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Modi Ram v. State of M. P. 
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(Aug) 1653 
oe a rocucts (P} Ltd. v. J. P. 
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(Apr) 886 


Silkk & Art. Silk Mills’ Associa- 
tion Ltd. v. Mill Mazdoor 
Sabha (N ov). 2273 
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Sitaram Bishambħar v. State of 
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Sohrab v. State of Madhya Pradesh 
(Sep) 2020 


Z NOMINAL TABLE, A. I. R. 1972 SUPREME COURT TL 


Som Nath Puri v, State of Rajas- 
than ` 


g ul) 1490 
Sone Valley Portland Cement 
Ltd. v. Their Workmen a 2148 
Special Land Acquisition Officer 
oe v. K. S. Ramachandra 
(Oct) 2224 
Sree "Rama Trading Co. v. State 
of Andhra Pradesh—See an 2227 
Sridam Saha v. State of W. 
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State of Assam v. S. N. Sen (May) 1028 
State of Bihar v. Oriental Coal 


O 2175 


Co. Ltd. (Feb) 378 
State of Gujarat v, Zinabhai 
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Zila Parishad, Kheri v. Hindus- 
tan Sugar Mills Ltd. £ (Jan) 15H 
Ziley Singh v. Registrar, Cane 


Co-operative Societies (Cane 
Commissioner}, Lucknow (Apr) 758 


SUBJECT INDEX 


Advocates Act (25 of 1961), S. 35 — Pro- 
fessional misconduct (Jan) 46A 
——S. 38 — Concurrent findings of fact 
—— Supreme Court may 2ntertain: appeal 
on ground of injustice ~ (Jan) 46B 
Agra District Co-operative Bank Ltd, 
Service Rules (1958) 

See under Civil Services, 


All India Employees’ Service Regulations 
See under Civil Services. 


All India Services Act (61 of 1951) 
See under Civil Services, 7 

All India Services (Discipline and Appeal) 
Rules (1955) 
See under Civil Services, 

All India Services (Discipling and Ap« 
peal) Rules (1969) 
See under Civil Servizes, 


Andhra Pradesh General Sales Tax Act 
(6 of 1957) 
See under Sales Tax, 


Andhra Pradesh (Krishna and Godavari 
Delta Area) Draimage Cess. Act (11 of 
1968) — Provisions of Act are not 
violative of Article 14 of the Constitu- 


tion (Apr) 828 
Andhra Pradesh Motor Vehicles Rules 
(1957), R. 212 (1) (ii) (a) — Expres- 
sion “a new entrant” — Interpretation 


of — It means a new entrant to the 
stage carriage business and not to the 
motor transport business (Jul) 1536A 


Andhra Pradesh Motor Vehicles Taxa- 
tion Act (5 of 1963) — Constitutiona- 
lity of .Act and notiications issued 
under Sections 3 and 9 © (Aug) 18044 

. 3&8 — Chassis ig exigible to tax 
as a motor vehicle notwithstanding that 
mo body is attached to it (Jan) 229A 
——S. 9 — Exemption under Item 4 of 
Notification under Section 9 is not avail- 
able to chassis driven along the roads 
of Andhra Pradesh for disposal at the 
jJourney’s end (Jan) 229B 


Appreciation of evidence — See Penal 
Code (1860). S. 391 (Nov) 2478B, C 


Arbitration Act (10 of 1840), S. 2 (a) == 

See Constitution of India, Art. 299 
(Apr) 915 

-——5. 8 — Appointment of umpire by 


arbitrators without obtaining consent of- 


the appointee — Validity (Jul) 1538A 
——S. 13 — Powers of arbitrator — 
Power to award interest (Jul) 1507C 
—S. 14 (2) — Filing of award in 
Court — Filing of award by arbitraton 
suo motu whether prohibited . 
; (Jul) 15074A 
——S, 14 (2) — Filing of award — 
Court gin which award can be filed 
(Jul) 1507B 
——S. 17 — Where a severable part of an 
award cannot be given effect to for a 


Arbitration Act (contd.) 
lawful reason, there is no bar to enforce 
the part to which effect could be justly 


given (May) 1121D 
—S. 20 — See Constitution of India, 
Art. 299 (Apr) 915 


—S. 47, Proviso — Validity of award 
—No suit pending with respect to sub- 
fect-matter of dispute — Reference of 
dispute to arbitrators — Parties need 
not signify their consent to award be- 
fore same can be enforced (Jan) 1A 


—S, 47. Proviso — Validity of refer~ 
ence — Property the subject-matter of 
dispute referred also to subject-matter of 
earlier litigation — Reference valid 
(Jan) 1B 
——Sch, ff, R. 4 — Umpire to enter on 
reference if arbitrators have allowed 
their time fto expire without making 
award (Jul) 1538B 
—Sch. 1, R. 4 —. Disagreement be- 
tween arbitrators — As to what con= 
stitutes disagreement cannot be laid 
down in abstract or infiexible proposix 
tions. It will depend upon the facts of 
the case as to whether there was a dis- 


agreement (Jul) 1538C 
Arms Act (54 of 1959), Ss. 4 and 25 01} 
(b) — Possession of and carrying a 
sword without licence — Notification 


under Section 15 of repealed Act would 
be deemed to be in force after repeal of 
Act as if enacted under S. 4 of Act of 
1959 (Oct) 20668 
—S. 25 (1) sp — See also Constitution 
of India, Art, (Aug) 1756D 


—S. 25 (1) ies — Offence under — . 


Elements of — ‘Possession’ — Does not 
mean only physical or actual possession 
but includes constructive possession — 
Control or dominion over firearms — 
Proof (Aug) 17564 
Ss. 25 (1) (b) — See Ibid, S. 4 

(Oct) 2066B 
—S, 35 — Quarter in joint possession 
of two persons — Recovery of gun in 
absence of one of them from a room 
thereof — Conviction of other under 
Section 25 — Legality (Sep) 1899 


. 39 — Sanction #0 prosecute — 
Requisites of (Aug) 1756C 


Army Act (46 of 1950). S. 122 (1). (3} 
— Question of limitation — Court mar- 
tial alone has jurisdiction to decide ques- 
tion (Dec) 2548D 
——S. 125 — Word ‘jurisdiction’ refers 
fo initial jurisdiction to take cognizance 
(Dec) 2548E 
e—S. 191 — Army Rules (1954). R. 14 
ew Rule 14 is mot ultra vires the Act 
(May) 1137 


Aene Rules (1954), R. 14 — See Army 
Act (1950). S. 191 (May) 1137 
Bengal Excise Act {5 ot 1909), S 22 — 
See Ibid, S. 43 (Sep) 1863A 


> 
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Bengal Excise Act (contd.) 
—S. 22 (1) — Grant of exclusive pri- 
vilege to vend liquor — Absence of 
public notice — Effect (Sep) 1863H 
— Ss. 43 and 22 — Power of Collector 
to withdraw license granted by him 
(Sep) 1863A 
——S. 43 — Expression ‘any cause other 
than’ in S. 43 (1) cannot be construed 
ejusdem generis with causes mentioned 
in S. 42 (1) (a) to (gz) (Sep) 1863C 
——S. 43 — Withdrawal of litence — 
Procedure — Notice of intention to 
withdraw —- Necessity — More than 15 


davs’ notice of withdrawal given — 
Validity (Sep) 1863E 
—S. 43 — Grant of exclusive licence 


to vend country liquor for five years — 


Withdrawal of licence before expiry of 


period as a result of policy decision of 
Government — No violation of Art. 19 
(1) (g) (Sep) 1863G 


Bengal Land Revenue Sales Act (11 of 
1859), S. 37 — Suit.by auction >urchaser 
for khas possession and annulment of 
interest of the encumbrancer — Burden 
of preof (Jul) 1475 


Bengal Municipal Act (15 of 1992) 
See under Municipalities, 


Bihar and Orissa Excise Act (2 of 1915) 
S. 22 — See Ibid, S. 29 (Aug) 1816 
—S. 29 — Highest bid in atction for 
sale of country liquor shops — Rejec- 
tion of by Government not viclative of 
Articles 14 and 19 (1) (g) of Constitution 
nor it is subject to judicial rev-ew—Sale 
of shops by private negotiation is not 
invalid | (Aug) 1816 


Bihar Foodgrains (Control of Movement), 
Order (1957). Cl. 3 — See Essential 
Commodities Act (1955), S. 3 
| . (Jaly) 1610 

Bihar Hindu Religious Trusts Act (L of 

1951), S. 2 (1) — Religious erdowment 

— Public or private — Endowment for 

benefit of family members or specified 

individuals (Jan) 57 


Bihar Land Reforms Act (30 of 1950): 
See under Tenancy Laws, 


Bombay Buildings Repairs and Re- 
construction Board Act (47 of £969). S. 27 
—See 
(1) Constitution of India, Art 14 
(Apr) 845 B 
(2) ce ean of India, Ari. 19 (v) 
(f) and (5) -> (Apr) 845 A 
—S. 28 — See Constitution of India, 
Art. 14 (Apr) 845B 


Bombay Civil Services Classification and 
Recruitment Rules (1959) 
See under Civil Services. 


. Bombay Co-opergtive Societies Act (7 of 
1925) 
See under Co-operative Socisties, 


Bombay Court-fees Act (36 of 1959) 
See under Court-fees and Suits Valuas — 
tions. 


Bombay Industrial Relations Act a1 of 
1947), S. 3 (13) — ‘Employee’ — The 
workers in order to come within the 
definition of “employee” need not neces~< 
sarily- be directly connected with the 
main industry (Jul) 1598H 
—~S. 42 (4) and Proviso — See Ibid, 
S. 78 (1) (D) (Jun) 1268 
——S, 46 (1) — Prohibition as to mak- 
ing change in any industrial matter men< 
tioned in Schedule II without giving 
notice undér Section 42 (1). — Closure 
of a shift and termination of services of 
the employees working in that shift 
— Does not constitute any illegal 
change in respect of industrial matter 
mentioned in Sch, II. Item I within Sec- 
tion 46 (2) (Feb) 306 
—sS. 78 (1) (D) (as introduced by Act 
22 of 1965) — Jurisdiction under S. 78 
(1) (D) — Exercise of — Compliance 
with Section 42 -(4) read with proviso. is 
condition precedent (Jun) 1268 
pis Item 1 — See Ibid, S. 46 (1) 
(Feb) 306 


Bombay Land Improvement Schemes 
Act (28 of 1942), S. 23 (2) — Limitation 
under relating to suit or prosecution — 
Bar of — Applicability’ (Apr) 958C 


Bombay Provincial Municipal Corporas 
tions Act (59 of 1949) 
See under Municipalities, 


Bombay Sales Tax Act (51 of 1959 
See under Sales Tax. 


Bombay Tenancy and Agricultural Lands 
Act 167 of 1948) 
See under Tenancy Laws. 


Bombay Town Planning Act (27 of 1955), 
S. 55 — Duty to frame and implement 
scheme is of the Corporation 

(Apr) 793A 


Capital of Punjab (Development and 
Regulation) Act (27 of 1952) S..-3 
Once auction sale is complete title in 
lend or- building does. not remain with. 
the Government even though a portion 
oz the consideration remains unpaid 
(Dec) 2587A 
S. 9 — The provision violates Arti- 
cles 14 wr 19 (1) (g) (Dec) 2587B 


——J 





` Carriage of Goods by Sea Act (26 of 


1925), Sch.. Art. 3. Paragraph 6, Cl. (3) 
— ‘Loss or damage’ — Suit for — Cause 
of action — Limitation — Starting point 
— Suit filed more than one vear after 


the ship left the port is barred by 
limitation (Jum) 1405 
Central Civil ‘Services (Classiffcation, 


Coniro! and Appeal) Rules. (1967) 
See under Civil Services, 


SUBJECT INDEX, 


Central Civil Services | (Temporary Ser- 
vice} Rules (1965) 


See under Civil Servizes. 


Central Excise Rules (1944), Rr. 9, 10 
and 52 (as they stood before 1-8-1959) — 
“Levy” and “assessment’ — Distinction 

; i (Dec) 2563A 
Rr. 9, 10 and 52 (as they stood be- 
fore 1-8-1959) — Term “levy” does not 
extend to “collection” — Article 265 of 
the Constitution makes a distinction be- 





tween them (Dec) 2563B 
—R. 10 — See also 
(1) Ibid, R. 9 (Dec) 2563A. B 


(2) Constitution of India: Art. 226 
' (Dec) 2563F 
——Rr. 10. 10-A. 10-B (as they stood 
before 1-8-1959) — “Account current” 
kept under Rule 9, Proviso 3 followed 
by ostensible settlement of accounts — 
Adjustment not “levy” or “assessment” 
— Power to ascertain d=2ficiency in duty 
and complete assessment (Dec) 2563C 
—R. 10-A (as it stood before 1-8- 
1959) — See 
(Is) Ibid, R. 10 


(Dec) 2563C 
(2) Constitution 


of India, Art, 226 
(Dec) 2563F 


——R. 10-B (as it stood before 1-8- 
1959) — See Ibid. Rule 10 
(Dec) 2563C 


-—-R. 52 (as it stood before 1-8-1959) 
— See Ibid, Rule 9 (Dec) 2563A, B 


Central Excises and Salt Act (1 of 1944), 
S. 40 (2) — Interpretation of — S. 40 (2) 
is not restricted to Government servants 
— ‘For anything done or ordered to be 
done under the Ac? — Meaning of 

l (Dec) 2504 
Central Information Service Rules (1959), 
R. 2 — See Ibid, R. 5 (Apr) 908B 
—— >» — Constituticnality — Rule 
does not violate Articles 311, 14 and 16 
of the Constitution (Apr) 908B 


Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 


Christian Marriage Act (15 of 1872), S. 19 
— The section is not applicable to the 
marriage solemnised by a Minister of 
the Roman Catholic Church 

‘ (Dec) 2667A 
City of Mysore Improvement Act (3 of 
1903), Ss. 15 (1) (b). 15 (1) (d) — Ac- 
quisition of land for shopping sites — 
Public purpose (Dec) 2683 


Civilians in Defence Services (Classifi- 
cation, Control and Appeal) Rules 
(1952) 

See under Civil Services, 


Civil Procedure Code (5 of 1908), S. 9 — 


See Tenancy Laws — Tamil Nadu 
Estatgs Land Act (1908), S. 189 

(Jun) 1421E 
—S. 11 — 


See also Constitution of 


India, Art. 32 (Oct) 2215A 
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Civil P. C. (contd.) 
—S. 11 — Finality of appealable deci- 
sion — Principle of res judicata — Ap- 
plicability to interlocutory orders which 
are not final | (May) 1177C 
—S, 11 — Finality of appealable deci- 
sion — Principle of res judicata — Ap- 
Dlicability to interlocutory orders which 
are not final (Jun) 1201C 
. 11 — Rule of constructive res 
judicata applies to execution proceed-- 
ings (Jun) 1427 
—S. 20.— Cause of action — Suit for 
refund of sales tax on original side of 
Calcutta High Court alleging that cause 
of action arose’ at Calcutta on grounds 
inter alia that cheques were encashed at 
Calcutta — Maintainability 


‘ (Feb) 378 
—S. 34 — Interest — Grant of from 
date of the suit — Discretionary 
(Jul) 1545 
——S. 47 — See also Ibid. O. 21, R. 1 
(Jan) 239 
—S. 47 — Decree — Construction of 
(Apr) 726A 
+5. 47 — Duty of executing Court 
p (Jun) 1371 
——S. 86 — See International Law 
(Jan) 202B 
——S. 92 — Conditions for applicability 


— Section does not apply if reliefs claim- 
ed do not fall within the section 


(Feb) 2464 

—S. 100 — See also > 
(1) Houses and Rents — Delhi Rent 
Control Act (59 of 1958), S. 39 (2) 
(Oct) 2091A, C 

(2) Income-tax Act (1961), S. 256 


(Jul) 1524A 
——S. 100 — New plea in second ap- 
peal — Question as to termination of 


tenancy by valid notice being one of 
law can be allowed. (Dec) 2526A 
S. 105 (2) and O. 43, R. 1. Cl. (w — 
Order of remand — No appeal filed 
against order — Correctness of the 
order cannot be challenged in appeal 
from the final decree (Jul) 1612 
——S. .107 — See Evidence Act (1872), 
S. 3 (Aug) 1716A 





— SB. 115 — Revisional powers of High 


Court — Scope and extent 
(Nov) 2379F 
——S. 115 — ‘Jurisdiction’ — Original- 
ly the word meant ‘the entitlement to 
enter upon the inquiry in question’ — 
In this primitive sense the difference 
between jurisdictional error and error 
of law within jurisdiction has been re- 
duced almost to vanishing point 

(Nav) 2379G 
——S. 151 — Interlocutory application 
in regular appeal for an order nullify- 


ing all the proceedings in appeal — 
Grounds that can be raised 
e—O,. 1, R, 9 = See Ibid. O. 22, R. 4 


(May) 1181 
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Civil P. C. {contd} | 

5, R. 19 — See Municipalities — 
(J. & K.) Municipal Act (2008 Smt), 
S. 239 (1) (De2) 25384 


——O. 6. R. 17 — Where the plea of 


—— 0. 


absence of valid notice termineting the - 


contractual tenancy was not taken in 
the original written statement. an am- 
endment to fnclude the plea after 8 
years should not be allowed on account 
of gross delay and laches 

(Oct) 2091B 


——0, R. ii — See een of 
the People Act (1951). 
T Man 515B 


oo) 8, R. 6 — Counter claim — Suit 
for recovery of certain amount on the 
basis of Khata — Written statement 
whether can be treated as a cross claim 

(May) 1048B 
—O. 11, R, 1 — Interrogatories must 
relate to any matters in question 

(Jun) 1302C 
——QO, ii, R, 12 — See also Ibid, O., 33. 


R. 6 — (No). 2379A 
—O. 11. R, 12 — Discovety f docu- 
ments — Order for, cannot be without 


Surisdiction merely because arplication 
for discovery did not specify documents 
sought to be discovered — Party seek~ 
ing discovery can come to know of 
specific document only when the other 
side files the affidavit of documents in 
reply to the order of discovery 


Ea (Nov) 2379B 
—iO. 11 R. 12 — Discovery of docu- 
ments — “Relating to any matter in 


question” — Connotation (Nov) 2379C 
O. 11, R. 42 — Discovery of docu= 
ments — Admissibility of document in 
eyidence not necessary for discovery 
(Nov) 2379D 
———O, 19 — See Constitution of India, 
Art, 226 (Feb) 330 B 


a), 21. R. £ — Payment into Court 
—— Compromise decree — Last da-ze of de- 
posit of certain amount in Court falling 
on holiday — Acceptance of deposit on 
next reopening day by executing court 
does not amount to variation cf decree 
(Jan) 239 

——O. 21, R. 30 — See Ibid, O, 21. R. 32 
(Sep) 1826E 

——O. 21, R. 32 — Execution of decree 
of specific performance cannot be ex- 
ecuted as a -money decree. The ex- 
ecution can only be in the manner pres- 
oribed by R. 32 (Sep) 1826E 
——O, 22, R. 3 — See Mineral Conces- 
sion Rules (1949), (since repealei), R. 27 





(Jua) 1324B 
——O. 22. R. 4 — See also Houses and 
Rents — Rajasthan Premises (Contral 


of Rent and Eviction) Act (1950). Sec- 
tion 3 (vii) (Dec) 2526B 
——O, 22. Rr. 4,11; Q. 1. R. 3; O. 41, 
R. 4 — Non-joinder of parties — Abate- 
meat of appeal — Suit by pactner for 


. dency of appeal 


Civil P..C. (contd.) 

dissolution of partnership and ae 
— Death of one of respondent sharers 
during appeal — Failure to bring legal 
representatives on record — (Per majo- 
rity) Appeal abates as a whole — Tests - 
(May) 1181 
=O, 22, R. 11 — See also 
~ (1) Ibid. O. 22, R. 4 (May) 1181 
(2) Houses and Rents — Rajasthan 
Premises (Control of Rent and 

Eviction) Act (1950). S. 3 (vii) 
(Dec) 2526B 
——O. 22, R. 11 — Appeal pending be- 
fore Supreme Court — Death of one of 
the respondents (plaintiffs) during pen 
— Failure of the ap- 
pellant to bring on record legal repre- 
sentative of deceased respondent — Ap- 


peal abates (Jul) 1455 
-——O, 23. R. 3 — Compromise decree 
— Construction of (Apr) 726B 
——O. 29, R. 1. — Suit on behalf of 


corporation by fits Secretary holding g 
general power of attorney — Maintain- 
ability (Jun) 1311B 
——O. 33, Rr, M and 9 — Enquiry dnto 
pauperism — Not exclusively a matter 
between the applicant and the State 
Government _ (Nov). 2379 
moO, 33. Rr, 6, 7; O. U1, R. 12 — Ap- 
plicability — Provisions of O. 11. R. 12 
for discovery of documents apply to pro- 
ceedings under O, 33 — Even in England 
discovery is granted in all but purely 


criminal proceedings (Nov) 2379 
-—O, 33. R, 7 — See Ibid, O. 33, R. 6 
(Nov), 2379A. 


=—0, 33. R. 9 — See Ibid. O. 

(Nov) 23795 
——O, 34, R 4 — Suit for recovary 
of certain amount inclusive of prin- 
cipal, interest ete. besides interest 
pendente lite on basis of mortgage — 
Question whether the goods stated to 
heve been damaged were not delivered 
fo defendants — No plea or issue to that 
effect — High Court relying’ on oral evi- 
dence holding that goods were not deli- 
vered — Held decision of High Court 


was erroneous (Jun) 1274 
—0. 41, R. 4 — See 
(1) Ibid, O. 22. R. 4 (May) 1181 


(2) Constitution of India, Art. 136 
(Oct) 2195D 
——O. 41, R. 11 — Appeal — Summary 
dismissal — When not justified 
(Sep) 1932 
——. 41, R. 22 — See Supreme Court 
Rules, O. 18, R. 3 (Jan) 43 
—O. 43, R. 1 (ij) — See State Financial 
Corporation Act (1951). S. 32 (8) 
l (Apr) 801A 
——O, 43, R. 1, Cl. (4) — See Ibid, Sec- 
tion 105 (2) (Jul) 1512 
CIVIL SERVICES 
—Agra District Co-operative Bank Ltd. 
Service Rules, (1958), Rule 101 — 
Order of Registrar under. R, 101 — Can= 
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Civil Services — Agra District Co-opera 

tive Bank Ltd. Service Rules (contd.) 
not be simply withdrawn by an Officer 
who succeeds him (Dec) 2497 
—Air India Employees’ Service Regula- 
tons, Reg. 48 — See Industrial Disputes 
Act (1947). S, 33 (Jun) 13438 
—All India Services Act (61 of 1951) — 
See Jammu & Kashmir Government Ser- 
vants Prevention of Corruption (Com- 
mission) Act (1962) (Aug) 1738 
All India Services (Discipline and Ap- 
peal) Rules (1955) — See Jammu and 
Kashmir Government Servants’ Preven- 
tion of Corruption (Commission) Act 
(1962) (Aug) 1738 
~All India Services (Discipline and Ap- 
peal) Rules (1969), S. 3 (1) — Suspension 
of the member of the service — Initia- 
tion of disciplinary proceedings is con- 
dition precedent (Mar) 554 
Bombay Civil Services Classification 
and Recruitment Rules (1959), R. 1 Se- 
cond Proviso — Rules similar to Bomas. 
bay Rules framed by Government of 
Gujarat — Rule 3 — Validity 


«Central Civil Services (Classification, 
Control & Appeal) Rules (1967), R. 15 (5) 
— Opportunity to engag= a legal practi- 
tioner — Government appointing a train- 
ed prosecutor to present its case against 
the government servant — Refusal to 
permit government servant to engage a 
legal practitioner vitiates the enquiry 
(Oct) 2178B 
«Central Civil Services (Temporary 
Service) Rules (1965). R. 5 (1), Proviso — 
Termination of temporary Government 
servant — Amount due to him for the 
notice period not paid — Termination is 
ineffective (Jul) 1487 


—Civilians m Defence Services (Classi- 
fication, Control and Aps2al) Rules (1952), 
R. 16 — Efficiency bar — Stopping one 
from crossing — Reasons for inefficiency 
if to be inferred (Dee) 2595 
—Fundamental Rules, R. 54 — See Civil 
Services — Punjab Civil Services Rules, 
R. 7.3 (Nov) 2472 
—High Court Judges (Cenditions of Ser- 
vice) Act (28 of 1954), Ss. 14 and 15 — 
A Jedge who ` was nct a member of 
L C. S. and who retired as Chief J ustice 
fin 1955 is to be paid his pension in 
rupees — So also a member of I. C. S, 
who was appointed as Chief Justice after 
enforcement of Act anc who exercised 
his option under the prcviso to S. 15 to 
receive his pension urder Schedule J, 
part I cannot claim pension in sterling 
en his retirement in 1965 (Nov) 2405B 
e—S. 15 — See also Ibid, S. 14 

(Nov) 2405B 
~-—S° 15, Proviso and Sch. I, Part II. 
Para 3. (as amended by Act 46 of 1958) 
ex: Effect of amendment (Nov) 2405C 


A972 (S. C.) Indexes 2 


(Feb) 252 


Civil Services — High Court Judges 
a of Service) Act (contd.) 

——S. — See Constitution of India, 

Art. a (2), Proviso (Nov) 2405D 


Sch. I. Part Il. Para 3 (as amended 
by Act 46 of 1958) —= See Ibid, S. 15, 
Proviso (Nov) 2405C 


—Income-tax Officer Class I, Grade IU 
Service Recruitment Rules, R. 4 — Re- 
cruitment of candidates to vacancies in 
service — Promotees are entitled to 1/3rd 
of the vacancies in any particular year 
whether or not there was direct recruit- 
ment by competitive examination in that 
year (Dec) 2627 


—Indian Administrative Service S 
tion of SEa Rules (1954), R. 2 (g) 
e= See Ibid, R. 3 (3) (b). Proviso 

{Nov} 2350B 


R. 3 (3) b) — Members of State 
Civil Sėrvice promoted to I.. A. S. after 
commencement of Rules — Assigning 
year of allotment to promotees vis-a-vis 
direct recruits to I. A. S. has to be deter- 
mined in accordance with R. 3 (3) (b) 

(Nav) 2350A 


——R. 3 (3) (b). Proviso 2 and R. 2 (g) 
— Officiation in a senior post prior to 








inclusion of name in select list — Ap 
proval of Central Government — Neces- 
sity — Power of State Government to 


make a retrospective declaration about a 
post being equivalent to a senior post 
(Nov) 2350B 


——R. 3 (3) b) — Central Government 
memorandum D/- 20-9-1967 revising 
seniority of promotees to I. A. S. Cadre 
— Validity ‘ (Nov) 2350C 
—Mysore Civil Services Rules, R. 235, 
Note 1 — Compulsory retirement — 
Government from confidential reports 
forming bona fide opinion to do so in 
public interest — No appeal provided in 
relevant rules against adverse remarks 
in confidential report — Show cause 
notice against retirement is not necessary 

(Oct) 2185A 
——R 235 — Right of Government to 
compulsorily retire a Government ser- 
vant — Right is absolute and is similar 
to the right conferred -by Fundamenial 
Rules. R. 56 (7) (Oct) 2185B 


—Mysore Education Department Services 
(Technical Education Department) (Spe- 
cial Recruitment) Rules (19867) — Con- 
Stitutional validity (Aug) 1767G 
Pre, — Validity (Aug) 1767C 
—Mysocre State Civil ole ar (General 
Recruitment) Rules (1957). 8 (27-A) — 
Local candidate — a 

(Aug) 1767D 
—Punjab Civil Services Rules (1953), 
R. 2.42 — See Ibid. R. 8.1] (o) 

(May)1004D 





~ 
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sCivil Services — Punjab Civil Services 
Rules (contd.) 

——Rr. 3.11 (c). 242 — Appointment 

against permanent vacancy 





R. 7.3 — Order under — If order 
affects employee financially. it must be 
passed after objective consideration and 
assessment of all relevant facts and after 
giving him full opportunity to make out 
this case l (Nov) 2472 
—Punjab Educational Service (Provin- 
cialised Cadre) Class DOI, Rules 1961 — 
See Constitution of India. Art. 14 

: ; (Sep) 1982 
—Punjab Police Clerical Services (State 
Service Class DI) Rules (1960), R. 10 — 
See States Reorganisation Act (1956). 
S. 115 (7). Proviso (Aug) 1640 


——Punjab Public Relations Department 
(Gazetted) Service Rules (1958), R. 10 (3) 
Proviso — Benefit of becoming a per- 
manent Government servant on comple- 
tion. of period of probation — Waen open 

(May) 1004C 


—Punjab Service of Engineers (Electri 


cal Branch} (Conditions of Service) Rules 


(1939), R. 7-A — Interpretation — Mem- 


bers from class II. who were substan- 
tively appointed to those posts after 
17-11-1948. promoted to class I and con- 
firmed on same date — Determination of 
seniority — Relief under Art. 223 against 
illegal confirmations (Cec) 2516 


—Railway Establishment Code, R. 2046. 
Cl. (b) Note (as substituted on 23-12- 
1967) — Constitutionality — Noże partly 
violative of Art. 14 of the Constitution 
(Mar) 508 
—Tripura Employees’ (Revision of Pay 
and Allowances) Rules (1968), Sub-R. Sr. 


No. 7 — See Constitution of Incia, Arti- ` 


cle 309 (May) 995 


Coal Mines Provident Fund and Bonus 
Scheme Act (46 of 1948), S. 5 and Third 
Schedule — Bonus Scheme framed by 
Central Government. para 8 — Validity 

(Sep) 1917B 
Companies Act (1 of. 1956), S. 18 — Pri- 
vate Limited Company canno- exceed 
‘powers conferred by Memorandum of As- 
sociation (Jun) 1311D 
—S. 446 — Suits stayed on winding up 


order — Reassessment proceedinzs under 


S. 147 of the Income-tax Act — Income- 
tax Officer does not perform tne func- 
tion of a court within S. 446 (3) of the 
Act — Proceedings before JInzome-tax 
Officer are not liable to be stayed on 
winding up order (Apr) 878B 
Sch. I, Table A. Reg. 9 — Art. 22 of 
the Articles of “Association of Turner 
Morrison Co. — Company's lien on shares 
— Registration of transfer cf shares 
whether operates*as waiver of _ien' 
(Jun) 1311E 





(May) 1004D 


-~ 


Conduct of Election Rules (1961), R. 56 
{2) Second Proviso — Tampered ballot 
papers —Applicability of provision 


(Feb) 4475 - 
Constitution’ of India, Pre. —. Constitu- 
tionality of laws — Value of American 


Supreme Court decisions and commenta- 
tors like Willoughby and Cooley in ine 
terpreting Indian Constitution .” 

(Feb) 425A 


-~——Pre, and Art 248-— Interpretation 
of the Constitution (May) 1061D 
Arts. 5. 7 — Applicability — Person 
opting for Pakistan leaving India in 1947 
— Person after serving there for num- 
ber of years coming to India on short 
visit on Pakistan passport ‘and visa — 
Person must be deemed to have “migrat- 
ea”? within Art. 7 (Oct) 21664A 


— Art 7 — See Ibid, Art. 5 

(Oct) 2166A 
»~——Art. 12 — See Ibid. Art. 226 

(Aug) 1792B 
——Arft. 13 — ‘Lew — Firman D/- 28-4- 
1939 issued by the Nizam of Hyderabad 
extinguishing all existing rights in ,cer- 
‘tain area of land and ordering it to be 
bended over to the corporation for 
specific public purpose is not a legisla- 
tive enactment but is an executive order 


(Dec) 2510B 
Arf, 14 — See also 
(1) Ibid, Art. 226 (Aug) 1792B 
(2): Bihar and Orissa Excise Act (2 of 
1915). S. 29g {Aug) 1816 
(3) Capital of Punjab (Development & 
Regulation) Act (1952). S. 9 ` 








(Dec) 2587B 
{4} Central Information Service Rules 
(1959), R. 5 (Apr) 908B 


(5) Civil Services — Bombay Civil Ser- 
vices Classification and Recruit- 
ment Rules (1959). R. 1.- Proviso 2 

(Feb) 252 

(6) Civil Services — Railway Esta- 

blishment Code. R. 2046. Cl. (b) 
(Mar) 508 

(7) Civil Services -— Railway Code, 
Cl, 742 (v) (Aug) 1792A 

(8) Expenditure Tax Act (1957), S. 3 

(Nov) 2319C 

(9) Public Premises (Eviction of Un- 

authorised Occupants) Act (41 of 


1971), S. 15 (Oct) 2205C 

(10) Sales Tax — Mysore Sales Tax 
Act {25 of 1957). Sch. 3. Item 11-A 
(Jan) 87C 


(11) Sales Tax — U. P. Sales Tax Act 
(1948), S. 3-D (May) 1168B 
(12) Tenancy Laws — Gudalur Janmam 
Estates (Abolition and Conversion 

into Ryotweri) Act (1969), S. 1 
(Oct) 2240A 
(13) Tenancy Laws — Keralg Land Re- 
forms Act (1964) (as amended by 
Act. 1969), S. 81 © (Sep) e2027L 
——Art. 14 — Punjab Municipal Act 
(3 of 1911). S. 5 (2) & (4). S. 5 (4) was 
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not violative of the Article on the ground 
that: the inhabitants of included area 
were denied the right to object to tax 
conferred under S. 62 of that Act on the 
inhabitants of Municipal areas 

(Jan) 121B 
——Art. 14 — Whether United Khasi 
Jaintia Hills District (Transfer of Land) 
Act (4 of 1953) is violative of Art. 14 
(Quaere) (Apr) 787B 


——Art. 14 — Equality before law — 
Imposition of tax under S. 27 and ex 
emption under S. 28 of the Bombay 
Buildings Repairs .'and Reconstruction 
Board Act (47 of 1969) Coes not contra- 
vene Art 14 (Apr) 845B 
-—Art. 14 — Scope — Rejection of ap- 
plication under S. 56 of Punjab Town 
Improvement Act, if violates Art. 14 ` 


(Apr) 865C 
wm—ATL 14 — Equality — Violation of 

(Apr) 908A 
-———Art. 14 — Admission to professional 
colleges -— Sources of selecting candi- 
datts (Jun) 1375A 
—Art. 14 — Rules regularising parti- 


cular appointment — Velidity 


(Aug) 1767E 
-m—Art, 14 —- Reasonatle classification 
—- Trade in country liquor — Control 


Imposed by Bengal Excise Act — Not 
violative of Art 14 (Sep) 1863D 


-—Arts. 14 and 16 — Punjab Educa- 
tional Service (Provincialised Cadre) 
Class III Rules (1961) — Validity — 
Rules do not violate Arts. 14 and 16 
(Sep) 1982 
-—Arts. 34 and 16 — Reversion of em- 
ployees allotted to new State—Held re- 
version orders were passeč for extraneous 
purpose and resulted in unjustifiable dis- 
crimination (Oct) 2170B 
——Arts. 14, 245 — Public Premises (Evi-, 
ction of Unauthorised Occupants) Act, 
1971. retrospectively removing discrimina- 
tion resulting from two Drocedures pro- 
vided under the 1958 Act — It is with- 
in legislative competence to enact such 
a validating Act (Oct) 22054 
—Arts. 15 (1). (4). 29 (2 — Art. 15 (4) 
is in nature of exception to Arts. 15 (1) 
and 2) (2) (Jun) 1375C 


—Art. 15 (4) — Inclusion of a caste 
In Backward Classes — Validity 


(Jun) 1375D 
——Art. 15 (4) — Backward Classes — 
Determination (Jun) 13754 
——Art. 15 (4) — Backward Classes — 


Determination — Use of personal know- 
ledge by Commission (Jun) 1375F 
—Art. 15 (4) — Admission to profes- 
sional Colleges — Candidates eligible for 
reserved seats securing admission on 


merit — Effect (Jun) 1375G 
——Art. 16 — See also 
(1) Ibid, Art, 14 (Apr) 908A 
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(2) Ibid, Art. 14 (Sep) 1982 
(3) Ibid, Art. 14 (Oct) 2170B 
(4) Central Information Service Rules 
(1959), R. 5 (Apr) 908B ' 
(5) Civil Services—Bombay Civil Ser- 
vice Classification and Recruit- 
„ ment Rules (1959). R. 1. Proviso 2 
(Feb) 252 

=m—Art, 16 — Rules regularising parti- 
cular appointment — Validity à 
(Aug) 1767F 


t 


-—Art. 16 — Equality of opportunity 
fn matters of public employment 

(Oct) 2175 
———Arf. 19 — See Tenancy Laws — 


Gudalur Janmam Estates (Abolition and 
Conversion into Ryotwari) Act (1969), 
. 1 : (Oct) 2240A 
»———-Art, 19 (1) (d) — See Public Safety 
— West Bengal (Prevention of Violent 
Activities) Act (19 of 1970). Pre. 

(Aug) 1660B 
ey es 19 (1) (Ð) — See also Tenancy 
Laws — Kerala Land Reforms Act (1 of 


sae (as amended by Act 35 of 1969), 


(Oct) 2097A 


——Art. 19 (1) (Ð and (5} — Reasonable 
restriction -— Levy of cess under S. 27 
of the Bombay Buildings Repairs and Re- 
construction Board Act (47 of 1969) on 
residential buildings even though they 
are in sound and good condition does not 
amount to an unreasonable restriction 
(Apr) 845A 
——Art. 19 (1) (£) — See also 
1) Bihar and Orissa Excise Act (2 of 
1915). S. 29 (Aug) 1816 
(2) Capital of Puniab (Development 
and Regulation) Act (1952), S. 9 
(Dec) 2587B 
(3) Sales Tax — Madras General Sales 
Tax (Third Amendment) Act (1967), 
S. 2 (Nov) 2455 
Art.-19 (1) (œ) and (6) — State tax 
on passengers. whether infringes funda- 
mental right of bus operators to carry 
on business (Aug) 1804C 
Art. 19 (1) (£) & (6) — Dealing in 
liquor is business — Restrictions on whe- 
ther saved by Art. 19 (6) — Test 
(Sep). 1683F 
= ATt, 19 (6) — See Public Safety — 
West Bengal (Prevention of Violent Acti- 
vities) Act (19 of 1970). Pre. 
(Aug) 1660B 


Wan a 20 (3} = See Customs Act 
a (Jun) 1224A 
Art. 22 — See also 


“n Ibid, Art. 32 (Sep) 1850 
(2) Public Safety — Maintenance 2 
Internal: Security Act (1971), S. 

(Aug) 16564A. B 

t3) Public Safety — Maintenance of 
Internal Security Act (1971). Sec- 

tion 3 (1) and (2) (Dec) 2561A 

1 Publice Safety — W. B. (Prevention 
of Violent Activities) Act (1 970), 

S. 3 (Apr) 863 
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(5) Publie Safety — West Bergal (Pre<« 
vention of Violent Activ-ties) Act 
(19 of 1970). S. 3 (Sep) 1878 


(6) Public Safety — West Ber.gal (Pre« 
vention of Violent Activ.ties) Act 
(Pre, Act 19 of 1970). S. 3 
(Det) 2134 
{7} Public Safety — West Ber.gal (Pre- 
vention of Violent <Activ-ties) Act 
(1970). S. 3 (1) (Aug) 1678B, C 
(8) Public Safety — West Bergal (Pre- 
vention of Violent Activ-ties) Act 
(1970). S. 3 (2) (b) (Ang) 1647A 
(9) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(19 of 1970), S. 3 (2) (b) 
(Aug) 1653A 
(10) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(19 of 1970). S. 3 (2) (d) 
(Aug) 1652 
(11) Public Safety — W. B, (Prevention 
of Violent Activities) A-t (1970), 
S. 11 (Sep) 1871B 
12) Publie Safety — W. B. (Frevention 
of Violent Activities) Act 1970 (Pre- 
sident’s Act 19 of 1970) S. 12 
(S2p) 1924A 
-——Arf, 22 on Detention ~ Maximum 
period (Jun) 1356A 
Art. 22 -=~ Maintenance of Internal 
Security Act (1971). S. 3 — Grounds of 
detention — Acts of detenu and his as~ 
sociates designed to ‘terrorise people, 
overawe political epponents and cow 
down police force and bring a halt to 
machinery of law and order — Deten« 
tien order on those grounds held justified 
(Dec) 2481B 
~» See alse Ibid. Art 32 
(Ozt) 2215D 
——Art. 22 (2) — Representation made 
by detenu se Delay in disposal . 
(Liar) 665E 





—Art. 22 2) 


Art. 
under West Bengal (Prevention ef Vio- 
lent Activities) Act — Detenu need 
not be produced, before Magistrate with- 
in 24 hours of his arrest (A1ıg) 1678A 
——Art. 22 (3) — See Ibid. Art. 22 (2) 
(Aug) 1678A 





—Art. 22 
— West Bengal (Prevention cf Violent 
Activities} Act (1970). S. 12 (1) 

(Jul) 1446 


—Art. 22 (4) — Preventive detention 
— Advisory Board Order of confirmation 
of opinion of Board. that there was suf- 
ficient cause for detention not made 
within three months from date of deten- 

tion — Detention is not valid 
(Oct) 2262 

—Art. 22 (5) — See also 

(1) Maintenance of ae ay Security 
Act (26 of 1971). § . 10 (Det) 2254; 
(Nov) 2378 


' of representation of detenu 


22 (2) and {(3) — Detention ` 


(4) — See also Public Safety. 
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(2) Public Safety — West Bengal (Pres 

' vention of Violent Activities): Act 

(19 of 1970). S (Jul) 16233 

(Aug) 1753A; 

(Dec) 2529 

—Art, 22 (5) — Earliest opportunity of 
makin? a representation against order of 
detention ~— Unexplained delay of 17 
days in passing orders on representations 
— Legality of detention (Feb) 438 
Art. 22 (5) — Delay in consideration 
(May) 1198 
Art, 22 (5) — Detention under S. 3 
of W. B. (Prevention of Violent Activi- 
ties) Act 1970 — Unexplained delay of 
27 days in considering detenu’s represen= 
tation invalidates his detentien — Case 
law discussed (Sep) 1915 
Art. 22 (5) — -Consideration of 
detenu’s representation whether must be 
done before the Government refers the 
case to the Board (Oct) 2143A 


——Art. 22 (5) — Under Art. 22 (5) 2€ 
is obligatory on the State Gevernmenf 
to consider detenu’s representation ag ex- 
peditiously as possible. even before the 
constitution of en Advisory Board and 
a reference to it (Oct) 2215B. 
Art, 22 (5) —» Detention order under 
Maintenance of Internel Security Act 
(26 of 1971). S. 3 (1) (a) (ii) read with 
S. 3 (2) — Representation against the 
order — Duty of State Government to 
consider it without avoidable delay — 
Undue delay (of 33 days in this case) In 
considering representation — Detention 
becomes illegal even if it was valid ab 
initio (Nov) 2400A 
Art. 22 (5) =e Representation by 
detenu must be considered by State Gove 
ernment with reasonable dispatch — 
Delay of 38 days in the instant case held 
unreasonable (Nov) 2420 
Art. 22 (5) — Detention under Main« 
tenance of Interral Security Act 1971 — 
Representation by detenu — Delay of 
about 22 days by State Government in 
considering representation — Reasons in - 
exvlanation held sufficient to explain 
delay (Dec) 2481A 
Art. 22 (5) —= Words “Afford him 
earliest opportunity of making represen- 
tation” — Implication (Dec, 2605 
Art, 22 (5) — Opportunity of mak- 
ing representation against order of de- 
tention — Delay of 43 days in consider- 
ing representation of detenu — Legality 
of detention (Dec) 2623 
——Art. 22 (7) — See Public Safety — 
West Bengal {Prevention ae von 
Activities) Act (19 of 1970} S 


aa 1660A 

~-—Art. 25 — See also 
(1) Tamil Nadu Hindu Religious and 
e Endowments Acte(1959), 


28 ae ry 1586B 
{2) Wealth Tax Act (1957), S 
fet) 2119B 
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— Arts. 25, 26 — Score of ' 

(Jul) 15864A 
»—ATrt. 26 — See 


(1) Ibid. Art. 25 (Jul) 15864A 
(2) Tamil Nadu Hindu Religious and 
Charitable Endowments Act (1959), 

S. 28 (Jul) 1586B 
w-—Art. 29 (2) -- See Itid. Art. 15 (1) (4) 
l (Jun)1375C 


e—Art, 31 — See also 
(1) Municipalities — Bombay Provins 
cial Municipal Corporations Acf 
(59 of 1949), Pre. (Aug) 1730A 
(2) Municipalities — Bombay Provm=« 
cial Municipal Corporations Act 
(59 of 1949). S. 212 (Aug) 1730B 
{3) Tenancy Laws — Gudalur Janmam 
Estates (Abolition and Conversion 
into Ryotwari) Act (1969). S. 1 
(Oct) 2240A 
m—Art, 31-A — See 
(1) Kanan Devan Hills (Resumption of 
Lands) Act (1971). S. 9 
z (Nov) 2301C 
| 42) Tenancy Laws — Gudalur Janmam 
| Estates (Abolition and Conversion 
Š into Ryotwari) Aet (1969). S. 1 
: (Oct) 2240A 
{3) Tenancy Laws — Kerala Land Re~ 
forms Act (1964), (as amended by 
Act (1969}). S. 1 (Sep) 20272 
{4) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended 
by 1969), S. 72 (Oct) 2037G 
{5) Tenancy Laws — Kerala Land Re~ 
forms Act (1 of 1964) (as amended 
by 1969), S. 73 (Oct) 2097A 
(6) Tenancy Laws — Kerala Land Rex 
forms Act (1964) (as amended by 
Act 1969), S. 80-A (Sep) 2027G 
{7) Tenancy Laws — Kerala Land Re- 
forms Act (1 of 1964) (as amended 
by Act (1969)), Ss. 80-A to 80-G 
À (Oct) 2097F 
(8) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 81 
(Sep) 2027H. M., N 
- {9} Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 81 {1) 
(Sep) 2027K 


(18) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S5. 82 (Sep) 2027A 
(11) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 86 (Sep) 2027D 
(12) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969), S. 96 (Sep) 2027F. Q 
(13) Tenancy Laws — Kerala Land Re- 
forms Act (1964) (as amended by 
Act 1969). S. 96 (1-A) 
° (Sep) 2027C 
(14) Tenancy Laws — Orissa Land Re- 
forms Act (1960). Ch. ITI 
Lo ial nrrGe (Mar) 486B 
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— Art. 31-A (1) Second proviso — See 
Tenancy Laws — Kerala Land Reforms 
Act (1964). S. 85 (1). Explanation 
(Oct) 2097C. D 

Art. 31-A (1). Proviso 2 — Bhag- 
char land cannot be said to be a “land 
held by a person under his personal 
cultivation” within the meaning of 
Proviso (Mar) 486C 
Art, 31-B ~— See Ibid. Art. 245 


(Feb) 425B 
-—Art. 32 — See also 
(1) Ibid, Art. 226 (Mar) 486A 
(2) Public Safety — Maintenance of 
Internal Security Act (1971), S. 3 
(Aug) 1656A. B, C 
{3) Maintenance of Internal Security 
Act (1971). S. 10 (Oct) 2254; 
(Nov) 2378 
{4} Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(1970). 5. 3 (Apr) 863 
(5) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
[Presidentes Aet 19 of 1970), S. 3 
. (Jun) 1564; 
(Jul) 1623; 
(Sep) 1878; 
(Oct) 2134 
{6} Public Safety —— West Bengal (Pre~ 
vention of Violent Activities) Act 
(1970). S. 3 (1) (Aug) 1678B, C 
{7) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(1970). S. 3 (2) (b) 
(Aug) 1647A, B 
{8) Public Safety — West Bengal (Pre- 
vention of Violent Activities) Act 
(19 of 1970). S. 3 (2) (b) 
(Aug) 1653A 
{9} Public Safety — West Bengal (Pre~ 
vention ef Violent Activities) Act 
(19 of 1970). S. 3 (2) (d) 
(Aug) 1652 
(10) Public Safety -— W. B. (Preven~ 
tion of Violent Activities) Act 
(1970). S. 11 (Nov) 2388 
H1) U. P. (Temporary) Accommodation 
Requisition Act (25 of 1947), S. 3 








Proviso (Apr) 896B 
em——Art. 32 — Habeas corpus — New 
plea — Plea not raised in petition 

(Mar) 665A 


n—Art 32 — New plea — Plea that 
ground ef detention was not read over 
and explained to detenu in his own 
language cannot be allowed to be raised 
for the first time before the Supreme 
Court (Aug) 1650A 
Art. 32 — Petition by detenu under 
Art. 32 challenging his detention under 
West Bengal (Prevention of Violent Acti- 
vities) Act—Matters to be considered by 
Supreme Court stated (Aug) 1653B 
—Art. 32 — Petition for writ of habeas 
corpus — M~agistratee passing detention 
order not making counter-affidavit him- 
self as since then appointed Secretary 





r7 ` 
Dg 
Constitution of India (contd.) 
of State Electricity Board — Validity 

' (Aus) 1753B 
——Art. 32 — Habeas Cornus — Writ of 
— Detention under S. 3 West Bengal 
(Prevention of Violent Activities) Act 
(Pres. Act 19 of 1970) — Mala fides — 
Inference of (S2p) 1850 


——Art. 32 — Habeas Corpus — Delay 
in completion of investigation of case 
against petitioner arrested n several 
serious cases — Relief under Art. 32 
against detention in Jail cannot be ob- 
tained (Sap) 1852 
——Art. 32 — Writ petition against order 
of detention — Point not raisec in the 
petition cannot be considered at the 
hearing of the petition (Sep) 1858C 


.——Art. 32 — Petitioner claiming that 
he is not affected by Kerala Land Re- 
forms Act 1964 as amended in 169 must 
establish that the lands held by aim and 
mentioned in the petition were not estates 

(Sep) 20271 
Art. 32 — Writ petition against de- 
tention under W. B. (Prevention of 
Violent Activities) Act (President’s Act 
(19 of 1970)} —- Counter affidavit, who 
should swear (Oc) 2143C 





lier petition under Art. 226 by High 
Court does rot operate as res {udicata 
so as to bar subsequent petition under 
Art. 32 to Supreme Court (Oct) 2215A 
———Art. 32 — Habeas Cornus petition me 
Issue of rule nisi — Duty of Stare 
(Oct) 2215D 
Art. 32 — Power of High Court — 
Point not raised in petition — Cannot be 
raised at the time of argument 
(Nov) 2371B 
-—Art. 32 — Habeas Cornus — Suce 
cessive petitians (Nov) 2400B 
Art. 73 — See J. & K. (Extension of 
Laws) Act (156). S. 1 (2) (May) 1193A. 
——Art. 133 — See also 
(1) Hindu Law — Adoption 
' (Ncv) 2446 


(2) Supreme Court Rules, O. 1& R. 3 
Jan} 43 

-———Art. 133 — New plea — Supreme 
Court refusec to consider a contention 
not urged in the writ petition before the 
High Court (Jan) 229C 
—-Art. 133 — Supreme Court — Prac- 
tice — Will not interfere with conclu- 
sions into which familiarity with the 
local language. customs and enactments 
plays a vital part particularly when they 
ere based on evidence (Fed) 246B 


-Art. 133 — New plea — Supreme 
Court will not allow it to be agitated 
for first time (Feo) 246C 
——Art. 133 — A Certificate granted 
without stating reasons is liable tc be re- 
voked by the Supreme Court (Mar) 541 
——Art, 133 — Supreme Court appeal — 
New plea (Apr) 792 











Arts, 32 and 226 — Dismissal ef ear- ` 
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Art. 133 — Appeal to Supreme Court 
— Maintainability . (May) 1004A 
Art. 183 — New plea — Involving 
determination of questions of fact — 
Cannot be alowed (Jun) 1311A 
Art. 133 — Powers of Supreme Court 

p - (Jun) 1429A 
-—Art. 133 — Appeal — New plea 

l (Jul) 1536B 
——Art. 133 — Final order — Order 
under Art. 227 remanding ease to the 
Tribunal — Whether final order 

(Jul) 1598D 

-——Art, 133 — Appeal to Supreme Court 
— Finding of fact — Interference — 
Supreme Court will not interfere with a 
finding of fact recorded by the Sales Tax 
Tribunal and more so when the High 
Court declined to interfere (Aug) 1781A 
—Art. 133 — New plea (Sep) 1840C 


—Art. 133 — Certain items of claim 
not pressed and given up before High 
Court — Appellant cannot resile from 
that position before Supreme Court and 
contend that it was done under misap- 
prehension (Sep) 2054 
Art. 133 =~- Where the contention 
that the number of trips fixed by R.T.A. 
under S. 47 (3), Motor Vehicles Act was 
illegal. was not taken before the Ap- 
pellate Committee. it cannot be enter- 
tained for the first time by the Supreme 
Court in appeal (Oct) 2110C 


——Art. 133 — New plea — Plea not 
taken before High Court nor founded on 
any material — Plea cannot be sustained 














(Oct) 2125 
——Art, 133 — Remand by Supreme 
Court — Propriety (Nov) 2446B 





Art. 133 (1) — Order granting certi- 
ficate — High Court must clearly indi- 
cate under what particular Article or 
clauses of the Article the certificate is 
granted ' (Nov) 2396A 


——Art. 133 (1) — No direction on merits 
can be given by the Supreme Court in 
an appeal if the certificate granted 

the High Court is invalid as such ap 

is an incompetent appeal (Nov) 2396B 
——Art. 133 (1) — Where the claim for 
certificate made on other clauses, or 
under other Articles has not been cone 
sidered by the High Court the Supreme 
Court can direct the High Court to con<- 
sider the question whether a case has 
been made out for issue of a certificate 


(Nov) 2396C 


—Art. 133 (1) (a} — Leave to appeal 
to Supreme Court — Point not expressly 
taken in grounds for leave — No bar. for 
raising that point before Supreme Court 

(Feb) 451A 
— Art. 133 (1) (a) — Leave to appeal 
to Supreme Court — New plea — 
Supreme Court will not entertain a 


- under such other provisions 
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point not canvassed before High Court 
(Feb) 451C 
——Art. 133 (1) (a) — Issue before High 
Court incapable of vakuation — Grant 
of certificate under Cl (1) (a) not jus- 
tified (Jul) 1470 
——Art. 133 (I) (b) — Value of subject- 
matter adjudicated upor by High Court 
less: than Rs. 20.000/- — Addition of pos- 
sible claim to the value of subject- 
matter not permissible — Grant of certi- 
ftcate under . Art., 133 (1) (b) by High 
Court invalid (Nov) 2356 
——Art. 133 (1) (c) — Scope — This 
clause though couched in general terms 
is intended to apply to special cases in 
which the question raised is of such 
great public or private importance as 
deserves appropriately to be authorita- 
tively settled by the Supreme Court l 
(Jul) 15984 
_— Art 133 (1) fce) — Certificate of fit- 


ness for appeal — Grant of — It is al- . 


ways desirable and expedient for the 
High Court to give its reasons for grant- 
inge the certificate — That would assist 
the Supreme Court better in appreciating 
if the conditions pre-requisite are satis- 
fed (Jul) 1598B 
——Art. 133 (1) (c) — Certificate of fit- 
ness for appeal — Observations contain- 
ed in order suggesting that the decision 
was incorrect — Effect (Aug) 1792C 
—Art. 134 — Appeal against acquittal 
— Concurrent findings pf low Courts — 
In absence of special circumstances 
Supreme Court would., not interfere with 
acquittal by reappraisement of evidence 

l (Jul} 1502C 


Art. 134 — No fresh assessment of 





evidence by Supreme Court except on 
exceptional grounds (Sep) 1853A 
»—Art. 136 — See also 
(1) Evidence Act (1872) S. 103 

(Jan) 109A 
(2) Penal Code (1860), S. 302: 

(Aug) 1797B 
(3) Penal Code (1860], S. 409 
- (Jul) 1618B 
(4) Probation of Offenders Act (1958). 
S. 6 (Nov) 2434 
(5) Supreme Court Rules. O. 18, R. 3 
. (Jan) 43 
~——Art. 136 — Special leave — Matter 
relating to pre-Constituzion period under 
Mysore Income-tax Act and Mysore High 
Court constituted highest Court under 
the Act — Judgment of Mysore High 
Court delivered -on 4-1-1967 — Special 
leave to appeal against judgment could 
be granted (Jan) 175A 
——Art 136 — Special leave appeal 
against the decision of Election Commis- 
sion under para 15 of Election Symbols 
(Res@rvation and Allotment) Order (1968) 
— Right of addressing the Court 

i (Jan) 187B 
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——Art. 136 Special leave appeal 
against the decision of Election Commis- 
sion under para 15 of Election Symbols 
(Reservation and Allotment) Order (1968) 
— Case not set up before commission 
cannot be allowed when such matter 
hinges upon facts (Jan) 187D 
-—Art. 136 — Appreciation of evidence 
. (Jan) 209B 
-——Arft. 136 — Conviction of appellant 
by High Court in appeal against acquittal 
— Decision of High Court based on 


ample evidence on record — Supreme 
Court did not interfere on appeal under 
Art. 136 (Feb) 312 


——Art. 136 — Appeal by special leave 
— Criminal case — Supreme Court will 
not interfere with the enhancement of 
Sentence passed by the High Court un- 
less the sentence is harsh or unjust 


(Mar) 495 
—Art. 136 =~ Interference with order 
of H. C 


: (Mar) 622D 
——Art. 136 == Appreciation of evidence 
(Mar) 644 
——Art. 136 — Appeal against acquittal 
— Reappraisal of evidence and interfer~ 
ence by Supreme Court — Extent of 


(Mar) 677E 
——Art. 1386 — Concurrent findings of 
fact — Supreme Court will not reap~ 


praise evidence unless finding is perverse 
or unreasonable (Mar) 701 
——Art. 136 — Appeal by special leave 
— Concurrent findings of fact — Inter- 





ference (Apr) 780 
Art. 136 — Interference with ap- 
preciation of evidence by Supreme Court 
(Apr) 804 


——-Art. 136 — Appeal by Special Leave 





— New plea — Plea not taken in special 
leave petition — Entertainability 

(Apr) 892C 

Art. 136 — Special - appeal to 


Supreme Court — Plea of arbitrariness 
and mala fides (Apr) 935A 


—Art. 136 — Concurrent findings of 
fact arrived at by trial Court and Ap- 
pellate Court — Attention properly due 
to the eivdence not paid. resulting in the 
mis-judgment of the respective positions 
of the parties —- Supreme Court will in- 
terfere (Apr) 949A 
Art. 136 — Criminal Appeal — Crop 
theft — Question of possession of land 
and crop on the date of incident not be- 
yond controversy — Conviction and sen- 
tence under S. 379. Pena] Code. set aside 

(Apr) 949B 
——Art. 136 — Appeal by special leave 
against acquittal =—— Interference with the 
findings of fact (May) 975A 
—Art. 136 — Concurrent findings of 
fact — Interference in appeal by special 
leave (May) 1058A 
Art. 136 — Conviction- under S. 302, 
Penal Code — Evidefice of only eye- 
witness corroborated by other circum. 


—_— 
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stantial evidence — Motive disclosed by 
the prosecution evidence — Supreme 
Court refused to interfere (May) 1171 
Art. 136 — Power of Supreme’ Court 
to interfere with the decision of High 
Court in criminal appeal (Jun) 1232 





-——Art. 136 — Criminal case — Appre= . 


ciation of evidence. — Conviction of, aCe 
cused under S. 326 Penal Code ignoring 
evidence as to provocation — Conviction 
altered to S. 335, Penal Code (Jun) 1273 
Art. 136 — Concurrent finding of 
fact — Interference (Jun) 1359B 
—Art. 136 — Appeal by special leave 
— Interference by Supreme Court 





— 





Grounds for (Jul) 1552 

Art. 186 — Appeal to Supreme Court 
on special leave — New point — Per- 
missibility (Aug) 1756D 


Art. 136 — Appreciation of evidence 
— When the High Court accepts a piece 
ef evidence as true, Supreme Court does 
not examine it afresh unless there is 
substantial error of law or procedure or 
there is a failure of justice or the case 
involves a question of principle of gene- 
Tal importance (Aug) 17764 
-—Art. 136 — Special leave — Grant 
ef — Power of Supreme Court 
(Sep) 1903B 
Art 136 — Appeal by employer 
against grant of bonus in award — Right 
of employees to support award on 
grounds not adopted by Tribunal 
(Sep) 1954C 
——Art, 136 — Appeal by special leave 
—— Lower Courts basing conviction on in- 
admissible record of confession 
Supreme Court will not interfere if other 
- evidence is sufficient to sustain convic- 
tion afier excluding inadmissible confes- 
sior = (Oct) 2077B 
——Art, 136 — Effect of grant of special 
leave — New Plea which is not a pure 
question of law cannot be raised for the 
first time before the Supreme Court 
(Oct) 2162B 
——Art 136 — Labour dispute — A&A- 
peal to Supreme Court on special leave 
— Practice (Oct) 2195D 
——Art. 136 — New Plea (Nov) 2391C 


«—Art 136 — Appeal by special leave 
against decision of High Court on a re- 
ference under S. 66 (2), Income-tax Act 
(1922) — Discretion of Supreme Court to 
interfere with judgment of High Court 
(Nov) 2450 
Art. 136 =~- Offence of murder — 
Supreme Court refused to-interfere with 
the clear conclusion of the High Court 
that the iniury on the head. which re- 
sulted in the death, had been caused by 
the accused. there being no i ity in 
the conclusion of the High Court 
(Dec) 2574B 
—Art. 136 — Won-mention of injuries 
an person of eaeeused, in prosecution evi- 








—- 
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dence would not. by itself. justify inter- 
ference under Art. 136. with the appraise- 


ment of evidence accepted by lower 

Ccurts (Dec) 2593 

m—Art. 137 — See Precedents \ 
(Jan) 2364 


=—Art. 139 — Appeal by special leave 
s— Plea which can be raised (Mar) 7114 
s—Art. 141 — See also Precedents 
(Jan} 236A 
——Art. 141 — Review by Supreme 
Court of its. earlier decision — en! 
open (Sep) 1880A 
e— Art. 143 — See Ibid, Art. 226 
(Mar) 4864 
w=—Art. 162 «2 See also Ibid, Art.: 309 | 
(Jul) 1546 
ve—Art, 162 — Scope (Aug) 1767B 
-——Art. 166 (3) — Rules under. Bihar 
Rules of Executive Business. R. 10 (1) — 
Interpretation of (Jun) 1242B 
Art. 171 (3) (a). f(b) (c) — Article 
does not confer a right of functional re- 
presentation upon persons possessing 
Special types oi knowledge and experi-< 
ence (Nov) 2284B 
Art. 171 (3) (a), (b). (c) — ‘Electo- 
rate’ — Meaning (Nov) 2284C 
—Art. 171 (3) (b) +- Omission to pre- 
scribe graduation as a qualification of the 
candidate for the graduates’ constituency 











— Presumption — Test (Nov) 2284A 
— Art. 173 — See Ibid, Art. 171 
(Nov) 22844 


aa 215 =- See Penal Code (1860). 


(Apr) 858 
— Art. 221 {2). Proviso — High Court 
Judges (Conditions of Service) Act (28 
of 1954). Section 25 — How far saves 
pre-existing right of Judges serving. as 
such at commencement of Constitution 
— Government of India (High Court 
Judges) Order (1937). Paras 18 and 21. 
l (Nov) 2405D 
e——Art, 226 -—~ See also 

(1) Ibid Art. 32 (Oct) 2215A 
(2) Ibid. Art. 133 (Jul) 1598D 
{3) Bihar and Orissa Excise Act (2 of. 
1915), S. 29 (Aug) 1816 
(4) Civil P, C. (1908). S, 11 
o. l (May) 1177C 

(5) Civil P. C. (1908). S. 11 
: - (Jun) 1201C 
(6) Civil Services —= Punjab Service 
of Engineers (Electrical Branch) 


(Conditions of Service) Rules 
(1939), R. 7-A (Dec) 2516 
{7) Public Safety == West Bengal 


(Prevention of Violent Activities) 

Act (Pre. Act 19 of 1970). S. 3 
(Oct) 2134 
[8) U. P. (Temporary) Accommodation 
g Requisition Act (25 of 1947), S. 3, 
Proviso (Apr) 896B 
-Ar 226 — Domestie Tribundls — 
Observance of principles of natural jus- 
tice — ere issues are seriously con= 


~~ 
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tested and have to be established and 
proved the requirements relating to 
proof cannot be dispensed with by 
Industrial Tribunal (Feb) 330B 
——Arts. 226. 32 — Question of vali- 
dity of an Act or a provision of an Act 
not brought into force. The Supreme 
Court alone in exercise of its advisory 
jurisdiction can deal with such question 
(Mar) 4864 
me—Art. 226 — Mandamus — Property. 
seized by customs authcrities in posses- 
sion of Port Commissioners — Manda= 
mus cannot issue (Mar) 542B 
-—Art. 226 — Habeas Corpus — Non 
production of jail record — Effect 


(Mar) 711B 
m-m—Art, 226 — Habzas Corpus -— 
Grounds of detention — Giving infor-« 
Mation to detenu (Mar) 711D 


-—Art. 226 — Mandamus — Writ is 
discretionary — Discretion directing that 
which is lawful canno be interfered 
with (Apr) 793 
r——Art. 226 — Contractual rights can- 


mot be enforced by writ (Apr) 843 
e——Art 226 — Res judicata 

(Apr) 865A 
ecole, 226 —- Mala tide — Decision 


to abolish temporary post — Intention 
and actions of the Government and not 
of immediate superior to the affected 
person are to be considered 

(Apr) 873B 
o—Art. 226 — Allegations of mala fides 
in writ petition — Duty of High Court 

(May) 1004B 
em—Art 226 — Interference with deci- 
sion of Standing Committee of Univer« 


sity (Jun) 1408A 
——Art. 226 — Purjab University 
Calendar. 1970. Regulation 13 (b) — 


Charge against examines of copving at 


examination — Opportunity to the exa- 
minee (Jun) 1408B 
—Art. 226 — Domestic enquiry — 


Production of documents by employer — 
Delay in exercise of right by delinquent 
— Effect (Jun) 1431A 
=—Art. 226 — Writ — Enforcement of 
contractual rights — Service contract — 
Order of non-statutory body terminating 
contact — Whether can be questioned 
in writ proceeding (Jul) 1450 
——Art. 226 — New plea—Award direct- 
ing reinstatement of retired employee — 
Writ petition challenging award — High 
Court cannot allow resvondent to sup- 
port award on a grounj neither raised 
before tribunal nor in the counter affida-~ 
vits to the petition (Jul) 1626C 


m—— Art. 226 — Appeal (Aug) 1674C 
o-—Art 226 — Educational institutions 
— Admission to — Right to apply for 
relief under Art. 226 (Aug) 1680A 


——Art, 226 — Futile writs should not 
be issued (Aug) 1680B 
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Art. 226 — Ban imposed on sale of 
certain newspaper by Railway Board — 
Order can be challenged as violative of 
Art, 14 (Aug) 1792B 
Art. 226 Leave to appeal to 
Supreme Court — Award of Industrial 
Tribunal affirmed under Art. 226 — Ap-« 
peal not certified as involving substan- 
tial question of law — High Court not 
justified in granting leave merely be- 
cause subject-matter of dispute was 
more than Rs. 20,000/- (Sep) 1903A 
Art. 226 — Error apparent an face 
of record — Erroneous overriding of 
vital plea and resultant exclusion of evi- 
dence thereon gives jurisdiction to High 
Court to interfere under Art. 226 
(Sep) 1903C 
-——Art. 226 — Summary dismissal of 
Writ petition (Sep) 1966 
—Art. 226 — Domestic enquiry — Op- 
portunity of hearing (Sep) 1975A 
— Art 226 Domestic enquiry — 
Dismissal resulting from cumulative ef- 











fect of several lapses — Maintainability 

(Sep) 1975B 
e—Art 226 — Delay — Condonation 
of — Standard for measuring reasonable 


delay — Analogy with statute of limita- 
tion — When not available — Petition 


by dismissed public servant — Other 
grounds for refusal to issue writ 
(Sep) 2060 


m—Art 226 — Locus standi — Deter- 
mination of (Oct) 2112 
——Art 226 — Writ petition to quash 
adverse remarks made against public 
servant — Allegations of mala fides 
against minister without making re- 
presentations to him — Party must have 
satisfaction that his grievance is pro- 
perly considered (Oct) 2118 
——Art. 226 Domestic tribunal — 
Workman must be given real and fair 
opportunity to participate in enquiry 
proceeding (Oct) 2128A 
Art. 226 — Question of validity of 
issuing notice under Act when the Act 
itself has not come into force. is purely 
of academic nature — Issue of writ like- 
ly to be futile — Question should not 
be dealt with in writ jurisdiction 

(Oct) 2240B 
ou Art 226 — Special appeal — Point 
neither raised in the writ petition nor 
formulated -in the leave application in 
terms sought to be urged cannot be per- 
mitted to be raised in final hearing. 
especially so when it involves facts not 
on record (Nov) 2290B 
——Art. 226 — Departmental enquiry — 
Charge cannot be sustained on mere con- 
fectures in absence of evidence 

(Dec) 2535 


o—Art. 226 — New plea Notice 
under Rule 10, Cental Excise Rules, 
challenged on ground that it was issued 
without jurisdiction — New argument 


—_ 
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that notice fell under Rule 10-A — If 
can. be permitted (Dec) 2563F 
——Art. 227 — See also Ibid. Art. 133 








` l : (Jul) 1598D 
Art. 227 — New plea involving 
investigation into facts — Cannot be 
allowed or adjudicated by High Court 
x (Jan) 171 

Art. 227 -— Power of surerintend< 
ence — The power under Art. 227 is 


intended to be used sparingly and only 
in appropriate cases. for the purpose of 
keeping the subordinate courts and tri- 
bunals within the bounds of -heir au- 
thority and. not for correcting mere er- 
rors (Jul) 1598C 
Art. 227 — The Commissioner of 
Hindu Religious’ Endowments, Orissa acts 
~ on a quasi judicial authority and is sub- 
ject to the superintendence of the High 
Court of Orissa. Decisions of that High 
Court are binding on him -~ 

: (Ncv) 2466C 


—Art. 235 — Assam Judicial Service 
(Junior) Rules (1964). Rule 5 (iv) — 
Power to confirm promotion of Subor- 
dinate Judge vests in High Court — R, 5 
(iv) is in conflict with Art, 235 ` 


(May) 1028 
—Art. 245 — See 


(1) Ibid. Art. 14 (Oct) 2205A 
(2) Coal Mines Provident Fund and 
Bonus Scheme Act (1948). S. 5 

; (Sep) 1917B 
(3) Sales Tax — U. P, Sales Tax Act 
(1948), S. 3-D (1) (May) 1168A 
Art, 245 — Validating laws — Arti- 
cle 31-B and Schedule 9 to Constitution 
as amended. by Constitution (Seven- 
teenth Amendment) Act (1964! by in- 
cluding Madras Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961) in 
that Schedule have cured the Cefects of 
constitutional invalidity in that Act 
since its enactment (Feb) 425B 
—Art. 245 '— Delegation of powers by 
_legislature — Necessity for . 











(Sep) 1917C 
——Art. 245 — Subordinate Isgislation 
— Extent of power — Rule méking au- 


thority has to act within limits of power 
delegated to it (Ncv) 2427C 


Art. 246 — See 
(1) Finance Act (1969), S. 24 
(May) 1061A 
(2) Public Safety — W. B. (Preven- 
tion of Violent Activites) Act 
(1970) (Avg) 1660A 
Arts. 246 (1). 248 and Sch. 7, List, I, 
Entry 97 — Residuary power cf Parlia- 
ment to legislate — Extent of — Expres- 
sion ‘any other matter’ in List L 
Entry 97 — Interpretation of — Cen- 
tral Act challenged as ultra vires — 
Test to determine its validity 
(Mey) 1061B 
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——Art. 246 (3) — See also Ibid, Art. 19 

(1) (£) and (5) T (Apr) 845A 
=——Art. 246 (3} — Power of Siate 
Legislature to make laws having retros-= 
Pective effect — Section 5 (5-A) of the 
Mysore Sales Tax Act (25 of 1957) as 
amended by Mysore Act 9 of 1964 is 


not invalid (Jan) 217 
»-— Art, 248 — See 
(1) Ibid, Pre. i {May} 1061D 
(2) Ibid. Art. 246 (Tf (May) 1061B 


(3) Finance Act (1969}. S. 24 


(May) 10514A 
Art. 254 — Repugnancy — Provis 





sions 2f Kannan Devan Hills (Resump<« 
tion of Lands) Act (5 of 1971)- are nof 
Tepugnant to the Tea Act, 1953 
(Nov) 23018 

Art. 265 — See 


(1) Ibid, Art. 19 (1) Œ and (5) 
(Apr) 8454 

(2) Central. Excise Rules (1944). R. 9 
(Dec) 2563A, B 
—Art. 270 — See Finance Act (1964), 








S. 2 (2) (a) (Mar) 494B 
Art. 271 — See Finance Act (1964), 
S. 2 (2) (a) (Mar) 491B 


Art. 286 — See Sales Tax — Mysore 
Sales Tax Act (25 of 1957). S. 5 — 
(Jan) 87D 
Art. 286 (3) — See Sales Tax — 
Punjab General Sales Tax Act (46 of 
1948), S. 6 (2) (Aug) 17604 
—Art. 299 — Contract not executed 
by proper authority — Effect 
(Apr) 915 


Art. 301 — State tax on passengers, 
if compensatory in nature (Aug) 1804B 
Art. 309 — See also Civil Services 
— Bombay Civil Services Classification 
and Recruitment Rules (1959). R. 1, 
Second Proviso (Feb) 252 | 
Art. 309 — Civil Services — A gov- 
ernment servant temporarily appointed 
does not get a right to the post merely 
because the post held by him is con- 
verted into a permanent post (Feb) 420 
Art. 309 —- Conditions of service of 




















-persons serving the Union or a State — 


Government has no power to. alter with 
retrospective effect to the prejudice of 
the Government servant (Mar) 628 


Art. 309 — Conditions of service — 
Seniority — Memorandum dated 22-12 
1959 providing for determination of 
seniority of persons appointed to the 
various Central services do not apply to 
persons appointec before the date of 
that memorandum (Mar) 670 


Art. 309 — In absence of statutory 
Tules regulating promotion to selection 
grade posts the Government is compe< 
tent to issue administrative instryctions 
as long as those instructions are’ nof 
inconsistent with the rules already 
framed (May) 995 








N 


SUBJECT INDEX. A. L R. 1972 SUPREME COURT 


Constitution of India (contd.) 
—Arts. 309 and 311 — Resignation Qf 
Government servant — When becomes 
effective (Jun) 1302B 
Arts. 309. 162 — Rules -framed 
under Article 309 prescribing conditions 
of service — Power of Government to 
issue administrative instructions relating 
to the rules — Extent (Jul) 1546 
——Art. 309 — Rule regularising a par- 
Heular appointment — Validity 


(Aug) 1767A 

w—Art. 311 — See also 
(1) Ibid. Art. 309 (Feb) 420 
(2) Ibid, Art. 309 (Jun) 1302B 
(3) Central Se ama Service Rules 





(1959), (Apr) 908B 
-——Art 311 o — Appointment to 
Special Post — Termina-ioñ of service 

(May) 10045 
-—Art. 311 (2) — Promotion of govern- 
ment servant on officiating basis — Re- 


version to substantive post — Art. 311 
(2) is not attracted (Jun) 1329 
——Art. 311 (2) — Applicability — Re- 
version of Officiating civil servants — 
They can be reverted without infring- 
Ing Article 311 provided reversion does 
not amount to punishment (Oct) 2170A 
-——Art. 311 (2) — Guarantee of reason- 
able opportunity of being heard — 
Breach of guarantee vitiates the enquiry 
(Oct) 2178A 
-———Art, 324 — See Election Symbols 
(Reservation & Allotment) Order (1968), 
Para, 15 (Jan) 187E 
— Art 327 — See Election Symbols 
(Reservation & Allotment) Order (1968). 
Para. 15 (Jan) 187E 
—-Art. 342 — Acquisition of member- 
ship of tribe by marriage (Sep) 1840H 
— Art. 6 — See Public Safety — 
W. B. (Prevention of Violent Activities) 
Act (1970) (Aug) 1670B 
— Art. 356 (1) — See Fublic Safety — 
W. B. (Prevention of Voilent Activities) 
Act (1970). Presidents Act (19 of 1970), 
Pre. (Jul) 1497A 
——Art 357 (2) — See 
(1) Public Safety — W. B. (Prevention 
of Violent Activities) Act (1970) 
(Aug) 1670B 
(2) Public Safety — W. B. (Preven- 
tion of Violent Activities) Act 
(1970). President’s Act (19 of 1970), 
Pre. (Jul) 1497A 
-——Art. 367 — See Ibid. Art. 370 (1), 


Expln. (May) 963B 
—Art, 368 — See Ibid. Art. 370 (1), 
Expin. (May) 963B 


——Arts. 370 (1) Expln., 367 and 368 — 
Change in designation from Sadar-i- 
Riyasat to Governor — Effect — Am- 
endment of Expin, to Article 370 (1) — 


Necessity 

—Sch. 6. Para. 3 D0 fa) — 
Khasi-Jaintia Hills Distriet (Transfer of 
Land) Act (4 of 1953, re. — Act is 
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ultra vires in So far as it is beyond the 
scope of law-making power conferred on 
District Council (Apr) 787A 
— Sch. 6, Para. 19 (b) — Transitional 
provision — Governors power to pro- 
mulgate regulation —— Regulation pro- 
mulgated by the Governor does not au- 
tomatically cease to have effect on the 

District Council being constituted : 
(Jan) 223 
—Sch, 7. Lists — Function of — It is 
merely to demarcate legislative field be- 
tween Parliament and State and not to 
confer any power (May) 1061C 
——Sch. 7, List 1, Entry 9 — See Public 
Safety — West Bengal (Prevention of 
Violent Activities) Act (19 of 1970). S. 10 
(Aug) 1660A 
— Sch, 7, List I. Entry 52 — See Kanan 
Devan Hills (Resumption of Lands) Act 
(1971). S. 4 (Nov) 2301A 
Sara 7. List L Entry 80 — See also 
J. & K. (Extension of Laws) Act (1956), 
S.:1 (2) (May) 1193A 
—Sch. 7, List I, Entry 80 — Exten- 
sion of Delhi Special Police Establish- 
ment Act .to the State of Jammu and 
Kashmir under Entry 80 — Act even 
though is repugnant and inconsistent 
with the Jammu and Kashmir Code ‘of 
Criminal Procedure and Jammu and 
Kashmir Police Act. shall have overriding 
effect (May) 1193B 


—Sch, 7. we ‘Entry 86 — See Fin- 
ance Act CON (May) 1061A 


e—Sch 7. List I. es 97 — See 
(1) hia. “Art. 246 (1) (May) 1061B 
(2) Expenditure Tax Act (1957). Pre. 
Sia 2319D 
(3) Finance Act (1969). S. 
(May) 1061A 


——Sch, List II, Entry 18 — See also 
Kanan Dara Hills (Resumption of 
(Nov) 2301A 


Lands) Act (1971). S. 4 
——Sch. 7, List 2. Entry 18 — Law in 
respect of rights in or over land — Mad- 
ras Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 1961) is covered by 
Entry 18 of List 2 read with Entry 42 of 
List 3 (Feb) 425C 
—Sch 7. List 2. Entry 49 — See 

(1) Thid Art. 19 (1) (f} and (5) 


Pinal 8454 
(2) Finance Act (1969). S. 


May) 1061LA 
—Sch. 7, List 2, Entry 54 — See Ibid. 
Art. 246 (3) (Jan) 217 


——Sch. 7, List II, Entry 62 — See Ex- 


‘penditure Tax Act (1957). Pre. 


(Nov) 2319D 
—Sch. 7, List DI. Entry 3 — See Pub- 
lic Safety — West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), S, 10 


(Aug) 1660A 
——Sch. 7. List III, Etitry 42 — See 
Kanan Devan Hills (Resumption of 


Lands) Act (1971). S, 4 (Nov) 2301A 


“ 


` 
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—Sch, 9. Item 46 — See Ibid. Art. 245 
(Feb) 4258 
Constitution of Jammu and Kashmir, 
Ss. 26. 27 — Change in designation from 
Sedar-i-Riyasat to Governor — Effect 
(May) 963C 
——S. 27 — See Ibid. S. 26 (May) 963C 
S. 103 — Validity of Proviso to Sec- 
tion 8 (f) of J. and K. Preventive Deten- 
tion Act (May) 963H 


Contempt of Courts Act (32 of 1952), 
S. 1 — Contempt — What amounts to 
— Publication in press of notification 
appointing Commission of Enquiry 
under Section 3 of Commissions of En- 
quiry Act — Some of the matters which 
were subjects of enquiry by Commission 
connected with criminal revision pend- 
ing before High Court — Whether con- 
tempt of Court (Jul) 1515 





—S. I — A Subordinate Court or Tri- 
bunel refusing to follow a High Court 
decision where a petition for leave to 
appeal to Supreme Court against that 
High Court decision was pending, held 
amounts to deliberate disobedience and 
wilful disregard of the High Court and 
is contempt of Court (Nov) 2466B 
—-S. 3 — Criminal complaint against 
Police Officer — Police Officer arresting 
complainant and his witnesses with ob- 
ject of stifling prosecution — Is guilty 
of gross contempt of Court (Apr) 905 


——S. 3 — In contempt of court -pro- 
ceedings the absence of a precedent 
shoulg not preclude an act being held to 
be contempt merely because it is novel 
or unusual provided it is comprehended 
by the principles underlying the law of 
contempt of Court (Nov) 2466A 
sS. 3 (2) — Scandalizing the court — 
Allegations against court in transfer ap- 
plication — Whether amounts to con- 
tempt : (May) 989 
—§. 4 — Apology =- An apology ten- 
dered sincerely and accompanied with 
request to forgive deserves acceptance 

(Jan) 180 
—S. 4 — Contempt m= Apology when 
should be tendered (May) 1197 
——S. 5 — See Penal Code (1860). S. 70 








(Apr) 858 

Contract Act (9 of 1872). S. 4 — See 

Ibid, S. 7 (Jun) 1242A 

S. 7 — Concluded contract — Auc- 

tion sale — Conditicnal acceptance of 
bid — No concluded contract 

(Jun) 1242A 

——S. 46 — Time for performance of 

promise — When no time is for 


performance of the contract. It must be 
implied that it is to be performed with- 
in a reasonable® time (Sep) 1826D 
—S. 62 — See Ibid. S. 7 

(Nov) 2440 


Contract Act (contd.) 
—S. 73 — Breach of contract == 
Damages — Computation (Mar) 696B 


Ss. 73 and 62 — Student executing 
bond in favour of State Government for 
prosecuting his studies in U.S.A. aft 
Government expense — Breach of terms 
of bond — Compensation (Nov) 2440 
Contract Labour (Regulation and Aboli- 
tion) Act (37 of 1970), Pre. — Object of 
the Act is to regulate and to improve 
the conditions of service of contract 
labour and not merely ta abolish con- 
tract labour (Sep) 1942B 
S. 10 — See also l 
(1) Ibid. Pre. (Sep) 1942B 
(2) Industrial Disputes Act (1947), 
S. 10 (Sep) 1942A 
——S. 10 — Power to abolish contract 
labour in any establishment is vested in 
appropriate Government and its deci- 
ston. is final. Industrial Tribunel has no 
jurisdiction to decide the question ef 
abolishing contract labour — Even #3 
award abolishing contract labour is pass 
ed by Industrial Tribunal. it cannet be 
enforced after commencement of the 
Central Act (1970) (Sep) 1942C 
——S. 10 — Contract labour — Loading 
and unloading — Drastic variation in 
the nature of work that has to be done 
by the contractor and that in other simi- 
lar establishments also the work is no’ 
done by regular workmen — Work can= 
rot be said to be of permanent or per- 
ennial nature. Hence direction for abo- 
lition of contract labour cannot be issued 
(Sep) 1942D 

——S. 10 — Abolition of contract lab- 
cur — Establishment carrying business 
of manufacturing edible olls. soap ete. 
Held. feeding of hoppers was an essential 








part of the industry. The work being 


of perennial nature could be done by 
permanent employees. Direction to abo- 
lish contract labour held valid 

(Sep) 19428 


CO-OPERATIVE SOCIETIES i 
—Bombay Co-operative Societies Act 
(7 of 1925), S. 54 — See Co-operative 
Societies — Multi Unit Co-operative 
Societies Act (1942). S. 2 (1) 

{Jun} 1248 


—Maharashtra Co-operative Societies Act 


(24 of 1961), S. 91 (1) (b) — Dispute 
touching the business of society — 
Meaning of (Sep) 1893 


— S$. 91 (1) b) — ‘Person claiming 
through a member’ — Claim should arise 
through a transaction or dealing which 
the member entered into with the So- 
ciety as a ‘member’ v: - (Oct) 2161 
—Multi-Unit Co-operative Societies Act 
{6 of 1942), S. 2 (1) — Co-oserative 
Society registered in one State having 
its branch also in other State — Law 
applicable — Registrar in former State 
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Co-operative Societies — Multi-Unit Co- 
operative Societies Act (contd.) ; 
has no jurisdiction to adjudicate on dis- 
pute arising out of dealings of such so- 
ciety through its branca in other State 

(Jun) 1248 
—U. P. Co-operative Sozieties Act (11 of 
1986), Ss. 20, 29. 32 — Election of the 
members of the Committee of manage- 
ment of a Co-operative Society — Mode 


of (Apr) 758B 
——S 29 — See Ibid. S 20 (Apr) 758B 
»—S. 32 '— See Ibid. S 20 

(Apr) 758B 
—U. P. Co-operative Societies Rules 


(1968), R. 409 — Power of Registrar to 
interpret rule — Scope of rule 
(Apr) 758A 


esses 


COURT-FEES & SUITS VALUATIONS 
—Bombay Court-fees Act (36 of 1959), 
S. 6 (i) (v) — Suit for possession of land 
not falling under any o: Cls. fa). (b) and 
© of S. 6 D v) (Jan) 45 
Criminal Law Amendmwent Act @3 of 

1961) 

See under’ Public Safety. 


Criminal Law Amendment (Amending) 
Act (22 of 1965) 
See under Public Safety. 


Criminal] Courts and Courts Martial (Ad- 
justment of Jurisdiction) Rules (1952), 
R. 3 — See Criminal P. C. (1898). Sec- 
tion 549 (1) (Dec) 2548B 


Criminal Procedure Ccde (5 of 1898); 
S. 32 — See also Ibid S. 33 (Aug) 1809 
——S. 32 — Sentence — “Adequacy of 
—— General principles (Nov) 2438 


—Ss 33 and 32 — Sentence of im- 
prisonment in default cf fine — Powers 
of Magistrate (Aug) 1809 
Ss 75 (1), 76 — Detention Order — 
Applicability of sections (May) 963F 
——S. 76 — See Ibid. 3. 75 (1) 

(May) 963F 
——S. 107 — Court could drop proceed- 
ings by taking into account subsequent 
events (Oct) 2225A 


S 107 — Object of section is pre- 
ventive and not penal — Power should 
be exercised in accordance with law 
(Oct) 2225B 
S 117 (3) — In a complaint under 
Section 107 the Magistrate. after passing 
an order under Section 112 to show 
cause, can direct the accused to execute 
surety bonds for keeping peace 
(Mar) 528 


——S. 154 — Object and the use of first 

















jnformation report (Feb) 283A 
S. 154 ~~ £Evidentiary value of 
F. Il, R (Mar) 622B 


Criminal P. C. (contd.) < : 
S. 157 — Investigation — Same se 
of persons can witness searches made 
at different places (May) 975D 
—S. 157 — Delay in receipt of oc- 
currence report by Magistrate by itself 
does not make the investigation tainted 

(Dec) 2679A 
S. 162 — Bar of Section 162 — 
Statements of witnesses recorded under 
S. 161 during investigation cannot be used 
for corroboration of statements made in 











the Court (Jan) 102B 
S. 162 — Bar of inadmissibility 
under — Applicability (Jun) 1331B 


——S§. 162 (1), Proviso — Limited use 
of previous statements — Fact of making 
statement can certainly be relied upon to 
show how untruthful the witness is 
(Jan) 102C 
—S. 164 — Statement recorded by 
Magistrate ~- Evidentiary value ef 
(Feb) 468B 
——S. 164 — Record of confession by 
Magistrate 2nd class not specially em- 
powered in that behalf during investi- 


gation — Admissibility (Oct) 2077A 


——S. 165 — See Pena} Code (1860), 


S. 342 (Apr) 886 
—S. 174 — See Evidence Act (1872). 
S. 45 (Aug) ,1797A 





S. 195 (1) (c) — “Produced” — A 
document can be said to have been pro- 
duced in a Court when it is not only 
produced for the purposes of being ten- 
dered in evidence but also for some 
ether purpose (Dec) -2639B 
——S. 195 (1) (c) — Production of forg« 
ed document before police in course of 
investigation ordered under S. 156 (3) 
— Production is net in proceeding be~ 
fore Magistrate (Dec) 2639C 
—S. 195 (1) (c) — Production of origi- 
nal forged document in Court to Satisfy 
counsel that copy of that document used 
as annexure is correct copy — Sec. 199 
(1) (c) not attracted (Dec) 2639D 
S. 195 (1) (c}) — Complaint by “such 





court” — Interpretation (Dec) 26395 
—-S 198 — Scope of. In cases of de- 
famation — Complainant himself musg 


be aggrieved — Section is mandatory 
(Dec) 2609A 


~—S. 198 — “Agerieved person” la 
cases of defamation — Who is . 
(Dec) 2609B 


S. 202 — Power of Court to issue 
process oan (Feb) 470A 
——S, 202 — Process —~ Issue of l 
(Feb) 470D 
—S. 203 — Scope and purpose of the 
power to dismiss a complaint 
(Jul) 1607 
S. 203 — “No sufficient ground for 
proceeding” — Interpretation — Test — 
Revision against refusal — Powers of 
High Court to interfere (Dec) 2639 


hS 
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Criminal P. C. (contd.) 
——S. 204 — Power of Magistrat2 taking 
cognizance to issue process (Feb) 470B 
——S. 204 — _Process — Issue 


-—S. 209 — See also Ibid, S: 203 

~ (Dec) 2639A 
——S. 209 — Committal proceedings — 
Order of commitment is wrong where 
No prima facie case is made out against 
an accused (Dec) 2598 


——S. 233 —' Sea Penal Code (1860), 


S. 34 (Feb) 254 
—5. 239 — Joint trial — Offence 
committed in course of same transaction 

(Aug) 1764D 
—S_: 239 — Misioinder of cherges — 
Circumstances of case showing t the 
two accused jointly committed offences 
and committed them in the course of 
same transaction — Both accused could 
be charged and tried together 


(Dec) 2501A 
—S. 251-A — See Ibid. S. 537 
(Arr) 824A 


—S. 251-A (2) — Scope — _f there 
fs no ground for presuming that the ac- 
cused has committed an offence, the 
Mazistrate can discharge he accused 
(Mar) 545 
»—§. 333 — See Ibid. S. 494 
(Mar) 496B 


—S. 342 == Nature of examination of 


accused (Mer) 535A 
-——S. 342 — Non-complfance with the 
section — Every error or omission in 
complying with Section 342 does not 
vitiate. the trial (Sep) 2058 
——S. 344 — Remand Im absence of ac- 
cused | (Mer) 711C 


—S. 344 — Applicability — Remand 
at the stage when investigation is still 
not over can be ordered under S. 344 

(Mar) 711E 
——S. 363 — Remarks respecting de- 


meanour of witnesses: — Proper time 


for recording — Remarks in Judgment 
if can be taken into account (Jui). 1618A 
-——S. 367 — See also = 
(1) Ibid, S. 3 (Feb) 464 
(2) Evidence — Appreciation of 
(Apr) 860A 
-——S. 367 — Expunging remarks made 
In a judgment — Remarks must be such 
as can be described as unwarranted, un- 
necessary or irrelevant or can be chara- 
cterised as generalisation or of as sweep- 
ing nature (May) 1140 
—S. 367 — Appreciation of 2vidence 
— Interested witness — Evidence of wit- 
messes suported by circumstantial evi- 
dence, cannot be rejected on tke mere 
ground that they were interested wit- 
nesses (May) 1172B 


—s5. 403 — See Ibid. S. 429 


u 15024 
S 417 — See “also Ibid, S 
- Gen 116 


of 
(Fe>) 470C l 


Criminal P. C. (contd.) 
— Ss. 417. 418, 423 — Appeal apainst } 
acquittal — High Court can review af 


large evidence on which acquittal order 

is founded and may upon that evidence 

reverse order of acquittal 
(Sep) 2020B . 


——S. 418 — See 
(1) Ibid. S. 417 l (Sep) 2020B 
(2) Ibid, S. 423 (Jan) 116 
—S. 421 — High Court is justified -in 
summarily dismissing appeal when there 


is no arguable or substantial point for 


consideration (Mar) 505 
——S. 423 — See also Ibid, S. 417 
(Sep) 2020B 


—S. 423 — Appeal from acquittal — 
High Court has full power to review all 
the evidence and to reach the conclusion 
thet order of acquittal should be revers- 
ed (Jan) 116 


—S. 423 — Power of High Court to 
interfere with order of acquittal 

_ (Mar) 622C 
——S. 423 — Opportunity of hearing — 
Defective publication of cause list = 
Claim for re-hearing by absent party — 
Maintainability (Jun) 1300 


—S. 423 — Appeal — Power of High 

Court to enhance sentence — Enhances 

ment of sentence held was kmproper 
(Aug) 1823 


—S. 423 — Appeal against acquittal — 


Appellate Court has full powers to re= 
view: evidence upon which order of 
acquittal is founded . (Dec) 2679B 
——S. 423 (1) (a) — Appeal from acquite 
tal — High Court when can interfere 
with finding of acquittal (Dee) 2576 
——S. 423 (1-A) — See Constitution of 
India, Art. 136 (Mar) 495 


—§. 429 — Bowe of third Judge to 
whom matter in difference is referred — 
He can deal only with matter in differ- 
ence and has no power to reopen whole 
case and convert an order cf acquittal 
into one of conviction (Jul) 1502A 
—S. 439 — Scope — Objection as to 
forfeiture of a surety bond by Court on 
ground of want of jurisdiction cannot 
be raised at the time of revision 

(Jan) 165A 
——S. 439 — Revision against acquittal 
— High Court’s power to direct retrial 

{Feb) 468A 

——S.. 464 — “Reason to believe” — 
Duty of Magistrate to make enquiry at 
the threshold of proceedings — Com- 
mittal proceedings in murder trial. with- 
out holding such inauiry. vitiated 


(Oct) 2267 

-(1) Constitution of India. Art. 22 (5) - 
(Oct) 2215B 

(2) Constitution of India, Art. 3 
(Get) 215D 

—S. 494 — Withdrawal from prosecu- 
tion by Public Prosecutor (Mar) 498A 
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Criminal P. C. (contd.) 
——S. 494 — Withdrawal from prosecu- 
tion — Consent of Court — Grounds 
(Mar) 496B 
——S. 496 — Does not control S. 561-A 
(Mar) 484B 
e—S. 497 — Does not control S. 561-A 
(Mar) 484C 
»—S. 498 — Does not vontrol S. 561-A 
(Mar) 484D 
—Ss. 504. 508-A — Issue of foreign 
commission for examination of witnesses 


— Pre-requisites (Jul) 1567 
»——S. 508-A — See Ibid. S. 504 
(Jul) 1567 


——S. 510 — Report of the Director of 
Finger Prints Bureau — Examination of 
person making report — Necessity 


(May) 975G- 


——S. 510-A — Evidence of witness not 
of formal character but zoing to the very 
root of the matter — No resort can be 
made to the provisions of S. 510-A and 
his affidavit cannot be admitted in evi- 
dence (Dec) 2639F 
——S. 514 — Forfeiture of bond — What 
Court can proceed under this section — 
Undertaking to produce property not to 
any particular Court (Jan) 16B 
— Ss. 537. 251-A — Offence under Sec- 
tion 16-A (1) (a), Prevention of Food 
Adulteration Act, for selling articles of 
food without licence — Procedure for 
warrant case not followed—Opportunity 
to plead that it was a case of failure to 
renew licence not given — Held no 
prejudice could have resulted as accused 
had not applied for renewal even by the 
time they were charged (Apr) 824A 
——S. 549 — See Publie Safety — Cri- 
minal Law Amendment Act (1966), Sec- 
tion 5 (1) (£) (Dec) 2548A 
—S. 549 (1) — Rules under — Cri- 
minal Courts and Courts Martial (Ad- 
justment of Jurisdiction) Rules (1952), 
R. 3 — Scope — Section 549 and R. 3 
are mandatory — Procedure specified in 
R. 3 not followed — Charge framed by 
Court in such a case cannot survive 

(Dec) 2548B 
—S. 549 {1} = “Is liable to be 
tried either by a Court to which this 
Code applies or by a Court-martial” — 
Expxzession refers to initial jurisdiction of 
the two Courts to take cognizance 

(Dec) 2548C 


-—S. 561-A — See also Ibid. S, 367 


(May) 1140 
—-S. 561-A — Inherent power of High 


Court — Extent (Feb) 470E 
——S. 561-A — Section not controlled 
by Ss. 496, 497, 498 (Mar) 484A 


——S. 561-A — High Court will not in- 
terfere with the police investigation in 
a cogmizable offence (Mar) 484E 
——Sch, V. Form XXVII — Words “on 
or about” — Use of (Aug) 1756B 


Criminal P, C. (cOntd.) 
Criminal Trial — Appreciation of evi- 
dence (Jun) 1229A 
Custom — Succession to Mahantship of 
Turki Math of Chowsari — Decisive 
factors \ (Apr) 814A 
(Orissa) — Custom of Munda tribe 
— Marriage — Effect (Sep) 1840D 
Customs Act (52 of 1962), Ss. 107 and 
108 — Statement recorded by Officer of 
Customs — Admissibility (Jun) 12244 
——S. 108 — See Ibid. S. 107 

(Jun) 1224A 
——S. 110 (2) Proviso — Collector's 
power to extend period for giving notice 
of confiscation under S. 124 (a) 

` (Mar) 689 

—S. 113 (d) — Export of goods con- 
trary to any law — Contravention must 








be proved (Mar) 542 

S. 124 (a) — See Ibid, S. 110 (2) 
Proviso (Mar) 689 
—S. 135 — Conviction under — Proof 


of guilt — Incriminating circumstances 


(Jun) 1224B 


DEBT LAWS 

—Hyderabad Jagirdars Debt Settlement 
Act (12 of 1952), S. 11 — See Ibid, S. 25 

(May) 1053 
—Ss. 25 and 11 — Provisions apply 
only to pre-notification debts and to pro- 
ceedings pending in any Court or before 
Board on date of notification — Case law 
discussed (May) 1053 


—Tamil Nadu Agriculturists Relief Act 
(4 of 1938). S. 4 (d) — Mortgage by Agri- 
culturists of house situate in a Municipal 


area — Suit on mortgage — Provisions 
of Act not applicable for scaling down 
debt (Jul) 1629 


—S. 9 — See Tbid, S. 4 (dì) (Jul) 1629 
—Travancore Land Improvement and 
Agricultural Loans Regulation (9 of 1094), 
S. 7 — Personal liability of borrower — 
Specific covenant in bond making bor- 
rower personally liable is mot necessary 
(Feb) 383 


N 


Deed — Construction — Incorporation în 
a document terms and conditions of other 








documents (Apr) 899A 
Construction — Intention of execu- 
tant how ascertained (Jun) 1279C 


— Construction — Settlement deed — 
Construction of (Jun) 1412 


Defence of India Rules (1962), R. 81 (2)— 
Oil Seeds (Forward Contracts Prohibition) 
Order 1943—Exclusion of non-transferable 
forward contract in groundnut etc. from 
prohibition under the Order (Mar) 696A 
—R. 126-P — Possession of gold. in 
contravention of Rules — Accused dis- 
carding the bag containing gold when he 
was apprehended — Held, that the aca 
cused had committed the offence under 
R. 126-P {May) 1164 


- 
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pan. Municipal Corporation, Act: ‘(66 of 
7} l 
See under Municipalities. 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954), 5. 40 — 
Section does not empower the Central 
Government either expressly or by neces- 
sary implication to make a rule retros-~ 
pectively (Nov) 24274 


Displaced Persons (Compensation and Re- 
habilitation) Rules (1955), R. 49, Expl. — 
The explanation added to R. 4€ in 1960 
with retrospective effect cannot be given 
retrospective operation (Nov) 2427B 
Divorce Act (4 of 1869), S. 19 — Once 
dispensation has been obtained from the 
appropriate authorities of the Roman 
Catholic Church a marriage between the 
parties who are within the rrohibited 
degrees of consanguinity is not null and 
void anc no decree for nullity can be 
granted under S. 19 (Dee) 2667B 
Easements Act (5 = ii S. 52 — See 
T. P. Act (1882). (Jun) 1290 


Eastern Bengal and Assam Excise Act 
{1 of 1910). S. 19 — See also Ikid. S. 36 

(Nov) 2281B 
m—S. 19 — Grant of exclusive privilege 
ef supplying country spirit to retail ven- 
dors—Government can, on good grounds, 
prefer one seller to another 

(Nov) 2281A 


m—S. 36 — Rules framed under R. 93 
— Grant of exclusive privilege of sup- 
plying country spirit to retail vendors — 
Government can negotiate either with the 
tenderers or with others (Nov) 2281B 


East Purjab Urban Eent Restriction Act 
(3 of 1949) 
See under Houses and Rents, 


EDUCATION 
———Admission to professional ‘Cclleges — 
Classification of candidates after Entrance 
Test (Jun) 1375B 


Punjab University Calendar (1970), 
Reg. 13 (bì — See also Consticution of 
indie. Art. 226 (Jun) 1408B 
—Regn. 13 (b) — Regulation covers a 
ease where copying has been done from 
a commen source (Jum) 1408C 
—University of Saugar Act (16 of 1946), 
S. 13 (2) — Proceedings of Committee 
constituted for submitting panel of names 
for appointment of Vice-Cancellor — 
Validity (Aug) 1812 





Election Symbols (Reservation and Allot- 
ment) Order (1968}. Para. 15 — Dispute 
as to which of the two groups is the re- 
cognised political party known as the 
Indian National Congress — Test to be 
epplied Wan) 187A 


Election Symbols (Reservation and Allot- ~ 
meni) Order (contd.) 

e——Para. 15 — Decision of Commission 
under — Binding Nature of (Jan) 187C 
e——Para. 15 — Provision is not ultra 
vires the powers of the Commission 

(Jan) 187E 
Electricity Act (9 of 1910). S. 4-A — Am- 
endment of license — Option to purchase 
electricity undertaking — Genuine doubt 
as to relevant dete can be removed by 
making appropriate amendment 

(Mar) 706 
Electricity (Supply) Act (54 of 1948), 
S. 10 1) (e) (iv) — Removal of member 
of Electricity Board — Rules of natural 
justice require that he should be inform- 
ed of charges and given a reasonable op- 
portunity (Oct) 2083A 
——S. 10 (1) (e) (iv) — Order of re 
moval should be a speaking order — 


‘Order not disclosing that authority had 


applied his mind to the material on re- 
ecrd end not indicating what charges 
were established — Order cannot be up- 
held as being arbitrary (Oct) 2083B 
TR State Insurance Act (34 of 
1948), S. 75 — See Ibid. S. 96 (1) (b) 
(Sep) 1935 
———S, 96 (1) b) — Rule making power 
-—Section does not empower the Govern- 
ment to prescribe by rules a period of 
limitation for claim under Section 75 — 
Rule 17 prescribing limitation for filing 
application under S. 75 is therefore, ultra 
vires S. 96 (1) (b) (Sep) 1935 


Essential, Commodities Act (10 of 1955), 
Ss. 3 and 7 — Bihar Foodgrains (Control 
Movement}. Order (1957). Cl. 3 — Pro- 
secution for. export of paddy without 
permit — Question of distance between 
place of seizure and State boundary is 
Important — Absence of information 
about geographical situation — Convic- 
tion not safe (Jul) 1610 
S. 7 — See Ibid. S. 3 (Jul) 1610 
Estate Duty Act (34 of 1953). S. 3 — The 
tules of Hindu Law. constituted custo- 
mary law of Cutchi Memons in Madras 
and Bangalore — Therefore on the death 
of a Cutchi Memon there was no ques- 
tion of his property passing on to his 
sons having been born long before 1948 

(Oct) 2229 
— SS. 5 — See Ibid. S. 3 (Oct) 2229 
Evacuee Interest (Separation) Act (64 of 
1951), 5. 5 — See Ibid, S. 17 


—S. 16 — See Ibid. S. 17 (Dec) 2533 
—S, 17 — Competent officer has no 
power to review his earlier order as the 
same is not conferred on him by the 





(Dec) 2533 


statute - (Dec) 2533 
Evidence — Appreciation of — See also 
(1) Criminel P. C. (1898). S. 367 
(May) 172B 
(2) Evidence Act (1872). S. 32 
(May) 1172A 
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Evidence (contd.) 
-—-Appreciation of — Identification of 
dacoits by witnesses afer lapse of long 
time — Value of — Duty of Court 
(Jan) 3A 
-+—Appreciation of — Murder trial — 
Prosecution story as to occurrence found 
untrue — Facts showirg that the com- 
plainant’s party and not the accused were 
aggressors — True facts with regard to 
injuries received by deceased and the 
complainant not placed before the Court 
— Conviction of accused under S. 302 
read with 5. 34. S. 307 and S. 370 read 
with S. 34. held was liable to be set aside 


(Jan) 228 
e— Appreciation of (Mar) 622E 
-——Appreciation of — Criminal case — 
Motive (Mar) 656B 


«—Appreciation of = Interested witness 
=~ Mere fact that the injured prosecution 
witnesses are related to each other 
would not be a sufficient ground for dis- 
crediting their testimony (Apr) 860A 
e-—Appreciation of — Criminal case — 
That the evidence is legally admissible 
must be ensured by Court (May) 975B 
«——Appreclation of — Discrepancies and 
contradictions in the evidence of wit- 
messes — Not a sufficient ground to dis- 
ecard entire evidence of prosecution 


ee (Sep) 2020A 
Evidence Act (1 of 1872) 


—5. 3 — See also Customs Act (1962), 
S. 135 (Jun) 1224B 
——S. 3 — Circumstantial evidence — 
Criminal case — Motive (Jan) 54 
——S. 3 — Circumstantial evidence — 
Circumstances conclusively established 
must form such a complete chain that it 
is not only consistent with the guilt but 

inconsistent with any reasonable 
hypothesis of innocence (Jan) 110A 
——S. 3 — Subsequent conduct of ac- 
cused — Absconding by itself is not con- 
clusive either of guilt or of guilty con- 
science (Jan) 110B 


=—S. 3 — Appreciation of evidence — 


read of witnesses — Benefit of. 


(Feb) 464 
=—S. 3 — Credibility cf witness — Re- 
lationship (Mar) 677A 
-—S. 3 — Credibility gf witness — Dis- 
crepancies (Mar) 677B 
-—S. 3 — ‘Proved’ — Appreciation of 


evidence — Partisan ey2-witnesses 
(Jun) 1309 
we—S 3 — Evidente — Appreciation of 
«=» Duty of — Duty of appellate Court 
fo deal with reasons given by trial Court 
[In rejecting testimony of a witness 
(Aug) 1716A 
e-—S. 3 — Circumstantial evidence 
(Oct) 2077C 
nS, 5 — Discrepancy in evidence — 
Murder with pistol — Eye-witnesses 
giving varying distances from which ac- 
used. fired—Witness could hardly be ex- 


R972 (S. C.. Indexes 3 


. Evidence Act (contd). 


pected to mark precise distance — Esti- 
mated distance is bound to vary and 
nothing turns on such variation 
(Sep) 1853B 
S. 8 — Fact showing conduct of ac- 
cused — Admissibility (May) 975F 
S. 9 — Sea also Evidence — Appre~ 
ciation of (Jan) 3A 
—S. 9 — Identifying parades. necessity 
of — Accused person not known previous 
to occurrence to the identifying witness 
+ Value of identification of accused 
(Jan) 102A 
-—S. 9 — Evidence of test identifica- 
tion parade when cannot form basis of 
conviction (Feb) 283B 
9 — Test identification parades 
have to be held at the earliest oppor- 
tunity (Feb) 283C 
—5. 9 — Value of identification parades 
— Depends on the effectiveness of the 
precautions taken against the identifying 
‘witnesses (Feb) 283D 
——§. 9 = Identification parade — Vali- 
dity l (Nov) 2478A 
—5. 24 — See Ibid, S. 26 (Jan) 66 
——S, 25 — See oa 
(1) Ibid, (1872), S. 26 (Jan) 66 
(2) Customs Act (1962). S. 107 
(Jun) 1224A 


——S. 25 — Confessional statement in 
first information report — Whether ad- 
aan a (Apr) aoe 
—S§. 26 — See also Criminal C. 
(1898). S. 162 (Jun) 19918 
— 5S. 26 — Confession — Admission not 
establishing guilt — No confession within 
Ss. 24 and 25 (Jan) 66 
— 5. 27 — Confession — Section 27 is 
by way of a Proviso to Ss. 25 and 26 
(Jan) 3B 
——S. 27 — Information by accused ig 
police custody — Admissibility — Re- 
lationship of “cause and effect” must exist 
between information and fact discovered 
(May) 975E 
—S: 32 — Dying declaration — Evi- 
dentiary value of (May) 1172A 
— 5S. 32 — Evidentiary value of dying 
declaration — Omission to mention 
names and addresses of accused persons 
— Effect (Jul) 1557 
——S. 32 — Evidentiary value of dying. 
declaration — If the Court is satisfied on 
a close scrutiny of the dying declaration 
that it is truthful it is open to the Court 
to convict the accused on its basis with- 
out any independent corroboration 
(Aug) 1776B 
—S. 32 — Recording of dying declara- 
tion — The person who records a dying 
declaration must be satisfied that the 
dying man is making a conscious and 
voluntary statement with normal under- 
standing (Aug) 1776C 
(1) — Magistrate verifying 
from the Doctor that the injured was in 
senses and fit to give statement — No 
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Evidence Act (contd.) 
evidence of anybody travelling along 
with the injured to the Hospital and no 
ene present when statement was Te- 
corded — Statement also corroborated by 
evidence of the Doctor and the post 
mcrtem report — Plea that injurzes were 
the result of accident was ruled out — 
Held. that. the 
authentic and was given by a person 
who was conscious and in a fit condition 
to give the statement (Apr) 945 
——S. 35 First Part — Applicab:-lity 
(Mar) 608F 
——S. 45 — Medical - expert — Post- 
mortem report — Extent of value to be 
attached (Aus) 1797A 
S. 64 — Objection to admissibility 
cf dccuments (Mar) 608D 
6 











its contents (Mar) 608E 

S. 74 — See Criminal P.-C. (1898), 
S. 164 (Oct) 2077A 
—S. 80 — See Criminal P. C. (1898), 
S. 164 (Ocz) 2077A 
——Ss. 101-104 — See also Hindu Law 
— Adoption ' (Nov) 2446 
—Ss. 101 to 104 — Burden of proof — 
Criminal trial — Onus is. on prcsecution 
to prove guilt beyond doubt — Benefit 
of doubt (iar) 716 
— Ss. 101. 104 — Burden cf proof 
— Custom (Apr) 814B 


——S. 103 — Onus to establish alibi is 
on accused — Onus not discharged — No 
interference by Supreme Court 


(Jen) 109A 
‘—S. 105 =~ See Penal Code (1860). 
S. 84 (Nov) 2443 
—-S. 114 — See i 
(1) Hindu Law — Joint family 
l (Dec) 2531 
(2) Penal Code (1860), S. 84 
(Nov) 2443 


— S. 114. Tus (a) — See also Penal 
Code (1860), S. 411 (Jul) 1561 
. ——S. 114 (a) — Drawing of presump- 
tion under — Depends upon facts and 
circumstances of each case (Dec) 2501B 


——S, 115 — No representation, no estop- 


pel (May) 1126 
ane 115 — Estoppel. waiver and aban- 
donment — Distinction betwe=2n three 
concepts is fine but real — Promissory 
estoppel — Principle of — ‘Company 


undertaking and discharging tax liability 
of shareholder in respect of undistribut- 
ed dividends if estopped from claiming 
reimbursement from shareholder 


(Jum) 1311C: 


—S. 115 — Estoppel — Alieration by 
widow (Oct) 2069A 
S. 133 — See Penal Code (1&60). Sec- 
erg 2661C 
(1898), 
(Feb) osa 
——S. 157 — See also Criminal C. 
(1895). S. 154 (Feb) BA 





dying declaration was. 


4 — Admission of document and. 


Evidence Act (conid.) 
——S. 157 — Evidentiary value of F. L R. 


(Mar) 622 
——S. 167 — See Constitution of India, 
Art. 136 (Oct) 2077B 


Expenditure Tax Act (29 of 1957), Pre. — 
Validity — The Act is not invalid for 
want of legislative competence 

(Nov) 2319D 
—S. 2 (g) (i) (as tae by Finance 


Act 1959) — See Ibid, S, 4 (ï) 

(Nov) 2319A 
——S, 3 — See also Ibid, S. 4 (ii) 

(Nov) 2319A 


——S. 3 (as amended by Finance Act, 
1959) — Charge of expenditure tax in- ` 
curred by any individual or Hindu un- 
divided family `’ (Nov) 2319C 


—S,. 4 (ii) (as amended by Finance Act, 
1959) — Computation of expenditure of 
an assessee — Expenditure incurred by 
assessee’s wife — Inclusion of 

(Nov) 2319A 


_——5. 4 (ii) (as amended by Finance Act 


1959) — Words “from or out of income 
or property transferred directly ore in- 
directly to the dependent by the assessee” 
— Construction (Nov) 2319B 
Finance Act (13 of 1963) S. 2 (2) — See 
Finance Act (1964). 2 (2) (a) 

(Mar) 491B 
Finance Act (5 of 1964), 2 (2) (a) and 
(bì — Words ngs ae — Include 
surcharge and additional surcharge 

(Mar) 491B 


Finance Act (14 of 1969), S. 24 — Con- 
stitutional validity — Section is not be- 
yond the legislative competence of the 
Parliament and is intra vires the Con-« 
stitution (May) 1061A 


Foreigners Act (31 of 1946), S. 2 (a) — 
Person who had opted for and gone to 
Pekistan in 1947, coming to India on 
short visit on Pakistan passport and visa 
is a ‘foreigner - = (Oct) 2166C 


Foreigners Order (1946), Cl. 7 — Person 
overstaying beyond permit period with- 
out extension of permit — Contravenes 
CL 7 and is liable to penalties under 
S. 14 of Foreigners Act 1946 


(Oct) 2166B 
Foreign Exchange Regulation Act @7 of 
1%47), S. 8 — Currency notes if goods 
within S. 19 of Sea Customs Act 

(Mar) 648B 


——S. 8 — Firm if a person so as to be 
liable for conviction (Mar) 648D 
—S. 8 — Liability of the members of 
a firm (Mar) 648H 
—S. 19 


(2) — Order requisitioning 
documents for examination some of 
which have ue connection with the pur= 
pose under S. 19 (2) is invalid ` 

(Mar y 591A 
— S, 19 (2) — Order requisitioning 
a ey articulars of 
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Foreign Exchange Reguletion Act (contd.) 
the document. information ete 


(Mar) 591B 
—— 5S. 23 — See Customs Act (1962), 
S. 135 (Jun) 1224B 
-——S, 23-A — See Ibid. S, 8 
(Mar) 648B,H 
m——S, 23-C. Expln. — See Ibid. S. 8 
- (Mar) 648D 


Forward Contracts (Regulation) Act 

(74 of 1952). S. 15 (4) — Contract with 

mon-member in contravention of S. 15 (4) 

would fall directly within first part of 

S. 23. Contract Act and would be illegal 
(Feb) 391A 

Fundamental Rules 

See under Civil Servizes, 


General Clauses Act (19 of 1897). S. 3 


(42) — Definition of person if includes 

a firm (Mar) 648F 
—S. 6 — See Arms Act (1959) S. 4 

(Oct) 2066B 

e—S. 24 — See Arms Act (1959). S 4 

(Oct) 2066B 

=—S. 25 — See Penal Code (1860). S. 70 

(Apr) 858 


General Statutory Rules and Orders. 
R. 15 — See Constitution of India, Arti- 
tle 226 (Aug) 1792B 


Gift Tax Act (18 of 1953). S. 5 (1) (xiv) 
— Assessee converting sole proprietary 
business into partnership business by ad- 
mitting daughters as pertners — Share 
capital of daughters contributed by as- 
Sessee — Transfer of all assets and pro- 
perty including good-will of proprietary 


business to partnership — No tax held. 


payable on goodwill — Gift of amount 
representing share capital of daughters 
— Taxability (Jan) 23 


Government of India Act (1935), (26 Geo. 
V & I Edw, VIII C 2). S. 241 — Punjab 
Financial Commissioners’ Subordinate 
Service Rules (1943). under Rr. 5 (e), 6 
— Promotion to post of Assistant — 
— Executive instructions prescribing pas- 
Sing of some test as condition precedent 
are void (Jun) 1429A 
Government of India (Hizh Court J udges) 
Order (1937), Para 18 — See also Con= 
stituéion of India Art. 221 (2). Proviso 
(Nov) 2405D 
-——Para 18 — Members. of I. C. S. ap- 
pointed as Chief Justices after enforce- 
ment of High Court Judges (Conditions 
of Service) Act (28 of 1954) — Para 18 
cannot apply as regards pension pavable 
to them (Nov) 2405A 


—Para 21 — See Constitution of India. 
Art. 221 (2) (Nov) 2405D 


Gudalgr Janmam Estates (Abolition and 
era into Ryotwari) Act (24 of 
969) 

See under Tenancy Laws. - 


High Court Judges (Conditions of Ser- 
vice) Act (28 of 1954) 
See under Civil Services. 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 2 (I) (b) — See Wealth 
Tax Act (1957), S. 3 (Oct) 2119B 


Hindu Law — Adoption — Burden of 
proof — Tinding of fact by High Court 
— Supreme Court will not re-assess evi- 
dence (Nov) 2446 

—Applicability — Jains — See Wealth 
Tax Act (1957). S., 3 (Oct) 2119B 
-——§_Custom Makkathayam rule of 
customary Law — Inheritance — Be- 
tween the undivided brother and the 
grand-children through daughter of the 
deceased. brother is the preferential heir 
of the self acquired estate of the deceas- 
ed (Nov) 2403 
Family arrangement — A will ex- 
ecuted by a Hindu father in respect of 
joint family property though inoperative 
as a will may operate as a valid family 
arrangement provided the essential re- 
quisites for it-are established . 

(Jun) 1279B 
-—Family arrangement — Validity of 
— Determining factors (Oct) 2069B 
— —Joint family — Father — Whether 
can devise by will joint family property 
or any part thereof (Jun) 1279A 
——Joint family — Acquisitions — Pre- 
sumption as to (Dec) 2531 
-——Partition — Effect of severance in 
status (Jun) 1279D 
-——Partition — Effect of adoption by 
widow after partition when death of her 
husband took place before partition 
(Jun) 1401 
-————Partition — Family property — Re- 
linquishment of his rights by one of the 
members in the property — Does not re- 
sult in a general, partition in the family 
(Oct) 2096 
-—— Religious and charitable endowments 
— Dedication of property whether com- 
plete or partial (Oct) 2069C 
—Whether Jains are a sect of Hindus 
or Hindu dissenters — (Quaere) 

, (Oct) 2119C 
Hindu Marriage Act (25 of 1955). S. 2 (b) 
m= See Wealth Tax Act (1957). S. 3 

(Oct) 2119B 
=—5. 10 (1) (a) — Remarriage — Deser- 
tion — When proved (Feb) 459 
Hindu Minority and Guardianship Act 
(32 of 1956), S. 3 (1) (b) — See Wealth 
Tax Act (1957). S. 3 (Oct) 2119B 
Hindu Succession Act (30 of 1956), S. 2 
(1) (b) — See Wealth Tax Act (1957), 
S. 3- (Oct) 2119B 
Rights to Property Act 
(18 of 1937), S. 3 (1) — “Property” — 
Nature of (Jun) 1369 


HOUSES AND RENTS 
—Delhi Rent Control Act (59 of 1958), 
S. 15 — See Civil P. C. (1908), O. 6. R. 17 
. (Oct) 2091B 











Hindu Women’s 
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Houses & Rents — Delhi Rent Control 
Act (contd.) 
—S. 39 (2) — Pure question of law 
mot raised or abandoned in lower ap- 
pellate Court can be allowed to be raiseg 
but Court must exercise its discretion in 
permitting it and look at all faccs espec- 
ially conduct of party seeking tc raise it 
(Oct) 2091A 
——S. 39 (2) — Raising a point in the 
Memo of Appeal is not sufficient to show 
that the point was argued or passed be- 
fore the appellate Court and the state- 
ment in the judgment that no such point 
was argued has prima facie to be ac- 
cepted as correct (Oct) 2091C 
—East Punjab Urban Rent Restriction 
Act (3 of 1949) Ss. 3 and 13 — Notifica- 
tion under S. 3. D/- 30-7-1965. Cl, (b) — 


Exemption of ete for eviction from . 


operation of S. 13 — Interpretation of 


(Jul) 15484 
—S. 13 — See Ibid. S. 3 

(Jul) 1548A 
Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Ss. 3 (viii 
and 13 (1) — Tenant — Meaning of — 
Suit for ejectment of tenant aiter tere 
mination of tenancy — Bona fide re- 
quirement of landlord — Death of statu- 
`. tory tenant — His heirs and legal re- 
presentatives, are not tenants — Pleas 
open to them (Dez) 2526B 
—S, 13 (1) — See Ibid, S. 3 (vii) 

(Dez) 2526B 


»=—U. P. (Temporary) Accommodetion Re- 
quisition Act (25 of 1947). S. 3 Proviso 
— Existence of an alternative accommo- 
dation — Determination — Subjective 
operation of District Magistrate — Ap- 
plicability of principles of naturel justice 

(Apr) 896B 
—S. 3 — Scheme and setting of S. 3 
fmply a notice and a hearing t person 
affected by the proposed requ-sitioning 
order (L'ec) 2656 


—U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947). S. 3 — See also 
Ibid, S. 7-F - (Sep) 1910 
S. 3 — Premises falling vacant — 
Landlord occupying it and informing Dis- 
trict Magistrate — Occupation by land- 
lord. whether unlawful (Adr) 8964 
——S. 3 — Permission of District Magis- 
trate for filing 





of suit for eviction — 


Necessity of (Aum) 1727A 
——S. 7-F — Revisional power of State 
Government — State can direc; cancel- 


lation of allotment and order ralease of 
premises in favour of landlord am a con- 
sideration of entire record (Mar) 631B 


—S. 7-F — Revision — “Permission 
granted to landlord to bring suit for evic- 
tion of tenant reversed by State Govern- 
ment in revision — In writ petifion High 
Court directing eGovernment to decide 
afresh question of grant of permission — 
Landlord filing suit — > Suit reld. was 


Houses & Rents — U. P. (Temp.) Cons 
trol of Rent Etc, Act (contd.) 
premature and did not bar Government 
from disposing of revision (Sep) 1910 
S. 17 — Rules under R. 6 — “Bona 
fide need” — Includes even demolition 
and reconstruction of the building for 
carrying on business - (Mar) 6314 








Hyderabad Jagirdars Debt Settlement 
Act (12 of 1952) 
See under Debt Laws. 


Hyderabad Municipal Corporations Ac 
(36 of 1950) 
See under Municipalities. 

Hyderabad Tenancy and Agricultural 
Lands ‘Act (21 of 1950) 
See under Tenancy Laws. 


ate an Exports (Control) Act (18 of 
1947), S. 3 (1) (a) — Grant of- import 
licence — No’ absolute right to applicant 
(Apr) 925B 
Imports (Control) Order (1955), Cl. 6 ay 
(a) — Import licence cannot be claimed 
as of right pr) 935C 
Income-tax Act (11 of 1922), S 


*Busin: 
—5. “2 (6-A) —- See Ibid, S. 16 (2) 


eb) 397B 
—S. 2 (6-C) — Company E p to 
pay Interest to assessee under a mort 


gage bond — Interest whether is taxable 


income (Oct) 2090 
3 — See also 

(1) Ibid. S. 2 (6-C} {Oct) 2090 

(Feb) 386 


(2) Ibid, S. 4 
—S. 3 — Liability to tax — Erstwhile 
Rulers, of Indian States are liable to tax 
in respect of their personal income which 
accrued in India during assessment years 
prior to commencement of the Constitu- 
tion (Jan) 202C 
—S. 3 — Capital receipt — Interim 
payment received by a former holder of 
an estate under S. 50 (2). Madras Estates 


' (Abolition and Conversion into Ryotwari) 


Act. 1948 


——S. 4 — See also Ibid. S. 3 

(Feb) 260 
——S. 4 — Capital or income — Salami 
received by a lessor from lessee is tapi- 
tal and hence not taxable — Amount is 
mot capitalised royalty (Jan) 80 
=— S, 4 — Capital or revenue receipt — 
Lump sum amount paid as compensation 
for termination of agreement to pay year- 


(Feb) 260 


ly commission to assessee — Receipt is 
capital and not revenue in nature 
(Feb) 386 


—S 4 (3) i) — Well defined section 
of the public — An object beneficial tọ 
a section of the public is an ones ct of 
general publie tility ) 273 

(Mar) 524 
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Income-tax Act (1922) (contd.) 
9 — Income from property s= 
Section does not apply where the assessee 
is a lessee and mot owner of the pro- 
perty ` (Apr) 732C 
——S. 9 (I) = Owner cf house property 
— An evacuee from Pakistan ceases ‘to 
be owner of his house property in 
Pakistan after the vesting of that pro- 
perty in the Custodian of Pakistan i 

(Jan) 126 
—S. 9 (2) — First Proviso — Allow- 
ance under is not confmed only to one 
residential house of assessee 

(Jan) 7C 


e—S, 10 = See also Ibid. S. 4 


——S,. 


(Feb) 386 . 


-—S, 10 — ‘Business’ — Company form= 
ed with object of taking on lease or 
otherwise acquiring property and dealing 
with the same commerzially — Income 
from letting the property — Whether 
‘business income (Apr) 732B 
—nSs. 10 (1), 24 = Tegal transaction 
— Computation of profit — Deduction 
of loss can be made under S. 10 (1) but 
no set off can be alloweł under S. 24 (1) 
first proviso (Feb) 391B 
——S. 10 (2) (vi) — Depreciation value 
— Determination of — It is open to the 
Income-tax authorities zo determine the 
valuation as well as the allocation be- 
tween, depreciable and mnon-depreciable 
assets (Nov) 2373A 
—S. 10 (2) (vi-b) and (5) — Expres- 
sion “plant” includes sanitary fittings 
and pipelines installed in a hotel 
(Jan) 1684 
——S. 10 (2) (vi-b) — Development re- 
bate — Assessee mon-resident British 
Shipping Company — L T. Officer follow~ 
ing second basis in Rue 33 of the In- 
come-tax Rules and not taking into ac- 
count investment allowance granted in 
. K. assessments — Instructions given 
by Central Board of Revenue also nof 
followed — Assessment is invalid 
(Mar) 524 
——S. 10 (2) (xv) — Eusiness Expendi-~- 
ture — Law charges reasonably and 
honestly incurred in proceedings under 
Taxation of Income (Investigation Com~ 
mission) Act, 1947 — Permissible deduc- 
tion (Jan) 19 
—S. 10 (2) (xv) — Capital and Re 
venue expenditures — Contribution made 
by owner of sugar mills under U, P, 
Sugarcane Regulation of Supply and Pur- 
chase Act for development of roads be- 
tween cane producing centres and his 
mills, which has been the property gf 
the government, is a revenue expenditure 


; (Jan) 159 
—S. 10 (2) (xv) — Eusiness expendi- 
ture — Export business — Agreement 


between rival exporters — Payment made 
under to competitor for not carrying 
business of export, whether capital ex- 
penditure (Aug) 1634 


Income-tax Act (1922) (contd.) 

——S. 10 (2) (xv) — Test for permissible 
deduction — Payment of Wealth-tax if 
a permissible deduction (Sep) 1880B 
——S,. 10 (5-A) (as introduced in 1955) — 
Expressions “due to” and “received by” 
— Meaning — Compensation for impro» 
per termination of managing agency bes 
coming due prior to 1955 but actually res 
ceived after 1955 is not liable to tax — 
Interest received thereon, however. is 
taxable (Feb) 268 
——S. 12 — “Income from other sources’ 
— Section cannot be invoked unless the 
preceding heads of income are excluded 
. (Apr) 732A 

ro S., 12 (1-A} == See Ibid, S. 16 (2) 
(Feb) 397B 
——S. 16 (1) (c} = See Kerala Apricule 

tural Income-tax Act (1950). S. 9 (1) 
(Feb) 404 
——S. 16 (2) — Dividend to be deemed to 
be income of previous year in which it 


is paid — Dividend received in kind —s 
Valuation of true Income in money 
(Feb) 397B 


——S. 16 (3) (b} — Applicability — 
Transfer of assets need not be to wife or 
minor child — Nor corpus of property 
transferred to any person should ulti- 
mately vest In wife or minor child 
(Jan) 7A 
——S. 16 (3) (b) — Creation of trust — 
Income representing shares of wife or 
minor child to be included in total in- 
come of husband or father (Jan) 7B 
——S. 18 (5) — See Ibid. S. 16 (2) 
(Feb) 397B 
—S. 23-A — Limitation — Order under 
S. 23-A not being an order of assessment 
within S. 34 (3) period of limitation pre- 
scribed under S. 34 (3) does not apply 
(Jan) 236B 
——S. 23-A — Applicability — Sec< 
tion 23-A applies only to cases where 
the primary business aciivity of a com~ 
pany is in the dealing in or holding of 
investments (Feb) 288B 
——S. 23-A (1). Explanation (before am- 
endment by Finance Act of 1955) — Free 
transferability of shares of limited Com- 
pany — Article in the Memorandum of 
Articles conferring an absolute discretion 
on the directors to refuse to recognise a 
transfer of share.-- Inference as to 
transferability (Jan) 156 
—S. 23-A (1) — Calculation of un- 
distributed balance of total income for 


purpose of levy of super tax — Object 
and scope of the provision: indicated 
(Nov) 2469 


——S. 26-A — Income-tax Rules (1922), 
R. 6. Para 3 — Renewal of registration 


k (Jan) 6L 

——S. 28 (1) (c) — Penalty 
(Jan) 132B 
—S. 31 — Powers of Appellate Assis- 
tant Commissioner — Conterminous with 
those of the Income-tax Officer — He 
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Income-tax Act (1922) (contd.) 
can do what the I, T. O. can do and can 
also direct the L T. O. to do what he 


has failed to do (Jan) 83B 

—S. 34 — See Sales ar — Orissa 

Sales Tax Act (14 of 1947), S. 12 (8) 
(Dec) 2617 


——S. 34 (1) (b) — Mere change of 
opinion regarding chargeability of in- 
comé, does not | oe 


under the provisi Jan) 29 
—S. 34 (3) — See also Ibid. S. 23-A 
Fish 236B 


—S. 34 (3). Proviso 2—Expression ‘any 
person’ — Connotation of — Means a 
person who is intimately connected with 
the assessment in question (Jan) 83A 
——S. 49-A — Agreement for relief or 
for avoidance of Double Taxetion in 
India and Ceylone 
66 — Nature of jurisdiction of 
High Court (Feb) 445 
——5. 66 (1) — Jurisdiction of High 
Court on reference — The High Court 
exercising advisory jurisdiction if can 
amend or modify order of Appellate As- 
sistant Commissioner (Jan) 83C 
—S. 66 (1) — Reference — Power of 
High Court in dealing with Reference — 
Scope (Nov) 2315 
T 66 (2) — Reference to Court — 
Conclusions of Tribu sed on find- 
ings of fact — Refusal to make r2ference 
justified (Jan) 132A 
—S. 66 (2) — Direction to Appellate 
Tribunal to state case and refer i to 
High Court — Question of law 
(Aug) 1684 
—S. 66-A (2) — Certificate o2 fitness 
by High Court — Bald . statement that 
ease is fit for appeal not sufficient 
l Jan) 34 
— S. 66-A (2) — Leave to appeal to 
Supreme Court — Certificate o? fitness 
= A certificate not supported by any 
reason is not valid — Appeal filed on 
strength of such certificate is nct main- 
tainable (Feb) 397A 
—S. 66-A (2) — Appeal to Supreme 
Court on certificate — Certificate grant- 
ed on the ground that substantial ques- 
tion of law ‘arises for consideration — 
Reasons for granting certificate must be 
confined to the material on record which 
must have been before the Court whose 
decision is appealed ag Ray 2048 


See Ibid S. 4 (3) (i) 
——Ss. 40 (a) (ii-a) and 57 (iii) aoe 58 
(1-A) — Income-tax (Amendment) Act 
(41 of 1972). S. 5 — Effect of ams=ndment 
introduced in Sections 40 and 58 — In- 
terpretation of explanation to S. 40 (a) 


1i) a 2674A 
——S§,. 52 — See also Ibid. S. 
a 1524A 
(Jul) 1524B 
40 ta) (a 
(D2c) 2674 


—S§, 52 — Ingredients 
—S. 57 (iii) — See Ibid, S. 


(Aug) 1682 


a Act (1961) (contd.) 

——S, 58 (1-A) — See Ibid, S. 40 {af 
(ii-a) - (Dee) 2674 
—S. 147 — Reassessment — Obtain- 
ing of leave from liquidating Court under 
S. 446 of the Companies Act is not a 
condition precedent for initiating reassess- 
ment proceedings against a company 
under liquidation (Apr) 878A 


——Ss. 256, 52 — Reference — Guiding 
principles — Findings of fact — Infer- 
ence from facts — Finding as to inten= 
tion or object of avoidance or reduction 
of liability to canital gains by transfer 
of shares. —. Reference cannot be made. 

(Jul} 1524A 


.-——5. 261 — Grant of certificate with- 


out -giving reasons — Appeals brought 
on strength of such certificates are un- 
sustainable (Feb) 288A 
—S. 261 — Certificate of fitness for 
appeal must be supported by reasons 
(Mar) 491A 


Income-tax (Amendment) Act (41 of 
me S. 5 — See Income-tax Act (1961), 
. 40 (a) (i-a) (Dec) 2674 


Income-tax Officers Class I Grade M 
Service Recruitment Rules - 
See under Civil Services. 


Income-tax Rules (1922). R. 6. Para 3 =w 
See Income-tax Act (1922) S . 26-A 
(Jan) 62 


»—R, 33 — See Income-tax Act (1922), 
S..10 (Mar) 524 
——R, 54 — See Tamil a Aes 
mal : Income-tax Act (1955). 

: Reh) 375 


Indian Administrative Service 
tion of Seniority) Rules (1954) 
See under Civil Services. 


Industrial Disputes Act (14 of 1947), Sec- 
tion 2 (i) — “Industry” what constitutes 
— Tests — Federation of Indian Cham- 
ber of Commerce and Industry is an in- 
dustry (Apr) 763A 


e—S. 2 (k} += See also Ibid, S. 10 


(Feb) 319 
—-S. 2 (k) — Industrial dispute — Dis- 


‘pute of single employee left over — Its 


sas a rg cm 1975H 
——5S, 2 (s) — See Ibid, S. 
(Feb) 319 


-—S. 9-A and Fourth Schedule Item 8 
— Change in weekly days of rest from 
Sunday to some other day — Omission 
to give notice of change to workmen — 
Change is ineffective - (Sep) 1917A 
——S. 10 — See also 
{1).Constitution of India. Art. 


226 
Gein 330B . 
{2) Contract Labour (Regulation end 
Abolition) Act (1970), S. 106 
Sep) 1942C 


——S 10 — Tribunal — Jurisdiction of 
— Has to be determined on date of res 
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Industrial Disputes Act (contd. 
ference — Jurisdiction not lost by reason 
of subsequent events (Feb) 319 
——S. 10 — Reference under — Prin- 
ciple applicable to proceedings stated 

(May) 1031C 
——S. 10 — Scope of reference has to 
be gathered from the circumstances pre- 
ceding Government Order (Jun) 1352 
-——S. 10 — Contract labour — Aboli- 
tion of — If the work for which contract 
labour is employed is incidental to and 
closely connected with ihe main activity 
of the industry and is of a perennial and 
permanent nature. the abolition of con- 
tract labour would be justified 

(Sep) 1942A 
-——S. 10 — Power of Government to 
make fresh reference (Sep) 1975C 


S. 10 — Order of reference — Ob- 
jection as to validity — Maeaintainability 

(Sep) 1975D 
-—Ss. 10. 15. Sch III. Item 5 — Incen- 
tive Bonus — In absence of legislation 
or a scheme of incentive bonus Industrial 
Tribunals have no jurisdiction to lay 
down a scheme (Oct) 2148A 
——S. 10 (1) (i) (c) — See Ibid, S. 33-C 
(2) (Feb) 451B 
——S. 11 — See also Constitution of 
India, Art. 226 (Feb) 330B 


-——5S. 11 — Power of Industrial Tribu- 
nal under — Industrial dispute — With- 
drawal of incentive payment Scheme by 
employer — Award of tribunal invali- 
dating withdrawal oon basis of finding 
properly arrived at — No interference 

(Nov) 2292 
Ő, 15 — See also Ikid. S. 10 

(Oct) 2148A 
——S. 15 — All India Industria] Tribu- 
nal (Bank Disputes) Award (Sastry 
Award) Chapter XXV., S. 3 — Para 521, 





Cl. 10 — Order of termination of ser 
vices of workman based on report of 
domestic inquiry — Natural justice — 
Violation of (Jan) 136A 


——S. 15 — Al India Industria] Tribu- 
nal (Bank Disputes) Award. Chap XXV. 
S. 3 — Para 521, Cl. 1C (c) — Order of 
discharge of workman besed solely on re- 
port of domestic inquiry — Inquiry 
found vitiated — Termination order can- 
not ‘oe justified by management relying 
on last part of CL 10 (c) of para 521 
(Jan) 136B 


-——S. 15 — All India Industrial Tribunal 
(Bank Disputes) Award, Chap. XXV. S. 3 
— Para 521. CL 10 (2) — Right of 
management to adduce independent 
evidence before Industrial Tribunal to 
justify its order of punishment — When 
available (Jan) 136C 
— 5S. 15 — Industrial Tribunal — 
Powesg to admit additional evidence 

(Oct) 2128B 
-—S. 15 — Powers of Tribunals 

(Nov) 2326C 


Industrial Disputes Act (contd.) 
——S. 17 — See Payment of Bonus Act 
(1965). 5. 22 (Sep) 1933 
——S. 18 — Settlements — Binding 
nature of (Nov) 2326B 
——S. 18 (3) — Binding nature of award 
(Jul) 1626B 
—S. 18 (3) — Settlement dated 5-10- 
196i which principally related to the 
bonus for 1959-60 not being in the course 
of conciliation proceedings was not bind- 

ing on the workers under S. 18 
(Sep) 1895 
-——S. 19 (2) — Notice of termination of 
settlement — Settlement for a fixed 
term — Continues to be binding for a 
period of two months from the date of 

written notice of termination 

(Feb) 343A 
5. 19 (2) — Notice — Waiver — 
€re cannot be any waiver by conduct 
Or implication of the requirement of a 
written notice which must be an express 
representation in the form of writing 
terminating the settlement (Feb) 343B 
Ss. 22 and 24 — Coal declared as 
public utility service — Notice under 
Section 22 necessary for lockout — Lock- 
out without notice is illegal under S. 24 
(Sep) 1917D 
——Ss. 23, 24 — Effect of breach of Stand- 
ing Order (Jun) 1216A 

-———S. 23 (b) — See Ibid. 36-A 
(Jun) 1216C 
S. 23 (c) — Strike by workmen 














when hit by S. 23 (o) (Jun) 1216B 
S. 24 — See 
(1) Ibid. S. 22 (Sep) 1917D 


(2) Ibid, S. 23 (Jun) 1216A 
-—S. 25-C — See also Ibid, S. 33C (2) 
(Feb) 451B 
-———S. 25-C — Lay-off compensation — 
It is governed by provisions of chapter 
V-A and not by standing orders by vir- 
tue of S. 25-J (Feb) 451D 
——S. 25-J — See Ibid S, 25-c 
(Feb) 451D 
Ss. 33. 33-A — Purpose and scope 
of S. 33 (1), (2) — Form of order is not 
decisive — Termination of service under 
Reg. 48, Air India Employees’ Service 
Regulations because of loss of confid- 
ence in employee resulting from suspi- 
cion about his suitabilitv for the job — 
Termination not mala fide and not sub- 
ject to review by industrial adiudica- 
tion (Jun) 1343 
S. 33 (1) (b) — Refusal to grant 
permission to management to dismiss 
workman on basis of evidence recorded 
by the domestic tribunal whether justi- 
fied (Mys) 1031A 
——5S. 33 (1) (b) — Application under 
— Principles applicable to proceedings 
stated — Permission to adduce additional 
evidence if belated (May) 1031B 
5. 33 (2) (b). Proviso — See Con- 
stitution of India. Art. 227 
(Jan) 171 
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InduStrial Disputes Act (contd.) 
——S. 33-A — See Ibid, S, 33 
(Jmn) 1343 
——S, 33-C (2) — Application for lay- 
off compensation — Labour Court has 
jurisdiction to entertain — Mere plea 
denying workmen’s claim to computa- 
tion of benefit in terms of morey does 
not oust jurisdiction of labour Court 
(Feb) 4518 
e—S. 33-C (2) — Section can be in- 
yoked by a dismissed workman in res- 
pect of benefits and salary due to him 
for period prior to date of his Jismissal 
(Jul) 1579 
—-—Ss, 36-A, 23 (b) — Prohibition under 
S. 23 (b) if attracted to proceeding under 
S, 36-A- (Jun) 1216C 
——Sch. 2. Item 2 — See Industrial Em- 
ployment (Standing Orders) Ac: (1946), 
Sch Item 11 (Jul) 16264A 
s—Sch. 2. Item 3 — Terminetion of 
services of workmen on illegel strike 
without domestic enquiry — Refusal of 
workmen to ‘join duty constitu7ed mis- 
conduct — Tribunal not justfied in 
directing their reinstatement and pay- 
ment of wages (Feb) 277 
e——Sch. II Item 3 — Dismissal — Ques- 
fion whether punishment of dismissal is 
disproportionate to the misconduct com~ 
plained of as to amount to victimisa~ 
tion when can be gone into by Labour 
Court : (A>r) 763B 
——Sch_ I. Item 3 — Dismissal — Inter- 
ference by Labour Court — Grcunds for 
(Apr) 763C 
e~—Sch. N, Item 3 = Dismissal — 
Where the domestic tribunal acted on 
mo evidence in passing an order of dis- 
missal. the Labour Court can justifiably 
allow evidence to be led and on that 
evidence come to the conclusion that the 
permination of service was wrong . 
(Apr) 763D 
e—Sch, IL Item 3 — Reinstatement of 
workman — Principle (Sed) 1975F 
«—Sch, II, Item 6 — Domestic enquiry 
»— Findings of enquiry officer — Inter- 


ference by Labour Court (Oct) 2182 
——Sch DIL Item 1 — Weges — 


Graduated wage scale — Fitment — Sub- 
sequent revision of wage scale — Effect 

(Feb) 343C 
e—Sch NI. Item 1 — Wages — Fair 
wage — Fixation — Relevant factors to 
be considered - (Feb) 343D 
—Sch III, Item I — Fixation of fair 


wages — Tribunal ‘ought to consider 
paying capacity of the Industries 
(Oct) 2126 


-———Sch. NI. Item I — Wages — Shastri 
“Award Para. 292 (2) and (4) (b) — Inter- 
pretations of — Direction in Cl. (2) does 
mot disentitle employee to an increment 
for every completed three years of sær- 
wice as contemplated in Cl (4) (b) 

(Oct) 2189A 


Industrial Disputes Act (contd.) 
——Sch. Il. Item 1 — Wages — Shastri 
Award, Para. 292 (5) (a) and (4) (b) — 
Applicability of Cl. (5) (a) — In com- 
puting length of service for purposes of 
Cl. (4) (b) of an employee who got pro- 
motion -from one grade to another 
actual service and not any notional ser- 
vice is to be taken into account 

(Oct) 2189B 
——Sch. III, Items 1 and 2 — Wage struc- 
ture — Computation of gross profits — 
Allowable deductions (Noy) 2332A 
——Sch. II, Items 1 & 2 — Wage scales 
and dearness allowance — Fixation of 
— Industry-cum-region basis — Com- 
parable units (Nov) 2332B 
——Sch III. Item 2 = See also Ibid. 
Sch. ITI. Item 1 (Nov) 2332A, B 
—Sch. IMI, Item 2— Jurisdiction of Tri- 
bumals — Demand for provision of free 
transport and till such facility is pro- 
vided payment of fixed transport allow- 
ance — Construction. (Jun) 1234A 
—Sch. II. Item 2 — Transport allow- 


ance — Jurisdiction of Tribunal to award 


(Jun) 1234B 
=——Sch TI, Item 2 — Other allowances 
=— Vacation allowance — Factors to be 


considered by Industrial Tribunal — 
Mere financial capacity of the particular 
concern to pay should not be the sole 
eritericn. (Sep) 1967 
—Sch, IT, Item g <= Dearness allow= 
ance — Assessment of financial capacity 
of employer to pay higher rate — What 
is meterial is extent of gross profits 
made by them (Nov) 2273A 
— Sch, IN, Item 2 — Dearness allow- 
ance — Percentage of neutralisation — 
Granting 99 per cent neutralisation by 
Industrial Court on account of steep rise 
in the cost of living on the basis of the 
trend in the region was held proper 
(Nov) 2273B 
———Sch, II. Item 2 ~ Dearness allow- 
ance — Fixation (Nov) 2332C 
—Sch Il. Item 4 — Holidays — Cus- 
toms. practice and uniformity in the in- 
dustry without prejudicially affecting 
efficiency and incr production, are 
some of the relevant factors which have 
to be taken into account in determining 
the number of paid festival holidays per 
year (Sep) 1903D 
—Sch. TTI Item 5 — See also 
(1) Ibid, S. 10 (Oct) 2148A 
(2) Payment of Bonus Act (1965), S. 6 
(Jan) 70B. C, D 
ex Sch II. Item 5 — Festival Bonus 
— Richt to (Jan) 70A 
—Sch. Ill, Item 5 — Bonus — Ascer- 
tainment of available surplus — Princi- 
ples stated (Feb) 330A 
— Sch. IIT, Item 5 — Bonus — Ascer- 
fainment of the available -surplus — 
Electricity undertaking — Prior charges 
— Claim for depreciation on account of 
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Industrial Disputes Act (contd.) 
double shift — If can be allowed 


(Feb) 330C 
——Sch III. Item 5 — Bonus — Ascer- 
fainment of available surplus — Prior 
charges — Amount of income-tax pay- 
able for the bonus year — Calculation of 

(Feb) 330D 
s—Sch. III, Item 5 — Bonus — Ascer- 
fainment of available surplus — Prior 
charges — Claim for return on working 
capital — Basis of assets of reserve for 


calculating working capital should be as 
they stood at the- beginring of the bonus 
year and not as they stood at the end of 


the year (Feb) 330E 
=—Sch M, Item 5 — Bonus — Ascer- 
fainment of available surplus — Prior 


charges — Claim for rehabilitation 


(Feb) 330F 


——Sch. IL, Item 5 — Bonus — Ascer- 
tainment of available surplus — Prior 
charges — Electricity undertaking — 
Contingency reserve and Development 
' reserve created under the Electricity 
realty Act (1948) — These reserves 
thoygh created with special purpose and 
are not prior charges are to be taken 
into consideration (Feb) 330G 
-— Sch. IH. Item 5 — Gratuity — Intro- 
duction of gratuity scheme — In con- 
sidering the financial soundness of an 
undertaking the profits that must be 
taken into account are those computed 
prior to the deduction of depreciation 
and other reserves — Over-all picture 
of the soundness of the Undertaking and 
its future prospects must be taken into 
account (Feb) 343H 
e—Sch. Ill, Item 5 — Gratuity — Gra- 
fuity can be fixed on the basis of consoli- 
dated wages (Feb) 343I 
s—— Third Schedule, Item 5 — Bonus — 
Calculation — Extraneous income 
(Sep) 1954A 
=— Third Schedule, Item 5 — Bonus — 
Calculation — Rehabilitation charges . 
(Sep) 1954B 
wee-—Third Schedule. Item 5 — Bonus — 
Calculation of rehabilitation grant 
(Sep) 1954D 
e—Third Schedule. Item 5 — Bonus — 
Rehabilitation charges — Trading investe 
ments made prior to 196) when the Com- 
pany was investment Company — Held 
these investments were not connected 
with the activities of the Company — 
Hence the Tribunal was not justified in 
fncluding this amount in the amounts 
available for rehabilitation purposes 
(Sep) 19548 
m=—Third Schedule, Item 5 — Bonus — 
Rehabilitation charges — Multiplier and 
divisor — Assessment (Sep) 1954F 
«——Third Schedule, Item 5 — Bonus — 
Rehabilitation charges — Multiplier and 


‘divisor — Ascertainment (Sep) 1954G 
-—Schedule IIL Item 5 — Incentive 


Bonus — Cement Control Order allowe 


Industrial Disputes Act (contd.) 
ing extra amount being charged in res- 
pect of additional quantity produced over 
the figure of production up to 1962 — 
Workmen are not entitled ipso facto to 
share in excess amount as a result of 
higher production by way of incentive 
bonus (Oct} 2148B 
m——sch 3, Item 5 «= Profit Bonus — 
Claim for bonus is not justified withouf 
establishing that the employer has made 
profits which can be called its own 
(Oct) 2201 
Industrial Employment (Standing Orders) 
Act (20 of 1946), Pre. and S. 4 — Scheme 
and object of Act — Certified standing 
orders — There can be no different 
conditions of service for different em- 
ployees depending upor the point of 
time, when they came to be employed 
(Jun) 1201A 
—=—S. 2-A and Sch. Item 10-A (as am- 
ended by Bom. Act 21 of 1958) — Bom- 
bay Industrial Employment (Standing 
Orders) Rules, 1959 — Age for retire- 
ment or superannuation — Modification 
of Standing Orders — Matters to be 
considered. (Jun) 1210 
3 — Scope of Standing Orders 
framed under the Act (Nov) 23264 
e——S, 4 — See also Ibid. Pre 
7 un} 1201A 


=——S, 4 — Certification of standing 
orders — Power of certifying officer to 
certify standing order relating to matters 
not covered by items in schedule or 
Model standing orders — U. P. Elec- 
tric Supply Company Cl. 32 of the 
certified standing orders relating to age 
of superannuation == Validit 

(Jun} 1201B 
=——Sch. Item II = Age of retirement 
— Applicability to all employees in- 
cluding those who entered service when 
there was mo age of retirement 


(Jul) 1626A 
=<——Sch. I Item 8 — See Ibid. S. 4 

(Jun)1201B 
==Sch L Item 9 — See Ibid, S. 4 

(Jun) 1201B 
oe J. Item 10-A — See Ibid. S. 2-A 

(Jun) 1210 
——Sch. Pa Item 11-C (0. P.) — See 
Ibid. 5. (Jun) 1201B 


Industrial Employment (Standing Orders) 
Central Rules (1946), Sch. I. Para. 16 of 
Model Standing Orders — See Industrial 
ap moeni (Standing Orders) Act 
(1946). S. (Jun) 1201B 
Industries eeladuient and Regulation) 
Act (65 of 1951), S. 18-G — Fair price 
of motor cars — Fixation of — Relevant 
factors (Aug) 1690 
International Law — Erstwhile Rulers of 
Indian States — Privileges — Nature of 
— Not same as those of the Heads of 
States recognised as .Members of the 
family of nations in Internationa] Law 

(Jan) 202B 
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International Law (c°ntd.) 

Head of a foreign State — Privileges 
— Head of a State enjovs privileges as 
the representative of the State and not 





as an individual representing his own 
Tights (Jan) 202A 
Interpretation of Statutes — See also 


Constitution of India, Art. 166 
(Jun) 1242B 
«——Construction of undefined word 
(Jan) 168B 
»~—Definition Clause (May) 999 
»——Doctrine of implied powers 
(Dez) 2563D 
——Duty of Court (Jl) 1548B 
———Ejusdem generis rule — Scope and 


extent of (Sep) 1863B 
—Law levying down mode for perfor- 
mance of duty — Performance of duty 


in any other mode (Dez) 2563E 
—- Legislative practice to incorporate 
by reference provisions of some other 
Act (Mar) 648C 


——Penal Acts — Preventive Detention ` 


— Nature of (Oct) 2215C 
Proceedings of Legislature — How 
far an aid to interpretation 
(No7) 2405E 
—Recourse to preanibic when can be 
taken (Auz) 1721A 
—Reference to other Acts — See In- 
dustrial Disputes Act (1947), S. 9-A 
(Sed) 1917A 
——Rules of construction — Where two 
“eo-Insiructions of a provision are possible 
the one which sustains its validity must 
be preferred (Mar) 614B 
—-Statutory provision capable of two 
constructions one consistent with con- 
stitutionality and the other -offending the 
constitution — Court will lean in fav- 
our of former 
Taxing statute — _ Equitable consi- 
derations are not relevant in interpreting 
its provisions (Feb) 397C 
——-Word ‘includes’ — Meaning — See 
Income-tax Act (1922). S. 10 (2) (vib) (s) 
(Jan) 168A 
Jammu and Kashmir (Extension f Laws) 
Act (62 of 1956), S. 1 (2) — Extension of 
Delhi Special Police Establishment Act 
1946 to Jammu and Kashmir — Validity 
(May) 1193A 
Jammu and Kashmir Government Ser- 
vart? Prevention of Corruption (Com- 
mission) Act (11 of 1962) — Act does not 
apply to members of All India Services 
(Aug) 1738 
3. and K. Municipal Act (8 of 2608 Smt.) 
See under Municipalities. 
Jammu and Kashmir Preventive Deten- 
tion Act (13 of 1964) 
See under Publie Safety. 
Kannan Devan Hills ption of 
Lands) Act (Kerala Act 5 of 1971). Ss. 4, 
5 — Constitutional validity — Subject- 
matter of provisjons of 5s. 4 and 5 is 
covered by Entry 18 oe List II and En-« 
try 42 of List DI — State Legislature 








(Mey) 971B . 


Kannan Devan Hills (Resumption of 
Lands) Act (contd.) 

cannot be denied the power to legislate 
on ground that legislation will affect 
subject-matter of Entry 52 of List I 

l (Nov) 23014 
—S. 5 — See Ibid, S. 4° (Nov) 2301A 
S. 9 — Constitutional validity — 
Three purposes mentioned in section are 
covered by the expression ‘agrarian 
reform’ and hence the Act.is protected 
from challenge by Art. 31-A of the Con- 
stitution (Nov) 2301C 


Kerala Agricultural Imcome-tax Act 
(22 of 1950), S. 9 (1) — Hindu Undivided 
family —- Computation of total agricul- 
tural income — Agricultural land of 
family allotted amongst various members 
of family under a revocable karar in 
discharge of obligation of assessee Kar- 
navan to maintain junior members — 
Income therefrom should be deemed to 
be agricultural income of family. 

(Feb) 404 
—S. 29 (as amended by Act 22 of 1964) 
— Applicability . (Feb) 294 


Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


Land Acquisition Act (1 of 1894), S. § —= 
Acquisition of land for a Co-operative 
Housing Society — Is for publie purpose 
— Mention of the mame of the Society 
in the two notifications was a clear in- 
dication that the acquisition was being 
made for a Company and was for pub- 





lic purpose (Nov) 2290A 
——S. 9 (1) — See also Ibid. S. 17 (1) 
(Jun) 1363A 





S. 9 (3) — Notice to the interested 
persons — Claimant purchasing property 
subsequent to notification under S. 4 — 
Purchaser not getting his name mutated 
— Notice under sub-section (1) affixed 
at a prominent place in the locality — 
sufficient notice to the claimant 
(Nov) 2477A 
—S. 11 — See Pgs ace — M. P. 
Municipalities Act (1922). S. 57 
(Sep) 2017 
——5s. 17 (1) and 9 {1) — Vesting of 
land in- Government (Jun) 1363A 
—S. 17 (1) — Expression “whenever 
the appropriate Government so directs” 
— Refers to possession and not to 
urgency (Jun) 1363B 
——S. 18 — Government Lands — Grant 
on condition to Surrender without com-= 
pensation — In spite of. the condition, 
lands notified under Section 4 for ac= 
quisition and compensation payable to 
grantee determined — Respondente 
Grantee was entitled to compensation 
(Oct) 2224 
——S. 23 — Compensation — Principles 
for determination of (Jun} 1417 
23 — Determination of compen- 
gation — Comipenpanon not paid for 
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Land Acquisition Act (conid.) 

improvements by claimant — Plea must 
be raised before appropriate authorities 
— Cannot be raised before Supreme 
Court (Nov) 2477B 


Limitation Act (9 of 1998), Art. 102 — 
Suit_ for. recovery of arrears of pension 
— Governed by Article 102 — Plaintiff is 
entitled to claim arrears for three years 
De D the suit (Dec) 2638 
— . 120 — A cross claim for ac- 
counts — Art. 120 fs applicable 
(May) 1048A: 


Limitation Act (36 of 1963), S. 2 th) — 
“Good faith” — Proceedings contrary to 
a clearly expressed provision of law can- 
not be regarded as prozeeding in good 


faith (Apr) 730B 
—S. 5 — “Sufficient cause” — Expres- 


sion cannot be construed liberally mere~ | 


ly because the party in default is Gov- 
ernment (Apr) 749A 
——S. 5 — Expression “sufficient cause” 
— Liberal construction — When justifi- 


able. _.. (APN 749B 
——S. 5 — Wrong advice by counsel 
regarding remedy to be adopted may 


constitute a “sufficient cause” 
(Apr) 749C 


-——S, 5 — ‘Sufficient cause’ — Bona fide 
mistake of Counsel in computation of 
limitation. for appeal against compensa- 
tion awarded under Sec. 18, d Acquisi- 
tion Act — Condonation of delay 

(Sep) 1973 
—S. 14 — Exclusion of time spent in 
prosecuting previous preceeding — Ap- 
plicability (Apr) 730A 
——S. 15 (5) and Art. 2 — Suit against 
foreign company for recovery of money 
paid by plaintiff for discharging income- 
tax liability of defendant — Limitation 
of three years under Art. -23 applies — 
Section 15 (5) if can be invoked to save 
the bar of limitation (Jun) 1311F 


M. B. Abolition of Jagirs Act, Smt. 2009 
(28 of 1951) 
See under Tenancy Laws. 

Madh. Bha. Municipal Corporation Act (23 
of 1956) 
Seeeunder Municipalities. 


Madh. Bha. Sales Tax Act (30 of 1950) 
See under Sales Tax. 


Madh. Pra. nesal Clauses Act, 1957 


(3 of 1958), — See Municipalities 
M. P. Municipal Corporation Act 
(1956), Section 433 (Apr) 892B 


Madhya Pra. General Sales Tax Act (2 of 
1959) 
See under Sales Tax. 


Madh. °Pra. Industrial Relations Act (27 of 


1960), Ss. 66-67 — Revision — Powers of 
Industrial Court (Jun) 1431B 


Madh. Pra. Industrial Relations Act (contd.) 
—S. 67 — See Ibid, Section 66 
(Jun) 1431B 


Madh. Pra. Minimum Wages Rules (1951), 
R. 25 (1) (b), Explanation — Words “double 
the ordinary rate of wages” in Sec. 25 (1) (b) 
— Meaning — Do not mean double the 
tate of minimum wages fixed under the Act 

(Aug) 1721B 


Madh. Pra. Municipalities Act (2. of 1922} 
See under Municipalities. 


Madh. Pra. Public Security (Amendment) 
Act 16 of 1970) 
See under Public Safety. 


Madhya Pradesh Tendu Paita (Vyapar Vini- 
yaman) Adhiniyam (29 of 1964), S. 5 2) — 
The Act does not impose any express em- 
bargo on import of tendu leaves from out- 
side the State or restrict their movement 
once they are brought within the State 
(May) 971A 
Maharashtra’ Co-operative Societies Act (24 . 
of 1961) 
See under Co-operative Societies. 


Mahommedan Law — Pre-emption — Talib- 
i-Mowasibat can be made only after a sale 
deed is copied out in the Books of a snb- 
registrar (Oct) 2162A 


one .of Internal Seconity Act (26 of 
See under Public Safety. 


Master and Servant — Expiry of probation 
— Confirmation whether follows automati- 
cally . (Apr} 873A 


Maxims — Falsus in uno falsus in omni» 
bus — See Evidence — Appreciation of 
(Sep) 2020 


Mineral oor Rules (1949) (Since rer 
pealed), R. 27 — Application for mining 
lease — Supply of necessary details in ap- 
plication under R. 27 is. directory 
(Jun) 1324A 
—R. 27 — Application for mining lease — 
Applicant dying during pendency of appeal 
— His legal representative has no right to 
continue appeal (Jun) 1324B 
——R. 32 — See Ibid, Rule 27 
(Jun) 1324 A 
Mineral Concession Rules (1960), R. 9 — 
See Mineral Concession Rules (1949), (Since 
Repealed), Rule 27 (Jun) 1324B 


Mines and Minerals (Regulation and Deves 
lopment) Act (53 of 1948), S. 30-A (as amend- 
ed by Act. 1958) — Notification under ap- 
plying Sec. 9 (1) subject to modification that 
lessees under pre 1949 leases were to pay 
royalty at the rate provided under theip 
leases or at 2% whichever was higher — 
Construction of (Mar) 614A- 


Minimum Wages. Act (11 of 1948), S. 2 (g) 
— Scheduled employment — Sch. I part I 
Item 8 — Employment in stone breaking on 
stone crushing — ‘Shahabad stone’ is ‘stone’ 
but activity of quarrying in Shahabad stone 
does not come within item 8 (May) 1177 
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Minimum Wages Act (contd.) 
——S. 3 — See M. P. Minimum Wages 
Rules (1951), Rule 25 (1) (b) (Arg) 1721B 
S. 3 (2-A) — Fixation of xninimum 
wages of employees (Mar) 605A 
3 (2-A) — Consideration in fixing 
minimum rates of wages (Mar) 605B 
—S. 4 — See M. P. Minimum Waz2es Rules 
(1951), Rule 25 (1) (b) (Arg) 1721B 
——S. 5 — See also M. P. Minimum Wages 
Rules (1951), Rule 25 (1) (b) (Arg) 1721B 
‘“——§S. 5 — Fixation of minimum wages by 
notification im respect of unskilled labour 
only — Subsequent notification fixmg revis- 
ed rates of minimum wages — Words “un- 
skilled labour” not mentioned in it — Held 








` the second notification had to be read in the 


background of earlier notification — Hence 
it must also be confined to “unskilled labour” 

(Aug) 1721C 
—S. 14 — See M. P. Minimum Wages 
Rules (1951), Rule 25 (1) (b) (Avg) 1721B 
— Sch. {, Part I, Item 8 — See ‘bid, Sec- 
. tion 2 (9) (May) 1177 


Motor Vehicles Act (4 of 1939), S. 2 (18) — 
See Andh. Pra. Motor Vehicles Taxation 
Act (1963) Section 3 (Jan) 229A 
—S. 43A (as inserted by T. N. Act 20 of 
1948) — Section confers power on State 
Government to issue orders and directions 
to State Transport Authority only in relation 
to administrative functions (Oct) 2266A 
——S. 47 (3) — Where the R. T. A. fixes 
the limit of the number of trips under Sec- 
tion 47 (3) on a new route and grants per- 
mit to A, the Appellate Committee in ap- 
peal by aggrieved person B must confine it- 

self to the limit fixed under Sec. 47 (3) 
(Oct) 2110A 
S. 47 (3) — S. 47 (3) refers to num- 
ber of stage carriages and not to number of 
permits and the R. T. A. may: give a single 
permit for more than one carriag= or ene 
permit for each carriage (Oct) 2110B 
S. 63A (2) (c) — Power of Inter-State 
Transport Commission to issue directions — 
Nature of — Directions laying down order 
of preference in grant of permits —- Not 
within power of Commission © (Dect) 2250 
64 — Powers of Appellate Tribunal 

in dealing with applications for permits 
. (Cct) 2266B 
S. 68-C — Scheme for State Transport 
Undertaking — Exception as regards “ex- 

isting permit holders” — Interpretation 
(Aug) 1674B 
S. 68-F — Scheme -for State Transport 
Undertaking — Exception as regarés existing 

permit holders on inter-State routes 

(Arg) 1674A 


MUNICIPALITIES 








PP 








—Bengal Municipal Act (15 cf 1932), 


S. 51 — See Prevention of Food Adultera- 
tion Act (1954), Sec. 20 (Sep) 2044A 


-Bombay Provincial Municipal Co-porations 
Act (59 of 1949), Pre. — Corstitutional 
validity of the Act — Act not violative 


Municipalities — Bombay Provincial Munf- 
cipal Corporati°ns Act (contd.) 
of S. 299 of the Government of India Act, 
1935 or Article 31 of the Constitution — It 
provides for the payment of compensation 
for the property acquired (Aug) 1730A 
— S. 212 — See also Ibid, Pre. 
(Aug) 1730A 
—S. 212 — Constitutional validity of — 
S. 212 does not violate S. 299 Government 
of India Act or Article 31 of the Constitu- 
tion on ground that the Act does not specify 
the principles on which and the manner in 
which compensation is to be determined 


(Aug) 1730B 
——S. 216 — See 
(1) Ibid — Pre. (Aug) 1730A 
(2) Ibid, Sec. 212 - (Aug) 1730B 
~——S. 389 — See Ibid, Pre. (Aug) 1730A 
—S. 390 —- See Ibid, Sec. 212 
(Aug) 1730B 


'—Delhi Municipal’ Corporation Act (66 of 


1957), S. 92 (1) (b) — See Ibid, S. 95 (1) 
(Nov) 2452 
——Ss. 95 (1) and Proviso to sub-sec. (2), 
92 (1) (b) — Dismissal of employee of Delhi 
Road Transport Authority absorbed in Delhi 
Corporation — Validity (Nov) 2452 


—Hyderabad Municipal Corporations Act 
(36 of 1959), S. 447 — Notice of suit against 
Municipality — Necessity (Dec) 2510A 
—Jj. & K. Municipal Act (8 of 2008 Smt.) 
Section 238 — Notice under Sec. 129 in 
January — Only. 24 hours given for dis- 
mantling structure stated to be in dilapidat- 
ed condition in which owners were carrying 
on their business — Notice held did not 
comply with the provision of Sec. 238 


(Dec) 2538B 
—-S. 239 (1) — Notice under S. 129 — 
Authentication of service — Service by 
affixation (Dec) 2538A 


—Madh. Bha. Municipal Corporation Act 
(23 of 1956), Sec. 432 — Procedure prescrib- 
ed under whether applies to a case where 
what is sought to be modified is not a bye- 
law (Apr) 892A 
—Sec. 433 — Amendment of rule — 
Amendment effected without following pro- 
cedure prescribed in Sec. 24, M. P. General 


Clauses Act — Effect (Apr) 892B 


—Madh. Pra. Municipalities Act (2 of €922), 
S. 57 Land Acquisition Act (1894), S. 11 
— Lease by Administrator of superseded 
municipality — Void — Apportionment of 
compensation on acquisition (Sep) 2017 
—Punjab Municipal Act (3 of 1911), S. 5 (4) 
— See also Constitution of India, Article 14 





(Jan) 121B 
—S. 5 (4) — Applicability of rules etc. to 
the newly included area — Procedure pres- 


cribed in Sec. 62 need not be followed be- 
fore the order sanctioning proposal of muni- 
cipality for levy of octroi duty is made ap- 
plicable to the newly included area 

, (Jan) 121A 


SUBJECT INDEX, A. L R. 1972 SUPREME COURT 45 


Monicipalities — Punjab Municipal Act 
(contd.) 
——S. 5 (4) — Applicability of notificction 
— Taxing provisions always received a strict 
interpretation — The notification of the 
imposition of tax will not be made apolic- 
able to included area under the section 
(Jan) RIC 
——S. 16 (1) (e) — Member of committee 
bringing in outside elements in order to 
create confusion and chaos at the mecting 
— The member can be considered to have 
“flagrantly abused his position as a member 
of the commitee”. (Jul). 1571A 
-——S. 16 (1) (e) — Order removing a per- 
son from membership of. committee passed 
by State Government — Duty of State Gov- 
ernment to give reasons and: to consider ex- 
planation given by the member 
(Jul) 1£71B 


——S. 62 — See Ibid, Sec. 5 (4) ; 
l (Jan) LIA 


——S. 62 (10) — Notification of imposition 
of tax — Absence of — Municipality is not 
competent to impose levy or collect tax 
merely by the order of sarction for imposi- 
tion of tax under Sec. 62 (6) to (9) 

i _ (Jan) 121D 
—U. P. Municipal Account Code, R. 158 — 
See Municipalities — U. P. Nagar Mahzpa- 
lika Adhiniyam (1959), Sec. 466 

(Jul) =621 


—-U. P. Nagar Mahapalika Adhintyam (< of 
1959), S. 466 — Octroi duty — Evasior — 
Where a dealer enters in agreement wita a 
Municipal Corporation to cbtain the borded 
warehouse facilities for payment of octroi 
duty but does not take ary steps to carry 
out the essential terms of .the agreement, the 
circumstances clearly indicate his intenzion 
of evading the payment of the octroi duty. 
Hence he is liable to be convicted urder 


Secs. 466, 467 read with Rule 159 of the © 


Municipal Account Code 
——S. 467 — See Ibid, S. 466 


(Jul) 3621 
(Jul) 621 


Malti Unit Co-operative Societies Act ( of 
1942) l 
See under Co-operative Societies. 


Mysore Civil Services Rules 
See under Civil Services. ` 


Mysore Education Department Services 
(Teghnical Education Department) (Special 
Recruitment) Rules (1967) 

See under Civil Services. 


‘Mysore Income Tax Act (5 of 1923), S. 25 
(3) — Discontinuance of business 


(Jan) 175B 


Mysore Sales Tax Act (25 of 1957) 
. See under Sales Tax. 


Mysore State Civil Services (General Recmit- 
ment) Rules (1957) 
See under Civil Services. 


o 
Natural Justice — See also 
(1) Electricity (Supply) Act (1948), Sec- 
tion 10 (1) (e) (iv) (Oct) 2053A 


Natural Justice (contd.) 
(2) Industrial Disputes Act (1947), S. 15 

(Jan) 136A 
Departmental enquiry — Admission of 
facts constituting guilt — Enquiry not in 
violation of principles of natural justice 
(Jan) 32 
Proceedings under Sec. 167 (8) of Sea 
Customs Act — Principles of natural justice 
do not require that the persons who have 
given information should be examined in the 
presence of the person concerned or should 
be allowed to be cross-examined 

. (Oct) 2136A 


Oil Seeds (Forward Contracts Prohibition) 
Order (1943) — See Defence of India Rules, 
Rule 81 - (Mar) 696A 


Orissa Hindu Religious Endowments Act (2 
of 1952), S. 3 — See Constitution of India, 
Article 227 (Nov) 2466C 
Orissa Land Reforms Act (16 of 1960) 

See under Tenancy Laws. 


Orissa Preventive Detention Act (4 of 1970) 
See under Public Safety. 

Orissa Sales Tax Act (14 of 1947) 
See under Sales Tax. i 


PANCHAYATS 


—U. P. Kshettra Samitis and Zila Parishads 
Adhiniyam (33 of 1961), S. 121 (a) — Carry- 
ing on business — Manufacturing concern 
situated in one district continuously acquiring 
raw material from another district where it 
is not put to any process cannot be said 
to be carrying on business in that another 
(Jan) 151 








district. 





Payment of Bonus Act (21 of 1965), S. 3 — 
See Ibid, Sec. 6 (c) (Feb) 299 
——S. 4 — See also Industrial Disputes Act 
(14 of 1947), Sch IM, Item 5 

(Feb) 330A, C, D, E, F, G 
—Ss. 4, 5, 6, 7 — Computation of allo- 
cable surplus for payment of bonus — Tax 
liability — Deduction of (Oct) 2195A 


——S. 5 — See also 
(1) Ibid, S. 4 
(2) Ibid, S. 6 (Jan) 70B 
(3) Industrial Disputes Act (14 of 1947), 
Sch. II, Item 5 | 
(Feb) 330A, C, D, E, F, G 
——S. 5 — Computation of available sur- 
plus — Interest accruing to Company out of 
statutory investments included in net profits 
for calculating remuneration of Managing 
Agents — Same can be treated as available 
surplus . Jan) 70C 
——S. 5 — Computation of available sur- 
plus — Electricity undertaking — Rebate to 
consumers though not actually paid cannot 
be treated as. available surplus (Jan) 70D 
S. 5 — Allocable surplus — Computa- 
tion — Relevant factors (Feb) 471B 
—S. 5 — Allocable surplus — Determina- 
tion — Amount shown eas doubtful debts 
(and not as bad debts) is to be added back 
to gross profits (Feb) 471E 


(Oct) 2195A 
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Payment of Bonus Act (contd.) 
—_S. 


penditures — Adding back to grcss profits 


— Illustrations (Feb) 471F 
—S. 6 — See also 
(1) Ibid, Section 4 (Ort) 2195A 
(2) Ibid, Section 5 (Jan) 70D. 


——S. 6 — Computation of available sur- 
plus — Sums deductible from gross profits 
— Discrepancy in different statemeats of ac- 
counts — Employer unable to explain differ- 
ence — Difference should be grossed up with 
gross profits (Jan) 70B 
——S. 6 — Sums deductible from 2ross pro- 
fits — Computation of working capital — 
Electricity undertaking — Full Bench For- 
mula applicable — Depreciation is to be 


calculated according to rules framed under: 


the Income-tax Act and not according to 


Schedule VI of the Electricity (Suply) Act, 
(1948) (Jan) 70E 
—S. 6 — Bonus — Calculation — Depre- 
ciation allowance — Deduction from gross 
profits -(Feb) 343F 


——S. 6 — Amount provided for doubtful 
debts are not deductible from grozs profits 

-a (Oct) 2195C 
—S. 6 — Sums deductible from zross pro- 
fits — Sums paid by employer urmder bona 
fide Voluntary Retirement Scheme, for extra 
shift Allowance and for repairs and rene- 


wals, are deductible as capital expenditure. 


and cannot be added back to gross profits of 
the employer for the ee of >omputing 
the allowable surplus for fixing bonus 

. (Oct) 21958 
——Ss. 6 (c), 3, 7 — Establishment coming 
within Proviso to Sec. 3 — Computation of 
gross profits etc., and direct tax under Sec- 
tion 6 (3) — F. B. Formula inapp_icable for 
computation of bonus (Feb) 299 
——S. 6 (c) — Direct taxes — Ccmputation 
of — Payable bonus is not to be subtracted 
from gross profits (Feb) 471A 


——S. 6 (d) read with item 1 (iif) — Bonus 
— Calculation — Tribunal ought to allow 
6% of the Company’s reserves shcwn in its 
balance-sheet as at the commencement of 
the accounting year including aay profits 
catried forward from the previous account- 
ing year (Feb) 343G 


—S. 6 (d) — Prior charges — Reserves — 


Compuiation of (Feb) 471C 
——S. 7 — See 
(1) Ibid; Section 4 (Ost) 2195A 
(2) Ibid, Section 6 (c) (Feb) 299 


—S. 10 — See Industrial Disputes Act (14 
of 1947), Sch. DI, Item 5 (Jan) 70A 
—-S. 11 — See also Industrial Disputes 
Act (14 of 1947), Sch: DI, Item 5 

. (Jan) 70A 
——S. 11 — Claim for 20 per. cznt Bonus 
— Available allocable surplus — Calcula- 
tion must be in accordance with the provi- 
sions of the Act (Sep) 1902 
——S. 12 — Employees getting salary be- 
tween Rs. 750 and 1600 — Ex gratia pay- 
ment made over and above permissible 


5 — Allocable surplus — Capital ex- 


Payment of Bonus Act (contd) . 

bonus to make up for the loss occasioned by 
ceiling — Amount -cannot be deducted from 
eross profits for working out available sur- 
plus (Oct) 2195B 
——S, 22 — Reference under — Industrial 
Disputes Act (1947), Sec. 17 — Award 
under — Award regarding bonus — Manage- 
ment not given opportunity to adduce evi- 


dence — Award set aside and case remand- 
ed for decision after taking fresh evidence 
(Sep) 1933 


——S. 23 — Balance-sheets and profit and 
loss accounts — Presumption — Under Sec- 
tion 23 there is a presumption about the ac- 
curacy of balance-sheets and profit and loss 
accounts of Corporations and Companies 
and when the accuracy of the particulars con- 
tained in these documents have not been 
challenged in a case, reliance will have to be 


placed thereon (Feb) 343E 
—§S. 32 (5) — See Industrial Disputes Act 
(1947), Sec. 2 Gj) (Apr) 763A 
—Sec. 32 (vii) (a) — Bar to claim fop 


bonus under Act — Conditions for applica- 
bility of Sec. 32 (vii) (a) — Agreement re- 
lating to general bonus payable quarterly — 
Whether annual bonus linked: with producti- 
vity — Interpretation of agreement with re- 
ference to previous agreements (Jun) 1436 


—Sch. M, Col.. 3, Cl. Gil) — “Reserves 
shown at the commencement of the account- 
ing year” — Interpretation (Feb) 471D 
Penal Code (45 of 1860), S. 34 — See also 
Ibid, Section 302 (Dec) 2555. 
——Ss. 34 and 149 — Constructive liability 
under — Distinction — Charge against six 
persons under Sec. 148 and Sec. 302/149 and 
Sec. 307/149, L P. ©. — Acquittal of two 
accused — Conviction of remaining four 
under Sec. 148 and other offences under Sec- 


- tion 304 and Section 307 read with Sec- 


tion 149 ċannot be sustained — Remaining 
accused could be convicted under Section 304 
Part 1/34 and Sec. 307/34, L P. C. . 
(Feb) 254 

—S. 34 — Common intention within the 
meaning of Sec. 34 implies pre-arranged plan 
n Mar) 535B 

—S. 65 — See Criminal P. C. (1898), S. 33 
: (Aug) 1809 
——S. 70 — Period of limitation prescribed 
under Section 70 does not apply to recovery 
of fine imposed by High Court for its con- 
tempt. Power of High Court to punish for 
contempt of itself arises under Article 215 
of the Constitution (Apr) 858 
Ss. 84 and 300 — Plea of insanity — 
Proof l (Nov) 2443 
—S, 97 — Excess of right of private de- 
fence of body and of property (Mar) 535C 
——Sec. 97 — Private defence of property. 
(May) 1058B 








_—=+§. 97 — Right of defence of person — 


Appreciation of evidence (Sep) 1838 
—S. 97 — Right of private defence — 
Extent of (Dec) 2544A 
—=S. 99 — Right of private defence — 
Extent (Feb) 244 
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Penal Code (contd.) 
——S. 103 — See Ibid, Sec. 99 (Feb) 244 
——S. 109 — See Ibid, S. 307 

(Aug) 1764C 


——S. 120-B — Charge against two named 
persons of conspiracy to extort money as il- 
legal gratification — One acquitted — Charge 
against the other must necessarily fail 

(Jul) 1502 B 
——S, 148 — See Ibid, Section 34 


(Feb) 254 

——S. 149 — See also 
(1) Ibid, Section 34 (Feb) 254 
(2) Ibid, Section 322 (Dec) 2544B 
(3) Ibid, Section 326 (Apr) 860B 


——S. 149 — Accused persons members of 
as assembly the unlawful object of which 
developed at spot of occurrence and they 
continued as its members not merely as passive 
or innocent spectators but indulged in overt 
acts along with others — Liability of accused 

(Jan) 109B 
—S. 149 — Common otject of unlawful 
assembly — Unlawful assembly to resist at- 
tachment of property — Person who had not 
originally accompanied Nazar party, re- 
questing accused judgment-cebtor not to re- 
sist attachment —- Unlawful assembly attack- 
ing such person at the cal of accused — 
Held, that the attack was in furtherance of 
the common object of the unlawful assem- 
bly (Jan) 209A 
—S. 149 — Offence of grievous hurt 
committed by a particular accused not in 
prosecution of common object — Other ac- 
cused persons held not liable (Jun) 1221 


——S. 161 — Conviction — Charge against 
B and R on allegation that B attempted to 
obtain illegal gratification through R from N 
— Acquittal of accused R would necessarily 
result in acquittal of B (Jul) 1502D 


——S. 172 — See Contempt of Courts Act 
(1952), Section 3 (Apr) 905 
—-S. 190 — See Contempt of Courts Act 
(1952), Section 3 (Apr) 905 
-—S. 279 — See Ibid, Sec. 304A 


(Jul) 1485 
-——S. 300 — See also Ibi, Sec. 84 l 
(Nov) 2443 
—S. 300 — Murder case — Benefit of 


doubt — In order to claim benefit doubt 
must be reasonable (May) 975C 
——S. 300 — Charge of murder by poison- 

ing — Proof as to — Adequacy of 
s _ (Jun) 1331A 
——S. 300 — Exception 1 — See Ibid, Sec- 
tion 301 (Mar) 502 
——S. 300, Cl. 3rdly, Section 302 — Ac- 
cused giving lathi blow on the head of de- 
ceased — Attack premeditated and not acci- 
dental — Injury inflicted sufficient in the 
ordinary course of nature to cause death 
and actually resulting in death — Case falls 
under Cl. 3rdly of S. 300 — Accused guilty 
of offence of murder (Apr) 952 
—S. 300, Cl. Thirdly —- When a person 
causes an injury on a vital part of the body, 
the intention to kill can be attributed to him 
(Dec) 2574A 


Penal Code (contd.) 

——S. 301 — Culpable homicide by causing 
death of person other than person whose 
death was intended — Plea of grave and 
sudden provocation held not sustainable in 
the circumstances and the offence was one 
under Section 302 r/w S. 301 and not under 


S, 304 part I (Mar) 502 
——S. 302 — See also ~ 
(1) Ibid, Section 300, CL 3 (Apr) 952 
(2) Ibid, Section 300 (Dec) 2574A 
(3) Evidence Act (1872), S. 3 
(Jun) 1309 


(4) Evidence Act (1872), Sec. 3 

(Oct) 2077C 
——S. 302 — Murder by poisoning — Ad- 
ministration of poison — When can be in- 
ferred (Mar) 656 
——S, 302 — Evidence — Murder by- 
throttling — Absence of injuries on accused 
-— How far material (Mar) 677C 
—S. 302 — Evidence — Circumstantial 
evidence pointing to the guilt of the accused 

(Mar) 677D 
~—S. 302 — Sentence — Murder by throt- 
tling — Acquittal by High Court — Sup- 
reme Court in appeal by special leave while 
convicting the accused for murder sentenced 
him to imprisonment for life (Mar) 677F 
—S. 302 — Sentence — Mitigating circum- 
stances (Apr) 8i1 
—S. 302 — Conviction under — Failure 
of prosecution to prove motive — That ac- 
cused was alone with deceased at the time 


of occurrence also not proved — Accused 
furnishing plausible explanation as to his 
subsequent conduct in running with the 


blood-stained clothes to police station — 
Conviction held was liable to-be set aside 

l (Apr) 922A 
-—S. 302 — Sentence (Jun) 1229B 
——S. 302 — Sentence — Conviction for 
murder with death sentence — Acquittal in 
appeal — Reversal by Supreme Court — 
Long interval is just ground for imposing 
imprisonment for life though case is fit for 
death sentence (Aug) 1797B 
——S. 302 read with S. 34 — Absence of 
previous enmity between accused and de- 
ceased — Occurrence an off-shoot of a trif- 
ling scuffle incident between urchins — Inju- 
fies caused. by lJathis only — Finding of 
High Court as to common intention to give 
a severe beating — No material on record 
to show as to who gave the fatal blow — 
Conviction changed to one under Sec. 325 
read with S. 34 (Sep) 2056 


———Sec. 302 — Sentence — Imposition of 
life imprisonment (Oct) 2077D 
—S. 302 — Where the evidence clearly 
discloses that two lathi blows had been given 
on the head and there is no evidence which 
of those two was given by the accused, the 
benefit of doubt must go to him 

(Nov) 2462 
~s. 302, 34 — Vicarious liability — 
When can be imposed — €ommon intention 
can develop during the course of an occur- 
rence (Dec) 2555 
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Penal Code (contd.) 
—S. 304 — Act done with knowledge that 
it is likely to cause death (Apr) 955A 
—S. 304, Part I — See 
(1) Ibid, Sec. 34 (Feb) 254 
(2) Ibid, Sec. 99 ` sel 244 
(3) Ibid, Sec. 301 (Mar) 502 
—S. 304-A — Negligent driving along pub- 
lic way — If a pedestrian suddenly crosses 
a road without taking note of the approach- 
ing bus there is every possibility ož his dash- 
ing against the bus without the Driver be- 
coming aware of it. ‘The bus driver cannot 
save accident however slowly le may be 
driving and therefore he cannot be held to 
be negligent in such a case (Jan) 221 
——S. 304A — Collision of bus and Goods 
Train at level crossing because of negligence 
‘of gateman in keeping gate open — Bus 
driver acquitted (Mar) 685 
—S. 304A — Applicability — Act causing 
the death must be the causa causens 
(May) 1150 
m——Ss. 304-A, 279 — Rash or new jean act 


485 

-——S. 307 — See also Ibid, S. 34 
(Feb) 254 
——S. 307 — Attempt to murder — Where 
four or five persons attack a man with dead- 
ly weapons it may well be presumed that the 
intention is to cause death (Aug) 1764A 


——S. 307 — Attempt to murder — Accus- 
ed causing simple injury by Farsa — Possi- 
bility of its sharp edge not being used — 
Offence committed is not one wnder Sec- 
tion 307 but under Section 324 as the in- 
jury is caused by a weapon which was 
Jikely to cause death (Aug) 1764B 
——S. 307 — Attempt to murder — Con- 
Viction of accused under Section 307 read 
with Section 109 on ground tha- he insti- 
gated his companions to kill a person — Evi- 
dence showing that he instigated them to as- 
sault only — Held conviction was not pro- 
per (Aug) 1764C 
——Ss. 323, 325 read with Ss. 147, 149 — 
Conviction for, set aside for want of reli- 
able evidence (Dec) 2544B 
m——S. 324 — See Ibid, Sec. 307 

(Aug) 17648, C 
e—S. 325/34 — See Ibid, S. 302 


(Sep) 2056 
a——S. 325 read with S. 147 — See Ibid, 
Sec. 323 (Dec) 2544B 
——S_ 326 — See also Ibid, Section 149 

(Jun) 1221 


——S. 326 — Grievous hurt — Offence 
under S. 326 read with Sec. 149 — Injuries 
caused in prosecution of common object: of 
all accused to cause grievous injuries — Some 
of the injuries caused by jellis — Three of 
the accused persons armed with jellis — As- 
suming that one of the accused did not 
cause any injury, that fact would not ex- 
culpate him ‘Apr) 860B 
—S. 342 — Weongful confinement — An 
accused who forcibly brings back the search- 
Ing Officer after he had conducted the search 


‘property — 


Penal Code (contd.) 
in the premises and threatens him with lathi 
to write and give a memo that he had 
searched the premises, commits offences 
under Sections 342 and 353, Penal Code 
even if the search was in violation of Sec- 
tion 165, Cr. P. C. (Apr) 886 
—S. 353 — See Ibid, S. 342 l 
(Apr) 886 


—S. 362 — Abduction — Where: a person 
induced a minor girl by threatening her with 
a pistol to go with him to certain place and 
there he committed rape on her, his act 
amounted to abduction within S. 362 

(Dec) 2661A. 
—S. 376 — Rape — Absence of marks of 
violence on private parts or elsewhere on 
the person of prosecutrix — Effect 

(Dec) 2661B 


— -S§. 376 — Rape — Evidence of prosecu- 
trix — Corroboration of — Necessity 


(Dec) 2661C 
—-S. 379 — See Constitution of India, 
Article 136 (Apr) 949B 
—-S. 380 — See Evidence Act (1872), Sec- 
tion 114 (a) (Dec) 2501B 
—S. 391 — Dacoity — Appreciation of 
evidence (Nov) 2478B 
— -S. 391 — Dacoity — Appreciation of 
evidence (Nov): 2478C 
——S. 403, Explanation I — Misappropria- 
tion (Apr) 958A 


——S. 405 — Entrustment, meaning of — 
Agent receiving monies on behalf of princi- 
pal and fraudulently misappropriating — 
Offence punishable under Sec. 409 


(Jul) 1490C 

——S. 406 — See Criminal P. C. -(1898), 

Section 33 (Aug) 1809 
—S. 409 — See also 

(1) Ibid, Section 405. Gul) 1490C 

(2) Ibid, Section 477A ` (Mar) 521 


——Ss. 409 and 477-A — Sentence — Re- 
duction (Jul) 1618B 
—S. 411 — Property taken in dacoity — 
Accused purchasing it knowing to be stolen 
Conviction under Section 411 
held proper (Mar) 635B 
—-S. 411 — Stolen Property — Proof 


. (Mar) 642 
—S§. 411 — Accused charged for receiving 
stolen cycle — Document produced by ac- 


cused to show that the cycle . was pledged 
with him not proved — No explanation with 
regard to other cycles found in his possession 
— A presumption under Section 114 illus- 
tration (a) — Evidence Act could be raised 
against accused (JuD 1561 
——S. 412 — Property taken in a dacoity 
— Accused purchased it knowing it to be 


stolen property — Conviction should be 
under Section 411 (Mar) 635A 
——S. 425 — Mischief (Mar) 665D 


——S. 457 — See Evidence Act (1872), Sec- 


tion 114 (a) (Dec) 2501B 
——S§. 477-A — See also Ibid, Sec. 409 
. - ” Gul} 1618B 


——S. 477-A — Accused charged with 
breach of trust and falsification of accounts 
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Penal Code (contd.) 
— Document alleged to have been falsified 
missing from office record —- Accused held 
ea a be convicted under Secs. 477-A 
and 4 (Mar) 521 
a 479 — Trade and Merchandise Marks 
Act (1958), Sec. 2 (1) G) — Trade mark 
and Property mark, distinction between 
(Dec) 2488A. 
——Ss. 482, 486 — Falsification of false 
property mark and selling goods with such 
mark — Trade mark no: registered — Of- 
fences under; committed (Dec) 2488 B 
—S. 486 — see Ibid, Section 482 
(Dec) es 


mS, 499 Expl. 2 — See Criminal P 

(1898), Section 198 (Dec) 2609B 
——S. 500 — See Criminal P. C. (1898), 
Section 198 (Dec) 2609A 
—S. 501 — See Criminal P. C. (1898), 
Section 198 (Dec) 2609A 


Precedents — Decision of Bench — Bind- 
ing on other Benches of co-ordinate autho- 
rity (Jan) 51B 
——High Court should refrain from giving 
Opinion which is not necessary for giving re~ 
liefeto the parties approaching it especially 
Where a number of cases involving the same 
point are pending consideration 

(Oct) 2097E 


Review of its earlier decisions by the 
Supreme Court — Earlier judgment neither 
shown to be erroneous . nor any failure to 
consider any vital point — Supreme Court 
will decline to review (Jan) 236A 


Presidency Towns Insclvency Act (3 of 
1909), S. 9 — Acts of insolvency 
(Oct) 2127 


Act (2 of 1947), 
— See Penal Code 
(Jul) 1490C 





Sen of Corruption 

5 (1) (c) and ©) 
riser Section 405 
—S. 5-A — Investigation in breach of 
S. 5-A — Effect on trial (Apr) 958B 


Prevention of Food Adutkeration Act (37 of 
(1954). S. 2 Gi) Gj) (v) — See Probation of 
Offenders Act (1958), Sec. 1 
— $. k — ~ Probation of Offenders Act 
(1958), S (Dec) 2607; 

(Jun) 1295 A 


—S. 13 (2) — Right of accused to pet 
his sample analysed by Director, Central 
Food Laboratory — Delay and laches of 
complainant in serving summons on accused 
— How far affects such right — Conviction 
under and sentence — - Legali 

Jul) 1631 


——S. 13 (5) — Prevention of Food Adul- 
teration Rules (1955), Appendix B, Item A, 
17.06 — Report of Publiz Analyst that the 
sample is adulterated — Public Analyst in 
the report indicating result of: only three 
tests including saponification test out of 
seven tests that he has to make under A. 
17.06 .— Report whether ineffective or in- 
conclusive (Sep) 2044B 
—S. 13 (5) — Report of Public Analyst 
that the sample is adulterated — Application 


-— am m "i & —_ = 


(Dec) 2607- 


>~ 
E 


Prevention of Food Adulteration Act (contd) 
for sending the sample under Section 13 (2) 
to the Director of the Central Food Labora- 
tory for examination not made and the re- 
port not superseded under Section 13 (3) by 
the Certificate of Director — Conviction 
based on the report and evidence of Public 
Analyst would be proper (Sep) 2044D 


—S. 16 — See Probation of Offenders Act 
(1958), S (June) 1295 A; (Dec) 2607 
—S. 16 (a) () — Seo Ibid, S. 13 (2 

(Jul) 1631 
——S. 16 (1) Proviso — Special and ade- 
quate reasons — Offence for non-renewal of 
licence — Accused petty traders — Lenient 
sentence under proviso justified (Apr) 824B 
——S. 16 (1) — Sentence prescribed by the 
section —- Though offences for adulteration 
of food must be severely dealt with, a lesser 
sentence can be awarded if there are ade- 


quate and special reasons (Sep) 204E 
—S.. 16 (1) (a) — See Criminal P. C. 
(1898), Sec. 537 (Apr) 824A 
— S. 20 — Sanction for prosecution for 
offences under the Act — Chairman of a 


Municipality duly authorised by the Muni- 
cipality can accord sanction (Sep) 2044A 


——S. 23 (1) (6) — Prevention of Food 
Adulteration Rules (1955), Appendix B, 
A 17.06 — Standard prescribed by A 17.06 
cannot be challenged as inconclusive or on 


the ground that they cannot be conformed | 


to by ordinary vendor (Sep) 2044C 


Prevention of Food Adulteration 
R. 51 — See Criminal P. C. (1898), S. 537 
(Apr) 824A 


——App. B, Item A, 17.06 — See Preven- 
tion of Food Adulteration Act (1954), S. 13 


Rules, 
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(5) (Sep) 2044B © 


—App. B, A 17.06 — See Prevention of 
Food Adulteration Act (1954), S. 23 (1) (6) 
(Sep) 2044C 


Prevention of Food Addolteration (Punjab) 
Rules (1958), R. 4 — See Criminal P. C. 
(1898), Section 537 (Apr) 824A 


Probation of Offenders Act (20 of 1958), 
S. 1 — Prevention of Food Adulteration Act 
(1954), Sections 7, 16 — Provisions apply to 
offences under Ss. 7 and 16 of the Preven- 
tion of Food Adulteration Act 
(Jun) 1295A 


=—S. 1 — Object of the Act explained 


(Dec) 2522B 
m—Ss, 1 and 4 — Applicability — Provi- 
sions apply to persons - found guilty under 
Prevention of Food Addulteration Act — 
Provisions, however, not to be lightly re- 


sorted to (Dec) 2607 

——S. 4 — See also 
(1) Ibid, Section 1 (Dec) 2607 
(2) Ibid, Section 6 (Jan) 214; 
(Jun) 1295B 


m—S. 4 — Accused convicted under Sec- 
tion 409, I. P. C. an offence punishable with 
life imprisonment, cannot invoke benefit of 
Act in view of Section 4 (Jul) 1490A 


í 


D 
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Probation of Offenders Act (contd) 
——S. 6 — See also Ibid, Section 11 
(Jul) 1554B 
S. 6 — Minor convicted and sentenced 
under Section 379 Penal Code — Benefit of 
being released on probation not given on 
ground of his association with hardened cri- 
minals — Report of Probation Officer show- 
ing that he was neither a hardened criminal 
nor associated with hardened criminals — 
Supreme Court in appeal set aside the sen- 
tence and directed his release on probation 
under Section 4 Gan) 214 
S. 6 — Benefit of section is not avail- 
able to a person who is found guilty of of- 
fence under Section 304, Part I, of I. P. C. 
as the said offence is punishable with im- 
prisonment for life (Mar) 535D 
Ss. 6 and 4 — Conviction of accused 
under Sec. 7 (1) read with Sec. 16 (1) (a) @ 
of Prevention of Food Adulteration Act — 
Accused below 21 years of age and in Te- 
pentant mood — Court releasing accused on 
furnishing bond under Section 4 held proper 
(Jun) 1295B 
—S. 6 — Sec. 6 lays down an injunction 
not to impose a sentence of imprisonment 
upon an offender who is under 21 years. of 
age unless for reasons to be record2d by it, 
' the court finds it undesirable to proceed with 
him under Section 3 or Section 4 
- (Jul) 1554A 
— -S. 6 — Section 6 should be liberally 
construed so that its operation may >e effect- 
ive and beneficial to the young offen- 
ders who .are prone more easily to be led 
astray by the influence of bad company 
(Noy) 2434 
——S. 6 — Accused under 21 years of age 
found guilty under Sections 326/149 Penal 
Code cannot get benefit of Sec. 6 — Fact 
that imprisonment for lesser term than im- 
prisonment for life can also be awarded 
makes no difference 
—S. 11 — See also Ibid, S. 6 











(Jan) 214 
——S. 11 — Whenever Sec. 6 is epplicable 
the Supreme Court can either apply it on its 
own or direct the High Court to do so 
(Jul) 15548 
` ——§. 18 — Act is not applicab‘e to an 
offence under Sec. 5 (2) Prevention of Cor- 
ruption Act. (ul) 1490B 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), S. 2 (c) — 
Word ‘premises’ — It would apply to agri- 
cultural land also . (Oct) 2205 
S. 15 — Constitutional validity — Sec- 
tion is not violative of Article 14 of the 
Constitution because of tbe procedure of ap- 
plication to Revenue Officer for z2jectment 
being available under Section 43 of Punjab 
Tenancy Act, 1887 (Oct) 2205C 
S. 20 — See Constitution of India, Arti- 
cle 14 (Oct) 2205A 


PUBLIC SAFETY 
—Criminal Law Amendment 
1961), 








Act (23 of 
S. 4 (1) — Grounds of opinion — 


(Dee) 2522A | 


Public Safety — Criminal Law Amendment 
Act (contd.) 

Meaning — It must mean the conclusion of 

facts whereupon the opinion is based — 

There can be no conclusion of fact which 

has no reference to or is not ex facie based 

on any fact (Oct) 2086 


—Criminal Law Amendment (Amending) 
Act (22 of 1966), S. 5 (1) (b) — Applicability 
-Trial started against accused army officer 
on 7-6-1966 but charges framed against him 
on 7-1-1967 — S. 5 (1) (b) did not apply — 
S. 549 (1), Criminal P. C. applied 

_ (Dec) 2548A 


——J. & E. Preventive Detention Act (3 of 
1964), S. 4 — Detention Order — Execution 
of (May) 963E 
—S. 8 (1) Proviso (as amended by J. and 
K. Act 8 of 1967) — Ambit of Proviso as 
inserted by the J. & K. Amendment Act 
(May) 963D 
—S. 8 (1) Proviso (as inserted by J. and 
E. Act 8 of 1967) — Validity of Proviso 
(May) 963G 
——Ss. 12, 13 — Order of detention — Non- 
specification of any definite period of detene 
tion does not render the order illegal 
(Nov) 2431 
——13 — See Ibid, S. 12 (Nov) 2431 


—J. & K. Preventive Detention (Amend- 
ment) Act (8 of 1967), Pre. — Validity of 
the Act ~ (May) 963A 
—Madh. Pra. Public Security (Amendment) 
Act (16 of 1970), S. 2A — See 

(1) Constitution of India, Article 22 (5) 


(Oct) 2215B 
(2) Constitution of India, Article 32 
(Oct) 2215D 
tar eee of Internal Security Act (26 
of 1971), S. 3 — See also 
(1) Ibid, Sec. 10 ad 2378 
(2) Constitution of India, Art. 2 
Dee) 2481 B 
G) Constitution of India, Article 22 (5) 
(Dec) 2605; 
(Dec) 2623 


__-s. 3 — Detenue attacking husband and 

wife with knife in third class compartment 

of running train — Detention is valid 
(Aug) 1656A 


——S. 3 — Detenue armed with bombs and 


- Jethal weapons attacking police on railway 


platform and exploding bombs — Detention 
is valid (Aug) 1656B 
—S. 3 — Whether act affects law and 
order or public order — Test 

(Aug) 1656C 


——S. 3 — Act must be strictly construed 
— Power must be exercised with extreme 
care (Aug) 1749A 
——S. 3 — Assault by detenu on individual 
= Detention — Validity (Aug) J749D 
S. 3 — Detention order — Inclusion of 


extraneous ground in grounds .of detention 
Vitiates the order (Aug) "1749E 
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Public Safety — Maintenance of Internal 
Security Act (contd.) 
‘ ——§, 3 — Law and order, public order and 
security of State — Difference l 
(Aug) 1749F 


—S. 3 — Whether act affects law and 
order or public order — Test 

(Aug) 1749G 
—S. 3 — Concepts of Public Order and 
Jaw and order — Distinction (Oct) 2259A 


—S. 3 — Representation by detenu — ' 


Time for disposal (Oct) 2259B 
—S. 3—Detention under—Representation 
against — Delay in disposal by Government 
will invalidate detention (Dec) 2529 
——S. 3 (1) — Murder to promote cause of 
extremist party of the detenu and causing 
a general feeling of fear and insecurity and 
jeopardising the even tempo of life of the 
locality is prejudicial to maintenance of pub- 
lic order — Not a problem of law and order 
under ordinary law of the land 
l (Nov) 2371D 
——S. 3 (1) — Detention under — Grounds 
—- Validity — Acts of assault in public place 
resulting in death of victim may cause hor- 
ror and panic but do not necessarily cause 
disturbance of public order 
(Dec) 2686 


——S. 3 (1) (a) (ii) — Detention order to 
prevent detenue from actirg in manner pre- 
judicial to “maintenance of public order or 
security of State” — Validity (Aug) 1749 B 
—-S. 3 (1) (a) Gi) — Essentials of deten- 
tion order. (Aug) 1749C 


—-S. 3 (1) (ii) and (2) — One of the 
grounds for detention found factually base- 
less — Whole order must fail 

(Oct) 2132 


—S. 3 (1) (2) — Detention order— Chal- 
lenge to — Affidavit in reply — Who should 
make (Nov) 2371A 
-——S. 3 (1) (a) (iit) — Act constituting of- 
fence under Penal Code — Detention order 
in respect of same act instead proceeding in 
Court of law — Validity 

(Aug) 1668 


——S. 3 (1) Gi) — Grounds for detention 

(Sep) 1858 A 
——S. 3 (1) and (2) — Arrest of petitioner 
to prosecute him under Criminal P. C. and 
later on enlargement on bail is no bar against 
District Magistrate issuing order of detention 


(Dec) 2561A 
— S$. 3 (1) and (2) — Problem of public 
order —- Murder followed by explosion of 


bomb with object of terrorising people — 
Act pertained to problem of public order 
(Dec) 2561B 
——S. 3 (2) — Detention under the Act — 
Prosecution under Penal Code or action 
under Chapter VIII Criminal P. C. — Dis- 
tinction — Remedy possible under Criminal 
. C. — Does not bar detention under the 
>- Act 
——-S. 8 — See also Constitution of India 
Article 22 (5) (Dec) 2623 
——S. 8 — Grounds of detention — Date, 
time and place of incident specified — 


(Oct) 2256. 
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Public Safety — Maintenance of Internal 
Security Act (conftd.) 
Names of associates not stated — Grounds 
cannot be called vague on that ground 
(Dec) 2590A 
—S. 10 — See also Constitution of India, 
Art. 22 (5} (Nov) 2400A; (Dec) 2481A 


——S. 10 — Preventive detention under 
Sec. 3 — Undue and unexplained delay in 


considering representation of detenu by 
State — Detention violates Constitutional 
safeguard (Oct) 2254 


——Ss. 10 and 3 — Delay by Government 
in disposing of representation of detenu — 
Validity of detention (Nov) 2378 
S. 12 — Delay in taking decision on re- 
presentation of detenu — Condonation — 
Sufficient cause — What is (Nov) 2371C 
—S. 12 — Representation of detenu — 
Disposal by State Government — Delay — 
When excused (Dec) 2590B 
-——S..15 — Scope — Release of detained 
persons finally (Sep) 1858B 
Orissa Preventive Detention Act (4 of 1970) 
S. 3 (1), (2) (as extended to Manipur) — 
See Constitution of India, Art. 22 (5) 

(Feb) 438 
——S. 3 (1) — Maintenance of public order 
— Meaning of (Apr) 739B 
— S. 7 — Representation submitted by 
detenu — Government is bound to consi- 
der the representation independently 

(Apr) 739C 
——S. 7 (1) — Some of the grounds serv- 
ed upon the detenu vague and irrelevant — 
Detention is bad in law (Apr) 739A 


——West Bengal (Prevention of Violent Acti- 
vities) Act (19 of 1970), See also Constitu- 
tion of India, Art. 22 (2) (Aug) 1678A 
———Constitutional validity after President’s 
rule came to an end (Aug) 1670B 


—— Pre. — Revocation of proclamation, D/- 
19-3-1970 — Effect — Whether Act has ceas- 
ed to operate (Jul) 1497A 
Pre. — Restrictions imposed by the Act 
on fundamental rights of a citizen are in 
the interest of the general public. 

(Aug) 1660B 
—S. 3 — Detention is not mala fide mere- 
ly because no prosecution was > launched 
against the detenus. (Mar) 530C 
S. 3 — An order of detention can be 
passed even if a prosecution was launched 
against the detenu but was withdrawn be- 
fore the order was made (Mar) 530D 
——S. 3 — “Public order” — Meaning 

(Mar) 665B 


——S. 3 — Detention for violating Explo- 
sive Substances Act, whether illegal 
(Mar) 700 
—S. 3 — Detention — Maintenance ‘ of 
public order — Vagueness of grounds 
e (Apr) 840C 
——S. 3 — Detention — Grounds of — 
Grounds which do not indicate what were 
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Public Safety — W. B. (Prevention of Vio- 
lent Activities) Act (contd.) 

the subversive activities the detenu was in- 
dulging- in suffer from vagueness and irre- 
levancy — Detention based on such grounds 
quashed (Apr) 840D 
——-S. 3 — Even if one of the grounds of 
detention does not fall under any of the 
clauses of S. 3 and is extraneous to it, the 
order of detention is liable to’ be quashed 

; (Apr) 863 
——S. 3—Application of mind by detaining 
authority — (Per majority, Shelat, J; Contra) 


(Apr) 926B 
—S. 3 — Detention under — Validity 
(ul) 1456A 
—S. 3 — Grounds of detention 
(Jul) 1456B 


——S. 3 — Detention order — Communi- 
cation of — Validity (Jul) 1564 
——Ss. 3 and 8 — Unexplained delay of 28 
days in considering detenu’s representation 
— Detention is invalid (Jul) 1623 
—S. 3 — Representation by detenue — 
Delay of 19 days by Government in con- 
sidering it — Detention is illegal . 
(Aug) 1753A 
—Ss. 3 and 12 — Detention - order not 
confirmed within three months of detention 
—Detention if valid (Sep) 1878 


——S. 3 — Detention under S. 3 — Grounds 
— Possessing or carrying unlicenced sword 
constituting offence punishable under Sec- 
tion 25 .(1) b) Arms Act 1959 — Ground 
is not extraneous to Cl. (d) of Sec. 3 (2) — 
Detention is valid (Oct) 2066 
——S. 3 — Detention order under—Grounds 
specifying acts likely to disturb public order 
falling under Section 3 (2) (b) or (d) — 
Validity (Oct) 2134 
—S. 3 — Application of mind by detain- 
ing authority (Oct) 2140 
—S§. 3 — Application of mind by detain- 
ing authority (Oct) 2141 
——S. 3 (1) and (3) — Detention order after 
discharge of petitioner in criminal case — 
Validity (Aug) 1670A 
S. 3 (1) and (3) — Detenu attacking 
Railway Protection Force Party at Railway 
Yard with bombs — Detention is valid 
(Aug) 1678B 
——S. 3 (1) and (3) — Acts of detenu creat- 
ing panic — Acts are prejudical to public 
order (Aug) 1678C 
—S§. 3 (2) — Disturbance of public order 
— Causing of terror and panic by the killing 
of money-lenders, businessmen and shop- 
keepers and throwing bombs are individually 
and collectively germane and relate to the 
disturbance of public order (Apr) 840A 
——S. 3 (2) — Disturbance of public order 
— Causing of panic among travelling pass- 
engers by committing robbery in running 
train amounts to disturbance of public 
order (Apr) 840B 
—S. 3 (2) — Expression “acting in any 





manner prejudiciale to the security of the’ 


State or the maintenance of public order” 
— Grounds that detenu with large numbep 


-fall within the expression 


Public Safety — W. B. (Prevention of Vios 
lent Activities) Act (contd.) 
of associates armed with lethal weapons 
committed dacoity and dacoity with murder 
_ (Jun) 1256A 
— S§. 3 (2) — Order of detention — Whe- 
ther suffers from casualness or absence of 
due application of mind (Jun) 1256B 
—S§. 3 (2) — “Acting prejudicial to the 
maintenance of public order” — Causing in- 


. sult to an object of public veneration 


(Sep) 1924D 
-——S. 3 (2) (a) (b), @ and (e) — Validity— 
ese clauses do not extend scope of ex- 
pression ‘acting in any manner prejudicial to 
the security of a State or the maintenance of 
public order” (Aug) 1660C 
——S. 3 (2) (b) — Mischief by fire and by 
explosive substance on property of an edu- 
cational institution (Mar) 665C 
——S. 3 (2) (b) — “Acting in any manner 
prejudicial to the security of State or main- 
tenance of public order” — Setting fire to 
Government and educational institution. 
(Per Majority, Shelat, J., Contra) 
(Apr) 926A 
——S. 3 (2) (b) and (d) — Attacking the 
Reilway Police Party with bombs while 
committing theft in the Railway Station 
Yard is an act which falls within the ambit 
of S. 3 (2) (b) and (d). (Jul) 1566 
——S. 3 (2) (b) and (d) —<Acts prejudicial 
to law and order and acts prejudicial to pub- 
lic order — Distinction (Aug) 1647A 
——S. 3 2) ©) and (d) — Detenu attack- 
ing Railway Protection Force with bombs at 
railway yard — Detention is valid 
(Aug) 1647B 
——S. 3 (2) (b) and (d) — Detenu attacking 
Railway Protection Force Party with bombs 
at Railway Yard — Detention is valid 
(Aug) 1653A 
—S. 3 2) © — Causing insult to the 
Indian ‘National Flag or to any other object 
of public veneration — When prejudicial to 
maintenance of public order (Aug) 1660D 
— S$. 3 (2) (d) — “Act prejudicial to the 
maintenance of public order” — Detenu 
along with his associates by throwing bombs 
at a shop disturbs public order and acts in a 
manner prejudicial to the public order 


(Mar) 530B 
—S. 3 (2) (d) Satisfaction of authority ` 
(Jun) 1366 
—S. 3 (2) (d) — “Prejudicial to the main- 
tenance of public order” — It is not neces- 


sary that public order should be actually dis- 
turbed (Jul) 1497C 
—S. 3 (2) (d) — Single ground for deten- 
tion containing several acts — Impact of all 





acts combined must be taken into conside- 


ration (Aug) 1650B 
S. 3 (2) (d — Detenu attacking mem- 
bers of Railway Protection Force with bombs 
at Railway yard — Detention is valid 





(Aug) 1652 
=S. 3 (2) (d — Act prejudicial eto the 
maintenance of public order — Ground — 


Whether vague or irrelevant 
(Oct) 2146A 
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Public Safety — W. B. (Prevention of Vio- 

lent Activities) Act (conid.) , 
——S. 3 (2) (d — Acts disturbing public 
order — Grounds — Whether vague or ir- 
relevant l (Oct) 2146B 
——5. 3 (2) (d — “Acting in any manner 
prejudicial to the maintenance of public 
order” — Meaning of (Oct) 21733A 
-——S. 8 — See also Ibid, Section 3 


(Jul) 1623 
—S. 8 — Grounds of detention — 
Vagueness — Where sufficient particulars 


are given in the ground to enable the detenu 
to make his representation the ground can- 
not be regarded as vague (Mar) 530A 
———S. 8 — Representation made by detenu 
— Consideration of — Delay (Mar) 665 F 
—S. 8 — Grounds of dstention — Irrele- 
vant and vague grounds (Sep) 1924C 
——S. 8 (1}—Opportunity of making repre- 
sentation against detention order — What it 
implies (Jul) 1495 
—S. 10 — Date of detention — Specifi- 
cation of in the order of detention is not 
obligatory (Jul) 1497B 
——Secs. 10 to 13 — Constitutionality — 
Sections do not violate Art. 22 (7) of the 
Constitution (Aug) 1660A 


——S. 10 — Governments reference of 

detenu’s case together with his representa- 

tion to the Board before Government’s deci- 
sion on representation — Validity. 

(Oct) 2143B 

——S. 11 — See also Ibid, Sec. 10 

(Aug) 1660A 


-——S. 11 — Advisory Board whether bound 
to hear detenu (Aug) 1647C 


—-S. 11 — Report of Advisory Board — 
Contention that decision of Advisory Board 
was not of three members but only by one 
— Contention based on ccmmunication said 
to have been made by Chairman alone — 
Original file showing that representation was 
considered by all the three and signed by 
them — Contention held. untenable 

(Sep) 1871A 


—Ss. 11 and 12 — Decision of Advisory 
Board and communication of confirmation 
of order to detenu — Period within which 
to be made — Computation 

(Sep) 1871B 


——S. 11 — Powers of Advisory Board — 
Jurisdiction of Supreme ‘Court to examine 
veracity of allegations in grounds of deten- 


tion (Nov) 2388 
— -S. 12 — See also 
(1) Ibid, S. 3 (Sep) 1878 


(2) Ibid, S. 10 (Aug) 1660A 
(3) Ibid, S. 11 (Sep) 1871B 
—S. 12 — Order confirming detention — 
Limitation — Computation (Jun) 1293 
—S. 12 — Order confrming detention 

and its continuation — Limitation 
‘ (Jun) 1356B 
—S. 12 — Opinion of Advisory Board — 

Confirmation when to be made 

(Sep) 1924A 
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Public Safety — W. B. (Prevention of Vio< 
lent Activities) Act (contd.) 

—S. 12 — Opinion of Advisory Board — 
Confirmation of — Communication to detenu 
— Necessity (Sep) 1924B 
——S. 12 — Confirmation of detention 
order — Can be passed before expiry of 
three months from date of detention — Not 
necessary to pass immediately after deten- 
tion (Oct) 2173B 
—S. 12 — Action upon report of Advi- 
sory Board — Limitation (Nov) 2386 
—S. 12 (1) — Confirmation of order of 
detention after expiry of 3 months from date 
of detention — Detention beyond that pe- 
riod is illegal (Jul) 1446 
S. 13 — See 

(1) Ibid, S. 10 

(2) Ibid, Sec. 12 





(Aug) 1660A 
(Sep) 1924A 





Panjab Civil Services Rules (1953) 
See under Civil Services. 


Punjab Educational . Service (Provincialised 
Cadre) Class II Rules (1961) 
See under Civil Services. 


Ponjab Financial Commissioner’s Subordi- 
mate Service Rules (1943), R. 5 (e) — See. 
Government of India Act (1935), S. 241 
(Jun) 1429A 
——R. 6 — See Government of India Act 
(1935), Section 241 (Jun) 1429A 


Ponjab General Sales Tax Act (46 of 1948) 
See under Sales Tax. 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. 


Punjab Police Clerical Services (State Service 
Class HI) Rules (1960) 
See under Civil Services. 

Punjab Public Relations Department (Gazet- 
ted) Service Rules (1958) 
See under Civil Services. 


Engineers (Electrical 
of Service) Rules 


Punjab Service of 
Branch) (Conditions 
(1939) 

See under Civil Services. 


Punjab Town Improvement Act (4 of 1922), 
S. 24 — Areas outside Municipal limits can- 
not be included under “a development 
scheme” framed by Improvement Trust 

~ (Jan) 182 
——Ss. 43 and 56 — Relative scope of the 


two Sections (Apr) 865D 
——S. 56 See also 
(1) Ibid, Sec. 43 (Apr) 865D 


(2) Constitution of India, Article 14 
. (Apr) 865C 
——S. 56 — Applicability (Apr) 865B 
S. 56 — Order under section — Trust 
if bound to give reasons (Apr) 865E 


Punjab University Calendar (1970) 
See under Education. 


. 
Railway Code, Clause 742 (v) and (viii) — 
Ban on sale of publication on ground of 





54 SUBJECT INDEX, A.I. R. 1972 SUPREME COURT 


Railway Code (contd.) 

obscenity — Power of Railway Board to 
impose — Exercise of — Held, order impos- 
ing ban was discriminatory (Aug) 1792A 


Railway Establishment Code 
See under Civil Services. 


Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1959) 
See under Houses and Rents. 


Registration Act (16 of 1908), Sec. 17 (1) (b) 
— An award referring to partition of immo- 
vable properties is not compulsorily registra- 
ble on ground that it embodies a partition 

, (May) 1121A 
——S. 17 (1) (b) — An award directing a 
party to pay certain amount to another does 
not require registration (May) 1121B 
S. 49 — Effect of non-registration — 
Part of award requiring registration — Part 
severable from the part not requiring regis- 





tration — Such an award is admissible in 
evidence ; (May) 1121C 
——S. 83 — Section is not prohibitory either 


in terms or in intention (Apr) 928 


Representation of the People Act (43 of 
1951), S. 2 (1) (e) — See Constitution of 
India, Article 171 (3) (a), (b), (c) 
. (Nov) 2284C 
—-S. 5 (a) — Membership of a Legisla- 
tive Assembly for seat reserved for Scheduled 
Caste — Qualifications (Mar) 598 
—S. 6 — See Constitution of India, Arti- 
cle 171 (3) (b) (Nov) 2284A 
——S. 33 (4), Proviso — Nomination paper 
— Mis-description as to electoral roll num- 
ber not a material defect 
——S. 36 (4) — Nomination paper — Mis- 
description as to electoral roll number not a 
material defect (Mar) 580A 
—-S. 77 — -See Ibid, Section 123 (6) 

(Nov) 2367 
——Ss. 83 and 123 (7) — Corrupt practice 
— Seeking assistance of Government ser- 
vants for furthering election prospects of a 
candidate — Petition’ must contain particu- 
lars of assistance (Mar) 515A 


—S. 83 — Election petition alleging cor- 
rupt practice of incurring expenditure more 
than prescribed limit — Amendment 

(Mar) 608B 
——Ss. 83 and 86 (5) — Contents of elec- 
tion petition — Amendment of petition for 
better particulars _ Gun) 1302A 
_— §S. 86 — See Ibid, Section 87 

(Mar) 515B 
—S. 86 (1) — Election Petition — Non- 
joinder of candidate against whom corrupt 
practice alleged —- Effect 

(Sep) 1840A 


—S. 86 (5) — See Ibid, S. 83 

(Jun) 1302A 
—S. 87 — Election petition which does 
not set out material facts and particulars of 
corrupt practice so as to furnish a cause of 
action can be distnissed by virtue of Sec- 
tion 87 though not under S. 86 

(Mar) 515B 


(Mar) 580B © 


Representation of the People Act (confd.) 

S. 92 — Inspection of ballot papers — 
Election challenged on ground that it was 
rigged by process of chemical treatment of 
ballot papers . (Jun) 1251 
S. 98 — Election petition — Oral evi- 








dence — Appreciation (Mar) 608C 
——S. 98—Election petition—Police reports 
of election meetings — Relevancy 

(Mar) 608G 


—S. 100 — Election petition — Power of 
court to inspect tampered ballot papers 


(Feb) 447 
——S. 116-A — See also Supreme Court 
Rules, Order 18, Rule 3 (Jan) -43 





S. 116-A — Appeal under — Charges of 
corrupt practices based on oral evidence 
only — The Supreme Court does not ordi- 
narily reappreciate oral evidence 

(Mar) 580C 
——S. 116-A — Rigging of Election — Al- 
legation that ballot papers were chemically 
treated and symbols of ruling party were 
mechanically stamped in invisible ink — 
Evidence and proof (Dec) 2558 
S. 123 — Corrupt practice — Proof 

(Mar) 580D 

——S. 123 (2) — Undue influence — Voter 
prevented from voting by supporters of a 
candidate in his presence — Amounts to 
direct interference with free exercise by the 
voter of his electoral right (Feb) 359A 
S. 123 (2), (7 — Undue influence — 
Corrupt practice — Ingredients of 

(Sep) 1840B 
—S. 123 (3) — Appeal to vote for candi- 
date on basis-of caste — In the presence 
of a candidate — Consent of the candidate 
must be inferred (Feb) 359B 


———S. 123 (3) — Appeal to vote for a can- 
didate on the basis of caste — Appreciation 
of evidence (Feb) 359 C 
——S. 123 (6) — Corrupt practice of incur- 
ring expenditure more than the prescribed 
limit (Mar) 608 
Ss. 123 (6) and 77 — Election petition 
on ground of contravention of Sec. 77 — 
Questien of incurring or authorising expen- 











diture more than prescribed — Evidence 
and proof . (Nov) 2367 
— S. 123 (7) — See Ibid, S. 83 

(Mar) 515A 


Requisitioning and Acquisition of Immove- 
able Property Act (30 of 1952), S. 7 — See 
Itid, Sec. 8 (Nov)* 2464 
Ss. 8, 7 — Property requisitioned under 
Defence of India Act 1939 is requisitioned 
property within Section 8 (3) (b) — Acqui- 
sition of property requisitioned — Compen- 
sation — -Award pursuant to provisions of 
Sec. 8 (3) (b) cannot be sustained as the 
provision was bad in law (Nov) 2464 
Sale of Goods Act (3 of 1930), S. 4 — See 
Sales Tax — Bombay Sales Tax Act (51 of 
1959), Section 2- (28) (Aug) 1786 


SALES TAX ° 
—Andhra Pradesh General Sales Tax Act 
(6 of 1957), S. 5 read with Schedule 3, Item 
6 (as amended by Act 16 of 1963) — Pur- 





SUBJECT INDEX, A.LR. 


Sales Tax — A. P. General Sales Tax Act 
(contd.) 
chase tax — Taxable event — Purchase of 


groundnut by miller l (Jan) 51 A 
——S. 6 — See ibid, S. 5. (Jan) 51 A 
——Sch. M, Item 6 — Validity — No con- 


travention of Section 15 (a) of Central Sales 


Tax Act | (Oct) 2227 
—Bombay Sales Tax Act (51 of 1959), S. 2 
(28) — ‘Sale’ — Transactions of accepting 


from its members the cotton in pool and 
selling it afterwards are not purchases of 
cotton by the Society from its members 


(Aug) 1786 
—S. 3 — See Ibid, S. 3 (Aug) 1786 


—Central Sales Tax Act (74 of 1956), S. 2 
(g) — Supply of rail coaches to Railways, 
if sale (Apr) 744 
S. 14 — See also Sales Tax — Andhra 
Pradesh General Sales Tax Act (1957), S. 5 
read with Sch. 3, Item 6 (Jan) 51A 


—S. 14 — Inter-State sale of declared 
goods — Liability to tax under. local Act 





(Oct) 2263 

——S. 14 (i) — Expression “coal” — In- 

cludes petroleum coke (Jan) 154 
—S. 15 — See 

(1) Constitution of India, Art. 246 (3) 

l (Jan) 217 


(2) Sales Tax — Andhra Pradesh Gene- 
ral Sales Tax Act (6 of 1957), S. 5 
(Jan) S51 A 


——§. 15 (a) — See Sales Tax — Andhra 
Pradesh General Sales Tax Act (1957), Sch. 
3, Item 6 (Oct) 2227 


—Madhya Bharat Sales Tax Act (30 of 
1950), Ss. 8 and 10 — Applicability — Sec- 
tion 10 applies to escaped assessments — 
Once an assessment proceeding has com- 
menced, thereafter there can be no question 
of bar of limitation under Section 10 
(Dec) 2596 
——S. 10 — See Ibid, S. 8 (Dec) 2596 
——S. 12 (1) (Repealed) — See Sales Tax 
— Madhya Pradesh General Sales Tax Act 
(1959), S. 39 (3) (Jan) 38 


—Madhya Pradesh General Sales Tax Act 
@ of 1959), S. 39 (3) — Revision of assess- 
ment — Limitation (Jan) 38 
——S. 52 (1) — See Ibid, S. 39 (3) 

LS (Jan) 38 


—Mygore Sales Tax Act (25 of 1957), S. 2 
(k) — ‘Dealer? — Sugar factory purchasing 
sugar cane for manufacture : of sugar is a 
‘dealer’ (Jan) 87 B 


—S. 2 (t) — ‘Sale’ — Transactions of 
supply of sugarcane by growers of specified 
area to a particular sugar factory under: an 
agreement in compliance with the provi- 
sions of Control Orders regulating supply 
of sugarcane, amount to ‘sele’ (Jan) 87 A 
——S. 5 — See also Ibid, Sch. 3, Item 11A 

‘ (Jan) 87 C 
——S. 5 — Levy of tax on purchase of 
sugarcane — Sugar factories cannot chal- 
lenge it on ground that they cannot collect 
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Sales Tax — Mysore Sales Tax Act (contd.) 
from purchasers of sugar purchase tax paid 
by them (Jan) 87 D 
—S. 5 (5-A) — See Constitution of India, 
Art. 246 (3) (Jan) 217 
——Sch. 3, Item 11-A — Tax on purchase 
of sugarcane — Levy of 15 per cent on all 
factories in Mysore — Not discriminatory 
and violative of Article 14 of Constitution 
on ground of different rates in different 
States (Jan) 87 C 


—Orissa Sales Tax Act (14 of 1947), S. 12 
(8) — Escaped assessment — Notice under 
S. 12 (8) to show cause — Failure to men- 
tion in it the reasons which led to the issue 
of notice does not invalidate it (Dec) 2617 


—Punjab General Sales Tax Act (46 of 
1948), S. 2 (h) — Sale — Supply of meals 
by hotelier to resident visitor is not sale 
(May) 1131 
—Ss. 5 (2) (a) (vi), 11-AA (as amended 
by Act 7 of 1967) — ‘Declared goods’ — 
Cotton — Purchase of kapas by registered 
dealer (assessee) and sale after ginning, of 
ginned cotton and cotton seeds, to register- 


ed dealers and for inter-State trade and 
commerce — Assessment of purchase and 
sales tax — Assessment prior to Punjab 
Amendment Act of 1967 made according 


to decision in (1964) 15 STC 865 — Recon- ` 
sideration and modification of assessment 
after Amendment of 1967 — Duty of as- 
sessing authorities under S. 11-AA 

(Jul) 1458 
——S. 6 (2) — Notification No. 3483 E and 
T 54/723 (CH) dated 5-8-1954 issued under 
section 6 (2) is valid from 11-9-1956 i.e. 
the date of amendment of Art. 286 (3) by 
Constitution (Sixth Amendment) Act (195 
L. P. A. Nos. 205-207 of 1968 (Punj & Har 
D/- 18-7-1968, Reversed (Aug) 1760 A 


—S. 11AA (as amended by Act 7 of 1967) 
— See also Ibid, S. 5 (2) (a) (vi) (Jul) 1458 
S. 11AA. (as inserted by Amendment 
Act of 1967) — Effect of amendment — 
The assessing authority will have to exer- 
cise his jurisdiction afresh in respect ‘of the 
orders of assessment already passed regard- 
ing declared goods (Aug) 1760 B 
Sch. B, Item 57 (as inserted in 1954) — 
See Ibid, S. 6 (2) - (Aug) 1760 A 
—Tamil Nadu General Sales Tax Act (9 of 
1939), S. 12 — See Sales Tax — Tamil 
Nadu General Sales Tax Act (1959), S. 31 
(Aug) 1781 B 
—Tamil Nadu General Sales Tax Act (1 of 
1959), S. 2 (d) (as amended by Second Am- 
endment Act of 1964) — Definition of 
“business” is amended with prospective 
effect — S. 9 by itself also does not make 
the definition retrospective (May) 1148 
9 — See Ibid, S. 2 (d) (May) 1148 
—S. 31 — Powers of Appellate Assistant 
Commissioner to enhance assessment 


(Aug) 1781 B 
— S. 61 — See Ibid, S. 31 








(Aug) 1781 B 


—Tamil Nadn General Sales Tax (Third 
Amendment) Act (19 of 1967), Ss. 2, 4 — 
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Sales Tax — T. N. General Sales Tax 

(Third Amendment) Act (contd.) 
[Retrospective operation of provisions under 
Sections 2 and 4 is not violative of Art. 19 
(1) (g) as it does not constitute unreason- 
able restriction on the right of the dealers 
to carry on their trade and business 


(Nov) 2455 
——S. 4 — See Ibid, S. 2 (Nov) 2455 


—U. P. Sales Tax Act (15 of 1948), S. 3D 
— Validity — Section is not violative of 
Article 14 of the Constitution (May) 1168 B 
—S. 3D (1) — Validity — Power dele- 
gated to the Government under Section 3D 
(1) to levy tax on goods other than food- 
grains at a rate mot exceeding 5 paise in a 
rupee does not suffer from excessive dele- 
gation (May) 1168 A 
S. 9 (6) — Appeal — Limitation — 
Tax admitted to be due not deposited with- 
in time — Delay can be condoned 

E (Feb) 401 





Sea Customs Act (8 of 1878), S. 19 — Cur- 
rency notes if goods within Section 19 
l (Mar) 648 A 

—Ss. 37 and 57 — Interpretation of — 
Vessel allowed to break bulk before 12 O’ 
Clock mid-night on night between Feb. 28 
_and March 1, 1961 — Goods are assessable 
to duty at rate as on Feb. 28 (Aug) 1747 
S. 57 — See Ibid, S. 37 (Aug) 1747 
——S. 167 — Liability of the members of 
a firm (Mar) 648 G 
—S. 167 (3), (8) and (37) — Firm if a 
person so as to be liable for conviction 

l (Mar) 648 E 
m—S, 167 (8) — See also Natural Justice 
— Proceedings (Oct) 2136 A 
-—§. 167 (8) — Confiscation of watches 
on ground that they have been illegally 
imported — Customs Authorities falsifying 
in many particulars the story put forward 
by the person concerned — Burden of 
proof on Customs Authorities is discharged 
— Onus of proof — Shifti f 


a 


——S. 167 (8) — Illegal import — Evidence 
l (Oct) 2136 C 


SHOPS AND ESTABLISHMENTS 


—Tamil Nadu Shops and Establishments 
Act (36 of 1947), S. 2 (12) (iii) — A person 
employed within the meaning of Section 2 
(12) Gii) — Who is (Jul) 1479 





Specific Relief Act (1 of 1877), S. 12 — G 
purchasing property of D — G having ex- 
press notice of prior agreement between S$ 
and D — Suit by S for specific perform- 


ance of the agreement — S entitled to a 
decree (Jul) 1520 
—-§. 35 — Rescission of contracts — 


Decree for specific performance of agree- 
ment for sale —eRepeal of Act about a 
week thereafter — Maintainability of appli- 
cation under S. 35 (Sep) 1826 A 


o 
(Oct) 2136 B 


Specific Relief Act (1877) (contd.) 

——S. 42 — Where the defendant is in pos- 
session, of some of the suit properties and 
the plaintiff in his suit does not seek posses- 
sion of those properties but merely claims 


-a declaration that he is the owner of the 


suit properties, the suit is not maintainable 
l (Dec) 2685 
Specific Relief Act (47 of 1963), Preamble 
— See Ibid, S. 20 (Sep) 1826 C 
——S. 20 — See also Civil P. C. (1908), 
O. 21, R. 32 (Sep) 1825 E 
——S. 20 — Decree for specific perform- 
ance of contract for sale — As the Court 
passing the decree retains control over the 
decree even after the decree it can entertain 
application for rescission of the decree — 
The Act is not exhaustive (Sep) 1826 C 
8 — Rescission of decree — Appli- 
cation to rescind decree for specific per- 
formance of agreement to sell movables 
not maintainable (Sep) 1825 B 
——S. 37 — Plaintiff in possession of suit 
property — He can, on strength of his pos- 
session, resist interference from defendant 





who has no better title than himself and 
get injunction restraining defendant „from 
disturbing his possession (Nov) 2299 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 27 — Failure 
ta set forth considzration truly and fully — 
Remedy (Apr) 899 B 
-—S§. 35 — Original award not engrossed 
on stamp paper but a true copy of it en- 
grossed on stamp covers of the value more 
than the stamp duty and penalty required 
for the document — Award is admissible 
in evidence (May) 1121 E 


— Art. 23 — Value of consideration — 
Computation — Relevant matters 
(Apr) 899 C 





State Financial Corporation Act (63 of 
1951), S. 32 — Jurisdiction conferred on 
District Judge under Act is not. as persona 
designata . (Apr) 801 B 
—S. 32 (8) — Scope — Order of District 
Judge setting aside or refusing to set aside 
sale — Appeal — Provisions of Civil P. C. 
apply (Apr) 801 A 


States Reorganisation Act (37 of 1956), Sec- 
tion 115 (2) — See Constitution of India, 
Art. 14 (Oct) 2170 B 
—S. 115 (7) — See also Constitution of 
India, Art. 309 (Jul) 1546 


—Ss. 115 (7), Proviso 117 and 127 — 
Previous approval of the Central Govern- 
ment, as contemplated by the Proviso, must 
not be presumed but must be either cate- 
gorically given or that approval kheccmes 
unmistakably apparent from the correspond- 
ence between the State Governments and 
Central Government (Aug) 1640 
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States Reorganisation Act (contd.) 
——S. 117 — See also Ibid, S. 115 (7), Pro- 


yiso (Aug) 1640 
——S. 117 — Directions of Central Gov- 
ernment — Nature of - (Mar) 586 
——S. 127 — See Ibid, S, 115 (7), Proviso 

(Aug) 1640 


-Succession Act (39 of d S. 2 (b) — See 
T. P. Act (1882), S. (Apr) 806 
—S. 61 — Wil — R by illiterata 
lady — Held, it was intelligently executed 

(Nov) 2296 
——S. 63 — Grant of probate — Proof of 
execution and attestation of will 


(Jul) 1471 
—S. 63 — Will — Proo= of execution and 
attestation — Burden of proof is on the 


propounder of the Will especially when it is 
alleged to be a forgery (Dec) 2492 
——S. 124 — Devolution — Bequest con~ 
tingent upon specified uncertain event 


(Mar) 639 
—S. 131 — See Ibid, S. 124 (Mar) 639 


Supreme Court Rules (1950), O. 16, R. 12 
— See Civil P. C. (1908), O. 22, R. 11 


(Jul) 1455 
——. 16, R. 13 — See Civil P. C. (1908), 
O. 22, R. 11 (Jul) 1455 


——O. 16, R. 14 — Seo Civil P. C. (1908), 
O. 16, R. 11 (July) 1455 
—O. 18, R. 3 — Power of Supreme Court 
to allow in suitable cases respondent to 
support judgment under appeal upon 
ground found against him (Jan) 43 


Supreme Court Rules (1966), O. 19 — Argu- 
ments — Sending arguments to the Judges 
by post is irregular and contrary to practice 
and procedure of Supreme Court — Propep 
application -seeking permission to file addi- 
tional arguments should be filed in accord- 
ance with rules (Nov) 2405 F 


Tamit Nadu Agricoltural Income-tax Act 
(5 of 1955), S. 5 — Computation of agri- 
cultural income — Tea estate situated part- 
ly within State of Madras and partly within 
State of Kerala — Tea grown inside the 
State but: manufactured ir: Kerala State — 
Estate should be treated as one unit — 
- Computation of agricultural income-tax 


(Feb) 375 
——S. 6 — See Ibid, S. 5 (Feb) 375 


Tamil Nadu Agricultoral Income-tax Ruleg 


(1958, R. 7 — See Madras Agricultural 
Income-tax Act (1955), S. 5 (Feb) 375 
——R. 8 — See ee Agricultural In- 
come-tax Act (1955), S . (Feb) 375 


Tmi Nadu a Relief Act (4 of 


1938) 
See under Debt. 


Tamil Nadu Aliyasantana Act (9 of 1949), 
S. 36 (6) — Family arrangement by parti- 
tion in 1886 — Award decree based on 
mutchallika —- Mutchallika held did not 
evidente partition under customary Aliya- 
santana law — Award decree also did not 
come within S. 36 (6) (Oct) 2219 


Tamil Nadu Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 
See under Tenancy Laws. 


Tamil Nada Estates Land Act (1 of 1908) 
See under Tenancy Laws: 


Tamil Nadu General Sales Tax Act (9 of 
1939) 
See under Sales Tax. 


Tamil Nadu General Sales Tax Act (1 of 
1959) 
See under Sales Tax. 


Tamil Nadu General Sales Tax (Third Am- 
endment) Act (19 of 1967) 
See under Sales Tax. 


Tamil Nadu Hindu Religious and Charit- 
able Endowments Act (22 of 1959), Ss. 28, 
55, 56 and 116 (as amended by Tamil Nadu 
Act 2 of 1971) — Appointment of Archaka 
made under amended S. 55 if controlled by 
Section 28 (1) — Nature of appointment, 
if secular or a religious practice — Ss. 55, 
56 and 116 as amended if violate Arts. 25 
and 26 of Constitution (Jul) 1586 B 
—S. 55 — See Ibid, S. 28 (Jul) 1586 B 
—S. 56 — See Ibid, S. 28 (Jul) 1586 B 
——S. 116 — See Ibid, S. 28 (Jul) 1586 B 


Tamil Nadu Hindu Religious Endowments 
Act (2-of 1927), S. 9 (12) — Temple whe- 
ther public or private — Factors to be 
taken into account (Aug) 1716 B 


Tamil Nadu Shops and Establishments Act 
(36 of 1947) 
See under Shops and Establishments. 


Tariff. Act (32 of 1934), Sch. I, Items 26, 87 
— Wolfram Ore WO3 is a metallic ore 
falling under item 26 and hence not liable 
to duty of custom (Dec) 2551. 
——Sch. I, Item 87 — See Ibid, Sch. I, 


Jtem 26 (Dec) 2551 
TENANCY LAWS 


—Bihar Land Reforms Act (30 of 1950), 
S. 5 — Suit by intermediary for possession 
of land not saved under Section 5 from be- 
ing vested in the State —- Maintainability 
(Jan) 42 
—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 5 (as amended by Bom- 
bay Act 33 of 1952) — Protected tenancy 
— Section 5 does not apply | (Jan) 161 


—Gudalur Janmam Estates. (Abolition and . 
Conversion into Ryotwari) Act (24 of 1969), 
Ss. 1 and 3 — Validity — The Act, except 
the provisions of Section 3 which relate to 
the acquisition of forests in Janmam estates, 
is valid (Oct) 2240 A 
—S. 3 — See Ibid, S. 1 (Oct) 2240 A 
—Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), S. 32 (2) — Appli- 
cation by land-holder for possession -of land 
— Decision in 67 Bom LR: 521 if a binding 
precedent (Dec) 2582 


—Kerala Land Reforms® Act (1 of 1964), 
S. 1 (as amended by Act 1969) — So 


58 SUBJECT INDEX, A.LR. 1972 SUPREME COURF 


Tenancy Laws — Kerala Land Reforms 
Act (contd.) 
far as the provisions of Act 1 of 1964 are 
concerned the same cannot be challenged 
under Art. 31A of the Constitution by rea- 
son of its inclusion in the Ninth Schedule 
of the Constitution (Sep) 2027 J 
——S. 2 (44) (as amended by Act 1969) — 
See Ibid, S. 81 (1) (Sep) 2027 Ki 
S. 2 (55) (as. amended by Act 1969) — 
See Ibid, S. 86 (Sep) 2027 D 
S. 45-A (as amended by Act 35 of 
1969) — S. 45-A is violative of Art. 19 (1) 
(f) and is not protected by Article 31-A of 
the Constitution (Conceded) (Oct) 2097 B 


S. 72 (as amended by Act 1969) 
— Extinguishment or modification of land- 
lord’s rights if it is in relation to agrarian 
reforms is protected by Art. 31-A of the 
Constitution — Section is not liable to be 
struck down on this ground (Oct) 2097 G 


S. 73 (as amended by Act 1969) 
— Section providing for discharge of ar- 
rears of rent — It is not entitled to protec- 














tion of Art. 31-A of the Constitution and - 


is violative of Art. 19 (1) Œ@ (Oct) 2097 A 


——Ss. 80-A to 80-G (as amended by Act 
35 of 1969) — Provision enabling kudiki- 
dappukaran to purchase land mainly for 
agricultural purposes — Use of part of 
land for erecting home-stead etc. would not 
deviate from general agricultural purpose 
— It is protected by Art. 31-A of the Con- 
stitution (Oct) 2097 F 


——S. 80A (as amended by Act 35 of 1969) 
— Provision for purchase by kudikidappu- 
karan of their kudikidappus for considera- 
tion less than the market value of: the land 
is hit by Second Proviso to Art. 31A of the 
Constitution l (Sep) 2027 G 


S. 81 (as amended by Act 1969) — 
Lands which are interspersed between 
sites of commercial undertakings and house 
site in municipalities with lands surround- 
ing them are not agricultural lands fit for 
acquisition under the Act (Sep) 2027 H 


S. 81 (as amended by Act 1969) — 
The Act is not discriminatory with regard 
to cashew and cocoanut gardens and does 
not violate Art. 14 of the Constitution 
(Sep) 2027 L 
——S. 81 (as amended by Act 1969) — 
Withdrawal of exemption from lands conti- 
guous to rubber plantations by the Amend- 
ing Act cannot be challenged on ground of 
its being in conflict with Rubber Act 1947 
or under Art. 31A of the Constitution 
(Sep) 2027 M 
-—-——S. 81 (as amended by Act 1969) — Pri- 
vate forests are specially exempted from 
acquisition (Sep) 2027 N 
S. 81 (as amended by Act 1969) — 


Dairy farms and pastures if they are parts 
of estaies are not exempt under the Act 


(Sep) 2027 O 
— S. 81 (as amended by Act 1969) — 
Lands planted with eucalyptus or teak are 


agricultural lands and so are not exempt 











- ment rights to them would 


Tenancy Laws — Kerala Land Reforms 
Act (contd.) 
under the Act but lands covered by euca- 
lyptus or teak growing spontaneously as in 
a jungle or forest cannot be acquired. 
(Sep) 2027 P 
—S. 81 (1) and S. 2 (44) (as amended by 
Act 1969) —- The provisions of the Act 
withdrawing protection to pepper and areca 
plantations cannot be challenged under 
Art. 14 of the Constitution if the lands . 


were estates within the meaning of Art. 
31-A (2) (a) (Sep) 2027 K 
——S. 82 (as amended by Act 1969) — 


Reduction of ceiling area by the Amending 
Act is not hit by Article 31A (1) Second 
Proviso. (Sep) 2027 A 
S. 83 (as amended by Act 1969) — 
Imposition of ceiling area on incorporated 
bodies is valid (Sep) 2027 B 
Section 85 (1) (as amended by Act 
1969) — Amended provision reducing ceil- 
ing limit and requiring surrender of excess 
land without payment of compensation at 
market value — It is not violative of con- 
stitutional inhibition in second proviso to 
Article 31-A (1) (Oct) 2097 D 
S. 85 (1) Explanation — Provision is 
void as offending second proviso to Article 
31-A (1) (Oct) 2097 C 
——Ss. 86 and 2 (55) (as amended by Act 
1869) — Direction for compulsory pur- 
chase in favour of Kudikidappukarans of 
those deemed to be such under S. 96 Expl. 
cannot be questioned under Art. 31A of 
the Constitution (Sep) 2027 D 


——S. 96, Expl. (as amended by Act 1969) 
— Provision that Kudikidappukaran or his 
tenant would be deemed to be landless agri- 
cultural labourer being protected under 
Art. 31-B of Constitution is beyond ques- 
tion l (Sep) 2027 E 
—S. 96 (as amended by Act 1969) — 
Any scheme enviśzging improvement of lot 
of kudikidappukaran and grant of perma- 
come within 
‘agrarian reform’ (Sep) 2027 F 
—-S. 96 (as amended by Act 1969) — 
The provisions for settlement of tenants of 
Kudiyaruppus or kudikidappukars in smal 
holdings would be covered by agrarian re-. 
form or purposes ancillary thereto 

(Sep) 2027 Q 
-——S. 96 (1A) (as amended by Act 1969) 
— S. 96 (1A) means only reservatiog of 
land for such public purpose as would bring 
about agrarian reform (Sep) 2027 C 


-—M. B. Abolition of Jagirs Act (28 of 
1951), S. 5 (c) — Tank on occupied land — 
It is sufficient even if part of the tank is 
situated in one or other of the tenures men- 
tioned in Section 2 (1) (ix), Clauses (a) to 
(d) and rest is included in land -held as 
Khud-Kasht and homestead (Jul) 1530_- 


—Orissa Land Reforms Act (16 of 1966), 
Ch. II (as amended by Act 1965) — 
Resumption of land for personal cultivation 
— Ch, IM is valid — It is protected by Arti- 
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f Tenancy Laws — Orissa Land Reforms Act 


(contd.) 
cle 31A (1) of the Constitation 
(Mar) 486 B 


—Tamil Nadu Estates (Abolition & Conver« 
Bion into Ryotwari) Act (26 of 1948), S. 3 
(4) — Consequences of notification under 
— The rights of community over commu- 


nal lands, which were not created by the 


principal or any other land holder, cannot 
be said to have been abrozated by Clause 
(c) of Section 3 (Jun) 1421 F 
—S. 11 — Grant of Ryotwari Patta — 
Assistant Settlement Officer cannot grant 4 
ryotwari patta in respect of communal lands 
— Section 11 does not authorise him to 
convert the communal land into a ryoti land 


(Jun) 1421 C 
—S. 56 — Finality of decision of Settle- 
ment Officer (Jun) 1421 D 


—Tamil Nadu Estates Land Act (1 of 1908), 
S. 20 — See Ibid, S. 20A (Jun) 1421 B 
——S. 20-A — Power of District Collectoz 
‘to divert disused communal lands 

(Jun) 1421 A 
——S. 20-A — Communal land — Power 
to deal with — Zamindar had no right, in 
view of Ss. 20 and 20-A, to deal with com- 
munal lands and hence the grant in respect 
of such lands by him does not confer any 
title. on the grantee (Jun) 1421 B 
—S. 189 — Bar of juridiction of Civil 
Court 7 (Jun) 1421 E 


—U. P. Tenancy Act (17 of 1939), S. 172 
— Suit for ejectment is clearly maintainable 
where the land which was let out for an 
agricultural purpose is used by the tenant 
for. different purpose e.g. construction of 
building on it to house a bank (Nov) 2389 


—U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 3 (26) — Sce Ibid, 
S. 39 (1) ©) (Apr) 931 A 
—S. 20 (b) (1) — Entry incorrectly in- 
troduced in record of rigtts in favour of 
A due to ill-will or hostility of Patwari 
against B — Entry held ficitious and could 
not confer adhivasi rights pn A 

(Oct) 2157 A 


——S. 39 (1) (c) — Gross essets of a mahal 
— Determination of — ‘Sayar’ (Apr) 931 A 
—S. 39 (1) (e) — Average annual income 

from forest — Computation of 
i s (Apr) 931 B 


—West Bengal Estates Acquisition Act (1 of © 


1954), S. 6 (1) (h) — See Constitution of 
India, Art. 136 (Nov) 2391 C 


—West Bengal Non-agricultural Tenancy 
Act (20 of 1949), S. 7—Stb-lessee claiming 
protection of his tenancy rights under S. 7 
after termination of lease of his lessor — 
Land belonging to Municipal Corporation 
to which provisions of Act did not apply — 
Plaintiff, held, was not enzitled to protec- 
tion e (Nov) 2391 A 


-——S. 85 — Provisions of S. 85 apply to 
all lands vested in a Municipal Corporation 
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Tenancy Laws — West Bengal Non-Agriculs 
tural Tenancy Act (contd.) ; 
irrespective of whether those lands are 
within or outside municipal limits of the 
Corporation (Nov) 2391 B 





Trade and Merchandise Marks Act (43 of 
1958), Ss. 2 (d), 29 — Infringement of trade- 
mark — Deceptive similarity — Test to 
determine (June) 1359 A 
S. 2 (1) G) — See Penal Code (1860), 
. 479 (Dec) 2488 A 
-——S..2 (1) (vy) — See Ibid, S. 78 


(Jan) 232 A 
-——S. 46 — See Ibid, S. 78 (Jan) 232 A 
——Ss. 78, 79 — A person charged with 
offences under Ss. 78 and 79 cannot absolve 
himself from criminal liability by showing 
that registered user of trade mark has dis- 
continued its use (Jan) 232 A 
——Ss. 78, 79 — Prosecution for offences 
under Ss. 78 and 79 on basis of a report 
made by Trade Marks Inspector is compe- 
tant (Jan) 232 B 
-——S. 79 — See Ibid, S. 78 (Jan) 232 A, B 
—S. 89 — See Ibid, S. 78 (Jan) 232 B 


Transfer of Property Act (4 of 1882), Ss. 8, 
122 — Unless a different intention is ex- 
pressed or necessarily implied — Gift or 
license (Jun) 1290 
— S5. 76 (a) — Lease by mortgagee in pos- 
session — Effect of redemption 
(Mar) 637 B 
——S. 91 — Redemption -— Mortgagor 
selling mortgaged property to mortgagee — 
Mortgagee admitting that sale deed was 
fictitious — Suit by heir of mortgagor — 
Maintainability (Apr) 806 
——S. 105 — Permanent tenancy — Proof 
— Onus (Feb) 410 
———S. 106 — See Municipalities — M. P, 
Municipalities Act (1922), S. 57 r 
(Sep) 2017 


——S. 111 — Determination of lease — 
Bar as to (Aug) 1727 B 
——S. 111 (c) — Lease created by mort- 
gagee in possession terminates on redemp- 
tion of mortgage : (Mar) 637 A 
—S. 116 — Holding over — What con- 





stitutes (Apr) 819 
——S. 122 — See Ibid, S. 8 (Jun) 1290 


T. jan Income-fax Act (22 of 
See also Kerala Agricultural Income-tax 
Act (1950). 


Travancore Land Improvement and Agri- 
cultural Loans Regulation (9 of 1094) 
See under Debt Laws. 


Tripura Employees (Revision of Pay 
Allowances) Rules (1963) 
See under Civil Services, 


United Khasi Jaintia Hills District (Trans« 
fer of Land) Act (4 of 1953), Pre. — See 
Constitution: of India, Sch. 6, Para 3 (1). (a) 

(Apr) 787 A 


and 
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U. P. First Offenders Probation A.ct (6 of 


1938), S. 4 — Power of court to release of- 


fenders on probation of good conduct -` 
{Apr) 955 B 


University of Saugar Act (16 of 1946) 
See under Education. ` i 


U. P. Co-operative Societies Act (iL of 
1966) 


See under Co-operative Societies. 


1 
U. P. Co-operative Societies Rules (1963) 
See under Co-operative Societies. . 


U. P. Kshettra Samitis and Zila Parishads 
Adhiniyam (33 of 1961) 
See under Panchayats. 


U. P. Municipal Account Code 
See under Municipalities, 


U. P. Nagar Mahapalika Adhiniyam (2 of 
1959) 
See under Municipalities. 


U. P. Sales Tax Act (15 of 1948) 
See under Sales Tax. 


U. P. (Temporary) Accommodation Regui- 
sition Act (25 of 1947) 
See under Houses and Rents, 


3. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) 
See under Houses and Rents, 


U. P. Tenancy Act (17 of 1939) 
See under Tenancy, Laws. 


U. P. Zamindari Abolition and Land Re- 
ı forms Act (1 of 1951) 
See under Tenancy Laws. 


Wealth Tax Act (27 of 1957), S. 2 (ce) — 


See Finance Act (1969), S. 24 (May) 1061 A 


——S. 2 (m) — Net Wealth — Special re- 
serves even if built up by a company under 
compulsion from Government is  includible 
in its net wealth (Dez) 2600 A 


——s. 2 (m) — Debts due to company — 
‘Meaning 


——S. 3 — See also Finance A.ct (1969), 
S. 24 | (May) 1061 A 


(Dec) 2600 B- 


Wealth Tax Act (contd.) 

-———S. 3 — Assessable entity is Hindu un- 

divided family as distinguished from a 

Hindu coparcenary (Oct) 2119 A 

—S. 3 — Expression “Hindu undivided 

family” — Includes “Jain undivided family” 
(Oct) 2119 B 


——S. 5 — See Finance Act (1969), S. 24 
| (May), 1061 A 


-—-S. 6 — Debts outside India — When 
cannot be included in the assets of the 
Company (Dec) 2600 C 


West Bengal Estates Acquisition Act (1 of . 
1954) 


See under Tenancy Laws, 
Maas) Non-agricultaral Tenancy Act (20 of 
See under Tenancy Laws. 


wW. B. (Prevention of Violent 
Act (19 of 1970) 
See under Public Safety. 


West Bengal State Legislature (Delegation 
of Powers) Act (Central Act 17 of 1970), 
S. 2 — See. Public Safety — W. B. (Preven- 
tion of Violent Activities) Act (President’s 
Act 19 of 1970), Pre. (Jul) 1497 A 


Activities) 


“—-8. 3 — See Public Safety — W. B. 


(Prevention of Violent Activities) Act (1970), 
President’s Act (16 of 1970), Pre. 


(Jul) 1497 A 


Words and Phrases — “Assessment” — See 
Central Excise Rules (1944), R. 9 


(Dec) 2563 A 


—“Levy” — See Central Excise Rules 
(1944), R. 9 (Dec) 2563 A, B 


—“Stone” — See Minimum Wages Act 
(1948), S: 2 (g) (May) 1177 


Working Journalists (Conditions of Service) 
(and Miscellaneous Provisions Act (45 of 
1955), S. 2 (@) — Katibs are calligraphists 
— As compositors for Urdu-writing and as 
correcting, shortening and otherwise im- 
proving matter of news, they are doing 
journalistic work and therefore ‘are working 
journalists (Sep) 1872 





CORRECTION SLIPS 
AIR 1971 Supreme Court 2346 (V 58 C 504) (Nov.) 
Headnote Pt. (D)—For “Frevention ‘of Food Adulteration Act (1954, Schedule”, 


Read ‘Prevention 


of Food -Adulteration Rules (1955), R. 5, Appendix. B’. 


AIR 1972 Supreme Court 689 (V 59 C 132) (March) 
Page 695, Para 17, Line 5, For ‘AIR 1968 SC 89 Read ‘AIR 1968 Mys 89. 

AIR 1972 Supreme. Court 2452 (V 59 C 470) (Nov.) ° 
Add at the end of Index Note (A) 1972 Service Law Reporter 299 (FB), Affirmed. 


LIST OF CASES OVERRULED, REVERSED AND DISSEN- 
TED FROM ETC. IN A. L R. 1972 SUPREME COURT 


Diss, = Dissented From ïn% 


Not F. = _Not Followed in; Over, = Overruled ` 


in; Revers. == Reversed in, 


‘PRIVY COUNCIL © 


AIR 1936 PC 20 = 6E Ind App 33, 
Pratapmull Agarwalla v, Dhanbati 
Bibi — Held no longer good law in 
view of AIR 1962 SC 1943 AIR 1972 
Madh Pra 204 (Nov). 


SUPREME COURT 


AIR 1958 SC 947 — 1959 SCR 1177, 
Hanskumer Kishanchand v, Union 
of India — Held no longer good law 
in view of AIR 1968 SC 384 as inter- 
preted AIR 1972 Delhi 281 (Dec). 

AIR 1966 SC 1250 = (1936) 3 SCR 321, 
ap yaaee Titanium Product Ltd, 

Commr. of I. T. — Over. 
1972 SC 1880B (Sep). 

ATR 1971 SC 823 = 1971 Lab IC 487, 
Govt. of India, Ministry of Home 
Affairs v, Tarak Nath Ghosh == 
Over.. AIR 1972 SC 554 (Mar). 


ALLAHABAD 


AIR 1934 All 963 = 36 Cri LJ 137 (FB), 
Emperor v. Mohd. Mehdi — Over, 
AIR 1972 SC 928 (Ape). 

ees) Spl. App. No. 8 of 1957, D/- 30-9 

963 (All) — Revers, AIR 1972 SC 
410 (Feb), 

(1965) Spl. Appln, Nos. 298 of 1960 and 
483 of 1962. D/- 12-2-1965 & 10-11- 
1964 (All) — Revers. AIR 1972 SC 
420 (Feb), 

(1965) Spl, App, No. 314 of 1965, Dj- 
13-7-1965 (All) — Revers. AIR 1972 
SC 2151 (Oct). 

AIR 1965 All 410 = (1965) 1 Lab LJ T 
A. K. Brothers v. Employees’ State 
Insurance Corporation — Over, 

1972 SC 1935 (Sep), 


(1966) S. A, No. 222 of 1966, D/- 15-9« 


1966 (All) — Revers, AIR 1972 SC 
1280 (Jun), 

(1966) Spl. App. No, 760 of 1966, D/s 
5-12-1966 (All) — Revers. AIR 1972 
SC 1903 C, D (Sep). 

(1967) Cri. App, No, 478 of 1965, D/« 
°25-12-1967 (All) — Revers, AIR 


1972 SC 2056 (Sept), 


(1967) Civ. Misc. Writ No. 3713 of 1967, 
.  D/. 25-10-1967 (All) — Revers, AIR 
1972 SC 2497 (Dec), 


968) & M. W. No. 2206 of 1966, D/- 
23-3-1968 (All) — Revers, AIR 1972 
BC 401 (Feb). 


Allahabad (contd.) 
1968) ae A. No, .2257 of 1966, D/- 19-12 


196 Il) — Revers, AIR 1972 SC 
955A (Apr), 
(1968) Judgment of Allahabad High 


Court, D/- 16-2-1968 (All), — Revers, 
AIR 1972 SC 1903A (Sept). 


(1968) Sp. A. No. 510 of 1967. D/- 18-1 
1968 (All) — Revers. AIR 1972 SC 
1471 (July), 


(1969) Ex. S. A. No, 
21-1-1969 (All) — 
SC 1612 (July), 


(1970) Cri. Appeal No, 342 of 1968 Dj- 
3-9-1970 (All) — Revers, AIR 1972 
SC 1273 (June), 


(1970) Cri, App, No. 484 and Ref. No. 48 
of 1970, D/- 10-11-1970 TAIL)» — 
Revers, AIR 1972 SC 1229B (June), 


(1970) Cri. App, No. 1939 of 1969. D/- 
1-6-1970 (All) — Revers. AIR 1972 
SC 677D (Mar), 


(1970) Ele. Pein, No, 20 of 1969, Dj- 
27-3-1970- ‘(All) — Revers, AIR 1972 
SC 447A,B (Feb), 


alee ieee No. A, 112, D/- 27-11-1971 


270 of 1963, Dj- 
Revers. AIR 1972 


ll) — Revers, AIR 1972 SC 1302A 
(June), 

- (1971) oo No, A 141, D/- 22-12-1971 
(All) — Revers. AIR 1972 SC 1302C 
(June), 

(1971) Spl. App, No, 1116 of 1969. Dj- 
5-2-1971 (All) — Revers, AIR 1972 


SC 1910 (Sept). 


(1971) S. A, No. 9 of 1969. D/- 4-5-1971 
Toa — Revers. AIR 1972 SC 2182 
© 


ANDHRA PRADESH 


(1960) O. S. 6 of 1959 D/- 
(Andh Pra) — Revers, 
2510A, B (Dec), 


(1967) 64 I. T. R. 264 = (1966) 2 Andh 
LT 145. Kumara Rajah of Venkata- 
giri v. Income-tax Officer. A. Ward, 
Nellore — Over. AIR 1972 SC 260 
(Feb). 

DA 


(1968) Cri. App. No. 302 of 1967, 
20-12-1968 (And Pra) — Revers. 
AIR 1972 SC 685 (Mar), 


J. L. R. (1968) Andh Pra 1079, Rajah of 
Venkatagiri v. Incəme-tax . Officer 
A Ward Nelore — Revers. AIR 
1972 SC 260 (Feb). . 


9-4-1960 
AIR 1972 SC 
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Andhra Pradesh contd.) 

(1968) 1 Andh LT 326, Commr, of I.-T. 
Andhra Pradesh v. Raja of Challa- 
palli — Revers. AIR 1972 SC 260 
(Feb). 


(1969) W. A. No, 77 of 1969. D/- 7-11- 
1969 (Andh Pra) — Revers. AIR 
1972 SC 1536A (July). 


(1971) W. P. Nos, 6090 of 1970; 21 of 
1971 and 543 of 1971. D/- 13-5-1971 
(Andh Pra), Revers. AIR 1971 SC 
1375D, E. F (June), 


(1971) W. P. No. 1915 of 1971, D/- 16-8- 
1972 (Andh Pra) — Revers. AIR 1972 
SC 2175 (Oct). - 


AIR 1971 Andh Pra 138 = 27 STC 18, 
M. Madar Khan & Co. v. Asst. 


Commr, (Commercial Taxes) =— 
Over. AIR 1972 SC 51A (Jan). 
ASSAM i 


AIR 1966 Assam 29, Ka Byrhein Kur- 
kalang v. State of Assam — Revers. 
AIR 1972 SC 223 (Jan). 


TLR (1966) 18 Assam 417, Satyendra 
Nath Sen v. State of Assam — 
AIR 1972 SC 


Revers. 1028 (May). . 

(1968) C. R. No. 28 of 1966, D/ 16-2-1968 
(Assam) — Revers, AIR 1972 SC 
154 (Jan), fad 


(1968) Cri, Appeal No. 73-of 1966, Dj- 
13-11-1968 (Assam) — Revers. AIR 
1972 SC 635A. B (Mar). 


(1968) Cri, Revn. No. 73 of 1968, D= 
12-11-1968 (Assam) — Revers. AIR 
1972 SC 2166A (Oct). 


(1970) Ele. Petn, No, 2 of 1969. D/- 26-3- 
1970 (Assam) — Revers, AIR 1972 
SC 2367 (Nov). 


BOMBAY 


‘ AIR 1952 Bom 463 = 54 Bom LR 636, 
Ramchandra Shrinivas v. Ramkri-« 
shna Krishnarao — Over, AIR 1972 
SC 1401 (June). 


AIR 1963 Bom 54 = 64 Bom LR 676, 
Union of India v. B. D. Rathi ~~ 
Over. AIR 1972 SC 1721B (Aug). 


(1964) C. A, No. 6 of 1959. D/- 12-8-1964 
(Bom) — Revers. AIR 1972 SC 
899A, B.C (Apr). 


(1965) Spl. Civil Appln. No. 1261 of 1963, 
D/- 5-1-1965 (Bom) — Revers. 
1972 SC 306 (Feb), 


(1966) S. C. A. No, 926 of 1965. D/- 14-9- 
1966 (Bom) — Revers. AIR 1972 SC 
2582 (Dec). 


(1967) Appeal. Misc, (I. C.) No. 2 of 1966,. 


D/- 23-8-1967 (Bom) — Revers. AIR 
1972 SC 1210 (June), 


AIR . 


Bombay (coutd.) 


(1967) Appl, No. 869 of 1967. D/- 19-10< 


1967 (Bom) — Revers, 
SC 2356 (Nov). 


(1967) C. R. No. 32 of 1965, D/- 23-2 
1967 (Bom) — Revers. AIR 1972 SC 
45 (Jan), 


(1967) Cri. Appeal No. 1568 of 1967; 
D/- 21-12-1967 (Bom) — Revers, 
AIR 1972 SC 521 (Mar). 


(1967) N. T. 1 of 1965, D/- 11-1-1967 
(Bom) — Revers. AIR 1972 SC 
2148A, B (Oct). i 


(1967) 1 Lab LJ 637 (Bom). Balkrishna 
Bhiva v, Industrial Tribunal (Syed 
Taki Bilgrami) — Revers. AIR 1972 
SC 171 (Jan), 


4967 Mah LJ 145, Mamarade Y. A. v. 
Authority under Minimum Wages 
Act, Nagpur — Revers. AIR 1972 
SC 1721B,C (Aug). 


(1968) Cri, Appeal No. 667 of 1966. D/- 
10-6-1968. (Eom) — Revers, 
1972 SC 622A.B (Mar). 


(1968) Cri. App. No. 671 of 1968, D/- 2-7= 
1968 (Bom) — Revers. AIR 1972 
SC 1797 (Aug). : 


@1968} Mah LJ 185, N, E. L. P. Co. v. 
M. S. E. B.. Bombay — Revers. AIR 
1972 SC 706 (Mar). 


(1969) Cri. A. No, 790 of 1967, D/- 24-1- 
1969 (Bom) — Revers. AIR 1972 
SC 221 (Jan). 


(1970) Cri, Appeal No, 284 of 1970 and 
Confirmation Case No. 3 of 1970, Dj- 
94-12-1970 (Bom) — Revers. AIR 
1972 SC 6564 (Mar), 


(1970) Ref. (I. T.) No, 284 of 1968 & 19 
of 1969. D/- 9-6-1970 (Bom) — 
Revers. AIR 1972 SC 1967 (Sept). 


(1970) Spl. Civil Appl, No, 1019 of 1970, 
. D/- 6-11-1970 (Bom) — Revers. AIR 
1972 SC 1680A B (Aug). l 


(1970) 72 Bom LR 585, State v., Century 
Spinning end Mig, Co. —— CIS. 
AIR 1972 SC 545 (Mar), 


(1971) Spl. Civil App. No. 619 of 1971, 
D/- 7-7-1971 (Bom) — Revers, AIR 
1972 SC 1893 (Sept). ° 


(1971) 73 Bom LR 200, P. C. M. (Pvt.} 
Ltd. v. Asst. Collector of Central 
AIR 1972 SC 689 


AIR 1972 


Excise — Over. 


(Mar). 
CALCUTTA 


(1964) A. F. O, D. No, 136 of 1960. D/- 
10-3-1964 (Cal) — Revers, AIR 1972 
SC 378 (Feo). 


(1966) Civil Rules Nos, 1827(F) to 1829(F)} 
of 1966, D/- 18-8-1966 (Cal) — 


Revers, AIR 1972 SC 749C (Apr). 
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(1967) I.T.R. Nos, 106 & 215.. of 1963, 
D/- 11-8-1967 (Cal) — Revers. AIR 
1972 SC 1880B (Sept), 


(1967) I. T. Ref, No, 144 of 1963. D/- 
20-7-1967 (Cal) — Revers. AIR 1972 
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(1967) N. I. T. 3 of 1967. D/- 23-10-1967 
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AIR 1967 Cal 269, Asst. Collector of 
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Co. of India Ltd. — Revers. AIR 


1972 SC 2563C (Dec). 


AIR 1968 Cal 74, Smt. Latika Ghosh 
v. Nirmal Kumar Ghosh — Revers. 
AIR 1972 SC 2119B (Oct). 


AIR 1968 Cal 287, Avery India (P) Ltd. 
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Revers. AIR 1972 SC 1626C (July). 


AIR 1969 Cal 236, Commr, of Income- 


tax v. Central India Industries Morar - 


Revers. AIR 1972. SC .397B (Feb). 


1969 Lab IC 1158 = (1952) 1 Lab LJ 
85 (Cal), Workmen of Continental 
Commercial Co, Pvt, Ltd. v. Govt. 


of West Bengal — Over. AIR 1972 
SC 343B (Feb), 
(1969) 39 Com Cas 401 (Cal, Commr, 


of Income-tax (Centrel) Calcutta v. 
Associated Industrial Development 
Co, (Pvt.) Ltd, — Revers, .AIR 1972 
SC 445 (Feb), 

(1969) 1 ITJ 465 (Cal), Commr, of L-T. 
v. Ellerman Lines Ltd.; Calcutta — 
Revers. AIR 1972 SC 524 (Mar). 


(1970) App. No. 148 of 1369. D/- 14-9- 
1970 (Cal) — Revers. AIR 1972 SC 
1826 (Sept). 


(1970) Appeal No, 76 of 1970, D/- 9-7- 
1970 (Cal) — Revers, AIR 1972 SC 
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AIR 1970 Cal 134, Sheik Mohd. Sayeed 
v. Asst. Collector cf Customs — 
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and 331 of 1971. D/- 13-9-1971 (Cal) 
— Revers. AIR 1972 SC 1660A 
(Aug), 


(1971) 82 ITR 567 (Cal). Commr, of In- 
come-tax v., Sardar Indra Singh 
Trust — Revers, AIR 1972 SC 34 
(Jan). 


DELHI 
(1967) I Tax Ref. No. 18 of 1963, Dj- 
17-2-1967 (Delhi) Revers. AIR 1972 
SC 159 (Jan), 


Delhi (conid.) 

(1968) Cri. A. No. 68 of 1937 and Murder 
Ref, No. 1 of 1967, D/- 12-8-1968 
(Delhi) — Revers, AIR 1972 SC 
975C,D (May). 


(1970) F. A. O. (O. S.) No. 40 of 1970, 
D/- 30-10-1970 (Delhi) — Revers. 
AIR 1972 SC 915 (Apr). 
AIR 1970 Delhi 132, Rajendra Sareen 
v. State of Haryana — Revers. AIR 
. 1972 SC 1004D (May). 


1971 Cri LJ 1375 (Delhi), Hiralal Jain 
v. Delhi Administration (State) — 
Revers. AIR 1972 SC 2598 (Dec). 


1971 Ren CR 879 (Delhi), Hindustan 
Trust (Pvt.) Ltd. y, G, S. Gupta — 
Revers. AIR 1972 SC 2091A (Oct). 

(1971) 22 Fac LR 370 = (1971) 1 Lab LJ 
167 (Delhi), Prem Nath Motors 
Workshop (P,) Ltd. v, Industria] Tri- 
Þunal, Delhi — Over. AIR 1972 SC 
136C (Jan). 


1971 Ser LR 508 (Delhi), Nayak P. R. 
v. Union of India — Revers. AIR 
4972 SC 554 (Mar). 


GUJARAT — 


(1967) 8 Gui LR 500, G. G. Gandhi v. 
Municipal Corporation of Ahmeda- 
bad — Revers. AIR 1972 SC 1730B 
(Aug). 

(1968) Cri. A. No. 576 of 1968, D/- 20-11- 
1968 (Guj) — Revers. AIR 1972 SC. 
922A (Apr). 


(1968) S. T. Ref. No. 1 of 1966, D/- 1-7 
1968 (Gui) — Revers. AIR 1972 SC 
1786 (Aug), 

(1968) 2 ITJ 322 (Gui). Commr. of Guja- 
rat I Ahmedabad v. M/s. S. C. Kothari 
rire — Revers. AIR 1972 SC 391B 

e 


(1968) 70 ITR 503 (Gui). Commr, of L-T. 
Gujarat v. Ahmedabad Rana Caste 
Association — Revers. AIR 1972 SC 
273 (Feb), 


(1969) Cri. Appeal No. 18€ of 1966, D/- 


2-5-1969 (Gui) — Revers. 
SC 1150 (May). 


HIMACHAL PRADESH 


(1966) W. P. Nos. 18 to 21 and 23 to 25 
of 1965, D/- 23-7-1963 (H. P.) — 
Revers. AIR 1972 SC 1329 (Jun). 


JAMMU AND KASHMIR 
(1970) Cri. A. No. 12 of 1959 & Cri. Ref. 
No. 10 of 1970 ( J & K) — Revers. 
AIR 1972 SC 102B (Jar). 


KERALA 
(1968) Cri. M. P. Nos. 175. 177 and 179 


of 1968, D/- 25-6-1968 (Ker) — 
Revers. AIR 1972 SC 496B (Mar). 


AIR 1972 
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Kerala (contd.) 

(1968) 68 ITR 132 (Ker), Commr. of Gift 
Tax Kerala v. P. Gheevarghese, Tra- 
vancore Timbers and Products — 
Revers. AIR 1972 SC 23 (Jan), 


AIR 1969 Ker 300, Srinivasan K. v. 
Commr, of L.-T, — Revers. AIR 1972 
SC 491B(Mar). 

(1970) W. P. No. 197 of 1968, D/- 26-3- 
1970 (Ker) — Revers. 
2178B (Oct). 


1971 Ker LT 636. Jeo Lopez v. American — 


Export Isbrandtsen Lines Inc. — 
AIR 1972 SC 1405 (Jun). 


MADHYA PRADESH 


Revers. 


(1968) C. A. No, 310 of 1966, D/- 27-11~. 


1968 (Madh Pra) — Revers. 
1972 SC 1557 (Jul), 


(1968) Cri. App. No. 290 of 1967, Dj/- 
13-11-1968 (MP) — Revers. AIR 
1972 SC 1309 (Jun). : 


ATR 1968 Madh Pra 107, Rajkumarsingihji 
y. Commr. of Expenditure Tax, M, P. 
& Nagpur — Revers. AIR 1972 SC 
2319A (Nov). 


(1969) Cri. Appeal No. 924 of 1968, D/- 
24-1-1969 (MP) — Revers, 
SC 716 (Mar). 


(1969) Misc, Cri. Case No, 268 of 1967; 
D/- 13-3-1969 (Madh Pra), — Revers. 
ATR 1972 SC 2086 (Oct), 


(1970) Misc. Petn, No. 256 of 1970, D/- 
3-9-1970 (Madh Pra) — Revers. AIR 
1972 SC 1812 (Aug), 


AIR 


. (1970) Lab IC 510 = 1970 Jab LJ 8, M. P. 


State Road Transport Corporation v. 
Industrial Court M. P. — Over. AIR 
1972 SC 136C (Jan). 
41971) Cri, A. No. 391 of 1969. D/- 25-1= 
‘1971 (MP) — Revers, AIR 1972 SC 
1823 (Aug), 


MADRAS 


AIR 1957 Mad 69 = 69 Mad LW 936, 
Chairman of the Madras Port Trust 
v. Claims Authority — Over. AIR 
1972 SC 1721 B (Aug). 


(1960) Appeal No. 334 of 1956. D/- 4-4- 
1960 (Mad) — Revers. AIR 1972 SC 
17168 (Aug). 

(1962) 12 STC 468 = 1962 Mad WN 498, 
Dy. Commr., of Commercial Taxes 
Madras Division v. Sri Swami & Co. 
— Some observations Disapproved in 
AIR 1972 SC 1781B (Aug). 


TLR (1968) 3 Mad 466, State of Madras 
w. Hameed & Co, — Revers. -AIR 
4972 SC 1781B. (Aug), 

(1970) Ele, P. No, 1 of 1969, D/- 13-2- 
1970 (Mad) — Revers. AIR 1972 
SC 608A, B. C (Mar). | 


AIR 1972 SC. 


AIR 1972 | 


- Madras (contd.) 
(1970) W., P. Nos, 1465 and 1467 to 1483 
of 1970, D/- 3-9-1970 (Mad) — 
Revers. AIR 1972 SC 1126 (May). 


AIR 1970 Mad 43 = 78 ITR 541, Commr. 
- of Expenditure Tax v. T. S. Krishna 
— Over. AIR 1972 SC 2319A (Nov), 


1971) El. Petn. No. 1 of 1970, D/- 8-1- 
1971 (Mad) — Revers. AIR 1972 SC 
. 2284 A (Nov), : 


i197 W. A. No. 120 of 1971. DJ- 25-3- 


1971 (Mad) — Revers. 
§35B, C (Apr), 


t971 Mad LW (Cri) 256. Frank Mor Caes 
v., T. V. Chokappa — Revers. AIR 


1972 SC -2609B (Dec), 
MYSORE 


(1962) Appeal No, 330 of 1959, D/- 2-11- 
1962 (Mys) — Revers. AIR 1972 SC 
2299 (Nov), 


AIR 1965 Mys 317 = (1965) 2 Lab LJ 
26. Municipal Borough Bijapur v. 
M. N. Gundewar — Over.” AIR 1972 
SC 1721B (Aug). a 


(1966) R. F. A, No. 170 of 1963, D/- 5-7- 
1966 (Mys) — Revers. AIR 1972 SC 
1359 A (Jun). 


ILR 1967 Mys 589. R. Hanumanthappa & 


AIR 1972 SC 


Sons v. Commr. of _Income-tax 
Bangalore — Revers. AIR 1972 SC 
175B (Jan), 


(1967) 65 ITR 123 = 9 Law Rep 678 


(Mys), P. F. Pinto v. Commr. of 
Wealth Tax — Over. AIR 1972 SC 
2119B (Oct). 


AIR 1968 Mys 89 = 6 Law Rep 855, 
Ganeshmul Channilal v. Collector of 
Central Excise — Over. AIR 1972 
SC 689 (Mar). 


(1968) 68 ITR 205 = (1968) I Mys LJ 244, 
Mysore Spun Silk Mills Ltd. v. 
Commr, of Income-tax, Bangalore — 

Over. AIR 1972 SC 878A (Apr). 


AIR 1969 Mys 208, Najundappa R. N. v. 


T., Thimmiah — Revers. AIR 1972 
SC 1767 (Aug). 
ORISSA 


AIR 1956 Orissa 129 =: 1956 Cri LJ 909, 
Artatran Mahasuara v. State — 
Over. AIR 1972 SC 711E (Marn). 


ILR (1967) Cut 333, Chandrasekher Singh 
Bhoi v. State of Orissa — Revers. 
AIR 1972 SC 486A (Mar). 


ILR (1967) Cut 446, B. Patnaik Mines 
Pvt. Ltd. v. N. K. Mohanty. Sales 

. Jax Officer — Over. AIR 1972 SC 
2617 (Dec). 


List of Cases Overruled Etc, in A. I. R. 1972 Supreme Court 


Orissa © (cOntd.) © 
AIR 1969 Orissa 1. Uttareswari Rice Mill, 
Berhampur v. Sales Tax Officer. In- 
telligence Wing -Vigilance. Berham- 
pur — Revers. AIR 1972 SC. 2617 
(Dec), oN age i 


(1970) F. A. No. 40 of 1864. D/- 5-8-1970 
(Orissa) .— Revers. AIR 1972 SC 
1048B (May). i 


ILR 1971 Cut 1186, Harinarayan Jaiswal 
v. State of Orissa — Revers. AIR 
1972 SC 1816 (Aug). 


AIR 1972 Orissa 40 (FB). R. S. Chandan- 
mull Indrakumar (Pvt.) Ltd. v. State 
of Orissa — Revers. AIR 1972 SC 
2112 (Oct). 


PATNA 


(1965) A. F. O. D. No. £08 of 1960, D/- 
11-9-1965 (Pat) — Revers. 
SC 1274 (Jun). - ; 


(1966) Cri. A. No. 52 oF 1966 (Pat) — 
Revers. AIR 1972 SC 1300 (Jun). 


AIR 1966 Pat 219. Ballarpur Collieries 
Co. v., Salim M. Merchant — Revers. 
AIR 1972 SC 1216 C (Jun). 


ATR 1966 Pat 326, Maharaja Chintamani 
saran Nath Sah Dec v. Commr. of 
Income-tax B, & O; — Revers. AIR 
1972 SC 80 (Jan), l 


1966 BLJR 834, Tribeni Devi v. Collec- 


tor — Revers. AIR 1972 SC 1417 
(Jun). 

{1967) Cri. Revn. No. 982 of 1967. D/- 

` 10-7-1967 (Pat) — Revers, AIR 1972 

SC .2225 (Oct). 

{1967) C. W. J. C. No. 567 of 1966, D/- 
24-4-1967 (Pat) — Revers. AIR 1972- 
SC 2189B (Oct). 

(1968) Cri. App. No. 47” of 1966, D/- 
30-7-1968 (Pat) — Revers. AIR 1972 
SC 244 (Feb). 

(1968) Cri. Appeal No. 29 of 1968, D/- 
1-11-1968 (Pat) — Revers. AIR 1972 
SC 1554A (July). 

(1968) Cri. Rev. No. 1583 of 1967. D/- 
838-1968 (Pat) — Revers. AIR 1972 
SC 214 (Jany 

(1968) Cri, Rev. No, 1062 of 1968, D/- 
11-7-1968 (Pat) — Revers. AIR 1972 

* SC 642A (Mar). - 

{1968) Cri. Revn. No. 1336 of 1968. D/- 
26-11-1968 (Pat) — Revers. AIR 1972 
SC 949B (Apr). 

(1969) Cri, Revn, No, 2293 of 1968, D/- 
13-3-1969 (Pat) —.Revers. AIR 1972 
SC 1610 (July). 

e 

41969) Cri. Revn. No. 1338 of 1969, D/- 

11-7-1969 (Pat) — Revers. AIR 1972 


SC 1485 (July), 
1972 (8.C.) Indexes 5/(1)—8 pages. 


AIR 1972 ° 
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‘ Patna (contd.) 
AIR 1969 Pat 140. Kedar Prasad Sinha 
v. State of Bihar — Revers, AIR 1972 
SC 1515 (Jul). 


1969 BLJR 845. Pabitar Singh v. State of 
Bihar — - Revers. . AIR 1972 SC 1899 
(Sept). 


(1970) Ele, Petn, No, 2 of 1969, D/- 22-5- 
1970 (Pat) — Revers. AIR 1972 SC 
- 580A, -B (Mar). 


(1970) Govt. Appeal No, 20 of 1967. 
29-7-1970. (Pat) — Revers, 
SC 464 (Feb), 


(1971) C. W. J. C. No. 41 of 1971, D/- 
6-5-1971 (Pat) — Revers. AIR 1972 
SC 1242B (June). 


D/- 
AIR 1972 


PUNJAB 


(1961) 43 ITR 36 = ILR (1961) 2 Puni 
484, Rai Woollen Industries v. 
‘Commr. of Income-tax — Over, AIR 
1972 SC 391B (Feb), 


(1962) 46 ITR 193 = 32 Com Cas 801 

(Puni), Union of India v. Seth Spinn- 

ing Mills Ltd. — Over. AIR -1972 
SC 878 A (Apr). 


(1966) L.-P. A, No. 218 of 1965, D/- 21-2- 
1966 (Puni) — Revers. 
2587A. B (Dec). 


AIR 1967 Punj 195, Prithvi Chand v. 
Union of India — Revers. AIR 1972 
SC 2427 (Nov). ` 


(1968) Cri. No. 1200. of 1967. D/- 10-12- 
19638. (Puni) — Revers. AIR 1972 SC 
1295A, B (Jun). 


(1968) L. P. A. Nos, 205-207 of 1968. D/- 
18-7-1968 (Puni) —- Revers, AIR 1972 
SC 1760A (Aug). 


. (1968) Cur LJ 108. Acharya Ganesh Dass 


v. State of Punjab — Revers. 
1972 SC 1973 (Sept.) 


(1969) L. P. A. No. 6 of 1969. D/- 13-1- 
1969 (Punj) — Revers. AIR 1972 SC 
2472 (Nov). ` 


(1969) 73 ITR 236 (Puni), H. H. Raja Sir 


AIR 


Harinder Singh v. Commr,- of In- 
come-tax — Revers. AIR 1972 SC 
7C (Jan), l à 


(1970) C. W. No. 2673 of 1970. D/- 28-9- 
1970 (Puni) — Revers. AIR 1972 
SC 1061A (May). : 


(1970) C. W. No, 3321 of 1970. D/- 14-12- 
1970 (Punj) — Revers. AIR 1972 SC 
515A (Mar). 


(1970) Ele. Petn. No. 1 of 1970. D/- 24-12 
1970 (Punj) — Revers. AIR 1972 SC 
515A (Mar). Bg 7 


AIR 1972 SC -> 
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RAJASTHAN 


(1969) Cri, App. No, 376 of 7965. Dj- 
17-1-1969 (Raj) — Revers. AIR 1972 
SC 1502A, B. D (July), 


(1969) D. B. Cri, Appl, No. 537 of 1966, 
D/- 23-4-1969 (Rai) — Revers. AIR 
1972 SC 1838 (Sep). 


{1971) Cri, Misc. Appln. No, 152 of 1971, 


D/- 11-2-1971 (Raj) — Revers. AIR 
1972 SC 1809 (Aug). _ 


t 


in A. I. R. 1972 Supreme Court 


MISCELLANEOUS 


AIR 1927 Rang 61- =. 28 Cri LJ 145, Nga 
Pan Gaing v. King Emperor — Over. 
AIR 1972 SC 928 (Apr). 

-AIR 1937 Rang 50 = 167 Ind Cas 493, 
M. K. T. C. Venkatachalam Chettiyar 
v. Collector Bassein — Diss, AIR 
1972 All 144A (Mar). 

(1954) 1 All ER 197 = (1954) 1 WLR 

` 203. N. Tee Kappa v. Gowda and 
Bros — Not F. ane 1972 Mys 109B 
(May). 
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COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following supplement to 
Comparative Tables of A. I. R, = See J ournais is issued 


AIR 1968S C 
AIR Other Journals 


1064 ILR 48 Pat 785 
A323 (1971) 1 Serv 


LR 785 
AIR 1969 SC. 
AIR Other Journals 
204 ILR 48 Pat 947 
215 (1971) 1 Serv 
L R748 
958 (1971) 1 Serv 
? L R 778 
882 ILR 49 Pat 289 
3864 ILR 49 Pat 107 
971 ILR 49 Pat 119 
4270 ILR (1970) 1 All 
. 215 
1802 (1971) 1 Serv 
LE118 
1308 (1971) 1 Serv L R 
: - 791 
1352 ILB 49 Pat 199 
AIR 1970S C. 
AIR Other Journals 
27 ILR 49-Pat 131 
82 ILR 48 Pat 296 
105 ILR (1970) 1 All 
286 
108 ILR (1870) 1 All 
292 
140 ILR (1970) 1 
All 280 
253 (’72) 83 ITR 26 
259 ILR 48 Pat &71 
267 IDLR48 Pat 722 
814 ILR 48 Pat 775 
818 ILR (1970) 1 
All 318 
, 826 TR 48 Pat 748 
881 (1972)150J20 
413 ILR (1970) 1 
åll 327 
453. (1972)18S C782. 
458 ILR (1970}2 All 70 
488 ILR (1971) 1 
All 488 
729 ILR (1970) 2 All16 
745 1972 Jab I: J 49 
753 ILR (1970) 2 Alll 
759 ILR 48 Pat 972 . 
783 IZR (1970) 1 
All 737 
786 ILR (1971) 1 Allg 


A.I. R. Supreme Court = Other Journals ` 


AIR 1970 5C 
Other Journals 
ILR (1970) 2 All 6 
ILR 48 Pat 1 
(1972)1 SCJ 87 


AIR 


806 | 
809 
843 


ILR 49 Pat 66 
951 (1972)1SC J 51 
967 ILR (1971)1 

All 495 
1971 Rajdhani 

L R 63 
1973 Mah L J 161 
1972 M P-L J 241 


(1972) 1 BCI 47 = 
ILR (1971) 1 
All 513 
ILR (1971) 1 
All 620 
1972 Mah LJ 213 


(1972) 1 SCJ 25 
1972 Mah D J 309 
ILR (1970) 2 All 89 
IÙR (1971) 1 

All 325 
40 FJ R517 


ILR (1970) 2 
All 821 
ILR 49 Pat 697 
ILR 49 Pat 503 . 
ILR (1971) 1 
i All 584 
ILR (1971) 1 
All 548 
ILR (1971) 1 
All 555 
1972 MPLJ 288 
1972 Mah LJ 235 
ILR (1971) 2 All í 
ILR (1970) 2 
All 345 
ILR (1970) 2 All 23 
‘ ILR 49 Pat 607 
ILR (1971) 1 
All 809 
1972-Mah L J 230 
ILR 48 Pat 959 
ILR (1970) 2 All 51 
1972 Pat LJ R 449 
(1972) 1 SC J 314 
74 Bom L R 46 
1972 Mah.L J 320 
(1972) 1 Andh 
L T 157 
1972 Mah LJ 32 
(1972)1 SCg 41 


(1972) 1 Lab LJ 99 


1872 1972 Ren C R 813 


- 1972 M L J (Cri) 78 


1972 ML J (Cri) 42 


(1972) 8 Co-op LJ 1 


AIR 
1880 
1955 
1973 
2007 


2097 


AIR 


66 
i07 
125 


~47 


|252 


| 161 


166 
210 
178 
186 
-91 


` |208 
234 


25l 
£57 
260 


267 
58I 
300 
310 
215 
321 
330 


349 
553 
563 


869 
572 


374 


278° 


222 


232 


` (1971) 


1972 


AIR 1970 SC 


Other Journals JAR 
{435 - 


ILR (1970) 2 
All 665 


439 


“TLR (1970) 2 All 40 '449 


ILR (1970) 2 All 58 |454 


74 Bam L R 53 


. 1972 Mah LJ 361 


(1971) 2 SC R197 


o 


AIR 1971 SC 


Other Journals 


1972 B LJ R 358 
(1972) 2 S C J 198 
ILR (1971) 3 All & 
1972 Mad L W 
(Ori) 13 
(1971) 2 B C R 807 
£1972) 1 SC A 190 
R 799 


(1971) 


(1972). 


2 
2 
(1971) 2 
2 
2 
(1872) 1 


mewn mum Wm 


(1971) 2SCR 
(1971) 28 © R 681 
(1972) 1 S O J 355 
(1972) 1 S07 369 
1973 Mad L J 


(Cr 
(1972) 1 S C J 382 
1972 Mab L J 197 
(1972}15 CJ 317 
1972 Jab Ld &5 
1972 Mah LJ 146 
(1I972)15CJ 11 
1972 Mah L J 301 
ILR (1973) 1 

. All 828 
(1971) 25 C R 594 
(1971) 290 R 423 
1978 Mad L W 

(Cri) 1 

(1971) 28 17 
(1971) 28 
(1872) 138 

88 
(1971) 28 
(1971) 26 
(1972)18 
74 Bom 


C 
C 
c J 91 
C R 247 
0 30 
C 
C 
LR 
ah L 
PL 
280 


(1971) 


458 


474 


722 


725 


730 


740 


. (1872)2 M 


© (1971) 8 


AIR 1971 SCG 


Other Journgls 
(1971) 2 80 R 657 


` (1971) 2 S O R 709 


(1971) 2 SC R 691 


(1971) 2 
1972 Ma 


1972 MP W 
1972 Mad L 
( 


(1971)3 80 
(1971) 3 SC R 34 
ILR (1972) Cut 1 
(1971) 8 8G R 310 

(1971) 3 S O R 306 


- (1971) 3 S O R 324 


(1971) 3 S C R 298 
(1971) 3 S O R 282 
(1971)3S30R 489 
{1972)1 IT J126 
(1972) 1 S C J 208 
(1971) 3 SCR 415 
(1972) 2 I TJ1 
(1972) 2 
(1972) a 


a 


gens gaci 


{1972) 1 
1972 M 


Et n 


( 
{1972) 1 8C A 473 
(1971) 3 S C R 478 

aLWw 
i) 16 
J1 
J1 
R 
J 
J 168 
1972 B L J R 528 
SOR 442 
(1971)38 0R 


68 


-AIR 
742 
751 
T52 
786 


778 


781 
786 


AIR 1971 Supreme Court = Dther Journals (contd.) 


AIR 1971 SC AIR 1971 SC 


Other J ournals 
(1972) 18CA 329 
(1871) 38 OR 301 
(1971) 3S C R 232 


(1971) 8 

(1971) 28C BR 908 

1971 Mad L W 
(Cri) 282 


‘ Td Bom LR 444 


792 


818 
816 


823 
829 


(1971) 3 S C R 288 


(1972) 1 S C A 210 
(1972) 2 § O R 817 


Assam L R 

(1971) SC 54 
(1972)1 50 J 665 
1972 Mad L J 

- (Cri) 387 

(1971)3 8 CR 807 
(1972) 1 SC A 288 
(1971) 3S CR 715 
42 Com Cas 120 


,832(2) (1972) 1 S OJ 572 


856 


886 


884 


891 


922 
946 
961 
963 
966 
974 
987 
1015 


1017 
1028 
1033 
1038 
1041 


1045 
1050 
1070 


1972 Mad LJ 
(Ori) 345 
(1971)3 SCR 711 


1972 MP WR1 
(1971)2 SO A 565 
(1971) 3 S C R 257 


74 Bom L R155 
(1971)2 SO R 657 
1972 Mad L W 
(Cri) 93 
(1971)2 SCR 427 


(1972) 1 in WR 
(SC) 89 


- (1872) 1 An WR 
S 


C) 6 

(1972) 1 Mad L J 

(SC) 5 
(1971) 28 C R878 
ál FSR 361 
(1871) 2S C R 758 
ILER 49 Pat 488 
(1971)3 8 0O R 791 
(1971) 3 S C R 795 


(1971) 3 S O R 840 
(1971) 3 S C R 815 
(1971) 3 8 C R 855 
(L371) 3 9C A 562 
(1971) 3 S d R 365 
(1971) 3 S O R 370 
(1971) 2 8 C R 603 
(1971) 3 S C R 871 
(1971) 3 B O R 897 
(1971) 1 SC J 80 

1978 M P W R85 

1973 AllL J94 

(1971) 2 8 C R 522 
(1971) 3 S O R 914 
(1972) 19 C A 329 


(1972) 1 8 C J 643 
(1972) 2 Mad LJ 
(SC) 5 
(1972) 2 An W R 
SQ 5 


(1971) 38 C R 590 


| AIR 


| 1078 
1093 


1106 


1110 
11165 
1120 
1153 
1158 
1170 
1210 
1217 
1224 
1228 
1288 
1245 


1256 


1259 
1283 


1292 
1318 
1381 
1337 


1349 
1374 


|1403 
1409 


1447 


C 


1454 


11477 
'1480 


1482 
1491 
1525 
1531 
1547 


1588 
1589 


1575 


AIR 1971 SC 
Other Journale 


(1971)28C R 407 
(:972)1S0 A 82 
(1971) 3 S O R 483 
1972 Pat LJR& 
(1971) 3 S © R 868 
(1971) 3 8 O R 203 
(1971) 8 S C R 859 
(1971)380 BR P 
(1971) 3 8 C R 981 
(1971)3 8 O R 784 
(1972) 1 8 CJ 224 
1973 Pat L J-R 92 
(1971) 3 § C R 2765 
(1971) 2 8 C R 583 
(1971) 2 S C R 550 
(1971) 2 S C R 573 
(1971) 2 B C R 537 
(1972) 1 8 CJ 804 
(1972) 1 ITJ 48 
(1872) 1 S CJ 122 
(1972) 1M LJ 
` (8C) 33 
(1972) 1 An WR 
(50) 88 
(1972) LS 0 J 135 
(1972) 1 8 C.J 189 
1972M LJ 
Cri) 136 
(1972)IMLJ 
l (SC) 43 


` (1872) 1l An WR 


(SC} 43 
(1971) 2 S O R 607 
1972 Mad L W 
(Cri) n 
(1972) 1 
(1971) 2 
(1971) 2 
(1972) 1 
(1972) 1A 


d 
S042 
BCR4 jes 
SCR 5 
SCJ} 
wR 
(SC) 12 
(1872) 1 Mad LJ 
(SC) 12 


AIE 


158) 
1584 


1673 
1687 


(1693 
1735 
177- 


1801 
1823 


195) 


1972 Pat L J R 100 |1878 


{1972)1 S807 180 

(1871) 2 BC R 61L 

ILR (1971) 1 

: All 791 

1972 Serv L R 11 
(1971) 1 Serv 

L 

(1971) 1 Serv 

L R29 


1972 MPW R95. 


1972 Jab L J 9965 
1972 MP L J 284 


(1972) 1 SC J 147. 


1972 Mad L J 
(Cri) 159 
(1971) 2 SC R 623 
1971 Mad L W 
(Cri) 279 
(1972) 1 S OJ 142 
1972 Mad L J 


(1972) 
(1972) 


1887 
1928 


Ri% |. 
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AIR 1972 SUPREME COURT 1201 
(V 59 C 214): 


(From Award of Industrial Tribunal 1 
—Allahabad)* 

S, M. SIKRI, C. J, A. N. GROVER, 

| A N. RAY, D. G. PALEKAR, 
M. H. BEG, JJ. 


_ The United Provinces Electric 
Supply Co., Ltd. Appellant v. T. N. 
Chatterjee and others, Respondents. 
Civil Appeal No. 1734 of 1967, D/- 
13-3-1972. 

(A) Industrial Employment (Stand- 
ing Orders) Act (1946) Pre. and S. 4— 
Scheme and object of Act — Certified 
standing orders — There can be no 


different conditions of service for dif-- 


ferent employees depenling upon the 
point of time when they came to be 
employed. 


The scheme and object of the Act 
clearly show that it wes not intended 
by the legislature that different sets 


of conditions should apoly to employ- 


ees depending on whether a workman 
was employed before the standing 
orders were certified or after. If the 
intention was otherwise it would lead 
to industrial unrest and not industrial 
peace, the latter being the principal 
object of the legislation. After the 
amendment of the law in 1956 the 
Certifying Officer and the appellate 
authority are duty bound to examine 
the question of fairness of the stand- 
ing orders and there can be no justi- 
fication now not to give effect to the 
principle of uniformity of conditions of 
service which is clearly contemplated 
by the provisions of the Act. AIR 1966 
SC 808 and AIR 1970 SC 512 Rel. on. 
AIR, 1959 SC 1279 and (1964) 2 Lab LJ 
146 (SC) Explained and Distinguished. 

(Paras 10, 11) 


(B) Industrial Employment (Stand- 
ing Orders) Act (1946), S. 4 — Certifi- 
cation of standing orders — Power of 
- certifying officer to certify standing 
order relating to matters not covered 
by items in schedule or Model stand- 
ing orders — U. P. Electric Supply 
Company Cl. 32 of the certified stand- 
ing orders relating to age of superan- 
nuation — Validity — (X-Ref: Sch. 
Items 8, 9 and 11-C (U. P.)) — (K-Ref: 
Industrial Employment (Standing 


*(Adjudication Case No. 15 of 1960, 
D/- 49-5-1967 — Ind. Tri. I, All) 
CP/DP/B847/72/KSB 
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Orders) Central Rules (1946), Sch. 1 
para 16 of Model Standing Orders). 


Neither item 8 nor item 9 of the 
Schedule to the Act nor para 16 of the 
Model Standing Orders contained in 
Sch. I of the Industrial Employment 
(Standing Orders) Central Rules, 1946 
covers termination of employment on 
attainment of age of superannuation. 
The Model standing Orders framed by 
the Central Government and by the 
Government of the State of Uttar Pra- 
desh did not contain any clause relat- 
ing to retirement or superannuation. 
It was for the first time that on Nov- 
ember 17, 1959 item 11-C relating to 
superannuation and retirement was 
introduced by the State of U. P. in 
exercise of the rule-making powers 
conferred by S. 15 of the Act. 

(Paras 12, 13) 

Held that clause 32 of the 
Certified Standing Orders of the 
U. P. Electric Supply Company 
which fixed the age of 955 years 
or a period of 30 years service 
for purposes of retirement was not 
valid and binding on the retired em- 
ployees as it was certified in July 1951 
when according to the express lan- 
guage of S. 4 of the Act the Certifying 
Officer or the appellate authority was 
debarred from adjudicating upon the 
fairness or reasonableness of the provi- 
sions of any Standing Orders. The 
Certifying Officer at that point of 


‘time and before the amendment of Sec- 


tion 4 in 1956 could not have possibly 
certified any standing order which did 
not relate to any item in the schedule 
on the ground that it was fair or 
reasonable. But after the insertion of 
item 11-C by U. P. in the schedule the 
Certifying Officer, when he modified 
clause 32 and fixed the retiring age at 
58 on April 22, 1961 could have valid- 
ly certified such clause as modified by 

i The necessary consequence was 
that the employees could not have 
been retired on the ground of superan- 
nuation in July 1959 under the orifi-~ - 
nal cl. 32 and they could be validly 
retired only on or after April 22, 1961 
in accordance with clause 32 as modi- 
fied by the Certifying Officer. 


. (Para 13) 

Quaere: Whether, even in the ab- 
sence of any item in the ‘schedule, 
Standing Orders can be framed on cer- 
tain matters which may be regarded 
as fair and reasonable and which may 
be so certified by the Certifying Offi- 
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cer. AIR 1970 Orissa 126 and AIR 1961 
Mad. 107, Discussed. (Para 13) 


(C). Civil P. C. (1908), S. 11 — 
Finality of appealable decision—Prin- 
ciple of res judicata—Applicability to 
interlocutory orders which are not 
final — (X-Ref: Constitution of India 
Art. 226). 


A party is not bound to appeal 
against every interlocutory order 
which is a step in the procedure. that 
leads up to a final decision or award. 
Where the High Court in, writ pro- 
ceedings quashed the award of the 
Industrial Tribunal and remanded the 
case to the Tribunal under Art. 227 for 
fresh disposal in accordance with law, 


the order is interlocutory and not a. 


final order and, therefore, the decision 
on any particular point given therein 
cannot operate as res judicaza in an 
appeal by special leave filed against 
the final award of the Tribunal given 
after the remand. AIR 1967 SC 1182 
Dist. AIR 1960 SC 941, Rel. on. 
. (Para 15) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 512 (V 57)= 
(1970) 1 SCR 808, Agra Electric 
Supply Co. Bta v. Sri Alledin 
8, 10, 14 
(1970) AIR 1970 Orissa 126 (V 57) 
=1970 Lab IC 1100, Saroj 
Kumar v. Chairman, Orissa 
State Electricity Board 12, 13 


(1967) AIR 1967 SC 1182 (V 54)= 
(1967) 2 SCR 476, Management 
ofthe Northern Railway Co- 
operative Credit Society Ltd. v. 
Industrial Tribunal, Raj asthan, 
Jaipur 15 

(1966) AIR 1966 SC 808 (V 33)= - 
(1966) 2 SCR 498, Salem-Erode 
Electricity Distribution Co. (P) 

Ltd. v. Their Employees’ Union ð 
7,9, 1 

(1964) 2 Lab LJ 146=(196¢) 8 
Fac LR 458 (SC), Workmen of 
Kettlewell Bullen & Co. Ltd. 

v. Kettlewell Bullen & Co. Ltd. q 


(1961) AIR 1961 Mad 107 (V 48)=' 
(1960) 1 Lab LJ 187, Manage- 
ment of the “Hindu” Madras v. 
Secretary, Hindu Office and 
National Press Employees ack 5 

2 1 

(1960) AIR 1960 SC 941 (V 47)= 
(1960) 3 SCR 590, Satyadkyan 
Ghosal v. Smt. Deorajin Debi 15 

(1959) AIR 195@ SC 1279 (V 46)= 
(1960) 1 SCR 348, Guest Keen 


A-I. R. 


Williams Private Ltd. v. P. J. 
Sterling 7, 8, 9, 10, 11, 14 
Mr. S. V. Gupte, Sr. Advocate 
(M/s. D. N. Mukherjee and Gautam 
Banerjee, Advocates, with him), for 
Appellant; M/s. G. C. Bhattacharya 
and M. V. Goswami, Advocates (for 
Nos. 1 and 3 to 8.) and Mr. O. P. Rana 
Advocate, (for No. 9) for Respondents. 
The following Judgment of the 
Court was delivered by 
GROVER, J.:— This is an appeal 
by special leave from an award of the 
Industrial Tribunal, Allahabad, dated 
May 19, 1967. 
2. The material facts may be 
Stated. The appellant, “which is a 


limited liability company and which 


later on went into voluntary liquida- 
tion, was carrying on the business or 
undertaking of generation, distribution 
and supply of electricity. One of such 
undertakings was the Electric Supply 


‘Undertaking at Allahabad in the State 


of Uttar Pradesh. Its affairs and “*busi- 
ness were being looked after and 
managed by Martin Burn & Co. Ltd., 
Calcutta. Some of the appellants 
workmen in Allahabad and its sur- 
rounding area were members of Bijli 
Mazdoor Sangh—a trade union register- 
ed under the Indian Trade Union Act, 
1926. The U. P. State Electricity 
Board compulsorily acquired and took 
over the assets of the appellant’s afore- 
said undertaking or business with 
effect from 16/17th September 1964. 


3. In accordance with the pro- 
visions of the Industrial Employment 
(Standing Orders) Act 1946, herein- 
efter called the ‘Act’ and the U. P. 
Industrial Employment (Standing 
Orders) Rules 1946 the appellant sub- 
mitted draft Standing Orders defining 
the conditions of employment of its 
employees. On July 14, 1951 these 
orders were certified by the Certify- 
ing Officer. Clause 32 of the Standing 
Orders was in the following terms: 


“32. RETIREMENT— An em- 
ployee who has served 30 years or 
who has reached the age of 55 will be 
retired, but exemption to this may be 
granted by the Company in special 
cases”. 

The workmen through the Bijli Mazd- 
door Sangh preferred an appeal under 
S. 6 of the Act from the order of the 
Certifying Officer to the State Indus- 
trial Tribunal which was the appellate 
əuthority under the Act. That appeal, 


4 


~similar terms. 


. 


d 


1972 


however, was dismissed. The Agra 
Electric Supply Co. Ltd. Agra and 
Benaras Electric Light & Power Co. 
Ltd. Varanasi, which is the appellant 
in the connected appeal (C. A. 164/68) 
also got certified Standing Orders in 
These electric under- 
takings were also under the manage- 
ment of Martin Burn & Co. Ltd. On 
July 16, 1959 notices were served on 
Seven workmen with efect from Sep- 
tember 1, 1959 on the ground that 
they had attained the age of superan- 
nuation or completec 30 years of 
service and they were retired by reason 
of their having attained the age of 
superannuation. Out of these work- 
men one of them Haider Ali died dur- 
ing the pendency of proceedings. The 
other six employees have been im- 
pleaded as respondents. Nos. 1 to 6 in 
the present appeal. 


4. According to the appellant 
these respondents accepted all the 
accumulations due to them in respect 
of Provident Fund contributions made 
by the appellant in respect of them 
and by themselves and were also paid 
gratuities credited to them in their res- 
pective Provident Fund accounts for 
their services prior to their becom- 
ing members of the Provident Fund. 

J: By an order dated February 
22, 1960 made under Section 4-K of 
the U. P. Industrial Disputes Act 1947 
the Government of U. P. referred to 
the Industrial Tribunal (í) at Allahabad 
for adjudication of an industrial dispute 
alleged to exist between the appellant 
and its workmen on tke following is- 
sues: 

“Whether the employers have 
wrongfully and/or unjustifiably retired 
their workmen, mentioned in the An- 
nexure, with effect from Ist August, 
1959? If so, to what relief are the 
workmen entitled?” 

Respondents 1 to 6 and Haider Ali 
(since deceased) were the workmen 
mentioned in the Annexure. The case 
of the workmen before the Industrial 
Tribunal was that they had entered 
service of the appellant prior to the 
certification of the Standing Orders. 
At the time of their appointment there 
was no condition that they would be 
liable to retirement after attaining any 
prescribed age or after putting in any 
fixed period of service. A practice was 
in vogue that the workmen would con- 
tinue in service till he was physically 
fit. Accordingly Clause 32. of the 
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certified Standing Orders was neither 
binding nor enforceable, The’ Indus- 
trial Tribunal made an award on May 
2, 1960 finding, inter alia, (a) the em- 
ployers were within their rights in 
retiring the workmen concerned. (b) 
the act of the employers in com- 
pulsorily retiring the concerned work- 
men from service could not be charac- 
terised as wrongful, illegal or unjusti- 
fied and (c) the workmen were entitled 
to no relief. 


6. On June 14, 1960 the Bijli 
Mazdoor Sangh moved an application 
under Section 10 (2) of the Act for 
amendment and modification of 
Clause 32 claiming fixation of retire- 
ment age at 60 years. On September 
20, 1960 the Union also filed a writ 
Petition in the Allahabad High Court 
for quashing the award. On April 22, 
1961 the Certifying Officer modified 
Clause 32 and fixed the age of retire- 
ment at 53 years. On September 10, 
1961 the appellate authority refixed 
the age of retirement at 55 years. 
Similarly appeals were filed by the 
Agra Electric Co. and the Benaras 
Electric Light and Power Co. Ltd in 
which similar orders were made. On 
July 12, 1966 the High Court record- 
ed an order quashing the award. It was 
held that Standing Order 32 was not 
applicable to the employees who had 
entered service before the certification 
of the Standing Orders. The Industrial 
Tribunal was directed to rehear the case 
and after giving an opportunity to the 
Parties of being heard give an award 
In accordance with law. Finally the 
award against which the appeal has 
been brought was given on May 19, 
1967. It was held in the award that 
all the seven workmen had been 
wrongfully and unjustifiably retired 
and that they should be deemed to 
have continued in service till Septem- 
ber 16, 1964 from which date they 
would be taken to have been retrench- 
ed. The appellant having been taken 
over by the U. P. State Electricity 
Board, it was directed that the em- 
ployers should pay full wages from 
the period August 1, 1959 to Septem- 
ber 16, 1964 and retrenchment com- 
pensation within Section 25-F read 
with Section 25-FF and Section 25-J 
of the Industrial Disputes Act, 1947. 


T. While deciding the writ peti- 
tion the High Court relied on three 
decisions of this Court for holding that 
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where there is no age of superannua- 
tion prescribed for the employees of 
a concern a provision in the Standing 
Orders certified subsequent to the date 
of employment regarding compulsory 
retirement will not be applicable to 
them. The first decision is in Guest 
Keen, Williams Private Ltd. v. P. J. 
Streling. (1960) 1 SCR 348 = (AIR 
1959 SC 1279). In that case after the 
enforcement of the Act the Industrial 
concern submitted its draft Standing 
Orders for certification to the Certify- 
ing Officer. That Officer certified the 
Standing Orders after giving the 
trade union oof workmen an 
opportunity to be heard and 
after considering their objections: 
The Standing Orders relating to re- 
tirement provided that the workmen 
shall retire: from the service of the 
company on reaching. the age of 5D 
years. The company gave notice to forty 
seven of its workmen who were over 
the age of 55 years retiring them and 
a dispute was raised about their retire- 
ment which was referred to the Tri- 
bunal for adjudication. It . was ulti- 
mately held by the Labour Appellate 
Tribunal that those workmen who 
were in employment prior to the date 
of certification of the Standing Orders 
would not be governed by it and their 
retirement was illegal. This Court 
examined the scheme of the Act includ- 
ing the relevant provisions. Notice 
was taken, in particular, of the fact 
that when the Standing Orders were 
submitted to the Certifying Officer 
all that he could do was to satisfy him- 
self that they made provision for other 
matters set out in the Schedule to the 
Act and that they were oherwise in 
conformity with its provisions. Under 
Section 4, as it was originally enacted 


the Certifying Officer could not adjudi-. 


cate upon the fairness or reasonable- 
ness of the provisions of the Standing 
Orders. This section was subsequent- 


ly amended in 1956 and the effect of 


the amendment was that the Certifying 
Officer was enabled to adjudicate upon 
the fairness or reasonableness of the 
provisions of the Standing Orders. It 
was pointed out by the Court that 
the scope. for enquiry before the Certi- 
fying Officer prior to the amendment 
of Section 4 was extremely limited. 
The only way in which the employees 


could claim modification of the Stand- 
ing Orders prier to the amendment of 
Section 4 was by raising an industrial 
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dispute in that behalf. Subsequent 
to the amendment the employees could 
raise the same dispute before the 
Certifying Officer and in a proper case 
they could apply for its modification 
under Section 10 (2) of Act. It was 
observed that the Standing Orders 
certified under the Act became part 
of the terms of the employment by 
operation of Section 7 but if an indus- 
trial dispute arose in respect of such 
Orders and it was referred to the Tri- 
bunal by the appropriate Government 
the Tribunal had the jurisdiction 
to deal with it on the merits. It was, 
therefore, held that the Tribunal had 
to consider not only the propriety, 
reasonableness and fairness of the rule 
but it had also to deal with the ques- 
tion as to whether the said rule could — 
and should be made applicable to em~ 
ployees who had already been employ- 
ed without any limit as to age of retire- 
ment. The decision in this case was 
followed in Workmen of Kettlewell 
Bullen and Company Ltd. v. Kettlewell 
Bullen and Company Ltd., (1964) 2 
Lab LJ 146 (SC). The next case. in 
which a similar question arose is Salem 
Erode Electricity Distribution Co. Ltd. 


vy. Salem Erode Electricity Distribution 


Co. Ltd. Employees Union, (1966) 2 
SCR 498 = (AIR 1966 SC 808). It: 
was claimed by the company. which 
vas the employer there that the urgent 
reed for increased production and 
supply of electrical energy could be 
met if the existing rules embodied 
in two of its certified Standing Orders 
realting to holidays and leave were 
suitably amended. The amendments 
proposed sought to introduce different 
rules relating to holidays and leave 
for employees who were appointed be- 
fore a specified date and those who 
joined service after that date. Both 
the Certifying Officer and the appel- 
late authority disallowed the amend- 
ments. The company appealed to this 
Court and the scheme of the Act was 

examined once again. It was emphasis- ` 
ed that after the amendment of Sec- 
tion 4 of the Act made in 1956 jurisdic- 
tion had been conferred on the Certi- 
fying Officer as well as the appellate 
authority to adjudicate upon the fair- 
ness or reasonableness of the provi- 
sions of the Standing Orders. Thus 
the jurisdiction had .been widened. 


Moreover under Section i0 (2) as ori- 
ginally enacted it was only the em- 
ployer who could make an application 
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to the Certifying Officer to have the 
Standing Orders modified. By the 
amendment made in 1956 even work- 
men were enabled to exercise that 
right. Addressing itself to the question 
whether it was permissible for an in- 
dustrial establishment t> have two sets 
of Standing Orders to govern the re- 
levant terms and conditions of its em- 
ployees it was laid down after an ex- 
amination of the scheme of the rele- 
vant provisions of the Act in the light 
of the matters specified in the Schedule 
that there was no scope for having 
two separate Standing Orders in res- 
pect of any one of them, it was said :— 


Sau lnaiabeaedened the conclusion ap- 
pears to be irresistible that the object 
of the Act is to certify Standing Orders 
in respect of all the matters covered 
by the Schedule and having regard to 
these matters Standing Drders so certi- 
fied would be uniform and would ap- 
ply to all workmen alike who are em- 
ployed in any industrial establish- 
ment.” 


It was considered that Guest Keen 
Williams Pvt. Ltd., (1960) 1 SCR 348 
= (AIR 1959 SC 1279) could afford no 
assistance because that matter came to 
this Court from an industrial dispute 
which was the subject matter of in- 
dustrial adjudication and all that this 
Court did was to fix the age of super- 
annuation for workmen who had been 
employed prior to the date of the 
certification of the relevant Standing 
Orders. That course was adopted in 
the special and unusual circumstances 
of that case. 


8. In the next decision Agra 
Electric Supply Co. Ltd v. Shri 
Alladin, (1970) 1 SCR 808 = (AIR 1970 
SC 512) one of the main questions was 
whether three workmen who had been 
employed long before 1951 when the 
company’s Standing Orders were certifi- 
ed could be retired under Stand- 
ing Order which prescribed the 
age "of superannuation as 59 years. 
This Court took a view which 
seemingly runs counter to Guest 
Keen Williams Pvt. Ltd., (1960) 1 
SCR 348 = (AIR 159 SC 1279). 
It was held that the Standing 
Orders when certified would be bind- 
ing on the employers as well as all the 
workmen who were in employment 
at the time the Standing Orders came 
into ferce and those employed there- 
after as uniform condit:.ons of service. 
The process of reasoning which prevail- 
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ed was (1) the Act is a beneficent 


piece of legislation its object being to 
require employers in industrial esta- 
blishments to: define with sufficient 
precision the conditions of employ- 
ment of workmen employed therein 
and to make them known to such . 
workmen. (2) Before the passing of 
the Act there was nothing in law to 
prevent an employer having different 
contracts of employment with work- 
men whico led to confusion and made 


possible discriminatory treatment. 
This was also clearly incompatible 
with the principles of collective 


‘bargaining, (3) Section 3 of the Act was 


enacted to do away with such diver- 
sity and bargaining with each indi- 
vidual workman. (4) S. 4 indicates that 
particulars of workmen in the employ- 
ment on the date of the submission of 
the draft Standing Orders or certifica- 
tion and not of those only who could 
be employed in future after certifica- ` 
tion were to be given. (5) Sections 4 

and 5 show that draft orders are certi- 
fiable if they provide for all matters 
set out in the Schedule and are other- 
wise in conformity with the Act and if 
they are adjudicated as fair and reason- 
able by the Certifying Officer or the 
appellate authority. The Certifying 
Officer has also to forward a copy of 
the draft Standing Orders to the Union 
or to the workmen in the prescribed 


‘manner and has to decide whether or 


not any modification or addition should 
be made after hearing the Union or 
the workmen concerned. Sections 6, 
7, 9 and 10 contain provisions for ap- 
peal by aggrieved person as also for 
sending of authenticated copies by the 
Certifying Officer to the parties where 
no appeal is filed and further the em- 
ployer has to post the Standing Orders 
as finally certified in the manner pre- 
scribed. The employer or the work- 
men can even apply for modification 
after expiry of six months from the 
date on which the Standing Orders or 
the last modifications thereof comes in- 
to operation. (6) The Schedule sets 
out the matters which the Standing 
Orders must provide for. 


9. For the reasons given above 
this Court held that the Act was meant 
to enable Standing Orders to be made 
to bind not only those who were em- 
ployed subsequent to their certification 
but also those who were already in 
employment. If any other result 
were to follow there would be diffe- 
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rent conditions of employment for diff- 
erent classes of workmen which would 
render the conditions of their service 
as indefinite and diversified s before 
the enactment of the Act. Support 
was derived from the  dezision in 
Salem Erode Electricity Distribution 
case, (1966) 2 SCR 498 =(AIR 1966 SC 
808) in which departure wes made 
from the view previously taken in the 
case of Guest Keen Williams Pvt. Ltd., 


(1960) 1 SCR 348 = (AIR 1959 SC 
1279). 
10. It has been urgec before 


us on behalf of the respond2nts that 
the decision in Guest Keen Williams 
Pvt. Ltd., (1960) 1 SCR 348 = (AIR 
1959 SC 1279). still holds the field 
and the point which was decided there 
and which arises in the present case 
did not come up for consideration in 
Salem Erode Electricity Distribution 
Co. Ltd., (1966) 2 SCR 498 = (AIR 
1966 SC 808). In our opinion the prin- 
ciple applied in the latter case is fully 
supported by the scheme of the Act 
and was rightly extended and applied 
in Agra Electric Supply Co. Ltd., 
(1970) 1 SCR 808 = (AIR 1970 SC 512). 
We concur with the view expressed 
therein that it was not intended by the 
legislature that different sets of con- 
ditions should apply to emplcyees de- 
pending on whether a workman was 
employed before the Standing Orders 
were certified or after, which would 
defeat the very object of the legisla- 
tion. In the preamble it is stated in 
categorical terms “whereas it is ex- 
pedient to require employers :n indus- 
trial establishments to define with suffi- 
cient precision the conditions of em- 
ployment under them and to make the 
said conditions known to workmen 
employed by them”. Not only the 
object but the scheme of the Act is 
such that the employers must define 
precisely the conditions of employ- 
ment of all the employees and have 
the same certified by the Certifying 
Officer against whose orders n appeal 
lies to the appellate author-ty. The 
right given to workmen to express 
their view and to raise objections is of 
great significance. They can even ask 
for modification of the Standing 
Orders in accordance with Section 10 
of the Act. Every possible safeguard 
has been provided for keeping the 
workmen informed about their condi- 


tions of servicæ so that they can take 
whatever steps they desire or are ad- 
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vised to take in their interest before 
the Certifying Officer or the appellate 
authority. It is also very difficult to 
conceive taking each individual item in 
the schedule how 
rent conditions for different employees 
depending upon the point of time when 
they came to be employed; for instance 
Item 3 relates to shift working. Is it 
possible to suggest that for the same 
kind of work employees who were 
in employment before the Standing 
Orders were certified would have 
different hours of shift from the other 
employees who were employed sub- 
sequently? In the very nature of 
things a great deal of irritation and 
annoyance between employees inter 
se would result if any such discrimi- 
nation is made In any of the items in 
the Schedule. It has been rightly 
pointed out in Agra Electric Supply 
Co. Ltd. that this would only lead to 
industrial unrest and not industrial 
peace, the latter being the principal 
object of legislation. 


11. It must be remembered that in 
Guest Keen Williams Pvt. Ltd., (1960) 
1 SCR 348 = (AIR 1959 SC 1279) the 
Certifying Officer could not go into the 
reasonableness or fairness of the 
Standing Orders according to Section 4 
of the Act as it stood at the material 
time. The law was changed only in 
1956. Perhaps that was one of the 
main reasons which prompted the Court 
in taking the view it did. But after 
the amendment of the law in 1956 the 
Certifying Officer and the appellate 
authority are duty bound to examine 
the question of fairness of the Stand- 
ing Orders and there can be no justifica- 
tion now not to give effect to the prin- 
ciple of uniformity of conditions of 
service which is clearly contemplated 


by the provisions of the Act. 


12. The next question for de- 
termination is whether Clause 32 of 


there can be diffe- . 


< 


Standing Orders relating to age of - 


retirement could be certified in July 
1951. On behalf of the respondents 
it has been pointed out that there is no 
item in the Schedule which covers the 
case of retirement or superannuation. 
Items 8 and 9 are in these terms :— 


“8. Termination of employment 
and notice thereof to be given by em- 
ployer and workmen. 


9. Suspension or dismissal PA mis- 
conduct, and acts or omissions which 
constitute misconduct.” - 
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The model Standing Orders framed by 


the Central Government and by the 
Government of the State of Uttar 
Pradesh did not contain any 
clause relating to retirement or 
superannuation. It was for the first 
time that on November 17, 1959 
Item 11-C relating to superannuation 
and retirement was introduced by the 
State of U. P. in exercise of the rule- 
making powers conferred by Sec- 
tion 15 of the Act. In other States the 
item relating to age of retirement or 
superannuation was introduced either 
by legislation or by the exercise of 
rule making power. in the State of 
Bombay Section 19 of the Industrial 
Employment (Standing Orders) 
(Bombay Amendment: Act 1957 pro- 
vided for insertion of Lem 10-A in the 
schedule which was ‘age for retire- 
ment or superannuation”. According 
= to counsel. for the respondents there 
was no item until the introduction of 
Iter 11-C in November 1959 in the 
Schedule under which any Standing 
Orders could be framed and got certi- 
fied relating to the age of retirement 
and superannuation. It has been 
maintained that Items 8 and 9 cannot 
possibly include retirement and super- 
annuation and therefore till Item 11-C 
was added in the Schedule so far as 
the State of U. P.. was concerned in 
November 1959 no Standing Orders 
could be legally or validly framed and 
certified providing for age of retire- 
ment and superannuation. In Saroj 
Kumar Ghosh v. Orissa State Electri- 
city Board, AIR 1970 Orissa 126 the 
Orissa High Court considered this 
question at some length and expressed 
the view that where Standing Order 
has been certified by the Certifying 
Officer containing a clause relating to 
superannuation not covered by the 
Schedule of that Act ncr by the model 
Standing Orders sucn certification 
cannot be valid under Section 4 of the 
Act. e The clause ‘termination of em- 
ployment’ in Item 8 of the Schedule 
cannot be equated with the word 
“superannuation”. According to the 
Orissa High Court, superannuation is an 
event which comes more or less in an 
automatic process. An age is fixed on 
the reaching of which the holder ‘of 
office has no option but to go out of 
office. There is no volition involved 
in that act. The employer and the 


employee have notice of the matter 
long before the event is to occur and 
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the event is such that it cannot be 
arrested by either one of them if the 
rule is to be followed. On the other 
hand termination is a positive act by 
which one party even against the desire 
of the other can bring about the end 
of employment. The Judgment of 
the learned single Judge in Manage- 
ment cf the “Hindu”, Madras v. 
Secretary Hindu Office and National 
Press Employees Union, AIR 1961 
Mad 107 was dissented from. In that 
case the expression “termination of 
employment” in item 8 was consider- 
ed to be wide enough to include retire- 
ment of an employee at the age of 
suprannuation. The learned Madras 
Judge sought support from Para 16 of 
the model Standing Orders which is as 
follows :— 


“Every permanent workman shall 

be entitled to a service certificate at 
the time of his dismissal discharge or 
retirement from service”. 
In the model Standing Orders there 
was no clause providing for superan- 
nuation or retirement on attaining a 
certain age. 

13. In our judgment much as- 
sistance or help cannot be derived 
from Para 16 of the Model Standing 
Orders as contained in Schedule I to 
the Industrial Employment (Standing 
Orders) Central Rules 1946. Retire- 
mentioned there may 
be under the terms of contract of 
employment entered into between the 
employer and the employees. Sec- 
tion 2 (oo) of the Industrial Disputes 
Act 1947. throws a certain amount of 
light on the matter: It is reproduced 
below :— 


“Retrenchment” means the ter- 
mination by the employer of the 
service of a workman for any reason 
whatsoever, otherwise than as a 
punishment inflicted by way of disci- 
plinary action, but does not include — 

(a) voluntary retirement of the 
workman; or 


(b) retirement of the workman on 
reaching the age of. superannuation if 
the contract of employment between 
the emplover and the workman con- 
cerned contains a stipulation in that 
behalf:” 

It shows, firstly, that termination of 
service of a workman is distinct from 
retirement on reaching the age of 
superannuation; secondly, retirement 
can take place on rea@hing the age of 
Superannuation under the terms of 
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the contract of employment entered 
into between the employer and the 
workman. Therefore, the word “retire- 


ment” in Para 16 cannot be regarded 
as conclusive of the question whether 
termination of employment includes 
retirement and superannuation. In the 
schedule to the Act Item 8 covers 
termination of employment and the 
notice to be given either by the em- 
ployer or the workman and Item 9 re- 
lates to suspension or dismissal for 
misconduct ete. Item 8 by virtue of the 
language employed does not appear to 
cover the case of superannuation which 
does not depend on any notice and 
which covers an event which is auto- 
matic and which must be given effect 
to withcut any volition, on the part 
of the employer or the workman as 
pointed out in the Orissa judgment. If 
termination is to be read in a wide 
sense as meaning employment coming 
to an end there was no necessity to 
have Item 9 because dismissal would 
then be covered by termination. In 
the context in which the word “ter- 
minatior’”’ is used in Item 8 it cannot 
mean each and every form of termina- 
tion or cessation of employment. From 
Para 13 of the Model Standing Orders 
contained in Schedule I to the Indus- 
trial Employment (Standing Orders) 
Central Rules 1946, it is apparent that 
Item 8 is confined to termination of 
employment by notice in writing and 
does not contain any mention of super- 
({annuation or retirement. It was per- 
haps this difficulty which prompted 
the State of U. P. to introduce 
Ttem 11-C in exercise of the rule mak- 
ing powers conferred by Section 15 
of the Act and the Bombay legislature 
to make similar amendment by legis- 
lation. It would follow that unless 
an emp:oyer can include a clause re- 
lating to the age of retirement and 
superannuation and the Certifying 
Officer can certify it even though no 
such item appears in the Schedule to 
the Act clause 32 as certified in 1951. in 
the present case, could not be regarded 
to be valid. The Madras High Court in 
the case of Management of the ‘Hindu’, 
Madras. AIR 1961 Mad 107, made some 
observations to the effect that there 
was no bar to the Standing Orders mak- 
ing a provision for matters other than 
those specifically mentioned in the 
schedule so long as the Certifying 
Officer certifies them on the ground that 


they are fair and reasonable The 
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Orissa High Court, however, in Saroj 
Kumar Ghosh’s case, AIR 1970 Orissa 
126 did not subscribe to this 
view. Learned counsel for the ap- 
pellant, apart from relying on the 
Madras decision, has not address- 
ed any arguments on the larger 
and wider question as to whether even 
in the absence of any item in the sche- 
dule Standing Orders can be framed on 
certain matters which may be regard- 
ed as fair and reasonable and whi 
may be so certified by the Certifyinr 
Officer. It is, however, unnecessary to 
decide this point in the present case 
because Clause 32 of the Standing 
Orders on which the appellant has 
relied was certified in July 1951 when 
according to the express language of 
Section 4 of the Act the Certifying 
Officer or the appellate authority was 
debarred from adjudicating upon the 
fairness or reasonableness of the pro- 
visions of any Standing Orders. It is] 
difficult to understand how the (Cer- 
tifying Officer at that point of time and 
before the amendment of Section 4 in 
1956 could have possibly certified any 
Standing Order which did not relate to 
any item in the schedule on the ground 
that it was fair or reasonable. Indeed 
the function of the Certifying Officer, 
before the amendment of 1956, was 
very limited as is clear from S. 3 (2) 
of the Act which says: 


=- Provision shall be made in such 
draft for every matter set out in the 
schedule which may be applicable to 
the industrial establishment and where 
model Standing Orders have been 
prescribed, shall be, so far as is practi- 
cable, in conformity with such model”. 
We must, therefore, hold that clause 
32 of the Standing Orders as certified 
in July 1951 was not valid and cannot 
be binding on the respondents. How- 
ever, after item 11-C was introduced 
in the schedule so far as the State of 
U. P. was concerned an item was added 
providing for the age of retirement| ‘ 
and superannuation. The Certifyin: 
Officer, when he modified clause 32 
and fixed the retiring age at 58 on 
April 22, 1961 could have validly cer- 
tified such clause as modified by him. 
The necessary consequence will be 
that the respondents could not have 
been retired on the ground of super- 
annuation in July 1959 and they could 
be validly retired only on og after 
April 22, 1961 in accordance with cla- 
use 32 as modified by the Certifying 
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Officer. In other words, those out of 
the present respondents who Tad 
attained the age of 58 vears on Arril 
22, 1961, could be regarded as havng 
been validly retired kaving reacked 
the age of superannuaticn on that date 
under that clause. 


14. In view of the previous 
decisions of this court and in particu- 
lar that of Guest Keen Williams Fvt. 
Ltd. (1960) 1 SCR 348 = (AIR 1859 
SC 1279) it has not been disputed tiat 
in the industrial dispute which was 
referred it was open to the Industrial 
Tribunal or the Labour Court to de- 
termine the age of retirement of sup2r- 
annuation notwithstanding that da- 
use 32 of the Standing Orders as cer- 
tified in 1961 had ‘been legally «nd 
validly certified. Indeed in Guest Keen 
Williams Pvt. Ltd. it wes not dispuzed 
that even this court could give an ap- 
propriate direction which might be 
considered reasonable with regard to 
fixing the age of superannuation. As 
stated before, according to clause 32 
of the Standing Orders, as certified in 
April 1961, the age of superannuat.on 
was fixed at 58. The appellant fied 
an appeal and the appellate authority 
refixed the age at 55 years. It ap- 
pears that in the case of Agra Electric 
Supply Co. (1970) 1 SCR 808 = (AIR 
1970 SC 512) also a similar Stand-ng 
Order had been certified and on ap- 
peal the age of retirement was reduced 
from 58 to 55 years by the appellate 
authority. This court in that case hald 
the Standing Order fixing the age at 
55 years applicable not only to those 
employees who were employed subse- 
quently but also to all workmen vho 
were in employment at the time wren 
the Standing Orders became legally p- 
plicable. It does not appear in that 
case that any such argument was réis- 
ed that the matter should be remitied 
either to the Industrial Tribunal or 
the Labour Court to fix the age of 
“superannuation or that this court it- 
self might do so as was the course Ðl- 
lowed in the case of Guest Keen Wil- 
liams Pvt. Ltd. inwhick the age was 
fixed at 60 years with regard to thcse 
employees who had raised the dispute 
on the ground that the Standing Orders 
could not govern them as they had 
been employed before the Standing 
Orders became applicable. After ` cn- 
sidering the entire material and keep- 
fing in mind the fact that according to 
the appellate authority even the age of 
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retirement at 55 was fair and reason- 
able we are of the view that the age of 
superannuation of the respondents in 
the present case, should be 58 years. 
In other words, it will be the same as 
was fixed by the Certifying Officer by 
modifying clause 32 on April 22, 1961. 


15. Lastiy we must deal with 
the contention raised on behalf of the 
respondents that the order of the Al- 
lahabad High Court made on July 12, 
1966 quashing the award after follow- 
ing the decision of this court in Guest 
Keen Williams Pvt. Ltd. should be 
deemed to be final and should debar 
any fresh consideration or decision of 
that point by virtue of the rule or prin- 
ciple of res judicata. It is noteworthy 
that the order of the Allahabad High 
Court was not final against which the 
matter could have been taken in ap- 
peal either to a Division Bench of the 
High Court or to this court. Reliance 
has been placed on a decision of this 
court in Management of Northern 
Railway Co-operative Society Ltd. v. 
Industrial Tribunal Rajasthan, Jaipur, 
(1967) 2 SCR 476=(AIR 1967 SC 1182) 
where reference had been made by the 
State Government to the Industrial 
Tribunal on the Railway Workers 
Union having raised an industrial dis- 
pute against the Management of the 
Northern Railway Co-operative Society 
Ltd. The society filed a writ petition 
on the ground that the dispute having 
been raised by the Railway Workers 
Union and not by the Society’s own 
employees the reference to the Tribu- 
nal was not competent. The High Court 
dismissed the petition. Thereafter the 
Tribunal heard the matter and gave its 
decision in favour of the workman con- 
cerned. The society appealed to this 
court by special leave. It was held 
that the order of the High Court was 
not interlocutory but was a final order 
in regard to the proceedings under 
Art. 226. The appropriate remedy for 
the appellant in that case was to ap- 
peal against the High Courts order 
and that not having been done the ap- 
pellant’s plea relating to the compe- 
tency of the reference was barred 
by res judicata as the same had been 
raised before the High Court and had 
been rejected. The present case is 
clearly distinguishable inasmuch as the 
order made by the High Court was not 
final and a remand had been directed 
presumably under Art. 227 of the Con- 
stitution. That order in fact did not 
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finally terminate any proceedings at 
all. The proceedings were terminated 
only by the award against wich the 
present appeal has been braught by 
special leave. We are unabl= to see 
how the decision in the aforesaid case 
can affcrd any assistance to the res- 
pondents before us. Indeed the case 
which is more apposite is Satyadhyan 
Ghosal v. Smt. Deorajin Debi. (1960) 3 
SCR 590 = (AIR 1960 SC 941). There 
an order of remand had been made by 
the High Court while exercising powers 
under S. 115 of the Code of Civil Pro- 
cedure. It was observed. afer refer- 
ring to the various decisions of the 
Privy Council, that the order of re- 
mand was interlocutory and did not 
purpor= to dispose of the case. A party 
is not bound to appeal against every 
interlocutory order which is a step in 
the procedure that leads up <o a final 
decision or award. The follcwing ob- 
servations from this case mzy be re- 
produced with advantage: 
“Interlocutory judgments which 
have the force of a decree must be dis- 
tinguished from other interlocutory 
judgments which are a step towards 
the derision of the dispute between 
parties by way of a decree or a final 
order”. 
We are unable, therefore, to accede to 
the contention that the rule of res 
judicata could be invoked by the res- 
pondent in the present case. 


16. In the result the appeal is 
allowed and the order of the _ndustrial 
Tribunal is hereby set aside. Accord- 
ing to our decision the workmen con- 
cerned could not have been retired on 
the ground of superannuaticn in ac- 
cordance with clause 32 of the Stand- 
ing Orders till it was certictied after 
necessary modification on April 22, 
1961. Even otherwise it has been held 
by us that the proper age of ratirement 
in the case of those employees who 
joined service prior to April 22, 1961 
should be 58 years. The awacd, there- 
fore, will be that the concerned work- 
men should be deemed to have con- 
tinued in service of the appellant till 
they had attained the age of 58 years. 
It is declared that they shall be entitl- 
ed to be paid full wages and all 
other dues to which they are en- 
titled under the terms. of their 
employment till they attained the 
age of 58 years. As regards any 
payments received by the workmen 
pursuant to the award or after the 
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notice of termination those shall also 
be adjusted accordingly. The appellant 
undertakes not to claim refund of any 
amounts which have already been 
received by them in excess of the 
amounts due. No order as to costs. 


Appeal allowed. 
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C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ. 


Jeewanlal (1929) Ltd. Appellant 
Ms The Workmen and another, Respon- 
ents. 


Civil Appeal No. 1890 of 1967, D/- 
16-2-1972 

Industrial Fmplóymeni (Standing 
Orders) Act (1946), S. 2A and Sch. 
Item 10-A (as amended by Bom. Act 
21 of 1958) — Bombay Industrial em- 
ployment (Standing Orders) Rules 1959 
— Age for retirement or superannua- 
tion—Modification of Standing Orders 


. — Matters to be considered. App. Mise. 


(IC) No. 2 of 1966 D/- 23-8-1967 Ind. 
Tribunal Court (Bom), Reversed. 

The present-day tendency is to 
fix the age of superannuation general- 
Iy at 60 unless the Tribunal feels that 
the work of the operatives is parti- 
cularly arduous or hazardous where 
workmen may lose efficiency earlier. 
Case law discussed. App. Misc. (I.C.) 
No. 2 of 1966, D/- 23-8-1967 Ind. Tri- 
bunai (Bom). Reversed. (Para 20) 


It is to be noted that whereas in 
engineering concerns in West Bengal 
the age of retirement generally fixed 
for operatives is 58 years, there is a 
divergence of opinion as regards opera- 
tives in Bombay and Delhi. Much 
will therefore depend on the actual 
assessment of the nature of the 
work of the operatives to find out 
whether it is really so arduous og haz- - 
ardous as to lead the Certifying Offi- 
cer or the court in appeal to the con- 
clusion that the proper age of super- 
annuation should not be raised beyond 
58 years. (Para 20) 

Personal inspection by the Certi- 


fying Officer would be more valuable 


*(App. Misc. (IC) No. 2 of 1966, D/- 
23-8-1967 — Ind. Tribunal Court — 
Bom.) 
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than oral evidence by tne parties. He 
must not use his own previous impres- 
sion in that matter and avoid the ins- 
.pection of the factory. 


(Para 20) 
Cases Referred: Chronological Paras 


(1970) 1 Lab LJ 363 (SC), Burmah 
Shell O. S. & D. Co. Ltd v. 

_ Their Workmen 16 

(1969) AIR 1969 SC 513 (V 56)= 
(1969) 2 SCR 131 = 1969 Lab 
IC 837, S. S. Railway Company 

_ v. Workers’ Union 

(1969) Civil App. No. 845 of 1966, 
D/- 12-2-1969 = 1969 UJ (SC) 
208, Workmen of Kettlewell 
Bullen & Co. v. Kettlewell 

— Bullen & Co. Ltd. 15 

(1967) AIR 1967 SC 948 (V 54)= 
(1967) 1 Lab LJ 114, Hindus- 
tan Antibiotics Ltd. w. Their 
Workmen 11, 19 

(1966) AIR 1966 SC 732 (V 53) = 
(1966) 2 SCR 528, British Paint 
(India) Ltd. v. Their V7orkmen 18 

(1964) AIR 1964 SC 728 (V 51)= 
(1964) 5 SCR 344, Workmen of 
Balmer Lawrie & Coa Ltd. v. 
Balmer Lawrie & Co. Ltd. 15 

(1964) 1 Lab LJ 451 (SC), Work- 
men of Jessop & Co. Ltd. v. 
Jessop & Co, Ltd. 15, 18 

(1964) 1 Lab LJ 743 (SC), Associa- 
ted Power Co. Ltd. v. Its Work- 
men 15 

(1959) AIR 1959 SC 1279 (V 46)= 
-(1960) 1 SCR 348, Guest, Keen, 
Williams Private Ltd. v. P. J. 
Sterling 13 


Mr. G. B. Pai, Sr. Advocate, (M/s. 
S. A. Shroff and P. C. Bhartari, Advo- 
cates, and Mr. O. C. Mathur, Advocate 
of M/s. J. B. Dadachanji and Co., with 
him), for Appellant; M/s. C. L. Dudhia, 
K. L. Hathi and P. C. Kapur, Advoca- 
tes, for Respondent No. 1. 


The Judgment of the Court was 
delivered by 


MITTER, J.: This is an appeal by 
special leave from an award and order 
dated August 23, 1967 of the Indus- 
trial Court Maharashtra under S. 6 of 
the Industrial Employment (Standing 
Orders) Act, 1946 read with the provi- 
sions of the Bombay Industrial Em- 
ployment (Standing Crders) Rules, 
1959. The questions invclved relate to 
the fixation of the age cf superannua- 
tion and proof of age of a workman in 
case of dispute between him and the 
appellant. 
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2. The facts are as follows. The 
appellants who manufacture and sell 
aluminium wares took over the mana- 
gement of the business formerly carri- 
ed on by a Canadian firm in 1951 and 
issued a notice to all the employees on 
July 19, 1951 to the effect that such 
of them as had put in 30 years of active 
service or who were already 55 years 
of age and/or infirm, debilitated by 
age or disease were liable to be retired 
and further continuation of their ser- 
vice after such age or period of ser- 
vice would be at the discretion of the 
management. This however could not 
be enforced at law. 

3. The original Standing Orders 
of the appellants for workmen (other 
than clerical staff) were certified by 
the Commissioner of Labour under 
S. 5 of the Industrial Employees (Stand- 
ing Orders) Act on December 13, 1951. 
The State Government had in the 
meanwhile prescribed certain model 
Standing Orders as contemplated by 
the said Act. Neither of the two sets 
of Standing Orders contained any pro- 
vision for the age of superannuation of 
industrial employees. 


4, The appellant made an ap- 
plication to the Commissioner of 
Labour under section 10 of the Act for 
insertion of clause 22-A in their Stand- 
ing Orders reading: 

“Those employees who have put 
in 30 years of active service and or 
have attained or may hereafter attain 
the age of 55 years and/or are infirm 
and debilitated by age or disease are 
liable to be discharged by the manage- 
ment and further continuation of 
their service after such age or period 
of service will be at the discretion of 
the management. Such discharged 
workmen will be given 14 days’ notice 
prior to their discharge or payment of 
14 days of wage in lieu of such notice.” 
After some correspondence on the sub- 
ject the Commissioner rejected the ap- 
plication. An appeal to the Industrial 
Court was also fruitless. 


5. The Industrial Employment 
(Standing Orders) (Bombay Amend- 
ment) Act, 1957 had in the meanwhile 
been passed by the State Legislature. 
Section 2-A and matter No. 10-A in 
the Schedule to the Act were introduc- 
ed there in the year 1958. The said 
matter read: 


“The age for retirement or super- 
annuation”. ° 
Omitting the proviso S. 2A provided: 
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“Where this Act applies z0 an in- 
dustrial establishment, the model 
standing orders for every matter set 
out in the Schedule applicable to such 
establishment shall apply to such esta- 
blishment from such date as the State 
Government may by notification in 
the Official Gazette appoirt in this 
behalf.” 


6. By an order dated October 
29, 1960 the Commissioner of Labour 
acting as Certifying Officer under the 
provisions of the Bombay Act modified 
the Standing Orders as applizable to 
the workmen (other than clerks) em- 
ployed at the works of the <ppellants 
by introducing anew Clause 22-A 
reading: 


"The age for reren or 

superannuation of the workmen shall 
be 58 years. Extension uf to two 
years may be granted in proper cases 
purely at the discretion of the Com- 
pany subject to fitness of the workmen 
concerned.” 
Simultaneously with the above, a 
separate Clause 21-A was irserted in 
the Standing Orders for clerical staff 
reading: 


“The age for retirement or super- 
annuation of the clerks stall be 60 
years.” 


T. Aggrieved by the said orders 
the appellants preferred appeals under 
the provisions of Section 6 of the 
Standing Orders Act read with the re- 
levant rules to the Industrial Court, 
Maharashtra. The said Court disposed 
of the appellants’ appeals as also of 
two Cross Appeals filed by Jeewan 
Lal Employees Union by a common 
order dated 17th February 1361. The 
appellants’ contentions in th2 appeals 
were that the age of superannuation of 
the workmen should not have been in- 
creased from 55 to 58 and that the 
age of superannuation for clerks 
should also not have been increased. 
It was argued that so far as tne work- 
men were concerned, it would not be 
proper to fix the retiring age at 58 with 
an option of extension for two years 
in view of the arduous and hazardous 
nature of their duties. Importing his 
own knowledge of the conditions in 
the engineering industry anid his ex- 
perience in his capacity as Chairman 
of the Technical Committee (Provident 
Funds) appointed by the Government 
of India, the Court took the view that 
the work in the engineering industry 
was arduous and hazardous in varying 
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degrees and it would ordinarily be dif- 
ficult for an operative to work effici- 
ently in a large number of operations 
in the engineering industries after he 
had attained the age of 58 years. With 
regard to clerks however he held the 
view that the age of superannuation 
should be fixed at 60. 


8. The Employees’ Union of 
the cperatives filed an application on 


-` February 9, 1966 before the Commis- 


sioner of Labour under S. 10 of the 
Standing Orders Act proposing vari- 
ous modifications to the certified 
Standing Orders. The existing Stand- 
ing Order with respect to the age of 


' superannuation was sought to be res 


placel by. one reading: 

“The workmen snall retire from 
service on attaining the age of 60 
years, but a male worker shall be re- 
tained in service, if he continues to be 
efficient, up to the age of 63 years 
provided that when retrenchment be- 
comes necessary a person who.has. com- 
pleted the age of 60 years may be re- 
trenched, if he so desires in preference 
to a younger man. 

Note: In the event of a disputed age at 
the time of retirement under this 
Standing Order and in the absence of 
any documentary proof of birth to be 
produced by the workmen, a certificate 
of age from the Presidency Surgeon 
or cther Medical Officer of an equi- 
valert status shall be ‘taken as con- 
clusive and final proof of the age of 
the workman, if and when produced 
by the workman.” 

The appellants objected to the said 
modification. 


9, By an rder dated Novem- 
ber 28, 1966 the Deputy Commissioner 
of Labour directed that the age for 
retirement or superannuation of a 
workman shall be 60 years according 
to a note thereto that: 


“In the event of a disputed age at 
the time of retirement under this 
Standing Order and in the absehce of’ 
any documentary proof of birth to be 
produced by the workman,.a certifi- 
cate of age from the Presidency Sur- 
peon or other Medical Officer of the 
equivalent status shall be taken as 
conclusive proof of the age of work- 
man, if and when produced by the 
workman.” 

Reference was made in the judgment 
to a concession or admission made by 
the appellants .in the course of the 
arguments that provision should be 
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made in the Standing Orders fixing the 
age of superannuation at 60 without 
any extension. 


10. On December 22, 1956 the 
appellants filed an appeal under the 
provisions of S. 6 of tke Act to the 
Industrial Court, Maharashtra. They 
took exception to the observations 
made by the Certifying Officer regard- 
ing their alleged acceptance of the age 
of superannuation as canvassed for by 
the Union. The appellants and the 
Union made separate applications be- 
fore the Industrial Court requesting it 
to visit the factory to ascertain the 
nature of operations for actual assess- 
ment of the kind of work done by the 
operatives. 


11. The Industrial Court reject- 
ed the appellants’ appel and confirm- 
ed the order of the Certifying Officer 
fixing the age of retirement at 60 
years. It was not however inclined to 
accept that the appellants had consent- 
ed tọ the age of superannuation being 
fixed at 60 years as recorded by the 
Certifying Officer. It referred to the 
application made on beaalf of the ap- 
pellants for taking additional evidence 
in the shape of photographs taken of 
operatives actually working at some 
of the machines to show that the nature 
of work was arduous and hazardous. 
According to the Court a mere look at 
the photographs would not convince 
one that the nature of work was either 
arduous or hazardous. It is held that 
it was for the appellarts to have put 
forward a specific case and led evi- 
dence in support thereof that the work 
of the operatives was of the nature 
contended ior by them. His conclusion 
was: 

“In any case there is nothing on 

record to show that the nature of the 
work is analogous to the nature of 
the work in heavy engineering con- 
cerns. It may be analogous to the 
nature of work carried on in a light 
engineering concern.” 
After noticing several decisions of this 
Court and specially that in Hindus- 
tan Antibiotics Ltd. v. Their Workmen, 
(1967) 1 Lab LJ 114 = (AIR 1967 SC 
98) the Tribunal opined: 

gates normally the age of retire- 
ment of an industrial worker should 
be 60. It would be permissible to de- 
part from this rule if it is shown that 
the nature of work is particularly dif- 
ficult® heavy or hazarcous.” 

In consequence he accepted the modi- 
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fication and fixed the age of retire- 
ment at 60 years. With regard to the 
Note of the Commissioner of Labour, 
he directed that the agreed draft sub- 
mitted to him by the parties should be 
incorporated in the Standing Orders as 
a ae to clause 22-A. The said draft 
reads: 


“The company shall ‘within two 
weeks from the receipt of a written 
request by any workman concerned, 
furnish the information about the date 
of birth and/or age mentioned in the 
Company’s record and the copies of 
supporting document or documents, if 
any, furnished by the workman con- 
cerned or from any other source. If 
the age of birth and/or age as so record- 
ed in the Company’s record is disput- 
ed by the workman concerned he shall 
be given an opportunity within 3 
months from the date of furnishing 
such information to adduce evidence 
such as birth-certificate, school leaving 
certificate or vaccination certificate to 
prove the correct date of birth and/or 
age and the Company after consider- 
ing such evidence as is adduced by the 
workman concerned may accept the 
same and amend the records of the 
company accordingly. If, however, the 
birth date and/or age is not accepted 
by the Company, then the parties, that 
is, the concerned - wcerkman acting 
through the Union and the company 
shall agree to have the said dispute 
referred to adjudication by a compe- 
tent authority under S. 10 (2) of the 
Industrial Disputes Act, 1947.” 


12. Before us Mr. Pai for the 
appellants argued that the original 
Standing Orders which provided 58 
years as the age of superannuation of 
the workman subject to extension up 
to two years to be granted purely at 
the discretion of the company where 
the workman was found to be physi- 
cally fit should not have been altered 
to raise the superannuation age to 60 
in all cases. He contended further that 
the Note which made the certificate 
of a Presidency Surgeon or other medi- 
cal officer of the rank of a Presidency 
Surgeon conclusive of the proof of age 
of a workman when it was disputed, 
did not fall under matter No. 10-A of 
the Schedule to the Standing Orders 
Act and should not have found a place 
in the Standing Orders of the appel- 
lant. Hə also referred to S. 11 of the 
Standing Orders Act under which 
every Certifying Officér and appellate 
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authority were given the powers of a 
civil court for the purpose of ~eceiving 
evidence and to Rule 13(5) of the 
Rules which enabled the appellate au- 
thority to call for necessary evidence 
and submitted that these provisions 
should have been availed of br the ap- 
pellate authority when both parties 
wanted him to take additional evidence 
so as to be able to appreciate correct- 
ly whether the work of the o eratives 
was arduous or hazardous before mak- 
ing up his mind about the proper age 
of their superannuation. 

13. Reliance was placed on 
several decisions of this Court to show 
that generally it had been ccnsidered 
proper to fix the age of operatives in 
an engineering industry where the 
work was arduous or hazardaus at 58 
and it was argued that the Tribunal 
Should not have departed rom the 
same. According to him the decision in 
Guest, Keen, Williams Private Ltd. v. 
J. P. Sterling, (1960) 1 SCR 348 at 
p. 366 = (AIR 1959 SC 1279) ~elied on 
by the Industrial Court in disposing af 
the appeal did not lay down an inflex- 
ible rule that the age of retirement of 
operatives in an engineering industry 
Should be fixed at 60. He submitted 
that this Court had fixed thst age as 
the one for superannuation only of 
such employees as had entered service 
of the Company (Guest, Keen, Wil- 
lams) when there was no age af 
superannuation prescribed. In parti- 
cular counsel referred to the questions 
for consideration in fixing th2 age of 
superannuation of industrial workmen 
by the Tribunals which according to 
this Court were: 


“What is the nature of work as- 
signed to the employees in tke course 
of their employment? What is the 
nature of the wage structure paid to 
them? What are the retirement bene- 
fits and other amenities available to 
them? What is the character of the 
climate where the employees work and 
what is the age of superannuation fix- 
ed in comparable industries in the 
same region? What is generally the 
practice prevailing in the incustry in 
the past in the matter of retiring its 
employees?” 

Counsel submitted that the Industrial 
Court had not addressed itself to these 
aspects at all. 

> 14. The decision in S. S. Rail- 
way Company .v. Workers’ Union, 
(1969) 2 SCR 11 at p. 142 = (AIR 
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1969 SC 513) was cited by Mr. Pai in 
aid of the proposition that an applica- 
tion for modification of standing orders 
by the Certifying Officer should ordi- 
narily be made only on discovery of 
new and important matters of evidence, 
a mistake or error apparent on the 
face of the record or on any other suf- 
ficient reason. It was said that no 
Such case had been made out by the 
Union for modification of the age of 
ae eee which had already been 
ed. 


15. Reference was also made 
to the decisions in Workmen of Ket- 
tlewell Bullen & Co. Ltd. v. Kettlewell 
Bullen & Co. Ltd. (1969) Civil App. 
No. 845 of 1966, D/-. 12-2-1969 (SC), 
Workmen of Balmer Lawrie & Co. 
Ltd. v. Balmer Lawrie & Co. (1964) 5 
SCR 344 = (AIR 1964 SC 728), Work- 
men v. Jessop & Co. Ltd. (1964) 1 Lab 
LJ 451 (SC),- Associated Power Com- 
pany Ltd. v. Its Workmen, (1964) 1 
Lab LJ 743 (SC) ete. as tending to 
Show that the age of superannuation 
of industrial workers varied in dif- 
ferent regions and the age fixed in 
any particular case would not neces- 
sarily be applicable in another con- 
cern. 


16. On the other hand, Mr. 
Dudhia learned counsel for the res- 
pondent referred us to the decision in 
Burmah Shell O. S. & D.Co. v. Their 


‘Workmen, (1970) 1 Lab LJ 363 (SC). 


This decision fixing the age’ of retire- 
ment of the workmen at 60 was based 
on the evidence on record. The Court 
noted therefrom that in many cases 
the age of superannuation of work- 
men had been fixed either by settle- 
ment or by awards at 60 years and 
although the general trend in West 
Bengal was to fix it at 58 years, so 
far as Bombay and Delhi areas were 
concerned, the trend appeared to be to 
fix the age of superannuation at 60 
years. 


17. It must however be refhem- ` 
bered that the work in this concern 
(Burmah Shell Co.) could not be des- 
cribed as arduous or hazardous. 


18. In M/s. British Paints 
(India) Ltd. v. Its Workmen, (1966) 2 
SCR 523 = (AIR 1966 SC 732) a case 
from West Bengal cited by Mr. Dudhia 
the company being manufacturers 
of paints it was said that the work 
in the factory was not partichlarly 
arduous and therefore there was no 
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reason for fixing the age of retirement 
at a level lower than that of clerical 
and subordinate staff which was 60 
years. Counsel relied on the observa- 
tions at p. 526 reading: 

a ae generally speaking, there is 
no reason for.making a difference in 
the age of retirement as between cleri- 
cal and subordinate staff on the one 


hand and factory workmen on the, 


other, unless such difference can be 
justified on cogent and valid grounds. 
It is only where work in the factory 
is of a particularly arduous nature 
that there may be reason for fixing a 
lower age of retirement for factory 
workmen as compared to clerical and 
subordinate. staff.” 


The Court incidentally noted that the 
case of Jessop and Company, (1964) 1 
Lab LJ 451 (SC) (supra) cited at the 
Bar was one of a heavy engineering 
concerns where presumably the work 
of factory workers was more arduous 
as campared to that of its clerical and 
subordinate staff. 

I9. Reference was also made 
to the case of (1967) 1 Lab LJ 144 = 
(AIR 1967 SC 948) (supra) where the 
Tribunal had raised the age of retire- 
ment from 55 to 58 years with a dis- 
cretion to the company to continue the 
employee beyond that ege. In this case 
the Courtheld that the age of retire- 
ment of the employees >f the company 
should be raised to 60 years and that 
it was not proper to give a discretion 
to the company whether to raise the 
age of retirement or not, inasmuch as 
the vesting of such uncontrolled dis- 
cretion in the employer might lead to 
manipulation and victimisation. The 
Court relied on the report of the 
Normus Committee’ which had taken 
the view that the retirement age of 
workmen in all industries should be 
fixed at 60. 

20. The above decisions clearly 
show that the present-day tendency is 
to fixe the age of superannuation gene- 
rally at 60 unless the Tribunal feels that 
the work of the operatives is parti- 
cularly arduous or hazardous where 
workmen may lose efficiency earlier. 
The photographs which are on record 
show that in at least some sections of 
the factory workmen have to work at 
machines which resemtle some in use 
in heavy engineering industries. On the 
materjals we do not find it pos- 
sible to come to any definite 
conclusion on the point. We may 
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also note that whereas in en- 
gineering concerns in West Bengal the 
ape of retirement generally fixed for 
operatives is 58 years, there is a diver- 
gence of opinion as regards operatives 
in Bombay and Delhi: Much will there- 
fore depend on the actual assessment 
of the nature of the work of the opera- 
tives to find out whether it is really 
so arduous or hazardous as to lead the 
Certifying Officer or the court in ap- 
peal to the conclusion that the proper|’ 
age of superannuation should not be 
raised beyond 58 years. It is rather 
unfortunate that the Industrial Court 
ignored the prayer of both parties to 
make a personal inspection of the fac- 
tory of the appellants to come to his 
conclusion. Such personal inspection 
would have been more valuable than 
oral evidence by the parties before the 
Certifying Officer. In this case the 
Certifying Officer - went by his own 
previous impression without caring to 
inspect the factory and the Industrial 
Court ignored the joint prayer in that 
behalf. We therefore feel that the 
matter should be reinvestigated and 
the Certifying Officer should inspect 
the conditions in the factory to come 
to a conclusion whether the age of 
Superannuation should be left at 58 
years or whether it should be raised 
to 60 years. 


21. On the question as to whe- 
ther the Note appended to Standing 
Order 22-A should be incorporated ' 
therein, it seems to us that both the 
parties took a practical view of things 
in agreeing to the terms of the Note. 
We are not impressed by Mr. Pai’s 
argument that matter No. 10-A of the 
Schedule to the Bombay Act does not 
give jurisdiction to the Certifying 
Officer to incorporate any clause as to 
the determination of the age of a par- 
ticular workman when there is a dis- 
pute abcut it. We do not however wish 
to express any final opinion on this 
point but it appears to us that the Note 
jointly prepared would avoid many 
disputes.. 


22. With the’ above observa- 
tions, we allow the appeal, set aside 
the order of the Industrial Court and 
remand the matter back to the Certi- 
fying Officer to deal with it in the 
light of our observations and dispose 
of the matter expeditiously prefer- 
ably within six months. The appellants 
must pay the costs of fhe respondents 
before this Court in view of the order 
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made at the time when they obtained 
‘tthe special leave to appeal. 
i Case remanded. 


wA 
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(V 59 C 216) 


(From Patna: AIR 1966 Pet 219} 


C. A. VAIDIALINGAM AND 
I. D. DUA, JJ. 


The Ballarpur Collieries Co. Ap- 
pellant v. The Presiding Officer, C. G. 
I. T. Dhanbad and another, Respon- 
dents. 

Civil Appeal No. 876 of 1368, D/- 
14-3-1972. 

(A) Industrial Disputes Act (1947), 
Sections 23, 24 — Effect of breach of 
Standing Order- 

Mere breach of a Standing Order 
could not render the strike illegal 
under Sections 23 and 24. (Point con- 
ceded). 

(B) Industrial Disputes Act (1947), 
S. 23 (c) — Strike by workmen when 
hit by S. 23 (e). 

In order to be hit by Section 23 (c) 
the strike by workmen must be in 
breach of contract in respect of a 
matter covered by the settlement which 
is in operation at the time of the strike. 
When the assurance given by the 
workmen of a colliery to the Regional 
Labour Commissioner that the work- 
men would not resort to strikes in 
future and would adopt all constitu- 
tional means to get their grievances re- 
dressed neither amounted to a contract 
nor a matter covered by tke settle- 
ment in question, the strike ky work- 
‘men after such settlement would not 
attract Section 23 (c). (Para 3): 


f (C) Industrial Disputes Act (1947), 
Ss. 36-A 23 (b) — Prohibition under 
S. 23 (b) if attracted to proceeding 
under Section 36-A. 


_ The legal effect of reference under 
Section 36-A is to reopen the2 earlier 
reference proceedings which terminat- 
ed in an award, though only for the 
limited ‘purpose of the interpretation 
of the provisions of that award in res- 
pect of such difficulties or doubts as 
required removal. All parties to the 
original reference which resulted in 
the award must as a matter of law be 
deemed necessarily to be parti=s to the 
proceedings to the reference urder Sec- 
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(Para 2) 


ALR. 


tion 36-A as well. A Company who 
is a party in an earlier reference ter- 
minating in an award, cannot in pro- 
ceedings for reference under Sec- 
tion 36-A for interpreting the terms 
of that award, by merely presenting a 
formal applicaion to withdraw from 
the proceedings, cease to be a party to 
those proceedings so as to avoid the 
legal consequences which flow by rea- 


‘son of the pendency of those proceed- 


ings. Even non-participation of work- 
men in those proceeding will not 
change the legal position. Thus, the 
prohibition under Section 23 (b) will 
be attracted to proceedings for refer- 
ence under Section 36-A and the strike 
by company’s workmen during the 
pendency of such proceedings will be 
illegal notwithstanding the fact of 
non-participation of the Company or its 
workmen therein, AIR 1966 Pat 219, 
Reversed, ` (Para 6) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1280 (V 56) = 
- (1970) 1 SCR 304 = 1969 Lab IG 
1526, Workmen of the Motor 
Industries Co. Ltd. v. Manage- 
ment of Motor Industries Co. 


Ltd. 

(1964) AIR 1964 SC 1746 (V 51) = 
(1964) 7 SCR 596, Hochtief 
Gammon v. Industrial Tribunal 
Bhubaneshwar ` «64 

(1964) C. A. No. 633 of 1963, D/- 
2-4-1964 (SC), Tata Engineer- 
ing and Locomotive Co. Ltd. v. 

C. B. Mitter 3 


_. Mr. M. N. Phadke, Sr. Advocate 
(Miss. Bhuvnesh Kumari, Advocate, - 
with him), for Appellant. 
. The following Judgment of the 
Court was delivered by 
DUA, J.:— Facts giving rise to 
this appeal by special leave may brief- 
ly be stated: 


On May 18, 1956 an award was 
made by Shri Majumdar, which is 
popularly known as the Majumdar 
Award. On May 23, 1960 the Central . 
Government, in exercise of the power 
conferred by Section 36-A of the 
Industrial Disputes Act, 14 of 1947 
(hereinafter called the Act) referred 
to Shri G. Palit, Chairman, Central 
Government Industrial], Tribunal, 


‘Dhanbad the question 


“Whether ‘traffic’ is to be placed 
in Grade II of the clerical service in 
terms of the said Award’ the award 
being the award of the All India Indus- 
trial Tribunal (Colliery Disputes) pub- 
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lished in the Gazette of India Extra- 
ordinary, Part II, Section 3 dated the 
26th May, 1956. (S. R. O. No. 1224 
dated 18-5-56). 


“Traffics’ are a category of clerical 

staff covered by the award of the All 
India Industrial Tribunal (Colliery 
Disputes), popularly known as the 
‘Majumdar Award’, and it appears 
that in the opinion of the Government 
a difficulty or doubt had arisen with 
regard to the interpretation of the pro- 
visions of the said award in so far as it 
related to the scale of pay ete. for 
‘Traffics’ and accordingly, the ques- 
tion had been referred for interpretation 
to the Dhanbad Central Government 
Industrial Tribunal, then presided 
over by Shri G. Palit. This order of 
the Central Government gave rise to 
Reference No. 27 of 1960”. 
During the course or the hearing of 
this reference some colliery owners, 
including the appellant Ballarpur 
Collieries Co., which is a private part- 
nership, in whose collieries there were 
no workmen with the designation of 
“Traffic” wanted to be excluded from 
the reference altogether on the ground 
that they were not interested in the 
dispute pending before the Tribunal 
presided over by Shri Palit. The ap- 
pellant presented an application in 
August, 1960 stating: 


“So far as the petitioner is con- 
cerned this dispute does not concern 
these collieries because they have not 
got any traffic in employees coming 
under this category. .As such the pre- 
sence of the petitioner before this Tri- 
bunal is not necessary.” 


It appears that the Tribunal did not 
record any express order either per- 
mitting the appellant to withdraw from 
the dispute or declining such permis- 
Sion. The appellant, E-owever, did not 
take part in the proceedings thereafter 
and the workers of the appellant’s 
collfery also did not take any steps to 
participate therein. In the Award 
given by Shri Palit known as Palit’s 
Award which was published in the 
Gazette of India or November 22 
1960, it is not disputed that the case 
of those collieries as well, including 
the appellants colliery at Ballarpur 
where the workmen described as 
“Traffic”? did not exist for the time 
being was dealt witk. Reference to 
the application presented by the ap- 
pellant and other colliery owners was 
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. ‘traffic’ 
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made in the Award in the following 
terms: 


| “Then with reference to the con- 
tention of some of the collieries that 
where the workmen designated as 
do not occur, their names 
should be omitted from the present re- 
ference under Section 18 (3) of the In- 
dustrial Disputes Act, 1947. But this 
Section has been wrongly invoked here. 
In the present case I have not summon- 
ed them in pursuance of the said 
Section. So the question does not arise 
whether they were so summoned 
without proper cause. They have 
been summoned in the present case 
because they were parties to the ori- 
final eward. I have to summon all the 
parties who were impleaded in the 
original coal Award. So this conten- 
tion is overruled. In an omnibus 
or industrywise reference it is not 
necessary that the. dispute must relate 
to each one of them or the cause of 
action must exist in all cases. Even 
if the dispute is not there but they are 
made parties in the reference, all that 
may be said is that they are under no 
obligation to implement the Award. 
But the award will be binding on all 
of them all the same. So I am unable 
to exclude them.” 


During the pendency of the proceed- 
ings before Shri Palit the workers of the 
appellant’s colliery went on strike from 
October, 4, 1960, the cause for the 
Strike being dismissal of six workmen. 
No notice was given of the strike 
though, according to the judgment of 
the High Court under appeal under 
Standing Order No. 32 of the Standing 
Orders approved by the Statutory 
Authority, the workmen were bound to 
give 14 days’ notice before going on 
Strike. The appellant, therefore, filed 
an application, before the Regional 
Labour Commissioner (Central), on 
October 31, 1960, in pursuance of 
Paragraph §8 (1) of the Coal Mines 
Bonus Scheme for a declaration that 
the strike was illegal. The Regional 
Commissioner, however, held the strike 
to be legal with the result that the ap- 
pellant preferred an appeal before the 
Industrial Tribunal under Para- 
praph 8 (4) of the said Scheme. This 
appeal failed and the appellant ap- 
proached the Patna High Court by 
means of a writ petition assailing the 
legality of the strike The following 
three points were raised by the appel- 
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lant in challenging the strike before 
the High Court :— 


(1) The strike took place during 
the pendency of Reference No. 27 of 
1960 before Shri Palit, and consequ- 
ently Clause (d) of Section 23 would 
apply. 

(2) The strike took place during 
the pendency of the settlement effect- 
ed by the Regional Labour Commis- 
sioner, Bambay, while settling the dis- 
pute which arose out of the strike in 
January/February, 1960 and consequ- 
ently Clause (c) of Section 23 of the 
Act would apply. 


(3) In any view of the case, as the 
Iabourers resorted to strike without 
giving due notice as required by Stand- 
ing Order No. 32, the strike was in 
breach of a contract between the em- 
ployer ard its workmen and was, 
therefore, illegal. 

The High Court did not agree with 
the appellant’s contentions and dis- 
missed the writ petition. 


Ze Before us the same three 
points were raised by Shri Phadke, 
learned counsel for the appellant. The 
third point was very fairly not pres- 
sed by Shri Phadke because mere 
breach of a Standing Order could not 
render the strike illegal under Sec- 
tions 23 and 24 of the Act. Only the 
first two points were pressed. In so 
far as Section 23 (c) is concerned Shri 
‘Phadke made a reference to the 
settlement, a copy of which was annex- 
ed with the writ petition in the High 
Court. It appears that the workers 
of the appellant’s colliery had gone on 
strike in the months of January/ Febru- 
arv, 1960 and efforts of the manage- 
ment had failed to persuade the 
workers to resume duty. The Regional 
Labour Commissioner (C) Bombay, 
thereupon wrote a D. O. letter dated 
February 4, 1960 to Shri Haldulkar, 
President of the Workers’ Union in re- 
ply to the said President's telegram of 
the same date in which the Labour Com- 
missioner had stated that he was going 
to visit Nagpur on February 9, 1960 
and would look into the matter. The 
Regional Labour Commissioner had in 
that letter requested Shri Haldulkar 
to make it convenient tosee him at the 
office of the Conciliation Officer at 
Nagpur. The Regional Labour Com- 
missioner then used his good offices in 
getting the matter resolved as a result 
of which the workers resumed 
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duty and got their dues ete., from the 
management. The report of what tra- 
nspired at the time of the visit of the 
Regional Labour Commissioner was 
recorded in “annexure D”, annexed to 


‘the writ petition filed in the High 


Court. It appears from “annexure D” 
that after discussing the matter with 
the appellant and the workmen, the 
Regional Labour Commissioner induc- 
ed both sides to adopt a reasonable at- 
titude and the strike was called off. 
The relevant portion of annexure D 
may here be reproduced: 


It was on 10th February, 1960, 
that I visited Chanda and had talks 
with Shri Zallaram, Vice President of 
the Union and other important wor- 
kers of the Colliery. A representative 
of the Management Shri S. V. Kanade, 
Personnel Officer was also present at 
the time of discussion. I impressed 
upon the Union Officials and the wor- 
kers that going on strike would not 
solve their problems but would on the 
other hand create complications and 
bitter relations between the Manage- 
ment and the workers. I also empha- 
sised upon the Management that they 
‘should also see that the grievances of 
the workers were not allowed to ac- 
cumulate and full justice was given to 
them. Considerable discussions con- 
tinued on this issue and I asked the 
Union Officials that they would with- 
draw the strike immediately so that 
the relations between workers and 
management could be restored to nor- 
malcy The Union thereupon 
stated that owing to the strike the 
workers were likely to lose their bonus 
and continuity of service for purposes 
of annual leave. I told them that I 
would take up the matter with the 
management provided they call off the 
strike first to which they agreed. I was 
also assured that they would see that 
such strikes are not resorted to in 
future and would adopt all constitu- 
tional] means to get their grievances 
redressed. 


I saw Shri Jamnadas Daga. this 
morning on my return from Chanda 
and informed him of the discussion 
which had transpired at Chanda. He 
agreed to consider the matter favour- 
ably; when I informed him that the 
workers had already agreed to call off 
the strike on the 10th February,®* 1960 
the Management agreed to the follow- 
mg 


` 
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(i) that the 3 suspended workers 

would be allowed to join their duties 
within a period of 24 hours to 48 hours 
and possibly within 24 hours after the 
resumption of work. 
i (ii) that the workers will not be 
deprived of the Annual leave under 
the Mines Act 52 with wages on ac- 
count of this stoppage of Work if they 
are otherwise eligible. 

(iii) that although the strikers are 
not entitled to bonus, as a special case, 
which will not form a precedent, the 
Management has agre2d to reduce the 
qualifying period from 65 to 60 atten- 
dances to 50 and 45 attendances in the 
quarter ending March, 1960 only. As 
regards the amount of bonus it would 
be calculated at one-sixth of the earn- 
ed basic wage insteed of one-third 

normally paid und2r the Bonus 
-~ Scheme. 

(iv) workers who have left the 
colliery for their hom2s, would be al- 
lowed to join their duties within a 
period of 15 days from the resumption 
of work.” 
According to Shri Phadke this report 
embodies a settlement between the ap- 
pellant and the workmen and the as- 
surance given by the workmen not to 
resort to strike but to adopt constitu- 
tional means for getting their grievan- 
ces redressed being on2 of the matters 
covered by the settlement, S. 23 (c) of 
the Act was attracted rendering the 
strike illegal. 


3. Let us see it S. 23 supports 
this submission. 
That section reads: 


“23. General prohibition of strikes 
and lock-outs: 

No workman who is employed in 
any industrial establishment shall go 
on strike in breach of contract and no 
employer of any -such workman shall 
declare a lock-out — 

(a) during the pendency of conci- 
liation proceedings before a Board and 
seven days after the conclusion of such 
proceedings; 

(b) during the pendency of pro- 
ceedings before a Labour Court, Tri- 
bunal or National Tribunal and two 
months after the conclusion of such 
proceedings; 

(bb) during the pendency of arbi- 
tration proceedings before an arbitra- 
tor and two months after the conclu- 
sion @f such proceedings, where a noti- 
fication has been issued under sub- 
section (3A) of section 10A; or 
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(c) during any period in which a 

settlement or award is in operation, in 
respect of any of the matters covered 
by the settlement or award.” 
In support of his contention Shri Pha- 
dke relied upon a recent decision of 
this Court in Workmen of the Motor 
Industries Co. Ltd. v. Management of 
Motor Industries Co. Ltd., Bangalore, 
(1970) 1 SCR 304 = (AIR 1969 SC 
1280), specific reliance being placed on 
the following passage at pp. 310-311: 


“Read in the context af the other 
provisions of Part I of the settlement 
of which it is part, cl. 5 was intended 
to prohibit (a) direct action without 
notice by or at the instance of the as- 
sociation, and (b) strikes by workmen 
themselves without the approval of 
the association. The words ‘in no case’ 
used in the clause emphasise that 
direct action by either party without 
notice should not be resorted to for 
any reason whatsoever. There can be 
no doubt that the settlement was one 
as defined by S. 2 (p) of the Industrial 
Disputes Act and was binding on the 
workmen under S. 18 (3) of the Act 
until it was validly terminated and 
was in force when the said strike took 
place. The strike was a lightning one, 
was resorted to without notice and was 
not at the call of the association and 
was. therefore, in breach of cl. 5.” 


In this judgment reference was also 
made to an earlier unreported deci- 
sion of this Court in Tata Engineering 
& Locomotive Co. Ltd. v. C. B. Mitter, 
C. A. No. 633 of 1963, D/- 2-4-1964 
(SC) in support of the conclusion arriv- 
ed at therein. In our opinion, it is dif- 
ficult to hold that in the circumstan- 
ces of the present case the assurance 
stated:to have been given by the work- 
men to the Regional Labour Commis- 
sioner that they (the workmen) would 
see that they do not resort to such 
strikes in future and that they adopt 
all constitutional means to get their 
grievances redressed amounted to a 
term of the settlement, breach of 
which would attract cl. (c) of S. 23 of 
the Act. In order to be hit by S. 23 (c) 
the strike must be in breach of con- 
tract in respect of a matter covered by 
the settlement which is in operation at 
the time of the strike. The assurance 
referred to in the Regional Labour 
Commissioner’s report neither amounts 
to a contract nor is it a matter covered 
by the aforesaid settl@ment. This con- 
tention, therefore, must fail. 
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4. The appellant’s Jearned 
counsel next submitted that the pre- 
sent case clearly fell within S. 23 (b). 
The High Court decided . this point 
against the appellant principally on 
the ground that during the pendency 
of reference no. 27 of 1960 the appel- 
lant had applied before Shri Palit in 
August, 1960 to be discharged from 
the proceedings on the ground that 
the dispute pending in that Tribunal 
did not concern the appellants colli- 
eries. After that application -he ap- 
pellant took no part in the proceedings 
and as appeared from the judgment of 
the appellate authority the workmen 
also had not taken any steps in the 
said reference. The appellant and the 
workmen having not taken part in the 
reference pending before Shri Palit 
the High Court felt that they were not 
parties tothose proceedings though in 


the opinion of the High Court the ap- 


pellant and the workmen were bound 
by the decision in those procsedings. 
On this reasoning S. 23 (b) was also 
ruled out by the High Court and the 
writ petition was dismissed on the 
ground that there was no error appa- 
rent on the face of the record because 
there was no statutory provisicn deal- 
ing with the circumstances 
present. Reference was made dy the 
High Court to a decision of this Court 
in Hochtief Gammon v. Industrial Tri- 
bunal, Bhubaneshwar, (1964) 7 SCR 
596 = (AIR 1964 SC 1746) a ease in 
which S. 18 (3) (b) of the Act had 
come up for construction. Eut that 
decision was considered to be unhelp- 
ful because, according to tke High 
Court, Shri Palit’s Tribunal rad not 
summoned the appellant under S. 18 
(3) (b) but had called the appellant 
because the Ballarpur Collieries Com- 
pany was one of the original perties to 
the award known as Majumdar Award. 
The High Court, however, inferred 
from the following observation in the 
Palit Award: 


“In an omnibus or industrywise 
reference it is not necessary that the 
dispute must relate to . each one of 
them or the cause of action must exist 
in all cases.” 
that there was no dispute between the 
appellant and its workmen pending be- 
fore Shri Palit’s Tribunal. 


5. This vjew of the High Court 
was seriously assailed before us by 
Shri Phadke. According to him the 
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reference under S. 36A of the Act 
requiring consideration of any provi- 
sion of an earlier award or settlement 
must relate back to the earlier refer- 
ence culminating in the award or set- 
tlement and, therefore, if the appellant 
was a party to the original reference 
which resulted in the “Majumdar 
Award’, then the appellant must neces- 
sarily be considered to be a party to 
the later reference of which Shri Palit 
was seized. And if that be so, then, 
the appellant, in Shri Phadke’s sub=. 
misson, must be considered to be a party 
to the reference under S. 36A, notwith- 
standing its desire not to take part in 
those proceedings or even an express 
application by it to the Tribunal for 
permission to withdraw therefrom. 


6. In our view, there is force 
in Shri Phadke’s submission and the 
High Court was wrong in holding that 
S. 23 (b) is inapplicable to the present 
case. Section 36A provides: 

“36A Power to remove difficul- 


es: 
(1) If in the opinion of the appro- 
priate Government, any difficulty or 
doubt arises as ta the interpretation of 
any provision of an award or settle- 
ment, it may refer the question to 
such Labour Court, Tribunal or Nation- 
al Tribunal as it may think fit. | 
(2) The Labour Court, Tribunal 
or National ‘Tribunal to which such 
question is referred shall, after giving 
the parties an opportunity of being 
heard, decide such question and its 
decision shall be final and binding on 
all such parties.” ; 


Now, quite clearly proceedings for re- 
moving difficulties or doubts arising 
as to the interpr2tation of any provi- 
sicn of the Majumdar Award must 
be construed to have the effect of 
reviving those earlier proceedings for 
the limited purpose of considering the 
removal of such difficulty or doubt. It 
is only by virtually reopening the pro- 
ceedings of the earlier reference that 
the purpose and cbject of correct inter- 
pretation of that Award and of the re- 
moval of difficulties or doubts arising 
therefrom could be achieved. The legal 
effect of reference under S. 36A must, 
therefore, in: our opinion be to 
reopen the earlier reference pro- 
ceedings which terminated in the 
Majumdar Award, though only for the 
limited purpose of the interpretation 
of the provisions of that Award in res- 
pect of such difticulties or doubts as 
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required removal. Now, if that be the 
scope of S. 36A of the Azt then there 


can be little doubt that all parties to 
the original reference which resulted 
in the Majumdar Award must as a mat- 
ter of law be deemed necessarily to 
be parties to the proceedings to 
the reference under Section 36A 
as well. This seems to us to be 
implicit in the very scheme and object 
of this section as would ke clear from 
the fact that the decision of the ques- 
tion referred under this section has 
been rendered final and binding on all 
parties who have been giv2n an oppor- 
tunity of being heard. This does not 
contemplate consideration of the ques- 
tion whether any party was in fact 
feeling interested in the particular 
subject matter of difficulty or doubt. 
In this connection it has to be borne 
In mind that proceedings of industrial 
adjudication are not consicered as pro- 
ceedings purely between two private 
parties having no impact cn the indus- 
try as such. Such proceedings involve 
larger public interest in which the in- 
dustry as such (including the employer 
and the labour) is vitally interested. 
The scheme of the law of industrial 
adjudication designed to promote in- 
dustrial peace and harmony, so as 
to increase production and help 
the growth and progress of national 
economy has to be considered in 
the background of our constitu- 
tional set-up according to which 
the State has. to strive to secure 
and effectively protect a social 
order in which social, economic and 
political justice must inform all insti- 
tutions of national life and the mate- 
Tial resources of the community are so 
distributed as best to subser-ve the com- 
mon good. The appellant could not, 
therefore, by merely expressing its 
desire even if that desire is ex- 
pressed by presenting a formal ap- 
plication to withdraw from the 
proceedings, cease to be a party to 
those proceedings so as to avoid the 
legal consequences which, according to 
legislative intendment, flow by reason 
of the pendency of those proceedings. 
The appellant, in our opinion, must 
therefore be held to have continued to 
remain party to the reference before 
the Tribunal presided over by Shri 
Palit, its application to withdraw and 
its non-participation in the proceed- 
ings notwithstanding. Even non-parti- 


cipation of workmen would not change 
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the legal position. Once it is held that 
the appellant was a party to those pro- 
ceedings then there can be no difficulty 
in holding that S. 23 (b) would be at- 
tracted to those proceedings and if 
that sub-section is attracted then obvi- 
ously the strike has to be held to be 
illegal. The Reference (No. 27 of 1960), 
1t may be recalled, was made in May, 
1960, and the Award was published on 
November 22, 1960: the workmen went 
on strike on October 4, 1960 which 
was clearly during the pendency of 
those proceedings. We are, therefore, 
of the view that the impugned strike 
was illegal and the High Court, speak- 
Ing with respect, was not right in 
holding to the contrary. The appeal 
is accordingly allowed and reversing 
the judgment of the High Court we 
quash the order of the Central Govern- 
ment Industrial Tribunal dated April 
16, 1960 as also the order of the Regi- 
onal Labour Comrnissioner (Central) 
Bombay dated November 19, 1960 
which had held the strike of the work- 
men not to be illegal. Reversing all these 
orders we hold that the workmen’s 
strike was illegal being in violation of 
S. 23 (b) ofthe Act. The appeal is ac- 
cordingly allowed and the workmen’s 
Strike held illegal. It is unfortunate 
that the respondents are not represent- 
ed before us in’spite of service and we, 
therefore, did not have the benefit of 
their assistance. As there is no repre- 
sentation on behalf of the respondents 
there will be no order as to costs. 


Appeal allowed. 
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Kshudiram ‘Majhi, Appellant v. 
The State of W. Bengal, Respondent. 

Criminal Appeal No. 238 of 1971, 
D/- 11-2-1972. 

Penal Code (1860), S. 149 — Of- 
fence of grievous hurt committed by 
a particular accused not in prosecu- 
tion of common object — Other accus- 
ed persons held not liable. (X-Ref: 
S. 326). 
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Where the accused persons had 
rushed at the house of a person to in- 
jure him or the inmates of his house 
but the grievous injuries were inflict- 
ed by the individual acts cf a parti- 
cular accused on a workman working 
in that house, the other accused persons 
cannot be held guilty of any vicarious 
liability for the assault of zhat parti- 
cular accused on the workman against 
whom: none of the accused persons had 
any particular animus. (Para 8) 


Mr. Debabroto Mookerjee, Sr. 
Advocate, (Mr. Nur-ud-din Ahmed, 
Advocate and Mr. Rathin Das, Advo- 
cate of M/s. S. K. Ganguli & Co., with 
him), for Appellants; Mr. D. N. Mukh- 
erjee, Advocate, Mr. Sukumar Basu of 
M/s. Sukumar Basu & Co. and M. M. 
Kshatriya, Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 


SHELAT, J. :— This appeal by 
special leave impugns the -judgment 
of the High Court of Calcutta by 
which the High Court dismissed the 
appellant’s appeal and upheld the 
Trial Court’s order of conviction under 
S. 326 of the Penal Code and a sen- 
tence of three years rigorous imprison- 
ment thereunder imposed upon him. 

Ze One Kumud Renjan Roy 
and the appellant were at all material 
times neighbours residing in village 
Belgram in the District of Burdwan. 
The two were on hostile terms, partly 


on account of previous litigation and - 


partly due to local elections. 


3. On March 5, 19€4 at about 
11.30 A.M. Kumud Roy was working 
in his courtyard assisted by a work- 
man by the name of Madhusudan Das. 
They both heard. a row  odutside the 
front door of Kumud’s house, where- 
upon Madhusudan, followed by Kumud 
went to the front door to ascertain what 
that row was about. As soon as Mud- 
husudan opened the front Goor the ap- 
pellant, who was there with some 
other persons variously armed. gave a 
blow with a kencha which fell on 
Madhusudan’s left thigh. On an alarm 
raised by Kumud some of the neigh- 
bours rushed there and found the ap- 
pellant at the entrance of Kumud’s 
house. On their inquiring as to what 
the matter was, some of the persons 
who had accompanied the appellant 
beat three of the neighbours. After the 
appellant and his associates left, the 
neighbours found Madhusudan bleed- 


ing profusely near the entrance. They 
removed him in an inner room, ban- 
daged his wound and then sent for an 
ambulance car. But before it could 
arrive Madhusudan succumbed to his 
injury and expired at about 12.15 p.m. | 


4. On these allegations the ap- 
pellant and ten others were respective- 
ly charged under S. 304 and S. 304 
read with S. 149 of the Penal Code. 
Three of them were also charged under 
S. 323 individually for causing injuries 
to those neighbours. The defence was 
that at the relevant time the appellant 
was not in his house and that owing to 


the hostility between him and the said 


Kumid, the latter accompanied by his 
brother, the said Madhusudan and . 
some others attacked the appellant’s 
house with brickbats and stones 
where labourers engaged by the ap- 
pellant were working. Some of these 
labourers were santhal adivasis and 
one of them shot an arrow which 
struck Madhusudan’s left thigh result- 
ing in the said fatal injury. In support 
of this theory reliance was placed by 
the defence on the discovery by the 
investigating officer of a few brick- 
bats lying outside the appellant’s house 
asalsoupon an answer given by the 
Doctor, who performed the post mor- 
tem examination on Madhusudan’s dead 
body, that the injury on Madhusudan 
could also be caused by an arrow. 


5. The defence theory based on 
these two maiters was rejected by the 
trial Judge who, accepting the prose- 
cution case, convicted the appellant 
under S. 326 and eight other accused 
persons under S. 326 read with S. 149, 
of the Penal Code. Six of these eight 
persons were also convicted under sec- 
tion 323. Two of the appellants al- 
leged associates were acquitted. On an 
appeal to the High Court by the appel- 
lant and the other eight accused per- 
sons convicted as aforesaid, the High 
Court accepted the evidence of Kumud 
and the neighbours, namely PB Ws. 8, 
9, 10 and 12. and particularly of the 
last three.: whose presence could not be 
questioned as each of them on being 
examined at the neighbouring Health 
Centre was found to have injuries. The 
evidence of P. W. 3, who had no injury 
was also accepted as he was the next 
door neighbour and therefore, a natu- 
ral witness. That evidence was that 
he had seen the appellant with a blood- 
stained kencha in his hand’ near the 
front door of Kumud immeditely after 
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the incident along with some of his 
associates. Acceptance of evidence of 
those witnesses obviously negatived 
the defence version that the incident 
took place not at the entrance of 
Kumud’s house but outside the appel- 
lant’s house, and that tke injury on 
Madhusudan was caused by an arrow 
shot by one of the santhal workers of 
the appellant when Kumud and his 
: men were said to have attacked the 
: appellant’s house. The High Court, 
however, was not satisfied that the ap- 
pellants before it, other than the pre- 
sent appellant, could be said to have 
shared any common intenzion with the 
- appellant. It also found that there was 
no satisfactory evidence to attribute 
injuries caused to P. Ws. 9, 10, and 12 
to any of the other appellants, and 
` therefore, gave the ben=2fit of doubt 
and acquitted them. The High Court, 
however, dismissed, as aforesaid, the 
appellant’s appeal upholding his con- 
viction under S. 326 and the sentence 
of three years’ rigorous imprisonment 
imposed upon him by the Trial Judge. 


6. The argument urged before 
us in support of the app2al was that 
since the High Court gave the benefit 
of doubt to the other accused persons, 
such benefit on that very or similar 
ground ought also to have been extend- 
ed to the appellant. The other argu- 
ment was that the High Court had not 
been able to find any immediate motive 
for the assault by the appellant. The 
contention was that at the local elec- 
tion recently held and which was said 
to have motivated the incident, it was 
Kumud’s brother who had lost the 
election, and that therefore, there was 
a greater likelihood of Kumud and his 
men attacking the appeilant’s house 
and his men and in the mel2ethat must 
have resulted the decezsed Madhu- 
sudan must have received the fatal in- 
jury. 

T. As against these arguments, 
there was, however, the evidence of 
Kumud himself, corroborated by the 
evidence of four of the neighbours, of 
whom three had received injuries 
during the incident. The:r presence 
immediately after Madhusudan had 
been injured could not therefore, be 
disputed. Both the Trial Court and the 
High Court found no reason to doubt 
the veracity of their statements that on 
hearing the alarm raised by Kumud 
they had rushed to the spot and found 
(a) Madhusudan lying nəar the en- 
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trance of Kumud’s house, and (b) the 
appellant standing there with a blood- 
stained kencha in his hand. These two 
facts concurrently found by the Trial 
Court and the High Court obviously 
nullified the defence thatthe appellant 
was not present at the time of the in- 
cident or that the incident took place 
just outside his house and not at or 
near the front door of Kumud. 


8. It is true that the High 
Court acquitted the rest of the accus- 
ed. It is also true that in a cross-case 
filed by the appellant’s wife P. Ws. 
3, 9, 10 and 12 were made co-accus- 
ed along with Kumud. But the High 
Court acquitted the rest of the accus- 
ed not because it disbelieved the pro- 
secution evidence but because in spite 
of it, it could not satisfactorily con- 
clude that the persons charged along 
with the appellant had shared his in- 
tention to cause grievous injury to 
Madhusudan. The appellant and the 
other accused persons had rushed at 
Kumud’s house to injure Kumud or 
the inmates of his house and not 
Madhusudan, a workman working in 
the house for Kumud. Neither the ap- 
pellant nor those who accompanied 
him had any particular animus against 
Madhusudan. Obviously, the appel- 
fant struck at the very first person who 
opened the door and that was how the 
unfortunate man came to receive the 
injury. In these circumstances, the 
High Court rightly declined to hold 
that those others who came along with 
the appellant were guilty of any vica- 
liability for the appellant’s 
assault on Madhusudan. On the lesser 
charge under S. 323, the High Court 
fave them the benefit of doubt be- 
cause the evidence was not up to the 
Standard so as to attribute any parti- 
cular injury to any . particular person. 
But giving such benefit of doubt did 
not mean that the High Court doubted 
the presence of Kumud and his version 
or the presence of other witnesses, 
three of whom unquestionably had 
suffered injuries. 


9. Apart from the fact that 
they were the neighbours, and the fact 
that they had received injuries during 
the incident, their version also found 
support in the fact that the investigat- 
ing ‘officer found blood near the front 
door of Kumud’s house and a trail of 
blood-stains from there o an inner 
room, supporting the version that im- 
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mediately after the appellant and his 
men left the place these witnesses and 
Kumud had removed Madhusudan 
from near the entrance, where he had 
fallen, into an inner room where his 
wound was bandaged. Further, there 
was the fact that the appellant had 
remained absent on that day from the 
school where he was a teacher. He 
had made no leave application for be- 
ing so absent, a fact sugg=2sting that 
he had remained absent that day be- 
cause of the incident taking place that 
morning. He did not also explain 
where else he was that mcrning ex- 
cept making a bare allegation that he 
was absent. 


10.. The theory of an attack on 
his house which according to the ap- 
pellant resulted in a santhal worker 
shooting an arrow causing Madhusu- 
dan’s injury was sought tc be rested 
on an altogether flimsy deta. Firstly, 
no damage was found on the appel- 
Tant’s house. Secondly, there was not 
a tittle of evidence to suppcrt the case 
that Kumud and his men had in- 
dulged in throwing brickbats at 
the appellants house. The inves- 
tigating officer found a few brick- 
bats lying outside his touse. But 
that is a phenomenon common in seve- 
ral villages, from which it cannot fol- 
low that these were the brickbats 
hurled: by Kumud and his men at the 
appellant’s house. The theory of a 
santhal worker shooting an arrow was 
equally flimsy, for, such workers do 
not go to work inside a house armed 
with bows and arrows, although those 
might be the usual or customary wea- 


pons carried by them when moving. 


about places outside habitation. Assum- 
ing, however, that a Stantkal had with 
him a bow and an arrow, it is impossi- 
ble to conceive how an arrow shof 
from within the appellant’s house 
could possibly have hit Madhusudan 
în his left thigh while he was opening 
oe within the front door of Kumud’s 
ouse. 


11. Tf, as the deferce suggest- 
ed, Madhusudan was injured near the 
appellant’s house, he would have fal- 
Ten there and even if he had been re- 
moved by Kumud and his men, there 
would have been blood near the ap- 
pellant’s house which he was bound 
to show to the investigating officer and 
make full uge of it for his defence. 
Furthermore, if Madhusudan had been 
injured by an arrow, that errow would 
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ALR. 
have been there when the investigat- 
ing officer arrived and would surely 
have been pointed out by the appel- 
Jant. As aforesaid, the entire defence 
rested on the solitary fact that when 
the investigating officer inspected the 
appellant’s house he noticed ten pieces 
of brickbats lying on the road between 
his house and the house. of one Abhi- 
manyu Choudhary and four broken 
pieces of bricks in the west varandah 
of the appellant’s house. Curiously, 
the investigating officer did not notice 


-any damage to any part of the appel- 


lant’s house nor was any such damage 
shown to him by the appellant or by 
any one on his behalf which would 
have been the consequence if his house 
had been attacked by Kumud and his 
men. The defence theory had thus no 
tangible facts to support it and was 
therefore rightly rejected both by the 
Trial Court as well as by the High 
Court — Once such theory was elimi- 
nated there was nothing to support the 
defence pleas of innocence. The fact 
of blood at the entrance of Kumud’s 
house and. the trail of blood within the 
house, coupled with the evidence of 
the neighbours, onthe other hand, clin- 
ched the prosecution version that it was 
the appellant: who came there with his 
men to attack Kumud’s house and 
when the deceased Madhusudan open- 
ed the door, the appellant:struck the 
first man who came out of that house. 


_ 12. . The appellant was, there- 
fore, rightly convicted by the Trial 
Court and that conviction was equally 
rightly upheld by the: High Court. 
There is, thus, no substance in the ap- 
peal, which must be rejected. 

‘ Appeal dismissed. 


~~ 
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Harbansingh Sardar Lenasingh 
and another, Appellants v. The State 
of Maharashtra and another, Res- 
pondents. 

Criminal Appeal No. 112 of 1969, 
Dj- 24-2-1972. 


(A) Customs Act (1962), Ss. 107 
and 108 — Siatement recorded by Off- 
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cer of Customs — Admissibility — 
(X-Ref. :— Evidence Act (1872),.S. 25) 
—- (X-Ref.:— Constitution of India, 
Art. 20 (3)). 

_ Confessional statements recorded 
by an officer of Customs under the 
Customs Act are admissible in evi- 
dence and are not hit by Section 25 of 
the Evidence Act or Article 20 (3) of 
the Constitution. AIR 1970 SC 940, 
Rel. on. (Para 10) 


(B) Customs Act (1962), S. 135 — 
Conviction under — Proof of guilt — 
Incriminating circumstances — (X- 
Ref.:— Foreign Exchange Regulation 
Act (1947), S. 23) — (X-Ref. :— Evi- 
dence Act (1872), S. 3). 

The appellant was found present 
on the back seat of the car from the 
dicky of which gold was recovered. It 
was also in evidence that the said car 
before the- recovery of gold was 
brought at an odd hour of 2 a. m. and 
taken on the kutcha track towards salt 
pans near a bridge across a creek. The 
car was thereafter parked on the 
kutcha track near that bridge and its 
engine was kept running. After the 
ear was intercepted, the Customs Offi- 
cials interrogated the appellant and 
the other accused. IYo statement was 
then made by the aprellant that he did 
not know about the presence of gold 
fin the dicky. The fact that the mud 
on the gunny bags containing gold 
was wet showed that the gunny bags 
had been placed on “he dicky shortly 
before they were examined by the 
Customs Officials. 


Held, that all these incriminating 
circumstances clearly pointed to the 
guilt of the appellant AIR 1970 Bom 
79, Affirmed. (Para 14) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 940 (V 57)= 

(1969) 2 SCR 461 = 1970 Cri, 

LJ 863, Romesh Chandra 

Mehta v. State of West 
Bengal © TO 

Mr. A. S. R. Chari, Sr. Advocate, 
(Mr. N. H. Hingorani and Mrs. K. 
Hingorani, Advocates, with him), for 
Appellants; Mr. S. K. Dholakia, Advo- 
cate, and Mr. B. D. Sharma, Advocate 
for Mr. S. P. Nayar, Advocate, for 
Respondents. 
=~ The following Judgment of the 
Court was delivered by: 

_. KHANNA, J. :— This is an appeal 
by Harbansingh Sardar Lenasing and 
Wali Mohammad Noor Mohammad 
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Makhnojia on certificate granted by the 
Bombay High Court against the judg- 
ment of that Court affirming on appeal 
the conviction of the appellants under 
section 135 of the Customs Act, 1962 
and Section 23 of the Foreign Ex- 
change Regulation Act, 1947 and the 
Sentence of rigorous imprisonment for 
a period of three years on the former 
count and one year on the latter count. 
The sentences on the two counts were 
ordered to run concurrently for each 
of the appellants. Wali Mohammad 
died during the pendency of this ap- 
peal, and the appeal in so far as it 
relates to him has consequently abat- 
ed. We are now concerned with the 
appeal of Harbansingh alone, herein- 
after referred to as the appellant. 


2. The prosecution case was 
that on March 21, 1965 Anant Sadasiv 
Wagh (P. W. 1), who was in those days 
working as Deputy Superintendent, 
Central Excise and Customs, received 
telephonic intimation from his superior 
Officer Jokhi that contraband goods 
were likely to be imported near 
Bassein and that Wagh should get 
ready. A car was thereafter sent to 
the house of Wagh. Wagh accompani- 
ed by Jokhi, Inspectors Jadhav and 
Surti and one constable left Vadala at 
about 10 p. m. and reached Bassein 
level crossing at about 1.30 a m. 
They stopped their car near the 
wicket gate of the level crossing. The 
car was facing towards Vajreswarl 
when it was parked near the wicket 
gate. Its lights were then put off. At 
a distance of 4 or 5 furlongs from the 
wicket gate towards Vajreshwari side, 
there is a bridge across a creek on that 
road. About half an hour after their 
arrival, Wagh P. W. and his companions 
saw the lights of a car coming from 
Vajreshwari side. The said car after 
arrival near the - bridge put off its 
lights and turned towards a kutcha 
track leading to salt pans. The car 
after that again turned towards the 
road and stopped at some distance 
from the road. Wagh and his com- 
panions waited for 10 or 15 minutes. 
As they did not notice any movement 
during this interval, they took their 
car towards the bridge. When they 
reached near the bridge, they found 
that the engine of the car on the kutcha 
track had been kept running. Shortly 


thereafter, the car on the kutcha 
track started movmg but it was 
obstructed on the main road 


1226 S. C. [Prs. 2-5] Harbansingt. v. State of Maharashtra (Khanna J} 


because the car in which the Customs 
Officials were present was placed 
across the road. Wagh and other 
Customs officials then got down from 
their car and went up to the car which 
had been intercepted. The driver was 
at the seteering wheel, while Harban- 
Singh and Wali Mohammad azcused 
were found sitting on the back seat. 
Inspector Surti removed the ignition 
key of the car of the accused. Wagh 
and Jokhi questioned the two azcused 
as to why they had come there The 
two accused kept silent for som= time 
and thereafter, Wali Mohammad said 
that there was gold in the dicky of the 
car. The dicky was not locked, end on 
opening it, Wagh and other members of 
party saw four gunny bundles in the 
dicky. The gunny bags were wet 
with mud. l 


3. Jokhi then told Wagh P. W. 
to procure some panchas, Wagh accord- 
ingly went to Bassein town at a dis- 
tance of four miles from the wicket 
zate. In Bassein, Wagh  cortacted 
Inspector Pandit of Customs Lepart- 
ment who resides in Bassein. Pandit 
when brought two Panchas Abhyankar 
and Kane (P. W. 2). It was past 4 a. m. 
ov the time Wagh returned with the 
ganchas. The dicky was opend and the 
Junny bags were shown tò the 
sanchas. The tyre marks of the car 
»9f the accused were also shown to the 
ganches. It was 
chat the panchanama should be prepar- 
ad at Bombay and not at that lonely 
spot at an odd hour. The two accus- 
ad were then made to sit in their car. 
Three of the Customs Officers went 
with the accused in that car, wkile the 
remaining Customs Officials and 
anchas went in the other car. The 
wwo cars reached the Central Excise 
and Customs Office in Churchgate, 
Bombay at about 9a. m. Th=2 four 
sunny bags then taken to th= office 
along with the two accused and the 
anchas. On opening the gunny bags, 
it was found that there were two 
jackets in each of the three gunny bags 
and one jacket in the fourth gunay bag. 
There were gold chips in all the seven 


jackets. The gold chips hal two 
separate markings. One of the mark- 
ings was “Johson Mathey London 


399.90 10 Tolas,” while the other mark- 
ing was "M. Rothschild and Sons 99.90 
10 Tolas”. There were in all 6€2 chips 
and they weigh@d about 6920 tolas. 


The value of gold according to the then 


thereafter cecided. 
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market rate was about Rs. 6.75.000. The 
makings on the chips showed that the 
gold was of foreign origin. Such chips 
were also not prepared in India. 


4. P. W. 4 James Robb, Senior 
Superintendent of Customs, who is 
authorised to record statements under 
Section 108 of the Customs Act, record- 
ed the statements of the driver of 
the car of the accused as well as those 
of Wali Mohammad and Harbansingh 
accused. Statement Ex. 18 of Wali 


.Mohamad was recorded from 4 to 5 


p. m. and it was got written in Gujrati 
from Sub-Inspector Patel. Statement 
Ex. 17 of Harbansingh accused was 
recorded from 5 to 6 p. m. in English 
and it was got written from Rane, De- 
puty Superintendent of Central Excise. 
The statements were read over to the 
accused and were signed by them. 
The two accused were thereafter put 
under arrest. On- the following day 
they were produced before the Magis- 
trate. 


5. In his statement Ex. 17 
Harbansingh accused-appellant, with 
whom we are concerned, traced his life 
from 1948 onwards and the different 
avocations to which he had taken. The 
appellant also mentioned as to how he 
had got acquainted with Wali 
Mohamad in a cinema house. Accord- 
ing further to the appellant, he met a. 
Sindhi gentleman on March 17, 1965 
in a cold drink house near Crawford 
Market Bombay. The appellant, who 
was in those days doing some business 
by purchasing motor car spare parts 
from Chor Bazar, was then told by the 
Sindhi gentleman that the appellant 
would have Rupees 500 if he could 
arrange to bring some spare parts 
from Bassein - side. The appellant 
undertook the task. . Referring to the 
talk with the Sindhi gentleman and 
the subsequent events, the appellant 
stated as under: 


“He explained to me how end 
where to go and how the delivery 
would be made. He said that two 
fishermen will give the delivery. He 
asked me to reach there at mid-night 
of 21-3-1965. Accordingly I met 
Valimohammad at his house yesterday 
morning and told him to make neces-= 
sary arrangement for a vehicle and ex- - 
plained the job to be performed. He 
agreed. He, myself and the driver of 
MRX 7435, Vaxhall, proceeded from 
near about Apsara Cinemaon Leming- 
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ton road at about 10.30 p.m. on 21-3- 
65 reaching the appointed place ie. on 
bridge near Bassin Reilway crossing at 
about 2 a m. on 22-3-65. We 
asked the driver to dim the light and 
hoot the horn. We ie. myself and 
Valimohammad got down from the 
motor car and told tne driver to pro- 
ceed a bit ahead anc turned the car 
and come where we had got down. 
The car. accordingly went ahead and 
turned back where we were waiting. 
In the meanwhile we went down the 
road and contacted the fishermen and 
ascertained that they had brought the 
gold. I told the driver not to get down 
from the car and to keep the engine 
running, the four pakets containing 
gold were placed in the dicky of our 
- vehicle. We got in and started. As 
soon as we started we were intercept- 
ed by the Customs Officers. They in- 
quired as to what was there in the 
car. As our game was up, we thought 
to give the correct answer and there- 
fore told them that there was gold con- 
signment in our vehicle. The officers 
took away the keys of our vehicle and 
called panchas. With the panchas we 
were brought to Central Excise Office, 
Churchgate Bombay, where the gold 
and vehicle were seized under a Pan- 
ehnama. I and Valimohammad had 
brought this gold for sale and profit.” 


6. Jokhi, after obtaining the 
sanction of the Collector of Central 
Excise, filed complaint dated Novem- 
ber 3, 1965 aganist the two accused for 
their prosecution. 


T. At the trial the appellant ad- 
mitted that the car in which he and 
Wali Mohammad accused were pre- 
sent was intercepted at about 2 a. m 
on March 22, 1965 near the bridge of 
Bassein creek by the party of Customs 
Officials. The appel_ant also admit- 
ted that when Wagh P. W. questioned 
therm as to why they had come there 
and what was in the car, the appellant 
and Wali Mohammad had kept quiet. 
In answer to the question that Wali 
Mohammad had after some pause stat- 
ed that there was gold in the 
dicky of the car, the appellant stated 
that he did not know. The appellant 
admitted that he had been shown the 
gunny bags in the dicky but, according 
to hin, he did not know about that. 
The fact that the two panchas were 
called and the car was taken to the 


Central Excise Office, Bombay was 
also admitted by the appellant. The 
appellant further admitted that there 
were some markings in English on the 
gold chips which were taken out of the 
jackets. According to the appellant, 
he did sign statement Ex. 17 but he 
added that his statement had been 
recorded twice. The version of the 
appellant was that he got into the car 
in question at Bassein railway station 
as the local train had earlier left. The 
driver of the car then told the appel- 
lant that he would go via Bhiwandi. 
The car was stopped on the way and 
was subsequently taken to the Excise 
and Customs Office in Bombay. Ac- 
cording to the appellant, he had no 
idea about the contents of the dicky. 
No evidence was produced in defence. 


8. Learned Additional Sessions 
Judge Thana relied upon the evidence 
of Wagh and Surti PWs. according to 
whom gold chips had been recovered 
from the dicky of the car of the 
accused in the circumstances mention- 
ed above. Reliance was further placed 
upon the statements made by the two 
accused to Robb PW. It was held that 
the case against the two accused under 
section 135 of the Customs Act and 
section 23 of the Foreign Exchange 
Regulation Act had been-proved. They 
were accordingly convicted and sen- 
tenced as above. 


9, On appeal three contentions 
were advanced on behalf of the 
appellant before the High Court. One 
of the contentions was that there had 
been violation of the provisions of sec- 
tion 104 of the Customs Act, accord- 
ing to which the accused should be 
produced before a Magistrate without 
unnecessary delay. The other two con- 
tentions were that the confessional 
statements of the two accused record- 
ed by Robb PW were not true, and 
that in any case, they could not be act- 
ed upon without sufficient corrobora- 
tion. All the three contentions were 
repelled by the High Court and in the 
result, the appeal was dismissed. 


10. Mr. Chari in appeal has not 
questioned the admissibility of the 
confessional statements of the accused 
which were recorded by Superinten- 
dent Robb. The matter indeed is con- 
cluded by the decision of this Court in 
the case of Romesh Ghandra Mehta v. 
State of West Bengal, (1969) 2 SCR 461 
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= (AIR 1970 SC 940), wherein it has 
been held that the statements record- 
ed by an officer of Customs under the 


Customs Act are admissible in evidence | 


and are not hit by section 25 of the 
Indian Evidence Act or Article 20 (3) 
of the Constitution. It is, however, 
urged by Mr. Chari that there is in- 
trinsic evidence to show that the part of 
the confessional statement Ex. 17 of 
the appellant wherein there is refer- 
ence to the appellant and Wali Moham- 
mad having contacted fishermen and 
about -the bringing of the gold, was 
not made by the appellant but was 
introduced by Customs Officers. As 
such, according to the learned counsel, 
the above statement should be held 
to be not reliable and the conviction 
of the appellant should not be based 
upon it. | 

11. We find ourselves unable 
to accede to the above contentior. Robb 
(PW 4), who is Senior Superintendent 
of Customs, has deposed that he record- 
ed statement Ex. 17 of the appellant. 
According to the witness, the appellant 
signed every page of the statement. 
The statement was then attested by 
the witness. No question was put to 
Robb PW suggesting that any  Dortion 
of statement Ex. 17 had been inserted 
by the witness or any other Customs 
Officer. In the circumstances, the con- 
tention now advanced on behalf of the 
appellant that part of statement Ex. 17 
was inserted by the Customs Officers 
without the appellant having made 
that part of -the statement would 
smack of afterthought. It is, no doubt, 
true that the appellant mentioned gold 
in statement Ex. 17 only after the al- 
leged contact with fishermen, while in 
the earlier part of the statement there 
is reference only to spare parts, but 
that circumstance would not warrant 
the inference that the latter vart of 
the statement containing reference to 
gold was introduced by Senior Supe- 
rintendent Robb. Robb had to record 
the statement as made by the appellant 
and if the appellant chose not to refer 
to gold in the earlier part of the state- 
ment, that fact would not discredit the 
latter part of the statement about the 
bringing of the gold. 


12. Reference has been made 
by Mr. Chari to the fact that, accord- 
ing to the evidence of Wagh PW, it was 
Wali Mohammad who had mentioned 
that there was g&ld in the dicky of the 
car, while, in the course of statement 


Ex. 17 the appellant is alleged to have 
stated: 

“as our game was up, we thought 
to give the correct answer and there- 
fore told them that there was gold 
consignment in our vehicle”. ` 
The appellant, according to the learn- 
ed counsel, could not have used the 
word “we” when the remark about the 
gold in the dicky was actually made 
by Wali Mohammad.. In this respect 
we are of the view that there was 
nothing unusual in the use of the word 
“we” in the above sentence by the ap- 
pellant even though the actual words 
about the gold in the dicky had been 
spoken by Wali Mohammad accused. 
The circumstances of the case show 
that the two accused were acting in 


concert and the fact that the remark . 


about the gold in the dicky had been 
made by Wali Mohammad and had not 
been repeated thereafter by the appel- 
lant would not make the use of the 
word “we” in the above context im~= 
probable. 


13. It has also been pointed 
out by Mr. Chari that Rane, Deputy 
Superintendent of Central Excise, from 
whom the statement of the appellant 
was got recorded by Robb, has not 
been examined as a witness. This fact, 
in our opinion, would not materially 
affect the case as statement Ex. 17 was 
written under the supervision of Robb 
PW and was signed by him. Robb’s 
evidence shows that statement Ex. 17 
represents what had been stated by the 
appellant. 


14. Apart from statement Ex. 
17, we find that the other circumstan- 
ces of the case clearly point to the 
guilt of the appellant. Evidence of 
Wagh PW shows that the appellant 
was found present on the. back seat of 
the car from the dicky of which gold 
was recovered. It is also in evidence 
that the said car before the recovery 
of gold was brought at an odd hour of 
2 am. and taken on the kutcha track 
towards salt pans near Bassein Bridge. 
The car was thereafter parked on the 
kutcha track near that bridge and its 
engine was kept running. After the 
car was intercepted the Customs Offi- 
cials interrogated the appellant and 
Wali Mohammad accused. No state- 
ment was then made by the appellant 
that he did not know about the pre- 
sence of gold in the dicky. Thee fact 
that the mud on the gunny bags was 
wet shows that the gunny bags had 


1972 


been placed on the dicky shortly be- 
fore they were examined by the Cus- 
boms Officials. AN these incriminating 
circumstances, in our opinion, clearly 
point to the guilt of the eppellant. 

15. We are satisfied that the 
sxonviction of the appellant was fully 
justified in view of the material on 
record. We, therefore, uphold his con- 
viction. We see no cogent ground to 
interfere with the sentence and dis- 
miss the appeal. 

o 4 Appeal dismissed. 
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(From: Allahabed)* 
A. N. GROVER AND M. H. BEG, JJ. 


Brahma Singh and others, Appel- 
a v. The State of U. P., Respon- 
ent. 


Cri, App. Nos. 75 and 76 of 1971, 
D/- 14-3-1972. © 

(A) Criminal ‘Trial — Apprecia- 
tion of evidence — Held, on facts and 
circumstances, that the thzory of some 
unknown dacoits having committed the 
crime had not been substantiated and 
the court was not inclined to believe 
that when so many villagers had come 
the appellants would have been falsely 
involved and implicated if they never 
came tothe scene of the occurrence as 
was their case. Cri. App. No. 484 of 
1970 and Ref. No. 48 of 1970, Dt. 10- 
11-1970 (All) Affirmed. (Para 10) 


(B) Penal Code (186)), S. 302 — 
Sentence — Cri App No. 484 of 1970 
and Ref. No. 48 of 1970, Dt. 10-11-1970 
(All), Reversed. 


Where it was difficult to say that 
the injuries caused by accused B alone 
by gunshot led to the death of the de- 
ceased and not the injuries caused by 
accused S with the phapra, B ought 
mot to have been sentenced to death 
when sentence of S was reduced to one 
of life imprisonment. (Para 11) 


Mr. Nur-ud-din Ahmed, Advocate, 
and M/s. Sardar Bahadur and Vishnu 
Bahadur Saharya, Advocates of M/s. 
Saharya & Co., for Appellants (In both 
the Appeals); Mr. O. P. Rana, Advo- 


*(Crl. App. No. 484 of 1970 and Ref. 
No. 48 of 1970, D/- 10-11-1970 — 
All.) 


CP/DP/B855/72/CWM 


Brahma Singh v. State of U. P. (Grover J.) [Prs. 1-5] S. C. 1229 


cate, for Respondent, (In both the Ap- 
peals). 

The following Judgment of the 
Court was delivered by 


GROVER, J.:— These appeals are 
by special leave from a judgment of 
the Allahabad High Court. 


25: Originally 8 persons were 
tried by the Additional Sessions Judge, 
Meerut, of offences punishable under 
Ss. 147, 148, 380 and 452, Indian Penal 
Code, as well as Ss. 302, 307, 323 and 
325 read with S. 148 of the Penal 
Code. One of the accused persons Sher 
Deen was acquitted. The other seven 
persons were convicted. Brahm Singh, 
and Sardare were sentenced to death. 
The other five were sentenced to life 
imprisonment. For the other offences 
sentences of imprisonment were im- 
posed on the convicted persons. The 
sentences were to run concurrently. 

3. Appeals were preferred to 
the High Court by the seven convicted 
persons. A reference was also made 
under S. 374 of the Criminal Proce- 
dure Code for confirmation of the 
death sentence imposed on Brahm 
Singh and Sardare. The High Court 
acquitted Om Pal but maintained the 
conviction of others under the main 
offences although the conviction of 
some of the accused persons was set 
aside under S. 380 read with Ss. 109 
and 114 of the Penal Code. The sen- 
tence of death awarded to Brahm Singh 
was confirmed. The appeal of Sardare 
was allowed only to the extent that 
the sentence of death was set aside and 
instead he was sentenced to undergo 
life imprisonment. The present appeal 
has been brought to this court by all 
the six persons whose conviction was 
maintained. 

4. The High Court in its judg- 
ment has set out the pedigree table of 
the party of the appellants as also of 
the complainants and has set out seria- 
tim the long standing history of en- 
mity, criminal proceedings and litiga- 
tion between the two sides. It is un- 
necessary to repeat the facts set out 
by the High Court on which there is 
no dispute and which clearly establish 
that the relations between the two par- 
ties were highly strained. 

: The occurrence took place 
on the night intervening 31st July and 
ist August 1969. According to the case 
of the prosecution 14 persons including 


the appellants entered he gher of 


Ram Narain P. W. 1 by jumping over 
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the wall and then opening the main 
gate which provided access to the gher. 
Ram Narain, who was sleeping in that 
gher near the door woke up. The assai- 
lants approached Rajendra a nephew 
of Ram Narain who was also sleeping 
there along with Magan Singh P. W. 3 
the brother of Ram Narain and Maha- 
bir Singh P. W. 8. Mst. Naraini P. W. 9 
sister of Ram Narain along with other 
ladies of the house was sleeping in the 
Zanana section. Brahm Singh fired a 
pistol at Rajendra after which all the 
assailants attacked the occupants of 
the gher and the Chabutra with their 
respective weapons. Ram Narain pick- 
ed up his torch, ran inside his house 
and escaped by climbing the back wall. 
He shouted for help. Sukhbir Singh 
P. W. 2, Raghunath P.W. 5, Sukhpal 
P.W. 6, Bhooley P. W. 7 and other 
villagers came running to the spot and 
stood outside the main gate of the 
gher. Some of them had torches with 
them. It was also a moonlit night. 
The case of the prosecution was 
that Brahm Singh fired shots re- 
peatedly from his pistol injuring 
Rajendra and some of -the other 
persons. Rajpal who was leading ithe 
party of the assailants instigated his 
companions to remove the cash and 
ornaments inside the house. According- 
ly some of the appellants went inside 
and broke open the boxes and took 
away ornaments and cash worth 
Rs. 9,000/-. Magan P. W. 3, Mahabir 
P. W. 8, Naraini P. W. 9, Bugli and 
Babu sustained injuries at the hands 
of the assailants. Rajpal further shouted 
that Rajendra was still alive and 
should be completely finished. There- 
upon Sardare appellant gave three 
blows on the head of Rajendra with a 
Phaora. The villagers who were stand- 
ing outside the gate of the gher then 
shouted that enough injuries had been 
caused to the complainants’ party and 
they would come and intervene if the 
attack continued. Thereupon Rajpal 
exhorted his companions to leave the 
gher and they escaped. 


6. Ram Narain lodged the first 
information report at 4.45 a.m. on Au- 
gust 1, 1969. The police station was 
three miles from the place of the oc- 
currence. The post mortem examina- 
tion on the dead body of Rajendra was 
performed on August 2, 1969. He had 
nine injuries consisting of five incised 
wounds, thre® gunshot wounds and an 
abrasion. Two of the gunshot wounds 
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were on the chest. The incised wounds 
were mostly in the region of the head 
and had done a lot of damage. 


T Out of the eye witnesses 
those who had been injured were P. W- 
3 Magan uncle of the deceased, P. W. 
8 Mahabir Singh a brother, and P. W. 
9 Naraini father’s sister of the deceas- 
ed. These- witnesses were not examin- 
ed by the police until after the lapse 
of 25 days from the occurrence. The 
other. eye witnesses, namely. Ram 
Narain P. W. 1, Sukhbir Singh P. W. 2, 
Raghunath P. W. 5, Sukhpal P. W. 6 
and Bhooley P. W. 7 included some of 
the villagers who were living in the 
neighbourhood and who were attracted 
by the firing of the pistol and by the 
shouts of Ram Narain. 


8. It is stated in the judgment 
of the High Court that after going 
carefully through the testimony of the 
eye witnesses there was no doubt that 
all the appellants before it with the 
exception of Om Pal had been guilty 
of participation in the murder of ` 
Rajendra and inflicting injuries on the 
injured persons. It was argued before 
the High Court that no reliance could 
be placed on the testimony of the pro- 
secution witnesses inter alia for the 
following reasons: 


1. The statements of Magan P. W. 
3, Mahabir P. W. 8 and Naraini P. W.:9 
were recorded after great delay, name- 
ly, on 25th August 1969. 


2. The Investigating Officer S. D. -` 
Tyagi P. W. 14 was greately biased 
against the appellants because of the 
complaints which had been made by 
some of them to higher authorities 
against him. The various complaints 
that were madz2 are set out in the judg- 
ment of the High Court. Therefore the 
Investigating Officer had falsely impli- 
cated the appellants. 


3. The murder took place at night 
when the victims and other persons 
who had come forward as witnesses 
were asleep. It were some unknown 
dacoits who had actually come and 
committed the crime and whose object 
was to loot and carry away as much 
property as they could as their names 
were unknown. The complainant party 
falsely implicated the appellants owing 
to the long standing enmity subsisting 
between the parties. The High Court 
fully considered these matters end was 
satisfied that the delay in recording 
the statements of some of the eye wit- 
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nesses did not affect the prosecution 
case and that the filing of the 
complaints against the Investigatinz2 
Officer was done with the object 
of putting forward a defence the 
he was prejudiced against the ap- 
pellants. It was found that owinz 
to the firing of a number of pis- 
tol shots the persons [ving in th2 
vicinity must have woken up and 
come to the rescue cf the vic- 
tims. It was a moonlit nizht and the7 
had every opportunity of identifying 
the assailants. 


9. Mr. Nurrudin Ahmed appear- 
ing for the appellants has, apart from 
raising some additional poznts, reiterat- 
ed the contentions urged before the 
High Court. Even if the evidence ož 
the witnesses whose statements were 
recorded by the police after 25 days i: 
excluded from consideration there are 
still independent witnesses who have 
fully supported the case cf the prose- 
cution. We have ourselves perused the 
evidence of Sukhbir P. W. 2 who was 
a neighbour and whose house was az: 
a distance of about 200 -o 250 paces 
from the place of occurrence. Accord- 
ing to Mr. Nurrudin Ahmed it was no: 
possible for him to reach in time tc 
witness the occurrence but he did noz 
depose to the first part of the incident 
When he arrived he found the assail- 
ants injuring the members of the com- 
plainant party. The importance of his 
testimony is that he clearly named the 
present appellants and nothing waz 
brought out in his cross-examination to 
show in what way he was interestec 
in involving them falsely. Sukhpa. 
Singh P. W. 6 is another witness whose 
gher is to the west of the gher of some 
of the other neighbours of the com- 
plainant party. He had ccme on leave 
as he was in service in the Delh 
Police. He woke up on hearing the 
gunfire and alarm raised by Ram 
Narain. He rushed to the scene of oc- 
currence with his torch and founc 
Sukhbir and other witnesses there. Ac- 
cording to him the appellants were 
among those who were inflicting in- 
juries on the various persons. The 
criticism of Mr. Nurrudin Ahmed oł 
this witness is twofold. The first is 
that he is a member of the Police 
Force and he must have given his testi- 
mony because of the enmity of the 
Investigating Officer whom he woulc 
naturally like to favour. There is ne 
suggestion in the cross-examination 
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that the Investigating Officer had any 
hold or influence over him, particular- 
ly, when he belonged to the Police 
Force of Delhi. The second criticism 
is that according to his testimony the 
boxes were found open inside the 
Zanana section of the gher of the com- 
plainants and Ram Narain told him 
that cash and ornaments had been 
taken away by them. It has been point- 
ed out that the High Court has dis- 
believed the prosecution story so far 
as theft of any such property of the 
complainants is concerned. Sukhpal, 
however, never stated that he had 


‘seen any of the assailants taking away 


any item of the property belonging to 
the complainants. All that he depos- 
ed was that he had been informed by 
Ram Narain that certain amount of 
cash and ornaments had been taken 
away by the miscreants. We have not 
been shown any such infirmity in his 
statement which would have persuad- 
ed either the High Court or which 
could persuade us to disbelieve him. 


10. Mr. Nurrudin Ahmed has 
also subjected the evidence of Ram 
Narain P. W. 1 to a great deal of cri- 
ticism including the first information 
report lodged by him. Ram Narain may 
have introduced certain matters of an 
exaggerated nature but we do not con- 
sider that in the presence of the evi- 
dence of the witnesses mentioned before 
with regard to the persons who were 
involved in the murder of Rajendra 
and the infliction of injuries on the 
members of the complainant party 
could be rejected. The theory of some 
unknown dacoits having committed 
the crime has not been substantiated 
and we are not inclined to believe that 
when so many villagers had come the 
appellants would have been falsely in- 
volved and implicated if they never 
came to the scene of the occurrence as 
was their case. 


11. As regards the sentence 
imposed on the appellants we see no 
reason to interfere except with regard 
to Brahm Singh appellant. The reason 
for imposing the lesser penalty on 
Sardare given by the High Court was 
that the pistol shots which had been 
fired by Brahm Singh might have 
caused the instantaneous death of Raj 
Narain and phaora blows were given 
only subsequently by Sardare. This 
appears to be based on a pure 
conjecture and wrong appreciation of 
the medical evidence. seers to  the| 
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statement of Dr. N. D. Ghera who per- 
formed the post mortem examination 
the death of the deceased had been 
caused by the shock and haemorrhage 
as a result of gunshot injuries and in- 
juries over the head. : It was admitted 
by him that injuries Nos. 1, 2 and 3 
were bone-deep with fracture under- 
neath. He did say that instantaneous 
death could be caused by irjuries Nos. 
5, 6 and 7 which were gunslot injuries. 
But it is quite obvious that the nature 
of the injuries caused by pnaora was 
such that their result could have been 


equally fatal. The doctor also attribut- 


ed the death to both sets of injuries. 
According to the witnesses Rajendra 
was alive and that was the reason why 
Sardare was exhorted by others to 
finish him with phaora wkich he did. 
We are unable to make any distinction 
between the case of Sardare and Brahm 
Singh. It is difficult to say that the in- 
juries caused by Brahm Singh alone 
by gunshot led to the death of Rajen- 
dra and not the injuries caused by 
Sardare with the phaora. In such cir- 


cumstances Brahm Singh ought not to. 


have been sentenced to death when 
Sardare’s sentence was reduced to one 
of life imprisonment. 


12. We allow the appeal only 
fo the extent that the sentence of death 
imposed on Brahm Singh is set aside 
and instead he is awarded a sentence 
of imprisonment for life. In all other 
respects the conviction and sentences 
in respect of the appellants are main- 
tained and the appeals are dismissed. 


Order accordingly. 
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Anandrao Tulsiram Ehawar and 
another, Appellants v: The State of 
Maharashtra and another, Respondents. 

Criminal Appeal No. 99 of 1969, 
D/- 9-3-1972. 

Constitution of India, Art. 136 — 
Power of Supreme Court to interfere 
with the decision of High Court in 
criminal appeal. 


(Cri. App. No. 253 of 1968, D/- 3-4- 
1969 — Bom.) 


CP/DP/C40/72/SSG 


A.I. R. 


_ In appeal by special leave against 
decision of High Court in criminal ap- 
peal convicting appellant for the offence 
alleged, in order to justify interference 
by Supreme Court therewith the appel- 
lant must show error in the reasoning 
or the conclusion of the High Court. 
(Para 5) 


Mr. M. C. Bhandare, Sr. Advocate 
(Mr. B. Datta, Advocate, with him), 
for Appellants; M/s. R. M. Mehta and 
B. D. Sharma Advocates, for Respon- 
dent No. 1. 


The following Judgment of the 
Court was delivered by: 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Bombay High Court. 

2. The conviction of Anandrao 
appellant under Section 494, Indian 
Penal Code, was upheld by the High 
Court and he was sentenced to under- 
go rigorous imprisonment .for six 
months and to pay a fine of Rupees 
500/-. In default he was to suffer fur- 
ther rigorous imprisonment for three 
months. The conviction of the .appel- 
lant Tulsiram who is his father under 
section 494 read with Section 114 was 
upheld and he was sentenced to under- 
go rigorous imprisonment for three 
months and pay a fine of Rupees 300/-. 
In default he was to undergo further 
imprisonment for one month: 


3. The appellant Anandrao was 
married to Yamnabai about 9 or 10 
years before she filed a complaint on 
February 24, 1966 alleging that she 
had been driven out of her house by her 
husband some years earlier and then 
he had contracted a second - marriage 
with one Asrabai alias; Suman. This 
marriage was celebrated on February 
24, 1965 at Arangaon in Ahmednagar 
District. She further alleged that the 
parents of Anandrao and of his second 
wife Asrabai as also two priests who 
had officiated at the marriage had all 
aided and abetted the celebration of 
the second marriage which was wholly 
illegal and by celebrating which 
Anandrao was guilty of offence under 
Section 494 of the Indian Penal Code. 
Originally 8 persons were tried includ- 
ing the second wife, the respective 
parents of the husband and the second 
wife and the two priests on charges 
under Section 494 etc. of the Indian 
Penal Code. The trial Magistrate, 
however, gave them benefit of reason- 
able doubt and acquitted them, An 
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appeal was taken to the High Court by 
Special leave under Section 417 (3) of 
the Criminal Procedire Code by 
Yamnabai. 


— 4 After a careful examination 
of the evidence of all the prosecution 
witnesses the High Court was unable 
to sustain the reasoning of the Magis- 
trate. It was observed that the Magis~ 
trate had discarded the evidence on 
account of certain discrepancies which 
did not affect the credibility of the 
witnesses. Complainant Yamnabai had 
deposed that ever since his marriage 
with the second wife the appellant 
Anandrao had been living with that 
wife and that she had given birth to a 
son during the pendency of the pro- 
ceedings. The part of her evidence 
was fully corroborated by the entry 
exhibit 31 in the birth register of 
village Tikhi. The two witnesses Sita- 
ram Narain P. W. 2 and Vithoba 
Chuda P. W. 3 who were present when 
all the marriage ceremonies were per- 
formed between Anandrao and his 
second wife Asrabai were believed by 
the High Court on a ful. consideration 
of their evidence. It was held that 
their testimony was sufficient to esta- 
blish that the celebration of the 
marriage would have been valid but 
for the provisions of Section 17 of the 
Hindu Marriage Act 1955 by which the 
parties are governed. P. W. 4 Waman 
Vithoba Arsul was the Police Patel of 
village Tikhi to which village Asrabai 
belonged and where her parents resid- 
ed. As part of his duties he had to 
maintain the birth and death register 
authenticated by the seal of mamlatdar 
on every page. He produced that regis- 
ter and the extract from it relating to 
the entries made by him in December 
1966. The entry exhibited as exhibit 
D-31 dated Dec. 11, 1965 showed that 
amale child had been born in the house 
of Babu Santu Delvi, the father of 
the second wife. The name of the father 
of the child was given as Anandrao 
Tulsiram Bhawar of Matkuli. This 
witness deposed that the entry had 
been made by him personally after 
verifying the same after going to the 
house of Asrabai whom he knew. He 
had also enquired about the parentage 
of the child and the entry was made 
by him on the strength of the informa- 
tion supplied to him. It was noticed 
by the High Court that the Magistrate 
had digecarded the evidence of the 
Police Patil mainly on the ground that 
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his name did not appear as a witness 
in the complaint filed by Yamnabai. 
But it was pointed out that the com- 
plaint was filed on February 24, 1966 
while the entries related to the birth 
of a child on December 11, 1966. 
Yamnabi could not, therefore, have 
known when she filed that complaint 
that such an entry would be made. 
The High Court was satisfied, parti- 
cularly, from the proof of birth of a 
child to Asrabai and the entry relat- 
ing to the birth of that child and the 
parentage of the child given therein 
that the evidence of the two witnesses 
who had deposed to the actual marri- 
age having taken place was fully 
corroborated and should be accepted. 
As regards the appellant Tulsiram, the 
father of Anandrao the High Court 
entertained no doubt that he had 
actively participated in the marriage 
of his son with Asrabai. The other 
accused, however, were found not to 
guilty of the offences alleged erent 
em. 


5. Learned counsel for the ap- 
pellant has made an attempt to assail 
the conclusion of the High Court with 
regard to the commission of the off- 
ences alleged against the appellants. 
He has, however, not been able to show 
how the finding relating to the birth 
of a child to Asrabai the father being 
Anandrao, could be challenged. If 
the fact of the birth of a child was esta- 
blished the other evidence received 
strong corroboration from it and we 
have not been shown any such error 
in the reasoning or the conclusion of the 
High Court which would justify inter- 
ference by us in this appeal so far as 
the conviction of the appellant is con- 
cerned. However, keeping in view the 
entire circumstances we consider that 
the ends of justice will be served if the 
sentence’ of imprisonment imposed on 
both the appellants is reduced to one 
already undergone. But a fine of 
Rupees 1,000/- is imposed on each one 
of them in place of the fine imposed 
by the High Court. In default of pay- 
ment of the fine they shall have to 
undergo imprisonment for six months. 
The fine, if realised, from the appellants 
shall be paid to Yamnabai the first wife 
of Anandrao. In making this direc- 
tion we have kept in view Clauses (a) 
and (b) of Section 545 (1) of the Cri- 
minal Procedure Code. 

Appeal dismissed. 
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(From Award of Industrial Tribunal, 
Gujarat)* 
C. A. VAIDIALINGAM, L D. DUA, JJ. 
Civil Appeal No. 742 of 1968: 


Atic Industries Ltd. Appellant v- 
Workmen, Respondents. 


Civil Appeal No. 809 of 1968: 


Atul Products Ltd., Appellant v. 
Workmen and another. Respcndents. 


Civil Appeal No. 2086 of 1968: 


Workmen employed by Atie Indus- 
tries Lid. Appellants v. Atie Industries 
Ltd. and others, Respondents. 


Civil Appeals Nos. 742, 809 and 
2086 of 1968, D/- 14-3-1972. 


(A) Industrial Disputes Act (1947) 
Sch. 3 Item 2 — Jurisdiction of Tribu- 
nals — Demand for provision of free 
transport and till such facility is pro- 
vided payment of fixed transport al- 
lowance — Construction — Tribunal 
rejecting claim for free transport be- 
cause of availability of convenient 
public transport system — Tribunal 
does not lose jurisdiction to deal with 
question of transport allowance. 


Where the workers’ demand was 
to the effect that the emplcyer com- 
pany should provide free transport 
facilities to the workers from their 
place of residence to the plac2 of work 
and till such facility was provided the 
workers should be paid an allowance 
of Rs. 15/- P. M., even though the Tri- 
bunal rejects the claim for provision 
of free transport facility kecause of 
the fact that a sound transpcrt system 
existed on the route and was conveni- 
ently available to the workmen, it does 
not lose jurisdiction to consider the 
question of payment of transport al- 
lowance to the workers. Tae proper 
wav of looking at the demand is to 
treat the claim as one for provision of 
free transport facility and in the alter- 
native for payment of an allowance 
of Rs. 15/- per month. The claim for 
payment of allowance is not for an 
interim stage covering the period taken 
by the Company to make arrangements 
Pi eee ee ee ee ee 


*(Award D/- 15-11-1967 in Ref. (IT) 
No. 65 of 1966. Award D/- 16-10- 
1967 in Ref. (IT) No. 60 of 1956; 
Awards Parts I & II, D/- 27-9-1967 
and 15-11-1967 in Ref. (IT) No. 65 
of 1966 of Industrial Tri—Guj.) 
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for providing transport facilities, when 
cnce it has been directed to do so by 
the Tribunal. (Para 13) 


The contention that the Tribunal 
had no jurisdiction to give direction for 
paying transport allowance after reje- 
cting the claim of the workers for the 
Company making provision for free 
transport, will tave considerable force, 
if the Tribunal had rejected the claim ' 
for free transport on the ground that 
the employer is not under any circum- 
stance liable to make any such arran- 
gement or bear transport expenses in- 
curred by the workmen either in whole 
or in part. (Para 14) 

There would be justification for a 
Company being made to provide free 
transport only if a sound public trans- 
port system did not exist or was not 
conveniently available. 


(Para 15) 
(B) Industrial Disputes Act (1947) 
Sch. 3 Item 2 — Transport allowance 


Jurisdiction of Tribunal to award. 

In considering the demands of the 
workmen for transport facility along 
with various other demands such as 
wage scales, dearness allowance ete. 
the Tribunal hes jurisdiction in a pro- 
per case to call upon an employer to 
reimburse the workman at least to a 
limited extent regarding the transport 
expenses incurred by the latter for go- 
ing to his place of work. (Para 21) 

The Tribunal is justified in hav- 
ing regard tothe practice obtaining in 
that region on the principle of region- 
cum-industry when considering the 
elaim of the workmen for payment of 
transport allowance. (Para 22) 


Though the Tribunal cannot im- 
pose any new obligation on an em- 
ployer merely on the ground that the 
financial capacity of the employer is 
sound, nevertheless the Tribunal when 
imposing the new obligation has also 
to consider the capacity of the em- 
ployer to bear the burden. (Para 26) 


Held that in the circumstances of. 
the case, the award of the sum of 15 
paise per day to workman staying ata 
distance of 5 miles or more could not 
be stated to be unreasonable or arbi- 
trary. The payment was also hedged 
in by the conditions that the employer 
had to be satisfied that the workman 
was staying at a place five miles and 
over from the village where the indus- 
try was situated and that it need not 
be paid on days when the workman 
was either on earned leave or any 
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type of leave authorised or otherwise. 
‘Therefore, the direction given by the 
Tribunal under demanc for transport 
allowance was justified. AIR 1966 SC 
497, AIR 1959 SC 1035, (1968) 1 Lab LJ 
436 (SC), (1969) 19 Fac LR 46 (SC) and 
AIR 1961 SC 867, Ref. (Para 25) 
Cases Referred: Chronological Paras 
(1969) 19 Fac LR 46 (SC), Remin- 
gton Rand of India Ltd. v. 
_ Workmen 19, 21 
(1968) 1 Lab LJ 536 = 16 Fac LR 
420 (SC), Mohammed and Sons. 
_ v. Their Workmen 19 
(1966) AIR 1966 SC 497 (V 53)= 
(1966) 1 SCR 382, Ahmedabad 
Millowners’ Association Ete. v. 
_ Textile Labour Association 18 
(1961) AIR 1961 SC 867 (V 48)= 
(1961) 3 SCR 1, New Maneck 
Chowk Spg. and Wvg. Co. Ltd. 
Ahmedabad v. Textil2 Labour 
_ Association, Ahmedabad 19 
(1959) AIR 1959 SC 1035 (V 46)= 
(1959) Suppl. 2 SCR 761, Patna 
Electrice Supply Co. Ltd. Patna 
v. Patna Electric Supply Wor- 
ker’s Union 19 

Mr. A. K. Sen. Sr. Advocate (M/s. 
V. B. Patel, I. N. Shroff and M. N. 
Shroff, Advocates with him) (In C. A. 
No. 742 of 1968) and Mr. M. C. Setal- 
vad, Sr. Advocate (M,s. V. B. Patel 
and I. N. Shroff, Advocates, with him), 
(In C.A. No. 809 of 1968) for Appel- 
lants; 

M/s. Madan G. Phadnis, Janardhan 
Sharma and Miss Indira Jai Singh, 
Advocates, for Appellants (in C. A. 
No. 2086 of 1968), and Respondents (In 
C. A. No. 742 of 1968) and Respondent 
No. 1 (In C. A. No. 809 of 1968). 
Mr. M. C. Setalvad, Sr. Advocate (M/s. 
V. B. Patel, I. N. Shroff and M. N. 
Shroff Advocates with Aim), for Res- 
pondent No. 1 (In C. A. No. 2086 of 
1968). 

The Judgment of ihe Court was 
delivered by 

VAIDIALINGAM, Jz— Civil Ap- 
‘peals Nos. 742 and 2086 of 1968. by spe- 
cial leave, arise out of the decision 
regarding demand No. 4 under Award 
Part II, dated November 15, 1967 of 
the Industrial Tribunal, Gujarat, in 
Reference (IT) 65 of 1966. As Atic 
Industries Ltd., and its workmen could 
not settle the various d2mands made 
by the latter, on the joint application 
of both, the Deputy Commissioner of 
Labours Ahmedabad, ` by order dated 
February 19, 1966 referred for adjudi- 


cation to the Industrial Tribunal, 
Gujarat, nine demands made by the 
workmen. The demands cover various 
matters and have been elaborately set 
out in the Schedule annexed to the 
order of reference. It is enough to 
note that the demands covered revi- 
sion of wage scales, dearness allow- 
ance, shift allowance, vacation travell- 
ing allowance, housing facilities etc. 
Demand No. 4, with which we are con- 
cerned was as follows: 


“All workmen who make use of the 
S5. T. Bus Service shall be paid Rs. 20/- 
per month as Bus Allowance and those 
workmen who come Cycling from pla- 
ces where 8. T. Bus Service is not avai- 
lable shall be paid Rs. 15/- per month 
as Cycle Allowance and also those 
workmen who come by train shall be 
paid Rs. 10/- per month as Train Al- 
lowance.” 


The Industrial Tribunal by its Award, 
Part I, dated September 27, 1967 dis- 
posed of demands Nos, 1, 2. 3, 6 and 9. 
By its Award, Part II, dated Novem- 
ber 15, 1967, the Tribunal disposed of 
demand Nos. 4, 5, 7 and 8. In 
respect of demand No. 4, the Tribu- 
nal directed the Company (Atie Indus- 
tries Ltd.) to pay an allowance of 15 
paise per day to every employee who 
Stays at a distance of five miles or 
more from village Atul. The Tribunal 
directed this payment to be made with 
effect from January 1, 1968. The Tri- 
bunal further directed that the allow- 
ance need not be paid for days on 
which the workman is on earned leave 
or any type of leave authorised or 
otherwise. Atic Industries Ltd. has fil- 
ed Civil Appeal No. 742 of 1968 chal- 
lenging the grant of this allowance to 
its workmen. The workmen have fil- 
ed Civil Appeal No. 2086 of 1968 chal- 
lenging the various matters covered by 
the Award Parts I and II, regarding 
wage scales, dearness allowance etc. in 
so far as the Award was against them. 
In particular, regarding demand No. 4 
they have claimed, in the appeal, thata 
higher allowance should have been 
granted by the Tribunal. But this 
Court by its order dated September 24, 
1968 has restricted the Special Leave 
only to the question of transport al- 
lowance. Therefore, the various other 
points raised by the workmen in their 
appeal no longer survive. While the 
Company in its appeal No. 742 of 1968 
wants the allowance granted under 
demand No. 4 to be set aside, the work- 
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men, on the other hand, in their ap- 
peal No. 2086 of 1968 require the al- 
lowance to be enhanced. 

2. Civil Appeal No. 809 of 1968 
is by special leave and the appellant 
therein is Atul Products Ltd. which is 
also an industry located in Atul vil- 
lage. Here again, on the joint appli- 
cation of the said Company and its 
workmen, nine demands were referred 
for adjudication to the Industrial Tri- 
bunal, Gujarat, by order dazed June 
30, 1966 of the Deputy Commissioner 
of Labour, Ahmedabad. The demands 
related to dearness allowarce, shift 
allowance, housing facilities, vacation 
travelling allowance etc. Demand No. 6 
with which we are concerned in this 
appeal was as follows: | 


“Company shall provide free 
transport facility to all workmen. Till 
such time free transport is made avail- 
able every workmen shall be paid an 
allowance of Rs. 15/- per month.” 


3. The Industrial Tribunal, by 
tts Award Part I, disposed of demand 
Nos. 1 to 4 and 7. By its Award Part 
II, dated October 16, 1967, the Tribu- 
nal disposed of demands Nos. 5, 6, 8 
and 9. The decision of the Tribunal 
under its Awards Parts I and II in res- 
pect of demand Nos. 1 to 5 and 7 to 9 
is not the subject of consideration be- 
fore us. In respect of demand No. 6, 
the Tribunal rejected the demand 
regarding the Company being made to 
provide free transport facilities. How- 
ever, the Tribunal directed -zhe Com- 
pany to pay an allowance of 15 paise 
per day to every employee who stays 
at a distance of-five miles and above 
from village Atul. The said payment 
was made effective from Dec 1, 1967. 
Here again a direction was given that 
the Company need not pay allowance 
to its workman who is either on earn- 
ed leave or any type of leave autho- 
rised or otherwise. The Company de- 
sires in this appeal to have zhe direc- 
tion given by the Tribunal under this 
demand set aside. 


4, From the facts stazed above, 
it will be seen that the common ques- 
tion that arises for consideration in all 
these three appeals relates to the claim 
of the workmen for payment of trans- 
port allowance to enable trem to go 
from their place of residenze to the 
place of work. We may also state that 
the references in both tke matters 
were made by the Deputy Commis- 
sioner of Labur, Ahmedabad, as such 
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a power had been delegated to him bv 
the State Government under S. 39 of 
the Industrial Disputes Act, 1947. 


5. Both -Atic Industries Ltd. 
and Atul Products Ltd. are public 
limited companies. They manufacture 
dyes and chemical and other interme- 
diates. Both the companies were hav- 
ing their factories in village Atul. The 
basis of the claim made by the work- 
men of both these Companies for 
payment of transport allowance and 
the defence raised by the two 
concerns were substantially the same. 
In support cf its demand the 
Union had stated that the majo- 
rity of the workmen employed in 
the two Companies come from a dis- 
tance of about five to ten miles. As the 
factories are not situated in a place 
where labour force is available easily 
the majority of the workmen have to 
come from.distant villages or the town 
of Bulsar. There is no adequate trans- 
port reaching the site of the factories. 
The State Road Transport Corporation 
runs buses to reach the site of the fac- 
tories, but the service is not regu- 
lar or adequate. A workman has to. 
incur a bus fare of 40 paise per trip 
from Bulsar to Atul and another 40 
paise for the return journey. There- 
fore, each day a workman had to incur 
80 paise as bus fare in going to village 
Atul from Bulsar and this was too 
much an expense which could not 
be borne by an employee from and out 
of his wages. 


6. In the case of Atul Products 
the demand was for a uniform allow- 
ance of Rs. 15/- per month, though in 
the case of Atic Industries Ltd. the de- 
mand was slightly different. The 
Union in this connection relied on the 
Award in the case of Cynamid India ~ 
Ltd. which was a pharmaceutical in- 
dustry in Atul region. 


T. Both the Companies opposed 
the demands of the workmen on the 
ground that it is not the function or, 
duty of.an employer to provide trans- 
port facilities for its workmen to come 
to their place of work. It was further 
pleaded that there is a good road from 
Bulsar to village Atul and the State 
Transport Service, which was running 
buses on the said route was easily 
available to ali the workmen both for 
coming to village Atul and also for go- 


ing back home. In addition to the bus . | 


service, there was also a traineservice 
which was available to the workmen. 
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The Companies furthe> pleaded that 
most of the workmen employed in the 
two Companies were living in the near- 
by villages and they never depended 
upon either the bus service or the train 
Service. Even at the time when the 
workmen took up emrloyment in the 
factories, they should have known that 
they will have to go to their place of 
work at their own expenses. On all 
these grounds the claim of the work- 
men was resisted by both the Compa- 
nies. a dT 

8. It is seen that in respect of 
Cynamid India Ltd., which was in the 
Same region. though in the pharmace- 
utical industry, the Tribunal had oc- 
casion to consider a claim made by its 
workmen for free transport facilities 
or for payment of fixed transport al- 
lowance at the rate of Rs. 15/- per 
month. It is further seen that Cynamid 
India Ltd., was already paying 15 paise 
per day for every workmen who was 
staying five miles and ‘more from vil- 
lage Atul. The workmen demanded 
that whole of the trarsport expenses 
incurred by them, wh:ch was of 80 
paise per day, must be paid. This de- 
mand was considered by the Tribunal 
in its Award published in State Gaze- 
tte on September 3, 1966. In this award 
a copy of which has been placed be- 
fore us, it is seen that the Tribunal has 
rejected the claim of the workmen for 
directing the Company concerned to 
provide free transport. But in respect 
of the further claim for increasing the 
transport allowance, the Tribunal has 
ultimately increased the allowance 
from 15 paise to 37 paise per day to 
every employee who was staying at a 
distance of five miles and more from 
village Atul. The Tribunal has also 
granted an allowance cf 12 paise per 
day tothe workmen of Cynamid India 
Ltd., who were staying beyond three 
miles but less than five miles. 


9. As we have mentioned ear- 
lier, the claim for transport allowance 
“was made by the Union mainly on the 
basis of the award of the Industrial 
Tribunal in the case of Cynamid India 
Ltd. Though the Tribunal did not grant 
the enhanced allowance fixed by it in 
the case of Cynamid India Ltd. and 
also the further allowance granted 
therein to employees sżaying beyond 
three miles but less than five miles, the 
Tribunal in the case of Atie Industries 
Ltd. and Atul Products Ltd. has award- 


ed only a sum of 15 paise per day for 
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those workmen who were staying five 
miles and more from village Atul. 


= In Civil Appeal No. 809 of 
1968 Mr. M. C. Setalvad, learned coun- 
sel for the appellant, apart from con- 
testing the grant of transport allowance 
to the employees on the ground that it 
is not the function of an employer to 
provide transport facilities or to pay 
allowance for the same, has raised an 
objection to the jurisdiction of the Tri- 
bunal to give any such direction. 

11. We have already referred 
to demand No. 6, which is the subject 
of consideration in this appeal. Accord- 
ing to Mr. Setalvad, the demand is to 
the effect that the Company should 
provide free transport facility to its 
workmen and till such facility is pro- 
vided the workmen should be paid an 
allowance of Rs. 15/- per month. The 
counsel further pointed out that in this 
case the Tribunal has -rejected the 
demand of the workmen for provision 
for free transport. Once this claim 
was rejected on the ground that the 
employees are not entitled to be pro- 
vided free transport, no further ques- 
tion arose for consideration before the 
Tribunal. According to Mr. Setalvad 
the claim for payment of an allowance 
of Rupees 15/- per month is only for 
the interim period that will necessarily 
be taken by the Company to make 
arrangements for providing free trans- 
port, if the claim in that regard of the 
workmen had been accepted. The latter 
part of the demand being only for an in- 
terim period, had to be straightway re- 
jected when once the main demand pro- 
viding free transport made by the 
workmen was rejected. Therefore, it 
is the contention of Mr. Setalvad that 
the Tyribunal’s direction regarding 
payment of allowance under demand 
No. 6 is without jurisdiction. 


. 12. The above contention of 
Mr. Setalvad has been controverted by 
Mr. Phadnis, learned counsel for the 
Union. According to the learned 
counsel, the demand is really in the 
alternative, namely, that the Com- 
pany should be made to provide free 
transport facility. If this is not feasi- 
ble, the Company should pay an allow- 
ance of Rupees 15/- per moth. The 
counsel has also drawn our attention 
to the reasons given by the Tribunal in 
the case of Cynamid India Ltd. for re- 
jecting the claim for provision of 
free transport. The Ti¢bunal has it- 
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self referred to those reasons in the 
‘present Award in respect of both the 
Companies. Therefore, even though 
the claim for provision for fre2 trans- 
port was rejected, the Tribunal had 
to deal with the alternative claim for 
payment of Rs. 15/- per month. 


13. We are not incl.ned to 
accept the contention of Mr. Setalvad 
that the Tribunal had no jurisdiction 
to consider the quantum of transport 
allowance to be paid to the workmen 
when once it has rejected the claim 
of the Union for provision of free 
transport. The claim was a very tall 
one, namely, that the Compan:y should 
provide free transport facilities to all 
its workmen. The latter part of the 
demand should really be understood 
as an alternative claim if free trans- 
port is not provided by the Company. 
If the Company was willing to pro- 
vide free transport  facilit.es, then 
there will be no question of any +rans- 
port allowance being paid to the work- 
men and the second part of the de- 
mand may not arise for consideration. 
But it does not follow that when the 
claim for free transport facilities is 
rejected, the claim for transport allow- 
ance no longer survives. In our 
Opinion, the proper way of Icoking at 
the demand is to treat the claim as one 
for provision of free transport facility 
and in the alternative for payment of 
an allowance of Rupees 15/- per month. 
The claim for payment of ellowance 
is not, as contended by Mr. Setalvad 
for an interim stage covering tre period 
taken by the Company io make 
arrangements for providing transport 
facilities, when once it has been direct- 
ed to do so by the Tribunal. 


14. The contention of Mr. 
Setalvad that the Tribune] had no 
jurisdiction to give direction for pav- 
ing transport allowance after rejecting 
the claim of the Union for the Com- 
Jpany making provision for free trans- 
port, will have considerable force, if 
the Tribunal had rejected the claim 
for free transport on the ground that 
the employer is not under any circum- 
stance liable to make any sucn arrang- 
ment or bear transport expenses in- 
curred by the workmen either in whole 
or in part. As we will show presently 
the ground on which the Tribunal re- 
jected the claim of the Union that the 
employer should provide f-ee trans- 
port was not on the ground that the 
employer is “under no cireumstance 
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lieble to provida the same, but þe- 
cause of the fact that a sound trans- 
port system existed on the route and 
as such was conveniently available to 
the workmen. 


15. It will be pertinent to note 
the reasons given by the Tribunal in 
Cynamid India Ltd. for rejecting the 
claim of the workmen in that concern 
for making provision for free trans- 
port facilities. ‘We are referring to 
tkis aspect bezause the Tribunal in 
the case of Atul Products Ltd. has re- 
jected the claim for free transport on 
the same ground as given by it in 
Cynamid India Ltd. the reason given 
by the Tribunal is that there would þe 
justification for a Company being made 
to provide free transport only if a 
sound public transport system did not 
exist or was not conveniently avail- 
able. The tribunal has held that for 
going to village Atul from Bulsar. 
public transport is available. It is 
on this ground that the Tribunal held 
that it will- not be justified in conced- 
ing the demand for free transport. It 
may be mentioned that Cynamid India 
Ltd. was admittedly providing free 
transport for its supervisory staff and 
for that purpose it was maintaining a 
fleet of vehicles. But, nevertheless, the 
Tribunal rejected the claim of the 
workmen therein for provision being 
made for free transport. It was repre- 
sented by Mr. Phadnis, learned counsel 
for the union, taat Atul Products Ltd. 
and Atic Industries Ltd. give a special 
conveyance allowance to their super- 
visory staff. But so far as this is con- 
cerned, the counsel also frankly ad- 
mitted that no material in this regard 
has been placed in the record of these 
éppeals. Hence we leave that aspect 
out of consideration. 


16. Now coming to the attack 
on behalf of the two Companies regard- 
ing the grant of transport allowance. 
Mr. A. K. Sen and Mr. V. B. Patel, who 
followed him, urged that the workmen 
when they took up employment in the ' 
factories at village Atul knew full well 
that they have to incur expenses for 
going to their place of work. It was 
also pointed out that the dearness al- 
iowance had been revised by the Tri- 
bunal by its award part I and that is 
sufficient to enable the workmen to 
meet the transport charges that they 
will have to incur for going to their 
place of work. In any event,eit was 
urged, it is not the obligation ofthe em- 


- is taken 


1972 


ployer to provide transport facilities 
or to bear either in whole or in part 
the transport expenses of an employee 
incurred by him for going to his place 
of work . 


17. On the other hand, Mr. 
Phadnis, Iearned counsel for the Union, 
pointed out that the Tribunal has not 
accepted the entire clzim made by the 
Union. nor has it granted transport 
allowance at the same rate given by it 
in the case of Cynamic India Ltd. The 
Counsel pointed out that Atul Products 
Ltd. and Atic Industries Ltd. . and 
Cynamid India Ltd. are all situated in 
village Atul. Atic Industries Ltd. and 
Atul Products Ltd. are no doubt doing 
business in manufacturing dyes, where- 
as Cynamid India Ltd. is a pharmaceu- 
tical Industry. The employees working 
in the same region should have the 
Same facilities and it is on this prin- 
ciple that the Tribunal has awarded 
transport allowance and that to a lessor 
degree than that prevailing in Cynamid 
India Lid. The Tribunal itself has 
held the the workmen must share a 
part of the expenses and it is on that 
ground that though e workman has 
to incur 80 paise per day, he has been 
granted only 15 paise per day. Accord- 
ing to the learned counsel, the circum- 
stances of the case also justify the said 
grant. 


18. We are of the opinion that 
the grant of 15 paise per day as trans- 
port allowance to those employees 
staying five miles and beyond is justi- 
fied in the circumstances of this case. 
The Tribunal itself has held that the 
Company must be satisfied that the 
workmen come from a place like 
Bulsar or places equally distant and 
no allowance need be paid on days 
when the workman is cn earned leave 
or any type of leave authorised or 
otherwise. On behalf of the Com- 
panies it was stated that in calculating 
the cost of living index, bus fare also 
into account No doubt in 
Ahmedabad Mill Owners’ Association 
Ete. v. Textile Labour Association. 
(1966) 1 SCR 382 = (AIR 1966 SC 
497) it is stated that in the prepara- 
tion of the cost of living Index, 
various items including bus fare 
are taken into account. But it is 
to be noted that the observations 
in the said decision is that usually 
the items mentioned therein including 
the bus fare are taken into account. 
But Mr. Phadnis pointed out by refer- 
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ence to the book “Cost of Living Index 
Numbers in India” a Monograph, pub- 
lished by the Labour Bureau. Minis- 
try of Labour, Government of 
India that so far as Ahmedabad is 
concerned, bus fare is not taken into 
account inthe preparation of cost of 
living index. In contrast, he referred 
us te the Ranchi area where travelling 
expense is taken into account in the 
preparation of cost of living index. No 
material has been placed before us on 
behalf of the Companies concerned 
to show that in the preparation of the 
cost of living index in the area con- 
cerned transport expense is taken into 
account. 


19. The decisions in Patna 
Electric Supply Co., Ltd., Patna v. 
Patna Electric Supply Workers’ Union, 
((1959) Suppl 2 SCR 761 = (AIR 1959 
SC 1035) and Mohammed and Sons v. 
Their Workmen. (1968) 1 Lab LJ 536 
(SC) were referred to us by Mr. Patel 
wherein it has been held that pro- 
viding of housing accommodation is 
not the duty of an employer and that 
the responsibility for the same is that 
of the Government. In our opinion, a 
claim for providing housing accommo- 
dation is totally different from a claim 
made for transport allowance. In fact 
in the present awards, the Tribunal 
has rejected the claim of the workmen 
for housing facilities being provided by 
both the Companies. Similarly, the 
decision in Remington Rand of India 
Ltd v. Workmen, (1969) 19 Fac LR 46 
(SC) of this Court regarding lunch 
allowance does not also assist the Com- 
panies before us. It was held in the 
said decision that normally when the 


wage structure is fair and dear- 
ness allowance is paid to the 
Workmen linked with the index 


of cost of living, these must take 
care of the rise in the cost of liv- 
ing from time to time and therefore 
a company cannot be compelled to 
pay lunch allowance to all workmen. 
In that decision, it will be noted, that 
the lunch allowance was being paid by 
the company concerned to workmen 
who had to go to distant places and 
could not return to the Office during 
lunch period. But the rate of allow- 
ance to such employees was raised by 
this Court no doubt by consent of the 
Company. But the extension of that 
allowance to other emplayees who had 
to work only in the fectory or office 
premises was rejected. In this connec- 
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tion it was observed that the financial 
ability of an employer to bear the ad- 
ditional burden is not the criterion. 
The principle that in a proper case the 
Industrial Tribunal can impcse new 
obligation on the employer in the in- 
terest of social justice and can also 
involve the parties in a new contract 
has been recognised by this Court in 
(1959) Suppl. 2 SCR 761 = (AIR 1959 
SC 1035) and New Maneek Chowk 
Spining and Weaving Co. Ltd., Ahmeda- 
bad v. Textile Labour Association, 
Ahmedabad, (1961) 3 SCR 1 = (AIR 
1961 SC 867). No doubt the said juris- 
diction of the Tribunal is conditioned 
by the laws and judicial pronounce- 
ments. In this connection the follow- 
ing observation of Ludwig Teller in 
“Labour Disputes and Collective 
Bargaining” (Volume I, Page 536) is 
apposite: 

“Industrial arbitration may involve 
the extension of an existinZ agree- 
ment or the making of a new one, or, 
in general, the creation of new obliga- 
tions or modification of old on2s while 
commercial arbitration generally con- 
cerns itself with interpretation of exis- 
ting obligation and disputes relating 
to existing agreements.” 

20. The above observations 
have been quoted with approval by 
this Court in some of its earHer deci- 
sions. Therefore, there car. be no 
doubt that an Industrial Tribunal has 
furisdiction to make a proper and rea- 
sonable order in any industrial dispute. 
It should be borne in mind that the 
foundation of the principle of Indus- 
try-cum-region is that as far as possi- 
ble there should be uniformity >f condi- 
tions of service in comparable concerns 
in the Industry in the region so that 
there is no imbalance in the conditions 
of service between workmen in one 
establishment and those in the rest- 
The danger otherwise would ke migra- 
tion of labour to the one where there 
are more favourable conditions from 
no where conditions are less favour- 
able. 


21. Tt is pertinent to note that 
though this Court in (1969) 19 Fac LR 
46 (SC) declined to extend tke benefit 
of lunch allowance to emplovees who 
had no occasion to go for out door 
work nevertheless it recogmised in a 
limited measure the obligation of an 
employer to provide medical facilities 
for its workmem. The demand for pro- 
vision for medical facilities made by 


the workmen was contested by the 
Company therein. on the ground that 
making provision for medical facilities 
is the responsibility of the Government 
and not of the employer. Even on the 
basis that it is the obligation of the em- 
ployer, it was further contended that 
medical expenses which a workman 
would ordinarily have to incur are 
looked after and taken into account 
when fair wages are settled. This 
Court accepted as correct the conten- 
tion that the primary responsibility for 
providing medical facilities for citizens 
is that of the State. This Court also ac- 
cepted the contention that while fixing 
fair wages medical expenses which 
may have to be ordinarily incurred by 
a workman will be taken into con- 
sideration. But on the basis that the 
expenses for medical facilities would 
have been taken into account in the 
fixation of wages only to a limited ex- 
tent and as the State cannot discharge 
its full responsibility in the matter of 
providing medical facilities, this Court 
held that a Tribunal will have jurisdic- 
tion in a proper case to call upon an 
employer to shoulder a part of the 
burden regarding medical expenses in- 
curred by his workmen in the interest 
of industrial harmony and good co- 
operative relations. We are emphasis- 
ing the said decision which recognised 
an employer being made to shoulder a 
part of the burden in respect of 
medical expenses, as more or less the 
same principle will apply in the matter 
of an employer being asked to re- 
imburse the workman at least to a 
limited extent regarding the transport 
expenses incurred by the latter for 
going to his place of work. 


22. We have already pointed 
out that in Atul village apart from 
the two Companies there is another 
concern also. Though Cynamid India 
Ltd. is in the pharmaceutical Indus- 
try in our opinion, the Tribunal was 
justified in having regard to thej: 
practice obtaining in that region on the 
principle of region-cum-industry when 
considering the claim of the work- 
men for payment of transport allow- 
ance. It is no doubt true that in the 
case of Cynamid India Ltd. that Com- 
pany was already paying 15 paise per 
day to every one of its workmen as 
transport allovvance and that amount 
has been raised by the Tribunal] to 37 
paise per day. It has also granted 
even to workmen living beyond three 
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miles but less than five miles a sum of 
12 paise per day. But the very fact that 
the Cynamid India Ltd. was paying 
even originally 15 paise ver day was a 
relevant factor to b2 taken into 
account as the said industry was also 
in the same region and most of its 
employees were also coming from dis- 
tant places like the workmen in the 
case of the two Companies before us. 
It should also be remembered that the 
Tribunal in the awards in question 
was not considering an isolated claim 
for payment of transport allowance. 
That demand was only one of the 
demands, which was being dealt with 
by the ‘Tribunal along with various 
other demands such as revision of 
wage scales, dearness allowance etc. 
The Tribunal can certairly be expect- 
ed to be aware of the faci, when it was 
fixing the wage scales and dearness 
allowance that it has alsc to adjudicate 
ona claim for transport allowance. 
Having due regard to this claim, it 
must have fixed the wage scales and 
dearness allowance. We have gone 
through the scale of dearness allow- 
ance fixed under the two awards 
and it is to be seen that com- 
plete neutralisation hes not been 
awarded. The Tribunal has also pro- 
ceeded on the basis that the workmen 
must bear, from and out of the wages 
earned by them, a part of transport 
expenses. It is only when the Tri- 
bunal found that the expense incurred 
by the workmen for transport was 
rather very high and excessive that it 
has afforded some relief. If the entire 
body of workmen come from distant 
places and they all have to incur heavy 
expenses for using tzansport, the 
question may pertinently arise whe- 
ther it is not a case for revision of 
wage scales or dearness allowance in 
such a manner as to inc_ude also this 
item of expense. The Companies have 
provided some accommcdation in the 
village itself for about 25% of its work- 
men on a nominal rent. Some others 
are living near about the village itself 
and they have no necessity to spend 
any amount for transport. In respect 
of these two categories of workmen, 
there cannot be a general rise in the 
wages paid’to them. On tke other hand, 
the case of workmen who come from 
distant places, due to no fault of theirs 
stands on a different footing. It is not 


possible for them to cover the entire 
distance. walking and they have 
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necessarily to use some transport for 
coming to their place of work. Quite 
naturally, one can expect the work- 
men to choose only that type of trans- 
port which will cost them the minimum. 
Even if they choose the train service, 
which will be comparatively cheaper, 
they will have to incur additional ex- 
pense for coming to their place of 
work and return home. 


24. It must be noted that 
though the claim was for payment of 
80 paise per day per worker to cover 
the entire cost of transport to and fro, 
the Tribunal has awarded only a mode- 
rate sum of 15 paise which was the 
amount that was being paid by Cyna- 
mid India Ltd. originally. In the case 
of Atul Products Ltd. as against 
the claim made for an allowance of 
Rs. 15/- per month, for every work- 
man, the Tribunal has allowed only 15 
paise per day and that too on the days 
when the workman comes for duty. 
Similarly, in the case of Atic Indus- 
tries Ltd. the demands were: (a) 
Rs. 20/- per month to be paid to every 
workman using State ‘Transport Bus 
Service, (b) Rs. 15/- per month to be 
paid to every workman coming by 
cycle from places where State Trans- 
port Bus Service was not available; and 
(c) The workmen who come by train 
should be paid Rs. 10/- per month as 
train allowance. As against these vary- 
ing demands, the Tribunal has only 
allowed 15 paise per day and that too 
on the days when the workman comes 
for work. Thus it will be seen that 
even on the basis that a workman stay- 
ing at a distance of five miles or more 
comes for work for 30 days in a month 
the allowance he gets is only a sum of 
Rs. 4.50 p. under the award. 


25. In the circumstances men- 
tioned above, it cannot be stated that 
the awarc of the sum of 15 paise per 
day is in any manner unreasonable or 
arbitrary. The payment has also been 
hedged in by the condition that the 
employer has to be satisfied that the 
workman is staying at a place five 
miles and over from Atul village and 
that it need not be paid on days when 
the workman is either on earned leave 
or any type of leave authorised or 
otherwise. Therefore. we are satisfied 
that the direction given by the Tribu- 
nal under demand No. 4 in Civil Appeal 
No. 742 of 1968 and demand No. 6 in 
Civil Appeal No. 809 of 1968 is 
justified. j 
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26. The Union in Civil Ap- 
peal No. 2086 of 1968 has asked for 
enhanced rate of transport allowance 
being given to the employe2 in Atic 
Industries Ltd. Its claim is that 
80 paise has to be paid to every work- 
man per day or in the alternative the 
allowance must be, as directed by the 
Tribunal in Cynamid India Ltd. All 
these aspects have been discussed by 
the Tribunal when it fixed the quan- 
tum in the case of Atic Industries Ltd. 
Though the Tribunal cannot impose 
any new obligation on an employer 
merely on the ground that the finan- 
cial capacity of the employer is sound, 
nevertheless the Tribunal wken impos- 
ing the new obligation has also to 
consider the capacity of the emplover 
to bear the burden. In th2 case of 
Atic Industries Ltd. the Tribunal has 
held that it does not want to cast ad- 
ditional financial burden aad that is 
why it has fixed the allowance at a 
very reduced scale. We see no error in 
this reasoning of the Tribunal and as 
such Civil Appeal No. 2086 will have 
to be dismissed. 


27. In the result, the Awards 
of the Industrial Tribunal in respect of 
demand No. 4 in Civil Appeal No. 742 
of 1968 and demand No. 6 in Civil Ap- 
peal No. 809 of 1968 are confirmed and 
both the appeals are dismissed. Civil 
Appeal No. 2086 of 1968 is also dis- 
missed. Parties will bear their own 
costs in all thè appeals. 


Appeals dismissed- 
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(A) Contract Act (1872), S. 7 — 
Concluded contract — Auction sale — 
Conditional acceptance of bid — No 


concluded contract. (X-Ref: S. 4), 


*(C. W. J. C. No. 41 of 1971, D/- 6-5- 
1971 — Pat.) 
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Haridvear Singh v. Bagun Sumbrui 


A.I. BR. 


At an auction for settlement of a 
coup the highest bid of H was ac- 
cepted by the Divisional Forest Officer 
subject to confirmation by Govern- 
ment. The D. F. O. reported about the 
auction sale to the conservator of 
forest who forwarded the papers to the 
State Government for confirmation of 
the acceptance. During the pendency 
of the matter before the Government, 
the highest bidder communicated his 
willingness to take the settlement at 
the reserve price which was higher 
than the bid. Thereafter he applied 
for the settlement of the coup on the 
basis of the highest bid. The Govern- 
ment by a telegram to the conservator 
of forests confirmed the auction sale 
with H at the reserve price. As no 
intimation was received by the D-F.O. 
he did not communicate it to H. Later 
on the Government cancelled the set- 
tlement of the coup with H and settled 
the same with another person for an 
amount higher than the reserve price. 


Held that there was no concluded 
contract between the Government and 
the highest bidder H. There was no 
confirmation of the acceptance of the 
bid to take the coup in settlement for 
the highest amount of bid. What the 
Government did was not to confirm 
the acceptance made by the Divisional 
Forest Officer, but to accept the offer 
made by H in his communication that 
he would take the coup for the reserve 
price. The telegram sent to the con- 
servator of forests could not be con- 
sidered as a communication of the ac- 
ceptance of that offer to H. The ac- 
ceptance of the offer was not even put 
in the course of transmission to H and. 
so even assuming that an acceptance 
need not come to the knowledge of the 
offeror, H could not contend that there 
was a concluded contract on the basis 
of his offer contained in his communi- 
cation to take the settlement at reserve 
price as the acceptance of that offer 
was not put in the course of trans- 
mission. Quite apart from that, H him- 
self revoked that offer later on by 
applying for the settlement of the coup 
at the highest bid made by him in the 
auction. (Case law discussed). (Para 8) 


i (8) Constitution of Indja, Art. 166 
(3) — Rules under, Bihar Rules of 
Executive Business, R. 10 (1) — Inter- 
pretation of—R. 10 (1) which requires 
prior consultation with Finance De- 
partment is mandatory — Settlement 
of coup by private treaty without prior 
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consultation with Finance Department. 
held invalid. (X-Ref: Interpretation of 
Statutes). C. W. J. C. No. 41 of 1971. D- 
6-5-1971 (Pat.) Reversed. 


No universal rule can be laid 
down for determining whether a pro- 
vision in a rule is mandatory or direc- 
tory. In each case one must look to the 
Subject matter and consider the im- 
portance of the provision disregarded 
and the relation of that provision to 
the general- object intend=d to be secur- 
ed. Prohibitive or negative words can 
rarely be directory and are indicative 
of the intent that the provision is to 
be mandatory. (Para 13) 

The negative or pzohibitive lan- 
guage of rule 10 (1) is a strong indica- 
tion of the intent to make the rule 
mandatory. Further, rule 10 (2) makes 
it clear that where pricr consultation 
with the Finance Departrnent is requir- 
ed for a proposal, and the department 
on consultation, does noz agree to the 
proposal, the department originating 
the proposal can take no further action 
on the proposal. The cabinet alone 
wouid be competent to take a decision. 
Thus prior consultation is an essential 
pre-requisite to the exercise of the 
power. (Para 16) 

Rule 10 (1) or the rule as relaxed 
in November 1967 does not prohibit 
the grant of a lease by private treaty. 
The rule read in the context of its 
relaxation would only show that con- 
sultation with the Finance Department 
is not necessary for a lease, if the 
lease is of land of the value of more 
than Rs. 50,000/- and is granted in 
pursuance of a public auction. But 
R. 10 (1) which is mandatory prohibits 
the settlement of lease without prior 
consultation with the Finance Minis- 
er. Hence a settlement of coup by 
private treaty without such prior con- 
sultation is invalid. C. W. J. C. No. 41 
of 1971, D/- 6-5-1971 (Pat.) Reversed. 

‘Paras 11, 16) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 181 (V 39) = 
(1952) SCR 612 = 1952 Cri LJ 
955, Dattatraya Moreshwar Pan- 
garkar v. The State of Bombay 14 
(1951) AIR 1951 Mad 322 (V 38) = 
(1950) 2 Mad LJ 486. Rajanaga- 
ram Village Co-operative Society 
v. Veerasami Mudaly 6 
(1947) AIR 1947 Mad 366 (V 34) = 
(1947) 1 Mad LJ 123 Somasunda- 
ram Pillai v. Provincial Gov- 
ernment of Madras 6 
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Mr. L. M. Singhvi, Sr. Advocate, 
(M/s. S. C. Dingra and U. P. Singh. 
Advocates, with him), for Appellant: 
Mr. S. V. Gupte, Sr. Advocate, (Mr. 
B. P. Singh, Advocate, with him), (for 
Nos. 1 to 5.) and M/s. S. N. Prasad and 
D. N. Mishra, Advocates, (for No. 6) 
for Respondent. 


The following Judgment of the 
Court was delivered by 


MATHEW J.:— The appellant fil- 
ed a writ petition before the High 
Court of Patna praying for quashing: 
an order passed by the Minister of 
Forest. Government of Bihar, on De- 
cember 13, 1970, and for issue of a 
writ in the nature of mandamus direct- 
ing the respondents 1 to 5 to give 
effect to the previous order of the 
Minister of Forest dated November 27, 
1970. The writ petition was heard by 
a Division Bench of the Court and 
the petition was dismissed. This ap- 


peal, by special leave, is from that 
judgment. 
2. There is a bamboo coup 


known as “Bantha Bamboo coup” in 
Chatra North Division of Hazaribagh 
district. On July 22, 1970, the Forest 
Department of the Government of 
Bihar advertised for settlement of the 
right to exploit the coup by public 
auction. The auction was held in the 
office of the Divisional Forest Officer 
on August 7, 1970. Five persons in- 
cluding the appellant participated in 
the auction. Though the reserve price 
fixed in the tender notice was Rupees 
95,000/-, the appellant’s bid of Rupees 
92.001/-. being the highest, was accept- 
ed by the Divisional Forest Officer. 
The petitioner thereafter deposited 
the security amount of Rs- 23,000/- and 
executed an agreement. The Divisional 
Forest Officer reported about the auc- 
ticn sale to the Conservator of Forests, 
Hazaribagh Circle, by his letter dated 
August 25, 1970. As the price for 
which the coup was provisionally set- 
tled exceeded Rs. 50,000/-, the Con- 
servator of Forests forwarded the 
papers regarding the auction sale to 
the Deputy Secretary to Government 
of Bihar, Forest Department, for con- 
firmation of the acceptance by the 
Government. . Since the provisional 
settlement was made for an amount 
less than the reserve price, the matter 


- was also referred to the Finance De- 


partment. The Financę Department 
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invited comments from the Divisional 
Forest Officer as to why the settlement 


was made for a lesser amount. The 
Divisional Forest Officer, by ^is letter 
dated October 30. 1970, submitted his 
explanation for the provisidnal set- 
tlement at an amount below th2 reserve 
price. When the matter was pending 
before the Government, the appellant 
expressed his willingness to take the 
settlement at the reserve price of 
Rs. 95,000/-, by his communication 
dated October 26, 1970. The -appellant 
thereafter filed an application on Nov- 


ember 3, 1970, praying for s=ttlement . 


of the coup on the basis of tke highest 
bid. The Minister of Forest, by his 
proceedings dated November 27, 1970, 
directed that the coup may.be settled 
with the highest bidder, namely the 
appellant. at the reserve price. A 
telegram was sent by the Gcvernment 
to the Conservator of Forests, Hazari- 
bagh Circle on November 28 1970 
with a copy of the same to the Conser- 
vator of Forest, Bihar, confizming the 
auction sale to the appellant at the 
reserve price of Rs. 95,000/-. As no 
intimation was received by the Divi- 
sionel Forest Officer, he did not com- 
municate the proceedings of the Minis- 
ter to the appellant. One Mi. Yakub, 
Respondent No. 6, filed a petition 


on December 4, 1970, before the Gov- . 


ernment of Bihar, Respondent No. 1, 
offering to take the settlement of the 
coup in question for Rs. 1,01,125/-. A 
telegram was sent by the Government 
on December 5, 1970, to the Divi- 
sional Forest Officer, directing him 
not to take any action on tke basis of 
the telegram dated Novembez 28, 1970, 
sent to him in pursuance o the pro- 
ceedings of the Government dated 
November 27, 1970. That telegram was 
received by the Divisional Forest Offi- 
cer on December 10. 2970 and 
the Divisional Forest Officer, by 
his letter’ dated December 10, 1970, 
informed the Government that the 
previous telegram >` dated November 
28. 1970, was not received by him 
and so its content was not com- 
municated to the appellant.. The whole 
matter was thereafter placed before 


the Minister of Forest and zhe Minis- 


ter. by his proceedings dated Decem- 
ber 13, 1970, cancelled the settlement 
of the coup with the appellant and 
settled the same with Respordent No. 6 
for Rs. 1;01,125/-. The Government 

thereafter sept telegrams cn Decem- 


` ber 21, 1970, to the 


December 13, 1970. 


Conservator of 
Forests and the Divisional Forest Offi- 
cer, informing them that the coup had 
been settled with Respondent No. 6. 
The Divisional Forest Officer, by his 
letter dated December 23, 1970, direct- 
ed Respondent No. 6 to deposit the 
security amount and to pay the first 
instalment. Respondent No. 6 deposited 
the same and executed an agreement. 


:3.. The contention of the ap- 
pellant in the writ petition was that 
there was a concluded contract when 
the bid of the appellant was accepted 
by the Divisional Forest Officer though 
that was subject to confirmation by 
the Government and that. when the 
Government confirmed the acceptance 
by its proceedings dated November 27, 
1970, it was no longer within the 
power of Government to make the set- 
ftlement of the coup upon the 6th 
Respondent by its proceedings dated 
It was also. con- 
tended in the alternative that the set- 
tlement of the coup in favour of the 
6th Respondent was in violation of 
statutory rules and, therefore, in any 
event, that settlement was invalid. 


4: As elready -indicated, the 
High Court negatived these contentions 
and upheld the validity of the settle- 
ment in favour of the 6th Respondent. 


© §&: The special condition in 
the tender notice makes it clear that 
the Divisional Forest Officer has the 
right to accept a bid of less than 
Rs. 5,000/-, that acceptance of a bid of 
more than Rs. 5,000/- by him is sub- 
ject to confirmation by the Chief 
Conservator of Forests and the Forest 
Department of the Bihar Government, 
that an auction sale for an amount of 
more than Rupees’ 5,000/- would 
not be recognised until -it is con- 
firmed by the competent autho- 
rity, and that a bid made in 
auction and which -has been pro- 


‘yisionally accepted by the Divisional, 


Forest Officer shall be binding on the 
bidder for two months from the date 
of auction or till the date of rejection 
by the compeient authority, which- 
ever is earlier. 


6. Counsel for the. appellant 
contended that there was a conditional 
acceptance of the offer of the appel- 
Jant by the Divisional Forest Officer, 
that on confirmation. by the Govern- 
ment, that acceptance became” uncon- 
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ditional and, therefore, there was a 
concluded contract when the Govern- 
ment confirmed the azceptance, even 
though the confirmation was not com- 
municated to the appellant. In support 
of this, he relied on The Rajanagaram 
Village Co-operative Society v. Vee- 
rasami Mudaly, (1950) 2 Mad LJ 486= 
(AIR 1951 Mad 322). There it was held 
that in the case of a conditional accept- 
ance in the presence of a bidder, the 
condition being that it is subject to 
approval or confirmetion by some 
other person, the acceptance, though 
conditional. has to b2 communicated 
and when that is communicated, there 
is no further need to communicate the 
approval or confirmation which is the 
fulfilment of the condition. It was fur- 
ther held that a conditional acceptance 
has the effect of binding the highest 
bidder to the contract if there is sub- 
sequent approval or zonfirmation by 
the person indicated, that he cannot 
resile from the contract or withdraw 
the offer, and if there is approval or 
confirmation, the contract becomes 
concluded and enforceable. This deci- 
sion was considered in Somasundaram 
Pillai v. Provincial Government. of 
Madras, AIR 1947 Mad 366, where 
Chief Justice Leach, sveaking for the 
Court said that, to have an enforceable 
contract, there must ke an offer and 
an unconditional acceptance and thata 
person who makes an offer has the 
right to withdraw it before acceptance, 
in the absence of a condition to the 
contrary supported by consideration. 
He further said the fact that there has 
been a provisional or conditional ac- 
ceptance would not make any differ- 
ence as a provisional or conditional ac- 
ceptance cannot in itself make a bind- 
ing contract. 

7. The question whether by an 
acceptance which jis conditional upon 
the occurrence of future event a con- 
tract will become concluded was con- 
sidered by Williston and this is what 
` he says (Williston on Contracts Vol. 
1, 3rd Edn. Section 77A): 


“A nice distinction may be taken 
here between (1) a so-called accept- 
ance by which the acc2ptor agrees to 
become immediately bcund on a con- 
dition not named in the offer, and (2) 
an acceptance which adopts unequi- 
vocally the terms of the offer but sta- 
tes that it will not be effective until a 
certaifi contingency happens or fails to 
happen. In the first case there is a 
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counter-offer and rejection of the ori- 
final cffer; in the second case there 
is no counter-offer, since there.is no 
assent to enter into an immediate bar- 
gain. There is, so to speak, an accept- 
ance in escrow, which is not to take 
effect until the future. In the mean- 
time, of course, neither party is bound 
and either may withdraw. Moreover 
if the time. at which the acceptance 
was to become effectual is unreason- 
ably remote, the offer may lapse be- 
fore the acceptance becomes effective. 
But if neither party withdraws and the 
delay is not unreasonable a contract 
will arise when the contingency hap- 
pens or stipulated event occurs.” 


8. In this case, it is not the 
want of communication of the confir- 
mation by the Government to the ap- 
pellant that really stands in the way 
of there being a concluded contract. but 
rather the want of confirmation by 
the Government of the conditional ac- 
ceptance by the Divisional Forest 
Officer. The appellants bid was for 
Rs. 92,¢001/-. The acceptance of the bid 
by the Divisional Forest Officer was, 
therefore, subject to confirmation by 
Government. The proceedings of the 
Minister dated November 27, 1970, 
would show that he did not confirm 
the acceptance of the offer by the 
Divisional’ Forest Officer. What the 
Minister did was not to confirm the 
acceptance made by the Divisional 
Forest Officer, but to accept the offer 
made by the appellant in his communi- 
cation dated October 26, 1970, that he 
would take the coup for the reserved 
price of Rs. 95,000/-. There was, there- 
fore, no confirmation of the acceptance 
of the bid to take the coup in settle- 
ment for the amount of. Rs. 92,001/-. 
If the offer that was accepted was the 
offer contained in the communication 
of the appellant dated October 26, 
1970, we do not think that there was 
any communication of the acceptance 
of that offer to the appellant. The 
telegram sent to the Conservator of 
Forest, Hazaribagh, by the Government 
on November 28, 1970, cannot be con- 
sidered as a communication of the ac- 
ceptance of that offer to the appellant. 
The acceptance of the offer was not 
even put.in the course of transmission 
to the appellant; and so even assuming 
that an acceptance need not come to 
the knowledge of the offerer, the ap- 
pellant cannot contend,that there was 
a concluded contract on the basis of his 
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offer contained in his communication 
dated October 26. 1970, as the accept- 


ance of that offer was not putin the 


course of transmission. Quite apart 
from that, the appellant himself re- 
voked the offer made by him o2 Octo- 
ber 26, 1970, by his letter dated Nov- 
ember 3, 1970, in which he stafed that 
the coup may be settled upon him at 
the highest bid made by him in the 
auction. We are, therefore, of the 
opinion that there was no concluded 
contract between the appellant and the 
Government. 


9. This takes us to the ques- 
tion whether the settlement in favour 
of the 6th Respondent was in violation 
of any statutory rule. The appellant’s 
contention was that the settlement in 
favour of the 6th Respondent b77 a pri- 
vate treaty was in violation of the 
rules of executive business made under 
Article 166 (3). Rule 10 of th2 Rules 
provides: 

“10 (1) No department shall, with- 
out previous consultation with the 
Finance Department, authorise any 
orders (other than orders pursuant to 
any general or special delegation made 
by the Finance Department) which: 

(a) either immediately or by their 
repercussion, will affect the finances 
of the State. or which, in particular, 

(i) involve any grant of land or 
assignment of revenue or concession, 
grant, lease or licence of minsral or 
Forests, rights or a right to water 
power or any easement or privilege in 
respect of such concession. 
XX XX XX 

(2) Where on a proposal under 

this rule, prior consultation with the 
Finance Department is required, but 
on which the Finance Department 
might not have agreed, no further 
action shall be taken’ on any such pro- 
posal until the cabinet takes a decision 
to this effect.” 
A copy of the letter trata the Deputy 
Secretary to the Government to the 
Accountant General, Bihar, dated Nov- 
ember 22, 1967 would show that some 
relaxation of Rule 10 (1) of the rules of 
executive business was made by the 
Finance Department relating to lease 
of forest coups or forest prcduce of 
the value of more than Rs. 50,000/-. 
That letter reads as under: 

“Subject: Revision of procedure 
in issuing any order involving any 
grant of lease, gale or licence of mine- 
rals of forest rights if such crder is 
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issued by the Administrative Depart- 
ment at the Secretariat level. 
“Sir, 

I am directed to say that in relaxa- 
tion of rule 10 (1) of the Rules of 
Executive Business, Government have 
been pleased to decide that the Forest 
Department shall authorise orders san- 
ctioning leases of Forest coups or pro- 
duce of the value of more than Rupees 
50,000/- (rupees fiftv thousand) each, 
susject to the following conditions 


‘that: 


(1) Reserve price of the coup has 
been fixed before auction. 


(2) Highest bid should be accept- 
ed. l 


(3) Highest bid should not be less 
than the reserve price. 


(4) Any relaxation to the above 
conditions may not ordinarily be al- 
lowed except with the prior concur- 
rence of the Finance Department.” 


10. Before the High Court the 
contentions of the 6th Respondent 
were, firstly, that the rule 10 (1) is not 
a statutory rule and, secondly, that it 
did not concern lease of forest land. 
The High Court, without deciding the 
question whether the rule is a statu- 
tory rule, held that the rule has noth- 
ing to do with the lease of forest coups 
and said that there was nothing which 
prevented the Government from giving 
the coup on lease by private treaty. 
The High Court, therefore, held that 
there was no bar, statutory or other- 
wise, to the settlement of the coup in 
favour of Respondent No. 6 by private 
negotiation and as such the settlement 
in his favour was valid. 


11. Counsel for the appellant 
argued that the High Court went 
wrong in its conclusion that rule 10 
(1) as relaxed, did not apply to the 
grant of the lease of the coup in ques- 
tion and that it really prohibited a 
lease of forest land except by public 
auction. We are not satisfied that the 
construction contended for is correct. 
Neither rule 10 (1) nor the rule as 
relaxed says that forest land can be 
leased only by public auction. Rule 10 
(1) in so far as it is relevant to the pre- 
sent case only says that, no depart- 
ment, shall, without prior consultation 
with the Finance Department, authorise 
by any order, the lease or licence of 
mineral or forests. The relaxation made 
to Rule 10 (1) as evidenced By the 
letter from the Deputy Secretary to 
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the Government is to the effect that in 
the case of lease of forest land of the 
value of more than Rupees 50,000/-, if 
made by public auction, it can only be 
made subject to the conditions men- 
tioned there. In other words. 
Rule 10 (1) as relaxed does not prohi- 
bit the grant ofa lease by private 
treaty. The rule read in the context 
of its relaxation as mentioned in the 
letter of the Deputy Secretary 
would only show that consulta- 
tion with the Finance Department 
is not necessary for a lease, if the 
lease is of land of tke value of more 
than Rupees 50,000/- end is granted in 
pursuance of a public auction held in 
conformity with the conditions men- 
tioned in the letter of the Deputy 
Secretary. 


12. Now the question is whe- 
ther the coup in question was settled 
in favour of the 6th Respondent in 
accordance with Rule 10 (1). It is 
clear from the records relating to the 
proceedings for the grant of the lease 
in favour of the 6th Respondent that 
the Finance Departmerit was not con- 
sulted before the Min:ster passed the 
order on December 15, 1970, to grant 
the lease. But counsel for the Govern- 
ment of Bihar and 6th Respondent 
contended that Rule 10 (1), in so far 
as it requires prior consultation with 
the Finance Department, is only direc- 
tory in character and, therefore, even 
if there was no prior consultation, the 
settlement was valid. So the ques- 
tion arises whether Ru_e 10 (1) which 
requires prior consultation with the 
Finance Department is mandatory or 
not. 


13. Several tests have been 
propounded: in decidec cases for de- 
termining the question whether a pro- 
vision in a statute, or a rule is manda- 
tory or directory. No universal rule 
can be laid down on this matter. In 
each case one must look to the sub- 
ject matter and consider the importance 
of the provision disregarded and the 
relation of that provision to the general 
object intended to be secured. Pro- 
hibitive or negative words can rarely 
be directory and are indicative of the 
intent that the provision is to be man- 
datory (See Earl T. Crawford. The 
Construction of Statutes, pp. 523-4). 


14. Where a prescription re- 
‘lates fo performance o? a public duty 
and to invalidate acts done in neglect 
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of them would work serious general in- 
convenience or injustice to persons 
who have no control over those entrust~ 
ed with the duty, such prescription is 
generally understood as mere instruc- 
tion for the guidance of those upon 
whom the duty is imposed (See Datta- 
traya Moreshwar Pangarkar v. 
State of Bombay, (1952) SCR 612 = 
(AIR 1952 SC 181). 


15. Where however, a power 
or authority is conferred with a direc- 
tion that certain regulation or formality 
shall be complied with, it seems 
neither unjust nor ‘incorrect to exact 
a rigorous observance of it as essential 
to the acquisition of the right or 
authority (See Maxwell, Interpretation 
of Statutes, 6th Edition, pp. 649-650). 


16. In this case, we think that 
a power has been given to the 
Minister in charge of the Forest 
Department to do an act which con- 
cerns the revenue of the State and also 
the rights of individuals. The negative 
or prohibitive language of Rule 10 (1) 
is a strong indication of the intent to 
make the rule mandatory. Further, 
Rule 10 (2) makes it clear that where 
prior consultation with the Finance 
Department is required for a proposal, 
and the department on consultation 
does not agree to the proposal, the de- 
partment originating the proposal can 
take no further action on the pro- 
posal. The cabinet alone would be 
competent to take a decision. When 
we see that the disagreement of the 
Finance Department with a proposal on 
consultation, deprives the department 
originating the proposal of the power 
to take further action on it, the only 
conclusion possible is that prior con- 
sultation is an essential pre-requisite 
to the exercise of the power. We, 
therefore, think that the order passed 
by the Minister of Forest, Government 
of Bihar on December 13, 1970, settling 
the coup in favour of the 6th Respon- 
dent was bad and we quash the order. 


17. We allow the appeal to the 


extent indicated but make no order as 
to costs, 


Appeal partly allowed. 
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AIR 1972 SUPREME COURT 1248 
-(V 59 C 223) 


(From Kerala: 1963 Ker LT 189) 


K. S. HEGDE AND 
H. R. KHANNA, JJ. 
= he Shamrao Vithal Co-operative 
Bank Ltd., Appellant v. Kasargode 
Panduranga Mallya, Respondent. 

Civil Appeal No. 1312 of 1967, 
D/- 21-10-1971. 

Co-operative Societies — Multi- 
Unit Co-operative Societies Act (1942) 
Sec. 2 (1) — Co-operative Society re- 
gistered in one State having its branch 
also in other State — Law applicable 
— Registrar in former State has no 
furisdiction to adjudicate on dispute 
arising out of dealings of such society 


through its branch in other State — 
(X-Ref.:— Co-operative Societies — 


Bombay Co-operative Societies Act 
(7 of 1925). Sec. 54). (Paras 4, 6, 8) 
If the objects of a Co-operative 
Society registered in State “A” extends 
to State “B” and accordingly has 
a branch in the State “B”, the 
society shall be deemed to be re- 
gistered in State “B” under the 
law in force in State “B” relat- 
ing to Co-operative Societies. A 
dispute between such society and its 
member residing in State “B” in res- 
pect of a transaction at its branch in 
State “B” will normally have to be 
adjudicated upon by the Registrar ap- 
pointed under the law of State “RB”, 
The fact that for the purpose of control 
the society is governed under the law 
of State “A” will not justify a depar- 
ture from the above normal rule. 
(Paras 4, 6) 
The word “Control” in Sec. 2 (1) 
of the Central Act does not compre- 
hend within itself the adjudication of 
a claim by a co-operative society 
against its member. Control is exercis- 
ed by a superior authority in exercise 
of its supervisory power. Adjudica- 
tion of disputes is a judicial or quasi- 
judicial function. There is a clear dis- 
tion between jurisdiction to decide a 
dispute which is a judicial power and 
the exercise of control which is an 
administrative power and it will be 
wrong to treat the two as identical or 
equate one with the other. (Para 6) 


Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 2403 (V 58) = 
(1971) 2 SCC 500, Punchsila In- 
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_ Act). 


ALR.. 


dustrial Co-operative Societies 
Ltd. (Multi-Unit) v. The Gurgaon 
Central Co-operatve Bank 
Ltd. Gurgaon ` 7 
Dr. B. R. Naik and Mr. K. Rajendra 
Chowdhury, Advocates, for Appellant. 
The following Judgment of the 
Court was delivered by 
KHANNA, J.:—This is an appeal 
by special leave against the judgment 
of Kerala High Court affirming on ap- 
peal, the order of the Lower Court 
whereby the appellant Bank’s applica- 
tion for execution of an award made 
under the Bombay Co-operative Socie- 
ties Act. 1925 (hereinafter referred to 
as the Bombay Act) was dismissed. 


2. The appellant is a Co-opera- 
tive Society registered in Bombay 
under the Bombay Act. The Head 
Office of the appellant is in 
Bombay and it has a branch in 
Mangalore. As the objects of the ap- 
pellant were not confined to one State, 
it was governed by Multi-Unit Co- 
operative Societies Act of 1942 (here- 
inafter referred to as the Central 
The appellant made a claim 
under Section 54 of the Bombay Act 
in respect of a transaction which took 
place in Mangalore against the respon- 
dent who is a resident of Kasaragod, 
and was ‘a Member of the appel- 


lant society. Both Mangalore and 
Kasaragod were at the relevant 
time in Madras Presidency The 


Deputy Registrar of Co-operative 
Societies, Bombay gave an award 
regarding that claim. The award 
was sought to be executed as a 
decree in the Court of Subordinate 
Judge, Kasaragod. An _ objection to 
the execution of the decree was raised 
by the respondent on the ground that 
the Deputy Registrar of Co-operative 
Societies, Bombay had no jurisdiction 
to pass the award and the same could 
not be executed as a degree in the 
Courts in Kerala. This objection was 
upheld by the Subordinate Judge and - 
he dismissed the execution application. 
On appeal the decision of the learned 
Subordinate Judge was affirmed by 
the High Court. It was not disputed 
before the High Court that the appel- 
lant was governed by the provisions 
of the Central Act.. The contention 
raised on behalf of the appellant was 
that the passing of an award came 
within the expression ‘control’ occur- 
ring in sub-section (1) of Section 2 of’ 
the Central Act, This contention did 
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not find favour with the High Court 
and in the result, the appeal was dis- 


missed. 
3. We have heard Mr. Naik 
on behalf of the appellant. No one 


has appeared on behalf of the res- 
pondent. Before dealing with the 
argument advance on. behalf of the 
appellant, it would be apposite to re- 
produce Section 2 of the Central Act. 
The same reads as under :— 

“2. (1) A Co-operative Society to 
which this Act applies which has been 
registered in any State under the law 
relating to Co-operative Societies in 
force in that State shall be deemed in 
any other State to which its objects 
extend to be duly registered in that 
other State under the law therein force 
relating to Co-operative Societies, 
but shall, save as provided in sub- 
Sections (2) and (3), be subject for all 
the purposes of registration control and 
dissolution to the law relating to Co- 
Operative Societies in force for the 
time being in the State in which it is 
actually registered. 

(2) Where any such Co-operative 
Society has established kefore the com- 
mencement of this Act or establishes 
after the commencement of this Act 
a branch or place of business in a State 
other than in which it is actually regis- 
tered, it shall, within six months 
from the commencement of this Act 
or the date of establishment of the 
branch or place of business, as the 
case may be, furnish to the Registrar 
of Co-operative Societies of the State 
in which such branch or place of busi- 
ness is situated a copy of its registered 
by-laws, and shall at any time it is 
required to do so by the said Registrar 
Submit any returns and supply any in- 
formation which the said Registrar 
might require to be submitted or sup- 
plied to him by a Co-operative Society 
actually registered in that State. 

(3) The Registrar o? Co-operative 
Societies of the State in which a 
branch or place of busiress such as is 
referred to in sub-section (2) is situat- 
ed may exercise in respect of that 
branch or place of business any powers 
of audit and of inspection which he 
might exercise in respect sf a Co-opera- 
tive Society actually registered in the 
State.” 

According to sub-section (3) of sec- 
tion 1, the Central Act “applies to all 
Co-operative societies with objects not 
confined to one State incorporated be- 
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fore the commencement of this Act 
under the Co-operative Societies Act, 
1912 or under any Act relating to Co. 
operative Societies in force in any 
State, and to all Co-operative Societies 
with objects not confined to one State 
to be incorporated after the commence- 
ment of this Act.’ 


4, As the objects of the appel- 
lant society were not confined to one 
State. it was not disputed before the 
High Court or in this Court that it is 
governed by the provisions of the Cen- 
tral Act. Plain perusal of sub-section 
(1) of Section 2 reproduced above 
makes it manifest that if the objects of 
a co-operative society registered in 
State ‘A’ extend to State ‘B’, the Soci- 
ety shall be deemed to be registered 
in State ‘B’ under the law in force in 
State ‘B’ relating to co-operative soci- 
eties. Despite this deemed registration 
in State ‘B’, for three purposes, name- 
ly, registration, control and dissolution, 
the society shall be subject to the law 
relating to Co-operative societies in 
force in State ‘A’. Sub-section (2) 
makes it cbligatory on a co-operative 
society which establishes a branch or 
place of business in a State other than 
that in which it is actually registered 
to furnish within the prescribed time 
to the Registrar of the Co-operative 
Societies of the State in which such 
branch or place of business is situated, 
a copy of its bye-laws and to submit 
such returns'and supply such informa- 
tion as the Registrar might require in 
respect of a co-operative society act- 
ually registered in that State. Sub-sec- 
tion (3) gives a limited control to the 
Registrar of Co-operative Societies of 
the State in which a branch or place of 
business of a co-operative society is 
established by authorising him to exer- 
cise in respect of that branch or place 
of business any powers of audit and of 
inspection which he might exercise in 
respect of a co-operative society ac- 
tually registered in that State. 


5- The contention which has 
been advanced on behalf of the appel- 
lant society by its learned counsel, Mr. 
Naik. is that as the appellant was 
registered in Bombay, it is the Bombay 
Act which would govern the appellant 
Society for purposes of registration, 
control and dissolution. It is not dis- 
puted that the adjudication of a claim 
by the appellant against its members 
does not fallunder the Head “registra- 
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tion” or “dissolution.” What is, however 
urged is that the word ‘control’ com- 
prehends within itself the adjudication 
of a claim made by the society against 
its members. Such a claim having been 
made by the appellant against the res- 
pondent, the same could, according to 
the learned counsel, have been adjudi- 
cated upon under section 54 of the 
Bombay Act. The award made by 
the Deputy Registrar of Co-operative 
Societies, Bombay in the circumstances 
the counsel submits, did not suffer 
from any legal infirmity. 


6. There is, in our opinion, no 
force in the above contention because 
we do not agree with the underlying 
assumption of the above argument that 
the word ‘control’ comprehends within 
itself the adjudication ofaclaim made 
by aco-operative society against its 
members. The appellant society, as 
would appear from the resume of 
facts given above, ‘established a 
branch in Managalore and had deal- 
ings there with the respondent who 
was a resident of Kasaragod. As 
the objects of the appellant soci- 
ety were extended to the Pre- 
sidency of Madras, it should, in view 
of sub-section (1) of section 2 of the 
Central Act, be deemed to have been 
registered under the law in force in 
the Presidency of Madras relating to 
co-operative societies. The law which 
was then in force, according to Mr. 
Naik, was the Madras Co-operative 
Societies Act. 1932 (hereinafter referr- 
ed to as the Madras Act). Clause (f) of 
section 2 of that Act defines a refis- 
tered society to mean a society regis- 
tered or deemed to be registered under 
that Act. Section 51 of the Madras Act 
provides inter alia that if any dispute 
touching the business of a registered 
society between a member and the 
society arises, such dispute shall be 
referred to the Registrar for decision. 
Registrar has been defined in clause (g) 
of section 2 of the Madras Act to mean 
“a person appointed to perform the 
duties of a Registrar of Co-operative 
Societies under this Act and includes 
a person on whom all or any of the 
powers of a Registrar under the Act 
have been conferred.” It would, there- 
fore, follow that a dispute between the 
appellant and the respondent in res- 
pect of its dealings relating to its Man- 
galore branch would normally have to 
be adjudicated upon by the Registrar 
appointed under the Madras Act. The 
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fact that for the purpose of control, 
the appellant society was governed by 
the Bombay Act would not, in our opi- 
nion, justify a departure from the 
above normal rule: The word ‘control’ 
is synonymous with superintendence, 
management or authority to direct, 
rəstrict or regulate (See p. 442 of 
Words and Phrases (Vol. 9) Permanent 
Edition). Control is exercised by a 
Superior authority in exercise of its 
supervisory power. Adjudication of 
disputes is a judicial or quasi-judicial 
function and it would, in our opinion, 
te unduly straining the meaning of 
the word ‘contral’ to hold that it also 
covers the adjudication of disputes be- 
tween a co-operative society and its 
members. There is a-clear distinction 
between jurisdiction to decide a dispute 
which is a judicial power and the exer- 
cise of control which is an administra- 
tive power and it would be wrong to 
treat the two as identical or equate 
one with the other. 


T. Reference has been made on 
behalf of the appellant to the case of 
Panchshila Industrial Co-operative 
society (Multi-Unit) v. The Gurgaon 
Central Co-overative Bank Ltd., Gur- 
gaon, (1971) 2 SCC 500 = (AIR 1971 
SC 2403). In that case, Deputy Regis- 
trar of Co-operative Societies, Rohtak 
had given an award in favour of the 
respondent bank which was a co-ope- 
rative society governed by the provi- 
sions of Punjab Co-operative Societies 
Act. The appellant filed an appeal 
against that award before the Central 
Registrar. The Central Registrar dis- 
missed the appeal on the ground that 
he was not the appropriate appellate 
authority in resvect of the said award. 
On appeal to this Court, the decision 
of the Central Registrar was affirmed. 
It was held that the dispute between 
the parties fell within section 55 of the 
Punjab Co-operative Societies Act and 
those provisions were not affected by 
the Central Act. It would appear from 
the above that the question involved in’ 
that case was entirely different and the 
appellant can derive no assistance from 
it. 

8. ‘Argument has also been ad- 
vanced that there was no inherent lack 
of jurisdiction in the Deputy Registrar 
appointed under the Bombay Act for 
adjudicating upon the dispute between 
the parties and that it was at the best 
a case of lack of territorial juriSdiction. 
We find ourselves unable to accede ta 
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this contention because we are of the 
opinion that there was inherent lack of 
jurisdiction in the Registrar appointed 
under the Bombay Act for dealing 
with the dispute arising out of ihe 
dealings of the Mangalore branch of 
the appellant society with the respon- 
dent. The dispute between the paries 
as would appear from what has b2en 
discussed above, could only be adjtudi- 
cated upon in accordanc2 with the pro- 
visions of the Madras Act. 

9. The appeal corsequently fails 
and is dismissed. As nə one has ap- 
peared on hehalf of the respondent, we 
make no order as to costs. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 125i 
(V 59 C 224) 


(From Delki)* 
K. S HEGDE AND H. R. 
KHANNA, JJ. 


1. Shri Shashi Bhushan (In C. A. 
1343 of 1971), 2. Shri Amar Nath 
Chawla (In C. A. No. 1473 of 1971), Ap- 
pellants v. 1. Prof. Balraj Madhok and 
others (in C. A. No. 1343 of 1971) 2. 
Shri’ Kanwarlal Gupta and others, (In 
C. A. No. 1473 of 1971), Respondents. 

Civil Appeals Nos. 1343 and 1473 
of 1971, D/- 22-10-1971. 

Representation of the People Act 
(1951), S. 92 — Inspection of ballot 
papers—Election challenged qn ground 
that it was rigged by process of cheni- 
cal treatment of ballot papers — Al- 
legation that ballot papers were che- 
mically treated sought to be proved not 
by any direct evidence but by inspec- 
tion of ballot papers — Petition seek- 
ing inspection of ballct papers Eeld 
was rightly allowed. 

It is true that merely because 
Someone makes bold end comes put 
with a desperate allegation, that by it- 
self should not be a ground to attach 
value to the allegation made. But at 
the same time serious allegations can- 
not be dismissed summarily merely 
because they do not look probable. Fru- 
dence requires a cautious approack in 
these matters. In all these matters, the 
court’s aim should be zo render ccm- 


*(I. A. No. 1170 of 1971 in Ele. Pecns. 
Nos. 1 & 2 of 1971 D/- 3-9-1971 
and D/- 6-8-1971 — Delhi) 
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plete justice between the parties. Fur- 
ther, if the allegations made raise 
issues Of public importance, greater 
care and circumspection is necessary. 
(Para 11) 
The allegation that the ballot 
papers were chemically treated is a 
serious allegation as it poses a chal- 
lenge to the integrity and impartiality 
of the Election Commission. In the 
very nature of things the allegation 
In question can be proved or disproved 
only by inspecting the ballot papers. 
Even if the allegation is nothing buta 
propaganda stunt it is in public interest 
that the falsity of that propangada 
should be exposed. The confidence in 
our electoral machinery should not be 
allowed to be corroded by false pro- 
paganda. (Paras 17, 7, 6) 
It is no doubt true that a judge 
while deciding the question of inspec- 
tion of the ballot papers must bear in 
mind the importance of the secrecy of 
the ballot papers. The allegations 
in support of a prayer for inspection 
must not .be vague or indefinite: they 
must be supported by material facts 
and prayer made must be a bona fide 
one. If these conditions are satisfied, 
the court will be justified in permitt- 
ing inspection of ballot papers. 
secrecy of ballot is important, but doing 
justice is undoubtedly more important 
and it would be more so, if what is in 
stake is the interests of the society. 
(Para 15) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 276 (V 57)= 
(1970) 1 SCR 852, Jitendra 
Bahadur Singh v. Krishna 
Behari 16 


(1966) AIR 1966 SC 773 (V 53)= 
(1967) 1 SCJ 762. Dr. Jagjit 
Singh v. Giani Kartar Singh 14 

(1964) AIR 1964 SC 1249 (V 51)= 
(1964) 6 SCR 238, Ram Sewak 
Yadav v. Hussain Kamil Kidwai 13 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— These appeals by 
special leave arise from the decision 
of Andley J. (Delhi High Court) per- 
mitting inspection of the ballot papers 
polled during the last general election 
to the Lok Sabha held last March in 
the South Delhi Constituency and the 
Delhi-Sadar Constituency. 

2: The appellants are the suc- 
cessful candidates. They contested in 
the two constituencies reentioned ear- 
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lier on behalf of the ruling Congress 
party. Their symbol was cow and calf. 
Their rearest rivals were the Jan 
Sangh nominees whose symbol was 
Deepak. The appellants were declared 
elected. The unsuccessful Jan Sangh 
candidates have challenged the validi- 
ty of the election of the appellants. 


2. The main ground pleaded ïn 
©- support of the election petition was 
that the ruling party had rigged the 
election. The process adopted in rigg- 
ing the election, according to the elec- 
tion petitioners is a somewhat com- 
plicated one. That process was explain- 
‘ed to us thus: Millions of ballot papers 
were chemically treated; the symbol 
of the congress candidates in those bal- 
lot papers was mechanically stamped 
by using invisible ink. As a result of 
the chemical treatment of those bal- 
lot papers, the mark put at the time of 
the polling disappeared after a few 
days and the stamping mechanically 
placed earlier emerged. The suggestion 
was thet this was done as a result of 
a conspiracy between the ruling party 
and the Election Commission. To carry 
out the design in question, we were 
- told, that quite contrary to the earlier 
practice, the Election Commission in- 
structed the Returning Officers to for- 
ward to Delhi a substantial number of 
ballot papers of each constituency, 
ostensibly for the purpose of scrutiny 
but reaily for the purpose of carrying 
out the design mentioned earlier. Ac- 
cording to them, in place of the ballot 
papers received, the Returning Officers 
were supplied with the ballot papers 
chemically treated and mechanically 
stamped. Those ballot papers formed 
a part of the ballot papers used at the 
election. It was further said that in 
furtherance of the above design, the 
Election Commission made two alter- 
ations in the practice followed ear- 
lier. Firstly it provided a larger inter- 
val between the date of polling and 
the date of counting and secondly by 
precipitate alteration of a rule. it 
provided for mixing up of the ballot 
papers of various booths and rotating 
them ir. drums. We were further told 
that these innovations were. introduced 
so that the chemical treatment of the 
ballot papers may have the desired 
effect. i 


4. The election petitioners do 
not claim to have any direct evidence 
to support their version. They seek to 
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prove their version primarily on. the 
basis of the examination of the ballot 
papers. But to probabilise their ver- 
sion. they have put forward various 
circumstances. They have filed affida~ 
vits of two persons who claim to have 
been present at the time of count- 
ing. They supported the allega- 
tions in the petitions seeking inspec- 
tion regarding the facts said to have 
been observed at the time of counting. 
In those petitions it was alleged that 
at the time of the counting, it was - 
noticed that the colour of a large num- 
ter of ballot papers was different 
from the colour of the other ballot 
papers; stamping of the symbols in 
those ballot papers was uniform, at 
an identical spot in each of those bal- 
lot papers, the stamps were uniform 
in density and they looked bright and 
fresh. Those features were quite dis- 
similar to those found in the other 
papers including those containing votes 
in favour of the defeated candidates. 
The election petitioners in this connec- 
tion referred to the rumours prevail- 
ing about the rigging of the election, 
the landslide victory of the ruling 
party which according to them was 
wholly unexpected and finding of huge 
quantity of unused ballot papers in a 
godown in Chandigarh. The material 
facts supporting the allegation of rig- 
ging are those said to have been obser- 
ved at the time of the counting. In ad- 
dition they also pointed out the changes 
made by the Election Commission in 
the counting procedure and tried to 
draw an advers2 inference therefrom. 
Whether the observations said to have 
been made are true or whether they 
were merely the figment of imagina- 
tion of some fertile brains has yet to 
be examined. The only effective way 
of checking the correctness of those 
allegations is by inspecting the ballot 
papers. 


5. We are free to admit that 
we are unable to comprehend the the- 
ories propounded by the election peti- 
tioners. But we are conscious of our 
limitations. The march of science in 
recent years has shown that what was 
thought to be impossible just a few 
years back has become an easy pos- 
sibility now. What we would have 
thought as wild imaginations some 
years back are now proved to be rea- 
lities. Hence we are unable to reject 
the allegations of the election peti- 
tioners without scrutiny. We shall ac- 
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cept nothing and reject nothing except 
on satisfactory proof. We are approach- 
ing the allegations made in the elec- 
tion petitions in that spirit, 


6. - The learned trial judge did 
not hold that the allegations made by 
the election petitioners were not bona 
fide allegations. We see no reason: to 
come to a contrary conclusion. He took 
the view that those allegations were of 
serious character and the material facts 
stated in support of those allegations 
were such as to call Zor investigation 
into the truth of those allegations. We 
are of the same opinion. The allega- 
tion that our electora. process has 
been fouled is a very serious allega- 
tion. That allegation is a challenge to 
the integrity and impartiality of the 
Election Commission. Those allegations 
if believed are sure to undermine the 
confidence of our pecple in our demo- 
cratic institutions. Herein we are not 
merely concerned about the validity 
of elections in two constituencies. They 
are no doubt important but in the con- 
text of things their importance pales 
into insignificance. Wkat is more im- 
portant is the survival of the very de- 
mocratic institutions on which our 
way of life depends. 


T. It was said, on behalf of 
the appellants that those allegations 
were nothing but propaganda stunts 
and they were wholly devoid of truth. 
If that is so, it is in public interest that 
the falsity of. that propaganda should 
be exposed. The conzidence in our 
electoral machinery should not be al- 
lowed to be corroded by false propa- 
ganda. It is of utmost importance that 
our electorate should have full confi- 
dence in the impartiality of the Elec- 
tion Commission. Even the very best 
institutions can be meligned. In all 
countries, at all times, there are gulli- 
ble persons. The effectiveness of an 
institution like the Election Commis- 
Sion depends on public confidence. For 
building up public confidence, public 
must be given the opportunity to know 
the truth. Any attempt to obstruct an 
enquiry into the allegations made may 
give an impression that there might be 
some truth in the allegations made. 


8. From the records we gather 
that the allegations with which we 
are concerned are being made in seve- 
ral places in this country with some 
persistency. It is not unlikely that a 
section of our people. rizhtly or wrong- 
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Iy, have persuaded themselves to be- 
lieve in those allegations. Such a situa- 
tion should not be allowed to remain. 
The strength of a democratic society 
depends on the knowledge of its ordi- 
nary citizens about the affairs of the 
institutions created to safeguard their 
rights. It is dangerous to allow them 
to feed themselves with rumours. 


9. It was urged on behalf of 
the appellants that the scrutiny of bal- 
lot papers is a very serious thing: the 
Secrecy of the ballot is of utmost im- 
portance, Except on very good grounds, 
inspection of ballot papers should not 
be allowed and the petitioners have 
failed to make out a case for inspec- 
tion. It was further urged that at the 
time of counting, the attention of the 
Returning Officer was not invited to 
the strange features mentioned earlier 
nor was the acceptance of any of those 
ballot papers objected to on the ground 
that they were spurious ballot papers. 


10. According to the election 
petitioners, they did invite the atten- 
tion of the Assistant Returning Officer 
to the various features mentioned by 
them. It is not necessary for us to go 
into that controversy at this stage. 
Assuming that the persons concerned 
did not inform the Assistant Return- 
ing Officer of what they had observed, 
it does not estop the Election peti- 
tioners from taking the pleas in ques- 
tion in the election petitions though 
undoubtedly it is a circumstance to be 
considered on the question of the value 
to be attached to the allegations made 
regarding the observations said to have 
been made at the time of the count- 
ing. Assuming that the conclusion 
reached by the election petitioners was 
the result of not merely observing cer- 
tain facts at the time of the counting 
but on the basis of various circumst- 
ances, some of which came to their 
notice before the election, some at the 
time of the counting and some after 
the counting, that by itself is not suf- 
ficient to brush aside the allegations. 


11. It is true that merely be- 
cause someone makes bold and comes 
out with 4 desperate allegation, that by 
itself should not be a ground to attach 
value to the allegation made. But at 
the same time serious allegations can- 
not be dismissed summarily merely be- 
cause they do not look probable. Pru- 
dence requires’ a cautious approach in 
these matters: In all thase matters, the 
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court’s aim should be to render com- 
plete justice between the parties. Fur- 
ther, if the allegations made raise 
issues of public importance, greater 
care and circumspection is necessary. 


12. These cases have peculiar 
features of their own. No such case had 
come up for decision earlier. Hence 
decided cases can give little assistance 
to us. In a matter like allowing inspec- 
tion of ballot papers, no rigid rules 
have been laid down. nor can be laid 
down. Much depends on the facts of 
each case. The primary aim of the 
courts is to render complete justice be- 
tween the parties. Subject to that over- 
riding consideration, courts have laid 
down the circumstances that should 
weigh in granting or refusing inspec- 
tion. Having said that much let us now 
examine the cases read to us on behalf 
of the appellants. 


13. In Ram Sewak Yadav v. 
Hussain Kamil Kidwai, (1964) 6 SCR 
238 = (AIR 1964 SC 1249), one of the 
defeated candidates challenged the 
election of the appellant, the returned 
candidate, inter alia, on the ground 
that there had been improper recep- 
tion of invalid votes and rejection of 
valid votes at the time of counting and 
that on a true count he would.have 
received a majority of. valid votes. 
Hence he claimed that he was entitl- 
ed to be declared duly elected. He 
claimed that by inspection of the ballot 
papers, he will be able to establish his 
case. He averred that on the aforesaid 
allegations, the Tribunal was bound to 
grant an order for inspection, because 
he had tendered the sealed boxes of 
ballot papers in evidence, and on that 
account all the ballot papers were part 
of the record. The Tribunal in its order 
stated that nothing was brought to its 
notice which would jutsify granting an 
order for inspection. It further obser- 
ved “if in future from the facts that 
may be brought to the notice of the 
tribunal. it appears that in the 
interests of justice inspection should 
be allowed, necessary orders allowing 
an inspection could always be passed”’. 
Thereupon another application was 
submitted by the election petitioner 
asking for inspection but no additional 
materials were placed before the Tri- 
bunal and no oral evidence was led at 
the trial. The Tribunal ‘rejected the 
application for. inspection. On appeal 
the High Court held that ballot papers 
had actually Been called for from the 
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Returning Officer and were before the 
Tribunal and there was nothing in the 
Code cf Civil Procedure which preven- 
ted the Tribunal from allowing inspe- 
ction of the ballot papers in the cus- 
tody of the Court. In the opinion of 


the High Court the Tribunal rejected 


the application for inspection without 
ary adequate reasons. On a further 
appeal, the question for determination 
before this Court was whether the 
election Tribunal erred in declining to 
grant an order for inspection of the 
bellot papers which had been, pursu- 
ant to an order in that behalf, lodged 
before the Tribunal in sealed boxes by 
the Returning Officer. This Court rul- 
ed that by the mere production of the 
sealed boxes, the ballot papers did not- 
become part of the record and they 
were not liable to be inspected unless 
the Tribunal was satisfied that such 
inspection was in the circumstances of 
the case necessary in the interests of 
justice. The ratio of that decision is 
that the inspection of ballot papers 
should be allowed only when the court 
thinks that it is necessary in the in- 
terests of justice to do so. In that case 
this Court did not lay down any hard 
and fest rule as to when an inspection 
of the ballot papers can be allowed. 


14. The next case relied on is 
the decision of this Court in Dr. Jagjit 
Singh v. Giani Kartar Singh, AIR 1966 
SC 773. Therein the question of inspec- 
tion of ballot papers was dealt with in 
paragraph 31 of the judgment. This is 


‘what the Court observed: 


"The true legal position in this 
matter is no longer in doubt. Section 
92 of the Act which defines the powers 
oz the Tribunal, in terms, confers on 
it, by cl. (a), the powers which are 
vested in a Court under the Code of 
Civil Procedure when trying a suit, 
inter alia, in respect of discovery and 
inspection. Therefore, in a proper case, 
the Tribunal can order the inspection 
of the ballot boxes and may proceed 
to examine the objections raised by the ' 
parties in relation to the improper ac- 
ceptance or rejection of the voting 
papers: But in exercising this power 
the Tribunal has to bear in mind cer- 
tain important considerations. Sec- 
tion 88 (1) (a) of the Act requires that 
an election petition shall contain a con- 
cise statement oz the material facts on 
which the petitioner relies, and in every 
case, where a prayer is made bya peti- 
tioner for the inspection of the ballot 
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boxes, the Tribunal must enquire whe- 
ther the application made by the peti- 
tioner in that behalf contains a concise 
Statement of the meterial facts on 
which he relies. Vagu2 or general al- 
legations that valid vctes were impro- 
perly rejected, or invalid votes were 
improperly accepted would not serve 
the purpose which S. 38 (1) (a) has in 
mirid. An application made for the ins- 
pection of ballot boxes must give mate- 
rial facts which would enable the Tri- 
bunal to consider whether in the in- 
terests of justice, the ballot boxes 
Should be inspected or not. In dealing 
with this question, th2 importance of 
the secrecy of the ballot papers can- 
not be ignored, and it is always to be 
borne in mind that the statutory rules 
framed under the Act are intended to 
provide adequate saf2guard for the 
examination of the validity or invali- 
dity of votes and for their proper 
counting. It may be that in some 
cases, the ends of justice would make 
It necessary for the Tribunal to allowa 
party to inspect the kallot boxes and 
consider his objections about the im- 
proper acceptance or improper rejec- 
tion of votes tendered by voters at any 
given election but in considering the 
requirements of justice, care must be 
taken to see that election petitioners 
do not get a chance tc make a roving 
or fishing enquiry in the ballot boxes 
so as to justify their claim that the 
returned candidate’s lection is void. 
We do not propose to lay down any 
hard and fast rule in this matter: In- 
deed, to attempt to lay down sucha 
rule would be inexpedient and unrea- 
sonable.” 


15. The above observations 
succinctly bring out the circumstances 
under which an 
ordered. The overriding test laid down 
there is the interests of justice. Facts 
naturally differ from case to case. 
Therefore it is dangeraus to lay down 
any rigid test in the matter of order- 
ing an inspection. It is no doubt true 
that a judge while deciding the ques- 
tion of inspection of tke ballot papers 
must bear in mind the importance of 
the secrecy of the ballct papers. The 
allegations in support of a prayer for 
inspection must not be vague or inde- 
finite; they must be supported by 
material facts and préyer made must 
be a bona fide one. If -hese conditions 
are satisfied, the Court will be justifi- 
ed in permitting insp2ction of ballot 


inspection can be 
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papers. Secrecy of ballot is important, 
but doing justice is undoubtedly more 
important and it would be more so, if 
what is in stake is the interests of the 
society. 


16. The last decision relied on 
by the appellants is Jitendra Bahadur 
Singh v. Krishna Behari (1970) 1 SCR 
852 = (AIR 1970 SC 276). To this 
decision one of us was a party. Therein 
an elector (ist respondent in that 
appeal) challenged the election of the 
appellant to the Lok Sabha. He alleg- 
ed. inter alia in the election petition 
that there were improper rejection 
and improper reception of votes. In 
the Schedule to the petition, he 
Fave some figures of votes improperly 
rejected as well as accepted. In the 
verification to the election petition, he 
stated that the concerned allega- 
tions were made on the basis of infor- 
mation received from his workers and 
counting agents. It was, however, not 
stated who those persons were and 
what was the basis of their informa- 
tion. No written obiection was filed 
during the counting either to the 
acceptance or to the rejection of any 
vote. Nor was any application made 
for recounting. Before the trial of the 
election. petition. the election peti- 
tioner filed an application to Inspect 
the ballot papers. In the affidavit 
filed in support of the petition, the 
election petitioner claimed to have 
been present on one of the days when 
counting went on and thus came to 
know about the improper acceptance 
and rejection of ballot papers. This 
was not a claim put forward in the 
election petition. The High Court allow- 
ed the inspection and permitted the 
Scrutiny solely on the basis of the alle- 
fations in the election petition and the 
affidavit filed by the petitioner. This 
Court reversing the decision held that 
on the facts established, the High Court. 
was not justified in allowing the in- 
spection of the ballot papers. This 
Court came to the conclusion that re- 
levant allegations were vague and in- 
definite; they were not supported by 
material facts and there was no basis 
for coming to the conclusion that in- 
spection of the ballot papers was neces- 
sary for doing justice between the 
parties. 


17. At the hearing of the ap- 
peals we enquired with the Counsel 
for the appellants whether the allega- 
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tions regarding tħe chemical treatment 
of the ballot papers can be proved in 
any other manner than by inspecting 
the ballot papers. We got no satisfac- 
tory rep-y to our query. In the very 
nature of things the allegations in ques- 
tion can be proved or disproved only 
by inspecting the ballot papers. 

18. The next question is 
whether it is necessary to inspect all 
the ballot papers as has been ordered 
by the - trial Judge. We think that a 
general inspection should not be per- 
mitted, until there is satisfactory 
proof in support of those allegations. 
For finding out whether there is any 
basis for those allegations, it would 
be sufficient if some ballot papers say 
about 600 out of those polled by each 
of the returned candidates are select- 
ed from different bundles or tins 
in such a way as to get a true picture. 
He may also select about 200 ballot 
papers cast in favour of the election 
petitioners for comparison. All the 
selected ballot papers at the first in- 
stance be examined by the learned 
Judge with the assistance of the 
Counsel for the parties as well as the 
parties. If the learned Judge comes to 
the conclusion that the matter should 
be further probed into, he may take 
evidence on the points in issue includ- 
ing evidence of expert witnesses. 
Thereafter it is open to him to direct 
or not to direct a general inspection of 
the ballot papers. But in doing so he 
will take care to maintain the secrecy 
of the ballot. 

19. Subject to the directions 
given above, these appeals are dismis- 
sed but in the circumstances of the 
case we make no order as to costs in 
these appeals. 

Appeals dismissed. 
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the State or the maimtenance of public 
order” — Grounds that detenu with 
large number of associates armed with 
lethal weapons committed dacoity and 
dacoity with murder fall within the 
expression, (Para 23) 


| (B) West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), 
S.: 3 (2) — Order of detention stating 
that. it is necessary to detain the de- 
tenu with the view to prevent him 
from acting in any manner prejudicial 
to’ the security of the State or the 
maintenance of public order does not 
suffer from casualness or absence of 
due application of mind. 


! Per Majority, (Shelat, J. Contra.) 
A comprehensive definition has been 
given of the expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order”. The definition shows that the 
whole thing has been clubbed together 
and no separate definitions have been 
given, one in respect of “acting in any 
manner prejudicial to the security of 
the State” and another in respect of 
“acting in any manner prejudicial to 
the maintenance of public order’. The 
various acts which have been specified 
in the different clauses of sub-sec- 
tion (2) of Section 3 fall within the 
compendious expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance. of - 
public order”, and it would not intro- 
duce an infirmity i in the detention order 
if it is stated therein that it is neces- 
sary to detain a detenu with a view to 
prevent him from acting in any manner 
prejudicial to the security of the 
State or the maintenance of public 
order. It is true that if a statute men- 
tions different grounds for the deten- 
tion of a person, the order of detention 
should specify distinctly the ground 
or grounds for which the detenu has 
been ordered to be detained and it 
would not be permissible to state that. 
the detenu has been ordered to be de- 
tained for ground (a) “or”? ground (b). 
The use of the word “or” would show 
in cases falling under such a statute, 
an element of casualness in the making: 
of the order. But this principle 
would, however, not apply in the case 
of a person ordered to be detained 
under the Act because of the special 
definition given in sub-section (2) of 
Section 3 of the Act of the expression 
“acting in any manner prejudicial to 
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the security of the State or the man- 
tenance of public order”. According 
to the definition, eachì one of he 
activities mentioned in the various 
clauses of the said sub-section consti- 
tutes an act “prejudicial to the secunty 
of the State or the maintenance of 
public order.” The presence of -he 
word “or” in the definitżon itself temds 
to show that the use cf that word in 
the order is not impermissible end 
there was no element o? casualness or 
absence of due application of the mmd 
in the making of the imougned orde. 
(Paras 25, 26, 27) 
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Judgments of the Court were deli- 
vered by 


= SHELAT, J.:— The order of de- 
¥ention *impugned in this petition is as 
follows:, Ea l 
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“ORDER 
Dated 24-4-71. 
No. 97/C 


Whereas I am satisfied with res- 
pect to the person known as Shri 
Ananta Mukhi. @Ananta Hari, son of 
Gobardhan, @Gurai of Antpara, 
Chakbazir, P. S. Debra, Dt. Midnapore 
that with a view to preventing him 
from acting in any manner prejudicial 
to the security of the State or the main- 
tenance of public order, it is necessary 
so to do, I therefore in exercise of the 
powers conferred by sub-section (1) 
read with sub-section (3) of Section ` 3 
of the West Bengal (Prevention of Vio- 
lent Activities) Act. 1970 (President’s 
Act No. 19 of 1970) make this order 
directing that the said Shri Ananta 
Mukhi @Ananta Hari be detained. 

m Given under by hand and seal of 
office. 


`” Sd/- District Magistrate 
Midnapore” 


2. The question which falls for 
determination in this petition is whe- 
ther detention directed by an order 
which recites that it was made upon 
satisfaction of the District Magistrate 
that the person concerned was acting 
in a manner prejudicial to the secu- 
rity of the State or the maintenance of 
public order is an order lawfully 
made, The argument was that the 
use of the disjunctive ‘or’, instead of 
the conjunctive ‘and’, showed either 
that the detaining authority was not 
certain under which of the two grounds 
namely, the security of the State or 
the maintenance of public order, he 
had reached his subjective satisfac- 
tion, impelling him to consider the 
petitioner’s detention necessary, oF 
that the order was passed mechanical- 
ly, merely reproducing the language 
of S. 3 (1) without any application of 
mind as to whether the acts of the 
petitioner, actual or anticipated. were 
prejudicial to the security of the State 
or the maintenance of public order, or 
both. If it was the last, obviously, the 
order should have used the conjunc- 
tive ‘and’, not the disjunctive ‘or’. To 
appreciate the contention, it would be 
necessary to understand the object 
and the scheme of the Act. 


3. By a proclamation, dated 
March 19, 1970, made under Arti- 
cle 356 of the Constituiton, the Pre- 
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sident of India, being satisfied that a 
situation had arisen in which govern- 
ment in West Bengal could not be 
carried on in accordance with the pro- 
visions of the Constitution, assumed to 
himself the functions of Government 
of that State and declared that the 
powers of the State Legislature shall 
be exercisable by or under the autho- 
rity of Parliament. In pursuance of the 
said Proclamation, Parliament enacted, 
on April 29, 1970, the West Bengal 
State Legislature (Delegation of 


Powers) Act, XVII of 1970 under S. 3 . 


of which the State Legislature’s power 
to make laws was conferred on the 
President, who was empowered to 
enact, whether Parliament was in ses- 
sion or not. as President’s Act a bill 
containing such provisions as he con- 
sidered necessary. In exercise of the 
powers contained in Act XVII of 1970, 
the President enacted the President’s 
Act XIX of 1970. Since that Act 
was enacted in exercise of and 
in accordance with the powers of 
the State Legislature, the Act pro- 
viding for preventive detention could 
be passed in terms and 
within the scope of entry 3 of the 
Concurrent List- in the Seventh Sche- 
dule to the Constitution, that is to say, 
for reasons connected with (a) the 
security of that State, (b) the main- 
tenance of public order, or (c) the 
maintenance of supplies and services 
essential to the community. 


4. Act XIX of 1970 was enact~ 
ed to “provide for detention with a 
view to preventing violent activities 
and for matters connected therewith”. 
Section 3, the construction whereof is 
called for in this petition, by its first 
sub-section confers power to make 
detention orders against certain per- 
sons. That sub-section reads as follows: 

“The State Government may, if 
satisfied with respect to any person 
that with a view to preventing him 
from acting in any manner prejudicial 
to the security of the -:State or the 
maintenance of public order, it is neces- 
sary so to do, make an order ‘directing 
that such person be detained.” 


Its second sub-section. contains a defi- 
nition of the expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order” employed in sub-section (i), 
and enumerates in clauses (a) to (e) 
diverse acts as falling within the said 
expression. 


A.I. R. 


| 5. That sub-section reads as 
follows: ; 


“(2) For the purposes of sub-sec= 
tion (1), the expression “acting in any 
manner prejudicial, to the security of 
the State or the maintenance of public 
order” means— 


| (a) using, or instigating any per- 
son by words, either spoken or writ- 
ten, or by signs or by visible represent- 
ations or otherwise, to use, any lethal 
weapon— 


| (i) to promote or propagate any 
cause or ideology, the promotion oF 
propagation of which affects, or is like- 
ly tc affect adversely the security of 
the state or the maintenance of public 
order: or 

(ii) to overthrow or to overawe 
the Government established by law in 
India. 

| Explanation :— In this 
‘lethal weapon” includes 
explosive or corrosive 
Swords, spears, daggers, 


arrows; Or 
| 
(b) Committing mischief, within 


clause, 

fire-arms, 
substances, 
bows and 


‘the meaning of section 425 of the 


Indien Penal Code, by fire or any ex- 
plosive substance on any property of 
Government or any local authority or 
any corporation owned or controlled 
by Government or any University or 
other educational institution or on any 
public building. where the commission 
of such mischief disturbs, or is likely 
to disturb, public order; or 

(c) causing insult to the Indian 
National Flag or to any other object of 
public veneration, whether by mutilat- 
ing, damaging, burning, defiling, des- 
troying or otherwise, or instigating any, 


| 
person to do so. 


| Explanation :— Tn this clause, 
“object of public veneration” includes 
any portrait or statue of an eminent 
Indian, installed in a public place asa 
mark of respect to him or to his 
memory; or 

| (d) committing, or instigating any 
person to commit, any offence punish- 
able with death or imprisonment for 
life or imprisonment for a term extend- 
ing to seven years or more or any 
offence under the Arms Act, 1959 or 
the Explosive Substances Act, 1908, 
where the commission of such offence 
disturbs, or is likely to disturb, es 
order; or. 


| 


l 
t 
1 
l 
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(e) in the case of a person refer- 
red toin clauses (a) to(i)of S. 110 of 
the Code of Criminal Procedure, 1898, 
committing any offence punishable 
with imprisonment where the commis- 
sion of such offence disturbs, or is 
likely to disturb, public order.” 


«66 Under sub-sec. (1), the satis- 
faction is regarding the necessity of 
preventing the person concerned from 
acting in any manner prejudicial either 
to the security of the State or the 
maintenance of public order. As the 
language of the sub-section stands, 
such satisfaction must be in relation to 
an activity, prejudicial either to the 
security of the State or the mainten- 
ance of public order, or in certain 
cases even both. Therefore, before the 
power of detention can be invoked the 
detaining authority must be satisfied 
that the activity of the person con- 
cerned is such that it is either prejudi- 
cial to the security of the State or the 
maintenance of public order or both. 


T. Neither the expression “secu- 
rity of the State” nor “tke maintenance 
of public order” has been defined 
either in this Act or in zhe Preventive 
Detention Act, IV of 1950, or the De- 
fence of India Act, 1962 and the Rules 
made thereunder, which earlier made 
provision for preventive detention. 
Unlike the previous enactment, sub- 
sec. (2) of s. 3 in the present Act, how- 
ever, furnishes a dictionary for the ex- 
pression “acting in any manner pre- 
judicial to the security cf the State or 
the maintenance of pubiic order.” and 
then enumerates in cls. (a) to (e) cer- 
tain categories of acts which would 
fall under the aforesaid expression. 
The definition, however, does not pro- 
vide the meaning of the two concepts 
“security of the State,’ or, “public 
order,” and leaves the detaining autho- 
rity to determine whether an act in 
question disturbs or is likely to disturb 
or endanger either of them, or both. It 
becomes necessary, therefore, to as- 
certain the connotation of these two 
concepts as laid down in certain judi- 
cial pronouncements. Although those 
pronouncements were under the Pre- 
ventive Detention Act of 1950 they 
would nevertheless, apply to the pre- 
sent Act. also, since by not providing 
any different definition the legislative 
authority must be presumed to have 
used the expressions, security of the 
State and the maintenence of public 
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order, according to their well-establi- 
shed meanings. 

8. In Dr. R. M. Lohia v. State 
of Bihar, (1966) 1 SCR 709 = (AIR 
1966 SC 740) the impugned detention 
order was passed under R. 30 (1) of 
the Defence of India Rules, 1962 which 
required satisfaction of the detaining 
authority that the person concerned 
should be prevented from acting in a 
manner prejudiciaL inter alia, to the 
public safety and the maintenance of 
public order. The order impugned 
there stated that the authority was 
satisfied that it was necessary to de- 
tain the petitioner with a view to pre- 
vent him from acting in a manner pre- 
judicial to “the public safety and 
maintenance of law and order’. After 
considering the earlier decisions on 
the. question as to the meaning of the 
expressions, ‘law and order’, ‘public 
order’ and ‘security of the State’, 
Hidayatullah. J., (as he then was) 
summed up as follows: 


“The District Magistrate acted to 
“maintain law and order’ and his 
order could not be read differently 
even if there was an affidavit the 
other way. If he thought in terms of 
“public order’ he should have said so 
in his order, or explained how the 
error arose. A mere reference to his 
earlier note was not sufficient and the 
two expressions cannot be reconcil- 
ed by raising an air of similitude 


between them. The contraven- 
tion of law always affects order 
but before it can be said tọ 


affect public order, it must affect 
the community or the public at large. 
One has to imagine three concentric 
circles the largest representing “law 
and order’, the next representing 
“public order” and the smallest repre- 
senting” security of State’. An act 
may affect “law and order? but not 
“publice order’, just as an act may 
affect “public order’ but not “security 
of the State’. Therefore, by using the 
expression “maintenance of law and 
order”? the District Magistrate was 
widening his own field of action and 
was adding aclause tothe Defence of 
India Rules.” 

These observations clearly bring out 
the distinction between the three con- 
cepts, of law and order,’ public order 
and the security of the State, and the 
scope of each of them. The drawing 
up of imaginary concentric circles 
helps considerably in deléneating the 
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distinction between one from the other 
and the area covered by each of them. 
A similar distinction between the con- 
cept of law and order and that of public 
order was drawn in Pushkar Mukherjee 
v. State of West Bengal, (1969) 2 SCR 
635 = (AIR 1970 SC 852) by a caution 
therein that the expression “public 
order” in Section. 3 (1) of the 
Preventive Detention Act, 1950 did 
not take in every infraction of 
law. It was observed that the 
contravention of any law always 
affects ‘order’, but before it can be 
said to affect ‘public order’, it must 
affect the community or the public at 
large. Mere disturbance of law and 
order leading to disorder is not neces- 
sarily sufficient for action under the 
Preventive Detention Act, which can 
only be invoked where there is ap- 
prehended a disruption of public 
order. The true distinction between 
the three concepts lies, as pointed out 
-in Arun Ghosh v. State of West Bengal 
(1970) 3.SCR 288 = (AIR 1970 SC 


1228) in the degree and extent of the - 


reach of the act in question upon 
society. Acts similar in nature, but 
committed in different contexts 
circumstances might cause different 
reactions. In one case, it might affect 
the problem of law and order, and in 
another, though similar in quality. of 
public order. (See also Nagendra Nath 
Mondal v. State of West Bengal, Writ 
Petn. 308 of 1971, D/- 13-1-1972 
(reported in AIR 1972 SC 665).) An act 
‘such as communicating the defence 
secrets of a country to an enemy coun- 
try, while not affecting the mainten- 
ance of law and order or public order, 
would affect adversely the security of 
the State. On the other hand, there 
may be activities which depending 
upon the degree of their effect. and 
potentiality might affect all the three 
at the same time. 


9. The three concepts have, 
thus, through a catena of decisions ac- 
quired well understood meanings, and 
though in some cases they might over- 
lap to a certain extent. the distinction 
between them is fairly clear. When, 
therefore, statutes, such as the present 
one, confer power: on an authority to 
depriv2 a citizen of his liberty, and bar 
at the same time any judicial security 
into the sufficiency of reasons for doing 
so, it is vital that the action depriving 
such liberty, without the usual trial, 
must not onw comply with the subst- 


and -< 
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antive but also the formal require- 
ments of the statute conferring such 
power, for, it is the latter which would 
show whether the former have been 
complied with. If the power, therefore, ` 
is exercised because a certain result, 
namely, danger to public order or the 
security of the State, is apprehended, 


the detaining authority ought to set 


out in clear terms both in the order 
and the grounds for detention upon 
which of the two apprehended results, 
or both, he is satisfied. Obviously, it 
would not be possible, without that 
being explicitly set out, for the per- 
son concerned to make a representa- 
tion, which is the only protection and 
safeguard given to him under such 
statutes. The detaining authority has, 
therefore, to carefully ascertain, in 
order to reach his requisite satisfaction, 
whether the activity in question, whe- 
ther actual or expected, affects or is 
likely to affect any one of the two 
things, namely, public disorder, or 
danger to the security of the State or 
both, and state so clearly in the order. 
It may be that the activity in question 
might be such that it affects or is 
likely to affect one or the other, or 
both at the same time, in which case 
he can state that his satisfaction was ` 
as regards both. 


| -o é 
10. As is clear from the. first 

sub-section of. Sec. 3, that sub-section 
confers power to make detention orders 
against certain persons but its exercise 
is conditioned by the satisfaction that 
if not detained, the activity of the per- 
son concerned, actual or anticipated, 
will affect prejudicially either the 
security of the State or the pubile 
order, or both. The disjunctive 
for’, used there, must mean that the 
required satisfaction is on one or the 
other ground, or even both. But, un- 
like the earlier Acts, which provided 
for preventive detention, the present 
Act furnishes in the second sub-section 
of sec. 3 a definition for the expres- 
sion used in the first sub-section, 
namely, “acting in any manner preju- 
dicial to the security of the State, or 
the maintenance of public order”, by 
setting out certain categories of activi- 
ties which must be accepted as capable 
of affecting prejudicially the security 
of State or the public order, Using or 
instigating a person, orally or in writ- 
ing, or by signs or verbal representa- 
tion, or otherwise, to use any lethal 
weapon either (i) to promote or pro- 
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pagate a cause or ideology, the pro- 
motion or propagation of which affects, 
or is likely to affect edversely the se- 
curity of the State, or the maintenance 
of public order, or (ii) to overthrow. or 
overawe the Government established 
by law would, according to the defini- 
tion in sub-sec. (2), mean acting in a 
manner prejudicial to the security of 
the State or the maintenance of public 
order. It would seem from cl. (a) that 
acts of the kind mentioned in sub-cl. 
(i) would be regarded as prejudicial to 
public order or security of the State, 
“as the case may be, while those men- 
tioned in sub-cl. (ii) wculd be regarded 
as capable of being prejudicial to the 
security of the State. The language of 
cl. (a) itself suggests that besides the 
act being of the kinc mentioned in 
sub-cl. (i) the authority must also be 
Satisfied that the act here set out is 
one that affects, or is likely to affect 
adversely public order. Under cl. (b), 
committing mischief, as defined in 
Sec. 425 of the Penal Code, by fire or 
explosive substance cn the classes of 
property specified there, provided 
again that such mischief disturbs or is 
likely to disturb public order, would 
fall under the definition Cl. (b) thus 
requires two ingredients. (i) that the 
act in question is mischief and is com- 
mitted by fire or explosive substance 
on property of the kind set out there, 
and (ii) the satisfaction of the autho- 
rity that the mischief is such that it 
affects or is likely to affect public 
order. Surely, setting fre to an educa- 
tional institution, or a public building, 
reprehensible though it is, could not 
possibly have been intended to mean 
putting the security of the State in 


jeopardy. Ordinarily, it might not 


perhaps have been considered as an. act 
necessarily disturbing or likely to dis- 
turb public order, but sec. 3 (2) makes 
it so, in view of the extraordinary 
situation then existing in West Bengal, 
and the background in which the Act 
. was passed. The result is that an acti- 
vity of the kind set out in cl. (b) would 
be regarded as a ground for an order 
under sub-sec. (1) prov-ded the detain- 
ing authority is satisfied that its effect. 
actual cr likely, is disruption of public 
order. It will be noticed that cl. (b) 
does not say that the effect of such an 
activity would prejudicially affect the 
-security of the State, and refers only 
to puklic crder. It is, therefore, mani- 
fest that cl. (b) does not intend the in- 
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voking of the power under sub-sec. (1) 
on the ground of any apprehension to 
the security of the State. 


11. On the other hand, acts 


“Specified in cl. (c) might affect public 


order, and in some cases, even the 
security of the State, depending upon 
their extent and potentiality. An insult 
to the National Flag or any other 
object of public veneration might 
result in disturbance of public order. 
or even security of the State, depend- 
ing upon the circumstances, the degree 
of veneration for the object in ques- 
tion and other such factors. In such 
cases, the detaining authority would 
have to ascertain from the facts and 
circumstances of each case whether the 
act under consideration was likely to 
affect one or the other, or even both. 
But, cl. (c) is not intended to mean that 
every such act must, without anything 
more, ke deemed to mean affecting 
ees public order and security of the 
tate. 


12. Activities set out in both 
cls. (d) and (e) also require satisfaction 
of the authority that they are such 
that they have either disturbed or 
order. It is 
again noticeable that both the clauses 
omit the expression “security of the 
State”. Such an omission must mean 
that these activities have a bearing on 
and relate to public order, and not to 
the security of the State. Sub-sec. (2), 
by furnishing a dictionary to the ex- 
pression “acting in any manner preju- 
dicial to the security of the State or 
the maintenance of public order” en- 
ables the detaining authority to treat 
the specific categories of activities set 
out therein as activities capable of af- 
fecting the security of the State or the 
public order, and to invoke the power 
if it is satisfied that their effect, actual 
or likely, is adverse to either, or both 
of them depending upon their extent 
or potentiality. Before, therefore, re- 
sorting to sub-sec. (1), the authority 
has to be satisfied whether the act or 
acts alleged against the person concern- 
ed fall under one or the other ground, 
viz., the security of the State or public 
disorder or under both. If the authority 


decides to make the order. it must state 


in it whether its satisfaction is on one 
or the other ground, or both, The mere 
fact that the acts in question are of any 
of the kinds mentioned in cls. (a) to (e) 
of sub-sec. (2) does not mean that they 
automatically and witout anything 
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more mean acting in a manner prejudi- 
cial to the security of the State as well 
as maintenance of public order. It can 
mean either one or the other, or even 


both, depending upon the satisfaction - 


of the authority as to its effect on one 
or the other or both. 


13. But it was said that a con- 
struction contrary to the one suggested 
above has been taken in Shyamal 
Mondal v. State of West Bengal, (1971) 
2 SCC 672 = (AIR 1971 SC 2384). The 
impugned order there stated that the 
District Magistrate was satisfied that 
it was necessary that the petitioner 
should b2 detained with a view to pre- 
vent him from acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order. 
The grounds for detention served on 
the detenu, as set out at page 674 of 
the report, show that the acts alleged 
against him and in respect of which 
the District Magistrate thought it 
necessary to detain him were (a) an 
attack on a passenger train by the 
petitioner and his -associates, armed 
with bombs and explosives, with a 
view to catch their rivals, obviously 
political rivals, and to kill them, which 
injured some innocent passengers, (b) 
attack and assault on the guard of 
another train by the petitioner and his 
associates who were again armed with 
bombs and daggers, and (c) an attack 
by the vetitioner and his associates, 
similarly armed. on a police party at 
a railway station. All the three 
grounds mentioned the District Magis- 
trate’s conclusion that in each case 
there was disturbance of public order 
and panic and terror amongst the pas- 
sengers. There was clearly no reference 
to any danger or apprehension to the 


security of the State as the dimensions. 


of the acts alleged were confined to 
the respective local areas, namely, the 
named railway station. The conten- 
tion raised was that the acts alleged 
against the detenu had no bearing on 
the security of the State, and that the 
order ccntained, therefore, extraneous 
and irrelevant matters, nemely, the 
apprehension to the security of the 
State, over which, by the very nature 
of the acts attributed to the petitioner, 
and the conclusion stated by the Dis- 
trict Mazistrate in each of the grounds. 
he could never have reached his satis- 
faction. The contention was repelled 
on the ground® “that the act itself fur- 
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nishes a dictionary meaning for the 
two expressions and a perusal of cla- 
uses (a) to (e) clearly shows that any 
of the matters referred to therein will 
be both “prejudicial to the security of 
the State or the maintenance of publie 
order.” With great respect, such a con- 
struction of the definition in sec. 3 (2) 
would mean that any one of the activi- 
ties enumerated in cls. (a) to (e) would 
fall under both the grounds, namely, 
the security of the State and the main- 
tenance of public order, and therefore, 
it would nct be necessary for the de- 
taining authority to ascertain for his 
satisfaction whether the act‘ for which 
he considers detention necessary is of 
the type or category which is or tends 
to. be prejudicial to the security of the 
State or the maintenance of public 
order. In other words, any one of the 
acts set out in cls. (a) to (e) must be 
regarded as prejudicial to both the 
security of the State and the mainten- 
ance of public order. 

l 


' 14. If that is the meaning which 
is!to be attributed to the definition in 
Sec. 3 (2), the detention order, read in 
the light of the grounds of detention 
served on the petitioner would ap- 
pear to be not in accord with the 
realities. For instance, an attack ona 
train with the object of seizing politi- 
cal rivals and to eliminate them would, 
without doubt. be one that creates 
public disorder, but such . public dis- 
order affects persons in the area in 
which it is disturbed. So far as the first 
ground was concerned, the attack was 
on a train. In the two other grounds, 
the areas affected were two railway 
stations. Would it, in the light of these 
confines, be realistic to say that the 
three alleged acts were such that they. 
placed the security of the State of 
West Bengal in danger, or had even 
the tendency to do so? Further, each 
of the grounds of detention, as framed 
by the District Magistrate himself, con- 
tained his conclusion that in each case . 
there was disturbance of public order. 
Obviously, the satisfaction which he 
had reached was that the alleged acts 
were such that they disturbed or tended 
to disturb public order. Could such 
acts, which even according to the Dis- 
trict Magistrate himself led to publie 
disorder in a particular area, be said 
to have led to his satisfaction that they 
affected or tended to affect adversely 
the security of the whole State as well 
as the: maintenance of public order? 

{ 

| 
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15. If such a construction of 
S. 3 (2) were to be accepted, it must 
lead to the result that every activity 
falling under any of the clauses (a) to 
(e) must be said to be one which actual- 
ly affects or tends to affect both the 
Security of the State as well as public 
order. In that case destruction of a 
private school, however, small in size, 
or an office of a village officer, once it 
falls within Sec. 425 of the Penal 
Code, or committing cr instigating an 
offence falling under cl. (d), or cl. (e) 
affecting or tending to affect public 
order must also be regarded as affect- 
ing er tending to affect the security 
of the State and also as leading to the 
satisfaction of the detaining authority 
that it does or is likely to do. 


16. What sub-section (2) of 
Section 3 does is that it considers any 
one of the activities there enumerated 
as adversely affecting or likely to 
affect either the secur-ty of the State 
or public order, and bars a challenge 
that by its very nature it could not 
possibly lead anv reascnable person to 
the satisfaction required by sub-sec (1). 
Use of or instigating to use a lethal 
weapon for the purpose mentioned in 
cl. (a) (i) would be a ground for deten- 
tion if it either affects or is likely to 
affect adversely either the security of 
the State or public order, depending 
upon the potentiality and the extent of 
the act in question. Such use or insti- 
gation confined to a small number of 
persons or area might affect only 
public order On a State-wide poten- 
tiality, it might affect adversely even 
the security of the Stace. Indeed, such 
a distinction is expressed in sub-cls. (i) 
and (ii) of cl. (a) itself. The same can 
be said of all other activities set out in 
the other clauses. Undez cl. (c), causing 
insult to the national flag or any 
other object of public veneration is 
regarded by that clause as acting in a 
manner prejudicial to the security of 
‘the State or the maintenance of public 
order depending upon the circumst- 
ances, the reach or the potentiality cf 
the act in question. Such an insult on 
a vast scale simultaneously committed 
might have the effect of creating an 
upsurge in the whole State and thus 
affect the security of the State. let 
alone the public order. But, irrespec- 
tive of such potentiality, the clause 
cannot, mean that such an act by itself 
and without anvthing more must be 
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deemed to fall under. the mischief of 
both the kinds. The result of accept 
ing such a construction would mean 
that once an act falls under any of the 
Clauses (a) to (e), even if it affects or 
is likely to affect public order only 
must also be held to affect or likely 
to affect the security of the State thus, 
totally wiping off the difference between 
the two concepts and their respective 
areas of influence. Tkat could not be 
the intention underlying  sub-sec- 
tion (2) of Section 3. Taking all these 
circumstances into account together 
with the language of sub-section (2), 
the conclusion must be that the detain- 
ing authority must arrive at and ex- 
press its satisfaction that the detenu’s 
activities actual or likely in future. were 
such that they would affect either the 
security of the State or the public 
order, or in some cases, by reason of 
their reach, even both. 


17. In this view, the construc- 
tion urged by counsel for the peti- 
tioner has to be accepted and it must 
be held that the use of the disjunctive 
‘or’ in the impugned order rendered 
the order of detention vague and inde- 
finite, indicative of the detaining autho- 
rity having merely reproduced 
mechanically the language of the Sec- 
tion 3 (1) of the Act. The detention, 
therefore, has to be held to be bad. 
The petition consequently must be 
accepted and the petitioner be held 
entitled to his liberty forthwith. Order 
accordingly. 


KHANNA, J. 18. (On behalf 
of himself and Mathew, J.): This is a 
petition through jail under Art. 32 of 
of the Constitution of India for the 
issuance of a writ of habeas corpus by 
Ananta Mukhi alias Ananta Hari who 
has been ordered to be detained under 
Section 3 of West Bengal (Prevention 
of Violent Activites) Act, 1970 (Presi- 
dent’s Act No. 19 of 1970), hereinafter 
referred to as the Act. 


19. The order of detention 
which was made against the petitioner 
reads as under: 


= ORDER 
No: 97/C Dated 24-4-71 


Whereas I am satisfied with res- 
pect to the person known as Shri 
Ananta Mukhi @Ananta Hari son of 
Gobardhan @Gurai of Antpara, Chak- 
bazir, P. S. Debra, Dt. Midnapore that 
with a view to preventing him from 
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acting in any manner prejudicial to 
the security of the State or the main- 
tenance of public order, it is necessary 
so to do, I therefore in exercise of the 
powers conferred by sub-section (1) 
read with sub-section (3) of Section 3 
of the West Bengal (Prevention of 
Violent Activities) Act, 
dent’s Act No. 19 of 1970) make this 
order directing that the said Shri 
a aes Mukhi @Ananta Hari be detain- 
ed. 


Given under my hand and Seal of 
office, ' l 


Sd/- District Magistrate; 
Midnapore” | 


Soon after the detention order. the peti- 
tioner was found to be absconding. 
He was arrested on May 5, 1971 and 
was served with the order of detention 
along with the ground of detention and 
the vernacular translation thereof on 
the same day. On April 26 1971 the 
District Magistrate of Midnapore re- 
ported to the State Government about 
the making of the detention order 
against the petitioner together with 
the grounds of detention and other 
necessary particulars. The said report 
and particulars were considered by 
the State Government and on May 4. 
1971 the detention order was approved 
by the State Government. On the same 
day the State Government submitted 
a report to the Central Government 
together with the grounds of detention 
and other necessary particulars. The 
case of the petitioner was placed by 
the State Government before the Advi- 
sory Board on June 3, 1971. In the 
meanwhile, on May 20, 1971 the State 
Government received a representation 
of the petitioner dated May 13, 1971. 
The said representation was considered 
by the State Government and was 
rejected as per order dated June 2, 
1971. The representation of the peti- 
tioner was then forwarded to the Advi- 
sory Board. The Advisory Board aiter 
considering the material before it, in- 
cluding the representation of the peti- 
tioner, ard after hearing him in per- 
son sent its report to the State Gov- 
ernment on July 8, 1971. Opinion was 
expressed by the Advisory Board that 
there was sufficient cause for the de- 
tention of the petitioner. By an order 
dated July 16, 1971 the State Govern- 
ment confirmgd the order of detention 
of the petitioner. 


1970 (Presi- 


. 20. The petition has been resis- 
ted by the respondents and the affida- 
vit of Shri Manoranjan Dey, Assistant 
Secretary. Home (Special) Department, 
Government of West Bengal has been 
filed in opposition to the petition. 

21. We have heard Mr. R. K. 
Jain who has argued the case amicus 
curiae on behalf of the petitioner and 
Mr. G. L. Mukhoti on behalf of the 
State. One of the contentions advanc- 
ed by Mr. Jain is that the detaining 
authority has taken into :consideration 
facts extraneous to section 3 of the 
Act in making the order of detention, 
and therefore, the said order is illegal. 
In this respect we find that in the 
grounds of detention which were sup- 
plied to the petitioner under sub-sec~ 
tion (1) of section 8 of the Act, the fol- 
lowing particulars were mentioned: 


 “(1) That on 4-10-69, at about 21.30 
hrs., you along with 50/60 Naxalite 
supporters being armed with lethal 
weapons raided the house of Shri 
Pulin Bihari Mandal of Bhuiyabasan, 
P. S. Debra in order to kill him. The 
house owner somehow managed to 
save his life. You and your associates 
then looted cash, ornaments, utensils 
and other properties worth about 
Rs. 10,000 from the house. 

= (2) That on 8-11-69, at about 20.00 
hrs., you along with 20/22 Naxalite 
workers armed with lethal weapons 
raided the house of Shri Bistu Pada 
Bhuiya of Radhakantapur, P. S. Debra 
and killed his two brothers named 
Madan Bhuiya and Kshudiram Bhuiya 
by sharp cutting weapons. You and 
your associates also looted ornaments 
and other articles from the house.” 


22. Tt would appear from the 
above that according to the grounds of 
detention, the petitioner along with 50/ 
6) other persons armed with lethal 
weapons raided the house of Pulin 
Bihari Mandal an Oct. 4, 1969 at night 
time and looted cash, ornaments, uten- 
sils and other properties worth Rupees . 
10,00C from the house. Itis further al- 
leged that on Nov. 8, 1969 at about 10 
p.m, the petitioner along with 20/22 
associates armed with lethal 
weapons raided the house of 
Bistu Pada Bhuiya of Radhakanta- 
pur and killed his two brothers Madan 
Bhuiya and Kshudiram Bhuiya b: 
sharp cutting weapons and also loote 
ornaments and other articles from the 
house. The above facts would show 
that the case against the petitioner was 
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covered by clause (d) of sub-section (2) 
of section 3 of the Act. Sub-sections (1) 
and (2) of section 3 of the Act read 
as under: 


“(1) The State Government may, if 
satisfied with respect to any person 
that with a view to preventing him 
from acting in any manner prejudicial 
to the security of the State or the 
maintenance of public order, it is 
necessary so to do, make an order 
directing that such person be detained. 

(2) For the purposes of sub-sec- 
tion (1), the expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order” means — 


=- (a) using, or instizating any person 

by words, either spoken or written, 
or by signs or by visible representa- 
tions or otherwise, tc use, any lethal 
weapon — 


(i) to promote or propagate any 
cause or ideology, the promotion or 
propagation of which affects, or is 
likely to affect, adversely the security 
of the State or the maintenance of 
public order; or 


(ii) to overthrow or to overawe 
ee Government established by law in 
ndia. 


Explanation.— 
“lethal weapon” 
explosive or 
swords, spears, 
“arrows; or 

(b) Committing mischief, within 
the meaning of section 425 of the 
Indian Penal Code, by fire or-any ex- 
plosive substance on any property of 
Government or any local authority or 
any corporation owned or controlled 
-by Government or any University or 
other educational institution or on any 
public building. where the Commission 
of such mischief disturbs, or-is likely 
to disturb, public orcer; or 


(c) causing insult to the Indian 
National Flag or to ary other object of 
public veneration, whether by mutilat- 
ing, damaging, burning, defiling, des- 
troying or otherwise, or instigating any 
person to do so. 


Explanation. —~ In this clause. 
“object of public veneration” includes 
any portrait or statute of an eminent 
Indian, installed in a public place as 
a mark of respect to him or to his 
memory; or 
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"n this clause, 
includes fire-arms, 
corrosive substances, 

daggers, bows and 
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(č) committing, or instigating any 
person to commit, any offence punish- 
able with death or imprisonment for 
life or imprisonment for a term ex- 
tending to seven years or more or any 
offence under the Arms Act, 1959 or 
the Explosive Substances Act, 1908, 


where the commission of such offence 


disturbs, or is likely to disturb, public 
order; or 


(e) in the case of a person referr- 
ed to in clauses (a) to (f) of section 110 
of the Code of Criminal Procedure, 
1898. committing any offence punish- 
able with imprisonment where the 
commission of such offence disturbs, 
or is likely to disturb, public order.” 


The first allegation discloses that the 
petitioner and his associates were guil- 
ty of dacoity, while the second allega- 
tion shows that at the time of the com- 
mission of the offence of dacoity, the 
petitioner and his associates also mur- 
dered two persons. As such, according 
to the grounds of detention, the peti- 
tioner and his associates committed 
offences punishable with death or im- 
prisonment for life or imprisonment 
for a term extending to seven years 
or more. The aforesaid activities of the 
petitioner, according to the affidavit of 
Shri Manoranjan Dey, disturbed public 
order and the petitioner became a 
terror to the residents of the locality. 
We see no cogent ground to take a 
different view. It is obvious that when 
such a large number of persons, who 
were stated to be Naxalite workers, 
armed with lethal weapons commit the 
offences of dacoity and dacoity with 
murder, such offences disturb or are 
likely to disturb public order. Accord- 
ing to sub-section (1) of section 3 of 
the Act, the State Government may, if 
so satisfied with respect to any per- 
son that with a view to preventing him 
from acting in any manner prejudicial 
to the security .of the State or the 
maintenance of public order, it is 
necessary so to do, make an order 
directing that such person be detained. 
Sub-section (3) empowers a District 
Magistrate to exercise the powers, if 
so satisfied, conferred by sub-section 


(1). 


23. The activities of the peti- 
tioner as mentioned in the grounds of 
detention. in our opinion, show that 
they were not of an extraneous chara- 
cter but fell within ghe expression 
“acting in any manner prejudicial to 
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the security of State or the mainten- 
ance of public order” as defined in 
sub-section (2) of section 3 of the Act. 


24, The second submission of 
Mr. Jain is that the order of detention 
made by the District Magistrate shows 
that he has not duly applied his mind 
before making the detention order, as 
according to the order the petitioner 
was detained “with a view to prevent- 
ing him from acting in any manner 
prejudicial to the security of the State 
or the maintenance of public order”. 
It is urged that the District Magistrate 
should have specified in the order as 
to whether it was necessary to detain 
the petitioner from acting in any man- 
ner prejudicial to the security of the 
State or whether it was necessary to 
detain him from acting in any manner 
prejudicial to the maintenance of public 


order. The District Magistrate; accord- — 


ing to the learned counsel, could have 
also, if facts so warranted, passed an 


order for detention .of the petitioner’ 


on both the above grounds but he 
could not make z cere order. by 
using the word “or”? in the same and 
stating that it wis necessary to detain 
the petitioner with a view to prevent- 
ing him from acting in any manner 


“prejudicial to the security of the 
State or the maintenance of public 
order’. The order, it is stated, is a 


mechanical reproduction of the statute 
‘and shows that there was not due ap- 
plication of the mind before the order 
was made. 


25.- The. above contention has 
been resisted by Mr. Mukhoti and, in 
our opinion, is not well founded. We 
have reproduced sub-section (2) of sec- 
tion 3 of the Act earlier and it would 
appear therefrom that a comprehen- 
Sive definition has been given of the 
expression “acting in any manner pre- 
judicial to the security of the State or 
the maintenance of public order”. The 
definition shows.that the whole thing 
has been clubbed together and no sepa- 
rate definitions have been given, one 
in respect of “acting in any manner 
prejudicial to the security of the State” 
and another in respect of “acting in 
any manner prejudicial to the maint- 
enance of public order.” The various 
acts which have been specified in the 
different clauses of sub-sec. (2) of sec- 
tion 3 fall within the compendious ex~ 
pression “acting in any manner preju- 
dicial to the s€curity of the State or 


j 
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the: maintenance of public order”, and 


it would ‘not, in our opinion, introduce 
an infirmity in the detention order if 
it is stated therein that it is necessary 
to detain adetenu with a view to pre- 
vent him from acting in any manner 
prejudicial to the security of the State 


or the maintenance of public order. 


26. . It is no doubt true that if| 

tatute mentions different grounds 
for ithe detention of a person, the order 
of detention should specify distinctly 
the! ground or grounds for which the 
detenu has been ordered to be detain- 
ed land it would not be permissible to 
state that the detenu has been ordered 
to be detained for ground- (a) “or 


ground (0). The use of the word “or” 


would show in cases falling under 
such a statute, an element of casual- 
ness in the making of the order as 
held by-this Court in the case of Jaga- 
nnath Misra v. State of Orissa, (1966) 3 
SCR 134 = (AIR 1966 SC 1140). The 
detenu in that case had been ordered 
to be detained under rule 30 (1) (b) of 
the Defence of India Rules, 1962 and 
according to the order of detention, the 
order had been made with a view to 
preventing the detenu “from acting in 
any manner prejudicial to the defence 
of India and civil defence. the public 
safety, the maintenance of public order 


India’s relations with foreign powers, 


the maintenance of peaceful conditions 


in any part of India or the efficient 
conduct of military operations”, This 


Court observed: 


| “There is another aspect of the 
order which leads to the same conclu- 
sion ` and unmistakably shows casual- 
ness in the making of the order. Where 
a number of grounds are the basis of 
a detention ‘order, we would expect 
the various grounds to be joined by 
the conjunctive “and”? and the usé of 
the disjunctive “or’-in such a case 
makes, no sẹnse. In the present order 
however we find that the disjunctive 
* has been used, showing that the 
ordei is more or less a copy of S. 3 (2) 
( 15) without any application of the 
mind or the authority concerned to the 
grounds which apply in the present 
case.’ The above principle would how- 
ever not: apply in the case of a person 
ordered to be detained under the Act 
with which we are dealing because of 
the special definition given in sub-s. (2) 
of section 3 of the Act of the. expres- 
sion “acting in any manner prejudicial 


| 
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to the security of the State or the 
maintenance of public order’’. Accord- 


ing to the definition, each one of the ~ 


activities mentioned in the various 
clauses of the said sub-section consti- 
tutes an act “prejudicial to the secu- 
rity of the State or the maintenance 
of public order”. The presence of the 
word “or” in the definition itself tends 
to show that the use of that word in 
the order is not impermissible and 
there was no element of casualness or 
absence of due application of the mind 
in the making of.the impugned order. 


o Fh In the case of (1966) 1 
SCR 709 = (AIR 1966 SC 740), this 
Court while expounding the words 


“maintenance of publie order’, observ- 
ed: 


“one has to imagine three concen- 
tric circles: Law and-order represents 
-the largest circle within which is the 
next circle representing public order 
and the smallest circle represents the 
security of the State.” 


The above observations were relied 
upon by this Court in the subsequent 
case of Madhu Lima’e v. Sub-Divisi- 
onal Magistrate. Monghyr; (1970) 3 
SCC 746 = (AIR 1971 SC 2486) and 
it was observed: 


“The expression ‘public order’ in- 
cludes absence of all acts which are a 
danger to the security of the State and 
also acts which are comprehended by 
the expression ‘ordre publique’ ex- 
plained above but not acts which dis- 
turb only the serenity of others.” 


In the case of State cf West Bengal v. 
Ashok Dey, Cr. Appeals Nos. 217 to 
923 of 1971, D/- 19-11-1971 (SC) while 
dealing with differert clauses of Sec- 
‘tion 3, this Court observed: 


“That, disturbance of public order 
in a State may in turn prejudicially 
affect its security, is also undeniable. 
Fairly close and rational nexus be- 
tween these clauses and the mainten- 
ance of public order and security of 
the State of West Bengal is writ large 
on the face of these clauses.” 


It would follow from the above that 
though all activities prejudicial to the 
security ofthe State and those which 
are prejudicial to the maintenance of 
public order are not -dentical, because 
of close nexus between maintenance 
of peablic order and security of State, 
there is bound to be some overlapping. 
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As the expressions “acts prejudicial to 
the maintenance of public order” and 
“acts prejudicial to the security of the 
State’ have not been separately defin- 
ed but have been put together in the 
same definition with the disjunctive 
“or” in between them, the use of the 
word “or” in the detention order would 
not. in our opinion, so adversely affect 
the said order as may justify the 
quashing of that order. 


28. We are fortified in the 
above conclusion by a recent decision 
of the this Court in the case of 
AIR 1971 SC 2384. In that case too the 
impugned order of detention stated 
that the District Magistrate was satis- 
fied that it was necessary that the 
petitioner should be detained with a 
view to prevent him from acting in 
any manner prejudicial to the secu- 
rity of the State or the maintenance of 
public order as provided by S. 3 (1) of 
the Act. Argument was advanced on 
behalf of the detenu that the order of 
detention was illegal inasmuch as the’ 
petitioner had not been informed as to 
how his activity was prejudicial to.the 
security of the State. It was pointed 
out that as both the matters. namely, 
the maintenance of public order and 
the security of the State had been 
menticned in the order of detention, 
it must be taken that the detaining au- 
thority had taken into account extrane- 
ous and irrelevant matters in passing 
the order of detention. It was further 


‘submiited that it was not clear whe- 


ther the detaining authority passed 
the order to prevent the detenu from 
acting in any manner prejudicial to 
the security of the State or for main- 
tenance of public order. The above 
contentions were repelled by this 
Court and reliance was placed upon 
the definition given in sub-section (2) 
of section 3 of the expression “acting 
in any manner prejudicial to the secu- 
rity of the State or the maintenance of 
public order”. It was observed: 


“It will be seen that the Act itself 
furnishes a dictionary meaning for the 
two expressions and a perusal of cls. 
(a) to (e) clearly shows that any of 
the matters referred to therein will be 
both “prejudicial to the security of 
the State or the maintenance of public 
order.” 


We are not inclined to accept the 
contention on behalf 6% the petitioner 
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shat it is only sub-clause (1) of cl.. (a) 
>f section 3 (2) which deals with the 
matters, which - adversely affects the 
security of the State. In fact that very 
sub-clause refers to the matters men- 
‘ioned therein as affecting the security 
3f the State or the maintenance of 
dsublic order. ‘Therefore, in this case 
the grounds of detention cannot be 
held to be vague nor can the order of 
jetention be held to be invalid on the 
ground that the petitioner must have 
been detained only to prevent him 


from acting in any manner prejudicial - 


to the maintenance of public order and 
not to the security of the State.” 

29. Although an attempt was 
made to assail the correctness of the 
above view, we find, for reasons stated 


earlier, no cogent ground to take a 


different view. The result is that the 
petition fails dnd is dismissed. 


ORDER BY THE COURT 


30. In view of the opinion of 
the majority, the Writ Petition is dis- 
missed. i 

Petition dismissed. 
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C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ. 
M/s Chhotabhai Jethabhai Patel 
and Co., Appellant v. The Industrial 
Court, Maharashtra, Nagpur Bench, 
Nagpur and others, Respondents. 
Civil Appeal No. 12 of 1968, D/- 
9-3-1972. 


Bombay Industrial Relations Act 
(11 of 1947), S. 78 (1) (D) (as introduc- 
ed by Act 22 of. 1965) — Jurisdiction 
under S. 78 (1) (D) — Exercise of — 
Compliance with S. 42 (4) read with 
proviso is condition precedent — 
(X-Ref. :— S. 42 (4) and Proviso). 


The labour Court cannot exercise 
jurisdiction under Section 78 (1) (D) in 
a case where the employee of an in- 
dustry governed by the Act has not 
complied with the provisions of Sec- 
tion 42 (4) read with the proviso to the 
sub-section. It is necessary for an 
employee first to approach the em- 
ployer before he can apply to the 
labour Court for any relief under Sec- 
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‘ VIII dealing with changes. 


`- employer 
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tion 78 (1) (D). AIR 1969 Bom 56, 
Reversed. (Paras 16, 17) 

The legislature by inserting para- 
graph D in S. 78 (1) did not intend to 
chalk out a wholly different course 
of action to be adopted when powers 
under Section 78 (1) (D) are to be ex- 
ercised to that prescribed in Chapter 
The scheme 
of Chapter VII is that in regard to 
any ‘change’ in an industrial matter 
there must be compliance with the 
provisions of that Chapter. In other 
words, effort must first be made by the 
intending to effect any 
change in respect of matters covered 
by Section 42 (1) or an employee de- 
siring a change in respect of any order 
passed by the employer under stand- 
ing orders which would of necessity 
include an order of dismissal, to see 
whether it is possible to come to any 
agreement and an application to the 


. labour Court can only be resorted to 


alter efforts have been made to settle 
the dispute and no agreement has been 
arrived at. (Paras 9, 11, 13, 14) 


- Mr. M. N. Phadke, Sr. Advocate 
Mr. Mohinder Narain Advocate for 
M/s. Rajinder: Narain and Co., with 
him, for Appellant. 

The following Judgment of the 
Court was delivered by 


MITTER, J.:— In this appeal by 
certificate the question involved is, 
whether the Labour Court at Nagpur 
could exercise jurisdiction under Sec- 
tion 78 (1) (D) of the Bombay Indus- 
trial Relations Act in a case where the 
employee of an industry governed by 
the Act had not complied with the 
provisions of Section 42 (4) of the said 
statute read with the proviso to the 
said sub-section. The Bombay High. 
Court has held that it was not neces- 
sary for an employee first to approach 
the employer or to follow the pro- 
cedure laid down in Section 42 (4) 
including the proviso before he could 
apply to the Labour Court for relief 
under Section 78 (1) (D). 


2. The facts are as follows. 
One Nathu, respondent No. 3 herein 
was employed as a munshi in the ap- 
pellant’s Bidi factory at Bhandara. 
The appellant had framed a charge 
sheet against him in respect of certain 


acts of misconduct, gross negligence of 


duty, insubordination ete. on May 
13, 1965. An enquiry in respect there- 
of was held on May 15th after receipt 


vy 
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of written statement from Nathu. 
Holding that the charges levelled 
against him were proved, the em- 
ployer dismissed the third respondent 
with effect from August 1, 1965. The 
said respondent filed an application 
challenging the order of dismissal be- 


_ fore the Labour Court under Sec- 


tion 78 of the Bombay Industrial Re- 
lations Act, 1946, hereinafter referred 
to as the ‘Act’, on the 5th August. His 
complaint was that the charge sheet 
was not proper, that tha Head Office 
of the appellant had nc authority to 
deal with his case under the Standing 
Orders, that no evidence was allowed 
or filed on behalf of the employer. 
and that the finding was based only 
on his statement and in particular his 
cross-examination. He had been forced 
to append his signature to a certain 
paper without the same having been 
read over to him. The Labour Court 
after holding an enquiry took the view 
that the findings of the enquiry officer 
were perverse, that the order of dis- 
missal was passed by a person not autho- 
rised to exercise the power and con- 
sequently the Labour Court directed 
the reinstatement of the third respon- 
dent with all back wages The appel- 
lant preferred an appeal to the State 
Industrial Court contending, inter alia, 
that the third respondent had failed 
to comply with the provisions of law 
in that he did not make an application 
under Section 42 (4) of tne Act which 
was a condition precedent to approach- 
ing the -Labour Court anc prayed that 


_the order of the Labour Court should 


4 


be set aside on that ground alone. 
The 
order of the Labour Court. The ap- 
pellant then filed a petition under 


`- Article 227 of the Consticution before 


the Bombay High Court. The High 
Court held against the apvellant. Un- 
fortunately, there is no appearance 
for the respondent before us. 


. 3. In order to apreciate the 
scope of the Labour Cotrt’s jurisdic- 
tion under the Act and in particular 
the attractability of Section 78 (1) (D) 
it is necessary to examine the scheme 
of the Act as a whole including the 
provisions relevant for this appeal. 
The Act when first passed in 1946 
known as the Bombay Industrial Re- 
lations Act was applicable to a limited 
area within the State. In the Vidarbha 
region of*the State, there was another 
similar Act in operation. The Act 


Industrial Court confirmed the- 
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suffered numerous amendments from 
time to time until 1965 when Maha- 
rashtra Act 22 of 1965 was passed. 
The new Act was described as an Act 
“to extend the Bombay Industrial Re- 
lations Act, 1946 throughout the State 
of Maharashtra and for that and for 
certain other purposes further to amend 
that Act, and to repeal corresponding 
laws in force in any part of the State.” 
Under Section 2 of that Act the Bombay 
Industrial Relations Act of 1946 as in 
force immediately before the com- 
mencement of the 1965 Actin the 
Bombay area of the State of Mahara- 
shtra was extended to the rest of the 
State. The C. P. and: Berar Act was 
repealed. Asa result, the Act now 
extends to the whole of the State. 
Chapter I contains only three sections: 
section 2 deals with the extent, com- 
mencement and application of the Act 
and Section 3 is the definition section. 
Chapter II sets out the authorities to 
be constituted or appointed under the 
Act. Section 9 provides for the consti- 
tution of Labour Courts and Section 19 
of Industrial Courts. Chapter III con- 
taining Sections 11 to 22 deals with 
registration of Unions and Chapter IV 
with approved Unions. Chapter V deals 
with representatives of employers and 
employees and appearance in proceed- 
ings on their behalf. Chapter VI deals 
with powers and duties of labour offi- 
cer and Chapter VII deals with Stand- 
ing Orders. Chapter VIII containing 
Sections 42 to 47 deals with “changes”. 
Chapter IX deals with Joint Com- 
mittees, Chapter X with Conciliation 
Proceedings, Chapter XI with Arbitra- 
tion and Chapter XII with Labour 
Courts, their territorial jurisdiction, 
their powers, commencement of pro- 
ceedings before the. Labour Court ete. 
It is not necessary to take note of 
other Chapters excepting Section 123 
in Chapter XIII which deals with the 
rule-making power. The relevant de- 
finitive clauses in Section 3 are :— 


(8) “change” means an alteration 
in an industrial matter; 


(13) “employee” means any person 
employed to do any skilled or unskil- 
led work for hire or reward in any 
industry, and includes 


(a) a person employed by a con- 
tractor to do any work for him in the 
execution of a contract with an em- 
plover within the meaning of sub- 
clause (e) of Clause (14); 
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(b) a person who has been dis- 
missed, discharged or ‘retrenched or 
whose services have been terminated 
. from employment on account of any 
dispute relating to change in respect 
of which a notice is given or an applica- 
tion made under Section 42 whether 
before or after his dismissal, discharge, 
retrenchment or, as the case may be, 
termination from employment; 


but does not include... eens 


(i) a person employed primarily in 
a managerial, administrative, supervi- 
sory or technical capacity. drawing 
basic pay . (excluding allowances) ex- 
ceeding five hundred and fifty rupees 
per month; 


(ii) any other person .or class af 
persons employed in the same capacity 
as those specified in Clause (i) above 
irrespective of the amount of the pay 
drawn by such person which the State 
Government’ may, by notification in 
m Official Gazette, specify in this be- 

alf. 


(17). “Industrial dispute” means any 
dispute or difference between an ém- 
ployer and employee or between em- 
ployers and employees or betwéen em- 
ployees and employees ‘and which is 
connected with any industrial matter; 


(18) “Industrial - matter” means any 
matter relating to employment, work, 
wages, hours of work, privileges, 
rights or duties of employers or em- 
ployees, or the mode, terms and cor- 
ditions of employment, and includes...... 


(a) all matters pertaining to the 
relationship between employers and 
employees, or to the dismissal or non- 
employment of any person; 


(b) all matters pertaining to the 
demarcation of functions of any em- 
ployees or class of employees; 


(c) all matters ‘pertaining to any 
right or claim under or in respect of 
or concerning a registered agreement 
or a submission, settlement or award 
made under this Act; 


(d) all questions of what is fair and 
right in relation to any industrial 
matter having regard to the interest 
of the person immediately concerned 
and of the community as a whole;” 
Under Section 31 (1) every employer 
must submit for approval to the Com- 
missioner of Labour in the prescribed 
manner. standing Orders regulating 
the relatioas between him and his em- 


ployees with regard to the industrial 


v. Industrial Court, Nagpur 


A. I. Re 


matters mentioned in Schedule 1 with- 
in six weeks from the date of the ap- 
plication of the Act to the industry. 
Under sub-section (5) of the section: 


“Until standing orders in respect 
of an undertaking come into opera- 
tion under the provisions of sub-sec- 
tion (4), model standing orders, if any, 
notified in the Official Gazette by the 
State Government in respect of the in- 
dustry shall apply to such undertak- 
ing.” 


Schedule Ito the Act contains among 
other matters Items 10 and 11 relat- 
ing to termination of employment in- 
cluding notice to be given by the em- 
ployer -and employee and punishment 
including warning, censure, fine, sus- 
pension or dismissal for misconduct, 
suspension pending enquiry into alleg- - 
ed misconduct and the acts or omis- 

sions which constitute misconduct. 


4. Normally, therefore, stand- 
ing orders must deal with misconduct 
which can lead to dismissal’ or other 
punishment. 


ni? Under Section 41 the provi- 
sions. of the Industrial Employment 
(Standing Orders) Act, 1946 are not 
to apply to any industry to which the 
provisions of Chapter VII of the Act 
apply. 

6. As ‘industrial matter’ as de- 
fined in Section 3 (18) includes all 
matters pertainirig to the dismissal or 
non-employment of any person, an 
industrial dispute within the meaning 
of: Section 3 (17) must necessarily . 
arise when there is any difference be- 
tween an employer and an employee 
about such dismissal. 


T. The solution to the aleston Per 


before us turns on the inħterpreta- 
tion. of the relevant provisions in 
Chapter VIII headed “changes”. 
‘Change’ as already noticed means any 
alteration’ in an industrial matter. 
Under Section 42 (1) any. employer in- 
tending to effect any change in respect 
of an industrial matter specified in 


‘Schedule II of which Item 3 reads: 


“Dismissal of any employee ex- 
cept as provided for in the standing 
orders applicable under this Act” 
must give notice of such intention in 
the prescribed form to the representa- 
tive of the employees. He must also 
send a copy of such nottice to the Chief 
Conciliator, the Conciliator® for the 
industry concerned for the local 


í 
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area, the Registrar,. the Labour 
Officer and such other person as may 
be prescribed. He has éelso to affix'a 
copy of such notice at a conspicuous 
place of the premises where the em- 
ployees affected by the change are em- 
ployed. -Under sub-section (2) of Sec- 
tion 42 an employee desiring a change 
in respect of an industrial matter not 
Specified in Schedule I or Schedule III 
has to give notice in the prescribed 
form to the employer with similar in- 
timation - to others. Under sub-sec- 


tion (4) any employee desiring a change - 


in respect inter alia, of any industrial 
matter specified in Schedule III of 
which Item 6 reads: 


“Employment including............... 


(i) reinstatement and recruitment” 
must make an application to the 
Labour Court. This sub-section has a 
proviso which runs: 


“Provided that no such applica- 
tion shall lie unless the employee or a 
representative union has in the pre- 
scribed manner approached the em- 
ployer with a request fcr the change 
and no agreement has been arrived at 
in respect of the change within the 
prescribed period.” 


section 44 envisages an agreement 
between the parties regarding “change” 
and ' registration of the memorandum 
thereof by the Registrar. Under Sec- 
tion 44-A a memorandum of agreement 


arrived at is to be forwarded by either. 


party to the Registrar by registered 


. post and an agreement which is regis- 
- fered under, Section 44 is to come in- 


to operation as laid down in Sec- 
tion 45. E 

8. The territorial jurisdiction 
of Labour Courts extends to -local 
areas for which they are constituted 


under ‘Section 77 in Part XIL Sec- 


tion 78 runs as follows :— l 
“78 (1) A Labour Court shall have 
power to 


Seeeseuseeceoseseseetsvrastaeenesenan 


(a) disputes regarding.................. 

(i) the propriety or legality of 
order passed by an employer acting 
or purporting to act under the stand- 
ing orders; | 7 l 

(ii) the application and interpre- 
tation of standing orders; 


(iii) any change made by an em- 
ployer or desired by an employee in 
respect æf an industrial matter speci- 
fied in Schedule III` (except Item (5) 
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thereof) and matters ` arising out of 
such change; 


. (b) industrial disputes .............. j 
(i) referred to it under Section 71 
or 72: T 
(ii) in respect of which -it is ap- 
pointed as an arbitrator by a submis- 
sion; 
- (c) whether a strike, lock-out, 
closure, stoppage or any change is 
illegal under this Act; 


B. try offences punishable under 
this Act where the payment of com- 
pensation on conviction for an offence 
is provided for, determine the compen= 
sation and order its payment: 


C. require any employer to........ . 


(a) withdraw any change which is 
held by it to be illegal, or withdraw 
temporarily any change the legality of 
which is a matter of issue in any pro- 
ceedings pending final decision, or 


(b) carry out any change provid- 
ed such change is a matter in issue in 
any proceeding before it under this 
Act. 


D. require an employer, where it 
finds that the order of dismissal, dis~ 
charge, removal, retrenchment, termi- 
nation of service or suspension:of an 
employee made by the employer, — 


(i) was for fault or misconduct 
committed by the employee which 
came to-the notice of the employer 
more than six months prior to the 
date of such order: or 

_ (ii) was in contravention of any 
of the provisions of any law, or of any 
standing order in force applicable to 
such employee, or 


(ii) was -otherwise improper or 


illegal, = 


(a) reinstate the employee forth- 
with or by a date specified ‘by it in 
this behalf and pay him wages for the 
period beginning on the date of such 
order of dismissal, discharge, removal, 
retrenchment, termination ‘of service 
or suspension, as the case may be, and 
ending on the date -on which the 
Labour Court orders his reinstatement 


or on the.date of his reinstatement, 


whichever is later, or 

:- (b) to pay to the employee in ad- 
dition to wages (being wages for the 
period commencing on the date of his 


‘dismissal, discharge, removal, retrench- 


ment or termination of service and 


ending on the date on “which the 
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_ Labour Court orders such payment), 
such sum not exceeding four thousand 
rupees by way of compensation, regard 
being had to loss of employment and 
possibility of getting suitable employ- 
ment thereafter. i 

(2) Every offence punishable 
under this Act shall be tried by the 
Labour Court within the local limits 
of whose jurisdiction it was com- 
mitted. a 

Explanation — A dispute falling 
under clause (a) of paragraph A of sub- 
section (1) shall be deemed to have 
arisen if within the period: prescribed 
under the proviso to sub-section (4) 
of section 42, no agreement is arrived 
at in respect of an order, matter or 
change referred to in the said proviso.” 
Clause D of S. 78 (1) was introduced 
in the Act of Maharashtra by Act 22, 
1965.. Sec. 31 of the Act of 1965 not 
only introduced Cl.D. but also made 
changes in paragraphs A and C there- 
of. The forerunner of Act 22 of 1965 
ie. Bill No. LXVI of 1964, the object 
of which was to make numerous chan- 
ges in the Act shows in its Statement 
of Objects and Reasons that clause 31 
of the Bill was meant to “enlarge the 
powers of the Labour Court under 
S. 78”. According to this clause 
l “The Labour Court is empowered 
(by paragraph D) to direct temporary 
withdrawal of any change the legality 
of which is a matter of issue in any 
proceedings before it, pending its final 
decision.” i 
The Labour Court was also thereby 
further empowered “to require an 
employer to reinstate an employee 
with full back wages ` or pay him 
wages and compensation.not exceeding 
Rs. 2,500/-...... if the - employee was 
dismissed, discharged” ete. - 


9. The Statement of Objects 
and Reasons amply demonstrates that 
by introducing paragraph D in S. 78 
(1) the legislature was only seeking to 
arm the Labour Court with further 

d more effective powers to grant 
relief. a oy Se 
= 10., Under S: 79 (1) proceédings 
before a Labour Court in respect of 
disputes falling under clause (a) of 
paragraph A of sub-s. (1) of Section 78 


- must be commenced on:an application 


made by any of the parties to the dis- 
pute etc. and under sub-s. (2) every ap- 
plication under sub-s. (1) has to be 


made in th@ prescribed form and man-. 


vy. Industrial Court, Nagpur 


A.I. R. 


ner. Under S. 84 an appeal lies to the 
Industrial Court against the decision 
of a Labour Court in respect of a mat- 
ter falling under clause (a) or cl. (c) 
of paragraph A of sub-s. (1) of S. 78 
except in the case of lock-out etc. or 
a decision of such court under para- 
graph C of sub-s. (1) of the said sec- 
tion. i 

11. Reading S. 78 as a whole, 
thera is no doubt left in our minds that 
the legislature wanted the provision to 
be a comprehensive one. It contains all 
the powers of the Labour Court in the 
matter of all disputes mentioned and: 
gives it jurisdiction to punish certain 
offences under the Act. It does not lay 
down the procedure for the attraction 
of such jurisdiction. So far as disputes 
are concerned. the procedure is as laid 
down in 5. 79. 


12. Tt will be noted that no 
mention is made in S. 84 of paragraph 
D of S. 78 (1) but inasmuch as orders 
of dismissal, discharge, removal, re- 
trenchment, termination of service or 
suspension of an employee would come 
under S. 78 (1) paragraph A, the legis- | 
lature felt it unnecessary to make 
any mention of an order under para- 
graph D in S. 84. Paragraph D, so far 
as we can see, is not referred to any- 
where else in the Act. 

13. The question therefore nar- 
rows down to this ie. whether the 
legislature by inserting paragraph D 
in S. 78 (1) intended to chalk out a 
whclly different course of action to 
that prescribed in Chapter VIII deal-|- 
ing with changes. In our view, there is 
nothing in the Act which warrants 
such a conclusion. The scheme of 
Chaper VIII seems to be that in regard 
to any “change” in an industrial mat- 
ter there must be compliance with the 
provisions of that Chapter. In other 
words, effort must first be made by the 
employer intending to effect any 
change in respect of matters covered 
by S. 42 (1) or an employee desiring 
a change in respect of any order pass- 
ed by the employer under standing 
orders which would of necessity in- 
cluce an order of dismissal, to see whe- 
ther it was possible to come to any 
agreement and an application to the 
labcur court could only be resorted to 
after efforts had been made to settle 
the dispute and no agreement had been 
arrived at. l ; 

14. The scheme of & 78 (1) 
seems to be that a Labour Court is to 
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have power to decide all the disputes 
covered by paragraph A. Paragraph B 
thereof gives the Labour Court the 
power to try offences punishable under 
the Act and cognizanze of such of- 
fences can only be taxen under S. 82. 
Paragraphs C and D set out what relief 
the Labour Courts ar2 empowered to 
give including directions as may be 
found necessary in that behalf. As al- 
ready noted, the Statement of Objects 
and Reasons of clause.31 of the Bill 
which later resulted in Act 22 of 1965, 
shows that the underlying idea was 
to enlarge the powers of the Labour 
Court. The Legislature nowhere in- 
tended to make a.complete departure 
from the procedure to be adopted when 
powers under S. 78 (1) D were to be 
exercised. 

15. Rule 55 of the Bombay In- 
dustrial Relations Rules, 1947 shows 
how an application is to be made and 
the period within which it is to be 
made. 

16. It must be weld that a per- 
son who is dismissed would be an em- 
ployee within the meaning of S. 3 (13) 
of the.Act and we can see no valid rea- 
son for differentiating the case of a 
dismissed employee rom one who 
complains of some otner change As 
the scheme of the Act is that disputes 
should be settled as far as possible and 
primarily through conciliation and 
agreement, it does not stand to reason 
that an employee should: be able to 
side-step all this by a direct reference 
to the Labour Court. A Labour Court 
is a creature of the statute and it can 
only exercise such juzisdiction as the 
Statute confers on it. I there are cer- 
tain pre-conditions to the exercise of 
its jurisdiction, it must refuse to en- 
tertain any such application unless 
such pre-conditions are first complied 
with. = 

17. In the result we set aside 
tħe order of the High Court, allow the 
appeal and quash the orders of the 


‘ [Labour Court and the Industrial Court 


but do not make any order for conse- 
quential relief, in view of the solemn 
assurance given to this Court by Mr. 
Phadke, learned counsal for the ap- 
pellant that his client does not desire 
to give effect to the ozder of termina- 
tion of service passed on the third res- 


pondent. In the circumstances of the < 


case, we make no order as to costs. 


° Appeal allowéd.. 


= S = ad = =] 


Dhondey v. State of U. P. (Hegde J.) 
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AIR 1972 SUPREME COURT 1273 
(V 59 C 227) 


(From: Allahabad)* 
K. S. HEGDE AND A. N. GROVER, JJ. 
' Dhondey and others, Appellants 
v. The State of U. P., Respondent. 

Criminal Appeal No. 80 of 1971, 
D/-7-5-1971. 

Constitution of India, Art. 136 — 
Criminal case — Appreciation of evi- 
dence — Conviction of accused under 
S. 326, Penal Code ignoring evidence 
as to provocation — Conviction altered 
to S. 335, Penal Code. (Cr. Appeal No. 
342 of 1968, D/- 3-9-70 (All), Revers- 

(Para 3) 
M/s. A. P. S. Chauhan and Hiralal 
Jain Advocates. for Appellants: Mr. O. 
P. Rana Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by - 

_ HEGDE, J:— The appellants have 
been convicted under Section 326 read 
with Sec. 34 of the Indian Penal Code 
and for that offence, each one of them 
has been sentenced to suffer rigorous 
imprisonment. for four years. 


2. The prosecution case was 
that the first appellant who is a 
Chamar was in the service of Khelari 
P. W. 3 and Ahir, P. W. 3 developed inti- 
macy with the wife of the first appel- 
lant. This was resented by the first 
appellant. Because of that enmity on 
January 14, 1967.at about 9.00 p. m. 
the appellants caught hold of Kamla, 
the wife of the first appellant and cut 
her nose. On hearing her cries P. W. 
3 came near the house of the first ap- 
pellant. The appellant caught hold of. 
him and cut his nose as well. 


3. The appellants other than 
the first appellant denied their pre- 
sence at the time of the occurrence. 
According to appellant No. 1 when he 
came back to his house at about 9.00 
p. m: on that day he found his wife 
in the company of P. W. 3 and on 
seeing them together, he’ completely 
Iost his temper, caught hold of both 
of them and cut their noses. Both 
the Courts below have come to the 
conclusion that all the appellants had © 
joined together in cutting the noses of 
Kamla and Khelari and we agree with 
that finding. But coming to the cir- 


*(Cri. Appeal No. 342 of 1968, D/- 
3-9-1970 — All — L. B.) 
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cumstance under which . their noses 
were cut, we are more inclined to 
accept the version given by the first 


appellant. His version is not only a: 


probable one but is also fully corro- 
borated by ‘the testimony of P. W. £ 
Maula.. P. W. 4 admitted during the 
course of cross-examination that when 
he came to the scene of occurrence on 


hearing cries, he saw both. Kamla and. 


Khelari inside the ,house and. they 
leame out from the - house sometime 
later. It is further seen from his evi- 


dence that Kamla told: him on that 
night that when she and Khelari were 


inside her house. the appellants came 
and cut their- noses. Both the Courts 


below have completely. overlooked the. 


significance of the evidence of P. W. 
Maula. 


4. In the resùlt we partly 
allow the appeal, set aside the convic- 
tion of the appellant under Sec- 
tion 326/34, Indian Penal Code but con- 
vict them under Section 335/34. Indian 
Penal Code and sentence each of'them' 


to suffer rigorous imprisonment for’ 


two years. The. appeal'is allowed to 
the extent mentioned above. In other 
respects it is sce ease 


Order accordingly. 


AIR 19472 SUPREME COURT 1274 


(V 59 C.228) 
(From: Patna)*- 
K. S. HEGDE, A: N. GROVER AND 
H. R. KHANNA, JJ. 
The Central -Bank of India Ltd., 


Appellant v. Hari Prasad Jalan ` and 


others, Respondents.. 


Civil Appeal No. 190 of 1967, D/- 
22-10- 1971. 


Civil P. C. (1908), o. 34. R. 4 — 
Suit for recovery of certain amount m- 
clusive of principal, interest. ete, þe- 
sides interest pendente lite on basis of 
mortgage — Question . whether the 
- goods stated to have been damaged 
were not delivered to defendants — 
No plea or issue to that effect.— High 
Court relying on oral evidence hold- 
ing ihat goods-were not delivered — 
Held decision of High Court was erro- 
neous — A. F. O. D. No. 208 of 1960, 
D/- 11-9-1965 (Pat), Reversed. (Para 8) 


iA. F. O. D. No. 208 of 1960, D/- 11-9- 
1965 — Pat.) 
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“ment. 
defendants - were to.be at liberty to 


fendants. 
` godowns, 


ALR. í 


Held further that the plaintiff 
was entitled to a mortgage decree with 
interest pendente lite and future in-. 
terest at 6% per annum from the date ` 
of decree . of the trial Court to the 
date of realisation. A. F., O. D. No. 
208 of - 1960, D/- ll- 9- 1965 (Pat), Re- 
versed. (Para 10) 

Mr. Bishan ‘Narain. Sr. Advocate, 
(M/s. B. P. Maheshwari and .R. K. 
Maheshwari, Advocates, with him), 
for Appellant: Mr. A. B. N. Sinha, 
Sr. Advocate (M/s. K. K. Sinha, B. P. 
Rajgarhia and S. K. Sinha, Advocates 
with him), for Respondents. -o 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an ee 
by certificate from a judgment and 


decree of the Patna. High Court in a 


MOTIRARE suit. 


2: ` The facts may be stated: 
On August 1, 1953 the defendants, who 


_ are respondents herein. entered into 
.an . agreement (Exh. P-9) with the 


plaintiff Bank by which.a cash credit 
account was opened, the limit being 
Rupees .3.50.000/-. The . defendants 
hypothecated ‘in favour of the Bank the - 
goods described in general terms in 
the Schedule attached to the agree~ 
-The arrangement’ was that the 


sell and -dispose of the goods which 
had been hypothecated in the ordinary 
course of their business but they were 
bound to replace the:goods disposed 
of by new goods of equal value. 
According to Clause 5 of the agree- 
ment the hypothecated goods -were to - 
be stored or‘kept at the risk of the de- 
fendants and at their expense in good 
condition. The interest was payable 
at a certain percentage over-the Bank. 
rate the minimum being 5%. The 
agreement was to operate as a conti- 
nuing security. for the balance from, 
time to time due to Bank: and also 
for the ultimate balance which would: 


become due in the cash-credit account. ~ 


It may be mentioned that. we have 
referred only to the terms of the agree- 
ment which are material for- the pur- 
pose of -the present case. The goods 
which were hypothecated were stored. 


_in the godowns which, as admitted in 


the evidence of one of the defendants 
himself, were situated within the pre- 
mises of the mills belonging to the de- 
The key or the keys ef the 
however, remained in the. 
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custody of the Bank Official i.e. the 
godown keeper. On July 27, 1954 
there was an unexpected and unprece- 
dented flood in the town of Raxaul 
where the premises of the mills were 
situated and which got innundated 
with flood waters. The defendants 
addressed: a letter dated July 27, 1954 
to the Bank Manager saying that due 
to unprecedented foods ‘“a_ great 
damage has been dcne to the goods 
pledged with you and we are helpless 
which is already known to you and to 
your staff when you <roubled to come 
in our factory at the time when the 
flood wasin full swing. The goods 
which have been damaged by the flood 
require different sorts of handling to 
save from further deterioration. We 
are therefore going to pile loose weight 
goods to dry them and so there may 
be variation in counting of the goods 
which please note.” 


os On September 29, 1954 the 
defendants addressed a letter (Exh. I-b) 
to the Bank the meterial portion- of 
which is reproduced kelow: 

“In the event of your handing 
over to us delivery of the undermen- 
tioned stocks pledged with you and 
damaged by the recent flood for pro- 
cessing and sale at best available 
market rate we, hereby undertake to 
hold the said stocks so delivered to us 
as trustees for and on behalf of your 
Bank holding them strictly under 
lien (7) to you and we hereby under- 
take not to make any other disposition 
whatsoever of the said goods without 
your written instructions. 


We have no right, title.or interest 
nor any claim over the said goods held 
by us as trustees on your behalf and 
undertake at any time to hand over to 
you on demand the goods so long as 
the same continue to be in our custody. 


We hereby agree to hand over to 
you all the sale proceeds of the goods 
as and when sold by us. 

We hereby guarantee and pro- 
mise at all times hzreafter to keep 
you indemnified against all losses, 
costs, damages and expenses of what- 
ever nature you may sustain or which 
you may have to ircur by reason of 
any act-of embezzlement, neglect, 
misfeasance, non-feasance in respect of 
clearance and sale of the goods at 
best Sivailable market rates and we 
shall always remain liable and respon- 


‘that the 
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sible for all the acts of omission of 
our servants, employees representatives 
or any other person acting on our be- 
half.” Fe 


A Schedule of stocks was given in the 
letter (Exh I-b) the total book value of 
which was shown as Rupees 1,04,840/-. 
On the same date the defendants exe- 
cuted a receipt (Exh. 4) to the effect 
stocks mentioned therein 
which were the same as given in the 
Schedule to the letter (Exh. I-b) were 
being held by them in trust in terms 
of the ‘trust receipt agreement” which 
meant the letter (Exh. i-b). Accord- 
ing to the plaintiff's case the defen- 
dants owed to the Bank on December 
29, 1954 a sum of Rupees 1.64,884/14/3 
in excess of the value of the pledged 
commodities and on December 30, 1954 
the defendants executed a mortgage 
bond in favour of the Bank giving 
in mortgage two houses at Raxaul de- 
scribed in Schedule A of the ‘plaint. 
It was stipulated that interest at 14% 
over the Bank rate would be paid the 
minimum rate being 5%. The mort- 
gage bond was registered on April 20, 
1955. By means of a letter Exh. 5 (c) 
dated January 1, 1955 the correctness 
of the stocks hypothecated as per stock 
report dated December 31, 1954 sub- 
mitted by the Bank was confirmed ` 
and it was further confirmed by the 
defendants that the balance due from 
the defendants on that date stood at 
Rupees 1,69,859-9-3. On November 9, 
1955 whatever goods. out of the 
hypothecated goods remained in the 
godowns of the defendant’s mills but 
under the lock and key of the Bank 
were stated to have been delivered to 
the defendants. The finding of the 
Courts below is also to the same effect. 
On the same date a notice was sent by 
the Bank to the defendants for pay- 
ment of the amount due on the mort- 
gage..This notice has not been included 
in the printed record but the reply 
Exh. 1-d, dated January 14, 1956 sent 
by the defendants has been got printed. 
In this reply there was no mention 
whatsoever about the goods which 
were damaged by the floods not having 
been delivered to the defendants. This 
fact assumes material importance 
because one of the main questions on 
which the High Court has given its de- 
cision against the Bank is that the 
damaged goods mentioned in the 
schedule to Exh. 1-b were never deli- 
vered by the Bank to The defendants. 
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On August 11, 1956 another notice Exh. 
6 was sent by the advocate of the plain- 
tiff Bank to the defendants. It is a 


short letter and may be reproduced:. 


“Under instructions from my 
clients, The Central Bank of India Ltd, 
Muzaffarpur. I beg to give you notice 
as follows:— 


(1) That you had cash credit ac- 


count with my clients at its pay office: 


at Raxaul and a large amount to the 
extent of Rs. 1,64,848. 14. 3 was due 
‘from you on 29th December, 1954 and 
in security thereof you executed a Deed 
of Mortgage dated 20-12-1954. 


(2) That on this account after pay- 
ments and adjustment of interest a 
sum of Rupees 1,08,383.7-9 (Rupees 
one lac eight thousand three hundred 
eighty three annas seven pies nine) 
only is due as on 31 7-56 besides interest 
thereafter as stipulated in the bond. 


(3) That the due date of payment 
on the Mortgage Bond was 30-12-55 
which has expired. 


(4) That still a heavy debit balanee 
as stated before is payable by you and 
as you have not seen your way to pay 
up the same, this is to inform you that 
unless the amount is paid within a 
month from night hereof, the matter 
will be placed in Court without any 
further reference to you.” 


The defendants sent a reply dated 
September 27, 1956 saying that the de- 
fendants were facing severe repercus- 
sions in trade due to labour and other 
troubles which stood in the way of 
meeting the demands of the Bank. The 
Bank was requested to give due con- 
sideration to the predicament of the 
defendants and to consider giving the 
following facilities and accommoda- 
tion: 


*(1) That we are EE to pay 
Rupees 5,000 (rupees five thousand) 
immediately the cash credit facilities 
are restored and to pay another Rupees 
5,000 within . three months towards 
liquidation of the dues in our account. 


(2) That we will continue to pay 
to you Rupees 16000 (illeg) yearly 
from January 1957, towards liquida- 
tion of the dues in our account be- 
sides payment of interest accrued in 
the account every month. It may be 
noted that if our business improves 
we may. pay you more than the stipu- 
lated yearly „Payment of Rupees 
10,000. - 
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(3) That a cash credit limit of 
Rupees 1.50,000 and Docy. (7?) Mills 
Limit of Rupees 50,000 and Clean 
Bill limit of Rupees 5,000 may -be 
Sanctioned to us forthwith to enable 
ae fulfil the stipulation enumerated 
above: 


(4) That in the event of our failure 
to pay to you in terms of our above 
Stipulations you may enforce the action 
contemplated (?) in the Paragraph (4) 
of the notice referred to above.” ` 


The Bank finally filed a suit for re- 
covery of Rupees 1,16,309.37 inclusive 
of principal, compound interest, in- 
terest and. incidental charges up to 
November 15, 1957 besides interest 
pendente lite etc. on the foot of the 
mortgage after serving a notice dated 
January 30, 1957. 


4. The plaint was a simple and 
short document and referred to the 
agreement of mortgage executed on 
December 30, 1954 for the unsecured 
advance Le. for advance in excess of. 
the value of pledged commodities . 
under the. cash credit account. for a 
sum of Rupees 1,70,000 or such amounts 
not exceeding Rupees 1,70,000 as 
might fall due’ after disposal of the 
commodities which had been pledged 
in the. cash credit account standing in- 
the name of Pashupati Nath Rice and 
Oil Mills. It was asserted in Para 4 
of the plaint that the defendants had 
acknowiedged and admitted that in 
pursuance of the mortgage agreement 
and in consideration of a sum of 
Rupees 1,64,848/14/3 due by the mort- 
gagor to the plaintiff Bank on Decem- 
ber 29, 1954 the defendants had mort- 
gaged and hypothecated the properties 
in Schedule A as security for the ad- 
vances. In the written statement 
which was filed by the defendants a 
number of preliminary matters were 
raised. On the merits as regards the 
allegations in Para 4 of the plaint it 
was pleaded: “These defendants did . 
never enter into agreement to mortgage’ 
nor did they execute the alleged mort- 
gage bond dated 20-4-55 under their 
free will and consent, as will appear 
from the subsequent paragraphs of this 
written statement.” In Para 10 it was 
stated that the defendants had taken 
advances against sufficient security of 
commodities which were under the 
lock and key of the Bank and were 
also under its custody. Apart*from 
the security of commodities the defen- 
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security of bills. hundies ete. It was 
further stated. “the pleintiffs having 
thus brought these defendants under 
their confidence often used to obtain 
signatures on certain printed forms 
. without explaining the accounts or 


without giving any oppor-unity to veri- | 


fy the accounts”. In Para 11 it was 
claimed that commodities like linseed, 
M. Seed Oil, Oil cakes, Rice, Paddy, 
barley and ‘other grains worth about 
-` Rupees 4 lacs were hypothecated as 
security for the advances with the 
plantiff Bank. During the time of 
floods the Bank did not take prompt 
action to preserve these commodities 
from damage. It was asserted that the 
agent of the Bank insisted on a mort- 
gage bond being executed and the 
defendants in their anxiety to keep 
their mills in a running condition 
agreed to execute the bond. However, 


the Manager of the Bank did not ‘ex-. 


plain the accounts and simply got the 
documents prepared according to his 
own choice and got the same signed 
by the defendants without informing 
them of the contents tnereof. The 
defendants were “not so conversant 
with the English language; the con- 
tent of the document, mortgage bond 
in suit was not explained to these 
defendants.” The Bank did not ad- 
vance a single pie on the basis of the 
bond and there was nothing due 
against them on December 29, 1954. 
The mortgage bond was tainted with 
fraud and misrepresentation and was 
without consideration. The material 
parts of Paragraphs 12 and 13 may 
also be set out: 


Sug EESE ETE The allegations re- 
garding the delivery of commodities to 
these defendants on 9-11-55 are in- 
correct. The said delivery did not 
relate to the commodities which were 
in the custody of the plaintiff prior to 
the mortgage bond in suit but to other 
commodities which were . pledged 
after the bond. If the plaintiff produces 
any such paper to show the delivery of 
the commodities pledgec before the 
bond in suit that paper would certain- 
ly be a forged and fabricated paper”. 


a are There is nothing due 
against these defendants payable to 
the plaintiff, rather . the plaintiff owe 
heavy amount to these d=fendants for 
the non-delivery of goods worth about 


Rupees 4 lacs which had been pledged 
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and placed under the custody of the 
plaintiff kefore the bond in suit.” 


5. On the pleadings of the 
parties the trial ‘Court framed a num- 
ber of issues but the only issues which 
need be mentioned are the oe 
ing :— 

4. Has the mortgage bond in suit 
been properly and duly executed, or 
was any undue influence practised in 
its execution? 


5. Is the mortgage bond in suif 
for consideration? 

6. Was the liability caused by flood 
-on the plaintiff or on defendants? 


8. Is the plaintiff entitled to a 
mortgage decree? 


The above issues are mentioned in the 
judgment of the trial Court although 
at an earlier stage the issues framed 
were somewhat different. On issues 
Nos. 4, 5 and 6 it was found by the 
trial Court (a) that the mortgage bond 
was properly executed but it had been 
executed under undue influence and 
was not valid for that reason. (b) The 
mortgage. bond was not for the entire 
consideration shown therein “though it 
could be relied upon for the dues with- 
in the limitation”. (c) The liability 
caused by floods with respect to linseed 
Oil and Oilcakes was on the defendants 
and with respect to other articles on 
the plaintiff. - 


6. On issue No. 8 it was held 
that the plaintiff was not entitled to a 
mortgage decree and should be granted 
only a money decree and that also 
not for the entire amount. A sum of _ 
Rupees 83,896/- which represented the 
liability for the loss caused by the 
flood and for which the plaintiff was 
held liable was subtracted from the 
amount which was ascertained as due 


to the plaintiff from the defendants 


and a simple money decree was granted 
accordingly. The trial Court, however 
noted that the goods which had not 
been damaged by the floods had been 
delivered to the defendants. by the 
plaintif on November 9, 1955. 


T. The plaintiff filed an appeal 


to the High Court. The High Court re- 


versed the finding of the trial Court on 
issue No. 4 and. held that the defen- 
dants had failed to establish exercise ` 
of undue influence in the matter of 
execution of mortgage bond. It was 
further held that the mortgage bond 
was executed as an over-all Security for 
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the shortfall between the level of debt 
in the cash credit account and that of 
the security of the goods. Therefore 
the consideration for the mortgage 
was to be the difference be- 
tween the two as standing in the 
books of the Bank or as might be de- 
termined after disposal of the pledged 
goods. Unfortunately the High Court 
went into the matter on which there was 
no plea whatsoever in the written state- 
ment and in respect of which no issue 
was framed. That matter related to 
the delivery of the goods worth Rupess 
1.04,840/- to the defendants out of the 
hypothecated goods on September 29. 
1954. Relying largely on oral evidence 
and considering that the burden was on 
the plaintiff in spite. of the numerous 
documents which have already been 
referred and to which reference will be 
made once again and other facts and 
circumstances of material consequence 
the High Court came to the con- 


clusion that the plaintiff had fail- 
ed to prove that the goods men- 
tioned in Exts. l-b and 4 had 


either been destroyed by the floods 
or kad -been delivered to the de- 
fendants. The High Court also dealt 
with the question of the liability of 
the plaintiff under Ss, 151 and 152 of 
the Contract Act. After discussing the 
evidence and the case law it was ob- 
served that the appellant had failed to 
show what quantity of goods which 
were kept as security had been actua- 
lly destroyed or damaged and what 
their value was. It was also held that 
the parties could not contract out of 
their obligations enjoined by S. 151 of 
the Contract Act. After deducting a 
sum of Rs. 1,04,840/- from the amount 
of Rs. 1,16,309.37 a mortgage decree 
for Rs. 11,469.37 with interest pendente 
lite proportionate costs in the trial 
court and with future interest at 6% 
per annum was granted. 


8, We are unable to compre- 
hend how the High Court, in the ab- 
sence of any plea or issue, examined 
the question whether the goods of the 
value of Rs. 1,04,840/- which are stated 
to have been damaged by floods 
mained with the Bank and were not 
delivered to the defendants. We have 
referred in detail to the documents 
which fully establish that the defen- 
dants had taken delivery of the goods. 
In this connection the receipt exh. 4 
read withthe letter exh. l-b of Sept- 
ember, 29, 1954 constituted unimpeach- 
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able evidence of the defendants having 
taken delivery of the goods in ‘ques-}’ 
tion: It is significant that in the mort- 
gage bond the defendants admitted the 
amount which was in excess of the 
value of the pledged commodities. It 
is common ground and has not been 
disputed before us that the value of 
the goods covered by the receipt exh. 4 
was not deducted from the amount of 
Rs. 1,64.884.14.3 ‘shown to be in excess 
of the value of the pledged goods on 
December 29, 1954. If the delivery of 
the damaged goods had not been taken ` 
by the defendants the mortgage bond 
would have contained a figure after 
taking into account the value of the 
aforesaid goods. Moreover the correct- 
ness of the stocks hypothecated as per 
stock report dated December 31, 1954 
was also confirmed together with the 
balance due by means of the letter 
exh. 5 (c) on January 1, 1955. The 
plaintiff sent two notices to the defen- 
dants to which reply was sent by them. 
Even in these replies the defendants 
never took up the position that the 
Bank was liable to account for the 
value of the damaged goods since their 
delivery had not been taken by the de- 
fendants. The most striking feature 
about the whcle matter is that at no 
stage the defendants either wrote or 
protested against.the non-delivery of 
the aforesaid goods. There is nothing 
even in the pleadings in ‘the written 
statement which have been extensive- 
ly referred to by us at an earlier stage 
from which a case could be made out 
that goods of the value of Rs. 1,04,840/- 
were not delivered to the defendants 
although they had executed a receipt 
and admitted that they had been deli- 
vered. We are completely at a loss to 
understand how in these circumstances 
any oral evidence could be looked at 
for determining whether the admis- 
sicns contained in all the aforesaid 
documents about the delivery of goods 
to the defendants were wrong. In our 
judgment in such circumstances oral 
evidence would be worthless and 
would be of no value even if it could 
be considered in spite of the serious in- 
firmity in the whole case of the defen- 
dants on the point'there being complete 
absence of pleadings and issues. More- 
over the High Court appears to have 
proceeded on several assumptions 
which were not justified. For instance 
it has been assumed that the letter exh. 
1-b was not voluntarily written by the 
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defendants. We have not been shown 
any material from which such an in- 
ference could be’ legitimately drawn. 


The High Court attached importance. 


to the fact that the peor of the Bank 
who was on duty at the material time 
was not examined by zhe Bank-to 
prove that the defendants had taken 
delivery of the goods. This illustrates 
the error into which ths High Court 
fell inasmuch as it proceeded to con- 
sider the evidence on the footing that. 
it was for ‘the plaintiff to prove the 
delivery of the goods. Ir the presence 
of so much documentary evidence and 
other facts and ~ circumstances which 


fully establish the delivery of the goods ` 


to the defendants the burden could not 
have been placed on the plaintiff 
Bank to prove the same. It was for 
the defendants to plead and prove that 
they never got delivery of the disputed 
goods. This, in our opirion, they en- 
tirely failed to do. It cannot. be for- 
gotten that admittedly tke goods were 
lying in the godowns which were in 
- the premises of the mills of the defen- 
dants. The Bank had only the key or 
the keys of the godowns. The process 
of delivering the goods was quite sim- 
ple as their physical delivery was not 
necessary. In the above view no ques- 
tion of the applicability of S. 151 of 
the Contract Act could arise. Nor was 
the question of negligence of the plain-: 
tiff as a bailee even raised at any time 
before the suit despite the previous 
correspondence and the notices sent by 
the plaintiff. The defendants would, 
in normal course, have long before the 
suit informed the plaintiff that on ac- 
count of its negligence the pledged 
goods had got damaged and therefore. 

it was liable for all the consequences. 

Not one word was said about it at all 
material stages and it was only when 
the suit was filed that such a plea was 
put forward. 


9. Learned counsel for the de- _ 


fendants-respondents has . . contended 
that the goods had been completely 
destroyed by the floods and therefore 
they could not have been possibly 
delivered to the defendants. The High 
Court, however, came ta the conclu- 
‘sion that on the evidence on record it 
could not be held that any portion of 
the goods mentioned in exhs. 1-b and 
4 had been destroyed by the floods. 
This finding is a complete answer to 
the contantion raised on behalf of the 
defendants. In spite of our repeated 
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questions counsel for the defendants 
could furnish no explanation for the 
defendants having never demanded the 
return of the goods .which had been 
damaged during the floods or the ad- 
justment of their value against the dues 
of the Bank if the ‘case which was 
sought to be made out before the High 
Court had any substance. 


10. In the High Court it was 
not disputed that the amount of Rupees 


- 1,16,309.37 due to the Bank had been 


correctly calculated. The High Court, 
however, deducted a sum of Rupees 
1,04,840/- from that amount on the 
ground that the damaged goods had not 
been delivered to the defendants. As 
according to our decision those goods 


‘ had been delivered to the defendants 


this amount’ cannot be deducted from 
the sum of Rs. 1,16,309.37. The appeal 
1S consequently allowed and a mort- 
gage decree is granted in that amount 
with interest pendente lite and future 
interest at 6% per annum from the 
date of the decree of the trial court to 
the date of realisation. A period of 
three months is allowed to the defen- 
dants to make the payment of- the 
decretal amount. The plaintiff Bank 
shall be entitled to its costs in this 
court. 


Appeal allowed. 
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S. M SIKRI. C. J., A. N. RAY AND 
D. G. PALEKAR, JJ. 


M. N. Aryamurthi and another 
(In both the - Appeals), Appellants v. 
M. L. Subbaraya Setty (dead) by’ his 
legal representatives and others, (in 
both the Appeals), Respondents. 


Civil Appeals Nos. 2152 and 2153 
of 1966, D/- 20-9- 1971. 


(A) Hindu Law — Joint family— 
Father — A coparcener including the 
father cannot-devise by will joint fami- 
ly property or any part thereof be- 
cause the property passes by survivor- 
ship to other co-parceners on his death 
when the will takes effect and there is 
nothing left upon which it can operate. 
(1879) ILE 5 Bom 48 (P.C.) and ‘AIR 


*(Appeals Nos. 120 and 121 of 1900; 
D/- 9-7-1962 — Mys.) - 


JO/JO/E929/71/KSB = 
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1915 Bom 265 (2)and AIR 1920 Mad 
637, and AIR 1918 Mad 531, Relied on. 


(Para 8) 
(B) Hindu Law — Family arrange- 
ment — A will executed by a Hindu 


father in respect of joint family pro- 
perty though inoperative as a will may 
operate as a valid family arrangement 
provided the essential requisites for it 
are established. 


These are: (i): there must be an 
agreement amongst the various mem- 
bers of the family intended to be gene- 
rally and reasonably for the benefit of 
the family, (ii) the agreement should 
be with the object either of compro- 
mising doubtful or disputed rights or 
for preserving the family property, or 
the peace and security of the family 
by avoiding litigation. or for saving its 
honour, (iii) being an agreement, there 
is consideration for the same, the con- 
sideration being the expectation that 
such an agreement or settlement will 
result in establishing or ensuring amity 
and good-will amongst the relations. 
AIR 1966 SC 323, Relied on. 

(Para 10) 


Held on facts that the document 
in suit was inoperative either as a will 
or as a family arrangement. There was 
nothing in the will, the pleadings, or 
the evidence which went to show that 
there was any occasion, for agreeing 
to a family arrangement, or that the 
motivation, which is: necessary for a 
family arrangement, was ever present 
to the minds of the testator father and 
his sons when the will was executed. 
Moreover, one of the signatories being 
a minor son of the executant, it was 
not a binding arrangement. 

(Paras 11 to 14) 


(C) Deed — Construction — Inten- 
tion of executant how ascertained. 


In construing a document, whe- 
ther in English or in vernacular, 
the fundamental rule is to ascer- 
tain the intention from the words 
used. The surrounding circumstances 
are to be considered only for the pur- 
pose of. finding out the intended mean- 
ing of the words which have actually 
been employed. AIR 1951 SC 139, 
Relied on. ; (Para 10) 

(D) Hindu Law — Partition — 
Effect of severance in status — Mem- 
bers become tenants-in-common — 
Subsequeng acquisition by a member 
even with joint fund in his possession 
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belongs to him alone and other mem- 
bers cannot claim a share therein. 


If one of the members remains in 
possession of the entire properties of 
the family even after severance in 
status, there is no presumption that the 
property, which is acquired by him 
after severance of the status, must be 
regarded as acquired for the family. 
Where rents and profits are received 
by the member in possession, he would 
be liable to account for the same. But 
the funds in the hands of that member 
do not become impressed with any 
trust in favour of the other members. 
Therefore, if such a member acquired 
some property with the funds in his 
possession, the other members could 
claim no share in that property. AIR 
1960 Bom. 159, Relied on. (Para 17) 


Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 323 (V 53)= 
(1965) 3 SCR 841, Ram Charan 
Das v. Giris Nandini Devi 10 

(1966) AIR 1966 SC 1836 (V 53)= 
(1967) 1 SCJ 848, Maturi Pul- 
laiah v. Maturi Narasimham 10 

(1960) AIR 1960 Bom 159 (V 47)= 
61 Bom LR 752, Gulabrao Fakir- 
rao v. Baburao Fakirrao 17 


(1952) AIR 1952 SC 358 (V 39)= 
1952 SCR 1133, Mohammed Amin 
v. Vakil Ahmad 12 
(1951) AIR 1951 SC 139 (V 38)= 
1950 SCR 766, Ram Gopal v: 
_ Nandlal 10 
(1926) AIR 1926 PC 54 (V 13)= 
53 Ind App 123, Lakshmi Chan 
v. Mt. Anandi - 9 
(1920) AIR 1920 Mad 637 (V 7)= 
ILR 43, Mad 824, Subbarami 
= Reddi v. Ramamma 
(1918) AIR 1918 Mad 531 (V 5)= 
ILR 40 Mad 1122, Appan Patra- 
chariar v. V. S. Srinivasa 
Chariar 
(1915) AIR 1915 Bom 265 (2) 
(V 2)=ILR 39 Bom 593, Parvati- 
bai Shankar v. Bhagwant Pan- — 
dharinath 8 
(1913) 40 Ind App 161=ILR 35 All 
337, Brijraj Singh v. Sheodan 


Singh 
(1897) 1897 AC 180, John Kennedy 
v. Mary Annette De Trafford 17 
(1879) ILR 5 Bom 48 =7 Ind App 
181, Lakshman Dada Naik v. 
Ramchandra Dada Naik - 8 
(1874) 8 Mad HCR 6, Vitla Butten 
v. Yamenamma 8 
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Mrs. Shyamla Pappu, Sr. Advocate 
(M/s. A. Shivaswamy, M. S. Ganesh 
and Vineet Kumar, Advocates, with 
-her) for Appellants (In both the Ap- 
peals), Mr. Gupte, Sr. Advo- 
cate. (M/s. V. Krishnamurthey and 
M. S. Narasimhan, Advocates, 
him), (for Nos. 1 (a) tc 1 (c), 2, 4. 
5, 6, 7, 8, 11, 17, and 18) (In SRA the 
Appeals), and M/s. V. Krishnamurthy, 
S. S. Javali, Miss A. Subhashini and 
Mr. A. V. Rangam, Advocates (for Nos. 
28, 34, 44 to 47, 51, 53 and 55) (In C. A. 
No. 2152 of 1966) and (for Nos. 28, 38, 
46 to 49, 54, 56 and 58) (In C. A. No. 
2153 of 1966). and Mr. J. Ramamurthy, 
Advocate (for No. 66) [In both the Ap- 
peals) for Respondents. 


The following Jtdgment of the 
Court was delivered by | 

PALEKAR. J.:.— These are ap- 
peals by the plaintiffs on a certificate 
granted by the High Court of Mysore 
which, in Regular Appeals Nos. 120 
and 121 of 1956, modified the decree 
of the learned District Judge, Mysore 
in Original Suit No. 4 of 1954. The 
suit was originally filed by one Naga- 
ppa Setty in the Court of the District 
Judge, Bangalore, on. 29th March, 
1948. It was.then numbered as Origi- 
nal Suit No. 61 of 1947-48. Nagappa 
Setty died on 20th Fekruary, 1949. His 
heirs and legal representatives were 
brought on record and they prosecuted 
the suit and the appeals. For adminis- 
trative reasons, the suit was transferr- 
ed to the file of the District Judge, 
Mysore in 1954 and there it was re- 
numbered as O. S. No, 4/1954. That 
Court only partially decreed the plain- 
tiffs’ claim. Aggrieved by that decree. 
both sides went in appeal to the High 
Court of Mysore. These appeals were 
R. A. Nos. 120 and 121 of 1956. A Divi- 
Sion Bench of the Hish Court heard 
these appeals together and, by a com- 
mon judgment, modified the decree of 
the trial Court by its judgment and 
_ decree dated 9th July, 1962. The plain- 

tiffs filed two applications ‘for the 
grant of the certificate under Art. 133 
of the Constitution. Since two certifi- 
cates were granted, we have two ap- 
peals before us, but both of them are 
by the plaintiffs. 

2; As already stated, the suit, 
out of which these ap deals arose,. had 
been filed by Nagappa Setty. His suit 
was for partition of the family proper- 
ties. ‘Po start with, thare were nine 
defendants to the suit, defendants 1-8 
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being Nagappa’s younger brothers and 
defendant No. 9 being their mother. On 
an objection raised by the defendants 
that necessary parties were not on re- 
cord. the other defendants, who were 
members of the defendant’s family, 
were joined as parties. The chief contest 
was between Nagappa Setty, on the one 
hand and defendants 1-9, on the other. 


3. The plaintiff Nagappa Setty 


| based his claim principally on the will 


dated 1st January, 1933 (Ext, AA) made 
by his father Lachiah Setty. He claim- 
ed that the properties in suit were, in 
accordance with the will, the self-ac- 
quisitions of Lachiah-Setty which he 
was entitled to dispose of at his sweet- 


. will and pleasure. Under that will, the 


plaintiff alleged. his father had given 
him a four-anna_ share in the family 
properties and, hence, he was entitled 
to the same; in the alternative, a claim 


‘was made that, if the suit properties 


were found to be joint family proper- 
ties, the aforesaid will should be 
regarded _as embodying a family 
arrangement and must be given effect 
to as such. The defendants challenged 
the document as being inoperative 
either as a valid will or a valid family 
arrangement. They claimed that the 
properties were ancestral joint fami- 
ly properties which Lachiah Setty 
was incapable of disposing of by will. 
There was no occasion also for a fami- 
ly arrangement and, hence, the will 
could not be regarded as a family 
arrangement. 


4. - Both the Courts held that 
the properties in suit were the ances- 
tral joint :family properties which 
could not be disposed of by lLachiah 
Setty by will. The Courts also held 
that there was no family arrangement 


and, even if it were to be deemed to 


be a family arrangement, it was void, 
because one of the sons, Dasratha 
Setty, who is supposed to have accept- 
ed that arrangement by signing below 
the wili, was a minor at the time. The 
learned -District Judge, who tried the 
suit, therefore held that the plaintiff 
Nagappa Setty. was entitled to only a 


‘1/9th share in the family properties. 


The High Court disagreed with the 
District Court on the question of Naga- 
ppa Setty’s share.. In its opinion, the 
severance of the joint status had taken 
place on 30th March, 1940 when the 
sons referred their disputes to the 
Arbitrators under an, Arbitration 
Agreement. Under the Mysore. Hindu 
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Law Women’s Rights Act (Mysore Act 
No. X oz 1933), the mother on a parti- 
tion was entitled to 1/2 of the share of 
a son. Since Nagappa Setty had pre- 
deceased the mother, his heirs were 
not entitled to share along with their 
uncles, the present defendants 1-8, in 
the share of the mother, defendant 
No. 9, and hence, Nagappa’s heirs could 
claim what Nagappa Setty could claim 
at the time of the suit, viz- only 2/19th 
Share in the family properties. The 
High Court, therefore, held that the 
plaintiffs were entitled to have parti- 
tion of 2/19th share and not 1/9th 
share as held by the trial Court. Some 
other minor modifications were also 
made in the decree of the trial Court. 


5. Exhibit AA is the will of 
Lachiah Setty. The will does not specify 
the several movable and immova- 
ble properties of the testator: but 
it savs that all the properties of 
the family standing in the name 
of either himself or his sons were 
his self-acquired properties which 
he was in a position to dispose 
of by a testamentary document. A mere 
look at the schedules to the plaint 
would go to show that the properties 
are numerous and extensive, indicat- 


ing thereby that the family was one. 


of the wealthiest families in Mysore 
State. Evidence has been led to show 
that Lachiah Setty belonged to a fami- 
ly which carried on extensive business 
in coffee and other commodities from 
about the year 1860. The family own- 
ed coffee estates. After the death of 
Lachiah’s father, Lingappa Setty, there 
was a partition of the family proper- 
ties between Lachiah, his . younger 
brother, Manjiah, and the two sons of 
a pre-deceased elder brother, Sidda- 
nna. The partition deed is Ext. VII 
dated 18th July, 1910. In this partition, 
Lachiah received a large amount of 
cash, considerable movable and im- 
movable properties. 
estates, and also a running business in 
cloth at Chickmansalur. Lachiah’s 
eldest scn, Nagappa Setty, had already 
come of age and had joined his father 
in the family business.: The other sons 
were minors at the time; but there is 
no dispute that, when the sons came 
of age, they all joined the father in 
the family business which, after 1910, 
was carried on in the name of “Lachiah 
Settv & Sons”. The family expanded 
its business. à Branch was opened at 
Mangalore in 1921 or 1922. for direct 
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including coffee . 
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export of coffee and, altogether, the 
family became a very wealthy family 
having amassed wealth in trade and 
business. In the course of this busi-. 
ness, several houses and immovable 
properties were acquired, including 
coffee estates. The family rose to high 
political and social status in the old 
Mysore State, and Nagappa Setty was 
given the title of Charmapravartha by 
the Maharaja of Mysore and was on 
friendly terms with the Dewan of the 
Mysore State, Sir Mirza Ismail. In 
short, at the time of the execution of 
the will on 1st January, 1933, Lachiah 
and his sons formed a joint Hindu 
family which, with the help of the 
ancestral nucleus, had been able to 
acquire large estates and properties 
during the course of joint family busi- 
ness. Both the Courts, therefore, were 
right in holding that the properties 
were joint family properties and not 
self-acquired properties of Lachiah 
Setty as stated in the will. 


6. Since the plaintiff has claim- 
ed that effect should be given to the 
dccument Ext. AA either as a will or 
a family arrangement, we shall have 
to consider what Lachiah intended to 
do by executing this document. The 
draft of the document was prepared by 
P. W. Vasudeva Murthy, the family 
lawyer, who, later on, became a Judge 
of the old Mysore High. Court. The 
decument consists of 22 paragraphs. It 
begins with the following words: 

“Will dated ist January, 1933, 
executed by Mysore Lachiah Setty, son 
of Mysore Lingappa Setty, resident of 


.Chickmangalur is as follows:” 


It ends with the words: . 
“I got the above will read and 
have affixed my signature, with my 
free-will. Om. Om. Om.” ` 
At the end of the will, there is the 
signature of Lachiah Setty and the 
signature is attested by two witnesses, 
one of whom was the aforesaid lawyer, 
Mr. Vasudeva Murthy. Below this will, 
there is an endorsement by the ten` 
sons of Lachiah Setty, including the 
plaintiff and defendants 1-8.. The en- 
dorsement reads: | 


“We have read the above Will and 

have attested it whole-heartedly agree- 
ing to act accordingly.” 
Out of the ten sons, M. L. Vasudeva 
Murthy, defendant No. 8, had just 
attained majority and the other son, 
M. L. Dasaratha Setty, was ae minor 
of 16 years of age. 
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7.. In the very first paragraph, 
. Lachiah Setty says that he was eighty 
years old at the time and, on account 
of illness, he was growing weak. The 
reason given by him for making the 
will is that, owing to his old age and 
possible accidents of life, he was exe- 
cuting the Will, when he was of sound 
mind and body, in ord=r to express his 
desire regarding disposal of his vast 
properties and the manner in which 
the members of his family should con- 
duct themselves after him. This leaves 
no doubt that Lachiah Setty- intended 
to make a testamentary disposition of 
his properties to take effect after his 
death. In para. 2, he names the several 
members of his family and says that 
all of them, including their wives and 
Sons were under his care and protec- 
tion. He further says that all the sons 
had great regard and affection for him. 
for his eldest son Nagappa Setty, and 
their mother, Rukminiamma, defendant 
No. 9, and the relations between all of 
them were harmonious. Then, in 
para, 8, he says that, in the family 
partition with the brother and brother’s 
sons (referring to tne partition of 
1910), he had obtatned only a few 
properties for his share. All the pro- 
perties which he now possessed were 
his self-acquired prcperties, having 
been acquired by trads, money trans- 
actions and coffee cult:vation. Then he 
Says that it was possible for him to 
acquire such vast prop=rties only after 
his eldest son, Nagappa Setty, on his 
attaining majority, cook over the 
management of the entire business and 
“conducted the affairs of the family 
with the help of his intelligence, en- 
terprise, skill, ete” Even so, he is parti- 
cular to point out that, though some of 
the acquisitions stood in the name of 
Nagappa Setty or in the names of other 
sons, the acquisitions zre his own and 
“he was fully entitled to dispose them 
of as he desired.” He further observed 
that all his sons had unanimously con- 
. sented to such disposal by him and had 
attested the Will in token of their con- 
sent. Then, in para. 4, he says: “All 
my sons have conducted themselves 
with great affection and harmony with 
me, my eldest son Nagappa Setty and 
amongst themselves. It has been my 
extreme desire that even in future, 
they should in the same way continue 
to live harmoniously, united and with- 


out ayy differences. All have agreed 
to do so.” Then follow in paras. 5 to 
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15 several bequests in favour of chari- 
ties and near relations. By para. 16, 
he says that, after payment of the be- 
quests as aforesaid, all the remaining 
properties, movable and immovable, 
shall be disposed of as detailed here- 
under. The family house will go to 
his wife, Rukminiamma, for her life 
and the sons shall pay to her monthly 
allowance of Rs. 50/~. In case there 
was a partition amongst the children, 
his wife would be entitled to a share as 
mentioned later in para. 19. In para. 
17. he directs that a sum of Rs, 1000/- 
should be paid to each one of 
his present and future daughters- 
in-law. Then follow Paragraphs 18, 
19 and 20 which being important 
are reproduced below: 


"18. Even after my demise, my 
sons should remain joint and undivid- 
ed as at present and manage and enjov 
the properties, leading a virtuous and 
pious life. Further, after by demise, 
my eldest son Nagappa Setty should 
remain the manager of the joint fami- 
ly, as at present and should look after 
all the management. And my other 
sons should continue to evince the 
same regard and devotion to him, in 
the same manner as they are showing 
towards me, towards him and towards 
their mother. All my sons should con- 
duct themselves in this manner. It is 
my firm conviction that there will be 
scope for our family to rise into a 
greater status and prosperity, even in 
future, if they remain united and con- 
duct themselves as such. 


But by providence, if by any rea- 
son it becomes unavoidably necessary 
to effect a partition amongst my sons, 
all my movable and immovable pro- 
perties, assets and liabilities should be 
divided as hereunder. 


19. Out of the entire movable and 
immovable properties that I own at 
present and the properties that might 
be acquired by the family in future, 
the liabilities that might exist in res- 
pect of the entire properties at that 
time, should be deducted and the 
remaining properties, movable and im- 
movable should be divided into 16 
parts and out of which four anna share 
should be given to my eldest son Naga- 
ppa Setty or if he is not alive, to his 
sons. Two annas share should be given 
to my second son Subbaraya Setty or 
if he is not alive, to his sons. Two annas 
share should be given te®my Dharma- 
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pathni  Sowbhagyavathi Rukminia- 
mma. The remaining eight annas share 
should be divided equally amongst the 
remaining eight sons. After the death 
of my wife, the share given to her and 
all her jewels, movable and immova- 
‘ble properties, should be divided 
equally amongst all my sons. But the 
house given to my wife for her resi- 
dence for her lifetime, should not -be 
divided. She should be in enjoyment 
of it, during her lifetime and after her 
death. my sons shall be entitled to 


share it, in proportion to their shares- 


as aforesaid. But, the said house of 
our family shall only be enjoyed joint- 
ly by my sons and should not be divi- 
ded. If there were to be a division un- 
avoidably in future, the entire house 
has to be given to my eldest son’s 
share, for lawful consideration. 


20. With aview that on differences 
and ill-feelings of any kind should 
arise as amongst themselves, even in 
future all my children having solicited 
to make suggestions when I am bodily 
fit, in respect of the disposal of my 
vast properties and future conduct, in 
the manner that I consider l 
proper, and having promised to impli- 
citly carry out the same, with the filial 
affection. as hitherto. I have made this 
Will at the inspiration of God for their 
own prosperity.” i 
Paragraph 21 shows that he had decid- 
ed to give up all interest in worldly 
affairs and was devoting himself to 


the worship of God. In para. 22, he ap- 


points his two sons Nagappa Setty and 
Subbaraya Setty as executors of the 
Will. 4 a 
8. On reading the document as 
a whole, there can be hardly any doubt 
that Lachiah was wanting to make a 
will. It was drafted. by his family 
lawyer. The whole form of the docu- 
ment is of a will. It is attested by twa 
witnesses. Executors are appointed 
and a number of bequests have been 
made which were to take effect after 
his death. In the beginning and at the 
end, Lachiah described the document 
as his Will which he was making in 
his old age, while in good mental state. 
The will shows his awareness that, if 
the family properties were regarded as 
joint family properties, he would not 
be in a position to make any disposi- 
tion of the same by a will. So, although 
two of his elder sons had contributed 
largely to the family acquisitions, all 
those acquisifions, he insisted, were his 


just and. 
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self-acquired properties, over which, 
he claimed, he had absolute power of 
disposition. As a matter of fact, if the 
properties as claimed by him had been 
self-acquired, there is no doubt that 
the document would have absolutely 
operated as the last will and testament . 
of Lechiah Setty. But unfortunately, 
Lachiah, though a father, could not, 
under the Hindu Law, dispose of, by 
will, joint family property or any part 
thereof and as a will, it was clearly in~ 
operative on the various dispositions 
made by him. (See Parvatibai_ v. 
Bhagwant : Pandharinath ILR 39 Bom 
593=(AIR 1915 Bom 265 (2)) and Sub- 
barami Reddi v. Ramamma. ILR 43 
Mad 824 = (AIR 1920 Mad 637). This 
latter case has questioned the correct- 
ness of a’ previous decision of that . 
Court in Appan Patra Chariar v. V. S- 
Srinivasa Chariar ILR 40 Mad 1122 = 
(AIR 1918 Mad 531). The decisions 
proceed on the principle which was 
well-settled in Vital Putten v. Yamen- 
amma (1874) 8 Mad HCR 6 and Lak- 
shman Dada Naik v. Ramachandra 
Dada Naik, (1879) ILR 5 Bom 48 (PC) 
that a coparcener cannot devise joint 
family property by will, because, on 
the date of his death when the will 
takes effect, there is nothing for the 
will to operate on, as, at the moment 
of his death, his interest passes by 
survivorship tothe other coparceners. 
9. It is true that, in some cases, 
the Privy Council had given effect to 
a “wil? by a coparcener when the 
dispositions had been made with the 
consent of the other coparceners (See 
Brijraj Singh v. Sheodan Singh (1913) 
40 Ind App 161 and Lakshmi Chand v. 
Anandi 53 Ind App 123 = (AIR 1926 
But, in both these cases, the 
will was given effect -to not as a will 
but as a: family arrangement which 
was acted upon , 


10. The plaintiffs have, there- 
fore, clutched at the above decisions 
and submitted that, since the sons had 
agreed to the dispositions made in the ' 
will, the will should be given effect 
to as a family arrangement. When a 
dccument which is unexceptionable as 
a will—that is to say, a testamentary 
document, revocable by the testator at 
his sweet-will—is supposed to embody 
a family arrangement, we are tran- 
sported into a different realm where 
the intentions and objects of the maker 
or makers of the document aree» quite 
different. As pointed out in Halsbury’s 
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Laws of England, Third Edition, 
17, at p. 215:— 


“A family arrangement is an agree- 

ment between members of the same 
family intended to be generally and 
reasonably for the benef:t of the fami- 
ly either by compromising doubtful or 
disputed rights or by preserving the 
family property or the peace and secu- 
rity of the family by avoiding litiga- 
tion or by saving its honour.” 
This view of a family arzangement has 
been approved by this Court in 
Mathuri Pullaiah v. Mathuri Narasim- 
ham, AIR 1966 SC 1836. where it is 
pointed out that: 

“though conflict of legal claims in 
praesenti or in futuro is generally a 
condition for the validity of a family 
arrangement, it is not necessarily so. 
Even bona fide disputes present or 
possible, which may not involve legal 
claims will suffice. Members of a joint 
Hindu family may, to maintain peace 
or to bring about harmony. in the 
family, enter into suzh a family 
arrangement. If such an arrangement 
is entered into bona fide and the 
terms thereof are fair in the cir- 
cumstances of a particular case, 
Courts will more readily give assent to 
such an arrangement than'to avoid it.” 
It will be, therefore, seen that, in the 
first place, there must be an agreement 
amongst the various members of the 
family intended to be generally and 
reasonably for the benefit of the fami- 
ly. Secondly, the agreement should be 
with the object either of compromis- 
ing doubtful or disputed rights, or for 
preserving the family property, or the 
peace and security of the family by 


Vol. 


avoiding litigation, or fcr saving its. 


honour. Thirdly, being an agreement, 
there is consideration for the same, the 
consideration being th2 expectation 
that such an agreement or > settlement 


will result in establishing or ensuring . 


amity and good-will amongst the rela- 
tions. (See Ram Charan. Dasv. Girja 
Nandini Devi, (1965) 3 SCR 841 = AIR 
1966 SC 323). The question, therefore, 
is whether the father ard sons in this 
case had been really motivated by the 
above objects when the father purport- 
ed to make the “Will” which would 
then be a misnomer for an agreement 
embodying a family arrangement. As 
to this, we are constrained to say there 
is very little either in the Will or the 
pleadings or the evidenca led in the 
case. In construing a document, whe- 


. cise any 
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ther in English or in ‘vernacular, the 
fundamental rule is to ascertain the 
intention from the words used. The 
Surrounding circumstances are to be 
considered. But that is only for the 
purpose of finding out the intended 
meaning of the words which have 
actually been employéd (See Ram 
Gopal v. Nand Lal, 1950: SCR 766 = 
(AIR 1951 SC 139) ). The Will here does 
not show that there was any occasion 
for making a family arrangement. The 
Will itself discloses that all the sons 
were on amicable terms, there were 
no dissensions, no contrary claims and 
no reasorably anticipated disharmony. 
On the other hand, the father exhorts 
the sons to continue to remain joint 
and undivided: for the greater glory of 
the family as one unit. It is true that 
in para. 20 he states that all his chil- 
dren. had solicited him to make sug- 
gestions with a view that no differences 
or ill-feetings should arise amongst 
themselves, But that-is only a manner 
of speaking, because such forebodings 
of differences and ill-feelings are in- 
herent in every joint family. 
absence of any evidence of even a 
whisper of disharmony in the family, 


‘the statement that the children had 


solicited him to make suggestions is, 
to our minds, only a flourish. But what 
is important to note is that the father 
does not propose a partition or a seve- 
rance of status. On the contrary, he 
exhorts the sons to live united as mem- 
bers of a joint family on the same 
cordial terms which prevailed till then. 
A father in a Mitakhshara joint fami- 
ly has the undoubted right to divide 
the family property at any moment 
during his life. whether his sons con- 
sent or do not consent to the division. 
The only limitation on his powers is 
that the division directed by him must 
be a fair one in which he gives his son 
an equal share with himself. The will 
does not’ show that he wanted to exer- 
such power and. since a 
partition was very far from his 
mind, he merely made his own “sug- 
gestions” as to what he would regard 
as proper if, in some remote future, 
the members of the family thought 
about severance of status. These 
suggestions, if acted upon, would have 
given plaintiff Nagappa a 4 anna share 
defendant No. 1 a 2 anna share and his 
wife Rukminiamma a2 anna share, 


while the other eight sons would have © 
got only an anna share®each. This 


In the ` 
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would have been a very unequal parti- 
tion. Two of the sons would have 
got much more than they were entitled 


to on a partition and the mother, who 
was not entitled under the Hindu Law 
as it prevailed in Mysore in 1933 to any 
share on partition in the family, would 
have got 2 anna share. If these sugges- 
tions had been acted upon voluntarily 
by the various parties, perhaps there 
- would have been some point in the con- 
tention raised on behalf of the plain- 
tiff. The father Lachiah died in Janu- 
ary, 1936 and the family continued to 
be joint till a submission was made to 
the Arbitrators in 1940. But as long 
as the suggestions were not acted upon, 
they remained mere suggestions of the 
father, and in our opinion, Paras 18 and 
19 of the will can only be read as em- 
bodving the exhortations and recom- 
mendations of an affectionate father to 
his dutiful sons to act in a particular 
manner in particular circumstances. 
The father, it is obvious, did not con- 
template a severance of the joint 
family status inthe foreseeable future. 
Deaths of sons were not unlikely to 
occur which would have completely 
upset the shares suggested by him in 
Para 19. Secondly, a situation, like 
the one we have in this case where 
only one of the members of the family 
wanted to separate from the others, 
was bound to create a difficult pro- 
blem. A son, in disregard of his 
father’s exhortation to remain joint, 
desires to separate, while the other 
sons, in obedience to the father’s 
wishes, do not desire to separate. In 
such a case, the latter would be able 
to retort to the former. “Since you 
disregard the father’s wishes that we 
should continue to be joint, we are 
discharged from the necessity of obey- 
ing father’s wishes with regard to 
shares in partition”. A problem of 
this kind would inevitably create diffi- 
culties in the matter of sharing the 
family property as suggested by the 
father and, for that reason also, tne 
contents of Para 19 are better constru- 
ed as “suggestions” of the father as 
expressly stated by him in Para 20. 
In short, the contents of Paras 18 and 
19 are merely in the nature of ex- 
hortations or recommendations, not 
binding like a contract for want of 
mutuality or consideration, though the 
sons have endorsed under the Will 


that they had read the will and had 


- of the 
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attested it whole-heartedly agreeing to 
act accordingly. 


11. In the plaint also, Nagappa 
Setty has not stated what was the 
occasion for the father to make a 
family arrangement. In Para 6 of the 
plaint, he stated: 


“The father and the sons alike 
were desirous that the father, during 
the lifetime, should make arrange- 
ments for the division of this pro- 
perties among nis sons so as to avoid 
all squabbles and misunderstandings 
between them after his lifetime.” 
And, then in Para 23, the plaintiff 
says: 

“The plaintiff further submits that 
the “Will” really embodied a family 
arrangement agreed to by all the 
parties after full consideration and 
with full understanding of the terms 
and dispositions as just and proper in 
all the antecedent circumstances referr- 
ed to in the “Will” itself.” 


There are no antecedent circumstances 
referred to in the will, except those to 
which reference has been already made. 
Those circumstances, far from furnish- 
ing an occasion for a family arrange- 
ment, go to show just the contrary. 
Nagappa’s son Arya Murthy, P. W. 12, 
whose was the principal evidence on 
behalf of the plaintiffs, tried to suggest 
that his father Nagappa was thinking 
of separating himself and beginning 
nis trade separately before the will, 
that his brothers were jealous of him as 
Ne was a greater favourite of Lachiah 
Setty than the other sons, and that there 
were misunderstandings in the family © 
because Nagappa’s and defendant 
No. 1’s daughters had been married at 
great expense to the family. It is 
obvious that this evidence is of really 
mo value, not only because nothing 
about it is stated in the plaint. but also 
because it is against the whole tenor 
father’s will. Mr. Vasudeva 
Murthy, who was examined as a wit- 
ness on behalf of the plaintiffs, on the 
other hand, says that, on the eve of 
making the will, Lachiah had told 
him that his son Nagappa wanted to 
take whatever property Lachiah gave 
nim and separate from the family and 
start his own business and, therefore, 
he was intending to make an arrange- 
ment to keep Nagappa in the. family, 
for, otherwise, the family. as a whole 
would suffer if Nagappa had decided 
to sever his connection with dt. This 
evidence also has not been accepted by 
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both the Courts and we think there is 
good reason to think that the story 
now given at the time of the hearing 
is an after-thought. In short, there is 
nothing in the will, the pleadings, or 
the evidence : which goes to show that 
there was any occasion for agreeing to 
a family arrangement, or that the 
motivation, which is necessary for a 
family arrangement, was ever present 
to the minds of Lachiah and his sons 
when the will was executed. 


12. Technical objections were 
also raised to the alleged family 
arrangement embodyinz Ext. AA on 
the ground that one of the sons, M. L. 
Vasudeva Murthy. defendant No. 8, 
had just attained maiority when he 
had signed the acceptance of the will 
and the other son, Dasaratha Setty 
who was then a minor, kad also signed 
the will. There is no evidence to show 
. that Vasudeva Murthy who wasa 
callow lad at the time. had indepen- 
dent advice when he had signed along 
“with his brothers; and. so far as the 
minor Dasaratha Setty is concerned, 
his signature below the will has abso- 
lutely no value. Lachiah was the 
guardian of Dasaratha Setty at the 
time and, as pointed out in Subbarami 
Reddi v. Ramamma (supra), the 
arrangements made in zhe will could 
not have been supported as against 
Dasaratha Setty on the ground that his 
father Lachiah was also a party to it. 
And, when one of the sors of the fami- 
ly is shown to have not accepted or 
participated in the family arrangement, 
the family arrangement as a binding 
agreement between the several copar- 
ceners must fail. (See Mohammed 
Amin v. Vakil Ahmad, 1952 SCR 1133 
= (AIR 1952 SC 358)). 


13. Attempts were, however, 
made to show that Desaratha Setty 
had accepted the arrangement. Reli- 
ance was placed on two documents 
_ Exts. BB and DD.- Exhidit BB is said 
to be an agreement between the ten 
sons and their mother and is dated 
30th March, 1933. The High Court 
suspected the origin of ^is document, 
but we do not think that there is any- 
thing suspicious about it It was not 
seriously contested before us that the 
ten sons and the mother executed this 
document atone time. This agree- 
ment amounts to nothing more than 
a reiteration that they were admitting 
the will of the father and the correct- 


ness of his recitals and embodied an 
undertaking by them to act up to the 
wishes of the father. In this agree- 
ment, the minor Dasaratha Setty is 
represented by his mother as his guar- 
dian. In law, the mother was not 
his guardian at the time and she was 
incompetent also for the reason that 
her interests were in conflict with that 
of the minor. She. who had, under 
the law, no share in the property, was 
to get a 2 anna share in the property 
and Dasaratha Setty, whose share 
was much more than 1 anna, was to 
be content with a very much reduced 
Share. The reduction was partly due 
to a share being given to Rukmini- 
amma. Therefore, this agreement also 
would be of no avail, 


14. Reliance was then placed 
on a photographic copy of a document 
Ext. DDI dated 12th March, 1936. It is 
Stated that the original document was 
signed by Dasaratha Setty and thereby 
he had ratified the agreement referred 
to earlier. The original of this document 
which would normally bein the posses- 
sion of Nagappa Setty, has not been 
produced and both Courts have refused 
to regard the photographic copy Ext. 
DDI as admissible in evidence and, in 
our opinion, rightly. The whole trou- 
ble arose, because Dasaratha Setty 
died afterwards in November 1938 and 
the original document was neither pro- 
duced nor its loss properly accounted 
for. The circumstances, under which 
the original of Ext. DDI was signed, 
are also very suspicious. In short, 
there was no legal acceptance of the 
alleged arrangement by Dasaratha 
Setty and for that reason also the alleg- 
ed family arrangement must fail. But, 
even assuming that all the sons had 
accepted the arrangement, the accept- 
ance means no more than merely 
agreeing to abide by the suggestions 
made by their father in the will and 
Since, as already pointed out. there 
was no consideration for such accept- 
ance, the document must fail as a 


‘family arrangement. It was suggested 


in the course of arguments that the 
will was acted upon and reference was 
made to certain payments alleged to 
have been made in pursuance of the 
father’s directions. Both the Courts 
have found that. the will was not 
acted upon and we see no good reason 
to take a different view. In our opin- 
ion, the High Court was right in hold- 
ing that the document EXt. AA was 


-~ ness. 
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inoperative as a will and ineffective as 
a family arrangement. 

15. The learned trial Judge 
thought that the plaintiffs’ share in the 
family property was 1/9th, but the 
High Court, for reasons which are not 
challenged before us in the arguments 
has come to the conclusion that the 
plaintiffs’ “correct. share would be 
9/19th. We agree with that finding. 


16. One more point was touch- 
ed upon in the course of the argu- 
ments. It will be recalled that father 


Lachiah died in January, 1936, and 
the youngest son Dasaratha’ Setty died 
in November ` 1938. . On 30th March, 
1940, the mother and the remaining 
nine sons including. Nagappa made a 
reference to three Arbitrators for a 
division of the family properties. It is 
commcn ground. that the family no 
longer remained undivided as. from 
that date. The three Arbitrators enter- 
-ed upon their work on st April, 1940; 
but the course of the arbitration pro- 
ceedings was not at all smooth. Diffe- 
rences arose with regard to the manage- 
ment cf the family properties and busi- 
ness and Nagappa was disinclined to 
remain in the same family house along 
with the other brothers. At the ins- 
tance of the Arbitrators, Nagappa was 


provided with a separate house belong- 


ing to the family and it appears that 
Nagappa with the members of his own 
family left the family house on 5th 
April, 1940 to live in the family bunga- 
low named ‘Sundar Vilas’. 
brothers and the mother lived to- 
gether and were in possession. of the 
coffee estates and other immovable 
properties of the joint -family. On 
11th July, 1940, the Arbitrators made 
a- special provision, in agreement with 
the parties, with regard to the busi- 
For that purpose, lists were pre- 
pared with a view to see how much 
stock-n-trade and securities were in 
the custody of the brothers. Securities 
of the value of Rupees 1,49,833/- were 
found in the hands. of: Nagappa Seity 
and securities of the value of Rupees 
‘1,45,616/12/- were found in the hands 
of his other. brothers.’ The stock-in- 
trade was valued at: Rupees 1,32,495/-. 
Since it was impossible for the busi- 
ness being carried on jointly, a clear 
arrangement was made by the Arbitra- 
tors in writing to which the parties 
conserited. There ‘was no partition 
as such of the securities and. stock-in- 
trade referred to above, but, on an’ad 


The other | 


v. M. L. Subbaraya (PalekarJ.} A.I R. 


hoe basis, the Arbitrators directed that 
Nagappa Setty should retain with him 
securities’ of the value of Rupees 
55,337/- and hand over the rest to the 
defendants. The defendants, on the 
other hand, who were in possession of 
the stock-in-trade, were directed to 
make over to Nagappa Setty stock-in- 
trade worth Rupees '24,840/-. The 
parties, however, failed to carry out 
these directions. although, in the first 
instance, they had agreed to the 
arrangement. The course of arbitra- 
tion was bogged down by the quarrels 
between the sons. In the mean time, 
one of the Arbitrators died. The other 
co-Arbitrators were requested to con- 
tinue with the arbitration, but they too 
could not make much progress. There- 
after, allegations . were made. about 
partiality against one or the other of 
the Arbitrators and the matter went | 
to Court and, since the arbitration was 
not completed by a certain date, all 
attempts at arbitration aborted. How- 
ever, after 11th July, 1940, the plain- 
tiff, on the one hand, and the defen- 
dants. on the other, continued to do 
business: and it is the plaintiffs case 
that the defendants had continued the 


- family business with the help of family 


assets and, hence, that business and the 
assets of that business and the pro- 
perties acquired out of the profits of 
the business must be all made available 
for partition. Both the Courts have 
held that the plaintiff was not entitled 
to get any share in the business, or in 
the properties acquired from the pro- 
fits of that business. They have also 
held that on 11th July, 1940, the old 
family business in the name of Lachiah 
Setty and sons and. Giri Coffee 
Works had come to an end and 
that the plaintiff, on the one hand, 
and the defendants, on the other 
had started their own . new busi- 
ness and one -had no concern with the 
other. It is‘true that, although the 
defendants did new business, that new 
business continued to have the old 
names, The books of account were. 
freshly opened for the same and we 
feel no difficulty in agreeing with the 
concurrent findings of both the courts 
that the business carried on by the de- 
fendants from 11-7-1940 in the name 
of Lachiah Setty and Sons and Giri 
Coffee Works ‘was a new business 
having no connection with the old 
family business which had come to an 


end. <The directions given by the 
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Arbitrators on 11-7-1940. to which the 
parties had agreed, were to the effect 
that, from 11-7-1940 onwards, the de- 
fendants shall-be entitled to the profits 
made in the business and will be also 
liable for the losses in that business. In 
other words, the business was defen- 
dants’ own ` after 11-7-1940 and the 
plaintiff would have no concern with 
it. The High Court has held that the 
Arbitrators had intenced to close the 
family business and divide the stock- 
in-trade leaving to the parties to carry 
on business, if they so chose, on their 
Own exclusive responsibility. 


17. That being the position, 
the question arises whether the defen- 
dants would, in law. be liable to 
account to the plaintiff for the profits 
earned by the defendants in their own 
business or for. the acquisitions made 
by them in that business. We agree 
with the High Court that they were 
not so liable. On a parition by .sever- 
ance of the joint status, the members 
of the family become tenants-in- 
common of the family property. If one 
of the members remains in possession 
of the entire properties of the family. 
there is no presumption that the pro- 
perty, which is acquired by him after 
severance of the status, must be re- 
garded as acquired for the family. 
(See Gulabrao Fakirreo v. Baburao 
Fakirrao, AIR 1960 Bom. 159.) Where 
rents and profits are received by the 
member in possession, he would be 
liable to account for the rents and pro- 
fits received by him. But the funds in 
the hands of that memòer do not be- 
come impressed -with any trust in 
favour of the other members. (See 
John Kennedy v. Mary Annette De 
Trafford, 1897 AC 180). Therefore, if 
such a member acquired some pro- 
perty with the funds in his possession, 
the other members cculd_ claim no 
share in that property. Hence we 
apree with the High Court that the 
business carried on by the defendants 
on and after 11-7-1940 should be con- 
sidered as the exclusiv2 business of 
the defendants, and the plaintiffs would 
have no right to claim any share in the 
profits or the acquisitions made out of 
that business. What is true about this 
business carried on by she defendants 


is also true of the busir.ess carried on- 


by the plaintiff. The defendants have 
not claimed and cannot claim any 


share in the business run by the plain-. 


tiff after 11-7-1940 or in the profits 


.perties in their 
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and acquisitions made by him in that 
business. This finding, however, is not 
to be understood to mean that the 
Securities and stock-in-trade already 
referred to are not to be taken into 
account as family assets for the pur- 
pose of partition, nor can the parties 
decline the liability to account to each 
other for the income derived by them 
from the family assets in their posses- 
sion, 

18. We have dealt with all the 
points raised in the course of the argu- 
ments before us and, in our view, the 
findings of the High Court are quite 
unexceptionable. The appeals must, 
therefore, fail. It was, however. brought 
to our notice that the wording of the 
decree as passed by the High Court is 
likely to be mis-interpreted and mis- 
construed at the time of execution. and, 
hence the same should be properly 
clarified. We, therefore, propose to 
substitute a decree, as under, for the 
decree passed by the High Court: 

"(1) It is declared that the origi- 
nal plaintiff Nagappa (now his heirs 
brought on record) was entitled to a 
2/19th share in the joint family pro- 
perties and liable for a similar share 
in the joint family liabilities. 

(2) The joint family properties, as 
mentioned in the suit, shall. comprise 
all the movable and immovable pro- 
perties including stocks, shares and 
valuable securities in the possession 
and control of the plaintiff and defen- 
dants 1 to 9 as on 11th July, 1940. The 
family liabilities as on that date shall 
be ascertained with a view to deter- 
mine the net assets. The plaintiff shall 
have 2/19th share in the same. 

(3) The parties are liable to ac- 
count for the rents, income, profits 
and dividends received by them after 
11-7-1940 till the date of final parti- 
tion in respect of the joint family pro- 
respective possession 
on and after 11-7-1940. If, on taking 
accounts, the: plaintiffs are found to 
have received less for their 2/19th 
share in such rents, income, profits and 
dividends, the deficiency shall be made l 
good by the defendants. 


It is, however, clarified that 
the parties are not accountable for the 
profits or acquisitions made in the 
course of the separate business or busi- 
nesses carried on by the parties after 
11-7-1940. The business carried on by 
the defendants in the name of “Lachiah 
Setty and Sons” and *%Giri Coffee 


1290 S. C. [Prs. 1-3] State of U. P. v. 


Works” is to be regarded, after 11-7- 
1940. as the separate business of the 
defendants. 


(4) The plaintiffs shall be put in 
separate possession of the properties 
coming to their share on partition by 
metes and bounds. The. partition shall 
be effected by a Commissioner ap- 
pointed by the Court in respect of all 
properties not required under the law 
to be partitioned by the Deputy Com- 
missioner. In respect of properties, par- 
tition of which is required under the 
law to be effected by the Deputy Com- 
missioner, the partition shall be effect- 
ed by the Deputy Commissioner or his 
Subordinate Gazetted Officer. 
present possession of the parties shall 
be respected as far as possible. 


(5) The order of costs made by the 
High Court is confirmed and the ap- 
pellants shall pay the costs of the res- 


pondents in these appeals.” — 
Appeals dismissed. 


Decree clarified. 





AIR 1972 SUPREME COURT 129 
(V 59 C 230) 7 
(From: Allahabad)* 
S. M. SIKRI,.C. J., A. N. RAY AND 
M. H. BEG, JJ 

The State of U. P. and another, 
Appellants v. Sayed Abdul Jalil (dead) 
by his legal representatives, Respon- 
dents. 

Civil Appeal No. 279 of 1967, D/- 
1-2-1972. 

Transfer of Property Act (1882), 
Ss. 8, 122—“Unless a different intention 
is expressed or necessarily implied”— 
Gift or license — (X-Ref. :— Easements 
Act (1882), S. 52). 

A document must be read asa 
whole. In a document meant for a 
transfer of ownership, the purpose 1s 
generally stated clearly to be that the 
property given will be owned and 
possessed henceforth by the donee in 
such a way that he could use it or deal 
with it as he liked. A mere allotment 
of accommodation in the order of a 
former Nawab or transfer of ones 
residence into another house owned 
by a former State will not constitute 
N A E a 


*(S. A. No. 222 of 1960, D/- 15-9-1966 
1.) 
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transfer of ownership. A transfer of 
ownership in the ordinary course is 
expected to be evidenced by much more 
clear and unequivocal language. The 
transaction will amount to nothing 
more than the grant of a license, re- 
vocable at the Grantor’s option, to re- 
side in the house so long as the grantor 
allowed the licensee to do so. In 
absence of any declaration of gift by 
the donor it cannot amount to gift of 
the property. S. A. No. 222 of 1960, 
D/- 15-9-1966 (All), Reversed. . 
(Paras 8, 10) 

Cases Referred: Chronological Paras 
(1948) AIR 1948 PC 134 (V 35) = 

T9 Ind App 62, Nawazish Ali 

Khan v. Ali Raza Khan 10 
(1929) AIR 1929 PC 149 (V 16) = 

06 Ind App 213, Amjad Khan v. 

Ashraf Khan 10 


Mr. G. N. Dikshit, Sr. Advocate, 
(Mr. O. P. Rana, Advocate, with him), 
for Appellants; Mr. E. C. Agrawala, 
Advocate, for Respondents Nos. 1, 2, 4 
and 5. 


The following Judgment of the 
Court was delivered by 


BEG, J.:— This is a Defendant’s 
Appeal, by grant of Special Leave, 
against the judgment and decree of 
a learned Judge of the Allahabad High 
Court allowing a plaintiff’s second ap- . 
peal. 


2. The plaintiffs case was that 
the Government of Rampur had given 
him a house “under the orders of His 
Highness the Nawab of Rampur, pass- 
ed on 23rd June, 1945. It appears that, 
after the merger of Rampur State in 
Uttar Pradesh in 1949, when Rampur 
became a District of Uttar Pradesh, 
this house was given by the Govern- 
ment of Uttar Pradesh to the Municipal 
Board of Rampur. Defendant-Appel- 
lant, which demanded rent from the 
plaintiff by notice. On the plaintiff’s 
refusal to pay, the house was attached 
on 23rd February, 1955. The plaintiff 
deposited a sum of Rupees 100/- under 
protest. He then filed his suit, on 
26-10-56, for a declaration that he is 
the owner in possession of the house, 
and, in the alternative, that he is a 
“licensee” entitled to remain in posses- 
sion of the house for life without pay- 
ment of any rent. 

3. The defendants, the State of 
Uttar Pradesh, the Municipal Board of 
Rampur, and the Public Works Depart- 
ment at Rampur, denied the alleged gift 
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of either the ownership or of a life-in- 
terest in the house to the plaintiff. 
They also pleaded tha> there was no 
relationship of landlord and tenant 
between the plaintiff and the defen- 
dants. Their case was that, if any 
permission to reside in the house wes 
given to the plaintiff by the ruler of 
the State of Rampur before the merger 
‘of Rampur with Uttar Pradesh, it was 
valid and effective only so long as the 
plaintiff was in the service of the for- 
mer ruler of Rampur. They set up a 
claim to “damages for use and occupa- 
tion in the form of rent from the plain- 
tiff at Rupees 10/- per month from 
1-4-1953 to 30-1-1954”. According to 
them, the plaintiff’s license, if any, 
automatically terminated when the 
State of Rampur merged with the 
State of Uttar Pradesh. The defen- 
dants had also pleaded that the alleg- 
ed gift, which was not governed by 
Mahomedan law, could not be upheld 
because no registered d2ed of gift was 
executed to transfer a house the valus 
Y en was far in excess of Rupees 
00/-. 


A, The Trial Court as well as 
the first Appellate Court has found, 
after an examination of all the evidence 
including the alleged order dated 23rd 
June 1945, of His Highness the Nawab 
of Rampur (Exhibit 1), a letter dated 
30th June 1949 (Exhibi> A-10) from a 
Minister of Rampur State to “the 
Secretary (Buildings)”. fixing rent for 
the house and the oral evidence that 
the plaintiff had proved either of the 
two alternative claims set up by him. 
A learned Judge of the Allahabad High 
Court had, upon the plaintiff's second 
appeal, reversed the concurrent findings 
of fact recorded by the Courts below 
because the learned Judge thought that 
“the order of the Nawab of Rampur 
dated 23rd June 1945”. constituting a 
valid declaration of a gift, by the owner 
of the house, followed by the plain- 
tiffs admitted actual possession of 
the house, conferred ownership of the 
house upon the  plaintifi-respondent 
according to Mahomedan law. The 
learned Judge also held that nothing 
beyond this order of the Nawab could 
be looked into for deciding what was 
intended by the Nawak and that the 
use ofthe words “inteqal’’ and “atta” 
in the following extract from the order 
in Urdu determined th= intent of the 
Nawab*conclusively. “Ap ki sakunat 
ke waste Abdul Karim Sahib wala 
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makan atta farmaya gaya hai. Ap aj 
hi us me muntaquil ho jayen............... 
Ap un se mil kar inteqal makan ki 
karrawai kariye”. 


“5. The questions arising before 
us for decision are: firstly, whether 
the alleged gift is governed by Maho- 
medan Law, secondly, whether the 
requirements of Mahomedan law for 
establishing a gift of the house or of 
its usufruct for life to the plaintiff 
could be held to have been satisfied in 
this case; and, thirdly, whether nothing 
beyond the order of 23-6-1945 could 
be looked into to determine the 
Nawab’s intention. 


6. One could legitimately pre- 
sume that a gift by the Nawab of Ram- 
pur, a Muslim, would be governed by 
the rules of Mahomedan law if the 
Nawab was dealing with his own 
private property. In. the case before 
us, we fnd that the plaintiff himself 
has pleaded that he acquired his right 
and title to the house in dispute from 
the Government of Rampur State, 
although the action of the Govern- 
ment was said to be “under the orders 
dated June.23, 1945, of the His Highness 
the Nawab of Rampur.” Upon an ex- 
amination of the alleged order, which 
has been treated by the learned Judge 
of the Allahabad High Court as a valid 
declaration of a gift of the house by 
its owner, governed by Mahomedan 
law, we find that it is only a piece of 
information sent to the plaintiff who 
is described as “Nigran Shikar Mahi” 
or “supervisor of Fishing’. The com- 
munication, translated in English in the 
paver book of this Court. reads as’ fol- 
OWS: 


“His Highness has passed orders 
that you should immediately vacate 
the house in which you reside and pay 
up to the landlord all his dues. Abdul 
Karim wala house has been given to 
you for your residential purpose. You 
should shift to that house this very 
day. The Executive Engineer (Build- 
ings) has been intimated to allot the 
said house to you immediately. Please 
contact him and take RIED to vacate 
the house.” 


T. The plaintiff himself had 
produced Agha Khan, the Assistant 
Military Secretary of the Nawab of 
Rampur, who had signed and sent 
the communication, set out above, to 
the plaintiff. His evidence shows that 
the Nawab of Rampur fad probably _ 
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given same oral order to get the private 
house in which the plaintiff was living 
vacated, and “to give” another house 
to him for residence. Under cross-ex- 
amination, the witness stated that, by 
using the word “inteqal”’ in the writ- 
ing, he meant to convey that “the 
plaintiff should leave that house and 
live in the house in dispute”. This wit- 
ness, who was not the owner of the 
house, could not gift the house in dis- 
pute to the plaintiff. He could only 
“sive” the house to the plaintiff in the 
sense that he could, under the Nawab’s 
orders, obtain its allotment for the 
plaintiff. He said that its previous oc- 
cupant, a mechanic was also occupying 
it. without payment of any rent, with 
the Navvab’s permission. The implica- 
tion of such a statement could only be 
that the plaintiff had a similar permis- 
sion. He did not depose that the Nawab 
had asked him to inform the plaintiff 
that the Nawab was making a gift of 


the house to the plaintiff. The witness. 


stated that the house belonged to the 
Government of Rampur. Al this evi- 
dence is consistent with the view that 
the Nawab meant to do nothing more 
than to . resolve the immediate diffi- 
culty of the plaintiff. by giving him 
some free residential accommodation 
in a house owned by the Government 
so that the plaintiff could clear up his 
dues to his landlord, rather than with 
the conclusion that the Nawab intend- 
ed to confer the ownership of the 
house on the plaintiff. 


8. It is well established that 


a document must be read as a whole. . 


In a document meant for a transfer of 
ownership, the purpose is generally 
stated clearly to be that the property 
given will be owned and possessed 
henceforth by the .donee in sucha 
way that he could use it or deal with 
it as he liked. The only ‘karwa? or 
proceeding, to which a reference is 
made in the document, seemed to be 
“allotment” of accommodation of 
transfer of plaintiff’s residence into 
another house, owned by the State, for 
which . appropriate steps were to be 
taken by a Government official. The 


communication says, as translated, that. 


the xecutive Engineer (Buildings) 
had been informed that the house in 
question was to be “allotted” to the 
plaintiff. If the plaintiff was to become 
its owner, that would have been com- 
municated to the executive Engineer. 
A transfer of ownership would, in the 


A.I. R. 


ordinary course, be expected to be 
evidence by much more clear and un- 
equivocal language. The appropriate 
proceeding after a giftis that of muta- 
tion in Municipal records. No evidence 
was given of any mutation in a Muni- 
cipal record showing transfer of owner- 
ship of the ‘corpus’ for which the 
term ‘milkiyat’ is used. 

8-A. It is true that, as the learn- 
ed Judge observed, the word ‘inteqal’ 
is used in connection with a transfer 
of property . This is so when it occurs 


in juxtaposition with ‘jaidad’. In the 
document before us. the follow- 
Ing . words indicate that transfer 


which the Nawab had in mind was that 
of the plaintiff himself to another 
residence in the physical sense: “Ap aj: 
hi us me muntegil ho jayan.” This 
meaning is further exphasized by the 
use of the words “sakunat ke waste” 
(for residential purpose) which was 
the only stated ‘object of the “inteqal’”’. 
Again, the werd “atta” is used to de- 
note all kinds of grants. The grant 
may be of a license or of ownership of 
property. The word “atta” could be 
used by a courtier, as a matter of 
form, to indicate anything granted by 
the Nawab whether it be mere permis- 
sion to live in a house or something 
more, 


9. If the intention of the 
Nawab was to grant ownership, the 
language used to communicate it would 
not have left it in doubt. It is signi- 
ficant that the plaintiff, who stated in 
his evidence that the gift was meant to 
have been made “in lieu of old ser- 
vices”, had not mentioned this object ` 
of the alleged donation in his plaint. 
It is also evident that he was not sure 
of his own rights or position because 
he took up an alternative case of a 
pift of the right to live in the house for 
life. We do not find the word 
‘hibba’ or gift used at all in this docu- 
ment. Nor is the word “amree” or any 
other similar word, which could con- 
note a life-estate, used .in the docu- 
ment. There being no mention either 
of rights of ownership or those of life- 
estate holder, the mere use of the 
words “inteqal”’ and “atta”? does not 
determine, as the learned Judge as- 
sumed, what was really meant to be 
granted or transferred. We think 
that oral and other evidence, besides 
the document under consideration, was 
both necessary and admissiblé under 
Proviso (6) ta Section 92 of the Indian 
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Evidence Act to resolve a latent ambi- 
guity caused by the two vague words 
used in it and to show hcw its languege 
was related to the existing facts even 
if one were to assume that the informa- 
tion contained in it was meant to 
reduce the terms of a grant to the form 
of writing. 

10. Upon the view we are 
taking of the facts of this case, it is 
not necessary for us to embark on my 
detailed discussion of essentials o= a 
gift under the Mahomecan law. It is 
enough to point out that even if the 
rules of Mahomedan law were to be 
applied to the. transact-on before us 
the very first of the thre2 conditions of 
a valid gift, given in Mulls Primi- 
ples of Mahomedan Law” (16th Edn. 
p. 141) — that of "a dec_aration of sift 
by the donor” — is lack-ng here. Such 
a declaration must indicate, with rea- 
sonable clarity, what is really gifted. 
It is also not necessary for us to deal 
with the distinction between separable 
gifts of the ‘corpus’ and the ‘usufruct’, 
recognised by Mahomedéen Law, which 
references to Amjad Khan v. Ashraf 
Khan, AIR 1929 PC 149 and Nawaz:sh 
Ali Khan v. Ali Raza Khan, AIR 148 
PC 134 would disclose. After an Ex- 
amination of all the admissible evi- 
dence, relating to the nature of the 
transaction set up by the plaintz-ff, 
which should have been considered, ve 
‘are satisfied that the plaintiff failed to 
prove either a grant of the ‘corpus’ or 
of the ‘usufruct’ of the house to hm 
for his life by its owner. The transéc- 
tion before us would amount to noth- 
ing more than the grant of a license, 
revocabie at the Granzor’s option to 
reside in the house so long as the 
grantor allowed the licensee to do z0, 
Such a grant is known zs “areeat’ in 
Mahomedan law.(See: Mulla’s Prinei- 
ples of Mahomedan Law, Sixteenth 
Edition, page 166). The terms of tre 
alleged: grant, even if they are to e 
found only in the communication sent 
to the plaintiff, are not, read in the con- 
text in which they occur, capable of 
raising an inference of a larger gramt. 
The mere expenditure of small sums pf 
money over necessary repairs, alleged 
by the plaintiff, could not convert it 
into an irrevocable license. 


11. Consequently, we  allcw 
this appeal and set aside the judgment 
and decree of the High Court. We do 
not think that this is a fit case in which 
the appellant should get the costs df 


Haru Das v. 


Etate of W. B. 


. (1892) 1 QB 161, Radcliffe v. 


S. C. 1293 


this litigation as the plaintiff had some 
grounds to be misled by the communi- 
cation received by him. The parties 
will, therefore, bear their own costs 
throughout. 

: Appeal allowed. 


H 


AIR 1972 SUPREME COURT 1293 
(V 59 C 231) 


J. M. SHELAT AND 
EL R. KHANNA, JJ. 


Haru Das Gupta, Petitioner v. 
a State of West Bengal, Respon- 
ent. 


Writ Petition No. 287 of 1971, D/- 
1-2-1972. 


West Bengal (Prevention of Vio- 
lent Activities) Act (President’s Act 19 
of 1970), S. 12 — Order confirming de- 
tention — Limitation—Computation of 
period of three months — Day of 
commencement of detention must be 
excluded. 


Where a particular time is given 
from a certain date within which an 
act is to be done, the dav on that date 
is to be excluded. Case law discussed. 

(Para 5) 


Thus in computing the period of 
three months from the date of deten- 
tion, before the expiration of which 
the order or decision for confirming 
the detention order and continuation 
of the detention had to be made the 
date of commencement of detention 
must be excluded. (Para 6) 
Cases Referred: Chronological Paras 


Cs All ER 11 = (1963) 1 


18, Cartwright v. 
Mac Cormack 5 
(1961) 2 QB 135 = (1961) 2 All ER 
270, Marren v. Dawson Bentley 
and Co. Ltd. 
(1951) 2 KB 792 = (1951) 2 All ER 
613, Stewart v. Chapman 


(1914) 2 Ch 376 = 30 TLR 599. 
English v. Cliff 4 

(1904) 1 KB 1 = 72 LJKB 931, 
Goldsmith’s Company v. West 
Metropolitan Rail Company 

(1895) 2 QB 264 = 64 LJQB 694, 
North Re, Ex parte Hasluck 


Bartholomew l 
(1840) 10 LJ QB 10 = 12 Ad & El 
635, Williams v. Burgess 
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(1840) 6 M & W 50 = 161 ER 
(Ex) 317, Young v. Higgon 
(1829} 9 B and C 603 = 4 Man 
& Ry KB 295, Hardy v. Ryle 4 


Mr, N. N. Goswami, Advocate, ami- 


cus curiae, for Petitioner; Mr. D. N. 
Mukherjee, Advocate, Mr. Sukumar 
Basu, Advocate of M/s. Sukumar 


Basu and Co. and Mr. G. S. Chatterjee, 
Advocate, for Respondent. 


The Judgment of the Court was 
delivered by 


SHELAT, J.:— The petitioner was 
arrested and detained on February 5, 
1971 in pursuance of an order of de- 
tention passed on that very day by the 
District Magistrate, 24 Parganas under 
Sec. 3 (1) of the West Bengal (Preven- 
tion of Violent Activities) Act, Presi- 
dent’s Act 19 of 1970. 


2. There is no dispute that, as 
required by the Act, his case was 
referred to the Advisory Board and on 
receipt of its report that there was 
sufficient cause for his detention, the 
State Government under Sec. 12 of 
the Act made an order or decision con- 
fining the said detention order and 
continuing his detention thereunder. 
The order of confirmation and continu- 
ation was made on May 5, 1971. 


3. The only contention raised 
in this petition was that the order or 
decision of confirmation of the said de- 
tention order was made one day after 


the expiration of the period of three — 


months from the: date of detention, 
that the said period of three months 
would end on the midnight of May 4, 
1971, and that any confirmation and 
continuation of detention made there- 
after would not be valid. 


4, The question is when can 
the period of three months from the 
date of detention be said to have ex- 
pired. When a period of time running 
from a given day or event to another 
day or event is prescribed by law or 
fixed by contract and the question ari- 
ses whether the computation is to be 
made inclusively or exclusively of the 
first-mentioned or of the last-men- 
tioned day, regard must be had to the 
context and to the purpose for which 
the computation has to be made. (Hals- 
bury’s Laws of England, (3rd Ed.) 
Vol. 37, p. 92) There is, however, a 
volume of: authority in England show- 
ing that where a certain thing has to 
be done within a specified period, the 
day on which the cause of action arose 


A.I. R. 


is to be excluded from computation and 
the day on which such action is taken. 
is to be included. As early as 1840, 
Parke, B. laid down this rule in Young . 
v. Higgon (1840) 6 M & W 50 = 
161 ER (Ex.) 317. In Radcliffe v. Bar- 
tholomew, (1892) 1 QB 161, Wills, J., 
reiying on Williams v. Burgess. (1840): 
10 LJ QB 10 and Hardv v. Ryle (1829) 
9 B & C 603, held that a complaint 
under the Prevention of Cruelty to Ani- 
mals Act, filed on June 30, in respect 
of an act alleged to have been com- 
mitted on May 30, was 
calendar month after the cause of such 
complaint shall arise”. He held so on 
the principle that the day on which 
the cause for the complaint arose had 
to be excluded while computing the 
period within which under the Act the 
complaint had to be filed. In (1840) 10 
LJ QB 10, the statute directed warrants 
of attorney to befiled “within twenty 
one days after their execution”. and it 
was held that a warrant executed on 
the 9th day of the month would be 
regarded as having been filed in pro- 
per time if filed on the 30th, the day 
of execution being one which had to 
be excluded. On the other hand, in a 
case where a settlor by a settlement, 
dated May 13, 1892, conveyed real es- 
tate unto and to the use of the trustees 
upon trust thereinafter declared and it 
was thereby declared that they should 
stand possessed of the said premises 
during the term of twenty one years 
from the date thereof upon trust to 
apply the rents and profits as therein 
mentioned and it was further declared 
that the trustees should at the expira-. 
tion of the said term of twenty . one 
years sell said premises and pursuant 
to the said trust for sale the trustees 
contracted to sell the ‘real estate 
on June 20, 1913, it was held that the 
term of twenty one years commenced 
from the midnight of May 12, 1892, 
and therefore, the trust was not void 
for remoteness on the ground of ex- 
ceeding aterm of twenty one years 
from its creation. (see English v. Cliff. 
(1914) 2 Ch 376.1 


5. These decisions show that 
courts have drawn a distinction be- 
tween a term created within which an 
act may be done and a time limited for 
the doing of an act. The rule is well 
established that where a particular 
time is given from a certain date 
within which an act is to be done, the 
day on that date is to be excluded. (see 


“within one .- 
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Goldsmiths’ Company v. West Met-o- 
politan Railway Company, (1904) 1 BB 
1). This rule was followed in Cartwright 
v. Mac Cormack, (1963) 1 All ER 11 
at p. 13, where the expression “fifteen 
days from the date of commencement 
of the policy” in a cover note issued by 
an insurance company was constrted 
as excluding the first date and the 
cover note to commence at midnight of 


that day, and also in Marren v. 
Dawson Bentley & Co. Ltd. (191) 
2 QB 135, a case for compensa- 
tion for injuries received in the 


course of employment, where ‘or 
purposes of computing the period of 
limitation the date of the accident, te- 
ing the date of the cause of action, was 
excluded. (See also Stewart v. Chep- 
man, (1951) 2 KB 792 and In re Norzh. 
Ex parte Lasluck, (189%) 2 QB 264). 
Thus. as a general rule the effect of 
defining a period from sich a day un- 
til such a day within which an act is 
to be done is:to exclude the first day 
and to include the last day. (see Ha s- 
bury’s Laws of England. (3rd E41.) 
Vol. 37, pp. 92 and 95) There is 10 
reason why the aforesaid rule of can- 
struction followed consiszently and for 
so long should not also b2 applied here. 

6. In computing the period of 
three months from the date of deten- 
tion, which was February 5, 1971, k=- 
fore the expiration of which the ord=r 
or decision for confirming the dete- 
tion order and continuation of the d2- 
tention thereunder had to be mace, 
the date of the commencement of d2- 
tention, namely. February 5, 1971 has 
to be excluded. So done, the order bf 
confirmation was made kefore the ez- 
piration of the period of three montas 
from the date of detenticn. 


as The contention raised on b2- 
half of the petitioner, thus, cannot be 
sustained. Accordingly the writ peu- 
tion is dismissed. 


Petit.on dismissed. 


Isher Das v. Stete of Punjab 
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AIR 1972 SUPREME COURT 1295 
(V 59 C 232) 
(From: Punjab and Haryana)* 
J. M. SHELAT AND H. R. 
KHANNA, JJ. 
Isher Das, Appellant v. The State 
of Punjab, Respondent. 
Criminal Appeal No. 64 of 1969, 
D/- 31-1-1972. 
(A) Probation of Offenders Acf 


(1958), S. 1 — Prevention of Food 
Adulteration Act (1954). Ss. 7, 16 — 
Provisions apply to offences under 


Ss. 7 and 16 of the Prevention of Food 
Adulteration Act. Cr. Revn. No. 1200 
of 1967, D/- 10-12-1968 (Punj & Har.) 
Reversed. (Paras 4, 9) 
The Probation of Offenders Act. 
was enacted in 1958 subsequent to the 
enactment in 1954 of the Prevention of 
Food Adulteration Act. As the legisla- 
ture enacted the Probation of Offen- 
ders Act despite the existence on the 
statute bcok of the Prevention of Food 
Adulteration Act, the operation of the 
provisions of Probation of Offenders 
Act cannot be whittled down or cir- 
cumscribed because of the provisions 
of the earlier enactment, viz., Preven- 
tion of Food Adulteration Act. 
(Para 9) 
Section 18 of the Probation of 
Offenders Act expressly excludes the 
operation of its provisions in respect of 
offences under Prevention of Corrup- 
tion Act and there is no such exclusion 
of the provisions of Prevention of Food 
Adulteration Act. (Para 8) 


(B) Probation of Offenders Act 
(1958), Ss. 6 and 4 — Conviction of ac- 
cused under S. 7 (1) read with S. 16 
(1) (a) (i) of Prevention of Food Adul- 
teration Act—Accused below 21 years 
of age and in repentant mood — Court 
releasing accused on furnishing bond 
under S. 4 held proper. Cr. Revn. 
No. 1200 of 1967, D/- 10-12-1968 (Punj 
& Har), Reversed. (Para 10) 


Adulteration of food is a menace 
to public health. The Prevention of 
Food Adulteration Act has been enact- 
ed with the aim of eradicating that 
anti-social evil and for ensuring purity 
in the articles of food. In view of the 
above object of the Act and the inten- 
tion of the legislature as revealed ' 
the fact that a minimum sentencr 


*(Cri, Revn. No. 1200 of 1967, 7 
12-1968 — Punj & Har.) 
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imprisonment for a period of six 
months anda fine of rupees one 
thousand has been prescribed, the 
courts should not lightly resort to the 
provisions of the Probation of Offen- 
ders Act in the case of persons above 
21 years of age found guilty of offences 
under the Prevention of Food Adul- 
teration Act. As regards persons under 
21 years of age, however. the policy of 
the law appears to be that such a per- 
son in spite of his conviction under the 
Prevention of Food Adulteration Act, 
should not be deprived of the advant- 
age of Probation of Offenders Act 
which is a beneficent measure and re- 
flects and incorporates the modern ap- 
proach and latest trend in penology. 

~ (Para 10) 


The sentence of fine cannot also 
be imposed in such a case as it carries 
with it the consequence of imprison- 
ment in case the accused fails to pay 
the fine. As the object of Probation 
of Offenders Act is to avoid imprison- 
ment of the person covered by the pro- 
visions of that Act, the said object can- 
not be set at naught by imposing a sen- 
tence of fine which would necessarily 
entail imprisonment in case there is a 
default in payment of fine. (Para 11) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 444 (V 52)= 

(1964) 7 SCR 676=(1965) 1 Cri 

LJ 360, Rattan Lal v. State of 

Punjab 4 
(1963) AIR 1963 SC 1088 (V 50)= 

(1962) Supp 2 SCR 745 = 

(1963) 2 Cri LJ 173, Ramji 

Missir v. State of Bihar 


Mr. R. L. Kohli, Advocate, for Ap- 
pellant; M/s. V. C. Mahajan and R. N. 
Sachthey, Advocate, for Respondent. 


The Judgment of the Court was 
delivered by Me 


KHANNA, J.: Isher Das appellant 
was convicted by the judicial magis- 
trate 1st class Patiala. for an offence 
under section 7 (1) of the Prevention 
of Food Adulteration Act, 1954 (Act 
No. 37 of 1954) read with section 16 (1) 

) (i) of that Act and was ordered to 
nish bond under section 4 of the 

vation of Offenders Act. Bedi, J. 

unjab and Haryana High Court 
‘he course of the inspection of 
ra t of trial magistrate, took the 
rat€.\4 improper order had been 


own RE case by the magis- 


: Court thereupon of its 
cted that a notice be 


A.I. R. 


issued to the appellant. The case was 
thereafter posted before Bedi, J. The 
learned judge referred to the fact that 
a minimum sentence of imprisonment 
for a period of six months and a fine 
of Rs. 1,000 had been prescribed by 
section 16 of the Prevention of Food 
Adulteration Act. It was also observ- 
ed that offences under the Prevention 
of Food Adulteration Act were against 
the public and called for deterrent 
punishment. Order was consequently 
made that the appellant instead of be- 
ing released on his furnishing a bond, 
should be sentenced to undergo simple 
imprisonment for a period of six 
months and to pay a fine of Rs. 1.000. 
In default of payment of fine, the ap- 
pellant was ordered to undergo simple 
imprisonment for a further period of 
one and a half month. The appellant 
thereafter filed this appeal by special 
leave to this Court. At the time the 
leave was granted, it was ordered that 
the appeal would be limited to the 
question of sentence only. 


Qe The prosecution case is that 
on August 1, 1966 the Food Inspector 
Patiala took a sample of two cups of 
ice cream from the appellant from 
Phu cinema canteen on payment of 
three rupees. Part of the ice cream 
was sent for analysis to Public Analyst 
Chandigarh. The analyst reported that 
the ice cream was adulterated, being 
deficient in milk fat contents to the 
extent of 77 per cent and total solid 
contents to the extent of 7 per cent. 
The appellant was thereafter prosecut- 
ed cn the allegation that he had com- 
mitted an offence under section 7 (1) 
of the Prevention of Food Adultera- 
tion Act read with section 16 (1) (a) (i) 
of that Act. Charge was framed on 
that count against the appellant and 
he pleaded guilty to the same. The 
trial magistrate took the view that the 
appellant, who was ` aged about 20 
years, was in a repentant mood. The 
appellant was, in the circumstances, 
directed to furnish bond under S. 4 of 
the Probation of Offenders Act. The 
bond was thereafter furnished by the 
appellant. On revision, the sentence 
was altered by the High Court as men- 
tioned above. 


3. In appeal Mr. Kohli on be- 
half of the appellant has referred to the 
matriculation certificate which was 
produced on behalf of the appellant 
and according to which the Hate of 
birth of the appellant was May 8. 1947. 
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It is argued that as the zge of the av- 
. pellant on the date of his conviction by 
the trial magistrate was less than 20 
years, the appellant was rightly given 
the benefit of the provisions of tke 
Probation of Offenders Act. The High 
Court, according to the -earned coum- 
sel, was in error in awarding the sem- 
tence of imprisonment and fine to the 
' appellant. As against that Mr.. Maha- 
ian on behalf of the respondent has 
contended that the provisions of the 
Probation of Offenders Act cannot be 
Invoked by an accused ccnvicted of =n 
offence under section 7 r2ad with see- 
tion 16 of the Prevention of Focd 
Adulteration Act. Mr. Mahajan has net 
disputed that the age o? the accused 
was less than 20 years on the date ef 
his conviction by the trial magistrata, 
but, according to the learned counsa, 
. that fact could make no difference. 


4, There is, in our opinion, 
considerable force in the stand taken 
on behalf of the appellant by his learr- 
ed counsel and we find ourselves ur- 
able to accede to the submission mace 
on behalf of the respondent State. The 
Probation of Offenders Act received 
the assent of the President on May 15, 
1958 and was published in the Gazette 
of India dated May 19. 1958. According 
to sub-section (3) of section 1 of thet 
Act, it shall come into force in a Stafe 
on such date as the State Governmert 
may, by notification in the Officiel 
Gazette, appoint, and different dates 
may be appointed for different parts 
of the State. The fact that the Act 
was in force in the State cf Punjab be- 
fore the sample of ice crezm was taken 
from the appellant has rot been dis- 
puted before us. Section $ of the Act 
fives power to the court to release cer- 
tain offenders after admonition. Ac 
cording to that section, where any per- 
son is found. guilty of having com 
mitted an offence punishable under 
section 379 or section 380 cr section 381 
or section 404 or section 420 of tha 
Indian Penal Code or any offenca 
punishable with imprisonment for nog 
more than two years, or ‘with fine, o2 
with both under the Indian Penal Code 
or any other law, and no previous con- 
viction is proved against him and the 
Court by which the person is found 
guilty is of opinion that, having regard 
to the circumstances of she case in- 
cluding the nature of the offence anc. 
the character of the offender, it is ex- 
pedient so to do, then notwithstand- 
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ing anything contained in any other 
law for the time being in force, the 
Court may, instead of sentencing him 
to any punishment or releasing him 
on probation of good conduct under 
section 4, release him after due admo- 
nition. The relevant part of sub-sec- 
tion (1) of S. 4 and sub-sec. (1) of S. 6 
of the Act read as under: 


“4 (1) When any person is found 
guilty of having committed an offence 
not punishable with death or imprison- 
ment for life and the Court by which 
the person is found guilty is of opinion 
that, having regard to the circumst- 
ances of the case including the nature 
of the offence and the character of the 
offender, it is expedient to release him 
on probation of good conduct, then, 
notwithstanding anything contained in 
any other law for the time being in 
force, the Court may, instead of sen- 
tencing him at once to any punish- 
ment, direct that he be released on his 
entering into a bond, with or without 
sureties, to appear and receive sen- 
tence when called upon during such 
period, not exceeding three years, as 
the Court may direct, and in the mean- 
time to keep the peace and be of good 
behaviour.” 


"6 (1) When any person under 
twenty-one years of age is found guil- 
ty of having committed an offence 
punishable with imprisonment (but not 
with imprisonment for life), the Court 
by which the person is found guilty 
shall not sentence him to imprisonment 
unless it is satisfied that, having regard 
to the circumstances of the case in- 
cluding the nature of the offence and 
the character of the offender, it would 
not be- desirable to deal with him 
under section 3 or section 4, and if the 
Court passes any sentence of imprison- 
ment on the offender, it shall record 
its reasons for doing 50." 


The Probation of Offenders Acf, as 
observed by Subba Rao, J. (as he then 
was) speaking for the majority in the 
case of Rattan Lal v. State of Punjab, 
(1964) 7 SCR 676 = (AIR 1965 SC 444), 
is a milestone in the progress of the 
modern liberal trend of reform in the 
field of penology. It is the result of 
the recognition of the doctrine that 
the object of criminal law is more to 
reform the individual offender than to 
punish him. Broadly ` stated, the Act 
distinguishes offenders below 21 years 
of age and those above that age, and 
oifenders who are guilty of having 
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committed an offence punishable with 
death or imprisonment for life and 
those who are guilty of a lesser offence. 
While in the case of offenders who are 
above the age of 21 years absolute dis- 
cretion is given to the court to release 
them after admonition or on probation 
“ of good conduct, subject to the condi- 
tions Jaid down in the appropriate pro- 
visions of the Act, in the case ‘of 
offenders below the age of 21 years, 
an injunction is issued to the court not 
to sentence them to imprisonment un- 
less it is satisfied that, having regard 
` to the circumstances of the case, in- 
cluding the nature of the offence and 
the character of the offenders, it is not 
desirable to deal with them under sec- 
tions 3 and 4 of the Act. 


5. It is manifest from -plain 
reading of sub-section (1) -of section 4 
of the Act that it makes no distinction 
between persons of the age of more 
than 21 years and those of the age of 
less than 21 years: On the contrary, 
the said sub-section is applicable to 
persons of all ages subject to certain 
conditions which have been specified 
therein. Once those conditions are ful- 
filled and the other formalities which 
are mentioned in section 4 are compli- 
ed with, power is given to the Court 
to release the accused on probation of 
good conduct. Section 6 of. the Act 
deals specifically with persons under 
twenty-one years of age convicted by.a 
court for an offence punishable with 
imprisonment other than imprison- 
ment for life. In such a case an 
injunction is issued to the 
court not to sentence the young 
offender to imprisonment. unless 
the Court is of the view that hav- 
ing regard to the circumstances of the 
case including the nature of the offence 
and the character of the offender, it 
would not be desirable to release him 
after admonition under section 3 or on 
probation of good conduct under sec- 
tion 4 of the Act. 


6. - Sub-section (1) of section 16. 


of the Prevention of Food Adultera- 
tion Act provides the punishment 
which may be awarded to a person 
found guilty of the various offences 
under that Act. According to the above 
sub-section, such a person, in addition 
to a penalty to which he may be liable 
under section 6, with which we are not 
concerned, be punishable with impri- 
sonment for a term which shall not be 
less than six months but which may 


‘der, 


A. I. R. 


extend to six years and with fine which 
shall not be less than one thousand 
rupees. There follows a proviso, accord- 
fing to which the court may, in case of . 
some of the offences under. the Act, 
for adequate and special reasons to be 
mentioned in the judgment, impose a 
sentence of imprisonment for.a term 


' of less than six months or of fine of 


less than one thousand rupees or of 
both imprisonment for a term of less 
than six months and fine of less than 
one thousand rupees. ms 


l 7. The question which arises 
for determination is whether despite 
the fact that a minimum sentence of 
imprisonment for a term of six months 


and a fine of rupees one thousand has 


been prescribed by the legislature for 
a. person found guilty of the offence 
under the Prevention of Food Adul- 
teration Act, the Court can resort to 
the provisions of the Probation of Of- 
fenders Act. In this respect. we find 
that sub-section (1) of section 4 of the 
Probation of Offenders Act contains 
the words “notwithstanding anything 
contained inlaw forthe time being in 
force.’ The above non obstante clause 
points tothe conclusions that the pro- 
visions of S. 4-0f the Probation of Offen- 
ders Act would have overriding effect 
and shall prevail if the other conditions 
prescribed are fulfilled. Those- condi- 
tions are (1) tha accused is found guilty 
of ‘having committed an offence . not 
punishable .with death or imprison- 
ment for life, (2) the court finding him 
guilty is of.the opinion that having 
regard to the circumstances of the. case, 


including the nature of the offence 


and the character of. the offen- — 
it is expedient to release him 
on probation of good conduct and 
(3) the accused .in such an event 
enters into a bond with or with- 
out sureties to appear and receive sen- 
tence when called upon during such 
period not exceeding three years as 
the court may direct and, in the mean- 
time, to keep the peace and be of good 
behaviour. Sub-section (1) of S. 6 of 
the above mentioned Act, as stated ear- 
lier, imposes a duty upon the court 
when it finds a person under .21 years 
of age, guilty. of an offence punishable 
with imprisonment other than impri- 
sonment for life, not to sentence him to 
imprisonment unless the court is satis- 
fied that, having regard to the circum- 
stances ‘of the case, including the 
nature of the offence and the charac- 
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ter of the offender, it would not be 
desirable to deal with him under sec- 
tion 3 or 4 of the Act but to award a 
sentence of imprisonment to him. The 
underlying object of the above provi- 
Sions obviously is that an accused per- 
son should be given a chance 'of refor- 
mation which he would lose in case he 
is incarcerated in prison and associa- 
tes with hardened criminals. So far 
as persons who are less than 21 years 
of age are concerned, special provi- 
Sions have been enactec to prevent 
their confinement in jail at young age 
with a view to obviate the possibility 
of their being subjected to the pernici- 
ous influence of hardened criminals. It 
has accordingly been enacted that in 
the case of 2 person whc is less than 
21 years of age and is corvicted for an 
offence not punishable with imprison- 
ment for life. he shall not be sentenced 
to imprisonment unless there exist rea- 
sons which justify such a course. Such 
reasons have to be recorded in writing. 


8. According to section 18 of 
the Probation of Offenders Act, the 
aforesaid Act shall not affect the pro- 
vision of sub-section (2) of section 5 of 
the Prevention of Corruption Act, 1947 
(Act 2 of 1947). The last mentioned 
provision, namely, sub-section (2) of 
section 5 of the Prevention of Corrup- 
tion Act, prescribes, in the absence of 
Special reasons, a minimum ‘sentence 
of imprisonment for a term of not -less 
than one year for those cor-victed under 
section 5 of that Act. If the object of 
the legislature was that the provisions 
of the Probation of Offenders Act should 
not apply to all cases where a mini- 
mum sentence of imprisonment is pre- 
scribed by the statute, there was no 
reason to specify sub-section (2) of 
section 5 of the Prevention of Corrup~ 
tion Act in section 18 of the Probation 
of Offenders Act. The fact that out of 
the various offences for which the 
minimum sentence is prescribed, only 
the offence under sub-section (2) of 
section 5 of the Prevention of Corrup- 
tion Act has been mentionz:d in S. 18 
of the Probation of Offenders Act-and 
not the other offences for which the 
minimum sentence is prescribed. shows 
that in case of such other offences the 
provisieons of Probation of Offenders 
Act can be invoked. 

9. The provisions of Probation 
of Offenders Act, in our opinion, point 
to the cenclusion that their operation 
is not excluded in the case of persons 
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found guilty of offences 
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under the. 
Prevention of Food Adulteration Act. 
Assuming that there was reasonable 
doubt or ambiguity, the principle to 
be applied in construing a penal act is 
that such doubt or ambiguity should be 
resolved in favour of the person - 
who would be liable to the penal- 
ty (see Maxwell on Interpretation 
of Statutes, P. 239, 12th Edition). 
It has also to be borne in mind that 
the Probation of Offenders: Act was 
enacted in 1958 subsequent to the 


[Prs. 7-10] 


_enactment in 1954 of the Prevention of 


Food Adulteration Act. As the legisla- 
ture enacted the Probation of Offen- 
ders Act despite the existence on the 
statute book of the Prevention of Food 
Adulteration Act, the operation of the 
provisions of Probation of Offenders 
Act cannot be whittled down or cir- 
cumscribed because of the provisions 
of the earlier enactment, viz., Preven- 
tion of Food Adulteration Act. Indeed, 
as mentioned earlier, the non obstante 
clause in section 4 of the Probation of 
Offenders Act is a clear manifestation 
of the intention of the legislature that 
the provisions of the Probation of Of- 
fenders Act would have effect not- 
withstanding any other law for the 
time being in force. We may also in 
this context “refer to the decision of 
this Court in the case of Ramji Missir 
v. State of Bihar (1962) Supp 2 SCR 
745 = (AIR 1963 SC 1088) wherein 
this Court while dealing with the Pro- 
bation of Offenders Act: observed that 
its beneficial provisions should receive 
wide interpretation and should not. be 
read in a restricted sense. 


10. Adulteration of food is a 
menace to public health. The Preven- 
tion of Food Adulteration Act has been 
enacted with the aim of eradicating 
that anti-social evil and for ensuring 
purity in the articles of food. In view 
of the above object of the Act and the 
intention of the legislature as revealed 
by the fact that a minimum sentence 
of imprisonment for a period of six 
months anda fine of rupees one 
thousand has been prescribed. the 
courts should not lightly resort to the 
provisions of the Probation of Offen- 
ders Act in the case of persons above 
21 years of age found guilty of offen- 
ces under the Prevention of Food 
Adulteration Act. As regards persons 
under 21 years of age, however, the 
policy of the law appears to be that 
Such a person in spite of his conviction 
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-under the Prevention of Food Adul- 
teration Act, should not be deprived of 
the advantage of Probation of Offen- 
ders Act which is a beneficent mea- 
sure and reflects and incorporates the 
modern approach and latest trend in 
` penology. 

11.- Mr. Mahajan has argued 
that if the trial magistrate took the 
view that the accused-appellant in 
view of his age, should not. be sen- 
tenced to undergo imprisonment, the 
learned magistrate should still have 
cribed by sub-section (1) of section 16 
of the Act. In this respect we are of 
the opinion that a sentence of fine also 
carries with it the consequence of im- 
prisonment in case the accused fails to 
pay the fine. As the object of Proba- 
tion of Offenders Act is to avoid im- 


imposed the sentence of fine as pres- . 


prisonment of the person covered by - 


the provisions of that Act, the said 

object cannot be set at naught by 

imposing a sentence of fine which 

would necessarily entail imprisonment 

7 case there is a default in payment of 
e. 

12. The High Court in the pre- 
sent case did not consider the provi- 
sions of the Probation of Offenders 
Act and ‘its attention does not appear 
to have been invited to the mandatory 
provisions of section 6 of that Act. In 
view of the fact that the accused was 
‘less than 20 years of age and appeared 
to be in a repentant mood, the trial 
court took action under section’ 4 of 
the Probation of Offenders Act. The 
High Court, in our view, was in error 
in interfering with the above order of 
the trial magistrate. We, therefore. ac- 
cept the appeal, set aside the order of 
the High Court and restore that of the 


trial magistrate. 
Appeal allowed. 


ha 
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Criminal P. C. (1898), S. 423 — 
Opportunity of hearing — Defective 
publication of cause list—Claim for re- 
hearing by absent party — Maintaina~ 
bility. Cr. A. No. 52 of 1966, (Pat.) Re- 
versed. (Paras 4, 6) 


: Improper publication of cause-list 
viz. cause-list mentioning appeal num- 
ber but not the names of respondent 
and his advocate results in not posting 


the respondent’s advocate with notice 


of hearing. When an advocate examines 
the cause list. he is generally not guid- ~ 
ed by the number of the case but by 
his name appearing against the case. _ 

i (Para 4) 


Where an appeal against acquittal 
came for hearing nearly 21/2 years 
after the issue of notice to the accused 
and the cause-list of the day of hearing 
contained only appeal number but not 
the names of the accused-respondent 
and his advocate resulting in convic- 
tion of the accused without hearing © 
his counsel it could not be said that the 
accused was. given reasonable opportu- 
nity of hearing. Hence an application 
by him for re-hearing of appeal in his 
presence deserved to be allowed. Cr. . 
A. No. 52 of 1966 (Pat.) Reversed. 

(Paras 4, 6) 

PALEKAR, J.:— This is an appeal 
by special leave. The appellants who 
were accused Nos. 1 and 3 respective- 
ly were acquitted by the learned Mun- 
sif Magistrate lst Class, Auranga- 
bad on March 19, 1966. The case against 
theni had been started on a complaint 
filed by the respondent for an offence 
under S. 420 of the Indian Penal Code. 
Aggrieved by the acquittal, the res- 
pondent filed an appeal under S. 417 
(3) of the Code of Criminal Procedure 
and the same was registered as Crimi- 
nal Appeal No. 52 of 1966 in the Patna 
High Court. The order-sheet shows 
that notice was issued to the appellants 
on July 5, 1966. In pursuance of the 
notice,. the appellants appeared in the 
case on July 28, 1966- through Shri 
Kedar Nath Verma, Advocate. By 
some mistake, neither the name of 
the appellants nor of their advocate 
Shri Kedar Nath Verma appeared in 
the cause. list, and the case was heard 
in their absence on December 16 and 
17, 1968. The appeal was allowed and 
the appellants were convicted of the 
offence under Section 420 of the Indian ` 
Penal Code and sentenced to undergo 
rigorous imprisonment for two months 
and to pay a fine of Rupees 500/- 


mae 
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each. The appellants came to know 
of this order subsequently. On Janu- 
ary 7, 1969 an application was made to 
the Court for rehearing the appeal, in 
the presence of the appellants. That 
application was dismiss2d on January 
24, 1969, the Court holding that no 
opportunity had been denied to the 
appellants of being heard. 


2. The only question before us 
is whether a reasonable opportunity 
had been given to the appellants of 
being heard before the crder of acquit- 
tal was converted into one of convic- 
tion. The appellants have also challeng- 
ed their conviction; but, on the view 
we are taking on the above question, 
we do not think that we should enter 
into the merits of the case. 


3. As already stated, notice 
was issued to the appellants on July 5, 
1966. The case came cn for hearing 
on December 4, 1968. The cause list for 
that date no doubt shows that Criminal 
Appeal No. 52 of 1966 was on the 
board; but neither the names of the 
appellants nor of their advocate, was 
mentioned in the cause list. On that 
day. the case was not keard. It came 
on board on December 11, 1968, but 
an order was made that it will not be 
taken up for hearing during that week. 
Then. it came on board on December 
16, 1968. But the same mistake of not 
showing in the cause “ist either the 
name of the appellants or of their ad- 
vocate was repeated. The learned 
Judge heard the appeal on that day and 
the next day and delivered judgment 
immediately convicting the appel- 
lants. 

4. Tt is clear frcm the record 


that the appellants or their advocate 
was not heard: Though Criminal Ap- 


‘peal No. 52 of 1966 was duly shown in 


the cause list on December 16, 1968, 
the cause list had failed to show either 
the name of the appellants or their ad- 
vocate. When an advocate examines 
the cause list he is generally not guid- 
ed by the number of th2 case but by 
his name appearing against the case. 
Therefore when Shri Kedar Nath 
Verma or his clerk examined the 
cause list, they must not have noticed 
that the case is on board either on 
December 4, 1968 or December 16, 
1968. In a case of this type which had 
been filed in-Court in 1966 and came 
up for hearing two and half years 
later, it will be wrong to post the ad- 
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vocate with notice when the cause 
list-is improperly published. If the 
name of the advocate who appears in 
the case is not shown. there would be 
good reason to think that he had no 
notice of the case being posted for 
hearing. Therefore, when an applica- 
tion is later made by the parties who 
were not heard, it would be an exer- 
cise of sound discretion if an opportu- 
nity is given to the party who is not 
heard. 


5. The appellants came to 
know from rumours in the village, 


‘apparently traceable to the respondent, 


that the case had been heard and they 
had been convicted. ‘So on January 7, 
1969, they approached the Court by an 
application complaining that the case 


was heard in their absence. They 
alleged: 
A O IE the petitioners have 


been prejudiced on account of the 
absence of their name as well as the 
name of the petitioner’s advocate from 
the cause list.” 


6. The order-sheet sħows that 
Shri Kedar Nath Verma filed his 
Vakalat again on 7-1-1969 and appear- 
ed to argue the application in the very 
first para of which it-was alleged that 
he had filed his appearance in the 
Criminal Appeal on 28th July 1966. 
Since his case was that neither he nor 
his clients had any notice of the date 
of hearing, the matter should have 
been investigated. But _ the order 
passed by the learned Judge on Janu- 
ary 24, 1969 dismissing the application 
does not disclose that any such investi- 
gation was made. It is, therefore, 


quite probable that the office mislaid 


the vakalatnama filed on July 28. 1966 
by Shri Verma in the appeal and that 
is how his name did not appear in the 
cause list. If, in fact, no such vakalat- 
nama had been filed, we would expect 
that when the appeal came on board 
for hearing on December 4, 1968, 
nearly 24 years. after the filing of the 
appeal, some intimation would have 
been sent personally to the appellants 
who were the respondents in the ap- 


_peal. We do not, therefore, believe as 


stated in the office note dated February 
6, 1969 that Shri Verma had. not filed 
his appearance in Criminal Appeal 
No. 52 of 1966. If after filing his ap- 
pearance, his name is not shown in the 
cause list, there was every possibility 
of Shri Verma not becoming aware of 
the fact that the appeal had been placed 
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on board for hearing. The learned | 


Judge has come to the conclusion that 
the application for rehearing of the 
appeal was not maintainable on the 
ground that no opportunity had been 
denied to the appellants of being heard. 
We are unable to see: how it could be 
‘said in. the- circumstances of this case 
that a fair and reasonable opportunity 
had been given to the appellants be- 
fore they were convicted. If by mis- 
take of the Court or its Office, the ap- 
pellants who were respondents in that 
case were not informed of the date of 
hearing, it will be unreasonable ‘to 
hold that an opportunity. had been 
given to them, merely because notice 


had been issued to them of the appeal. 


some 24 years earlier. The very idea 
behind publishing the cause list is to 


give notice to advocates and the parties. 


that the case in which they were con- 
cerned was going to be heard on or 
after a particular day. Where no su 
notice had been ` given, it will be idle 
to say that no opportunity had been 
denied. l 


T. Tn our opinion, there was no 
proper hearing of Criminal ` Appeal 
No. 52-of 1966 and, therefore, the 
order cf conviction and sentence re- 
corded by the High Court must be set 
aside. 
facts of the case because we are not con- 
cerned with the same. The High Court 
shall hear the appeal afresh after is- 
suing necessary notice to the parties. 

' Appeal allowed. 
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Raj Narain v. Indira Gandhi 


We have not referred to the 


A.I. R. 


— Appin. No. A-112, D/- 27-11-1971 
(All), Reversed. Eo 

The facts stated in an election peti- 
tion relating to any corrupt practice 
must be sufficient to constitute a cause 
of action. In other words the facts 
must bring out all the ingredients of 
the corrupt practice - alleged. If the 
facts stated fail to satisfy that require- 
ment then they do not give rise to a 
triable issue. Such a defect cannot be 
cured -by any amendment after. the 
period of limitation for filing the elec- 
tion petition. But even if all - the 
material.. facts are stated in the elec- 
tion petition, for a proper trial better 
particulars may -stil .be required. 
If those particulars are not set out in 
the election petition, they: may be in- 
corporated into the election petition 
with the permission of the Court even 
after the period of limitation. Case 
law discussed. (Para 19) 


The purpose of Section 86 is to see 


that every charge of corrupt practice 


should be brought before the Court 
before the prescribed period of limita- 
tion and none thereafter so that the 
trial of the case may not be convert- 
ed into a persecution by adding more 
and more charges or by converting 
one charge into another as the trial 
proceeds. So long as the charge level- 
led is beyond doubt, Section 86 (5) is 
satisfied; rest is mere refinement. They 
either pertain to the region of parti- 
culars or evidence. That section is not 
designed to interdict a mere clumsy 
pleading. (Para 20) 


Where in -an election petition it 
was alleged that the respondent obtain- 
ed the assistance of a gazetted officer 
to support her candidature by organis- 
ing her electioneering work, the ab- 
sence of the better particulars such as 
the cate on which the respondent þe- 
came a candidate and the date on 
which such officer was entrusted with 
the responsibility of organising the 
electioneering work of the respondent. 
did not per se invalidate the charge. 

i (Para 19) 


(B) Constitution of India. Arts. 309 


and 311 — Resignation of Government 


servant — When becomes effective. 


The service of a Government ser- 
vant normally stands terminated from 
the date on which the letter of resigna- 
tion is accepted by the appropriate 
authority unless there is anyelaw or 
statutory rule governing the conditions 
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of the service to the contrary. AIR 
1969 SC 180, Followed. (Para 22) 


(C) Civil P. C. (1908), O. 11, R. 1 — 
Interrogatories must relate to any 
matters in question — App. No. A-141 
D/- 22-12-1971 (All), Reversed. 


_ Questions that may be relevant 
during cross-examinażtion are not 
necessarily relevant as interrogatories. 
The only questions that are relevant 
as interrogatories are those relazing 
to “any matters in question”. The in- 
terrogatories served must have rearon- 
ably close connection with “matters in 
question.” (Para 27) 
Cases Referred: Chronological Paras 
(1972) ATR 1972 SC 515 (V 59) = 
(1972) 1 SCC 214, Herdwari 
__ Lal v. Kanwal Singh 19. 20 
(1969) ATR 1969 SC 180 (V 56) = 
(1968) 3 SCR 857, Raj Kumar v. 
Union of India 22 
(1969) AIR 1969 SC 1201 (V 56) = 
(1969) 3 SCR 603, Samant N. 
Balkrishna v. George *erandez 19 
(1960) AIR 1960 SC 770 (V 47) = 
(1960) 3 SCR 91, ` Balwan 
Singh v. Lakshmi Narain 
(1957) ATR 1957 SC 444 (V 44) = 
1957 SCR 370, Harish Chandra 
Bajpai v. Triloki Singh 19 
Mr. S. V. Gupte, Sr. Advocate, 
(M/s. J. P. Goyal, K. N. Tripathi, R C. 
Srivastava, S. S. Khanduja and R. A. 
Gupta, Advocates, with him), for 
Appellant (In both the Appeals); M/s. 
C. K. Daphtary and S. C. Khare, Sr. 
Advocate (Mr. Yogeshwar Prasad, ad- 
vocate, and Mr. S. K. Bagga and Mrs. 
S. Bagga, Advocates of M/s Bagga, 
Advocates, with them), for Respondent 
No. 1 (In both ‘the Appeals). 


The Judgment of the Court was 
delivered by 

HEGDE. J..— These appeals by 
special leave arise from the elect-on 
petition filed by the appellant challeng- 
. ing the validity of the election of rəs- 
pondent No. 1 (who will hereinaf-er 
be referred to as the respondent) to 
the Lok Sabha, from Rae Bareilly ccn- 
stituency, in the Generel Election to 
the Lok Sabha held in March, 1971. 


i 2. After the pleadings of the 
parties were completed nd the isstes 
framed, the appellant applied to the 
Court under Order XI of the Civil 
` Procedure Code for leave to deliver im- 
terrogatories in writing for the ex- 
amination of the respondent. The res- 
pondent objected to the same 
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on the ground that the provisions 
of Order XI, Civil P. C. cannot be ap- 
plied to election petitions. In her 
Objection-statement, the respondent 
reserved her right to object to the in- 
terrogatories sought to be served at a - 
later stage. The application filed . 
by the appellant for leave to serve in- 

terrogatories on the respondent was 
heard by Broome J. The learned 
Judge by his order dated September 
14, 1971 overruled the objections of 
the respondent and directed as follows: 


“Accordingly I allow the applica- 
tion A-29 and grant leave to the peti- 
tioner to deliver the accompanying 
interrogatories for the examination of 
respondent No. 1. The affidavit in re- 
ply shall be filed by 4-10-1971.” 


3. The respondent appealed 
against that order to this Court after 
obtaining special leave. That appeal 
was withdrawn during the course of 
the hearing. ` 


4. During the pendency of that 
appeal, the respondent filed an applica- 
tion before the High Court under 
Rule 7, Order XI, Civil P. C. praying 
that the interrogatories served on her 
may be set aside as they were “un- 
reasonable, vexatious, oppressive, un- . 
necessary and irrelevant.” As many as 
31 interrogatories had been served on 
the respondent. All these interroga- 
tories related to issues 1 to 3. The ap- 
pellant objected to each one of them. 
At the hearing of that petition, it ap- 
pears it was contended on behalf of 
the respondent that the allegations in 
the election petition did not afford any 
basis for Issues 1 to 3. Consequently 
the interrogatories served were irrele- 
vant as well as unnecessary. The 
entire argument before the trial Judge 
proceeded on the basis that the facts 
stated in the petition did not disclose 
the corrupt practices which were the 
subject-matter of Issues 1 to 3. The 
learned Judge accepted that contention 
and set aside some of the interroga- 
tories served on the respondent. 
Proceeding further, he struck out Is- 
sues 1 to 3. Thereafter the appellant 
applied to that Court for amendment 
of Paragraphs 2 and 5 cf the election 
petition by giving better particulars. 
The learned Judge rejected that ap- 
plication on the sole ground that by 
the amendment in question, the appel- 
lant was seeking to add to material 
facts and hence they cannot be accept- 
ed after the period of limitation for 
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filing the election petition.. Civil Ap- 
eal No. 108 of 1972 is directed against 
he Order setting aside the interroga- 
tories served and the striking out of 
Issues 1 to 3 and Civil Appeal No. 109 
- of 1972 arises from the order rejecting 
the application seeking permission to 
amend the election petition. 


: 5. Issue No. 2 had not been 
pressed before the trial Court nor was 
it pressed before us. Therefore we 
need not consider whether that issue 
should be restored. Issue No. 3 is 
largely consequential to Issue No. 2 
though a portion of that issue bears on 
Issue No. 1. Hence at present we are 
only concerned with Issue No. 1 and 
that portion of the third issue which 
has a bearing on Issue No. 1. Both 
those aspects ‘will be covered if issue 
No. 1 is recast thus: 


‘whether respondent No. T obtain- 
ed and procured the assistance of 
Yashpal Kapur in furtherance of the 
prospects of her election while he was 
still a Gazetted Officer in the service 
of Government.of India. If so. from 
what date?” 


6. We can now [Teave out of 
consideration issue No. 3 A 

T. The main- question to be 
decided in these appeals is whether 
the allegations made in the election 
Petition can be said to disclose the cor- 
rupt practice which is the subject 
matter of Issue No. 1. l 

8. Section 123 of the Represen- 
tation of the People Act, 1951 (to be 
hereinafter referred to as the ‘Act’) 
begins by saying that “The following 
shall be deemed to be corrupt practices 
for the purposes of this Act.” 

9. Sub-section (7) of Sec. 123 
to the extent material for our present 
purpose reads: l 

“The obtaining or procuring or 


abetting or attempting to obtain or - 


procure by a candidate or his agent or, 
by any other person with the consent 
of a candidate or his election agent, 
any assistance (other than the giving of 
vote) for the furtherance of the pros- 
pects of that candidate’s election, from 
any person in the service of the 
Government and belonging to any of 
the following classes, namely: 

(a) gazetted Officers; 

x x x x x 4" i 

10. The appellants contention 
fs that the respondent after she became 
a candidate in the election in question 


ALR. 
obtained the services of Yashpal Kapur 
when he was still a gazetted officer in 


the Government of India for the fur- 
therance of the prospects of her elec- 


‘tion. In order to establish that- plea 


he must plead and prove: T 
'(1) That the respondent obtained 
the assistance of Yashpal Kapur when 
he was a gezetted officer; 
= (2) That the assistance obtained 
by her was for. the furtherance of 
the prospects of her election and l 
_ (3) That she obtained that assisa 
fance after she became a candidate. 
A ‘candidate’ is defined in . 


11. 
- Section 79 (b) of the Act. That section 


t “candidate* means a person 
who has been or claims to have been 
duly nominated as a candidate at any 
election and any such person shall be 
deemed to have been a candidate as 
from the time when, with the election 
in prospect, he began to hold himself 
out as a prospective candidate.” 


12. The respondent became a 
candidate within the first part of Sec- 
tion 79 (b) when she was nominated on 
February 1, 1971. But if she had held 
herself out as a prospective candidate 
with the election in prospect before her 
nomination, she must be deemed to 
have become a candidate from the 
date she so held out. 


. 13. In order to establish his 
plea. the appellant has to establish 
that the assistance of Yashpal Kapur 
was obtained when he still was a 
Government servant and at the time 
such an assistance was obtained, the 
respondent had become a “candidate.” 

14. Now let us turn to the 
averments in the election petition - 
which alone is relevant for finding out 
whether the corrupt practice referred 
to in issue No. 1 is made out. Relevant 
averments are said to be in Paragraphs 
2,5 and 6. They read as follows: 


_ 2. That the respondent No. 1 
Shrimati Indira Nehru Gandhi and the 
respondent No. 2 Swami Advaita Nand - 
were also candidates in the said elec- 
tion from the 22-Rae Bareili Parlia- 
mentary constituency for the Lok 
Sabha. 

5. That the said Shri Yashpal 
Kapur was Gazetted Officer in the 
Government of India, holding the post 
of an officer on Special Duty. The 
respondent No. 1 Shrimati, Indira 
Nehru Gandhi obtained and procured 
the assistance of the said Shri Yashpal 
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Kapur for the furtherance of the pros- 
pects of her election from the consti- 
tuency aforesaid inasmuch as the said 
Shri Yashpal Kapur wes a gazetted 
Officer in the service of the Govern- 
ment of India when his assistance was 
obtained and procured (a corrupt prac- 
tice under Section 123 (7, of the R. P. 
Act, 1951 was committed by the res- 
pondent No. 1. Shrimati Indira Nehru 
Gandhi). The said Shri Yashpal Kapur 
on the directions of Shrimati Indira 
Nehru Gandhi organised the electione- 
ering work for her in the.constituency 


as her election agent during the entire - 


period from even before the filing of 
the nomination paper the filing (7?) 
the counting and the declaration of the 
result of the election. The election of 
the respondent No. 1 is liable to be 
declared void on the ground of the 
commission of this corrupt practice 
under Section 100 (1) (b) of the Repre- 
sentation of the People Act, 1951. 


6. That as the petitiorer’s candida- - 


ture was being supported not only by 
Samyukta Socialist Party to which the 
petitioner belonged but also by the 
Jan Sangh, the Indian National Congress 
(Organization), Bhartiya Kranti Dal 
and the Swatantra Parties and since 
the candidature of respandent No. 1, 
Shrimati Indira Nehru Gandhi was 
being supported by the Muslim Majlis, 
Muslim League and the Communist 
Party of India, it was apprehended by 
Shrimati Indira Nehru Gandhi and her 
election agent Shri Yashpal Kapur that 
an overwhelming majority of Hindu 
voters might cast their votes for the 
petitioner against Shrimati Indira 
Nehru Gandhi, It was accordingly de- 
cided by them to induce the respon- 
dent No. 2 Swami Advaita Nand to 
also stand as a candidate in the elec- 
tion. The said Shri Yash Pal Kapur, 
the election agent of Shrimati Indira 
Nehru Gandhi offered and paid a sum 
of Rupees 50.000/~ to th2 respondent 
No. 2 Swami Advaita Nand as a gift 
with the object of directly inducing 
him to stand as a candidate at the said 
election. The offer and payment of 
the amount of Rupees 50,000/- was 
made by the said Shri Yashpal Kapur 
to Swami Advaita Nand on the 28th 
January 1971 in the town of Rae 
Bareili. A corrupt practice of ‘bribery’ 
under Section 123 (1) (A) (a) was thus 
committed by Shri Yaskpal Kapur, 
election &agent of Smt. Indira Nehru 
Gandhi and her election is therefore 
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liable to be-declared void under Sec- 
tion 100 (1) of the R. P. Act.” l 
15. Tt is true that the election 
petition nowhere specifically says as 
to when the appellant became a ‘“‘can- 
didate”, But it is clear from a reading 
of Paragraphs 5 and 6 that according 
to the appellant, the respondent became 
a “candidate” even before she was no- 
minated on February 1, 1971. The 
Petition proceeds on that basis. It is 
not clear from the petition that how 
Jong before her nomination the res- ` 
pondent held herself out as a prospec- 
tive candidate. But all the same, it is 
obvious from those averments that the 
respondent is alleged to have’ obtained 
the assistance of Yashpal Kapur when 
he continued to be a gazetted officer for 
organizing her electioneering work. 
The expression “electioneering” is ex- 
plained in Universal English Dictionary 
as “act of canvassing for votes, speak- 
ing in public and otherwise promoting 
the election of a particular candidate 
for Parliament” 


16. Reference to Yashpal Kapur 
as an election agent on a date prior to 
the date when he was appointed as 
such — his nomination as an election 
agent could not have been done before 
February 1, 1971 — is clearly a misno- 
mer but that is irrelevant. The men- 
tion in Paragraph 5 of the election 
petition that Yashpal Kapur organised 
the electioneering work in the consti- 
tuency at the direction of the respon- 
dent even before her nomination and 
again the reference to her candidature 
in January in paragraph 6 shows that 
according to the petitioner the respon- 
dent was a “candidate” even before 
her nomination and further that she 
obtained the assistance of Yashpal 
Kapur when he was still a gazetted 
There is no gainsaying the 
fact that the election petition was not 
artistically drawn up. That unfortu-~- 
nately is the case with most of our 
pleadings. But if the petition is read 
reasonably. as it should be, it is clear 
that the allegation of the petitioner is 
that the services of Yashpal Kapur 
were obtained by the respondent when 
she had already become a candidate 
and when she so obtained his assis- 
tance, Yashpal Kapur was still a gazet- - 
ted officer, It is true that one of the 
ingredients of the corrupt practice 
alleged ice. that when the respon- 
dent obtained the assistance of 
Kapur, she wasa candidate is not 
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specifically set out in the petition but 
from the allegations made, it flows as 
a necessary implication. While a cor- 
rupt practice has got to be strictly pro- 
ved but from that it does not follow 
that a pleading in an election proceed- 
ing should receive.a strict construc- 
tion. This Court has held that even a 
defective charge does not vitiate a cri- 
minal trial unless it is proved that the 
same has prejudiced the accused. If a 
pleading on a reasonable construction 
` could sustain the action, the court 
should accept that construction. The 
courts are reluctant to frustrate an 
‘action on technical grounds. The 
charge of corrupt practice in an elec- 
tion is a very serious charge. Purity of 
election is the very essence of real 
democracy. The charge in question has 
been denied by the respondent. It has 
yet to be proved. It may or may not 
be proved. The allegations made by 
the appellant may ultimately be pro- 
ved to be wholly devoid of truth: But 
the question is whether the appellant 
should be refused an opportunity 
to prove his allegations? Should the 
court refuse to enquire into those al- 
legations merely because the appellant 
or someone who prepared his brief did 
not know the language of the law. We 
have no hesitation in answering those 
questions in the negative. The implica- 
tions of the rule of law are manifold. 

17. ‘Tt was contended on behalf 
of the respondent that the relevant 
provisions of the Act precluded the 
appellant from proving his allega- 
tions. 
provisions in the Act ie. Clauses (a) 
and (b) of S. 83 (1) and cl. (5) of S. 86 
for finding out whether the charge has 
to be rejected in limine. . i 
Section 83 (1) (a) and (b) read; 

“(1) An election petition — - 

(a) shall contain a concise state- 
ment of the material facts on which 
the petitioner relies; 

(b) shall set forth full particulars 
of any corrupt practice that the peti- 
tioner alleges, including as full a state- 
ment as possible of the names of the 
parties alleged to have committed such 
corrupt practice and the date and place 
-_ of the commission: of each such prac- 
tice. x x x” í 

18. Sub-s. (5) of S. 86 pres- 
cribes: l 

The High Court may. upon such 
terms as to costs and otherwise as it 


Therefore let us look at those . 


A. I. R. 


may deem fit, allow the particulars of 
any corrupt practice alleged in the 
petition to be amended or amplified in 
such manner as may in its opinion be 
necessary for ensuring a fair and 
effective trial of the petition but shall 
not allow any amendment of the peti- 
tion which will have the effect of in- . 
troducing particulars of a corrupt pra- 
ipa not previously alleged in the peti- 
n.” : 


19. From these two provisions, 
it follows that if the allegations made 
regarding a-corrupt practice do not 
disclose the constituent parts of the 
corrupt practice alleged, the same will 
not be allowed to’ be proved and fur- 
ther those allegations cannot be amend- 
ed after the period of limitation for 
filing an election petition; but the 
court may allow particulars of any 
corrupt practice alleged in the petition 
to be amended or amplified: The scope 
of these provisions has been consider- 


‘ed in several decisions of this Court. 


The leading decision on this point is 
Harish Chandra Bajpai v. Trilok 
Singh, 1957 SCR 370 = (AIR 1957 SC 
444). It is not necessary: to go to that 
decision as the ratio of that decision 
has been elaborately explained by this 
Court in Samant N. Balakrishna vV. 
George Fernandez, (1969) 3 SCR 603= 
(AIR 1969 SC 1201). Dealing with the 
scope of Ss. 83 and 86 (5). this Court 
observed that S. 83 requires that the 
petition must contain a concise state- 
ment of the material facts’ on- which 
the petitioner relies and the fullest 
possible particulars of the corrupt pra- 
ctice alleged. ‘Material facts’ and ‘par- 
ticulars’ may overlap but the word 


‘material’ shows that the ground of ~ 


corrupt practice and the facts neces- 
sary to formulate a: complete cause of 
action must be stated. The function of. 
the particulars’ is to present as full a 
picture of the cause: of action as to` 
make the opposite party understand 
the case he will have to meet. Under 
S. 86 (5), if corrupt practice is alleged 
in the petition, the particulars of such 
corrupt practice may be amended or 
amplified for ensuring a fair and ef- 
fective trial, that is, more and better 
particulars of the charge may be given’ 
later, even after the period of limita- 
tion; but if a corrupt practice is . not 
previously alleged in the petition, an 
amendment which will have the effect 
of introducing particulars of° such a 
corrupt practice will not be permitted, 
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after the period of limitation, because, 
it would tantamount to making a fresh 
petition. The same view -was taken by 
this Court in Hardwari Lal v. Kanwal 


Singh. (1972) 1 SCC 214 = (AIR 1972 
SC 515). From these decisions, it fol- 
lows that facts stated in the petition 
relating to any corrupt practice must 


be sufficient to constitute a cause of. 


action. In other words the facts must 
bring out all the ingređients of the 
corrupt practice alleged. If the facts 
stated fail to satisfy that requirement 
then they do not give rise to a triable 
issue. Such a defect carmmot be cured 
by any amendment after the period of 
limitation for filing the lection peti- 
tion. But even if all the material facts 
are stated in the election petition, for 
a proper trial better particulars may 
still be required. If those particulars 
are not set out in the election petition, 
they may be incorporated into the elec- 
tion petition with the permission of the 
court even after the period of limita- 
tion. The controversy in this case is 
whether the election petition discloses 
a cause of action for trying Issue No. 1. 
We think it does. The allegations 
made in paragraphs 2, 5 and 6 of the 
petition, if read together Jo show that 
the allegation against the respondent is 
that she obtained the assistance of 
Yashpal Kapur, a gazetted officer, to 
support her candidature by organising 
her electioneering work. These allega- 
tions bring out all the inzredients of 
the corrupt practice alleged though 
they are lacking in better particulars 
such as the date on which the respon- 
dent became a candidate and the date 
on which Yashpal Kapur was entrust- 
ed with the responsibility of organiz- 
ing the electioneering work of the res- 
pondent. The absence of those par- 
ticulars does not per se invalidate 
the charge. They can be suppli- 
ed even now with the permission 
of the Court. In this cornection it is 
necessary to mention that the respon- 
dent in her written statement did not 
say that the allegations in question did 
not raise a triable issue. No such objec- 
tion appears to have been taken at the 
time of the framing of the issues or 
in any of her pleadings. It seems that 
the objection was taken up for the 


first time when the petition to set aside 
the interrogatories was heard. We are 
saying alj these only to show as to how 
the parties understood the allegations 
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at the earlier stages, of the proceed- 
ings. 

20. Rules of pleadings are in- 
tended as aids for a fair trial and for 
reaching a just decision. An action at. 
law should not be equated to a game 
of chess. Provisions of law are not 
mere formulae to be observed as ritu- 
als. Beneath the words of a provision 
of law, generally speaking. there lies 
a juristic principle. It is the duty of 
the Court to ascertain that princi- 
ple and implement it. What then is the 
principle. underlying S. 86 (5)? In our 
opinion the aim of that section is to 
see that a person accused of a corrupt 
practice must know precisely what he 


“is accused of so that he may have the 
meet the allegations — 


opportunity to 
made against him. If the accusation 
made is nebulous and is capable of 
being made use of for establishing 
more than one charge or if it does not 


` make out a corrupt practice at all then 


the charge. fails at. the very threshold. 
50 long as the charge levelled is be- 
yond doubt, S. 86 (5) is satisfied; rest 
is mere refinement. They either per- 
tain to the region.of particulars or 
evidence. That section is not designed 
to interdict a mere clumsy pleading 
like the petition before us. The purpose 
of that section is to see that every 
charge of corrupt practice should be 
brought before the court before the 
prescribed period of limitation and 
none thereafter so that the trial of the 
case may not be converted into a per- 
secution by adding more and more 
charges or by converting one charge in- 
to another as the trial proceeds. The 
best illustration of the problem that S. 
86 (5) tries to meet is found in Harid- 
wari Lal’s case, (1972) 1 SCC 214 = 
(AIR 1972 SC 515) (supra). The al- 
legations made in paragraph 16 of the 
petition therein were as follows: 


“That the respondent committed 
the corrupt practice of obtaining and 
procuring or attempting to obtain and 
procure the assistance for the further- 
ance of the prospects of his election 
from the following persons who are in 
the service of the Government and be- 
longing to the prohibited classes with- 
in the meaning of Section 123 (7) of 
the Act — 


1. Shri Chand Ram Rathi, Lec- 
turer in Political Science, Government 
College, Gurgaon. 

2. Shri Gulab Singh, B.A.,B.Ed., 
Govt. High School J harsa (Gurgaon). 
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3. Pt. Bhim Singh, Asstt. Sub- 
Inspector, Police-Security Lines. Lyt- 
ton Road, New Delhi. 

4. Ch. Chhatar Singh, M.A. B.T, 
Teacher, V. & P. O. Bharai via Baha- 
durgarh, District Rohtak. 
= 5. Ch. Mukhtiar Singh, Inspector 
of Police, Delhi. | | 

6. Ch. Raghbir Singh, M.A., .B.T. 
Bahadurgarh. l 

- The respondent ħas written Tet- 
ters under his own signatures to the 
above Government servants soliciting 
their help and assistance in further- 
ance of the prospects of his election.” 


21. These were all the material 


facts stated in the petition. From those | 


averments, it was not possible to make 
out from whom among the government 
servants mentioned, the returned can- 
didate alleged to have obtained or pro- 
cured assistance for the furtherance of 
the prospects of his election; and who 
are those from whom he is alleged to 
have attempted to obtain and procure 
the assistance for the said purpose. 
That petition was also silent as regards 
the type of assistance obtained or pro- 
cured or attempted to be obtained or 
procured. In that case, it was necessary 
to state the type of assistance obtained 
_or procured or attempted to be obtain- 
ed or procured because a candidate can 
take the assistance of government ser- 
vants in certain respects. The allega- 
tions made in the petition were so 
elastic that it could have been used for 
establishing multitude of — charges, 
leaving it free to the petitioner to pick 
and choose the charge he is in a posi- 
tion to establish. That was an intolera- 
ble position for his opponent. In sub- 
stance, the petitioner therein had mere- 
ly quoted the relevant provision of 
law; he had: failed to state the mate- 
rial facts to bring out the charge sought 
to be levelled. He had cast a wide net. 
This is not so in the case before us. 
Herein all the ingredients of the cor- 
rupt practice viz. (1) that the respon- 
dent obtained the assistance of Kapur; 
(2) Kapur was a government servant 
and (3) his services were obtained in 
support of the candidature of the Tes- 
pondent by organising her election 
compaign, are mentioned in the peti- 
tion. The question when the respon- 
dent became a candidate is merely a 
matter of evidence. 3 

22. For the reasons mentioned 


above, we think that the learned Judge 
was not justified in striking out Issue. 
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No. 1. On the other hand, ħe should 
have reframed that issue. as mention- 
ed earlier. Before leaving this ques- 
tion, it is necessary to mention one 


other fact. Yashpal Kapur appears to 


have tendered his resignation to the 
office he was holding on January 13, 
1971. The certified copy of the notifi- 
cation produced shows that the Presi- 
dent accepted his resignation on the 
2əth of January 1971 and the same 
was gazetted on February 6, 1971. The 
order of the President shows that he 
accepted Yashpal Kapur’s resignation 
with effect from January 14, 1971. The 
learned trial Judge without examining 
the true effect of the President’s order 
has abruptly come to the conclusion | 
that Yashpal Kapur’s resignation be- 
came efiective as from January 14, 
1971. This conclusion, in our opinion, 
requires re-examination. It is neces- 
sary to examine whether a govern- 


‘ment servant’s resignation can be ac- 


cepted with effect from an earlier 
date. At any rate whether-such an ac- 
ceptance has any validity in consider- 
Ing a corrupt practice under S. 123 (7). 
If such a course is permissible, it might 
enable the government to defeat the 
mandate of S. 123 (7). The question as 
to when a government servant’s resi- 
gnation becomes effective came up for 
consideration by this Court in Raj 
Kumar v. Union of India, (1968), 3 SCR 
857 = (AIR 1969 SC 180). Therein this 
Court ruled that when a public ser- 
vant has invited by -his letter of resi- 


' gnation the determination of his em- 


ployment, his service normally stands 
terminated from the date on which the 
Jetter of resignation is accepted by the 


appropriate authority and, in the ab- 


sence of any law or statutory rule 
governing the conditions of his ser- 
vice, to the contrary, it will not be 
open to the public servant to with- 
draw his resignation afteritis accept- 
ed by the appropriate authority. Hence 
the question as to when Yashpal 
Kapur’s resignation became effective 
will have to be examined with refer- 
ence to. his conditions of service. This 
examination having not been done, the 
conclusion of the learned trial Judge 
that it became effective on January 
14, 1971, has to be ignored. 


23. For the foregoing reasons, 
we set aside the order of the trial 
judge striking out Issue No. 1 and the 
last part of Issue No. 3 and restore 
Issue No. 1 as amended by us: 
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24. Now coming to the appeal 
against the order on the amendment 
application. the learned trial judge dis- 
allowed the amendments sought on the 
Sole ground that if those amendments 
are allowed it will amount to amend- 
ing the statement of material facts and 
the same is not permissible in view of 
Se 86 (5). We have already found that 


that conclusion of the learned trial judge . 


Is not correct. The amendment appli- 
cation was moved even before the trial 
of the case commenced. It is not shown 
how the amendments sought in respect 
of paragraphs 2 and 5 of the petition 
can prejudice the case of the respon- 
dent. They are merely clarificatory in 
character. This court ruled in Balwan 
Singh v. Lakshmi Narain, (1960) 3SCR 
91 = (AIR 1960 SC 77D), that an elec- 
tion petition was not Hable to be dis- 
missed in limine because full parti- 
culars of corrupt practice alleged were 
not set out. It further abserved that if 


an objection was taker. and the tribu-- 


nal was of the view that the full par- 
ticulars have not been set out, the peti- 
tioner had to be given an opportunity 
to amend or amplify the particulars. 
It was only in the even; of non-compli- 
ance with the order to supply the par- 
ticulars that the charge which remain- 
ed vague could be struck out. In that 
case the amendment was sought after 
the evidence was closed in the cases 
This Court allowed the same. Courts 
are ordinarily liberal in allowing 
amendment of pleadings unless it 
results in prejudicing the case of the 
opposite party. Any inconvenience 
caused by an amendment can always 
be compensated by costs. We think 
that the amendments asked for, should 
have been allowed and we allow the 
same. The election petition will be 
accordingly amended and the respon- 
dent will be afforded an opportunity 
to filé any additional written state- 
ment, if she so desires. 


25. This leaves us with the 
question of interrogatories. As many 
as 31 interrogatories heve been served 


on the respondent as mentioned ear- 


- lier. Out of them Nos. 24 to 30 have 
been allowed. Hence we need not con- 
sider them. Interrogatories Nos. 19 to 
23 relate to Issue No. 2. Therefore 


they are rightly struck out. We now 
come to interrogatories Nos. 1 to 18 


and 31. We have carefully examined 
those ‘interrogatories. None of them 
touch the core of the allegations relat- 
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ing to commission of the corrupt prac- 
tice which is the subject matter of 
Issue No. 1. They merely touch the 


. fringe of the matter. 


26. 
Vides: 
_ “In any suit the plaintiff or defen- . 
dant by leave of the Court may deli- 
ver interrogatories in writing for the . 
examination of the opposite parties or 
any one or more of such parties and 
Such interrogatories when delivered 
shall have a note at the foot thereof 
stating which of such interrogatories 
each of such person is required to ans- 
wer; Provided that no party shall deli- 
ver more than one set of interrogatories 
to the same party without an order for 


Order XI, R. 1, C.P.C. pro- 


‘that purpose. 


Provided also that interrogatories 
which do not relate to any matters in 
question in the suit shall be deemed ir- 
relevant, notwithstanding that they 
might be admissible on the oral cross- 
examination of a witness.” 


27. Questions that may be rele- 
vant during cross-examination are not 
necessarily relevant as interrogatories. 
The only questions that are relevant as 
interrogatories are those relating to 
“any matters in question’, The inter- 
rogatories served must have reasonab- 
ly close connection with “matters in 
question”. Viewed thus, interroga- 
tories 1 to 18 as well as 31 must be 
held to be irrelevant. 

28. In the result Civil Appeal 
No. 108 of 1972 is allowed to the extent 
mentioned above. In other respects the 
Same is dismissed. Civil Appeal No. 109 
of 1972 is allowed in full. In the cir- 
cumstances of these cases, we make no 
order as to costs. 

Order accordingly. . 
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charge under S. 302/149 Penal Code— 
Partisan eye witnesses — It is not safe 
to base conviction of accused on their 
evidence unless some corroboration is 
found in the other evidence or mate- 
rial on record — (X-Ref.:— Penal 
Code (1860), S. 302). 


Where a murder was committed 
in a village where there were two par- 


ties or factions and a number of pro- | 


ceedings and cross-proceedings had 
taken place between them the 
F. I. R. was lodged by a person 


who was not an eye-witness and 
the appellant was not named in it, all 
the four eye-witnesses were partisan 
or interested witnesses and other evi- 
dence was not such as could be press- 
ed into service as corroborative piece 
at least against the appellant, his con- 
viction under S. 302 Penal Code could 
not be sustained. Cri. App. No. 290 of 
1967 D/- 13-11-68 (MP) Reversed. 
i (Para 4) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 202 (V 52)= 
(1965) 1 Cri LJ 226, Masalti V. 
State of U. P. ; 3 
(1965) AIR 1965 Mys 264 (V 52)= 
(1965) 2 Cri.LJ 517, State of . 
“Mysore v. Koti Poojary 
(1965) AIR 1965 Punj 27 (V 52)=. 
(1965) 1 Cri LJ 76, Tarsem Lal 
v. State. -- 3 
(1963) AIR 1963 Madh Pra 97 
(V 50)=(1963) 1 Cri LJ 292, 
Mardan Singh v. State of M. P. 
(1960) AIR 1960 SC 391 (V 47)= 
1960 Cri LJ 532, State of Bombay 
v. Rusy Mistry ; 


Mr. M. B. Lal. Advocate, for Ap- 
pellant: M/s..I. N. Shroff and M. N. 
Shroff, Advocates, for Respondent. 


The Judgment of the Court was 
delivered by N 

GROVER, J.:— This is an appeal 
by special leave'. from a judgment of 
the Madhya Pradesh High Court.’ 


&3 


2. The facts briefly are that 


one Khulesar was murdered on Octo- 
ber 25, 1966 at 12 noon in village Kaw- 
ali in the district -of Bilaspur in 
Madhya Pradesh. Originally 20 persons 
were committed to -stand the trial 
under S. 302, Indian Penal Code. read 
with S. 149 and other sections. The 
-Second Additional Sessions Judge, 
Bilaspur acquitted 12 persons and con- 
victed the remaining 8 under S. 302 
read with Section’149 and other sec- 
tion on whom a sentence of impri- 
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sonment for life was imposed. The 
present appellant filed an appeal to the 
High Court. The other convicted per- 
sons also preferred appeals. All these 
appeals were disposed of by a common 
judgment by which the conviction of 
all the appellants was upheld. Only 
Satyanarain — the appellant — has 
come up in appeal to this Court. 


3. It is somewhat unfortunate 
that the High Court has delivered a 
highly sketchy judgment and has not 
given proper consideration to the 
points on which the decision of the case 
hinged. It is common ground that in 
village Kawali there were two parties or 
factions. One was led by the deceas- 
ed Khulesar while the other was led 
by one of the accused Prem Singh. The 
party to which Satyanarain. belonged 
was commonly known as Zakar Party. 
A number of proceedings and cross 
proceedings had taken place between 
these parties particularly under S. 107, 
Cr. P.C. The first information report 
of the occurrence was lodged by Roop- 
lal P. W. 5 who was not an eye wit- 


ness. In that report the name of the 


appellant was not mentioned. The 
eye witnesses were four, namely, P. W. 
1] Padumram, P. W. 4 Nathu, P. W: 7 
Banmali and P. W. 8 Ram Rattan. 
Nathu did not mention the name of the 
appellant at all in his statement as one 
of the assailants. According to Padum- 
ram the appellant shouted that the 
deceased be ' killed. The latter was 
assaulted by Chaviram and Bundram 
with an iron-fitted lathi and Tabbal 
respectively. The remaining accused 
showered blows with lathis and Tab- 
bal. Padumram was a Panch of the 
Panchayat of the village of which 
Khulesar deceased was the Sarpanch. 
It is clear from exhibit P-59 that a 
complaint was filed under S. 107 read 
with S..117 against. Khulesar deceased 
and‘14 other persons which included 
Padum. So far as P. W. 7 Banmali is 
concerned. Mr. Shroff for the ` State 
has very properly placed no ‘reliance 
on him because it was admitted by him 
that a civil ‘litigation was pending be- 
tween him and the appellant. He was, - 
therefore, clearly interested in involv- 
ing the appellant. Moreover he stated 
in the examination in chief that the 
appellant inflicted 3 to 4 blows with 
a cane on the head of the deceased but 
in the statement recorded by the police 
h2 had made no mention of this*at all. 
P. W. 8 Ram Rattan admitted that 
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there were two parties in the village 
and both parties were tried under Sec- 
tion 107, Cr. P. C. He was arrayed along 
with Khulesar and others. Moreover 
Khulesar was the elder brother of his 
father. Mr. Shroff conceded that all 
these witnesses were partisan or in- 
terested and it was nct safe to base 
conviction of the appellant on their evi- 
dence unless some corroboration was 
found in the other evidence or mate- 
rial on the record. The learned trial 
judge found corroboration from the 
testimony of Bharat Kunwar P. W. 6 
Chinilal P. W. 9 and Bihari P. W. 2 
who had deposed that they had seen 
some of the accused persons going to- 
wards Khulesar’s Tikra armed with 
weapons. But Bharat Kunwar P. W. 6 
is the wife of Khulesa> deceased. Chi- 
nilal P. W. 9 simply said that Banmali 
P. W. 7 had told him that Khulesar had 
been killed. and that the assailants were 
the accused persons including the ap- 
pellant. Bihari P. W. 2 is a brother-in- 
law of Padumram P. W. 1. He did not 
even name the appellant as one of the 
persons who was-seen going towards 
the field of Khulesar. We are com- 
pletely at a loss to understand how the 
evidence of these witnesses could fur- 
nish any corroboration of the evidence 
of the eye witnesses. Mr. Shroff has 
also pointed out that a bamboo stick 
was recovered atthe pointing of Satya- 
narain and that some clothes were 
taken into possession from his. person 
containing washed stairs of blood. The 
lathi did not have any bloodstain nor 
were the clothes sent for chemical exa- 
mination. These, could. therefore not 
be pressed into service. as corrobora- 
tive piece of evidence so far as the ap- 
pellant is concerned. The learned trial 
judge as well as the High Court did 
not devote the necessary attention to 
these salient and material matters. All 
that the High Court did was to say 


“Admittedly the convictions of the 
accused appellants are mainly based 
on the testimony of four eye-witnesses 
namely, Paduram (P. W. 1) Nathoo 
(P. W. 4), Banmali (P. W. 7) and Ram- 
ratan (P.W. 8) and while appreciating 
their testimony the learned Additional 
Sessions Judge has relied on the prin- 
ciples laid down in the case of Masalti 
v. State of U. -P. (AIR 1965 SC 202), 
in order to determine how many of the 
prosecuted accused were proved to be 
the mémbers of the unlawful assembly. 
He has also relied on the views expres- 
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sed in the case of State of Bombay v. 
Rusy Mistry (AIR 1960 SC 391) and 
Mardansingh v. State of M. P. (AIR 
1963 M. P. 97) in order to hold that the 
discrepancy or any infirmity in the 
first information report, as was can- 
vassed before him on behalf of the ac- 
cused, did not affect his findings 
against the accused whom he convict- 
ed. He has also relied on the views 
expressed in the cases reported in AIR 
1950 SC 216 (sic); AIR 1965 Puniab 27 
and AIR 1965 Mys 264 in order to 
determine to what extent the testimony 
of the police officials can be relied 
upon”. 


4. In view of what has been 
stated above we have no manner of 
doubt that the conviction of the appel- 
lant could not possibly be sustained on 
the evidence produced by. the prosecu- 
tion. His appeal is, therefore, allowed 
and he is acquitted of the offences with 
which he was charged. 

Appeal allowed. 
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MATHEW, JJ. . 
Turner Morrison and Co. Ltd.. Ap- 
pellant v. Hungerford Investment 


Trust Ltd. Respondent. 


Civil Appeal No. 1223 of 1970, D/- 
9-3-1972. ; l 


(A) Constitution of India Art. 133 

— New Plea — Involving determina- 

tion of questions of fact — Cannot be 

nh for first time before Supreme 
ourt. ; i 


Where in a suit for reimbursement 
of money, the plaintiffs specific al- ` 
Tegation in the plaint that the income 
tax due to the defendant company had 
been paid by the plaintiff as its agent, 
had not been specifically denied by the 
defendant, the latter cannot be allow- 
ed to raise for the first time in appeal 
to Supreme Court pleas involving de- 
termination of questions of facts lead- 
ing to show that plaintiff had not paid 
the tax as agent of the defendant. 

(Para 16) 


ee eee ree OLE, 
*(A. F. O. D. No. 203 of 1968, D/- 24- 
6-1969 — Cal.) 
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(B) Civil P. C. (1908) O. 29 R. 1 — 
Suit on behalf of corporation by its 
Secretary holding a general power of 
attorney — Maintainability. 

Where under the Articles of As- 
sociation of a company a suit on be- 
half of the Company has to be filed 
with the consent of the directors, a suit 
filed by the Secretary holding a gene- 
ral power of attorney from the com- 
pany would be maintainable even if 
the action taken by the Secretary is 
approved by the Directors subsequent- 
Ly. (Para 17) 


(C) Evidence Act (1872), S. 115 — 
Estoppel, waiver and abandonment— 
Distinction between three concepts is 
fine but real — Promissory estoppel— 
Principle of — Company undertaking 
and discharging tax liability of share- 
holder in respect of undistributed divi- 
dends if estopped from claiming reim- 
bursement from shareholder. 


‘Estoppel’ is a rule of equity. That 
rule has gained new dimensions in 
recent years. A new class of estoppel 
i.e. promissory estoppel has come to be 
recognised by the Courts in India as 
well as in England. (Para 20) 


Where one party has, by his words 
or conduct, made to the other a pro- 
mise or assurance which was intended 
to affect the legal - relation between 
them ‘and to be acted on accordingly, 
_then, once the other party has taken 
him at his word and acted on it. the 
party who gave the promise or assur- 
ance cannot afterwards be allowed to 
revert to the previous legal relation- 
ship as if no such promise or assurance 
had been made by him, but he must 
accept their legal relations subject to 
the qualification which he himself has 
so introduced, even though it is not 
supported in point of law by any con- 
sideration, but only by his word. But 
that princple does not create any cause 
of action which did not exist before, so 
that, where a promise is made which 
is not supported by any consideration, 
the promisee cannot bring an action on 
the basis of that promise. (1947) 1 KB 
130 and (1951) 2 KB 215 and (1955) 2 
All E. R. 657 and AIR 1968 SC 718, 
Rel. on. 


The defendant company was 100% 
shareholder of the plaintiff Company. 
In pursuance of the undertaking given 
by the plaintiff company that it would 
discharge the income-tax liability of 
the defendant in respect of undistri- 
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buted dividends kept back by tħe plain- 
tiff Company for being used as work- 
ing capital, the plaintiff actually paid. 
the income-tax assessed on defendant 
during the years 1941 to 1955 and 
never treated it as a debt due to de- 
fendant. Subsequently, when a trans- 
fer of 49% of the defendant’s shares 
was registered in favour of M and the 
control of the company went into M’s 
hands the plaintiff sued the defendant 
for the amount of tax liability dis- 
charged by it and also claimed a lien 
on the shares held by the Defendant. 
Held, that in the facts and circum- 
stances of the case the suit claim was 
barred by the principle of promissory 
estoppel and the lien on shares claimed 
by the defendant had been waived. 
(Paras 20, 21, 31) 

(D) Companies Act (1956). S. 13 — 
Company — Powers of —Private Limit- 
ed Company cannot. exceed powers 
reais by Memorandum of Associa- 
ion. 

A private Limited company can- 
not exceed the powers conferred on it 
under its memorandum of Association. 
Whether a transaction entered into by 
a Company can be said to be within 
its powers or not has to be decided on 
the basis of the facts established and 
the provisions in its memorandum and 
not on the basis of any abstract rule. 

(Paras 26, 29) 

Held on a consideration of Clause 3 
sub-clauses (b), (a), (x) and (z) of the 
Memorandum of Association of the 
Turner Morrison Co. that the company 
was competent to undertake the tax 
liability of the Hungerford Company in 
respect of the undistributed dividends 
kept back for being used as a working 
capital. (Para 29) 

(E) Companies Act (1956), Sch. I 
Table A, Reg. 9 — Art. 22 of the Arti- 
cles of Association of Turner Morrison 
Co.—Company’s lien on shares—Regis- 
tration of transfer of shares wae 
operates as waiver of lien. 


Under Article 22 of the Articles of 
Turner Morrison Co., the company had 
the power to waive the paramount lien 
it had upon all the shares registered 
in the names of each member for his 
debts and liabilities to the Company. 
Turner Morrison took over the respon- 
sibility of paying the tax due on behalf 
of Hungerford its shareholder. There 
was no idea of recovering the amount 
paid as tax, from Hungerford. ° When 
Hungerford sold 49 per cent of its 
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shares to Mundhra, his name was re- 
gistered without any objection. 

Held that in the circumstances 
Turner Morrison had waived the lien 
_ that it might-have had over the shares 

held by the Hungerford. (Para 31) 

(F) Limitation Act (1963), S. 15- (5) 

and Art. 23 — Suit against foreign 


company for recovery of money paid . 


by plaintiff for discherging income 
tax liability of defendant — Limitation 
of three years under Art. 23 applies 
— S. 15 (5) if can be invoked to save 
the bar of limitation. 


section 15 (5) presupposes that de- 
fendant was at one time present in 
India and later he has been absent 
from India. 
in India cannot be considered as hav- 
ing been absent from India. Factually 
a company cannot either be present in 
india or absent from India. But it may 

have a domicile or residencein India. 
(Para 32) 


Section 15 (5) of the Limitation 
Act 1963 can be viewed in one of the 
two ways i.e. that it does not apply to 
incorporated companies st all or alter- 
natively that the incorporated com- 
panies must be held to reside in places 
where they carry on their activities 
and thus being present in all those 


places. (1924) 2 Ch. 101 and (1885) 
5 L. C. 416 and AIR 1929 Bom. 14 
Ref. to. | (Para 36) 


The plaintiff company filed a suit 
on 15-11-1965 for recovery of a sum 
of money from the defendant, an in- 
vestment company, on anrcount of tax 
liability of the latter discharged by 
the plaintiff before 15-11-1962. The 
defendant, a foreign company had in- 


vested large sums of moneys in the. 


plaintiff company and its Board of 
Directors used to meet in India now 
and then. It was attending the gene- 
ral meetings of the share-holders of 
the plaintiff company through its re- 
presentatives. 


= Held (i) that the suit was barred 
by limitation of three years under 
Art. 23 of the Limitation Act. 

(Para 31) 


. (ii) that in the circumstances the 
defendant company must be held to 
be residing in India and was not ab- 
sent from India within the meaning 
of S. 15 (5). Consequently S. 15 (5) had 
no applitation to save the suit from 
the bar of limitation. . (Para 36) 
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(Hegde J.} [Prs. 1-2] 
Cases Referred: Chronological Paras - 


AIR 1968 SC 718 = (1968) 2 SCR | 
366. Union of India v. Indo 
Afghan Agencies - Ltd. 24. 

(1955) 2 All ER 657 = 1955-1 
WLR ‘61, Tool Metal Manufac- 
turing Co. Ltd. v. Tungsten 

_ Electric Co. Ltd. 

1951-2 KB 215 = (1951) 1 All ER 
767, Combe v. Combe 

1949-1 KB 227=(1948) 2 All ER 
767, Robertson v. Minister of 
Pensions 25 

1947-1 KB 130 = 175 LT 333, 
Central London Property Trust 
Ltd. v. High Trees House Ltd. 22, 24 

AIR 1929 Bom 14=30 Bom LR 
1463, Sayaji Rao Gaikwar of 
Baroda v. Madhorao Raghunath- 
rao 35 

(1924) 2 Ch. 101=93 LJ Ch. 449. 
New York Life Assurance Co. 


v. Public Trustee 33 
(1855) 5 HLC 416=10 ER 961, 
Carron Iron Co. v. Maclaren 33 


| Mr. A. K. Sen, Sr. Advocate, (M/s. 
Shanker Ghosh, D. N. Gupta, N. Khai- 
and Mr. 
B. P. Singh, Advocates with him), for 
Appellant; Mr. S. V. Gupte, Sr. Advo- 
cate (M/s. S. B. Mukherjee, © B. N. 
Garg, K. K. Jain, D. N. Sinha, Mrs. 
Lina Seth, M/s. M. M. N. Pombra and 
H. K. Puri Advocates, with him), for 
Respondent. 

The J udgment of the Court was 
delivered by 


HEGDE, J.:— This appeal by cer- 
tificate is by the plaintiff-appellant, 
Turner Morrison Co. Ltd. (to be here- 
inafter referred to as Turner Morri- 
son) from the decision of a Division 
Bench of the Calcutta High Court. The 
Division Bench affirmed the decision 
of the triel court dismissing the plain- 
tiffs suit. 

Ze In the sutt Turner Morrison 
claimed a decree for a sum of Rupees 
1.27,67,052/16 P. The claim was made 


‘on the ground that the plaintiff 


had paid either as an agent -or 
on behalf of the defendant Hun- 
gerford Investment Trust Ltd. (in 
voluntary liquidation) (to be here- 
inafter referred to as the Hunger- 
ford) asum of Rs. 79,70,802/- as super- 
tax which it was entitled to be reim- 
bursed. To that sum a sum of Rupees 
47,96,250/16 P. was added as interest 
in the shape of damages. In respect of 
that claim-the appellant claimed a 
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paramount lien on the 2295 shares own- 
ed by the Hungerford in the plaintiff- 
company. The defendant «resisted the 
suit on various grounds. It denied thas 
the plaintiff had. paid the amounts 
shown in the plaint-schedule or it was 
liable to be reimbursed the payments 
made, if any. It also denied its liabi- 
lity to pay interest on the amounts 


that might have been paid. Further i` 


pleaded that the suit was barred bv 
estoppel, waiver and acquiescence. It 
‘also pleaded the bar of limitation. In 
additicn it pleaded that the lien claim- 
ed had been waived and that the suit 
was not properly instituted. According 
to the defendant, the suit was not a 
bona fide one. It was one of the mani- 
pulations of Haridas Mundhra to get at 
_the defendants’ 2295 shares in the 
plaintiff-company without paying for 
them. 

3. The trial court. dismissed 
the plaintiffs suit holding that th= 
claim in question was barred by “estop- 
pel, waiver or acquiescence”. It held 
that it was also barred by limitation. 
It opined that the liability to pay ths 
tax in question ‘was the joint liability 
of Turner Morrison: as well as Hunger- 
ford and the same having been dis- 
charged by the former, it had no 
claim on Hungerford. It opined thet 
the suit was a dishonest attempt on 
the part of Haridas Mundhra to 
absolve his liability for paying for the 
2295 shares in respect of which he had 
obtaired a decree for specific per- 
formance. The appellate court affirm- 
ed some of the findings of the trial 
court. 


4. In order to appreciate tke 
various contentions’ advanced before 
this Court, it is necessary briefly: to 
refer to the history of the case. Hun- 
gerford was the owner of 100 per cent 
shares of Turner Morrison. John Geo- 
ffrey Turner and Nigel Frederic Tuz- 
ner (both since deceased) were the 
owners of the 100 per cent shares of 
Hungerford. As can be seen from the 
records. Turner Morrison was a pros- 
perous company. Though that compary 
was making enormous profits every 
year, it did not distribute any porticn 
of those profits as dividends during 
the assessment years 1939-1940 to 1955- 
56. The profits that should have been 
available for distributing as dividends 
were kept back by the company and 
used as-working capital. In all those 
years the income-tax authorities took 


ALR. 
proceedings under S. 23-A of the Indian — 


Inecome-tax Act, 1922. Thereafter the 


deemed dividends were assessed in the 
hands of Hungerford. But year after 
year the Directors of Turner Morrison 
passed. a resolution to the effect that 
it would be inequitable to ask Hunger- 
ford to pay the tax levied and that 
Turner Morrison itself should discharge 
that liability. These resolutions were 
duly implemented by Turner Morrison 
by paving all the taxes due from Hun- 
gerford. In about the middle of 1955. 
Haridas Mundhra entered into negotia- 
tion with Nigel Turner for purchasing 
all the shares of Turner Morrison. By 
exchange of letters in November and 
December of 1955, Hungerford agreed 
to sell and Mundhra agreed to pur- 
chase 49 per cent shares of Turner 
Morrison. The agreement also provid- 
ed for an option to Mundhra to pur- 
chase from Hungerford the balance of 
51 per cent shares of Turner Morrison 
within five years for the price agreed 
upon. A formal agreement in that 
regard was entered between Hunger- 
ford, John Geoffrey Turner, Nigel 
Turner, British India Corporation (a 
nominee of Mundhra) and Mundhra on 
October 30, 1956. In. pursuance of that 
agreement Mundhra purchased 49 per 
cent shares of Hungerford. Thereafter 


as contemplated ‘in that agreement 


Hungerford went into voluntary liqui- 
dation. On October 31, 1957 two docu- 
ments came to be executed. One is a 
deed of guarantee and indemnity. That 
was a tripartite agreement. The first 
party to that deed was Turner Morri- 
son. The second party was John Geo- 
ffrey Turner and Nigel Frederick Tur- 
ner and the third’ party was Hunger- 
ford. In that deed after setting out the 
agreement between Hungerford and 
Mundhra. it was stated: 


“Now this deed witnesseth that in 
consideration of the liquidators hav- . 
ing at the request of the Company 
(Turner Morrison) the said John Geo- 
ffrey Turner and Nigel Frederick Tur- 
ner agreed (as is testified by their be- 
ing parties to and executing these pre- 
sents) to distribute the assets of Hun~ 
gerford in specie amongst the contri- 
butories of Hungerford (such contri- 
butories being the said John Geoffrey 
Turner and Nigel Frederick Turner} 
and in consideration of the premises. 


1. The Company and the said 
John Geoffrey Turner and Nigel Fre- 
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derick Turner hereby jointly and seve- 
rally undertake to pay ard/or satisfy all 
claims for orin respect of Income-tax 
and Super-tax which is or are not pay- 
able or recoverable or may at any time 
be payable or recoverable under the 
Indian Income-tax Act by or from 
Hungerford and which payments are 
in fact legally enforced and made. 


2. The Company and the said 
John Geoffrey Turner and Nigel Fre- 
derick Turner hereby jointly and seve- 
rally covenant with the Liquidators 
and each of them that the company 
and the said John Geoffr2y Turner and 
the said Nigel Frederick Turner will 
jointly and: severally at all times here- 
inafter keep indemnified the Liquida- 
tors and each of them from all actions, 
proceedings. claims or demands in res- 
pect of or in connection with any lia- 
bility of Hungerford to Income-tax or 
Super-tax under the Indian Income-tax 
Act and also against all costs, damage 
or expenses which the Liquidators or 
any of them may pay, incur or sustain 
in connection therewith or arising 
therefrom or otherwise in relation to 
the premises.” : . 


_ 5. The second document was a 
deed of indemnity between the Turner. 
brothers and Turner Morrison. That 
deed provided that in the event of 


Turner Morrison “paying in terms of. 


the deed of guarantee and indemnity 
any sum in excess of 46 Lakhs in satis- 
faction of the iIncome-tax and super- 
tax which may at any time be payable 
or recoverable, payment of which are 
in fact legally enforced -and made 
under the Indian Incom2-tax Act by 
or from Hungerford tke Guarantors 
and each of them in consideration of 
the premises undertake to pay to the 
company (Turner Morrison) the 
amount of such excess as aforesaid”. 


6. At this stage, it may be 
mentioned that in accordance with the 
agreement entered into ketween Mun- 
dhra and Hungerford Turner Morrison 
was to discharge the tax liability of 
Hungerford to the extent of Rupees 46 
lakhs. After the sale of the 49 per cent 
shares referred to earlier, some dis- 
pute appears to have arisen between 
Mundhra and Hungerfore in regard to 
his option to purchase the remaining 
51 per cent shares of the latter. Con- 
sequently Mundhra filed a suit in the 
Calcutt@ High Court on its original 
side for the specific performance of 
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the agreement entered into between 
him and the Hungerford. The suit 
was resisted by Hungerford. But it 
was decreed. It appears that when 
the learned trial judge was about to 
conclude his judgment in that case the ` 
Counsel for Mundhra requested the 
Court to issue an injunciion requiring 
Hungerford to exercise its voting rights 
in respect of the 5i per cent shares 
which was the subject matter of the 
suit in accordance with the directions 
of Mundkra until the implementation 
of the decree for specific performance. 
The learned trial judge accepted that 
prayer and issued the injunction asked 
for. This led to serious consequences, 
some of which we have dealt with in 
our judgment in Civil Appeal No. 488 
of 1971 which we have just now pro- 
nounced. This case appears to be an 
off-shoot of that unfortunate injunc- 
tion. In the suit for specific perfor- 
mance, though Turner Morrison was 
a party, it did not plead that it had any 
lien over the shares with which we are 
concerned in this case. By agreement 
between Mundhra and Turner Morri- 
son, the latter was removed from the 
array of defendants and the suit pro- 
ceeded against the remaining defen- 
dants. 


T. After obtaining the decree 
for specific performance and the in- 
junction mentioned above, Mundhra 
appears to have not been interested in 
purchasing the 51 per cent shares by 
paying for the same evidently because 
he was in a position to have an abso- 
lute control over Turner Morrison as 
a result of the injunction issued. 
Though Hungerford filed an appeal 
against the decree in that suit. that ap- 
peal was withdrawn for reasons which 
are not clear. After the withdrawal of 
the appeal, by a Masters summons 
dated August 30, 1965 Hungerford 
moved the trial court for fixing a time 
within which Mundhra should pur- 
chase the 51 per cent shares by paying 
for the same. That application was 
rejected on September 1965 on the 
ground that the application being one 
for execution, it must be in a tabular 
form and “that any imposition of time 
limit would be to engraft something 
on the decree which does not exist in 
the decree”. The appeal. against that 
order was also unsuccessful. 

8. After the suit for specific 
performance was decreed, Mundhra. by 
himself or through ‘Turner Morrison 
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appears to -have ` made various at- 
tempts to see that Hungerford is pla- 
ced in such a position as not to be able 
to implement its part of the agree- 
ment. We have had.to deal with some 
of those aspects in Civil Appeal 488 of 
1971. Suffice it to say that according 
to Hungerford, the ` suit from which 
this appeal arises is one of the attem- 
pts of Mundhra in that direction. 


_ 9 One other circumstance that 
is necessary to. be. mentioned before 
proceeding to consider the points in 
controversy is that despite the various 
resolutions passed by the Board of 
` Directors of Turner Morrison as well 
as by the shareholders of that com- 
pany at the general meeting, the pre- 
sent suit was filed by the Secretary 
of Turner Morrison even without 
obtaining the sanction of the Board of 
Directors. The * Board of Directors’ 
sanction was sought only after the de- 
fendants’ objected to the maintainabi- 
lity of the suit. From the proceedings 
of the Board of Directors, it is clear 
that they were not even aware of the 
company against whom the suit was 
filed. From: the two resolutions passed 
by the Board of Directors ratifying the 
- action taken by the Secretary, it is 
obvious that either they were callous 
or they were mere tools in the hands 
of Mundhra ~ 


10. It is not denied on behalf 
of Hungerford that the tax due from 
that company for the assessment years 
"1939-40 to 1955-56 had been discharged 
by Turner Morrison. Hungerford’s lia- 
bility to pay tax arose because of the 
_ dividends it was deemed to have recei- 
ved from Turner Morrison as a result 
of S. 23-A proceedings. But there is 
dispute between the parties as to the 
exact amount paid by Turner Morri- 
son. We have not thought it necessary 
to go into that controversy as we have, 
agreeing with the High Court, come to 
the conclusion that the suit is not main- 
_ tainable for the reasons to be present- 
ly stated. 


11. A great deal of controversy 
centres round the question whe- 
ther when an assessment is made 
on the shareholders of a company 
as aresult of an order under Sec- 
tion 23-A. the company’s liability 
to pay that tax is primary or secon- 
dary. It was contended on behalf of 
Hungerford that that liability is a joint 
liability of both the companies as well 
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as that of the shareholders. But ac- 
cording to the appellant that liability 
is primarily that of the shareholders 
and if the company is compelled to dis- 
charge that liability, it is entitled to be 
reimbursed by its shareholders. Both . 
the trial judge as well as the appellate ` 

bench have upheld the contention of 
Hungerford and have come to the con- 
clusion that when Turner Morrison 
paid the tax due from Hungerford, it 
was discharging its own liability under. 


law and that being ‘so, it was not en- 


titled to seek reimbursement from 
Hungerford. 
12. Section 23-A empowers the 


Tncome-tax Officer to order in writing | 
if the conditions prescribed in that sec-- 
tion are satisfied that the undistributed 
portion of the assessable income of a 
company earned in the previous year 
as computed for income-tax purposes 


` and reduced by the amount of income=-= 


tax and super-tax payable by the com- 
pany in respect thereof, shall be deem- 
ed to have been distributed as divi- 
dends amongst the shareholders as on 
the date of the concerned general 
meeting. That deemed income had to 
be assessed in the hands of the share- 
holders either under S. 23 or under 
S. 34 of the Indian Income-tax Act, 
1922. 

13. The two provisos to S. 23-A 
that are important for our present 
purpose are found in cls. (ii) and (iii) 
of sub-s. (2) of S. 23-A. Clause (ii) 
says: 

“Where the proportionate share of 
any member of a company in the un- 
distributed profits and gains of the 
company has been included in his total 
income under the § provisions of sub- 
section (1) the tax payable in respect 
thereof shall be recoverable from the 
company, if it cannot be recovered 
from such member.” 

Clause (iii) reads: 


“Where tax is recoverable froma 
company under this sub-section, a 
notice of demand shall be served upon 
it in the prescribed form showing the 
sum so: pavable, and such company 
shall be deemed to be the assessee in 
respect of such sum, for the purposes 
of Chapter VI.” 


14. It was urged on behalf of 
Hungerford that the income that can 
be brought to tax as a result of an 
order under S: 23-A is net a real 
income; it is only a deemed income; 
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that -Income came to be taxed because 
of the failure of the company to de- 
Clare dividends.. It is only for the pur- 


pose of convenience that income is tax- 
ed in the hands of the shareholder; 


hence, the liability to pay that tax in- 


equity must be that of the company 
and it is for that reason S. 23-A has pro- 
vided for the realisatior of the tax 
due from the'shareholders' from the 
company. The fact that before pass- 
ing an order under S. 23-A the share- 
holders are not even required to be 


heard was emphasised. In this connec-. 


tion our attention was invited to the 
amendment of S. 23-A in 
result of which now the tax liable to 
be paid as a result of an order under 
S. 23-A is payable exclusively by the 
company. In this connection reliance 
was also placed on the language of 


S. 42 which empowers the Revenue to.. 


assess the income of a non-resident as- 


sessee in the hands of his agent, but at - 


the same time that section empowers 
that agent to retain in his hands a 
sum equal to his estimated liability 
under that section from out of 
the non-resident’s monies- in his 
hands. It was lastly urged that if 
dividends were deemed to have been 
declared, those deemed dividends 
remained in the hands of the company 
and when the company paid tax in 
respect of the same, it must be held to 
have paid the same out of the divi- 
dends of the shareholders that remain- 
ed in its hands. On the other hand, it 
was contended on behal= of Turner 
Morrison that any assessment made in 
pursuance of an order under S. 23-A 
is an assessment on the shareholders 
and not on the company. The divi- 
dends deemed to have be=n distribut- 
ed under S. 23-A is considered to be 
the income of the shareholders and not 
that. of the company. It is added on 
to the other income of the sharehol- 
der for the purpose of assessment. It 


is recoverable from the shareholder. It. 


is recoverable from the company, only 
if it cannot be recovered - from the 
shareholders and the company is deem- 
ed to be an assessee in respect of such 
sum for the purposes of Chapter VI 


only and not for all purposes. Further 


the deemed - distribution of dividends 
as a result of an order under S. 23-A 
is in no sense a real distribution of 
dividends which can be done only by 
the shareholders at the general meet- 
ing of the company. We do not. propose 


1955 as a 
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to pronounce on this controversy first- 


: Iy because this appeal can: be decided 
‘on other grounds and secondly for the 


reason that that controversy has now 
become more or less academic in view 
of the amendment of S. 23-A in 1955. 


15. For the assessment years 
1940-41 to 1952-53, Turner Morrison 
Was assessed as the agent of Hunger- 
ford as could be seen from the assess- 
ment orders. For that reason it was 
contended on behalf of Turner Morri- 
son that it is entitled to be reimburs- 
ed in respect of the tax paid by it. 
Hungerford denies that Turner Morri- 
son was its agent. According to Hun- 
gerford, the payments in question 
were made by Turner Morrison volun- 
tarily and therefore it-is not entitled 
to claim any reimbursement. Section 
43 of the Indian Income-tax Act, 1922 
prescribes as to who could be assessed 
as an agent under S. 42. That section 
says: 


“Any person employed by or on 
behalf of a person residing out of the 
taxable territories or having any busi- 
ness connection with .such person, or 
through whom such person is in the 
receipt of any income, profits or gains 
upon whom the Income-tax Officer has 
caused a-notice to be served of his in- 
tention of treating him as the agent of 
the non-resident person shall for all 
the purposes of this Act, be deemed to 
be such agent.” `>. - 


16. — It was contended on -behalf 
of Hungerford that it was not residing 
out of the taxable territories: it is a 
private limited company; hence it must 
þe held to be- residing in all places 
where it earns or deemed to earn any - 
income. It was further urged. that 
Turner Morrison was- not a person em- 
ployed by or on behalf of Hungerford 
nor did Hungerford have any business 
connections with Turner Morrison. It 
was also the contention of Hungerford 
that it did not receive any income, pro- 
fits .or gains through Turner Morrison. 
Lastly it was urged that the Income- 
tax Officer had not caused any notice 
to be served upon Turner Morrison ` 
intending to treat that company as the 
agent of Hungerford. On the other 
hand it was Turner Morrison which 
had volunteered to be assessed on be- 
half.of Hungerford. For all these rea- -- 
sons it was said that Turner Morrison 
cannot be held to have been taxed as | 
the agent of Hungerford. All these 
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contentions were taken for the first 
time in this Court. They do not ap- 
pear to have been taken either before 
the trial court or before the appellate 
court. The contentions raised involve 
determination of questions of fact. In 
the plaint, it was specifically averred 
that the payments in question were 
made by Turner Morrison as the agent 
of Hungerford. That averment has not 
_{been specifically denied. In that view, 
we are not called upon to go into the 
various submissions noted above. 


17. Before going into the other 
contentions, we may briefly deal -with 
the contention that the suit was not 
properly instituted. There appears to 
be basis for Hungerford’s contention 
that this suit was inspired by Mundhra 
and Ardeshir Jivanji Hormasji, the 
Secretary: of Turner Morrison, who 
signed the plaint on behalf of Turner 
Morrison was a mere tool in his hands. 
There is also reason to believe that 
when the Directors of Turner-Morri-~- 
son ratified the action taken by Hor- 
masji, they behaved in an irresponsi- 
ble manner as seen earlier. But all 
the same it cannot be said, the suit is 
not maintainable. It is true that under 
the Articles of Association of Turner- 
Morrison, a suit on behalf of that com- 
pany has to be filed with the consent 
of the Directors. But- the Secretary 
of the company held a general power 
of attorney from the Directors and the 
action taken by him was approved by 
the Directors. Hence there can be no 
valid objection to the maintainability 
of the suit. 


18. Three important questions 
remain to be considered. They are: 

1. Whether the claim made - by 
Turner Morrison is barred by the rule 
of estoppel, or waiver or abandon- 
ment? 

2. Whether the decision of Turner 
Morrison to take over the liability of 
Hungerford either with or without any 
guarantee from Turner brothers was 
ultre vires its powers and 

3. Whether the claim made in the 
suit or any portion thereof is barred 
by limitation? 

19. The judgments of the trial 
court and the appellate court have not 
mad2 any distinction between estop- 
‘pel, waiver and abandonment. The 
distinction between those three con- 
cepts is fine but real. In this case. 
ther2 was no plea of. any release under 
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S. 63 of the Contract Act. Hence the 
argument of Mr. <A. K. Sen, learned 
Counsel for Turner Morrison on the 
scope of that section is irrelevant and 
we shall not go into the same. The 
essential question to be considered is 
whether the facts established in this . 
case support the plea of estoppel put 
forward by Hungerford. If the ans- 
wer to that-question is in.the affirma- 
tive then there is no need to examine 
whether there was any waiver or 
fe aaa as pleaded by Hunger- 
ord. 


20. ‘Estoppel’ is a rule of 
equity. That rule has gained new di- 
mensions in recent years. A new class 
of estoppel i.e. promissory estoppel has 
come to be recognised by the courts in 
this country as well as in England. The 
full implication of ‘promissory ‘estop- 
pel’ is yet to be spelled out. We shall 
presently refer to decisions bearing on 
that topic but before doing so, let us 
examine whether Turner Morrison 
made any representation to Hunger- 
ford, if so, what is that representation. 
Further, whether Hungerford acted on 
the basis of that representation to its 
disadvantage. It is not denied that 
year after year from 1941 to 1954 Tur- 
ner Morrison passed resolutions under- 
taking to discharge the tax liability of 
Hungerford. In pursuance of those reso- 
lutions taxes due from Hungerford were 
paid. There can be no doubt that the 
steps taken by Turner Morrison were 
within the knowledge of Hungerford 
as it held 100 per cent shares of Tur- 
ner Morrison. The Directors of Tur- 
ner Morrison must have been its nomi- 
nees. The profit and loss accounts -of 
Turner Morrison must have been ap- 
proved by Hungerford year after year 
at the general meeting of that com- 
pany. In reality the Turner brothers 
were the owners of Hungerford as well 
as Turner Morrison though each of 
those companies was a separately legal 
entity. It may be that Turner Morri- 
son did not declare dividends so that 
Hungerford may avoid paying tax at 
a high rate. But at the same time 
Hungerford would not have agreed 
for not distributing dividends unless 
Turner Morrison took over the respon- 
sibility of paying the tax on the divi- 
dends deemed to have been distribut- 
ed. It is established that if dividends. 


had been declared Hungerfard would 
have got more than two and half times 


1972 


the tax paid on its behalf. The undis- 


tributed dividends were available to 
Turner Morrison to be utilised as 
working capital and thereby earn more 
profits. The. arrangement regarding 
the non-distribution of dividends as 
well as the payment for the tax due 
from Hungerford by Turner-Morrison 
must have been with th2 consent of 
Hungerford as well as of Turner 
brothers. Those arrangements had 
clearly benefited all the parties. Till 
Mundhra entered into the scene, there 
could not have been anv conflict of 
interest between Hungerford and Tur- 
ner Morrison. When Turner Morrison 
paid the tax due from Hungerford, 
legal fiction apart it wgs really pay- 
ing from the monies belonging to Hun- 
gerford. If for any reason, Turner 
Morrison had not undertaken the res- 
ponsibility to discharge the tax liabi- 
lity of Hungerford, the latter could 
have taken steps to compel the former 
to declare dividends or even compel 
it to go into voluntary liquidation. 
Hence there can be no doubt that by 
acting on the basis of th2 representa- 
tion made by Turner Morrison, Hunger- 
ford had placed itself in a disadvan- 
tageous position. But it was urged on 
behalf of Turner Morrison that the 
resolutions in question were mere pro- 
mises to do something in the future: 
They were not representations of any 
fact and as those promises were not 
supported by any consideration, they 
afford no legal basis to resist the claim 
made in the plaint. Hungerford’s ans- 
wers to these contentions are, that 
firstly those resolutions afford a good 
basis for raising a plea of promissory 
estoppel; secondly those representa- 
tions became representation of fact as 
soon as the tax liability of Hungerford 
was discharged by Turner Morrison in 
pursuance of its resolutions and lastly 
the promises made under those resolu- 
tions were supported by consideration 
inasmuch as Hungerford in response 
to those promises refrained from en- 
forcing its right to have tke profits dis- 
tributed as dividends. Now coming to 
the payments made after 1955, it is 
seen that according to tke agreement 
between Turner Morrison. Hungerford 
and Mundhra, Turner Morrison was 
required to set apart a sum of Rupees 
146 lakhs to discharge the tax liability 
of Hungerford. Accordingly Turner 
Morrisons transferred Rup2es 46 lakhs 
from its general reserve to a special 


T. M. & Co. v. H. I. Trust Ltd. 


(Hegde J)  [Prs. 20-21] S. C. 1319 


reserve. Further by the agreements 
dated October 31, 1957 set out earlier 
Turner Morrison took over the entire 
tax liability of Hungerford and the 
Turner brothers agreed to reimburse 
Turner Morrison any payment made 
on behalf of Hungerford in excess of 
Rupees 46 lakhs. All these arrange- 
ments clearly enured to the benefit of 
Turner Morrison inasmuch as it allow- 
ed that company to refrain from de- 
claring dividends and utilise that 
money for business purposes. There 
can be no doubt that it was done in the 
best interest of the company and with 
a view to further its business inter- 
ests. 


21. It is necessary to note that 
despite Turner Morrison paying the tax 
due from Hungerford from 1941 up till 
1953, those payments were not debit- 
ed to the account of Hungerford nor 
were they shown as debts due from 


Hungerford in the balance sheets 
placed before the general meet- 
ing. Those balance sheets were 


approved by the general meeting. 
It was plainly admitted by the witnes- 
ses examined on behalf of Turner Mor- 
rison that the amounts paid on behalf 
of Hungerford were not considered as 
debts due from that company till about 
the time of filing the suit. In the 
general meeting of Turner Morrison 
held on March 29, 1956, the recom- 
mendation of the Board of Directors 
to transfer Rupees 46 lakhs from the 
general reserve to a special reserve for 
the purpose mentioned earlier was 
approved. Thereafter Turner Morrison 
paid the tax due from Hungerford for 
the assessment year 1952-53 and debi- 
ted the same to that special reserve. 
While Turner Morrison was keeping 
Hungerford informed .of the assess- 
ments made on it and the refunds 
ordered, at no time it made any de- 
mand on Hungerford to.reimburse the 
moneys paid. On several occasions Tur- 
ner Morrison entered into agreements 
with the President of India undertak-. 
ing to discharge the tax liabilities of 
Hungerford upto an agreed maximum. 
Turner Morrison was 








Hungerford in all the assessment 
proceedings. It used to file ap- 
peals on behalf of Hungerford 


It had received all 
the amounts ordered to be refund- 
ed. It was keeping Hungerford in- 
formed of the various orders passed 
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by the Income-tax authorities, but yet. 
without making any demand for: the 
. payment of tax paid by it. The docu- 
ments produced in the case and the 
admissions made by the witnesses exa- 
‘mined on behalf of Turner Morrison 
make it abundantly clear that the idea 
of claiming back the tax paid on be- 
half of Hungerford came to be enter- 
tained. by Turner-Morrison only after 
Mundhra came to control that com- 
pany. With this background let us now 
consider whether Turner Morrison is 


estopped from making the claim in 
question. | 
22. In support of its case Hun- - 


gerford relies primarily on the doctrine 
of Promissory Estoppel. This doctrine 
has assumed importance in recent 
years though it was dimly noticed in 
Some of the earlier cases. The leading 
case on the subject is Central London 
Property Trust Ltd. v. High Trees 
House Ltd. 1947-1 KB 130. The facts. 

of that case are as follows: ` 
23. Central London Property 


Trust Ltd. let to the High Trees House = 


Ltd., a subsidiary of the former a 
block of flats for a term of 99 years 
from September 29, 1937 at a ground 
rent of £2500 a year. In the early part 
of 1940, owing to war conditions then 
prevailing only a few of the flats in 
the block were let to’ tenants and it 
became apparent that the High Trees 
House Ltd. would be unable to pay the 
rent reserved by-the lease out of the 
rent of the flats. Discussions took 
place between the Directors of the 
two companies and as a result on 
January 3, 1940, a letter was sent by 
the lessor to the lessee confirming that 
the ground rent of the premises would. 
be reduced from £2500 to £1250 as 
from the beginning of the term. The 
lessee thereafter paid the reduced 
rent. By the beginning of 1945, all 
flats were let but the lessee continu- 
ed to pay only the reduced rent. in 
September 1945. the lessor wrote to 
the lessee demanding rent at the rate 
of £2500 per year. It also claimed 
at that rate for the quarters ending 
September 29 and December 25, 1945. 
The lessee repudiated that claim. The 
question for decision was whether the 
lessor was bound by the concession 
that it had agreed to show as the same 
was not supported by any considera- 
tion. Answering that question 
Denning, J. (as he then was) held that 
where parties enter into an agreement 


-SC 718). -The facts of that case, in- 


which is intended to create legal rela- 
tions between them and in: pursuance | 
of such arrangement one party makes 
a promise to the other which he knows 
will be acted on and which is in fact 
acted on by the promisee, the Court 
will treat the promise as binding on 
the promisor to the extent that it will 
not allow him to act inconsistently 
with it even although the promise may 
not be supported by consideration in 
the strict sense. Therein the Court 
divided. the claim made in the suit into 
two categories one for the period 
prior to the end of 1945 and the other 
for- the period thereafter. It disallow- 
ed the claim of the lessor in respect of 
the former and allowed the claim re- 
lating to the latter period. 

24. The rule laid down in High 
Trees case, 1947-1 KB 130 (supra) 


-again came up for consideration be- 


fore the King’s Bench in Combe v. 
Combe, (1951) 2 KB 215. Therein the 
Court ruled that the principle stated 
in High Trees’ case, 1947-1 KB 130 
(supra) is that, where one party has. 
by his words or conduct. made to the 
other a promise or assurance which 
was intended to affect the legal rela- 
tions between them and to be acted on 
accordingly, then, once the other party 
has taken him at his word and acted 
on it, the party who gave the promise 
or assurance cannot afterwards be 
allowed to revert to the previous legal 
relationship as if no such promise or 
assurance had been made by him, but 
he must accept their legal relations 
subject to the qualification which he 
himself has so introduced, even though 
it is not supported in point of law by 
any consideration, but only by his 
word. But that principle does not 
create any cause of action which did 
not exist before so that, where a pro- 
mise is made whichis not supported by 
any consideration, the promisee cannot 


-bring an action on the basis of that 


promise. This principle ‘enunciated in 
the High Trees’ case. 1947-1 KB 130 
(supra) was also recognised by the 
House of Lords in Tool Metal Manufac- 
turing Co. Ltd. v. Tungsten Electric 
Co. Ltd., 1955-2 All ER 657. That pri- 
nciple was adopted by this Court in 
Union of India v. Indo-Afghan Agencies 
Ltd.,(1968) 2 SCR 366 = (AIR 1968 


brief, are as follows: 


25. In exercise of its powers 


under Section 3 of the Imports and 
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Exports (Control) Act, 1947, Central 
Government issued the Imports 
(Control) Order, 1955 and other orders 
setting out the policy zZoverning the 
grant of import and export licences. 
The Central Government also evolved 
an Import Trade Policy, to facilitate 
the mechanism of the Act and the order 
issued thereunder, and it was modifi- 
ed from time to time by issuing fresh 
Schemes in respect of new commodities. 
In 1962, the Central Government pro- 
mulgated the Export Promotion 
Scheme providing incentives to expor- 
ters of woollen textiles and goods. It 
provided for the grant to an exporter 
certificates to import raw materials of 
a total amount equal to 100% of the F. 
O. B. value of his exports. Clause 10 
of the scheme provided that the Tex- 
tile Commissioner could grant an im- 
port certificate for a lesser amount if 
he is satisfied. after holding an enquiry 
that the declared value of the goods 
exported is higher than the real value 
of the goods. The Scheme was extend- 
ed to exports of woollen textiles and 
goods to Afghanistan, M/s. Indo-Afghan 
Agencies Ltd. exported woollen goods to 
Afghanistan and were issued an Ex- 
port Entitlement Certiiicate by the 
Textile Commissioner not for the full 
F. O. B. value of the goods exported 
but for a reduced amount on the basis 
of some private enquiry supposed to 
have been held by him but not after 
holding an enquiry as contemplated by 
the Scheme. The representation made 
by the Indo-Afghan Agencies in that 
connection to the Central Government 
was rejected. Thereafter M/s. Indo- 
‘Afghan Agencies Ltd. mcved the High 


Court to set aside the order of the -> 


Textile Commissioner and the Govern- 
ment and to issue a direction to them 
to grant licences for an amount equal 
to 100% of the F. O. B. value of their 
exports. That prayer was resisted 
by the Government on various grounds, 
inter alia, that the Export Promotion 
Scheme was administrative in charac- 
ter, that it contained m=2re executive 
instructions issued by the Govern- 
ment to the Textile Commissioner and 

created no enforceable rights in the 


exporters who exported their goods. 


in pursuance of the scheme and it im- 
posed no obligation on the Government 
to issue import certificates. The High 
Court and later this Court in appeal 
rejected,that contention. This Court 
held that the Government is not ex- 
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empt from liability to carry out the 
representation made by it as to its fu- 
ture conduct. In arriving at that con- 
clusion this Court placed reliance on 
the decision of Denning, J. in Robert- 
son v. Minister of Pensions, (1949) 1 
KB 227. Therein (Denning, J.) was 
dealing with a case of serv- 
ing army officer who wrote 
to the War Office regarding 
a disability and received a reply that 
his disability had- been accepted as 
attributable to “military service”. 
Relying on that assurance he forbore 
to obtain an independent medical 
opinion. The Minister of Pensions 
Tater decided that his disability 
could not be attributed to War 
Service. . Therein the Court held that 
as. between the subjects such an as- 
surance would be enforceable because 
it was intended to be binding, intended 
to be acted upon and was in fact acted 
upon, and the assurance was also bind- 
ing on the ground because no term 
could be implied that the Crown was 
at liberty to revoke. The rule laid 
down in these decisions undoubtedly 
advances the cause of justice and hence 
we have no hesitation in accepting it. 


26. It was urged on behalf of 
Turner Morrison that the authority 
given to it to discharge the tax liabi- 
lities of Hungerford as well as the 
agreements entered into by it with 
Hungerford and the Turner brothers 
were ultra vires its. powers, and con- 
sequently they provide no legal basis 
to resist the plaint claim. It is true 
that a Private Ltd. Company cannot 
exceed the powers conferred on it 
under its Memorandum of Association. 
Therefore, for considering whe- 
ther Turner Morrison was competent 
to undertake the liability it did, 
we have to look to the provi- 
sions in the Memorandum. Cl. 3 
(b) of the memorandum: empowers 
the Turner Morrison to carry on 
business in India and elsewhere as 
merchants, general merchants, agents 
and traders ete. Sub-clause (q) of 
that clause gives power to the company 
tto receive money on deposit at in- 
terest or otherwise and lend money to 
such persons, with or without security 
and on such terms as may seem ex- 
pedient and in particular to 
customers of and . other persons 
having dealing with the company and 
to give any guarantee or indemnity as 
may seem expedient. = 
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27. Sub-clause (x) authorises 
the company: 


“to distribute among the mem- 
bers of the company in specie any pro- 
perty of the Company, but no distribu- 
tion amounting to a reduction of capital 
shall be made without the sanction, if 
any, for the time being required by 
aw.” 
- 28. Sub-clause - (z) authorises 
the company to do all such other things 
as are incidental or conducive to the 
attainment of objects mentioned in 
Memorandum. 


29. As seen earlier the non-dis- 
tribution of the dividends had augment- 
ed the working capital of the company 
thus affording it facility to earn 
more profits. Any step taken to aug- 
ment the working capital of the com- 
pany is undoubtedly incidental to the 


-|business of the company and further. the 


same was conducive to the attainment 
of the objects mentioned in the Memo- 
randum. When Turner Morrison paid 
the tax due from .Hungerford in 
substance though not in form, it 
was distributing a portion of its 
assets to the 100 per cent share 
holders of the company but with- 
out reducing its capital. Hence we 
are unable to see how it can be said 
that the Turner Morrison had acted 
ultra vires its powers. Mr. A. K. Sen 
learned Counsel for Turner Morrison 
invited our attention to several decisions 
wherein the Courts had taken the 
view that the actions taken by the 
companies concerned were ultra vires 
their powers. Those decisions ‘were 


rendered on the facts: of those 
cases. Whether a transaction enter- 
ed into by a company. can be 


said to be within its powers or not has 


to be decided on the basis of the facts 


established and the provisions in its 
Memorandum and not on the basis of 
any abstract rule. 

30. The only other question 
that remains to be considered is whe- 
ther the suit claim is barred by limita- 


- tion even on the assumption that claim 


is otherwise in order. 


€ 


For pronounc- 
ing on this question, it is first neces- 
sary to decide whether Turner Morri- 
son had waived its lien over the 
shares held. by Hungerford. There can 
be no doubt that Turner Morrison has 
the power to waive the paramount lien 
it has upon all the shares registered 
in the name of each member; for his 
debts or liabilities to the Company. 
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“money payable to the 


ALR. 
That much is clear from Article 22 of 


- the Articles of Association. That Arti- 


cle provides that: 


"Unless otherwise agreed the re- 
gistration of transfer of shares shall 
operate as a waiver of the Company’s 
lien (if any) upon such shares.” 


31. In Buckley on Companies 


- Acts (13th Edn. at p. 797) dealing with 


the question of lien, it is observed: 


E E EE seen For such a provision 
is for the protection of the Company, 
and is capable of being waived by the 
company.” 


We have to see whether the company 
in fact had waived the lien it had in 
respect of the suit claim, assuming that 
the said claim is otherwise good. As 
seen earlier at all stages. Turner 
Morrison took over the responsibility 
of paying the tax due on behalf of 
Hungerford. There was no idea of re- 
covering the amount paid as tax, from 
Hungerford. When Hungerford sold 
49 per cent. of its shares to Mundhra the 
same was registered without any ob- 
jection. It was clearly admitted by 
the Secretary of Turner Morrison and 
other witnesses examined on behalf of 
that company that the idea of suing 
Hungerford for recovering the tax paid| - 
was conceived for the first time after 
Mundhra obtained the decree for speci- 
fic performance. Under these circums- 
tances, it is clear that Turner Morrison 
had waived the lien that it might have 
had over the shares held by Hungerford. 
Hence the only claim that Turner 
Morrison could have made against 
Hungerford was a money claim. The 
present suit was filed on November 15, 
1965. Hence it is governed by the 
provisions of the Limitation Act, 1963 
which came into force on April 1. 1964. 
Article 23 of that Act fixes a period of 
three years.for instituting a suit “for 
plaintiff for 
money paid for the defendant” and the 
cause of action for the same commences 
when the money is paid. To the same 
effect was Article 63 of the Limitation 
Act, 1908. The amounts claimed in 
the present suit except those.in res- 
pect of the assessment for the assess- 
ment year 1955-56 were all admittedly 
paid before November’ 15; 1962. Hence 
they are prima facie barred by limita- 
tion. So. far as the payments made in 
respect of the assessment for the assess~ 


ment year 1955-56 is concerned, Turner 


Morrison can have no’ claim against 
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Hungerford because und2r the amend- 
ed Section 23-A of the Income-tax 
Act, 1922, that liability was that of 
Turner Morrison itself. But it was 
urged on behalf of Turner Morrison 
that in view of Section 15 (5) of the 
Limitation Act, 1963, the claim made 
leaving aside the claim made in respect 
of the assessment for the assessment 
year 1955-56 is not barred. Sec- 
tion 15 (5) prescribes: 

“In computing the period of limita- 
tion for any suit the time during which 
the defendant has been absent from 
India and from the territories outside 
India under the administration of the 
Central Government shall be exclud- 
ed”. 


32. It was urged on behalf of 
Turner Morrison that Hungerford is 
a non-resident company. Therefore it 
cannot be said that at any time it was 
present in India. Hence the suit is not 
barred. If this argument is correct 
then there can be no period of limita- 
tion for filing a suit ageinst a non-re- 
sident company a proposition which is 
prima facie startling. Can we hold that 
Section 15 (5) applies tc a suit of the 
type with which we are concerned? 
That provision contemplates the case of 
a defendant who has been absent from 
India. That article presupposes that 
defendant was at one time present in 
India and later he has been absent from 
India. A person who was never m 
India cannot be considered as having 
been: absent from India. Factually a 
company cannot either be present in 
India or absent from India. But it may 
have a domicile or resicence in India. 


Sometimes questions have arisen as to. 


what is the place of residence of an in- 
corporated company. Dicey in his 
Conflict of Laws (4th Ecn. P. 152 rule 
19) pointing out the difference between 
the domicil of a natural person and that 
of a corporation, says: 


“The domicil of a human being is 
a fact which on certain soints subjects 
him to the law of a particular country 
The domicil of a corporation is a fiction 
suggested by the fact that a corporation 
is, on certain points, e. g., the jurisdic- 
tion of the Courts, subject to the law of 
a particular country. A man, that is to 
say, is in some respects subject to the 
law of England because he has 
in fact an English domicil; a cor- 
poratiofi is by a fiction supposed to have 
an English residence or domicil because 
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it is in certian respects subject to the 
law of England. Hence a corporation 
may very well be considered domiciled 
or resident, in a country for one purpose 
and not for another, and hence, too. the 
great uncertainty as tothe facts which 
determine the domicil, or residence of. 
a corporation. In each case the parti- 
cular question is not, at bottom, whe- 
ther a corporation has in reality a 
permanent residence in a particular 
country, but whether, for certain pur- 
poses (e. g. submission to the jurisdic- 
tion of the Courts or liability to taxa- 
tion), a corporation is to be considered 
as resident in England or in some 
other country.’ 

33. . The question of residence 
of an insurance company registered 
and having its registered office 
in a Foreign Country came up 
for consideration before the Chancery 
Division in New York Life Insurance 
Company v. Public Trustee, 1924-2 Ch. 
101. Therein Pollock M. R. quoted 
with approval the following passage 
from the judgment oof Lord St. 
Leonards in Carron Iron Co. v. 
Maclaren, (1855) 5 HLC 416. 


“I think that this company may pro- 
perly be deemed both Scotch and 
English. It may. for the purposes of 
jurisdiction, be deemed to have two 
domiciles. Its business is necessarily 
carried on by agents and I do not know 
why its domicile should be considered 
to be confined to the place where the 


goods are manufactured .........ccc cae ceeee 
There may be two domiciles and two 
jurisdictions; and in this case there 


are, as I conceive, two domiciles and a 
double sort of jurisdiction, one in 
scotland and one in England: and for 
the purpose of carrying on their busi- 
ness, one is just as much a domicile of 
the corporation as the other.” 


34. The same view was expres- 
sed in that case by Warrington, L. J. 
and Atkin L. J. 


35. A Division Bench of the 
Bombay High Court. in Sayaji Rao ` 
Gaikwar of Baroda v. Madhavrao 
Raghunathrao, AIR 1929 Bom 14 deal- 
ing: with the scope of Section 13 of 
the Limitation Act 1908 which is identi- 
cal with the present Section 15 (5) held 
that Section 13 must be read so as to 
avoid the obvious absurdity that 
arises if such corporate bodies are 
deemed to reside out of British India 
so that suits against them can never be 
barred at all. And this can be done 
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by treating them as defendants, who | 


by reason of their special character, 
are not absent from British India with- 
in the meaning of the section, because 
they have not got the same liberty as 
private individuals to reside personally 
in British India and attend to their 
affairs and they must do so through 
agents or representatives. Under those 
‘circumstances. they can. be held to re- 
side in British India in so far as they 
‘actually carry on business through 
their representatives in British India. 


| 36. Section 15 (5) of the Limi- 

tation Act, 1963 can be viewed in one 
of the two ways i.e. that that provision 
does not apply to 
panies at all or alternatively that the 
incorporated companies must be held 
to reside in places where they carry 
on their activtiies and thus being pre- 
sent in all those places. Hungerford is 
an Investment company. It had invest- 
ed large sums of monies in Turner 

|Morrison. Its Board of Directors used 
to meet in India now and then. It was 
(through its representatives) attending 
the general meeting of the share-holders 
of Turner Morrison. Under these cir- 
cumstances, it must be held to have 
been residing in this country and con- 
sequently. was not absent from this 
country. Hence Section 15 (5) cannot 
afford any assistance to Turner Morri- 
son to’ save the bar of limitation. 


37. For the reasons mentioned 


above, this appeal fails and it is dis- 


missed. Turning to the question of 
costs, from what we have said earlier, 
it is clear that there was no justification 
for bringing the suit. The suit was 
clearly engineered by Mundhra to at- 
tain certain ulterior purposes of his. 


But unfortunately neither he nor his - 


likely collaborators, the Directors of 
Turner Morrison.are before us. The 
only accessory of Mundhra who is be- 
fore us is the Secretary of Turner 
' Morrison, Hormasji.. There is no justifi- 
C cation to. make ‘Turner Morrison in 
which Mundhra has only 49 per cent. 
shares to bear the costs. In the circum- 
stances, we think it proper to direct 
Hormasii to bear the costs of both the 
parties in this Court. The order made 
by the High Court as regards costs 
-= will stand. 

Appeal dismissed. 
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C. Buchivenkata Rao (dead) by his. 
Tegal representatives, Appellants v- 
The Union of India and others, Res- 
pondents. . 

' Civil Appeal No. 2580 of 1969. D/- 
8-3-1972. | 

(A) Mineral Concession Rules 
(1949) (Since repealed), R. 27 — Ap- 
plication for mining lease — Supply of 
necessary details in application. under 
R. 27 is directory and not mandatory. 
(X-Ref: Rule 32). l (Para 8) 

There is no provision showing that 
the cefects in an application which is 
accompanied by the fee prescribed in 
rule 28 cannot be subsequently re- 
moved. The information given in the 


‘application is intended for the satis- 


faction of the authorities granting the 
lease so that, after considering merits 
and making a grant, proper details are 
embodied in the lease actually grant- 
ed. (Case law discussed). (Para 7) 


Rule 32 does not- directly affect 
the question whether an application for 
a lease could be considered a proper 
application or not by the authorities 
concerned. The second ` provision to 
this rule, however, provides for the 
manner in which certain defects may 
be cured. (Para 6) 


Therefore, where the application 
does not produce a-defect affecting the 
validity of the lease, and the details 
supplied in the application corres- 
pond with the contents of the lease 
after the alleged lacuna i.e. the pro- > 
per map in the instant case, has been 
tilled up, the grant of the lease to the 
applicant cannot be said to be invalid. 

(Para 8) 


-(B) Mineral Concession. Rules 
(1949). (Since repealed), R. 27 — Ap- 
plication for mming lease — Applicant 
dying during pendency of appeal — 
His legal representatives have no right 
to continue appeal — (X-Ref: Mineral 


‘Concession Rules (1960), R. 9)—(X-Ref: 


C. P. C. (1908) O. 22, R. 3). (Para 14) 


In order to enable a legal repre- 
sentative to: continue .a legal proceed- 
ing, the right to sue or to pursue a 


*(Writ Petn. No. 3124 of 1967, D/- 6- © 
8-1969 — Andhra Pra.) 
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remedy must survive the death of his 

predecessor. The rights which an ap- 

plicant may have had for the grant of 

a mining lease, on the strength of an 

alleged superior claim, cannot be sepa- 

rated from his personal qualification. 

There is no provision in the mineral 

concession rules for imp_eading an heir 

who could continue the application for 

a mining lease. The schame under the 

rules seems to be that, if an applicant 

dies, a fresh application has to be pre- 
sented by his heirs or lezal representa- 
tives if they themselves desire to ap- 

ply for the grant of a lease.-AIR 1970 

SC 759, Distinguished. (Para 14) 

Cases Referred: Chronological Paras 

AIR 1970 SC 35 = (1970) 1 SCR 
413, Chitra Ghosh v. Union of 
India 12 

AIR 1970 SC 759 = (1969) 2 SCR 
007, Dhani Devi v. Sant Bihari 15 

AIR 1970 SC 1150 = (1970) 3 

“SCR 363=1970 Lab IC 1029, 

5. L. Aggarwal v. General Mana~ 
= ger Hindustan Steel Ltd. 

AIR 1970 SC 1354 = (1971) 1 
SCR 153, N. Setharamaiah v. 
Kotaiah Naidu 11 

AIR 1963 SC 1417 = (1963) Supp 
2 SCR 760. Banarsi Das v. Cane . 
Commr. Uttar Pradesh ` 8 

AIR 1961 SC 928=(196L) 3 SCR 
or Bhagwati Saran v..State of 

P 


AIR 1959 Puni 589 = €1 Pun LR 
544, J. A. Trivedi Brothers v. 
Union of India 


Mr. A. Subba Rao Advocate for 
Appellants; Mr. S. P. Nayar Advocate, 
(for No. 1), Mr. P. Ram Reddy, Sr. 
Advocate (Mr. A. V. V. Nair. Advocate 
with him) (for Nos. 2 and 3); M/s. P. P. 
‘Rao and T.- V. S. Narasimhachari, 
Advocates (for No. 4) for Respondents. 

The Judgment of the Court was 
delivered by 

BEG, J:— This appeal, from a 
Judgment and order of the Andhra 
Pradesh High Court dismissing the ap- 
pellant’s Writ Petition, comes up be- 
fore us by a Certificate under Art. 133 
(1) (a) of the Constitution, in the fol- 
lowing circumstances: 


2. One Buchivenkata Rao had 
filed applications on 1-9-1959 and 1-8- 
1960 under Mineral Concession Rules, 
(hereinafter referred to as ‘the Rules’) 
before the Collector of Nellore, for the 
grant of a mining lease to him of an 
area mentioned in his applications. He 


12 


12 


of a 
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alleged that his applications complied 
with the rules framed under the Mines 
and Minerals (Regulation and Deve- 
lopment) Act of 1957. The State Gov- 
ernment rejected the application of 1- 
8-1960 on 7-12-1960, but granted the 
application made on 4th October, 1960, 
by the Respondent Kumara Rajah of 
Venkatagiri (hereinafter referred to as 
Venkatagiri). The ground on which the 
application of the appellant Rao was 
rejected was that Venkatagiri had a 
prior claim. The appellant Rao had 
then preferred a Revision application 
to the Central Government under the 
Mineral Concession Rules which came 
into force on llth November, 1960. 
The Central Government had rejected 
the revision application on the ground 
that it was not filed within the pres- 
cribed time. Upon a Writ Petition filed 
in the High Court of Andhra Pradesh, 
the order of rejection of the revision 
application by the Central Government 
was quashed. The Central Government 
was directed to consider Rao’s appli- 
cation on merits. The Central Govern- 
ment had, after giving due opportunity 
to be heard to the appellant Rao, dis- 
missed his application on 18th October, 
1967, holding that Venkatagiri had 
priority over his claim. Rao then filed 
a second Writ Petition which was dis- 
missed on 26th September, 1969. The 
Judgment and order of dismissal are - 
now under appeal before us. 

3. The Judgment of the High 
Court shows that the appellant Rao 
had relied on the following three 
grounds only at the time of arguments 
on his Writ Petition:— firstly, that the 
application of Venkatagiri was not 
made in accordance with Rules 27 and - 
32 of the said Rules of 1949; secondly, 
that the application of Vankatagiri was 
not for a fresh lease but for the con- 
tinuation of a previous lease so that 
it did not fall within the purview of 
the rules; and thirdly. that the Cen- 
tral Government had not considered 
in detail the various comments offered 
by the State Government with regard 
to each ground of revision. 


4. A contention noticed by the 
High Court, as a separate ground 
of attack, was that the Central 
Government had relied upon a ruling 
Single Judge of the Punjab 
High Court. in J. A. Trivedi Bro- 
thers v. Union of India, AIR 1959 
Punj 589 holding that Rules 27 to 
29 did not make defective applications 
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void, but this view had been reversed 
by a Division Bench of that . Court. 
_ This was not really a separate ground 
but a contention relating to the effect 
of failure to comply strictly with Rules 
27 to 29 of the Rules of 1949. The 
main contention of Rao was that the 
application of Venkatagiri had to be 
disregarded as it failed to comply with 
the rules, and, therefore, was not an 
application in the eye of law, so that, 
out of several competing. applications, 
Rao’s application ought to have been 
granted. The High Court. made it clear 
that other grounds were taken in Rao’s 
petition, but were not argued there. In 
this Court, a fresh ground, neither 
taken nor argued before the High 
Court, is sought to be urged in addi- 
tion to the other grounds before the 
High Court which were repeated be- 
fore us. We will take up the grounds 
advanced in the High Court and again 
in this Court before considering the 
entertainability of the fresh ground. 


5. At this stage, before dealing 


with the first ground, we may set out 
the relevant rules 27 and 32 of 1949 
which run as follows: 


"27. Application for mining 
Iease—An application for a mining lease 
shall, in case of land in which the 
minerals belong to Government, be 
made to the State Government con- 
cerned through such officer or autho- 
rity as it may appoint in this behalf 
and shall contain the following parti- 
culars’ 


(a) @ If the applicant is an indi- 
vidual, his name. nationality, profes- 
Sion, and residence, and 


(ii) if the applicant is a partner- 
ship firm, a company or an association 
or body of individuals, whether incor- 
porated or not, its name, nature and 
place of business, place of registration 
of incorporation and except in the case 
of a company which is not a private 
company as defined in the Indian Com- 
panies Act, 1913- (VII of 1913) the 
names.and addresses of the individuals 
constituting such partnership firm, 
company. association or body. 


(b) The number and date of the 
notification of the grant.or renewal of 
certificate of approval of the appli- 
cant; i 

(c} A description, illustrated by a 
map or plan, showing as accurately as 
possible the situation, boundaries and 


ALR. 


area of the land in respect of which 
the lease is required; 

(d) The mineral or minerals which 
the applicant intends to mine; 

(e) The areas and: minerals within 
the jurisdiction of the State Govern- 
ment for which the applicant or any 
person, joint in interest with him al- 
ready holds a mining lease; 

(f) If the applicant holds a pros- 
pecting license for the area applied for, 
the number and date of such license; 


(2) The period for which the lease 
is required; and - 

'(h) The industry, if any, which 
the applicant proposes to develop and 
the location of such industry. l 


Explanation:— The map or plan 
referred to in item (c) should give suf- 
ficient information to enable identifi- 
cation of the area in respect of which 
the lease is required”. 


“32. Priority — (1) If more than 
one application regarding the same 
land is received, preference shall be 
given to the application received first, 
unless the State Government, for any 
special reason, and with the prior ap- 
proval of the Central Government 
decides to the contrary. ` 


Provided that where more than 
one application in respect of the same 
land is received on the same day. the 
State Government, after taking into 
consideration the matters specified in 
sub-rule (2) and after obtaining the 
prior approval of the Central Govern- 
ment, may grant the mining lease to 
such one of the applicants whom it 
considers to be the most suitable. 


Provided further that no applica- 
tion shall be deemed to be incomplete 
ior the purposes of this rule on ac- 
count of the -omission or misdescription 
of the number and date of the - pros- 
pecting licence and of the profession. 
or residence or nationality in the case 
of an individual or of the place of busi- 
ness in the case of a partnership firm, 
a company or an association’ or body 
of individuais, whether incorporated 
or not, if such omission or misdescrip- 
tion is corrected within a period spe- 
ecified by the State Government or an. 
officer appointed by that Government 
in this behalf. 


(2) The matters referred to in the 


‘proviso to sub-rule (1) shall beethe fol- 
lowing namely: 
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(i) experience of the applicants in 
mining; 

(ii) financial soundness and stabi- 
lity of the applicants: 


(iii) special knowledge of geology 
Or mining and the technical staff al- 
ready employed or to be employed for 
the work.” 

6. It is clear to us that the de- 
tails mentioned in Rule 27 are intend- 
ed for the correct identification of the 
individual to whom the lease is to be 
granted, the minerals waich are to be 
mined, the area in respect of which 
the lease was to be grented, and the 
qualifications of the applicant. Consi- 
derable emphasis was placed on the 
word ‘shall’ in Rule 32 with regard to 
the priority to be given between dif- 
ferent applicants. This rule does not 
directly affect the question whether an 
application for a lease could be consi- 
dered a proper application or- not by 
the authorities concernec. The second 
proviso to this rule however, provides 
for the manner in which zertain defects 
may be cured. Rule 32, sub-rule (2). 
introduced in 1955 before the grant of 
the application of Venkatagiri, shows 
that the individual qualifications of 
the applicants including their special 
knowledge, their capacity to engage 
technically efficient staf, their finan- 
cial soundness and stability, had to be 
taken into account in determining the 
question of priority. Again Rule 26, 
imposing certain restrictions, prohibits 
the grant of the lease to any person 
who does not hold a certificate of ap- 
proval from the State Government or 
who has not produced an Income-tax 
clearance certificate. It does not prohi- 
bit any grant on the ground that the 
application for it is decective or not 
accompanied by a map. The form of 
the application seems tə be subordi- 
nate to the essential facts to be taken 
into account before granting a lease. 

7. There is no provision in the 
Act showing that the defects. in an ap- 
plication which is accompanied by the 
fee prescribed in Rule 28 cannot be 
subsequently removed. The informa- 
tion given in the application is intend- 
ed for the satisfaction of the authori- 
ties granting the lease so that, after 
considering merits and making a grant, 
proper details are embodied in the 
lease actually granted. It was not 
urged anywhere that, as a result of 
any defects in the application of Ven- 
katagiri, the lease itself could not be 
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executed. This indicates that the omis- 
sion to file a proper map initially was 
cured. 


8. The High Court had relied 
on a decision of this Court in Banarsi 
Das v. Cane Commr. U. P. AIR 1963 
SC 1417, where conditions similar to 
those laid down by Rule 27 were held 
to be directory. It had also held that, 
€ven assuming that some of the 
requirements in the rules may be man- 
datory, it could not be held that the 
mere want of a map or of details, des- 
cribing the area for which the lease 
was applied for, would make the ap- 
plication itself void or of no effect. We 
are, therefore, unable to find any error 
in the view adopted by the High Court 
that the supply of necessary details 
was directory and not mandatory. If 
it did not produce a defect which af- 
fected the validity of the lease, and the 
details supplied in the application cor- 
responded with the contents of the 
lease after the alleged lacuna had been 
filled up, the grant of the lease to Ven- 
katagiri was valid. ` 


9. As regards the second ground 
that the application of Venkatagiri had 
to be interpreted as an application for 
the continuation of an already exist- 
ing lease and not for the grant of a 
fresh lease, we find that the High 
Court had rejected this contention by 
pointing out that the application was 
on a form which complied with Rule 27 
So that it could be treated as a fresh 
application. We find nothing wrong 
with the High Courts interpretation 
of the application made by Venkata- 
giri. 
| 10. The High Court had also 
found, as a fact, that the order of the 
Central Government disclosed that it 
was based on relevant considerations 
and could not be said to have omitted 
consideration of anything material 
simply because the details of matters 
considered were not fully set out. We 
concur with this view and are unable 
to hold that the order of the Centra] 
Government was vitiated on the third 
ground urged on behalf of Rao. 


11. We may now refer to the 
fresh question which was sought to be 
raised on behalf of the appellant by: 
means ofan application before us. This 
was, that this Court had pointed out in 
N. Setharamaiah v. Kotaiah Naidu, 
(1971) 1 SCR 153 = (AIR 1970 SC 
1354), that, on 15th September, 1956, 
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amended and a new sub-rule 28 (1-A) 
was introduced which provided that 
every application under Rule 27, shall 


be disposed of within -nine months. 


from the date of its receipt, and had 
held that the effect of the amended 
Rule 57, which was further amended 
on 14-9-1956, was that an application 
remaining undisposed of within the 
period prescribed will be deemed to be 
rejected. It was urged that we should 
allow this point to be argued for the 
-first time in this Court although it 
was neither raised nor argued in the 
High Court. It was submitted that 

is was a pure question of law on 
which no investigation of facts afresh 
was required. 


12. — On the other hand, it has 
been contended, on behalf of the con- 
- testing respondent, that a new point 
should not be allowed to be urged at 
this stage for which reliance was placed 
on Bhagwati Saran v. State of Uttar 
Pradesh. (1961)3SCR 563 atp 368. = 
(AIR 1961 SC 928); S. L. Aggarwal v. 
General Manager, Hindustan Steel ‘Ltd. 
(1970) 3 SCR 363 at p. 365 = (AIR 1970 
SC 1150): Chitra Ghosh v. Union of 
Tndia, (1970) 1 SCR 413 at 420 = (AIR 
1970 SC 35). l 


13. Even if we had been - dis- 
posed to consider this new ground on 
the plea that exceptional circumst- 
ances justified our going into it, we 
must here point out another fact which 
affects the very maintainability of the 
appeal before us now. The appellant 
B. Rao died on 18-2-1970. His sons 
filed en’ application: in this Court on 
90-7-1970 for impleading them as the 
heirs and legal representatives of the 
deceased. This application was tenta- 
tively allowed, on 3-11-1970, under the 
orders of the Registrar of this Court, 
subject to such objections to the rights 
of the substituted appellants to be 
heard 
behalf of the deceased as may be 
taken before us at the hearing of the 
appeal. 

14. Tt ħas to be remembered 
that, in order to enable a legal repre- 
sentative to continue a legal proceed- 
ing, the right to sue or to pursue. a 
remedy must survive the death of his 
predecessor. In the instant case, we 
have set out provisions showing that 
the rights which am applicant may 
have had for the grant of a mining 
lease, on the strength of an alleged 


and to continue this appeal on 
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superior claim, cannot’ be separated 
from his personal qualifications. No 
provision has been pointed out to us 
in the rules for impleading an heir 
who could continue the application for 
a mining lease. The scheme under the 
rules seems to be that, if an applicant 
dies a fresh application has to be pre- 
sented by his heirs or legal represen- 
tatives if they.themselves desire to ap- 
ply for the grant of a lease. It may be 
that the heirs and legal representa- 
tives. if they are continuing the busi- 
ness or industry of the deceased and 
have the required qualifications, -obtain 
priority over an earlier applicant on` 
account of special reasons for this pre- - 
ference. But, in each case, they have 
to apply afresh and set out their own 
qualifications. It- has -not been shown 
to us that any of the legal representa- 
tives have applied afresh. The legal 
representatives only claim to be en- 
titled to succeed the deceased Buchi- 
venkata Rao under a will. The assump- 
tion underlying the application is that, 
whatever right the deceased may have 
had to obtain a lease survived and 
vested in the heirs after his death. We 
are unable to accept the correctness of . 
this assumption. 


_ 45. In support of the conten- 
tion on behalf of the heirs of Buchi- 
venkata Rao, our attention was drawn 
to the case of -Dhani Devi v. Sant 
Bihari, (1969) 2 SCR 507 = (AIR 1970 
SC 759), which related to a right to 
obtain transfer of a permit for a motor 
vehicle under Section 61, sub-s. (2) 
of the Motor Vehicles Act. It was held 
there that, in the case of the death of 
an applicant for the grant of a permit 


_in respect of his motor vehicle. the 


Regional Transport Authority had the 
power to substitute the person succeed- 
ing to the possession of the vehicle in 
place of the deceased applicant. It was 
pointed out there that the right to 
the permit was related to the posses- 
sion of the vehicle. Moreover, there 
was a rule enabling the Transport Au- 
thorities to substitute the heir or legal 
representatives of the deceased. No 
such rule applicable to the case of the 
heirs of the deceased Buchivenkata 
Rao has been pointed out to us. There- 
fore, we are unable to hold that the 
heirs, who have been heard, had any 
right to continue the appeal before us. ` 
This feature of the case is decisive not 
only on the right to be heardon the 
fresh ground but also on the right to 
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advance any argument in support of 
the appeal of the dec2ased. 


16. We may mention that it 
was also urged that the matter was so 
old that any reversal.of the grant of 
the mining lease ta Venkatagiri, as 
long ago as 1960, would involve consi- 
derable dislocation and injury to res- 
pondent Venkatagiri without any fault 
on his part. The respondent Venkata- 
giri must have invested considerable 
amount of money in mining operations. 
The acceptance of the claim of Ven- 
katagiri by the Government on the 
Strength of which Venkatagiri made 
lis investment clothes. Venkatagiri’s 
claim with an equity which could not 
be defeated without clear proof of 
Some over-riding legal right or interest 
of another claimant. We are unable to 
see any such right in the heirs of the 
deceased Buchivenkata Rao. 

- . Consequenzly, this appeal 
is dismissed with costs. but we make 
no orders as to costs in this court. 

Appeal dismissed. 
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Union of India and another, Ap- 
pellants v. Gajinder Singh etc., Respon- 
dents. 

Civil Appeals Nos. 314 to 320 of 
1967, D/- 7-3-1972. - 

Constitution of India, Art. 311 (2) 
== Promotion of government servant 
on officiating basis — Reversion to 
substantive post — Art. 311 (2) is not 
attracted. 


Appointment to a post on an offi- 
ciating basis is, from the nature of êm- 
ployment, itself of a transitory charac- 
ter and in the absence of any contract 
or specific rule regulating the condi- 
fions of service to the contrary, the 
implied term of such an appointment 
is that it is terminable at any time 
The Government servant so appointed 
‘acquires no right to the post. AIR 1958 
SC’ 36 Followed. (Para 7) 


*(Writ Petns. Nos. 18 to 21 and 23 to 
29 of 1965, D/- 23-7-1966 — Him. 
Pra, J. C’s Court at Simla.) 
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ground that 


Where a Kanungo was promoted 
to officiate as Naib-Tahsildar undera 
standing order and was reverted to his 
substantive post for not passing the de- 
partmental examination, his reversion 
would not be vitiated on the ground 
that the standing order did not provide 
for reversion on such basis or on the 
his cc-promotees who 
were junior to him were allowed to 
continue to officiate as Naib-Tahsil- 
dars. Article 311 (2) was not attract- 
ed as the order was not attended with 
penal consequences. Writ Petns. Nos. 
18 to 21 and 23 to 25 of 1965, D/- 23-7- 
1966 (Him Pra J. C’s Court) Reversed. 

(Para 9) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 36 (V 45)= 
1958 SCR 828, Parshotam Lal 

Dhingra v. Union of India 7 


R. N. Sachthey, Advocate, for 
Appellants (In all the Appeals): Mr. 
Rameshwar Nath, Advocate of M/s 
Rajinder Narain and Co., for Res- 
pondents (In Civil Appeals Nos. 314, 
315 and 318 of 1967). 

The Judgment of the Court was 
delivered by 


_ MATHEW, J.:— These appeals, 
by special leave, by the Union of India 
and the Financial Commissioner of 
Himachal Pradesh, are from a 
judgment of the Judicial Commissioner 
Himachal Pradesh, allowing Civil 
Writ petitions Nos. 18, 19, 20, 21, 23, 24 
and 25 of 1965 filed by the respondents 
and quashing the order passed by the 
Financial Commissioner, 2nd appellant, 
reverting the respondents to the 
posts of Kanungos. As the facts in 
all the appeals are similar, we will 
deal with Civil Appeal No. 314. 


Ze The respondent was a per- 
manent Kanungo in the Revenue De- 
partment. He was promoted on March 
26, 1962, to officiate as Naib Tehsildar 
under para 37 (ii) of Standing Order 
No. 12, passed by the 2nd appellant. He 
was reverted from the officiating post 
to his substantive post on June 1, 1965, 
for the reason that he did not pass the 
departmental examination of Naib 
Tehsildar within the period prescribed 
in para 34 of the Standing Order. ` 


3. The respondent contended 
in the writ petition that he was en- 
titled to continue in the post of Naib 
Tehsildar until a qualified person be- 
came available, that no qualified per- 
son was available when he was revert- 
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ed, that since he was promoted under 
para 37 (ii) of the Standing Order, he 
could not have been reverted for the 
reason that he did not pass the depart- 


mental examination as the passing of. 


the departmental examination was not 
necessary in the case of Kanungos pro- 
moted under para 37 (ii) of the Stand- 


ing Order to officiate in the post of. 


Naib Tehsildar. He further contended 
that Kanungos junior to him who were 
promoted to officiate in the post of 
Naib Tehsildar were retained in the 
posts of Naib Tehsildar and that that 
has resulted in the loss of his seniority 
in the substantive rank. of Kanungo 
and hence the reversion amounted to 
a reduction in rank within the mean- 
ing of Article 311 (2) of the Constitu- 
tion. So, according to the respondent, 
he should have been given a reason- 
able oppcrtunity of making a represen- 
tation against the reversion and since 
such an opportunity was not given, 
the order of reversion was bad. The 
respondent also contended that the 
retention ofhis juniorsin the post of 
Naib Tehsildar was violative of his fun- 
damental right under Articles 14 and 
16 of the Constitution. 


. The learned Judicial Com- 
missioner by his order held that para 
37 (ii) of the Standing Order did not con- 
fer any right on the respondent to con- 
tinue to cfficiate in the post of Naib Teh- 
sildar until a qualified person became 
available as that para only conferred a 
power on the appropriate authority to 
allow him to continue, to officiate in 
the post till a qualified hand became 
available. The learned Judicial Com- 
missioner then held that since the res- 
pondent was promoted under. para 37 
(ii) of the Standing Order, he could 
not have been reverted on the score 
that he did not pass the departmental 
examination, that since the juniors of 
the respondent who were also promot- 
ed on ar officiating basis, were allow- 
ed to continue in the post of Naib Teh- 
sildar, the reversion had resulted in 
the loss of his seniority in his substan- 


tive rank. He, therefore, came to the 


conclusion that the order of reversion 
was attended with penal consequences 
and that the respondent should have 
been given a reasonable opportunity 
of making representation against the 
order, and quashed it. l 

De Paragraphs 34 and 37 of tħe 


Standing Order passed by the Finan- 
cial Commissioner read as under: 
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“34 (i) Ordinarily a A class candi- 
date should pass the Naib Tehsildar’s 
examination within two years after 
completing his revenue training as 
prescribed in paragraphs 25 and 27 and 
a B Class candidate should pass the 
Naib Tehsildar’s examination within 
two years of his first selection. The 
Commissioner may extend this period 
for another year for special reason to 
be. recorded in writing. 


(ii) The Financial Commissioners 
may further extend the period in which 
a candidate must pass the examina-. 
tion. or exempt any. candidate from 
passing the examination in exceptional 
cases on the recommendation of the 
Commissioner. i 

37 (i) Officiating appointments of 
Naib Tehsildars are made by Commis- 
sioners in Divisions. Preference should 
be given to direct tehsildar candidates 
who have undergone revenue training 
for one year under paragraph 4 (i) but 
not completed the requisite period of 
service as Naib Tehsildar under para- 
graph 4 (i) (b). S 

(ii) If no such Tehsildar candidate 
and no qualified Naib'Tehsildar candi- 
date of his list is available for a vacant 
post of Naib Tehsildar, the Commis- 
sioner may appoint a Tehsildar candi- 
date who has completed his two years 
service if unemployed or an unquali-~ 
fied Naib Tehsildar candidate or a 
Kanungo to fill the vacancy until a 
qualified person becomes available.” ` 


6. We do not think that the 
Judicial Commissioner was justified in 
quashing the order of reversion for 
the reason that in passing the order the 
2nd appellant: contravened the provi- 
sions of Article 311 (2). 


7. Appointment to a post on an 
officiating basis is, from the nature of}. 


“employment, itself of a transitory cha~- 


racter and in the absence of any con- 
tract or specific rule regulating the 
conditions of service’ to the contrary, 
the implied term of such an appoint- 
ment is that it is terminable at any time. 
The Government servant so appointed 
acquires no right to the post. But if 
the order entails or provides for for- 
feiture of his pay or allowance or the 
loss of his seniority in the substantive 
rank or the stoppage or postponement 
of his future chances of promotion, 
then that circumstance may indicate 
that though, in form, the Government 
had purported to exercise its undoubt= 
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ed right to terminate the employment, 
in truth and reality, the termination 
was by way of penalty (See Parshotam 
Lal-Dhingra v. Unicn of India, 1958 
SCR 828 = (AIR 1956 SC 36). 


8. We do not understand how 
the respondent lost hs seniority in his 
Substantive rank of Kanungo by the 
mere fact that some of his juniors were 
allowed to continue in the post of Naib 
Tehsildar on an officiating basis. His 
juniors were not promoted on a regular 
basis. Like the respondent they were 
also promoted to offiziate in the post 
of Naib Tehsildar under Para 37 (ii). 
We do not see how their retention in 
the posts on an officiating basis would 
entail loss of seniority of the respon- 
dent in his substantive rank. No pro- 
vision in the standing order or any 
other rule has been brought to our 
notice to show that by allowing the 
juniors of the respondent to continue 
to officiate in the posts of Naib Tahsil- 
dar the respondent lost his seniority in 
his substantive rank. We do not, there- 
fore, think that th= order of rever- 
sion was attended with any penal con- 
Sequences so as to attract the provi- 
sions of Article 311 (2). 


9. The respondent, no doubt, 
was appointed to ofÉciate in the post 
of Naib Tehsildar in pursuance of 
Para 37 (ii) of the Stending Order and 
that did not provide that he could be 
reverted for his not pessing the depart- 
mental examination within any speci- 
fied time but that would not in any way 
vitiate the order of reversion as the 
respondent had no right to hold the 
post and the 2nd appe_lant had the un- 
doubted power to revert him. The 
fact that the 2nd appellant gave a 
wrong reason for reverting the respon- 
dent would not in any way affect the 
-power which he undoubtedly posses- 
sed to revert him. 


10. The contention of the res- 
pondent that the retention of his 
juniors to officiate in zhe post of Naib 
Tehsildar violated his fundamental 
right under Articles 14 and 16 of the 
Constitution has no substance for his 
juniors were retained either because 
they had passed the departmental ex- 
amination or because they had been ex- 
empted from passing that examination. 
The respondent was not, therefore, 
Similarly, situate with his juniors and 
therefere, there was n3 discruninalion 
to attract the Articles. 


Mahabir v. State 


of Bihar S. C. 1331 


11. We, therefore, set aside the 
order of the Judicial Commissioner and 
allow the appeal but, in the circum- 
stances, we make no order as to 
costs. 

Appeal allowed. 


AIR 1972 SUPREME COURT 1331 
(V 59 C 239) 
(From Patna)* 


J3. M. SHELAT, H. R. KHANNA 
AND G. K. MITTER, JJ. 


Mahabir Mandal and others, Ap- 
pellants v. The State of Bihar, Respon- 
dent. 


Criminal Appeal No. 97 of 1969, 
D/- 7-3-1972. 

(A) Penal Code (1860), S. 300 — 
Charge of murder by poisoning — 
Proof as to — Adequacy of. 


Where in a prosecution for mur- 
der by administration of poison, if the 
circumstantial evidence is so decisive 
that the Court can unhesitatingly hold 
that death was a result of administra- 
tion of poison (though not detected) and 
that the poison must have been admi- 
nistered by the accused person, then 
the conviction can be rested on it. 
AIR 1960 SC 500, Followed: AIR 1954 
SC 20 Distinguished. (Para 32) 


The pathologist’s part in the dia- 
gnosis of poisoning is secondary and 
that several poisons particularly of 
the synthetic hypnotics and vegetable 
alkaloids groups do not leave any 
characteristic signs which can be noti- 
ced on post mortem examination. 

(Para 32) 

(B) Cr. P. C. (1898), S. 162 — Bar 
of inadmissibility under — Applicabi- 
lity — (X-Ref. :— Evidence Act (1872), 
S. 26). 


Bar of inadmissibility created by 
S. 162 operates not only on statements _ 
of witnesses but also on statements of 
accused made to the police officer. 
AIR 1939 P.C. 47 Followed. 
(Para 39) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 500 (V 47)= 


(1960) 2 SCR 460=1960 Cri LJ 
682, Anant Chintaman Lagu v. 
State of Bombay 32 


 *(Cri. App. No. 254 of 1966, D/- 31-1- 
1969 — Pat.) 
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(1954) ATR 1954 SC 20 (V 41)= 
1954 Cri LJ 244, State Govern- 
ment, Madhya Pradesh v. Ram- 

_ krishna Ganpatrao 33 

11939) AIR 1939 PC 47 (V 26)= 
40 Cr LJ 364, Narayana Swami l 
v. Emperor : 39 
Mr..A. S. R. Chari, Sr. Advocate (Mr 

D. Goburdhun Advocate with him), 

for Appellants; Mr. R. C. Prasad 

Advocate, for Respondent. 


The following Judgment of tħe 
court was delivered by 


KHANNA, J.:— Mahabir Mandal. 


(58), Dasrath Mandal (24), Kasim 
Ansari (30), Mahadeo Sah (60) and 
Kedar Nath Upadhya (28) were tried 
in the ‘court of additional Sessions 
Judge Monghyr. The learned Additional 
Sessions Judge acquitted Kedar Nath 
Upadhya, Mahabir and Dasrath were 
convicted under S. 302 with Ss. 34, 
120B and 201 Indian Penal Code. For 
the offence under section 302 read 
with section 34 Indian Penal Code, 
each of those two accused was sen- 
tenced to undergo imprisonment for 
life, while for the offence under sec- 
tion 201 Indian Penal Code. each of 
them was sentenced to undergo rigo- 
rous imprisonment for a period of four 
years. No separate sentence was award- 
ed for the offence under section 120B 
Indian Penal Code. The sentences 
awarded to each of the two accused 
were ordered to run concurrently. 
Mahadeo and Kasim were convicted 
under sections .120B and 201 Indian 
Penal Code. For 
section 201 Indian Penal Code, each 
of these two accused was sentenced .to 
undergo rigorous imprisonment for a 
period of three years.. No separate sen- 
tence was awarded for the offence 
under section 120B Indian Penal Code 
to Mahadeo and Kasim. The appeal 
filed by Mahabir, Dasrath, Kasim and 
Mahadeo was dismissed by: the Patna 
High Court. The four convicted accus- 
ed have now come up in appeal to this 
Court by special leave. 


2. Mahabir accused, who was 
practising as a homoeopathic doctor at 
Jamalpur in district Monghyr; is the 
father of Dasrath accused. Dasrath was 
studying in the final year in Medical 
College, Dharbhanga at the time of 
occurrence and was having house sur- 


geon’s training in that college at the 


time of the trial. Kasim is stated to be 
the compounder of Mahabir accused, 
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the offence under 


i A. T. R. 
while Mahadeo accused was employed 


by Mahabir as a servant to look after 
Mahabir’s field. 


3. Indira Devi deceased 18) 
was the wife of Dasrath accused and 
daughter of Baijnath Mandal (PW 2) 


_of Surajgarh at. a distance of 30 miles 


from Jamalpur. Indira was aged abouf 
13 years at the time of her marriage 
and continued to stay after the mar- 
riage at her father’s house: for abouf 
five years. The reasons for the delay 
in the performance of Muragawan 
(second . marriage) ceremony, after 
which a girl goes to her husband’s 
house, according to the prosecution 
case. was that Mahabir accused de~- 


manded about Rs. 2,500 as Dan Dahej 


from Baijnath PW. The amount was, 
however, not paid by Baijnath. Let- 
ter dated March 29, 1962 was then 
received by Baijnath from Dasrath ac- 
cused wherein: Dasrath reminded Baij- 
nath of his promise to pay Rs. 2,500 
to Dasrath so that Dasrath might 
obtain admission in Calcutta National 
Medical College for the purpose of his 
further education. Muragawan cere= 
mony of Indira ‘was 
April, 1962 and Indira went to the 
house of her husband and his father in 
Jamalpur. Afewmonths afterthat in 

the month of Bhadon 1962, Baiinath 
took Indira to his house after receipt of 
aletter forthat purpose from Dasrath 
accused. A few weeks thereafter Indira 
was taken by Mahabir accused to his 
house. After Indira had stayed at the 
house of her father-in-law for some 
time, Mahabir accused levelled allega- 
tions against Indira that she was hav- 
ing illict intimacy with his second son 
Rajendra. Mahabir also sent a letter 


‘to Baijnath to take Indira to his house 


in Surajgarh. Indira was accordingly 
taken in the month of December 1962 
to Baijnath’s house. Mahabir after 
that -expressed his reluctance to take 
back Indira to his house. In May, 1963 
the Tilak ceremony of -Mahabir’s 
daughter as well. as the marriage of 
Mahabir’s youngest son Mahendra were 
to be performed. Indira was not invit- 
ed for these occasions from her father’s 
house. Baijnath then took Indira and 
left .her at the house of Mahabir.- 
Mahabir and ‘Dasrath. accused did not 
like this act of Baijnath in bringing 
Indira and leaving her at their house. 
On June 7, 1963 Mahabir wrote a letter 
to Baijnath wherein he complained that 
some people had set fire to the house 


performed in . 
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of Mahabir on the occasion of the 
marriage at the instance of Baijnath. 

4, The case of the prosecution 
further is that in August 1963 Mahabir 
accused went to Calcutta and met 
Bhai Lal Mandal (P. W. 18, who is a 
cousin and partner in hotel Susiness of 
Baijnath P. W., and asked Bhai Lal to 
request Baijnath to take his daughter. 
Indira from Mahabir’s house, because 
Indira was having illicit intimacy 
with her husband’s ‘younger brother 
who was an engineering student. 
Mahabir also. told Bhai Lal that if 
Baijnath would not take Indira, he 
(Mahabir) would give some atal injec- 
tion to Indira. Bhai Lal thereupon sent 
letter dated August 8, 19€3 to Baij- 
nath in an insured cover. Referring to 
the talk with Mahabir, Bhailal stated 
in that letter: 


“In the end, Doctor Bebu told us 
that now he would take jis 
‘very soon. She was the ccbra of his 
house. He has such an injection in 
his possession that nothing will be 
known and: she will remain sleeping. At 
present I give her one injection at an 
interval of a day or two for the pain in 
her abdomen and the girl also says 
"Babuji please give me injection at 
an interval of a day or twc. The pain 
of my abdomen remains suksided with 
the injection.” On the same pretext 
he will give her that injeztion also 
that she will not even krow about 
it and will depart from my house for 
ever. He was saying that he would 
take that action within a month.” 


j 5. Indira died in the house. of 
Mahabir accused in Mohalla Nayagaon 
in Jamalpur on the night of September, 
17, 1963. Mahadeo accused earlier on 
that evening had been told ky Mahabir 
accused to sleep at the latzer’s house 
for the night. At about 1.50 a. m. or 
2 a.m. on that night, Mahabir accused, 
who is known as Doctor Sahib awaken- 
ed Mahadeo as well as Kasim and 
Gobind, another servant o? Mahabir. 
Mahadeo then brought a taxi driven 
by Kedar Nath Upadhya accused. 
Mahadeo went with Mahabir accused 
inside the house and saw the dead 
body of Indira lying on a cot. No one 
else was present in the house. The 
mouth of Indira was open and there 
were no apparent injuries on her per- 
„son. Mahabir and Mahadeo accused 
then picked up the dead body and 
“brought it eutside the house. Gobind 
was also asked to assist in tbe carrying 
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of the dead body. The dead body was 
then placed in the taxi on the back 
seat. Gobind and Mahadeo sat below 
the seat by the side of the dead body, 
while Mahabir and Kasim accused sat 
on the front seat along with the driver. 
A cement bag with bricks was placed 
in the boot of the taxi. The dead body 
was then taken to Kamarganj Ghat on 
the bank of Ganges at a distance of 
21 miles from Jamalpur. At the Ghat 
the bag filled with bricks was tied 
round the waist of Indira’s dead body. 
Mahadeo and Gobind took the dead 
body into the water of the Ganges and 
threw it there in chest-desp water. 
Mahabir and others then went back to 
Jamalpur and reached there at 5 a. m- 


_ 6 Mahabir and Dasrath aceus- 
ed. according to the prosecution case, 
were seen by Shiban Mandal (P..W. 8) 


. and Mushahru (P. W. 15) at or about 


their house in Nayagaon on the morn- 
ing of September 18, 1963. . 


T. Head Constable Suleman 
Khan (P. W. 6) was during the days of 
the occurrence posted at Police post 
Nayagaon. On the morning of Septem- 
ber 18, 1963 when he went to the tea 
stall for taking tea, he heard from 
some persons about the death of Indira 
and the removal of her dead body at 
night. The Head Constable gave this 
information at 11 a. m. to Sub-In- 
spector Kishori Lal (P. W. 22) at Jamal- 
pur Police Station. The Sub-Inspector 
made an entry about the information 
in the Station diary. 


8. Sub-Inspector Kishore Lal’ 
then went to the house of Mahabir 
and found the door closed. There was 
no response to the .knocking at the 
door. Kasim and Mahadeo accused 
were then sent for and were interro- 
gated. 

9. In the meanwhile, on the 
morning of September 18, 1963, it is 


stated, Baijnath P. W. sent his younger 


brother Jagdish (P. W. 9) to Monghyr 
to make some purchases. Baijnath also 
asked Jagdish to go to Nayagaon and 
meet Indira, Jagdish reached Nayagaon 
at about 8 a.m. In Nayagaon Jagdish 
came to know from his relative Sita 
Devi that Indira had died during the 
previous night and her dead body had 
been removed. Jagdish then hired..a 
taxi, went to Surajgarh and informed 
Baijnath about the death of Indira and 
the removal of her dead body. Baij- 
nath and Jagdish then came in that 
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taxi to Jamalpur. Baijnath on arrival 
at Jamalpur lodged report Ex. 18 at 
Police Station Jamalpur at 2 p. m 


10. Sub-Inspector Kishori Lal, 
it is further alleged. went again to the 
house of Mahabir accused at about 
3.30 p. m. on September 18, 1963. 
Mahabir and Dasrath accused were 
not found in spite of search. Outside 
the dispensary of Mahabir, the Sub- 
Inspector found lying on a table two 
empty ampules of coramine, one empty 
phial of homoeopathic medicine on 
which words “Mere Sd.” were written 
and two empty ampules with words 
“distilled water for injection” written 
onthem. Those articles were seized by 
the Sub-Inspector. Mahadeo and Kasim 
accused were put under arrest. 
After the interrogation of Mahadeo 
accused, on September 18, 1963 ASI 
Birbhadra Singh went with Mahadeo 
accused to a place called Chandi As- 
than on the bank of river Ganges and 
spr2ad a net in the river, but the dead 
bocy of Indira was not found there. The 
Police party then returned to the Police 
Station. There was further interroga- 
tion of Mahadeo and Kasim accused. 
Early on the morning of September 
19, 1963 at about 5 a. m. ASI Birbhadra 
Singh accompanied by Mahadeo and 
Kasim accused went to Kamarganj 
Ghat. A place was then pointed by 
Mahadeo accused. From that place 
Mahadeo accused brought out of the 
` water the dead body of Indira. A bag 


full of bricks was found tied to the waist - 


of the dead body. ASI Birbhadra Singh 
then prepared the inquest report and 
took into possession the bag filled 
with bricks. 


11. Post mortem examination 
on the dead body of Indira was per- 
formed by Dr. Hari Shanker Prasad 
(P. W. 21) on September 19, 1963 at 
4.30 p. m. at Sadar Hospital Monghyr. 
The doctor found greenish discoloura- 


tion over face and abdomen and an. 


abrasion 24x1” on left cheek. Accord- 
ing to the doctor, Indira had died with- 
in 36 to 48 hours before the post mor- 
tem examination. There was no mark 
of ligature or wound on the neck.. The 
skull and vertebrae were-found to be 
normal. Right lung and left lung 
were found congested. Heart was 
normal and empty. Liver, spleen and 
kidney were “normally congested”. 
Bladder was normal and empty. 
Viscera were preserved and sent to the 
Chemical Examiner. According to the 
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report of the Chemical Examiner, no 
poison could be detected in the viscera 
of Indira. 

12. Confessional statement of 
Mahadeo accused was got recorded from 
Shri: B. M. Rastogi Magistrate on 
September 21, 1963. According to. 
that statement, . Mahadeo along with 
Mahabir and Kasim accused as well as 
Gobind had taken the dead body of 
Indira from Mahabir’s house to the 
bank of Ganges and thrown it in the 
river water after tying the bag full of 
bricks to the dead body. 

13. Mahabir, Dasrath and Kedar 
Nath accused absconded after this 
occurrence. Mahabir and Dasrath 
accused surrendered in Court on 
September 30, 1969. Kedar accused 
too was arrested. Attempt was also 
made to arrest Gobind but he was 
found to be absconding. 


14. It is also alleged by. the pro- 
secution that Dasrath accused who was 
in the Darbhanga Medical College 
hostel was found absent from the 
hostel during the days from Septem- 
ber, 14 to September 19, 1963. 

15. Mahabir accused at the 
trial gave the following version of the 
occurrence: 

“On 17-9-63 at 8 p. m., she 
(Indira) died. About 14 months before it, 
she was seriously suffering from 
stomach trouble and there was no hope 
for her life. Baijnath lived at my 
house for four days and attended her. 
Letter (Ext. B/1) is proof thereof. Four 
days before her death, she suffered 
from ordinary Influenza and she was 
under my treatment. On 17-9-1963 in 
the morning there was remission of 
her fever. On that date at about 7.45 
p.m. I came back to my house, and 
asked Indiras condition. My wife 
told me that she was quite well for 
the whole day and that she was not 
feeling well for the last 5 to 7 minutes. 
Thereafter I went inside.: On enquiry 
Indira told that she was not feeling 
well. Then I began to feel her pulse. 
All of a sudden she had convulsion and 
she died within 4 seconds. I could 
not understand as to what was the 
cause of her death. I am myself a 
doctor. ‘There was no necessity of 
beating drums (spreading news) as to 
her illness.” 

According further to the statement of 
Mahabir. he informed the relatives 
about the death of Indira. e They took 
the dead body of Indira at .i0. O’Clock 
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in the night and after disposing of the 
-dead body returned to the rouse at 12 
‘mid-night or 1a m. Jiten Mandal, 
l Thakur Mandal and Mahadeo went 
with Mahabir when the dead body was 
A z the river. Mahabir further 
ated: 


“I do not know Gobind. After dis- 
posal of the dead body, we came back 
to our house between 12 D’clock and 
1 O’clock in the night, Mahadeo put 
the bag full of bricks on the taxi. It is 


our custom either to burn or drown 


the dead body, but specially young girls 
are cent per cent. drowned because 
while burning, the clothes are burnt 
and the dead body becomes naked. 
Hence after putting fire in the mouth 
of the dead body of a young girl the 
same is generally drowned. For drown- 
ing the dead body some heevy burden 
is tied, so that the dead body might not 
float, and nobody might see it and 
"dog or jackal might not eas.” 


Mahabir denied having met Bhai Lal in 
Calcutta and having told kim that he 
(Mahabir) would give a fatal injection 
to Indira. The other allegations of the 
prosecution -were also denied by 
Mahabir. He, however. admitted hav- 
ing written the letters produced by the 
prosecution. 


16. Dasrath accused in his 
statement under Sec. 342 cf the Code 
of Criminal Procedure stated that he 
was at Darbhanga during the days of 
the present occurrence anc was stay- 
ing at the house of a clcse relative, 
-Shri Ram lLakhan Bhagat Advocate, 
because the eldest son of Shri Bhagat 
was suffering from typhoid and there 
was no other male member to attend 
upon him. The plea of Kasim accused 
was denial simpliciter. 


17. Mahadeo accused in the 
course of his statement under Sec- 
tion 342 of the Code of Criminal Pro- 
cedure stated that Indira died at about 
8 p. m. and later on that night, Maha- 
deo was awakened by Mahabir accused. 
Mahadeo added: 

tat 8 O’clock in the night after 
the death of Indira, Dr. Sah2b told that 
Thakur should prepare Chackri and 
that he was going to bring Kafan. 
Ladies were weeping inside the house. 
Gobind was not there. It was rainy 
season. At the instance of Dr. Saheb, 
Thakur and myself kept bricks in a 
gunny bag® Dr. Saheb wert to ask 10 
or 15 persons to go with the dead body. 
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When he came after saying to them, 


-it began to rain. At the instance of 


other persons, Dr. Saheb went 140 
bring two taxis but only one taxi could 
be available. For want of accommoda- 
tion in the taxi, I, Dr. Saheb, Thakur 
and Jitan took the dead body on the 
taxi and remaining persons could not 
go.” 

Mahadeo admitted having thrown tħe 
dead body in the river. Written 
statement was also filed on behalf of 
Mahabir. 

18. The Trial Court came to 
the conclusion that the possibility of the 
death of Indira due to morphine injec- 
tion could not be ruled out. It was held 
that Mahabir and Dasrath accused had 
conspired to kill Indira by administering 
poison, or at any rate, Dasreth accused 
had connived at the murder of Indira 
by Mahabir accused. Both of them 
were further held to have conspired to 
dispose of the dead body secretly with 
a view to screen themselves from legal 
punishment. Mahabir and Dasrath 
accused were accordingly convicted and 
sentenced as above. Kedar accused was 
given the benefit of doubt and was 
acquitted. As regards Mahadeo and 
Kasim accused, it was held that though 
they had joined in the dispcsal of the 
dead body, they were not parties to the 
conspiracy to murder Indira. These 
two accused-were, however, found to 
have conspired to dispose of Indira’s 
dead body with a view to screen Maha- 
bir and Dasrath accused from legal 
punishment of murder. Mahadeo and 


Kasim accused were accordingly 
convicted for offences under Sec- 
tions 120-B and 201, Indian Penal 
Code. 

19. On appeal the High Court 


found that the following facts had 
been proved: 

(1) Appellant Dasrath was not 
keen to have the DURAGAMAN cere- 
mony performed even after more than 
four years of his marriage and was 
putting pressure on Indira’s father to 
pay the promised sum of Rs. 2500/- to 
him although in fact there was no 
such promise from his father-in-law. 

(2) Dasrath had in the meantime 
come in some sort of close intimacy 
with a girl medical student of Kanpur, 
named, Madhuri Chourasia end was on 
correspondence with her. 

(3) Deceased Indira was suspected 
by Dasrath and by his father and step- 
mother of illicit intimacy with Rajen- 
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dra when she came in Aswin in 1962 

` fo stay at Mahabir’s place and they 

decided. to abandon her at her. father’s 

place never to be called back again. 
(4) On the asking of Dasrath and 

Mahabir the father of Indira brought 

aaa back to his place in December, 

62. 


(5) Indira was not asked to join 
her husband’s family on the occasion 
of the TILAK of Mahabir’s daughter 


and third son Mahendra in May. 1963. 


(6) Baijnath went uninvited with 
Indira to Nayagaon on that occasion 
and he was insulted by Mahabir and 
Dasrath; but still Baijnath left Indira 
there and returned alone to Surajgarh. 

(7) Mahabir immediately wrote a 
post card (Ext. 1/3) expressing his 
acute bitterness, disgust and hatred for 
Baijnath and his daughter. a 

(8) On 7th August, 1963 Mahabir 
in Calcutta had talks with Bhailal an 
uncle of Indira and Mahabir conveyed 
to him his idea of injecting Indira to 
death within a month if she was not 
-= removed by her father from his place. 

(9) Dirty allegations were made 
against her character and she was 
described by Mahabir before Bhailal 
as cobra, 

(10) Bhailal imumedately conveyed 
to Baijnath the gist of the conversation 
he had with Mahabir by letter Ext 1/4 
dated 8-8-1963. 


(11) Mahabir on his own admis- l 


sion before Bhailal was already giving 
injections to Indira to relieve her of 
some stomach pain. 

(12) Suddenly Indira died on . the 
night of 17-9-1963. - 

(13) No relation or neighbour af 


Nayagaon came to know of her death 


on that evening. 


(14) The father of. the decena 
girl was not informed about the death 
although Suraigarh was not very far 
and there was undue hot haste in dis- 
posing of the body on the very night 
of her death. 

(15) The dead body was stealthily 
carried away by Mahabir and his three 
servants including Qasim Ansari on a 
tagi at dead of night and was sunk 
unceremoniously in Kamarganj Ghat 
21 miles away although the nearer 
burning ghat.or bank of the Ganges 
was at Lal Darwaza or Chandi Asthan 
at Monghyr, only five to six miles 
away from Jamalpur. 

(16) The body was not cremated 
Aa to custom, . 
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(17) Rumour abouť surreptitious 
disposal of the dead body was report- 
ed at Jamalpur Police. Station and en- 
quiry was at once started by the thana 
officer on the morning of 18-9-1963 
and Mahadeo and Qasim Ansari made 
discrepant statements about the death 
and disposal of the dead body on inter- 
rogation., 


(18) Mahabir — and aiso Dasrath 
(who was seen at Jamalpur on the 
morning of 18-9-1963) absconded and 
remained traceless till 30-9-1963. 


(19) Mahadeo misled the police in 
searching out the dead. body in the 
evening at Chandi Asthan on 18-9-1963 
and later on a subsequent clue furnish- 
ed by him the police party came to 
Kamarganj ghat and recovered the 
dead body from the river bed. 


(20) Upon post mortem examina- 
tion heart was found empty and nor- 
mal and it excluded the possibility of, 
natural death due to syncope or vagal 
inhibition. 

(21) Dasrath was absent from his 
hostel at Darbhanga from 14-9-1963 
and again from 23-9-1963 till 30-9-4 
1963 when he and his father Mahabir 
surrendered in court. 


(22) The plea of alibi of Dasrathi 
remained unsubstantiated.” 
In the result, the conviction of the ac- 
cused-appellants was upheld and their 
appeal was dismissed. 


20. In appeal in this court Mr. 


Chari on behalf of the appellants has 
argued that the material on record, 


.does not establish that Mahabir accus- 


ed caused the death of Indira deceased. 
In any case, according to the learned 
counsel, it has not: been proved that the 
death of Indira was homicidal and. not 
natural. So far as Dasrath accused is 
concerned, the submission made is 
that there is no cogent evidence on the 
record to show that he was present at 
his house in Jamalpur on the night of 
occurrence. As regards Kasim accused 
the counsel contends that he is not: 
proved to have taken part in the re- 
moval of the dead body of Indira from 
the house of Mahabir. In respect of 
Mahadeo, the argument is that he did 
not know that Indira had been mur- 
dered. The above contentions have 
been controverted by Mr. Prasad on 
behalf of the respondent State. We 
have heard the arguments at length 
and shall now proceed to ‘examine as 
to whether the prosecution has been 
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able to establish the cnarge against the 
accused and if so, azainst which of 
them. oa 

«21, We may first take the case 
of Mahabir accused. It is the case of 
the prosecution that Mahabir had an 
aversion for Indira d2ceased and sus- 
pected her of illicit intimacy with ` his 
second son Rajendra. Indira was con- 
sequently sent to her father’s house. 
The above facts are proved by the 
evidence of Baijnath (P.W. 2) and are 
corroborated by letter dated July 6, 
1962 sent by Dasrath accused to Baij- 
nath PW. The evidence of Baijnath 
PW further shows that after Indira 
had been brought to his house in De- 
cember 1962. Baijnath made many 
efforts to send Indira to the house of 
Mahabir, but Mahabir declined to keep 


her in his house. In May 1963 the mar- 


riage of Mahendra and Tilak ceremony 
of Mahabir’s eldest daughter were to 
be performed. Mahabir did not send 
for Indira on the occasion of the above 
Tilak ceremony. Baijnath on coming 
to know .of the Tilak ceremony per- 
sonally took Indira with him to Maha- 
bir’s house. Mahabir resented the act 
of Baijnath in bringing Indira to his 
house on the above occasion and made 
no secret of his resentment. Baijnath 
all the same left Indira at Mahabir’s 
house under the belief that the anger 
of Mahabir would subside. The fact 
that Mahabir became angry because of 
Indira having been brought to his house 
by Baijnath on the cccasion of the 
above Tilak ceremony is admitted by 
Mahabir also in his ‘statement under 
S. 342 of the Code of Criminal Proce- 
dure. ` | 
22. After the Tilak ceremony 
of Mahabirs daughter, Indira continu- 
ed to stay at the house of Mahabir. 
Mahabir, however, did not feel happy 
over this. Mahabir also suspected that 
some people had set fire to his house 
on the occasion of the marriage of his 
daughter at the instigation of Baijnath. 
On June 7, 1963 Mahabir wrote a let- 
ter to Baijnath in the course of which 
Mahabir stated: ——— 

tso far your daughter is living 
peacefully but you, who have kept 
your daughter (here) secretly have 
done a great harm. You who have done 
this act in collusion with my enemies 
and you have though: that it would 
be for. your good. Those whom you 
think that they will help you against 
Mahabir Mandal are like the Tati 
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of the stalks of maize. You should 
know that there is man of brain on this 
side also to burn the action which you 
take. Hence you should come as soon 
as you receive the letter and have a 
face to face talk. Your daughter can 
live or go only after settlement made 
in the talk. You should not hesitate in 
coming (here) I shall not quarrel. What- 
ever action will have to be taken, will 
be taken with brain. If you do not 
come its result will be bad.” 

The writing of the above letter has 
been admitted by Mahabir in his state- 
ment under section 342 of the Code of 
Criminal Procedure. The letter shows 
that Mahabir was not prepared to keep 
Indira at his house unless some amends 
were made by her father. 


_ 23e The evidence of Bhai Lal 
(PW 18), who is cousin of Baijnath 
PW and runs hotel business, shows 
that on August 7, 1963 Mahabir went 
to the witness in Calcutta and told the 
witness to request Baijnath to take his 
daughter from the house of Mahabir 
as Mahabir did not like to keep her in 
his house. Mahabir also added at that 
time that Baijnath’s daughter was 
having illicit intimacy with the other 
son of Mahabir and this would create 
complication in the family when the 
sons of Mahabir came during vacation 


‘to the house. Mahabir even went to 


the extent of describing the daughter 
of Baijnath as a cobra in the house. 
According further to Bhai Lal, Maha- 
bir held out a threat while leaving 
that if Baijnath did not agree to take 
back his daughter, he would give some 
fatal injection to Indira. On the follow- 
ing day Bhai Lal sent a letter narrat- 
ing the above facts to Baijnath. As 
some money was also being sent along 
with that letter by Bhai Lal to: Baij-. 
nath, the letter and the money were 
sent in an insured cover. The evidence 
of Bhai Lalin .this respect is corrobo- 
rated by that of Baijnath PW to whom 
the letter was sent. Baijnath also 
referred to the above threat of Maha- 
bir conveyed through MBhailal in the 
first information report. Both the trial 
court and the High Court accepted. 
the prosecution evidence in this res- 
pect and nothing has been urged in 
this court as may justify interference 
with the above appraisement of evi- 
dence. 

24. Tt is a common case of the 
prosecution and the defence that Indira 
died suddenly in Mahabir’s house in 
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his presence on the night between Sep- 
tember 17 and September 18, 1963. The 
evidence of Baijnath shows that no 
intimation about the death of Indira 
was sent to him. Mahabir accused later 
on that night arranged a taxi and with 
the help of Mahadeo and others placed 
the dead body in the taxi. The dead 
body was thereafter taken in that taxi 
by Mahabir to Kamarganj Ghat at a 
distance of 21 miles from the house of 
Mahabir in Jamalpur. A bag full of 
bricks was also carried in the taxi. The 
dead body of Indira was then thrown 
into chest-deep water of the Ganges 
after the bag full of bricks had been 
tied to the waist. The above facts are 
also not disputed by Mahabir. Accord- 
‘ing to him, they took the dead body at 
about 10 p.m. and after the body was 
thrown into the Ganges they returned 
at about mid-night or 1. a.m.. 


25. After report had been lodg- 
ed by Baijnath with the police on the 
following’ day, that is, September 18, 
1963 Mahabir accused was found to be 
absconding and was not traced till he 
surrendered himself in court on Sep- 
tember 30, 1963. 


26. The dead body of Indira 
could not be recovered on September 
18, 1963 and was recovered only on the 
morning of September 19, 1963 after 
the particular spot at Kamarganj Ghat 
had been pointed by Mahadeo accused. 


ote Post mortem examination 
on the dead body of Indira deceased 
was performed by Dr. Hari Shankar 
Prasad. There was greenish discolo~ 
uration over the face and abdomen 
and an ante mortem abrasion was 
found on the left cheek. Eyes were 
protruding and corneas were hazy. 
Decomposition had started, and accord- 
ing to the doctor, the time between the 
death and post mortem examination 
was 36 to 48 hours. Both the lungs were 
found congested. Heart, according to 
the doctor, was normal and empty, 
while liver, spleen and kidney were 
“normal congested.” 


28. The above circumstances, 
in our opinion, clearly point to the 
conclusion that Mahabir accused was 
responsible for the death of Indira. It 
is no doubt true that there is no ocular 
evidence in this case regarding the 
commission of the crime but the chain 
of different circumstances are consis- 
tent only with the hypothesis of the 
guilt of Mahabir. Mahabir was not 
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only inimically disposed towards 
Indira, he had also held out a threat 
that if she was not taken from his 
house he would administer an injec~ 
tion to her as a result of which she. 
would die. The conduct of Mahabir 
after the death of Indira at a time 
when according to him, he was feel~ 
ing her pulse speaks volumes of his 
guilty conscience. Had Indira’s death 
been natural and not the result of 
foul-play, there was no reason as fo 
why Mahabir should not have im~ 
mediately informed her father of her 
death. According to Mahabir, he sent 
a post card to Indira’s father on the 
following day. No question on that. 
score, however,: was put to  Indira’s 
father Baijnath when he came into 
witness box. The act of Mahabir in 
arranging for a taxi and taking the 
dead body of Indira at the dead hour 
of the night to Kamarganj Ghat at a 
distance of 21 miles clearly indicates 
his desire to surreptitiously remove 
the dead body and throw it at a place 
from which it would not be recovered. 
It is significant in this connection ,to 
observe that Monghyr is at a distance 
of only five or six miles from Jamal- 
pur while Lal Darwaza burning ghat 
is at a distance of nine miles from 
Jamalpur. Both Lal Darwaza burning 


: ghat and Monghyr are on river bank. 


The fact that the dead body was taken 
to a much more distant place like 
Kamarganj Ghat which is 21 miles 
away tends to show that Mahabir 
wanted that the place where the dead 
body was thrown should not get known 
to others. The tying of bag containing 
bricks to the dead body betrays fur- 
ther anxiety to prevent the floating 
and consequent detection of the dead 
body. l i 

29. According to the defence 
version, Dasrath accused, who is hus- 
band of Indira, was not present in 
Neyagaon and was away to Darbhanga 
at the time of the death of Indira. 
Desrath even was not sent for before 
the dead body was disposed of. The 
stealthy removal of the dead body of 
Indira at a late hour of the night and 
the undue haste with which the body 
of Indira was thrown in the river ata 
distance of 21 miles from Nayagaon is 
a gravely incriminating circumstance 
and no plausible explanation has been 
furnished by Mahabir for this abnor- 
mal conduct. l i 
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30. As regards the contention 
tħat the death of Indira was natural 
and not homicidal, we have already 
mentioned above that both her lungs 
were found to be congested. Heart was 
‘ normal and empty. Dr. Prasad (PW 


21), who performed that post 
mortem examination on the 
dead body, was declared hostile 


on the request of the public prosecu- 
tor. In answer to a further question, 
Dr. Prasad stated that the death of 
Indira might have 


xial death or death ky morphine poi- 
soning because, according to him, 
there was no indication of any of the 
following characterist.cs which are to 
be found in the case of such a death: 

“(a) Right lung is full of blood 
and left is empty. 

(b) Lividity of faces, fingers and 
nails. 

(c) Congestion of the brain. 

(d) Froth or blood froth in the 
trachea. ` 

(e) Punctiform ecchymosis in ‘the 
ungs with congestion of lungs.” 

31. The prosecution also exa- 
mined Dr. Kamleshwar Singh police 
surgeon (PW 24). According to this 
witness, he perused zhe post mortem 
report and the Chemical Examiner’s 
report. The witness added: “In my 
view I cannot form any opinion for the 
cause of death except that death had 
resulted due to respiratory failure. 
Asphyxia is the technizal term for res- 
piratory failure. Poisoning may be one 
of the causes of respiratory failure”. 
Dr. Kamleshwar Singh expressed his 
apreement with Dr. Prasad regarding 
the characteristics of asphyxial death. 


32. The trial court and the 
High Court in the light of the evidence 
on record, were of the opinion that the 
death of Indira by morphine poisoning 
could not be ruled out. According to 
Taylor’s Principles ard Practice of 
Medical Jurisprudence. Vol. II, Twelfth 
Edition, page 199, poison can be admi- 
nistered not only orally but also hypo- 
dermically or intravascularly with the 
help of a syringe. As there was no eye 
witness of the occurrence, the court 
should not, in our opinion, insist upon 
evidence regarding the exact manner 
in which the death of Indira was caus- 
ed. It has to be borne in mind in this 
context that Mahabir accused was res- 
ponsidle for the removal of the dead 
body immediately after the death of 


been a normal - 
death. Dr. Prasad ruled out an asphy-. 
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Indira and the same remained submer- 
ged in water for more than 24 hours. 
The above conduct of Mahabir accused 
prevented prompt post mortem exami- 
nation on the dead body of Indira. On 
the material it can be said that there 
were some features like the congestion 
of both the lungs, the kidney, the liver 
and the spleen of Indira which, accord- 
ing to Dr. Kamleshwar Singh, were 
indicative of death by respiratory fail- 
ure and the same could be caused by 
poisoning. The fact that the heart of 
the deceased at the time of post mor- 
tem examination was found to be 
empty would not rule out asphyxial 
death as a result of poisoning. Accord- 
ing to observations on page 125 of 
Modi’s Medical Jurisprudence and 
Toxicology, Seventeenth Edition, in 
many cases of asphyxial deaths both the 
sides of the heart are found to be full 
if examined soon after death but after 
rigor mortis has set in, the heart is 
found contracted and empty. Refer- 
ence has been made by Mr. Chari to 
report dated December 23, 1963 of the’ 
Chemical Examiner, according to 
whom no poison could be detected in the 
viscera of Indira deceased. This cir- 
cumstance would not, in our opinion, 
militate against the conclusion that the 
death of the deceased was due to poi- 
soning. There are several poisons parti- 
cularly of the synthetic hypnotics and 
vegetable alkaloids groups, which do 
not leave any characteristic signs as 
can be noticed on post mortem exami- 
nation. We may in this context refer 
to the following observations on 
page 477 of the aboye mentioned book 
by Modi: 


“It is quite possible that a person 
may die from the effects of a poison, 
and yet none may be found in the 
body after death, if the whole of the 
poison has disappeared from the lungs 
by evaporation, or has been removed 
from the stomach and intestines by 
vomiting and purging, and after absor- 
ption has been detoxified, conjugated 
and eliminated from the system by ` 
the kidneys and other channels. Cer- 
tain vegetable poisons may not be 
detected in the viscera, as they have 
no reliable tests, while some organic 
poisons, especially the alkaloids and 
glucosides, may by oxidation during 
life or by putrefaction after death, be 
split up into other _ substances which 
have no characteristic reactions suffi- 


. cient for their identification.” ' 
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Similar view has been expressed by 
Lambert in his book “The Medico- 
Legal Post-Mortem in India”. We may 
also in this context refer to the book 
“Legal Medicine Pathology and Toxi- 
cology” by Conzales and others, Second 
ae wherein it is stated on page 

1: 
“The postmortem appearances In 
cases of morphine poisoning are not 
particularly characteristic. There is a 
congestion of the viscera, cyanosis and 
abundant dark fluid blood. When crude 
opium is taken by mouth the stomach 


may contain fragments of poppy but 


nothing characteristic is found if mor- 
phine is ingested.” 
The circumstances of the present case 
taken in their entirety clearly point to 
the conclusion that the death of Indira 
was not natural but was due to foul- 
play. Inanumber of cases where the 
deceased dies as a result of poisoning, 
it is difficult to. successfully isolate 
the poison and recognize it. Lack of 
positive evidence in this respect would 
not result in throwing out the entire 
prosecution case if the other circum- 
stances clearly point to the guilt of the 
accused. Reference in this context may 
be made to the following observations 
of Hidayatullah J. (as he then was) 
who spoke for the majority in the case 
of Anant Chintaman Lagu v. The State 
of Bombay, (1960) 2 SCR 460 = (AIR 
1960 SC 500): z 
“A case-of murder by administra- 
tion of poison is almost always one of 
secrecy. The poisoner seldom’ takes 
another into his confidence, and his 
preparations to the commission of the 
offence are also secret. He watches his 
opportunity and administers the poi- 
son in a manner calculated to avoid -its 
detection. The greater his knowledge 
of poisons, the greater the secrecy, and 
consequently the greater the difficulty 
of proving the case against him. What 
assistance aman of science can five 
he gives, but it is too much to say that 
the guilt of the accused must, in all 
cases, be demonstrated by the isola- 
tion of the poison, though in a case 
where there is nothing else such a 
course would be incumbent upon the 
prosecution. There are various factors 
which militate against a successful iso- 
lation of the poison and its recognition. 
The discovery of the person can only 
take place either through a post mor- 
tem examination of the internal organs 
or by chemical analysis. Often enough 


A.L R, 


the diagnosis of a poison is aided by... 
the information which may be furnish- 
ed by relatives and friends as to the 
symptoms found on the victim, if the 
course of poison has taken long and 
others have had .an opportunity of - 
watching its effect. Where, however, 
the poison is administered in secrecy - 
and the victim is rendered unconscious 
effectively, there is nothing to show 
how the deterioration in the condition 
of the victim took place and if not poi- 
son but disease is suspected, the. diag- 


nosis of _ poisoning may be rendered 


difficult.” . 

Reliance in the above context was 
placed in the cited case on the books 
on medical jurisprudence by different 
authors wherein it has been stated that 
the pathologist’s part in the diagnosis 


-of poisoning is secondary and that 


several poisons particularly of the 
synthetic hypnotics and vegetable al- 


‘ kaloids groups do not leave any charac- 


teristic signs which can be noticed on 
post mortem examination. The. follow= 
ing dictum was laid down in the case: 
“The cases of this Court which 
were decided proceeded upon their own 


. facts, and though the three proposi- 


tions must be kept in mind always, 
the sufficiency of the evidence, direct 
or circumstantial, to establish murder 
by poisoning will depend on the facts 
of each case. Tf the evidence in a par- 
ticular case does not justify. the infer- 
ence that death isthe result of poison- 
ing because of the failure of the pro- 


` secution to prove the fact satisfactorily, 


either directly or by circumstantial 
evidence, then the benefit of the doubt 
will have to be given to the accused 
person. But if circumstantial evidence, 
in the absence of direct proof of the 
three elements, is so decisive that the 
Court can unhesitatingly hold that 
death was a result..of administration 
of poison (though not detected) and 
that the poison must have been admini- 
stered by the accused person, then the 
conviction can be rested on it.” - 

The case against Mahabir accused, in 
our opinion, is covered by the latter 
part of the above observation. .We, 
therefore, find no cogent ground to 
interfere with the findings of the two 
courts that the death of the deceased 
was not natural but homicidal. 

33. Reference has been made 
by Mr. Chari to the case of State 
Government, Madhya Pradesh v.*Ram- 
krishna Ganpatrao AIR 1954 SC 20 
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wherein this Court dealt with an ap- 
peal against acquittal and observed 
that the exercise of extraordinary jur- 
isdiction under Article 136 of the Con- 
stitution is not justifiable in criminal 
cases unless exceptional and special 
cricumstances are shown ~o exist or 
that substantial and grave injustice 
has been done. The above dbservations 
are hardly of any assistance to the ap- 
pellant. The other observations in the 
case relating to speculation in the ab- 
sence of any material were made in 
the light of the facts of that case and 
as there is no parallel between the facts 
of the two cases, not much help can be 
derived from the cited case. 


34. 
behalf of the accused that Indira de- 
ceased might have died due to vagal 
inhibition as a result of menstrual 
trouble or diarrhea cannot be accepted. 
Had the death of Indira keen natural 
because of some sudden disease and 
not homicidal, Mahabir accused would 
not have acted in the manner he did 
for the stealthy disposal of the dead 
body .at night by throwing it in the 
river at a far off place without inform- 
ing her father or even his own son 
about the death. The entire conduct 
of Mahabir is inexplicatle on any 
rational ground and is consistent only 
with his guilt. 

35. We may now deal with the 
case of Dasrath accused. According to 
the prosecution case, Dasrath was pre- 
sent in his house in Jamalpur on the 
night of occurrence. Dasrath, however, 
has denied this allegation and has stated 
that he was away to Darbhanga during 
those days. There is no reliable evi- 
dence to show that Dasrath was pre- 
sent in the house on the nightin ques- 
tion. Reliance has been placed by the 
prosecution on the testimony of Shiban 
Mandal (P. W. 8) and Mashahru Mandal 
(P. W. 15) who have deposed that they 
saw Dasrath reading a bock near the 
dispensary room of his house on the 
morning of September 18, 1963. Both 
these witnesses are relazed to each 
other. Shiban did not make any state- 
ment to the Police till September 22, 
1963. The fact that Shiban kept quiet for 
four days and made statement to the 
Police after four days would show 
that not much reliance can be placed 
upon his testimony. Mushahru on his 
own testimony has been involved in 
litigation «with Mahabir, father of 


Dasrath. Mahabir also got the house 


The suggestion put forth on. 
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of Mushahru attached in a suit filed 

against him, As such, it is not safe to 

a upon the testimony of Mushahru 
O. 


36. Tt may be mentioned that, 
according to the confessional state- 
ment of Mahabir, which was record- 
ed by Shri Rastogi Magistrate on 
September 21, 1963 and upon which 
reliance was placed by the prosecu- 
tion, no one was present in the house 
when Mahabir took Mahadeo inside 
the house to bring out the dead body 
of Indira for being placed in the taxi 
on the night of occurrence. The con- 
fessional statement of Mahadeo thus 
rules out the presence of Dasrath 
accused . at his house on the fateful 
night. 


37. ` The fact tħat Dasratħ was 
not marked present in his hostel from 
September 14 till September 19, 1963 
would not necessarily show that he 
was present in his house in Jamalpur 
on the night of September 17, 1963. 
According to Dasrath, he was in those 
days staying with a relative Shri Ram 
Lakban Bhagat Advocate as Shri 
Bhagat’s son was having typhoid. The 
fact that Dasrath did not adduce evi- 
dence in support of his version would 
not lead to- the conclusion that he was 
present at his house in Jamalpur on 
the night of occurrence. 


38. Reference has. also been 
made to some letters between Dasrath 
and a girl named Madhuri in order to 
show their intimacy. This circum- 


stance would not warrant an inference 


of the guilt of Dasrath when 
the other evidence is not sufficient 
to connect him with the crime. 
The same remarks would apply to 
letter dated March 29, 1962 which 
Dasrath wrote to Baijnath in order to 
remind him of his promise to pay 
Rupees 2,500 for further education to 
Dasrath. It may be mentioned that a 
subsequent letter dated July 6, 1962 of 


Dasrath to Baijnath shows his attach- 


ment towards his wife Indira deceas- 


ed. 


39. Coming to the case of Kasim 
we find that there is no reliable evi- 
dence as may show that Kasim was 
present at the house of Mahabir on 
the night of occurrence and took part in 
the disposal of the dead -body of 
Indira. Reliance was placed by the 
prosecution upon the statements alleg- 
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ed te have been made by Kasim and 
{Mahadeo accused at the Police Station 


in the presence of Baijnath P. W. after 
Baijnath had lodged report at the 
Police Station. Such statements are 
legally not admissible in evidence 
and cannot be used as substantive evi- 
dence. According to S. 162 of the Code of 
Criminal Procedure, no statement made 
by any person to a Police Officer in the 
course of an- investigation shall be 
signed by the person making it or used 
for any purpose at any enquiry or 
trial in respect of any offence under 
investigation at the time when such 
statement was made. The only excep- 
tion to the above rule is mentioned in 
the >roviso to that section. According 
to the proviso, when any witness is 
called for the prosecution in the enquiry 
or crial,- any part of his statement, if 
duly proved, may be used by the accus- 
ed and with the permission of the Court 
by: the prosecution, to contradict such 
witness in the manner provided by Sec- 
tion 145 of the Indian Evidence Act and 
when any part of such statement is so 
used any part thereof may also be used 
in the re-examination of such witness 
for the purpose only of explaining any 
matter referred to in his cross-exa- 
mination. The above rule is, however, 
not applicable to statements falling 
within the provisions of Cl. 1 of Sec. 32 
ef the Indian Evidence Act or to affect 
the provisions of Section 27 of that Act- 


It is also well established that the bar- 


of inadmissibility operates not only 
ən statements of witnesses but also on 
thos2 of the accused (See Narayana 
Swami v. Emperor, .AIR 1939 PC 47). 
Lord Atkin, in that case, while dealing 
witk Section 162 of the Code of 
Criminal Procedure observed; 


"Then follows the Section in ques- 
tien which is drawn in the same 
general way relating to “any person.” 
That the words in their ordinary mean- 
ing would include any person though 


he may thereafter be accused seems. 


- plain. Investigation into crime often 
includes the examination of a number 
of persons none of. whom or all of 
whom may, be suspected at the time. 
The first words of the Section prohi- 
biting the statement if recorded from 
being signed must apply to all the 
statements made at the time and must 
therefore apply to statement made by 
a person possibly not then even sus- 
pected but eventually accused.” 


of Bihar (Khanna J) 


A. L R. 


Reference may also be made to Sec- 
tion 26 of the Indian Evidence Act, 
according to which no confession made 
by any person whilst he is in the cus- 
tody of a Police Officer, unless it be 
made in the immediate presence of a 
Magistrate, shall be proved against 
such person. There is nothing in the 
present case to show that the state- 
ments which were made by Kasim and 
Mahadeo accused on September 18, 
1963 at the Police Station in the pre- 
sence of Baijnath resulted in the 
discovery of any incriminating material 
as may make them admissible under 
Section 27 of the Indian Evidence Act. 
As such, the aforesaid statements must 
be excluded from ‘consideration. 

40. We, therefore, are of the 
opinion that no case has been proved 
against Dasrath and Kasim accused. 


41. As regards Mahadeo accus- 
ed, we find that it is the case of the 
prosecution and this fact is also admit- ~ 
ted by Mahadeo accused in his state- 
ment under Section 342 of the Code 
of Criminal Procedure that he was one 
of those who carried the dead body 
of Indira from the house of Mahabir 
to the taxi and thereafter went with 
the dead body in the taxi to Kamarganj 
Ghat. The dead body was also thrown 
in the Ganges by Mahadeo. Mahadeo 
further admits that he pointed out the 
dead body to the Police and brought 
it out of the Ganges. The circum- 
stances in which the death of Indira 
took place and the surreptitious manner 
in which her dead body was removed 
at dead of night from Mahabir’s house - 
to Kamarganj Ghat go to show that 
Mahadeo was not unaware of the fact 
that Indira’s death was not natural and 
had been brought about by Mahabir. 
Mahadeo, in the circumstances, was 
rightly convicted for offence under 
Section 201, Indian Penal Code for 
causing the disappearance of the dead 
body with a view to screen the 
murderer from legal punishment. 


42. As both Dasrath and Kasim 
are being acquitted, the charge under 
Section 120-B, Indian Penal Code 
against Mahabir for conspiracy with 
Dasrath to murder Indira and against 
Mahadeo for conspiracy with 
Kasim for causing disappearance of 
dead body of Indira must fail. 

` 43. The result is that appeal of 
Dasrath and Kasim is allowed. Their. 
conviction is set aside and*® they are 
acquitted. The conviction of Mahabir 


1972 


and Mahadeo for offences under Sec- 
tion 120-B, Indian Penal Code is set 
aside. The conviction of Mahabir for 
Offences under Sections £02 and 201, 
Indian Penal Code as well as the 
sentence on that score is maintained. 
Likewise, the conviction and sentence 
_ of Mahadeo for offence under Sec- 
tion 201, Indian Penal Code is maint- 
ained. The appeal of Mahabir and 
Mahadeo to this extent is dismissed. 

i Order accordingly. 


= 
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' (V 59 C 240) 
(From Award of Central Govt. Labour 
Court, Bombay)* 
C. A. VAIDIALINGAM, L D. DUA, 
G. K. MITTER, JJ. 
Air India Corporation, Bombay, 
Appellant v. V. A. Rebello and ano- 
~ ther, Respondents. 


Civil Appeal No. 1329 of 1967, 
D/- 24-2-1972. : 
Industrial Disputes Act (1947), 


Ss. 33, 33-A — Purpose and scope of 
S. 33 (1), (2) — Ban contained in Sec- 
tion 33 (1) and (2) does not prevent em- 
ployer from taking action against his 
workmen not based on mssconduct — 
_ Form of order is not decisive — Ter- 
mination of service under Reg. 48, Air 
India Employees’ Service Regulations, 
because of loss of confidence in em- 
ployee resulting from suspicion about 
his suitability for the job in which he 
- was employed — Termination not 
mala fide and not subject to review 
_by industrial adjudication — (X-Ref. :— 
Air India Employees’ Service Regula- 
tions, Reg. 48). 


Basic object of Sections 33 and 33-A 
broadly speaking appears to be to pro- 
tect the workmen concerned in the dis- 
putes which form the subject matter 
of pending conciliation prozeedings by 
way of reference under Section 10, 
against victimisation by the employer 
on account of raising or continuing 
such pending disputes and to ensure 
that those pending . proceedings are 
brought to expeditious termination 
in a peaceful atmosphere, undisturbed 
by any subsequent cause tending to 


*(Appln. No. LCB-39 of 1965, D/- 28-4- 
1967 — Cent. Govt. Labour Court 
Bom.) 
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further exacerbate tħe already strain- 
ed relations between the employer and 
the workmen. To achieve this objee- 
tive a ban, subject to certain condi- 
tions has been imposed by Section 33 
on the ordinary right of the employer 
to alter the terms of his employees’ 
services to their prejudice or to ter- 
minate their services under the general 
law governing contract of employment 
and Section 33-A provides for relief 
against contravention of Section 33, by 
way of adjudication of the complaints 
by aggrieved workmen considering 
them to be disputes referred or pend- 
Ing in acccrdance with the provisions 
of the Act. This ban, however, is de- 
signed to restrict interference witħ 
the general rights and liabilities of the 
parties under the ordinary law within 
the limits truly necessary for accom- 
plishing the above object. The employer 
is accordingly left free to deal with the 
employees when the action concerned 
is not punitive or mala fide or does not 
amount to victimisation or unfair 
labour practice. (Para 9) 


If the termination of service is a 
colourable exercise of the power vested 
in the management or as a result of 
victimization or unfair labour practice, 
the Industrial Tribunal would have 
jurisdiction to intervene and set aside 
such a termination. In order to find 
this out, the Tribunal has ample juris- 
diction to go into all the circumstances 
which led to the termination simpli- 
citer. The form of the order of ter- 
mination, is not conclusive of the true 
nature of the order. (1971) 2 Lab LJ 620 
(SC); AIR 1960 SC 919 and AIR 1965 
SC 155, Foll. (Para 11) 


While considering the question of 
termination of the services of the 
complainant, employed as Asst. Sta- 
tion Superintendent, Crew Scheduling 
in the Air-India Corporation, Bombay 
under Reg. 48 of Air-India Employees’ 
Service Regulations it is therefore 
open to the complainant to urge that 
reliance on Reg. 48 is not bona fide, it 
being a colourable exercise of the right 
conferred by the Regulation. 

(Para 13) 


Motive for the order, if not mala 
fide, is not open to question. 
(Para 14) 


Action under Reg. 48 can be valid- 

Ty taken by the employer at his sweet 
will without assigning any reason. 

(Para 15) 


_ mala fide, 


1344 S. C. [Prs. 1-3] Air India Corpn. 


Where the record merely disclos- 
ed that the appellant (Air-India Cor- 
poration) had suspicion about the com- 
plainant’s suitability for the job in 
which he had.to deal with Air hostesses 
and this Jed to loss of confidence in 
him with the result that his services 
were terminated under Regulation 48, 
the action cannot be considered to be 
The opinion formed by the 
employer about the suitability of his 
employee for the job assigned to him 
even though erroneous, if bona fide, is 
final and not subject to review by the 
industrial adjudications. AIR 1963 SC 
411, Disting. (Para 15) 


Cases Referred: Chronological Paras 

(1971) 2 Lab LJ 620 = 41 FJR 142 
(SC), Workmen of Sudder Office 

. Cinnamara v. The Management 11 

(1965) AIR 1965 SC 155 (V 52) = 
(1964) 2 Lab LJ 113, Tata Oil 

_ Mills Co: Ltd. v. Workmen : 

(1963) AIR 1963 SC 411 (V 50) = 
(1962) Supp 2 SCR 822, Manage~ 
ment of U. B. Dutt & Co. v. 
ee of U. B. Dutt : 
& C 16 

(1960) AIR 1960 SC 919 (V 47) = 
(1960) 2 Lab LJ 222, Chartered 
Bank, Bombay v. Chartered 7 
Bank Employees Union rT 


‘Mr. S. D. Vimadalal, Sr. Advocate, 
(M/s..S. K. Wadia and D. N. Mishra, 
Advocates and Mr. O. C. Mathur Ad- 
vocate of M/s. J. B. Dadachanji and 
Co. with him), for Appellant; M/s. K. 
P. V. Menon, S.: R. Iyer and M. S. 
Narasimhan, Advocates, for Respon- 
dent No. 1. 


Judgment of the Court was deli- 
vered by 


special E e “and aS appellant, the 
Air-India Corporation, Bombay as- 
sails Part I of the Award with corri- 
gendum, dated April 28, 1967, given by 
the Central Government Labour Court 
Bombay, on the complaint dated Oct- 
ober 16, 1965. made by Shri V. A. 
Rebellow, respondent No. 1 in this 
Court (hereinafter referred to as the 
complainant) under Section 33-A of 
the Industrial Disputes Act, 1947 (here- 
finafter called the Act). The complaint 
was originally filed by the complain- 
ant before the National Industrial Tri- 
bunal, Delhi, (Mr. Justice G. D. Khosla, 
retired Chief Justice of the Punjab 
High Court) in the Industrial Dispute 


TT 


Reference No. 1 of 1964 but was later 


v. V. A. Rebello (Dua J.) 


A.L R. 


transferred to the Central Govern- 
ment Labour Court and numbered as. 
Application No. LCB 39 of 1965. 


2. The impugned award merely 
dealt.with the preliminary points raised 
by the appellant that the complainant 
was not a workman concerned in the 
aforesaid industrial dispute and that 
there was no breach of Section 33 of 
the Act with the result that the com- 
plaint under Section 33-A of the Act 
was incompetent. The Labour Court 
held the complainant to be a workman 
concerned in the aforesaid industrial 
dispute pending before the National 
Industrial Tribunal on the date of his 
dismissal and that the dismissal was 
not a’ discharge simpliciter but in- 
breach of the provisions of Section 33. 
On this finding his complaint was held 
to be maintainable. The two questions 
canvassed in the present appeal are (1) 
whether the complainant was a work- 
man and was as such concerned in the- 
aforesaid dispute (Industrial Dispute 
Reference No. 1 of 1964) and (2) whe- 
ther the termination of his service 
was a dismissal as alleged by him or 
was a mere termination of service not 
amounting. to dismissal. -Broad facts 
necessary for understanding the con- 
froversy may now be stated: 


. 3. The order which was chal- 
fenged as amounting to the complain- 


ant’s dismissal reads: 


“CONFIDENTIAL 

| Dated June 19, 1965 

(Thru: The Commercial Manager, 
Cargo) i 
Dear sir, 

It has been decided to terminate 
your services, which we hereby do 
with immediate effect. You will be 
paid one month’s salary in lieu of 
notice. 

2. Please arrange fo return, as 
early as possible, all items of Corpora- 
tion’s property In your possession to 
enable us to settle your accounts. 

3. Your accounts will be settled 
after checking your commitments. 

Yours faithfully, 


= Air India _ 

Sd/- S. K. Kooka 
Commercial Director” 
On July 16, 1965 the complainant 
acknowledged the above letter terminat- 
ing his services with immediate effect 
and requested for reinstatement be- 
cause according to him there was noth~ 
fing to warrant such summary termina- 
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tion of his services. This is what he 
wrote: 

n EE ER E Lit tis connection I 


have to state that I have served the 
Corporation for a period of over nine 
years and to the date of termi- 
nating my services, there is noth- 
ing on record which warrants that 
my services should be terminated 
summarily. Hence if is requested 
that I be reinstated and thereafter 
if the Management is of the opin- 
fon that I have done something against 
the interest and the fair name of the 
Corporation, I be charged accordingly, 
‘Piven an opportunity to explain my 
eonduct and after everything else if I 
am found guilty, action taken against 
me as the management deems fit. 


_ With the experience I have with 
the management’s policy towards its 
employees, I am confident that I will 
never be deprived of the opportunity I 
have asked for and more so in the light 
= the faithful service I have render- 
The following reply was sent to the 
complainant on September 8, 1965: 


Services were terminated on payment 
of 30 days’ salary in Leu of notice, in 
accordance with Rule 48 of the Air- 
India Employees’ Servize Regulations.” 
Regulation 48 of the Air-India Em- 
Ployees’ Service Regulations which was 
described as Rule 48 in the letter of 
September 8, 1965 reads as under: 
“CHAPTER VIII 
Cessation of Service 
o X x x x x: 
48. Termination: ‘The service of 
an employee may be terminated with- 
out assigning any reason, as under: 


(a) of a permanent employee by 
giving him 30 days’ nctice in writing 
or pay in lieu of notice: 

_ (b) of an employee on probation 
by giving him 7 days’ notice in writing 
or pay in lieu of notice; 

(c) of a temporary employee by 
giving him 24 hours’ notice in writing 
or pay in lieu of notice, 

Explanation: For ‘the purposes of 
this Regulation, the word. "pay” shall 
include. all emoluments which would 
be admissible if he were on privilege 
Jeave.” 

In the complaint under Section 33-A 

of the Act it was alleged by the com- 

Plainant that the order dated June 19, 
1972 S.C./85 Vi G—10 
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1965 smacked of vindictiveness or un- 
fair labour practice and that his alleged 
termination was a cloak for punishing 
him. No facts were, however, stated in 
Support of this averment. According 
to the averments in this complaint, Re- 
gulation 48 postulates the existence 
of some reason for the termination of 
Service and since the Corporation had 
not disclosed any reason for the ter- 
mination of the complainant’s service 
it was requested that the Corporation 
be directed to disclose the reason, if 
any, for the termination of his service. 
The real grievance of the complainant, 
it appears, was founded on the con- 
struction of Regulation 48 as is clear 
from the following averments in 
Para 7 of the complaint: 

“The complainant submits that or 
a reasonable construction of the said 
Rule, the Opposite Party is bound to 
disclose the reason if any for the said 
termination in the present proceed- 
ings. The complainant submits that 
any other construction would be un- 
reasonable and make the said rule it- 
self unreasonable, illegal, void as also 
in contravention of Articles 14, 16, 19 
and 311 of the Constitution of India 
and is therefore void and inoperative.” 


4. . In regard to the question of 
the complainant being a workman con- 
cerned in a pending industrial dispute 
it was averred that the complainant had 
been employed by the Opposite Party 
as an Assistant Station Superintendent 
(Crew Scheduling) in the grade of 
Rupees 300-25-500-50-650 and was con- 
firmed in that post with effect from 1st 
December, 1963. In Para 8 of the com- 


plaint it was pleaded that: 


“the proceedings in reference No. 
NIT No. 1 of 1964 were and are pend- 
ing before this Hon’ble Tribunal and 
the complainant is a workman concern- 
ed in the said dispute. The Complainant 
says that under: the circumstances 
aforesaid the Opposite Party ought to 
have made an application for approval 
before this Hon’ble Tribunal under 
Sec. 33 (2) of the Industrial Disputes 
Act, 1947 but the Opposite Party has 
made no such application nor has the 
Opposite Party intimated that it pro- 
posed tomake such an application for 
approval while terminating the services 
of the Complainant. The complainant 
says that the Opposite Party has not 
obtained the approval of this Hon’ble 
Tribunal in writing of the action 
taken by it against the Complainant.” 
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On these averments reinstatement 
was claimed by the complainant with 
full back wages and allowances from 
the date of the alleged termination of 
his services.. 


5. It appears that pursuant to 
directions from the Labour Court the 
appellanz filed a further written state- 
ment dated June 30, 1966 and it was 
submitted: 


“Without prejudice to the conten- 
tion of the Opposite Party that this 
case should be decided on the prelimi- 
nary points above as raised by the 
Opposite Party, as the Complainant has 
repeatedly made a grievance that a 
written statement on merits has not 
even been filed and as this Honourable 
Tribunal also indicated at the prelimi- 
nary hearing that a written statement 
on merits should in any event be kept 
ready and that no further time would 
be given to the Opposite Party for pre- 
paring and filing the same, the Oppo- 
site Party herewith begs to submit this 
further Written Statement.” 


With these preliminary submissions it 
was stated as follows in paragraph 7: 


"With reference to paragraphs 6 
and 7 of the Complaint, Regulation 48 
of the Air-India Employees’ Service 
Regulations provides inter alia, that 
the services of a permanent employee 
may be terminated, without assigning 
any reason, by giving him thirty days’ 
notice in writing. or pay in lieu of 
notice. The construction sought to be 
put upon the said Regulation by the 
Complainant is not correct. The op- 
posite party denies that Regulation 43 
is unreasonable, illegal or void or in 
contravention of Articles 14, 16, 19 and 
311 of the Constitution of India. The 
said Regulations have been framed 
with the previous approval of the Cen- 
tral Government under section 45 (2) 
(b) of the Air Corporation Act, 1953. 
The Opposite Party submits that it 
was and is not bound to give or dis- 
close any reason for terminating the 
service of the Complainant. Any con- 
trary view would, it is submitted, ren- 
der the said Regulation No. 48 com- 
pletely nugatory. However, without 
prejudice to this, the Opposite Party 
says that the Complainant’s service 
was terminated because of the total 
loss of confidence on account of grave 
‘suspicicns regarding his private con- 
duct and behaviour with Air Hostesses 
of the Corporation. The reports and 


statements from the Air Hostesses con= ` 


cerned cannot be disclosed as they ih- . “%7; 


volve the reputation and future of 


young and unmarried girls. Having a 


regard to this, the Opposite - Party 
could not continue the Complainant in 
its service and it was constrained fo : 
terminate his service in accordance 
with Regulation 48.” 


The complainant’s averment that he. « | 


was a workman concerned in the pro- 
cesdings in the industrial dispute was 
denied by the appellant in the first 
written statement dated March 15, 1966 
in para 1 which reads: apa 28 


*(a) The Complainant was at no 
relevant time a ‘workman’ within the 
meaning of that term as defined in. 
Section 2 (s) of the said Act. At the 
time of the termination of his service, 
the Complainant was an Assistant Sta- 
tion Superintendent and was employed 
in an Administrative/Supervisory capa- 
city, drawing a total salary amounting 
to Rs. 690/- per month. Moreover, it 
may also be pointed out that in its 
Staff Notice No. 130 dated 31st March, 
1956, the Opposite Party has given a 
classification of its personnel, wherein 
the category of Assistant Station Supe- 
rintendents has been classified as an 
“Officer” category (vide Entry no. 1/ 
28). A copy of the said Staff Notice is 
hereto annexed and marked Ex. No. 1. 
Further, the said category of Assistant 
Superintendents has not been included 
among the categories of workmen in 
the dispute in Ref. No. NIT/1 of 1964 
pending before the National Industrial 
Tribunal composed of Shri G. D. Khos- 
la. Besides, the Class of Officers desi- 
gnated as Assistant Station Superin~ 
tendents has always been, and is, re-. 


presented by the Ajir-India Officers 


Association which is not an association 
representing any ‘workmen’ and which 
is not a party to the dispute in 
the abovementioned reference. Fur- 
ther, .the said class of Officers 
has not at any time presented it- 
self before the National Industrial Tri- 
bunal nor has it been represented at 
the hearing of the said dispute by any 
of the Unions representing parties 
nos. 2 to 7 to the said dispute. 


(b) Even assuming, without ad- 
mitting, that the Complainant is held 
to be a workman (which is denied) 
sub-secs. (1) and (2) of section 23: and 
consequently section 33A, have, and 


can have, no application having regard 


wee 
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tọ the circumstances of the present 
case. The subject mazter of the Com- 
plaint is not a matter connected with 
the dispute in the Reference before the 
National Industrial Tribunal nor is the 
Complainant concerned in the said 
- dispute. Further, sub-section (1) (b) 
and sub-section (2) (bì of section 33 
have application only in the case of 
. dismissal or discharge for misconduct 
in the circumstances set out therein, 
and not to a case of termination of ser- 
vice simpliciter. In the present case, 
the Opposite Party has bona fide ter- 
minated the service of the Complainant 
‘under the provisions of Regulation 48 
of Air India Employees’ Service Regu- 
lations which are apsdlicable to the 
. Complainant. There has, therefore, 
been no breach of the provisions of 
sub-section (1) (b) or sub-section 2. (b) 
of section 33 and unless there is such 
a breach there can be no invocation of 
Section 33A. On the contrary, the Op- 
posite Party repeats that the said sub- 
sections are inapplicable.” 


The complainant and the appellant 
both filed lists-of tke complainant’s 
duties in proof of their respective con- 
tentions, Ex. E-1 being the appellant’s 
list and Ex. W-13, the complainant’s. 

6. . The Labour Court held in 
the impugned award zhat the com- 
plainant as Assistant Station Superin- 
tendent was a Junior Officer and as 
such, as determined in the Khosla Tri- 
bunal Award, was a workman concern- 
ed in the industrial dispute before that 
Tribunal and that his discharge was 
not discharge simpliciter but in breach 
of S. 33 of the Act. On this view the 
complaint was directed to be consider- 
ed on the merits. 

7. In this Court Shri Vimada- 
Jal argued that keeping in view the 
complainant’s duties it is not possible 
to hold that he is a workman. Accord- 
ing tothe submission the complainant 
was an officer whose cuties were pri- 
marily supervisory and, therefore, he 
could not be described as a workman. 
The complainant, it was, further argu- 
ed, was at least not a workman con- 
cerned in the industrial dispute pending 
before the Khosla Tribunal. In any 
event, the action taken by the appel- 
lant, not being for misconduct on the 
part of the appellant but under Regu- 
lation 48 was not hit by S. 33 of the 
Act. 

8.° We should like first to deal 
with the applicability of Ss. 33 and 
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33A of the Act on the assumption that 
the complainant was a workman and 
also as such interested in a pending 
industrial dispute. These sections read: 


“33. Conditions of service ete., to 
remain unchanged under certain cir- 
cumstances during pendency of pro- 
ceedings: 


(1) During the pendency of any 
conciliation proceeding before a con- 
ciliation officer or a Board or of any 
proceeding before an - arbitrator or a 
Labour Court or Tribunal or National 
Tribunal in respect of an industrial 
dispute, no employer shall, — 


(a) in regard to any matter con- 
nected with the dispute, alter, to the 
prejudice of the workmen concerned 
in such dispute, the conditions of ser- 
vice applicable to them immediately 
before the commencement of such pro- 
ceeding: or 


(b) for any misconduct connected 
with the dispute, discharge or punish, 
whether by dismissal. or otherwise, 
any workmen concerned in such dis- 
pute, save with the express permission 
in writing.of the authority before 
which the proceeding is pending. 


(2) During the pendency of any 
Such proceeding in respect of an indus- 
trial dispute, the employer may, in ac- 
cordance with the standing orders ap- 
plicable to a workman concerned in 
such dispute, or, where there are no 
such standing orders, in accordance 
with the terms of the contract, whe- 
ther express or implied, between him 
and the workman, — 


(a) alter, in regard to any matter 
not connected with the dispute, the 
conditions of service applicable to that- 
workman immediately before the com- 
mencement of such proceeding; or 

(b) for any misconduct not con- 
nected with the dispute, discharge or 
punish, whether by dismissal or other- 
wise, that workman: 


Provided that no such workman shall 
be discharged or dismissed, unless he 
has been paid wages for one month and 
an application has been made by the 
employer to the authority before which 
the proceeding is pending for approval 
of the action taken by the employer. 


(3) Notwithstanding anything con- 
tained in sub-section (2) no employer 
shall, during the pendency of any such 
proceeding in respect oz an industrial 
dispute, take any action against any 
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protected workman concerned in such 
dispute — | 

(a) by altering, to the prejudice of 
such protected workman, the condi- 
tions of service applicable to him im- 
mediately before the commencement 
of such proceedings; or 

(b) by discharging or punishing, 
whether by dismissal or otherwise, 
such protected workman, 


save with the express permission in 
writing of the authority before which 
the proceeding is pending. 
Explanation. — For the purposes of 
this sub-section, a ‘protected workman’, 
in relation to an establishment, means 
a workman who, being an officer of a 
registered trade union connected with 
the establishment, is recognised as 
such in accordance with rules made in 
this behalf. 

(4) In every establishment, the 
number of workmen to be recognised 
as protected workmen for the purposes 
of sub-section (3) shall be one per cent. 
of the total number of workmen em- 
ployed therein subject to a minimum 
number of five protected workmen and 
a maximum number of one hundred 
protected workmen and for the afore- 
said purpose, the appropriate Govern- 
ment may make rules providing for the 
distribution of such protected workmen 
among various trade unions, if any, 
connected with the establishment and 
the manner in which the workmen 
may be chosen and recognised as pro- 
tected workmen. 

(5) Where an employer makes an 
application to a conciliation officer, 
Board, an arbitrator, a Labour Court, 
Tribunal or National Tribunal under 
the proviso to sub-section (2) for ap- 
proval of the action taken by him, the 
authority concerned shall, without de- 
lay, hear such application and pass, as 
expeditiously as possible such order 
in relation thereto as it deemed fit. 

33A. Special provision for adjudi- 
cation as to whether conditions of ser- 
vice, etc., changed during pendency or 
proceedings: | 

Where an employer contravenes 
the provisions of section 33 during the 
pendency of proceedings before a lab- 
our Court, Tribunal or National Tri- 
bunal, any employee aggrieved by such 
contravention, may make a complaint 
in writing, in the prescribed manner to 
such Labour Court, Tribunal or 
National Tribunal and on receipt of 


such complaint that Labour Court, Tri- 
bunal or National Tribunal shall adju- 
dicate upon the complaint as if it were 
a dispute referred to or pending before 
it, in accordance with the provisions of _ 
this Act and shall submit its award to. 
the appropriate Government and the 
provisions of this Act shall apply ac- 
cordingly.” 


. 9. The basie object of these 
two sections broadly speaking ap- 
pears to be to protect the workmen 
concerned in the disputes which 
form the subject matter of pending 
conciliation proceedings or proceedings . 
by way of reference under S. 10 of the 
Act, against victimisation by the emp- 
loyer on account of raising or continu~ 
ing such pending disputes and to ensure 
that those pending proceedings are 
brought to expeditious termination in a 
peaceful atmosphere, undisturbed by 
any subsequent cause tending to fur- 
ther exacerbate the already strained 
relations between the employer and 
the workmen. To achieve this objec- 
tive a ban, subject to certain condi- 
tions, has been imposed by S. 33 on 
the ordinary right of the employer to 
alter the terms of his employees’ ser- 
vices to their prejudice or to terminate 
their services under the general law 
governing contract of employment and 
S., 33A provides for relief against con- 
travention of S. 33, by way of adjudi- 
cation of the complaints by aggriev- 
ed workmen considering them to be 
disputes referred or pending in accord- 
ance with the provisions of the Act. 
This ban, however, is designed to rest- 
rict interference with the general rights 
and liabilities of the parties under the 
ordinary law within the limits truly 
necessary for accomplishing the above 
object. The employer is accordingly 
left free to deal with the employees 
when the action concerned is not puni- 
tive or mala fide or does not amount 
to victimisation or unfair labour pra- 
ctice. The anxiety of the legislature to 
effectively achieve the object of duly 
protecting the, workmen against victi- 
misation or unfair labour practices 
consistently with the preservation of 
the employer’s bona fide right to main- 
tain discipline and efficiency in the 
industry for securing the maximum 
production in a peaceful harmonious 
atmosphere is obvious from the overall 
scheme of these sections. Turning first 
to S. 33, sub-s. (1) of this section deals 
with the case of a workman concern- 


\ 
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ed in a pending dispute who has been 
prejudicially affected by an action in 
regard to a matter connected with such 
pending dispute and sub-s. (2) similar- 
ly deals with workmen concerned in 


regard to matters unconnected with 


Such pending disputes. Sub-section (1) 
bans alteration to the prejudice of the 
workman concerned in the conditions 
of service applicable to him immediate- 
ly before the commencement of the 
proceedings and discharge or punish- 
ment whether by dismissal or other- 
wise of the workman concerned for 
misconduct connected with the dispute 
without the express permission in 
writing of the authority dealing with 
the pending proceeding. Stb-section (2) 
places a similar ban in regard to mat- 
ters not connected with the pending 
dispute but the employer is free to 
discharge or dismiss the workman by 
paying wages for one month provided 
he applies to the authority dealing with 
the pending proceeding or approval 
of the action taken. In the case before 
us We are concerned only with the ban 
imposed against orders of discharge or 
punishment as contemplated by cl. (b) 
of the two sub-sections. There are no 
allegations of alteration of the com- 
plainant’s terms of service. It is not 
necessary for us to decide whether the 
present case is governed by sub-s. (1) 
or sub-s. (2) because the relevant clause 
in both the sub-sections is couched in 
Similar language and we do not find 
any difference in the essential scope 
and purpose of these two sub-sections 
as far as the controversy before us is 
concerned. It is noteworthy that the 
ban is imposed only in regard to action 


` taken for misconduct whether connect- 


ed or unconnected with the dispute. 
The employer is, therefore, free to take 
action against his workmen if it is not 
based on any misconduct on their part. 
In this connection reference by way of 
contrast may be made to sub-s. (3) of 
©. 33 which imposes an unqualified 
ban on the employer in regard to action 
by discharging or punishing the work- 
man whether by dismissal or other- 
wise. In this sub-section we do not 
find any restriction such as is contain- 
ed in cl. (b) of sub-ss. (1) and (2). Sub- 
section (3) protects “protected work- 
man” and the reason is obvious for the 
blanket protection of such a workman. 
The legislature in his case appears to 
be anxious* for the interest of healthy 
growth and development of trade union 


movement to ensure for him complete 
protection against every kind or order 
of discharge or punishment because of 
his special position as an officer of a 
registered trade union recognised as 


‘such in accordance with the rules made 


in that behalf. This explains the restri- 
cted protection in sub-ss. (1) and (2). 


10. It is in the background of 
the purpose and scope of S. 33 (1) and 
(2) that we have to consider whether 
the action taken against the com- 
plainant is hit by either of these two 
Sub-sections. We have seen the form 
and the language of the impugned 
order. On its face the language does 
not show that the complainant’s ser- 
vices were terminated because of any 
misconduct, Prima facie, therefore, the 
impugned order is not an order dis- 
charging or punishing the complainant 
for any misconduct. But then the com- 
plainant’s learned counsel Shri Menon 
argued that the face of the form of 
the order is not conclusive and that 
the Court is entitled to and indeed 
should go behind the form and by 
looking at the real substance of the 
matter try to find the real cause and 
then come to its conclusion whether or 
not the order is a mere camouflage for 
an order of dismissal for misconduct. 


11. The true legal position has 
been stated by this Court more than 
once and is by now beyond contro- 
versy. In one of the most recent deci- 
sions in The Workmen of Sudder Office 
Cinnamara v. The Management, (197 1) 
2 Lab LJ 620 (SC) this Court appro- . 
vingly referred to two of its earlier 
decisions actually reproducing a pas- 
sage from one of them. This is what 
was said in Sudder Office case: 


“It is needless to point out that it 
has been held by this Court in The 
Chartered Bank, Bombay v. The Cha- 
rtered Bank Employees’ Union, ( 1960) 
2 Lab LJ 222 = (AIR 1960 SC 919) 
that if the termination of service is a 


. colourable exercise of the power vest- 


ed in the management or as a result 
of victimisation or unfair labour pra- 
ctice, the Industrial Tribunal would | 
have jurisdiction to intervene and set 
aside such a termination. In order to 
find out whether the order of termina- 
tion is one of the termination simpliciter 
under the provisions of contract or of 
standing orders, the Tribunal has am- 
ple jurisdiction to go into all the cir- 
cumstances which led to the termina- 
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tion simpliciter. The form of the order 
of termination, is not conclusive of 
the true nature of the order, for it is 
possible that the form may be merely 
a camouflage for an order of dismissal 
for misconduct. It is, therefore, open to 
the Tribunal to go behind the form of 
the order and look at the substance. If 
the Tribunal comes to the conclusion 
that though in form the order amounts 
to termination simpliciter but in rea- 
lity cloaks a dismissal for misconduct, 
it will be open to it to set aside the 
order as a colourable exercise of power 
by the management. 


Frinciples to the same effect have 
also been reiterated in the later 
decision of this Court in Tata Oil Mills 
Co. Ltd. v. Workmen, (1964) 2 Lab LJ 
113 = (AIR 1965 SC 155), where the 
Court observed as follows: 


‘The true legal position about the 
Industrial Court’s justification and au- 
thority in dealing with cases of this 
kind is no longer in doubt. It is true 
that in several cases, contract of em- 
ployment or provisions in standing 
orders authorise an industrial em- 
plover to terminate the service of his 
employees after giving notice for one 
month or paying salary for one month 
in lieu of notice, and normally, an em- 
ployer may, in a proper case, be en- 
titled to exercise the said power. But 
where an order of discharge passed by 
an employer gives rise to an industrial 
dispute, the form of the order by 
which the employee’s services are ter- 
- minated would not be decisive; indus- 
trial adjudication would be entitled to 
exemine the substance of the matter 
and decide whether the termination is 
in fact discharge simpliciter or it 
amounts to dismissal which has put on 
the cloak of discharge simpliciter. If 
the Industrial Court is satisfied that 
the corder of discharge is punitive, that 
it is mala fide, or that it amounts to 
victimisation or unfair labour practice, 
it is competent to the Industrial Court 
to set aside the order and, in a proper 
case, direct the reinstatement of the 
employee.” 


12. 
the complainant, 


Shri Menon on behalf of 
however, contended 


that ignoring the form and language of ` 


the impugned order and looking at the 
real substance of the matter it is clear 
as disclosed by the appellant in the 
further written statement that the 
complainant’s services were terminated 
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because of a suspicion about his private 
conduct and behaviour with Air Hos- 
tesses whose names were considered 
not proper to be disclosed. This, said 
the ‘counsel, makes out an allegation of 
misconduct which induced the appel- 
lant to terminate the complainant’s 
services and the case, therefore, clear- 
ly falls within the mischief of S. 33. 
The impugned order, he added, is a 
colourable exercise of the power under 
Regulation 48, the real object of the 
appellant being essentially to punish 
the complainant for misconduct. ` | 


13. No doubt, the position of 
the industrial workman is different 
from that of a Government servant be- 
cause an industrial employer cannot 
“hire and fire” his workmen on the 
basis of an unfettered right under the 
contract of employment, that right 
now being subject to industrial adju- 
dication; and there is also on the other 
hand no provision of the Constitution 
like Arts. 310 and 311 requiring consi- 
deration in the case of industrial work- 
men. We are here only concerned with 
the question whether the impugned 
action of termination of the com- 
plainant’s services is for misconduct as 
contemplated by S. 33 (1) (b) or S. 33 
(2) (b). While considering this ques- 
tion it is open to the complainant to 
urge that reliance on Regulation 48 is 
not bona fide, it being a colourable 
exercise of the right conferred by that 
regulation. He has in fact raised this 
argument end it is this aspect which 
concerns us in this case. Let us now 
scrutinise the present record for exa- 
mining the position from this aspect. 


- 14, Now, the true position, as 
it appears to be clear from the record 
of this casa, is that the complainant’s 
services were terminated under Regu- 
lation 48 by paying his salary for 30 
davs in lieu of notice. The order does 
not suggest any misconduct on the 
part of the complainant and indeed it 
is not possible to hold this order to be 
based on any conceivable misconduct. 
The form of this order is no doubt not 
decisive and attending circumstances 
are open for consideration, though 
motive for the order, if not mala fide, 
is not open to question, The further 
written statement which the appellant 
was directed to file and which was fil- 
ed without prejudice discloses the fact 
that the appellant had lost confidence 
in the complainant and this Toss of con- 
fidence was due to a grave suspicion 
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regarding the complainant’s private 
conduct and behaviour with Air-Hos- 
tesses employed by the appellant. 


15. 
been set out earlier as its plain lan- 
guage shows does not ley down or 
contemplate any defined 2ssential pre- 
requisite for invoking its operation. 
Action under this Regulazion can be 
validly taken by the employer at his 
sweet will without assigring any rea- 
son. He is not bound to disclose why 
he does not want to continue in service 
the employee concerned. It may be 
conceded that an emplover must al- 
ways have some reason Zor terminat- 
ing the services of his employee. Such 
reasons apart from misconduct may, 
inter alia, by want of fuil satisfaction 
with his overall suitability in the job 
assigned to the employee concerned. 
The fact that the employer is not fully 
satisfied with the overall result of the 
performance of his duties by his em- 
ployee does not necessarily imply mis- 
conduct on his part. The only thing 
that remains to be seen is if in this 
case the impugned order is mala fide. 
The record merely disclcses that the 
appellant had suspicion akout the com- 
plainant’s suitability for the job in 
which he was employed and this led 
to loss of confidence in him with the 
result that his services were terminat- 
ed under Regulation 48. In our view, 
loss of confidence in such circumstances 
cannot be considered to ke mala fide. 
We are unable to concaive of any 
_ rational challenge to the bona fides of 

the employer in making the impugned 
order in the above background. The 
complainant, it may be remembered 
had to deal with Air-~Hoszesses in the 
performance of his duties and if the 
appellant was not fully satisfied þe- 
yond suspicion about his zeneral con- 
duct and behaviour while dealing with 
them it cannot be said that loss of con- 
fidence was not bona fide. Once bona 
fide loss of confidence is affirmed the 
impugned order must be considered to 
be immune from challenge. The opi- 
nion formed by the employer about the 
suitability of his employee for the job 
assigned to him even though erroneous, 
if bona fide, is in our opinion final and 
not subject to review by the industrial 
adjudication. Such opinion may legi- 
timately induce the employer to ter- 
minate the employee’s services; but 
such termfnation can on no rational 
grounds be considered to be for mis- 


Regulation 48 which has 
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conduct and must, therefore, be held 
to be permissible and immune from 
challenge. 


16. The decision in the case of 
Management of U. B. Dutt & Co. v. 
Workmen of U. B. Dutt & Co., (1962) 
Supp 2 SCR 822 = (AIR 1963 SC 411), 
relied upon by the complainant’s learn- 
ed counsel is of no assistance to him. 
There one S employed by the manage- 
ment as a cross cutter in the saw mill 
was asked to show cause why his ser- 
vices should not be terminated on ac- 
count of grave indiscipline and miscon- 
duct and he denied the allegations of 
fact. He was thereafter informed about 
a departmental enquiry to be held 
against him and was suspended pend- 
Ing enquiry. Purporting to act under 
R. 18 (a) of the Standing Orders, the 
appellant terminated the services of S 
without holding any departmental en- 
quiry. On reference of the dispute to 
the Industrial Tribunal this action was 
held not to be bona fide but a colour- 
able exercise of the power conferred 
under R. 18 (a) of the Standing Orders 
and since no attempt was made before 
it to defend such action by proving the 
alleged misconduct, it passed an order 
for reinstatement of S. Quite clearly 
the facts there are not parallel to the 
facts before us. The facts there are 
materially different. 


17. We have proceeded on the 
assumption that the reason stated in 
the further written statement filed 
without prejudice pursuant to the 
direction o? the Labour Court could'be 
taken into account, We, however, must 
not be understood to express any opi- 
nion on its propriety either way. 

18. In our opinion the Central 
Government Labour Court, Bombay, 
was, for the reasons foregoing, not 
right in helding that the complainant 
was guilty of misconduct and that his 
services were terminated for that rea- 
son. We, therefore, allow this appeal 
and setting aside the order of the Cen- 
tral Government Labour Court, Bom- 
bay, dismiss the complainant’s petition 
under S. 33-A of the Act. In the pecu- 
liar circumstances of the case there 
would be no order as to costs. 

Appeal allowed. 
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(From: Award of Central Government, 
Industrial Tribunal, Rajasthan)* 

C. A. VAIDIALINGAM, I. D. DUA 


AND G. K. MITTER, JJ. 


The Jaipur Udyog Ltd. Appellant 
The Cement Works Karamachari 
Sanch, Sahu Nagar, Respondent. 
Civil Appeal No. 1166 of 1971, D/- 
28-1-1972. 
= Industrial Disputes Act (1947), 
S. 10 — Scope of reference has to be 
gathered from the circumstances pre- 
ceding the Government Order. 
(Para 9) 
Where the services of the work- 
man in a quarry owned by the company 
were terminated on the ground that he 
had reached the superannuation age of 
55 and the point of view of the work- 
man being that his age was only 50 the 
Government made a reference “whe- 
ther the action of the management was 
legal and justified”, it was not open to 
the Tribunal to enlarge the ambit of 
the dispute between the parties by 
reference to the difference in the age 
of superannuation under the two sets 
of stending orders applicable to the 
workmen of the quarry and the factory 
owned by the company. The finding 
of the tribunal, therefore, that there 
could not be a lower age limit of 
superannuation of workmen of the 
quarry specially in view of the fact 
that the workmen were admittedly 
transierable from one place to another, 
was without jurisdiction. (Para 9) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 529 (V 55)= 
(1968) 1 SCR 515=1968 Lab IC 
526, Sindhu Resettlement Cor- 
poration Ltd. v. Industrial Tri- 
bunal of Gujarat 
' . Mr. M. C. Setalvad, Sr. Advocate, 
(M/s. K. K. Jain, C. N. Sharma, C. S. 
. Patel and Bishamber Lal, Advocates, 
with him), for Appellant; Mr. M. K. 
Ramamurthi, Sr. Advocate, (Mr. J. 
Ramamurthi, Advocate, with him), for 
Respondent. 


The Judgment of the Court was 
delivered by 

MITTER, J.— This is an appeal 
by special leave from an award of the 


*(Case No. CIT—10 of 1968, D/- 19- 
12-1970, Central Govt. Ind. Tri—Raj 
— Jaipur.) 


BP/BP/A933/72/ CWM 


Ltd. v. C. W. K. Sangh 


A.LR. 


Central Government Industrial Tribu- - 
nal, Rajasthan directing the reinstate- 
ment of one Bhisham Verma in the 
Service of the appellant with full back 
wages, 


2. The facts are as follows. 
The appellant is a public limited com- 
pany with its registered office at 


‘Sawaimadhopur in the State of Rajas- 


than. It has a cement factory at the 
said place besides a limestone quarry 
at Pallodi situate at a distance of 24 
Kms. from the cement factory. It has 
two separate sets of Standing Orders 
for the workmen employed in the 
factory and in the quarries. Both sets 
of Standing Orders were certified in 
accordance with the provisions of the 
Industrial Employment (Standing: 
Orders) Act, 1946. The Standing 
Orders applicable to the workmen em- 
ployed in the factory were certified in 
the year 1954 while those applicable 
to the workmen of the quarries were 
certified in the year 1961. Up to April 
1967 both sets of Standing Orders 
provided for superannuation of the 
workmen at the age of 55 with a stipu- 
lation for extension up to 60 years if 
a workman was found fit to work. On 
a dispute having been raised for the 
raising of the age of superannuation 
of the workmen at the cement factory, 
a settlement was arrived at between the 
appellant and the respondent (a regis- 
tered trade union of the employees) on 
16th December 1966 whereby it was 
agreed that Standing Order No. 21 ap- 
plicable to the cement factory be 
amended by raising the age of superan- 
nuation from 55 to 58 years withouf 
making any provision for further ex- 
tension. A joint application follow- 
ing upon the agreement was moved by 
the appellant and the respondent for 
modifying the Standing Order No. 21 
with respect tothe ageof superannua-~ 
tion which was accordingly done 
Nothing was however done with regard 
to the age of superannuation of the 
employees at quarry, the relevant 
clause in the Standing Order. remain= 
ing unaltered. 


3. On April 3, 1968 the appel- 
Tant intimated the said ham 
Varma, incline driver at the quarry, 
that he “had exceeded the age of retire- 
ment on 3-4-1968” and as such he was 
given “notice of retirement in accor- 
dance with Clause 21 of the Standing 
Orders of the quarries With effect 
from the close of work on 2-5-1968", 
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On April 30, 1968 the said workman 
‘wrote to the appellan> that although 
according to the service file he had 
completed the age of 55 years as in- 
dicated, his proper age according to his 
horoscope was about £0 years and his 
service record should be amended 
accordingly. The appellants’ reply to 
the above dated July 9, 1968 was to 
the effect that his case had been re- 
examined -and that his retirement, as 
already intimated on 3-4-1968 would 
stand. The Union took up the cause of 
the worker and addressed a letter on 
July 13, 1968 to the Regional Labour 
Commissioner requesting that arrange- 
ments may be made to put the worker 
back to work and take proper legal 
proceedings. On behelf of the work- 
man it was represented that he had 
been working in the company since 
October 11, 1957, that the Personnel 
Manager of the quarry had given 
orders dismissing him from service on 
April 3, 1968 and that in spite of 
objections made by the workman that 
there was a mistake in the papers of 
the company with rezard to his age 
which was 50 as supported by his 
horoscope and doctor’s certificate, the 
action of the quarry manager was ille- 
gal and contrary to service contract. 
The record does not show what if any 
other steps were taker by the parties 
_When the Central Government made 
an order of reference under Sec- 
tion 10 (1) (d) of the Industrial Dis- 
putes Act reading: 


“Whether the action of the 
management. of the Jaipur Udyog 
Limited, P. O. Phallodi quarry, 
Sawaimadhopur ïn- t2rminating the 
services of Bhisham Verma, incline 
driver, with effect from 9th July 1968, 
on grounds of superannuation was 
legal and justified? If not, to what re~- 
lief is he entitled?” 


4. Before the Tribunal, the res- 
pondent Union filed a statement of 
claim wherein after reciting the action 
taken by the appellant and the repre- 
sentation made by the workman it was 
stated that the quarry and the cement 
factory were under ore and the same 
management and there was complete 
financial integrality between the acti- 
vities of the company at both the 
places.. It was also said that work- 
men could be transferred from one 
place to another and that as a result 
of the settlement mentioned, the com- 
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pany could not retire any workman 
before he attained the age of 58 years. 
The settlement was said to apply to 
the workmen employed at both the 
places. The Union further submitted 
that the company could not insist on 
two sets of conditions of service cover- 
ing different sections of the same work- 
men in the same establishment, that 
the age of retirement was not a sub- 
ject mentioned in the Schedule to the 
Industrial Employment (Standing 
Orders) Act and as such no Standing 
Order could be certified on this to- 
pic. 
5. In its reply to the above, 
the company took the stand that the 
settlement arrived at in the respect of 
the cement works Karmachari Sangh 
Sawai Madhopur was not ipso facto 
applicable to the quarry inasmuch as 
the proper authority under the Indus- 
trial Disputes Act 1947 in respect of 
the cement works was the Government 
of Rajasthan whereas the appropriate 
Government in respect of the quarries 
was the Government of India. It 
was said further that in pursuance of 
the settlement arrived at in 1956 the 
Standing Orders : were amended by 
the Certifying Officer of the Govern- 
ment of Rajasthan as a result whereof 
the age of superannuation in the works 
at Sawai Madhopur was raised to 58. 
This however did not alter or modify 
the position prevailing inthe quarries 
which were governed by a separate set 
of orders certified by the Certifying 
Officer of the Government of India. 


6. The Tribunal took the view 
tħat the cement factory and the 


' quarries were two units of the same 


establishment and that consequently 
there should be a uniform set of rules 
for the workmen of the company as a 
whole and it was immaterial that in 
the case of one unit the Standing 
Orders had to be certified by the Certi- 
fying Officer of the Government of 
India and in the other by the officer 
appointed by the Government of 
Rajasthan. The Tribunal was further 
of the view that the clause as to 
superannuation could not be provided 
in the Standing Orders. under the re~ 
levant Act and certification could not 
attach enforceability to them even on — 
the ground that the workers did not 
challenge such provision before the 
Certifying Officer. In the result the 
Tribunal held that there could not be 
a lower age limit of superannuation 
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for workmen at the Phallodi Quarry 
specially in view of the fact that work- 
men were admittedly transferable from 
one place to the other. As a conse- 
quence of the above finding, the Tri- 
bunal quashed the order and directed 
the reinstatement of the workman with 
full back wages. 


7. On behalf of the company 
the first contention raised by Mr, 
Setalvad was that the Tribunal had 
gone wrong in construing the order of 
reference to include a dispute as to 
whether it was open to the company to 
have two sets of Standing Orders pro- 
viding for different ages of superannua- 
tion. Mr. Setalvad argued that in 
view of the correspondence terminat- 
ing with the representation by the 
Union to the Conciliation Officer, it 
was abundantly clear that the dispute 
between the parties was whether or 
not the company was justified in com- 
ing to the conclusion that the work- 
man concerned had reached the age of 
55 on April 3, 1968 and as such was to 
be superannuated in terms. of the 
Standing Orders. The letter of the 9th 
July 1968 by the Company to the work- 
man reads as follows :— 


“Please refer to your application 
dated 30-4-1968 received by us on 
8-5-1968 along with a copy of your 
horoscope in Hindi. The Management 
has re-examined your case and come 
to final conclusion that your retire- 
ment from the service of the company 
as intimated to you vide our memo 
No. PO/B/186 dated 3-4-68 should 
stand. You are, therefore, directed to 
coliect your dues, if any, from our 
Accounts Department on any working 
day after producing nacessary clear- 
ance certificate.” 


8. Of necessity, reference had 
to be made by the Tribunal to the ap- 
plication of the workman dated April 
30, 1968 with a copy of his horoscope. 
The said letter expressly complained of 
the alleged inaccuracy in the service 
record pertaining to him according to 
which the -writer had not completed 
the age-of 55 years on the 3rd April. 
The workman’s representation was 
that his age had been inaccurately re- 
corded, that his proper age was 50 and 
that the records should be corrected 
accordingly. 

9. In our view, if the Tribunal 


had taken care to examine what was 
\the dispute between the parties when 


A. I. R. 


the Government made the order of re- 


ference it would have had no difficulty 
in realising that no dispute was raised 
either by the workman or the Union 
that the age of superannuation govern- 
ing the workman was not 55 years. It 
was certainly open to the workman 
to contend that his age of superannua- 
tion should be fixed at 58 and not 55 
years and it would have been equally 
open to the Union to raise the point 
in their representation to the Concilia- 
tion Officer. If that had been done, 
the Government of Rajasthan could 
have’ properly made a reference of a 
dispute between the parties regarding 
the correct age of superannuation and 
the adjudication of the dispute re- 
garding the superannuation of the 
workman concerned on that basis. 
Nothing was however shown to us, 
apart from the documents already re- 
ferred to, to enable us to find that any 
question had been raised before the 


-Government of Rajasthan relating to 


the age of superannuation of the work- 
men at the quarries or that there was 
any basis for apprehension of such a 
dispute and it was therefore not open 
to the Tribunal to enlarge the ambit 
of the dispute between the parties by 
reference to the difference in the age of 
superannuation under the two sets of 
Standing Orders. Mr. Setalvad drew 
our attention to the judgment of this 
Court in Sindhu Resettlement Corpora- 
tion Ltd. v. Industrial Tribunal of 
Gujarat, (1968) 1 SCR 515=—(AIR 1968 
SC 529), for the proposition that un- 
less a dispute was raised by the 
workman with their employer it could 
not become an industrial dispute, Res- 
pondent No. 3 before this Court in that 
case was employed by the appellant as 
an accounts clerk at Gandhidham in 
the year 1950. Some years thereafter 
his services were placed at the disposal 
of the subsidiary company of the ap- 
pellant. The respondent was appointed 
in the said subsidiary company on a 
different set of conditions of service. 
He worked with that company up to 
February 1958 when his services were 
terminated after payment of retrench- 
ment compensation and other dues by 
the said subsidiary company. The res- 
pondent then went to the appellant 
and requested that he might 
be given posting orders. The appel- 
lant declined to do so on the ground 
that the post which he, was 
occupying in 1953 had been permanent- 
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Iy filled up. Thereupon the respon- 
dent demanded retrenchment zom- 
pensation from the Appellant also. 
As the representations of the respon- 
dent were not fruitful, conciliation 
proceedings were started and ultimate- 
ly on the report of the Conciliation 
Officer, the State of Gujarat referred 
the dispute to the Industrial Tribunal. 
The matter referred for adjudication 
was, “whether the said respordent 
should be reinstated in the service of 
the appellant and be paid back wages 
from 21st February, 1958.” The Tri- 
bunal directed reinstatement and pay- 
ment of back wages. In allowing the 
appeal, this Court observed tha- the 
respondent workman had only asked for 
payment of retrenchment compensation 
and did not raise any dispute for re- 
instatement. Accordirg to this Court 
(See p. 522) :— 

Tenens the evidence produced cear- 
Iy showed that no such dispute (i.e. 
relating to reinstatement) had ever 
been raised by the respondent witk the 
management of the eppellant. Æ no 
dispute at all was raised by the res- 
pondents with the management, any 
request sent by them tothe Goxern- 
ment would only be a demand by them 
and not an industrial dispute between 
them and their employer.” 


Relying on the above decision Mr. 
Setalvad argued that in order trat a 
reference can be construed to emtrace 
a particular dispute it must be sfown 
that a demand had be2n made by the 
workman and not acceoted by the em- 
ployers so as to give rise to a dispute 
which in the view of the Government 
required adjudication. Mr. Rema- 
murty on behalf of the responcents 
drew our attention to the provisioms of 
S. 10 (1) of the Industrial Disputes Act 
and in particular to clauses (c) and (d) 
thereof. He argued that it was pen 
to the appropriate Government in an 
appropriate case to refer a dispute 
along with any matter appearing to be 
connected with or relevant to the dis- 
pute and no objection could be taken 
to the award of a Tribunal where the 
Tribunal had not transgressed the limits 
of cls. (c) and (d) of 5. 10 (1) of the 
Act. It was further contended that 
the proper age of superannuation ap- 
plicable to the company as a whole 
was so intimately connected witk or 
relevant to the dispute which actually 
arose between the parvzies prior tc the 
order of reference as to lead us to hold 
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that the Tribunal had not gone beyond 
its jurisdiction in construing the order 
of reference to embrace an adjudica- 
tion as to proper age of superannua- 
tion of a workman like Bhisham Ver- 
ma. In our view, the finding of the 
Tribunal that the Company could not 
fix a lower age limit of superannua- 
tion for workmen at the quarries went 
beyond the scope of reference which 
had to be gathered from the circum- 
stances preceding the Government 
Order. The Tribunal never addressed 
itself to the point of view of the work- 
man that his proper age was only 50 
and not 55: nor did it come to a find- 
ing that the true age of the workmen 
being 50 years in 1968 there was no 
question of his superannuation in that 
year. 


10. Mr. Setalvad raised a fur- 
ther point that so long as the quarries 
had a different set of Standing Orders 
prescribing a different age of super- 
annuation from that fixed under the 
Standing Orders relating to the cement 
works, the tribunal could not have dis- 
regarded the Standing Orders as it had 
purported to do and lay down that the 
age of superannuation of all workmen 
should be 58 as found by it. Our atten- 
tion was drawn to S. 2 (g) of the Indus- 
trial Employment (Standing Orders) 
Act and to S. 3 (2) of the said Act under 
which provision had to be made in 
Standing Orders for all matters set out 
in the Schedule to the Act. According 
to Mr. Setalvad, item 8 of the Schedule 
reading: 


“Termination of employment, and 
the notice thereof to be given by em- 
ployer and workmen allowed the 
framing of Standing Orders with 
regard to age of superannuation. Mr. 
Ramamurty on the other. hand con- 
tended that this item could not possi- 
bly embrace such a matter as the age 
of superannuation but was limited to 
voluntary acts of the employer or the 
workmen to put an end to the employ~ 
ment without any question of superan- 
nuation. Arguments were advanced at 
some length by counsel on either side 
on this point, but in the view which 
we have taken on the first point as to 
the jurisdiction of the ‘Tribunal, we 
find it unnecessarv to decide this point. 


11. In the result we hold that 
the award of the Tribunal was incom- 
petent as the dispute which it sought 
to adjudicate upon was not the one 
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referred. The award will therefore be 
set aside, but in the circumstances of 
the case, we make no order as to costs. 


Order accordingly. 





AIR 1972 SUPREME COURT 1356 
(V 59 C 242) 


J. M. SHELAT, H. R. KHANNA AND 
K. K. MATHEW, JJ. 


Shibapada Mukherjee, Petitioner 
v. State of West Bengal, Respondent. 


Writ Petition No.,341 of 1971, D/- 
29-1-1972. 


(A) Constitution of India, Art. 22 
— Detention — Maximum period. 
(Para 5) 


(B) West Bengal (Prevention of 
Violent Activities) Act (President’s Act 
19 of 1970) S. 12 — Order confirmin 


detention and its continuation — Limi- 
tation. (Para 8) 


(A+B) Though S. 12 does not in 
express terms lay down that the deci- 
sion to confirm the detention order and 
to continue thereunder the detention is 
to be made before the expiry of three 
months, such a time limit is implicit in 
the section. The fact that Art. 22 of 
the Constitution requires that the 
report of an Advisory Board has to be 
obtained before the expiry of three 
months from the date of detention 
shows that the maximum period for 
which the detaining authority can on 
its own satisfaction detain a person is 
three months. If the order confirming 
the detention and its continuation is 
passed after expiry of three months 
then the detention is illegal. W. P. 
No. 218 of 1971 D/- 7-12-71 (S.C.) and 
W. P. No. 420 of 1971 dated 21-1-1972 
S.C.) Followed. (Paras 5, 6, 8) 
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The following Judgment of the 
Court was delivered by 


SHELAT, J:— On April 30, 1971, 
the District Magistrate, Birbhum Dis~ 
trict, passed an order directing the de- 
tention of the petitioner under S. 3 (1) 
and (3) of the West Bengal (Prevention 
of Violent Activities) Act, being Pre- 
sident’s Act 19 of 1970. On that very 
day, he reported the fact of his having 
passed the said order to the State Gov- 
ernment. The petitioner was arrested 
on May 4, 1971 and was served at the 
time of his arrest with the grounds of 
detention. The State Government gave 
its approval to the said order on May 
11, 1971. It also reported the petitioner’s 
detention tothe Central Government. 
On 2-6-1971, the petitioner’s case was 
referred to the Advisory Board and. 
the Board reported on July 9, 1971 that 
there was sufficient cause for deten- 
tion. On August 7, 1971, the State 
Government gave confirmation under 
S. 12 of the Act to the detention order 
and continuation of detention there- 
under. Thus, the order or decision of 
confirmation and continuation was 
made after the expiration of the period 
of three months from the date of the 
arrest and detention of the petitioner. 


2. The grounds for detention 
served on the petitioner alleged (1) 
that on January 16, 1971 he and his 
associates broke open the office room 
of the Junior Basic Sishu Vidyapith, 
Dubrajpur, and set fire to the records, 
books ete. lying there causing damage 
to its property worth Rs. 500/-, (2) that 
on February 18, 1971 he and his asso- 
ciates threw crackers in the office 
room of the temporary election office 
of the Forward Block party at Dubraj- 
pur, which act endangered the lives of 
those present in the office at the time, 
and (3) that on February 20, 1971, he 
and his associates set fire to the office 
room of Balijuri Junior High School, 
Dubrajpur, thereby destroying the 
school’s record, furniture, doors and 
windows. It appears from the coun- 
ter-affidavit filed on behalf of the res- 
pondent State that certain criminal 
proceedings were started against the 
petitioner in respect of his aforesaid 
acts under the Penal Code, the Ex- 
plosive Substances Act and the West 
Bengal Maintenance of Public Order 
Act, 1970. The police, however, had 
to submit a final report as the - wit- 
nesses to the aforesaid incidents were 


1972 


unwilling to come forward to give evi- 
dence, i 


3. Counsel for the petitioner 
raised three contentions against the 
validity of the petitioners detention 
under the said order. . These were (1) 
that the order or decision, confirming 
detention order and continuation of 
petitioner’s detention thereunder hav- 
ing been made by the State Govern- 
ment after expiration of three months 
from the date of his arrest and deten- 
tion, was illegal, (2) that the grounds 
of detention were not germane to and 
did not establish that the activities of 
the petitioner alleged therein were pre- 
judicial to either the security of the 
State or the maintenanc2 of public 
order, and (3) that the detention order 
itself showed casualness and non-ap- 
plication of mind by the detaining au- 
thority inasmuch as it alleged that the 
said order had become necessary with 
a view to prevent the petitioner from 
acting prejudicially to the security of 
the State or the maintenance of public 
order. It was urged thet the use of 
the disjunctive ‘or’, as afaresaid, show- 
ed that the detaining authority was not 
sure as to whether the petitioner’s said 
alleged activities fell under one head 
or the other, over which the subjective 
satisfaction of the author.ty could be 
the foundation for the detention. 


A Taking the first contention 
first, it will be noticed that S. 12 (1) 
of the Act does not lay down in any 
express terms the time within which 
the State Government hes to confirm 
the detention order and make a deci- 
sion to continue the detention of the 
person concerned in a case where there 
can be detention for more than three 
months if an Advisory Board has 
reported that there is in its opinion 
sufficient cause for detention. Sub- 
section (2) of S. 12 and the words “may 
confirm” in sub-s. (1) indicate three 
courses which the State cen thereunder 
adopt. Where in the opinion of the 
Advisory Board there is no sufficient 
cause for detention, the State Govern- 
ment has to revoke its detention order 
and release the detenu forthwith. 
Where, on. the other hand, the Advi- 
sory Board has reported that there is 
sufficient cause for detention, the Gov- 
ernment may either conzirm the de- 
tention order and order the continua- 
tion of detention or may revoke the 
order anti release the person concern- 
ed. The words “may con-irm” in sub- 
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s. (1) show that the Government has 
the discretion either to confirm or not 
to confirm and continue the detention 
depending upon whether the circums- 
tances at that date have changed so as 
not to necessitate any more the con- 
tinuation of his detention. The ques- 
tion is whether in spite of the absence 
of any express words in S. 12 laying 
down any particular period within 
which the State Government has to 
make the order or decision confirming 
the detention and its continuation, 
there is implicit in the section any such 
period, that is to say, before the ex- 
piry of three months from the date of 
detention as contended by counsel. 


5. In order to determine the 
correctness or otherwise of this con- 
tention, it becomes necessary to exa- 
mine Art. 22 of the Constitution which 
permits enactment of measures for 
preventive detention, as also the 
scheme of the present Act. Under 
Art. 22 (4) no law providing preventive 
detention can authorise detention for 
a period longer than three months un- 
less an Advisory Board consisting of 
persons with qualifications set out 
therein has reported before the expira- 
tion of three months that there is in 
its opinion sufficient cause for such de- 
tention. Even where there is such a 
report, no person can be detained be- 
yond the maximum period prescribed 
by any law made by Parliament under 
cl. 7 (b) of the Article. A person can, 
however, be detained in accordance 
with a Parliament Act passed under 
cl. 7 (a) which has prescribed the cir- 
cumstances and the class or classes of 
cases in which a person can be detain- 
ed for more than three months, but 
within the maximum period laid down 
in it, without a report of an Advisory 
Board as to the existence of a suffi- 
cient cause. It is clear from cls. (4) 
and (7) of Art. 22 that the policy of 
Art. 22 is, except where there is a 
Central Act to the contrary passed 
under cl. 7 (a), to permit detention for 
a period of three months only, and de- 
tention in excess of that period is per- 
missible only in those cases where an 
Advisory Board, set up under the rele- 
vant statute, has reported as to the 
sufficiency of the cause for such de- 
tention. Obviously, the Constitution 
Jooks upon preventive detention with 
disfavour and has permitted it only 
for a limited period of three months 
without the intervention of an inde- 
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pendent body with persons on it of 
judicial qualifications of a high order. 
The fact that the report of such an 
Advisory Board has to be obtained he- 
fore the expiry of three months from 
the date of detention shows that the 
maximum period within which the de- 
taining authority can on its own satis- 
faction detain a person is three months. 
If such detention is to continue there- 
after, it can be done only where there 
is the report of the Board certifying 
the sufficiency of the cause for deten- 
tion. This is also the policy underly- 
ing Ss. 10 and 11 of the present Act, 
and similar provisions of the Preven- 
tive Detention Act, IV of 1950. 


G. Section 10 of the present Act 


reauires the State Government to refer 
the case to the Board within 30 days 
from the date of detention, and S. 11 
requires the Board to submit its report 
within ten weeks from such date. The 
reason for prescribing these periods is 
obvious, that is to enable the State 
Government to decide, in the event of 
the Board reporting that there is suffi- 


cient cause for detention to confirm ° 


the detention order and to continue the 
detention thereunder “for such period 
as it thinks fit”. (S. 12 (1), ). The signi- 
ficant words in S. 12 are the words 
“confirm” the detention order and 
“continue” the detention thereunder, 
“for such period as” the State Govern- 
ment thinks fit. The order passed or 
the decision made under S. 12 (1) by 
the State Government, thus, falls into 
two parts, (a) confirming the detention 
order upon the report of the Board as 
to the sufficiency of the cause for de- 
tention, and (b) deciding to continue 
the detention under that order. It is 
clear that without such a report, or in 
the event of the report that there is no 
sufficient cause for detention, the de- 
taining authority can detain a person 
for three months only from the date 
of detention and detention for a period 
longer than that would clearly be il- 
legal. Thus, detention on the strength 
of the detention order only can validlv 
continue upto three months. If on 
receipt of the Advisory Board’s report, 
Government wants to continue the de- 
tertion for a further period, it has got 
to make an order or a decision to con- 
firm that order and continue the de- 
tention, for, without such an order or 
decision the detention would not valid- 
ly subsist beyond the period of three 
months. Though, therefore, S. 12 does 
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not in express terms lay down that the 
decision to confirm the detention order 
and to continue thereunder the deten- 
tion is to bə made before the expiry 
of three months, such a time-limit is 
implicit in the section. The reason is 
plain. As aforesaid, Government can- 
not keep a person under detention for 
a day longer than three months if the 
report of the Board does not justify 
the detention. The continuation of de- 
tention beyond three months can only 
be made upon the Government obtain- 
ing a report showing sufficiency of 
cause before the expiry of the period 
of three months. It is to enable the 
detaining authority to continue deten- 
tion beyond three months when deten- 
tion must end that the Act provides 
30 days within which reference has to 
be made and ten weeks within which 
report has to be obtained. The two 
weeks left thereafter give time to the 
Government to decide whether or not 
the detention order should be confirm- 
ed and detention thereunder should be 
continued. If there is no such decision 
to confirm the order and to continue 
the detention thereunder, detention has 
to come to an end on the expiry of 
three months from the date of deten- 
tion. Such an order or decision has, 
therefore, to be made before the period 
of three mcnths, for without such an 
order the detention would otherwise 
cease to be valid. 


T. This was the view taken by 
Reddy and Palekar, JJ., in Deb Sadhan 
Roy v. West Bengal, Writ Petn. No. 218 
of 1971 D/- 7-12-1971 (SC). Thesame 
question arose before us also in Ujjal 
Mondal v. West Bengal, Writ Petn. 
No. 420 of 1971, D/- 21-1-1972 (SC) 
wherein the decision in Writ Petn. 
No. 218 of 1971, D/- 7-12-1971 
(SC) and the earlier decisions of 
this Court, as also decisions of cer- 
tain High Courts on similar provisions 
of the Preventive Detention Act, IV 
of 1950 were construed as containing 
the time limit of three months within 
which detention has to be confirmed 
and continued, were considered and 
followed. 


8. It is not disputed that in 
the present case the order or decision 
confirming the detention order and the 
continuation of the petitioner’s deten- 
tion thereunder was made or taken 
three days after expiration of the 
period of three months. That being so, 
there was, in view of the decisions 
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referred to earlier, no valid confirma- 
tion and continuation, with the result 
that the petitioner’s detention after the 
expiry of the period of three months 
became illegal since it was not in com- 
pliance with S. 12 (1). In this view it 
is not necessary to consider the other 
two contentions urged by counsel. 
The petition succeeds and is 
allowed and we direct shat the peti- 
tioner be set at liberty Zzorthwith. 
Petition allowed. 
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(V 59 C 243) 
(From: Mysore)* 
C. A. VAIDIALINGAM. I. D. DUA 
AND G. K. MITTER, JJ. 


Parle Products. (P) Ltd. Appellant 
v. J. P. & Co., Mysore, Fespondent. 


Civil Appeal No. 1051 of 1967, D/- 
28-1-1972. 

(A) Trade and Merchandise Marks 
Act (1958), Ss. 2 (d), 29—Infringement 
of trade-mark — Deceptive similarity 
—Test to determine. R. F. A. No. 170 
of 1963 D/- 5-7-1966 (Mys-) Reversed. 

(Paras 6, 7, 9) 

To decide the question as to whe- 

ther the plaintiffs’ right to a trade 


mark has been infringed in a particular ` 


ease, the approach must not be that 
in an action for passing off goods of 
the defendant as and for those of the 
plaintiff. In order to come to the con- 
clusion whether one mark is deceptive- 
ly similar to another, tha broad and 
essential features of the zwo are to be 
considered. They should not be placed 
side by side to find out if there are 
any differences in the design and if so, 
whether they are of suck character as- 
to prevent one design fram being mis- 
taken for the other. It would be enough 
if the impugned mark bears such an 
overall similarity to tke registered 
mark as would be likely to mislead a 
person usually dealing with one to ac- 
cept the other if offered to him. It is 
of no use to note on how many points 
there is similarity and ir how many 
others there is absence of it. AIR 1965 
SC 980, Rel. on; R. F. A. No. 170 of 
1963, D/- 5-7-1966 (Mys.: Reversed. 
(Paras 6, 7, 9) 
. (B) Constitution of India, Art. 136 
== Appeal by special leave — Concur- ' 


*(R. F. A. No. 170 of 1363, D/- 5-7- 
1966—Mys.) 
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Parle Produczs v. J. P. & Co. Mysore 


{Prs. 1-2] S. C. 1359 
rent finding of fact — Interference. 
(Para 10) 


Where a finding is arrived at not 
on proper consideration of the law on 
the subject, the same is liable to be 
set aside in appeal by special leave to 
Supreme Court. (Para 10) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 980 (V 52)= 
(1965) 1 SCR 737, Durga Dutt v. 
Navaratna Pharmaceutical 
Laboratories 7 


Mr. S. T. Desai, Sr. Advocate, (I. N. 
Shroff, Advocate, with him), for Ap- 
pellant: M/s. S. K. Mehta and K. L. 
Mehta, Advocates of M/s. K. L. Mehta 
and Co., for Respondent. 


The following Judgment of the 
Court was delivered by 

MITTER, J:— This is an appeal 
by special leave from a judgment of 
the Mysore High Court confirming the 
dismissal of a suit for an injunction 
restraining the respondent from in- 
fringing the registered trade mark of 
pn plaintiffs used on packets of bis- 
cuits. 


Ze The facts are as follows: 
The plaintiffs-appellants before us are 
manufacturers of biscuits and confec- 
tionary and are owners of certain 
registered trade marks. One of them 
is the word “Gluco” used on their half 
pound biscuit packets. Another regis- 
tered trade mark of their is a wrapper 
with its colour scheme, general set un 
and entire collection of words regis- 
tered under the Trade Marks Act, 1940 
as No. 9184 of Tth December, 1942. 
This wrapper is used in connection 
with the sale of their biscuits known 
as “Parle’s Gluco Biscuits” printed on 
the wraprer. The wrapper is of buff 
colour and depicts a farm yard with 
a girl in the centre carrying a pail of 
water and cows and hens around her 
on the background of a farmyard house 
and trees. The plaintiffs claim that 
they have been selling their biscuits 
on an extensive scale for many years 
past under the said trade mark which 
acquired great reputation and goodwill 
among the members of the public. They 
claimed to have discovered in March 
1961 that the defendants were manu- 
facturing, selling and offering for sale 
biscuits in a wrapper which according 
to them was deceptively similar to 
their registered trade mark. The 
plaintiffs assert that this act of the 
defendant constitutes an infringement 
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of their trade mark rights. As in spite 
of lawyer’s notice the defendants per- 
Sisted in manufacturing, selling and 
using the wrappers complained of with 
regard to their biscuits, the plaintiffs 
filed the suit claiming injunction as al- 
ready mentioned. 


3. The defendants pleaded 
ignorance of the registrations of the 
trade marks claimed by the plaintiffs. 
They denied that the wrapper used by 
them in connection with the sale of 
their biscuits was deceptively similar 
to the plaintiffs’ trade marks as alleg- 
edor that they had in any way infrin- 
ged the trade mark rights of the plain- 
tiffs. They pleaded further that there 
Was a good deal of difference in the 
design of their wrapper from that of 
the plaintiffs and relied on certain 
features of their designs which were 
said to be quite dissimilar to those of 
the plaintiffs’ wrapper inasmuch as the 
defendant’s wrapper contained ‘the 
picture of a girl supporting with one 
hand a bundle of hay on her head and 
carrying a sickle and a bundle of food 
in the other, the cows and hens being 
unlike those of the plaintiffs’ wrap- 
pers. There was also said to be dif- 
ference in the design of the buildings 
on the two wrappers and the words 
printed on the two wrappers were dis- 
tinct and separate. 


4. The trial court meticulously 
examined the features found on the 
two wrappers and the packets of bis- 
cuits produced before it and took the 
view “hat there were greater points of 
dissimilarity than of similarity be- 
tween the two and as such it was un- 
likely that the defendants’ goods could 
be passed off as and for the goods of 
the plaintiffs. After pointing out the 
distinguishing features of the wrap- 
pers, the trial court concluded that 
there was no chance of a seller com- 
mitting fraud on a customer and an 
ordinery purchaser would certainly 
refuse to purchase the defendants’ 
goods if he was offered them as and 
for the plaintiffs’ goods. Accordingly 
the trial court held that the plaintiffs 
had failed to establish their case. 

5. Although the High Courf 
held that 
necessary for the plaintiffs to adduce 
evidence that any particular individual 
had been deceived by the defendants’ 
wrapper and it was undeniable that 
the general get up of the two wrappers 
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was more or less similar, it went on 
to observe that the court had to bear 
in mind that it was dealing with packets 
of biscuits which were generally used 
by people of the upper classes, and a 
purchaser desirous of getting a packet 
of Parle biscuits would go and ask for 
the same as such, in which case there 
could be no scope for deception: again 
the plaintiffs could have no cause for 
grievance if a purchaser was content 
to buy any biscuits which were offered 
to him by the shopkeeper. The High 
Court also took the view that there 
Wwer2 several distinguishing features 
between the two wrappers and these 
could be noticed even from a distance. 
According to the High Court, the simi- 
larity in the two wrappers lay in the 
facts that both were partly yellow and 
partly white in colour and both bore 
the design of a girl and some birds. 
“But” the High Court said “there the 
Similarity ends. The lady in the 
wrapper used by the plaintiff company 
has a pot on her hand while the lady 
in the wrapper used by the defendant 
has a hay-bundle on her head. In fact, 
they are not identical in features. In 
the defendants’ wrapper. we have gota 
cow and in the plaintiffs’ wrapper we 
have got two calves. The upper por- 
tion of the defendants’ wrapper is not 
similar to that of the plaintiffs’ wrap- 
per.” The High Court went on to 
comment: 


“It is true that in a passing off 
action, one is not to look to minor de- 
tails but must take into consideration 
the broad features. Even if we take 
the broad features of the two wrap- 

- pers into consideration, we do not think 
that they are similar. At any rate, 
they are not so similar as to deceive 
an ordinary purchaser of biscuits.” 


6. With due respect to the 
earned Judges of the High Court, we 
are constrained to remark that they 
fell into an error. The plaintiffs’ 
marks were registered under the Trade 
Marks Act, 1940 which was however 
repealed by S. 136 of the Trade and 
Merchandise Marks Act, 1958. Under 
sub-s. (2) of the said section any regis- 
tration under the Act of 1940 if in 
force at the commencement of the Act 
of 1958 was to continue in force and 
have effect as if made, issued and 
given under the corresponding provi- 
sions of the Act of 1958. Under S. 21 (1) 
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of the Act of 1940 the registration of 
a person in the register as proprietor 
of a trade mark in respect of any goods 
gave to that person the exclusive right 
to the use of the Trade mark in rela- 
tion to those goods and that right was 
to be deemed to be inzringed by any 
person who, not being the proprietor 
of the trade mark or a registered user 
thereof using by way of the permitted 
use, used a mark identical with it or 
So nearly resembling it as to be like- 
Iy to deceive or cause confusion, in the 
course of trade, in relation to any 
goods in respect of which it was regis- 
tered. Under S. 28 (1) of the Trade 
and Merchandise Marks Act, 1958 the 
registration of a trade mark in Part A 
or Part B of the register gave to the 
registered proprietor of the trade mark 
the exclusive right to the use of the 
trade mark in relation =o the goods in 
respect of which the trade mark was 
registered and to obtain relief in res- 
pect of the infringement of the trade 
mark in the manner provided by the 
Act. Under S. 29 (1): 


“A registered trade mark is in- 
fringed by a person who, not being the 
registered proprietor of the trade mark 
or a registered user thereof using by 
way of permitted use, uses in the 
course of trade a mark which is iden- 
tical with, or deceptively similar to, 
the trade mark, in relation to any goods 
in respect of which the trade mark is 
registered and in such manner as to 
render the use of the merk likely to be 
taken as being used as a trade mark.” 
The expression “deceptively similar” 
has now been defined under Sec- 
tion 2 (d) of the Act of 1358 thus: 


“A mark shall be deemed to be 
deceptively similar to another mark 
if it so nearly resembles that other 
mark as to be likely to deceive or cause 
confusion;” 


It is to be noted that although there 
was no such provisior in the defini- 
tion section. of the Act of 1940 Sec- 
tion 21 (1) of the said Act was to the 
Same effect. The Indian Trade Marks 
Act of 1940 was based on the English 
Trade Marks Act, 1938 and Section 21 
of the Act of 1940 was more or less 
Similar to Section 4 of the English Act 
of 1938. 


T. To decide the question as 
fo whether the plaintiffs’ right to a 
trade mark has been infringed in a 
particular case, the approach must not 
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be that in an action for passing off 
goods of the defendant as and for those 
of the plaintiff. According to this Court 
in Durga Dutt v. Navratna Pharmaceu- 
tical Laboratories, (1965) 1 SCR 737 at 
p. 754 = (AIR 1965 SC 980): 


“While an action far passing off is 
a Common Law remedy being in sub- 
stance an action for deceit. that is, a 
passing off by a person of his own 
goods as those of another, that is not 
the gist of an action for infringement. 
The action for infringement is a statu- 
tory remedy conferred on the regis- 
tered proprietor of a registered trade 
mark for the vindication of the exclu- 
sive right to the use of the trade mark 
in relation to those goods (vide Sec- 
tion 21 of the Act). The use by 
the defendant of the trade mark of the 
plaintiff is not essential in an action 
for passing off, but is the sine qua non 
in the case of an action for infringe- 
ment.” 


In the above case the Court further 
pointed out: 


“In an action for infringement, the 
plaintiff must, no doubt, make out that 
the use of the defendant’s mark is like- 
ly to deceive, but where the similarity 
between the plaintiff’s and the defen- 
dant’s mark is so close either visually, 
phonetically or otherwise and the 
Court reaches the conclusion that there 
is an imitation, no further evidence is 
required to establish that the plaintiff's 
rights are violated. Expressed in an- 
other way, if the essential features of 
the trade mark ofthe plaintiff have 
been adopted by the defendant, the fact 
that the get-up, packing . and other 
writing or marks on the goods or on 
the packets in which he offers his goods 
for sale show marked differences or 
indicate clearly a trade origin diffe- 
rent from that of the registered pro- 
prietor of the mark would be im- 
material; whereas in the case of pass- 
ing off, the defendant may escape 
liability if he can show that the added 
matter is sufficient to distinguish his 
goods from those of the plaintiff.” 

8. According to Karly’s Law of 
Trade Marks and Trade Names (9th 
Edition Paragraph 838): _ 

“I'wo marks, when placed side by 
side, may exhibit many and various 
differences, yet the main idea left on 
the mind by both may be the same. A 
person acquainted with one mark, and 
not having the two side by side for com- 
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parison, might well be deceived, if 
the goods were allowed to be impressed 
with the second mark, into a belief that 
he was dealing with goods which bore 
the same mark as that with which he 
was acquainted. Thus, for example, 
a mark may represent a game of 
football; another mark may show 
players ina different dress, and in 
very different positions, and yet the 
idea conveyed by each might be simp- 
ly a game of football. It would be too 
much to expect that persons dealing 
with trede marked goods, and relying, 
-as they frequently do, upon marks, 
should be able to remember the ex- 
act details of the marks upon the goods 
with which they are in the habit of 
_ dealing. Marks are remembered rather 
by general impressions or by some 
significant detail than by any photo- 
graphic recollection of the whole. 
Moreover, variations in detail might 
well be supposed by customers to have 
been made by the owners of the trade 
mark they are already acquainted with 
for reasons of their own.” 


9, It is therefore clear that in 
order to come to the conclusion whe- 
ther one mark is deceptively similar 
to another, the broad and essential 
features of the two are to be consider- 
ed. They should not be placed side by 
side to find out if there are any differ- 
ences in the design and if so, whether 
they are of such character as to pre- 
vent one design from being mistaken 
for the other. It would be enougn if 
-Ithe impugned mark bears such an 
overall similarity to the registered 
mark as would be likely to mislead a 
person usually dealing with one to 
accept the other if offered to him. In 
this case we find that the packets are 
practically of the same size, the colour 
scheme of the two wrappers is almost 
the same: the design on both though 
not identical bears such a close re- 
semblance that one can easily be mis- 
taken for the other. The essential 
' features of both are that there is a 
girl with one arm raised and carrying 
something in the other with a 
cow or cows near her and hens or 
chickens in the foreground. In the 
background there is a farm house with 
a fence. The words “Gluco Biscuits” 
in one and “Glucose Biscuits” on the 
other occupy a prominent place: at the 
top with a good deal of similarity be- 
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tween the two writings. Anyone in our 
opinion who has a look at one of the 
packets today may easily mistake the 
other if shown on another day as be- 
ing the same article which he had 
seen before. If one was not careful 
enough to note the peculiar features of 
the wrapper on the plaintiffs’ goods, he 
might easily mistake the defendants’ 
wrapper for the plaintiffs’ if shown to 

some time after he had seen the 
plaintiffs. After all, an ordinary pur- 


_ chaser is nut gifted with the powers 


of observation of a Sherlock Holmes. 
We have therefore no doubt that the ~ 
defendants’ wrapper is deceptively © 
Similar to the plaintiffs’ which was 
registered. We do not think it neces-> 
sary to refer to the decisions referred 
to at the Bar as in our view each case 
will have to be judged on its own fea- 
tures and it would be of no use to 
note on how many points there was 
similerity and in how many others 
there was absence of it. 


10. It was argued before us 
that as both the trial Court and the 
High Court had come to the same con- 
clusion namely, that the defendants’ 
wrapper was not deceptively similar 
to the plaintiffs’, the finding is one of 
fact which should not be disturbed by 
this Court. Normally, no doubt this 
Court does not disturb a concurrent 
finding of fact. But where, as here, 
we find that the finding was arrived 
ét not on proper consideration of the 
law on the subject it is our duty to 
set the same aside on appeal. 


11. In the result, we hold that 
the defendant had infringed the 
registered trade mark of the plain- 
tiff and the suit of the plain- 
tiff should be decreed and an injunction 
granted restraining the defendant-res- 
pondent from selling or using in any 
manner whatsoever biscuits in wrap- 
pers similar in appearance to the re- 
gistered trade mark of the plaintiffs on 
their packets. The appellants will be 
Snieg to their costs throughout. 


Appeal allowed. 
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AIR 1972 SUPREME COURT 1363 
(V 59 C 244) 
(From Patna: AIR 1967 Patna 287) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. FALEKAR, <J. 
M/s Jetmull Bhojraj (In both the 
Appeals), Appellant v. The State of 
Bihar and others (In both the Appecls), 
Respondents. 
Civil Appeals Nos. 379 and 741 of 
1967, D/- 25-1-1972. 
(A) Land Acquisition Act (184), 
Ss. 17 (1) and 9 (1) — Vesting of land 
in Government. 


From the provisions of Sec. 17 (1) 
it is plain that the Collector carmot 


take possession of the land in quesfion ` 


unless the Government directs kim 
to do so. The Government can direct 
him to do so only in cases of urgercy. 
Even when the Government directs 
the Collector to take possession, he 
cannot do so until expiration of 19 
days from the publication of a no-ice 
under Section 9 (1). When there is no 
material on record to show that ihe 
Government had given to the Collector 
any direction under Seczion 17 (1); 10r 
is there any material to show that zhe 
lands in question had teen taken ps- 
session of by the Collector under Sec- 
tion 17 (1), the lands cannot be said 
to have vested in Government. AIR 
1970 SC 1576, Distinguished. 

(Para 12) 


(B) Land Acquisition Act (1884), 
S. 17 (1)—Expression “whenever <he 
appropriate Government so directs” — 
Refers to possession and not to 
urgency. 


The expression “whanever the ap- 
propriate Government so directs” in 
Section 17 (1) refers to the taking of 
possession and not to the declarat on 
of urgency. Even in case of urgency, 
the Government may not think it 
necessary to take immediate possess.on 
for good reasons. Neither the languege 
of Section 17 (1) nor public interest 
justifies the construction that the ex- 
pression refers to urgency and not to 
possession. Hence on the expiration of 
the fifteen days from the publicatzon 
of notice under Section 9 (1) the lards 
do not vest in the Government. 


(Para 15) 


M/s. R. K. Garg, S. C. Agrawal and 
D. P. Singh, -Advocates of M/s. Rarra- 
murthi ° and Co. (In C. A. No. 741 of 


BP/BP/A618/72/BNP 


Jetmull Bliojraj v. State of Bihar (Hegde J.) [Prs. 1-3] S. C. 1363 


1967) and Mr. A. K. Sen, Sr. Advocate 
(M/s. R. K. Garg, S. C. Agrawal and 
D. P. Singh, Advocates of M/s. Rama- 
murthi and Co. with him) (In C. A. No. 
379 of 1967), for Appellants; Mr. Niren 
De, Attarney General for India, (Mr. D. 
Goburdhun, Advocate, with him), for 
Respondents (In both the Appeals). 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1576 (V 57) = 


(1971) 1 SCR 413, Lt. Governor 
of Himachal Pradesh v. 
Avinash Sharma 13 


The following Judgment of the 
Court was delivered by 


HEGDE, J. :— In these appeals by 
certificate, the only question that arises 
for decision is whether on the facts 
and in the circumstances of these cases, 
the Government of Bihar was com- 
petent to withdraw from acquisition 
certain lands sought to be acquired 
under Acauisition Cases Nos. 3 and 4 
of 1959-50 before the Additional Land 
Acquisition Officer, Hazaribagh. 


Zs The Lands concerned in 
these cases were notified for acqui- 
sition in 1959 under Section 4 of the 
Land Acquisition Act, 1894 (to be here- 
inafter referred to as the Act) under 
two different notifications. At about 
the same time, the Government also 
took action under Section 17 (4) of the 
Act and dispensed with proceedings 
under S. 5-A. Simultaneously notifica- 
tions under Section 6 were also issued. 
Thereafter proceedings under Sec- 
tions 9 and 11 were taken. When the 
acquisition proceedings were pending 
before the Land Acquisition Officer, 
the Government withdrew from acaui- 
sition some of the lands earlier notified 
under Sections 4 and 6. Consequently 
the Land Acquisition Officer excluded 
the compensation in respect of those 
lands from the computation made by 
him earlier. The appellant (common 
appellant in both the appeals) being 
aggrieved by that exclusion moved the 
High Court of Patna under Article 226 
of the Constitution seeking directions 
from that Court to the Land Acquisition 
Officer ta award him compensation in 
respect of those lands as well. The 
High Court rejected those writ peti- 
tions. Hence these appeals. 


3. The lands in question are 
situate in the villages of Telaiya and 
Debipur. On June 11, 1948, they were 
notified under Sections 14 and 21 of 
the Bihar Private Forest Act, 1947. 
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Thereafter they were again notified 
under Section 29 of the Indian Forest 
Act in 1953 and 1954. Later on the 


Government felt that in order to in- | 


clude those lands in the adjoining 
Government forest, it would be neces- 
sary to acquire them. Consequently 
they were notified for acquisition. 


But after the lands in question were - 


tentatively valued, the. Government 
thought that it was not: worthwhile to 
acquire entire area notified for acqui- 


‘sition. Hence it withdrew from acqui-. 
- sition a substantial 


‘portion of lands 
notified for acquisition. These in brief 
are the material facts. 


4. The allegation of the appel- 
Tant is that after the lands in question 
were notified under Section 29 of the 
Indian Forest Act, the Forest Depart- 
ment unlawfully took possession of 
those lands and continued to be in 
possession of the same and therefore 
when notifications under Section 6 
were issued, the Government became 
the owner of those lands and thereafter 
it was not competent for the Govern- 
ment to withdraw from acquisition 
any of the lands notified under Sec- 
tion 6. Alternatively. it was contend- 
ed that the Government became the 
full owner of those lands when the 
Collector caused a public notice to be 
given under Section 9 (1) of the Act. 
Lastly it was contended that. the lands 
in question had been actually taken 
possession of by the Collector under 
Section 17 (1) of the Act and hence 
they vested in the Government. 


5. The Government of Bihar 
has denied all the above allegations. 
Tt denied that the Government took 
possession of- the lands in question in 
1954. It further denied that those 
lands had been taken possession of 
under Section 17 (1). The Govern- 
ment denied the allegation of the ap- 
pellant that it became the owner of the 
lands in question either when notifica- 
tions under Section 6 or notices under 
Section 9 (1) were issued. 


6. The High Court was not 
satisfied from the evidence. adduced 
by the appellant that the Government 
had taken possession of the lands in 
question in 1954. It thought that this 
was a disputed question of fact and on 
the material before it, it was not 
possible to decide that question conclu- 
sively and hence it declined to pro- 


nounce on that question. The High z 
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Court repelled the contention of the 
appellant that possession had been 
taken under Section 17 (1). It also 
did not accept the contention of the 
appellant that on the issue of notices 
under Section 2 (1). Government had 
become the owner of the lands in 
question. In the result the High Court 
dismissed the writ petitions. The very 
contentions taken before the High 
Court were repeated in this Court. 

7. Now coming to the question 
whether the Government took posses~ 
sion of the’ lands in question in 1954, 
it was conceded that the Government 
was not competent to take possession 
of those lands either under the notifi- 


‘ cations issued under Sections 14 and 21 


of the Bihar Private Forest Act 1947 
or under the notifications issued under 
Section 29 of the Indian Forest Act. 
The case of the appellant is that the 
Government unlawfully took possession 
of the properties. In support of that 
contention reliance was mainly placed 
an the letter written by the Divisional 
Forest Officer, Kodarma Division to 
the Range Officer, Kodarma on Oct- 
ober 1, 1958 as well as on the requisi- 
tion sent to the Land Acquisition 
Officer by the same Officer on January - 
94, 1959 (Annexure II). The concern- . 
ed Divisional Forest Officer was one 
Brij Mohan Prasad. In the letter in 
question he stated: 


"The forests in the above villages 
ere in possession of the Forest Depart- 
ment since some time past............66 da 
In the requisition again, he mentioned: 


“The land was previously notifi- 
ed under Section 29 (3) of the I. F. A. 
and it was demarcated and possession 
taken. Later on it was found that the 
land in question was raiyati, it was 
necessary to acquire under the Land. 
Acquisition Act.” 


In Para 12 of that requisition, he fur- 
ther stated: 


“It is already under possession and 


this is to be formally handed over im- 


mediately.” 


8. This Officer has filed an affi- 
davit before the High Court. Therein 
he explained that he made the state- 
ment in question under an erroneous 
impression that the Government came 
into possession of the.lands in question 
in view of the notification issued under 
Section 29 of the Indian Forest Act. 
This statement of his receives support 
from his letter written to the Land 
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Acquisition Officer on August 11, 1959 
wherein he mentioned: 


“With reference to your above 
letters, I have to say that Debipur 
Forest was notified under the Indian 
Forest Act on 8th Decemter, 1953 and 
that of Telaiya on the 22nd November 
1954. Thus, date of possession is 8th 
December, 1953 and 22nd November 
1954 respectively.” 


9. It is possible that this officer 
Rad an erroneous impression as to the 
effect of a notification under Section 29 
of the Indian Forest Aci. The other 
documents relied on by the appellant 
are wholly inconclusive. Hence there 
is no need to refer to them. We are in 
agreement with the High Court that 
there is no satisfactory evidence to show 
that the Government had taken posses- 
sion of these lands in 1953 or 1954. As 
the parties had not enough opportu- 
nity to adduce evidence on this point, 
we will not be justified in finally decid- 
ing this question. It is svfficient if we 
say that on the material cn record, the 
High Court was justified in not prono- 
uncing on this question in a petition 
under Article 226 of the Constitution. 
It is open to the appellant to seek such 
other remedy as may be available to 
him under law if the Government had 
unlawfully taken possession of those 
lands. The question whether the 
Government had unlawfully taken 
possession of those lands in 1954, as 
we shall presently see, is wholly irrele- 


vant for the decision of these appeals. l 


10. The next poirt that arises 
for decision is whether delivery of the 
lands notified for acquisition was 
taken under Secton 17 (1) as contend- 
ed by the appellant. The Government 
becomes the owner of the lands notified 


for acquisition only when -he Collector 


takes possession of those lands either 
under Section 16 or under Sec. 17 (1). 
Both those provisions provide that 
when the Collector takes possession 
under those provisions the lands 
notified for acquisition shall 
vest absolutely in the Government free 
from all encumbrances. Until and un- 
less possession is taken under either 
of those provisions, the lands notified 
for acquisition do not vest in the 
Government. Section 48 (1) of the Act 


- provides; 


“Except in the case provided for 
in Section 36, the Government shall be 
at liberty to withdraw from the acqui- 
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sition of any land of which possession 
has not been taken.” 


11. Section 36 is not relevant 
for our present purpose. Possession 
referred to in Section 48 necessarily is 


‘the possession taken either under Sec- 


tion 16 or under Section 17 (1). Sec- 
tion 17 (1) says: 

“In cases of urgency, whenever the 
appropriate Government so directs, 
the Collector, though no such award 
has been made, may, on the expiration 
of fifteen days from the publication 
of the notice mentioned in Section 9 
sub-section (1), take possession of any 
waste or arable land needed for public 
purposes or for a Company. Such land 
shall thereupon vest absolutely in the 
Government free from all encum- 
brances.” 


12. Ordinarily possession of 
any land notified for acquisition is 
taken when the Collector has made an 
award under Section 11 and not be- 
fore it. But an exception is provided 
under Section 17 (1). In cases of 
urgency, if the Government so directs, 
the Collector may, though no award 
has been made under Section 11, on 
the expiration of the 15 days from the 
publication of the notice mentioned in 
5. 9 (1) take possession of any waste or 
arable land and the land shall thereupon 
vest absolutely with the Government 
free from all encumbrances. From this 
provision, it is plain that the Collector 
cannot take possession of the land in 
question unless the Government directs 
him to do so. The Government can 
direct him to do so only in cases of 
urgency. Even when: the Government 
directs the Collector to take possession, 
he cannot do so until expiration of 15 
days from the publication of a notice 
under Section 9 (1). There is no 
material on record to show that the 
Government had given to the Collec- 
tor any direction under Section 17 (1); 
nor is there any material to show that 
the lands in question had been taken 
possession of by the Collector under 
Section 17 (1). It is true that in the 
order-sheet maintained by the Land 
Acquisition Officer, a note was made 
on October 17, 1959: 

“Shri B. P. Yadav Kgo, to deliver 
possession at the spot to the represen- 
tative of the R. O. on 16-11-59 Draft 
addressed to R. O. is signed.” | 
But there is nothing to. show that this 
order was implemented, According to 
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the respondent this order was not im- 
plemented. 


13. Relying on the decision of 
this Court in Lt. Governor of Himachal 
Pradesh v. Avinash Sharma, (1971) 1 
SCR 413 = (AIR 1970 SC 1576) it was 
contended by Mr. R. K. Garg, the 
learned Counsel for the appellant that 
once it is established that the posses- 
sion of the land notified for acquisition 
was taken in 1953 or 1954, it was 
unnecessary for his client to establish 
that any possession was taken under 
Section 17 (1). According to him on 
the expiration of 15 days after the issue 
of notices under Section 9 (1), the 
lands in question vested in the Govern- 
ment. The decision in question does 
not lend any support for this conten- 
tion. In that case not only the pro- 
perty had been taken possession of by 
the Government even before the acaui- 
sition proceedings had started but 
appropriate proceedings under Sec- 
tion 9 (1) and Section 17 (1) were also 
taken though there was no actual tak- 
ing of possession under Section 17 (1). 
Under those circumstances this Court 
observed: 


“In the present case a notification 
under Section 17 (1) and (4) was issued 
by the State Government and posses- 
sion which had previously been taken 
must, from the date of expiry of 
fifteen days from the publication of the 
notice under Section 9 (1),.be deemed 
to be the possession of the Govern~ 
ment.” 


14. In the present case, as 
mentioned earlier, no material has been 
placed before the Court to show that 
action under Section 17 (1) had been 
taken. 


15. It was next contended by 
Mr. Garg and Mr. A. K. Sen, that the 
expression ‘whenever the appropriate 
Government so directs” in Sec. 17 (1) 
refers to urgency and not to the taking 
of possession of the lands notified for 
acquisition.. Their further contention 
was that no sooner the Government 
issued the notification under S. 17 (4), 
the factum of urgency was established 
and hence on the expiration of the 
fifteen days from the publication of 
notice under Section 9 (1) the lands 
which were already in the possession 
of the Government vested in the 
Government. We are unable to accept 
this construction of Section 17 (1). In 
our judgment Section 17 (1) is plain 
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and unambigious. The expression 

“whenever the appropriate Govern- 
ment so directs” in that section: re- 
fers to the taking of possession and not 
to the declaration of urgency. Even 
in cases of urgency, the Government 
may not think it necessary to take 
Immediate possession for good reasons. 
Neither the language of Section 17 (1) 
nor public interest justifies the con- 
struction sought to be placed by the 
learned Counsel for the appellant. 


16. For the reasons mentioned 
above, these appeals fail and ‘they are 
dismissed: but in the circumstances of 
the case, we direct the parties to bear 
their own costs in these appeals. 


17. Before concluding the case, 
it is necessary to record the assurance 
given by the Attorney-General on be- 
half of the State Government of Bihar 
that the Government of Bihar will not 
realise from the appellant any interest 
on the loans advanced for the develop- 
ment of the lands notified for acquisi- 
tion in the two Land Acquisition cases 
from the dates they were notified 
under Section 29 of the Indian Forest 
ie A Memo. to that effect has been 

e 


Appeals dismissed. 


AIR 1972 SUPREME COURT 1366 
(V 59 C 245) . 


J. M. SHELAT AND H. R. 
l KHANNA, JJ. 
Arun Kumar Ghosh, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petition No. 266 of 1971, D/- 
25-1-1972. 


West Bengal (Prevention of Vio- 
lent Activities) Act (19 of 1970), S. 3 
(2) (d) — Satisfaction of authority as 
to detenu’s “acting in any manner pre- 
judicial to the maintenance of public 
order” 


It is true that the allegations in 
the grounds of detention leading to the 
subjective satisfaction of the detaining 
authority contemplated under the sec- 
tion must not be irrelevant to what is 
contemplated in it. But to determine the 


-relevance or otherwise of the grounds 


they must be read as a whole and not 
in parts, one isolated from other. 
e (Para 6) 
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It is true that where the ground 
had merely stated thaz the detenu 
volunteered to become = member of 
the Action Squad of a party for achiev- 
ing the objectives of eliminating those 
who carried on propaganda against the 
interests of the party or preventing the 
mid-term election being held in a par- 
ticular area, the activities alleged could 
be said to be irrelevant for reaching 
the satisfaction contemplated in Sec- 


tion 3 (2) (d). But where the 
ground further stated that the 
objectives were to be achieved by 


means of killings with guns and 
ammunition which the detenu volun- 
teered to supply and by destroying 
educational institutions, Government 
offices, police camps and thereby 
creating disorder in a particular area, 
so that, no election could possib- 
ly be held, it was impossible to find 
any irrelevant or extraneous matter 
mixed up with relevant matter in the 
ground. AIR 1957 SC 164. Distinguish- 
ed. (Paras 6, 7, 8) 


Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 164 (V 44)= 
1956 SCR 948=1957 Cri LJ 316, 
Dwarka Das Bhatia v. State of 
Jammu & Kashmir 5, 8 


Mr. N. N. Goswami, Advocate 
amicus-curiae, for Petitioner; Mr. D. 
N. Mukherjee, Advocate end Mr. G. S. 
Chatterjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. 

The following Judgment was 
delivered by 


SHELAT, J.:— By his order dated 
April 7, 1971, the District Magistrate, 
Howrah, directed the detention of the 
petitioner under Sec. 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, President’s Act 19 of 1970 on 
his being satisfied that it was neces- 
sary to do so with a view to prevent 
the petitioner from acting in any man- 
ner prejudicial to the maintenance of 
public order. Accordingly, the peti- 
tioner was arrested and detained in 
jail on May 3, 1971 when he was serv- 
ed with grounds for his detention as 
required by the Act. 


2 The grounds so served upon 
him alleged that at a secret meeting 
held on January 14, 1971 at Balak 
Sangha Maidan in Tantipara Lane, Shi- 
bpur, the petitioner volunteered to be 
a member of the Action Squad of what 
is commonly known as the Naxalite 
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party and assured the members of that 
party present there “to supply pipe 
guns, ammunition and bomb making 
materials to the Action Squad”. He 
also “urged the members to select 
school teachers, supporting the CPI 
(M) and responsible for making anti- 
CPI (ML) propaganda among the stu- 
dents and remove them from the 
party’s way by killing them, to con- 
tinue raids on educational institutions, 
post offices, police pickets ete. and to 
annihilate jotedars, police personnel, 
business men and members of the rival 
political parties”, and “took resolutions 
to stop the ensuing mid-term election 
in Howrah district, particularly in Shib- 
pur area, raid educational institutions, 
post offices, police camps and other 
Government offices and to annihilate 
jotedars, business men, police person- 
nel ete.” The second ground was that 
during a raid by the police on Janu- 
ary 28, 1971 at about 2 a.m. the peti- 
tioner along with another associate was 
found in a room which was used as a 
miniature workshop for manufactur- 
ing pipe guns and one complete and 
one incomplete pipe guns together 
with some implements for manufactur- 
ing improvised fire-arms etc. were 
seized. The said room stood in the 
petitioner’s name and he and his said 
associate were working there as en- 
Sineers of the said workshop. The 
petitioner and his said associate were 
oo aaa by the police during the said 
raid. 

3, There can be no doubt that 
the allegations ‚contained in these 
grounds fell under cl. (d) of sub-s. (2) 
of S. 3 of the Act which defines the 
expression “acting in any manner pre- 
judicial to the maintenance of public 
order”, one of the grounds upon the 
satisfaction in respect of which the de- 
taining authority under the Act can 
pass an order of detention. 


4. Counsel appearing amicus 
curiae for the petitioner urged one 
contention against the petitioner’s de- 
tention. That was that ground No. 1 
in the grounds for detention was vague, 
in that, it contained numerous alleged 
acts, including some which would not 
fall within cl. (d) of Sec. 3 (2), that 
those which did not fall within that 
clause would be extraneous- and ir- 
relevant and that their inclusion in 
that grourd vitiated the impugned 
order. It was urged that volunteering 
to become a member of the Action 
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Squad of the party and resolving or 
deciding to prevent the mid-term elec- 
tion from being held, particularly in 
Shibpur area, were matters which did 
not strictly fall under cl.: (d), and that 
their inclusion in ground No. (1) along 
with matters which did fall under that 
clause was fatal to the detention order 
in the sense that it would be impossi- 
ble to say on which part of the peti- 
tioner’s activities, whether on relevant 
or irrelevant activities, the District 
Paes satisfaction was arrived 
at. 

Be. In support of this contention, 
counsel sought assistance from the 
decision of this Court in Dwarka Das 


Bhatia v. State of Jammu and Kashmir, 


1956 SCR 948=(AIR 1957 SC 164). That 
was a case under the Jammu and 
Kashmir Preventive - Detention Act, 
2011, under which a detention order 
was made against the petitioner there- 
in on the ground that his detention be- 
came necessary with a view to prevent 
him from acting in‘a manner prejudi- 
cial tc the maintenance of supplies and 
servic2s essential to the community 
and was based on alleged smuggling by 
him tə Pakistan of certain essential 
goods, such as shaffon cloth, zari and 
mercury. Shaffon cloth and zari were, 
however, not essential goods, and as 
regards mercury, which was essential 
goods, it was not established that the 
smuggling attributed to the petitioner 
consisted substantially of mercury only 
or that smuggling as regards shaffon 
cloth and zari was inconsequential. On 
these facts, the detention order. was 
set aside on the ground that the’ sub- 
fective satisfaction of the detaining au- 
thority must be properly based on all 
the reasons on which it purports to be 
based. If some, out of those reasons, 
were found to be non-existent or ir- 
relevant, the Court could not predicate 
what the subjective satisfaction of the 
authority would have been on the ex- 
clusion of those reasons. To uphold 
the order on the remaining reasons 
would be to substitute the objective 
standards of the Court for the subjec- 
tive satisfaction of the authority. 


6. The question is whether this 
decision can apply to the grounds of 
detention in the present case. In other 
words, is it possible to say that ground 
No. ( 1) contains both relevant and ir- 
relevant matters, so that it would not 
be possible to predicate that the- Dis- 
trict Magistrate would have reached 
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his satisfaction if the irrelevant mat- 
ters in that ground were excluded. 

7. Ground No. (i) if properly 
read, first describes a secret meeting 
of the members of Naxalite party held 
on January 14, 1971 and then its pro- 
ceedings. These proceedings, as nar- 
rated in the ground, fall into four 


- parts, namely, (1) that the petitioner 


volunteered to become a member of its 
Action Squad, which presumably car- 
ries out and inplements the decisions 
taken by the party and assured the 
members present there to supply pipe 
guns, ammunition and materials for 
manufacturing bombs to the Action 
Squad, (2) that he urged the members 
to select teachers who supported the 
CPI (M), and who were responsible for 
propaganda against the Naxalite party 
among students and to remove them 
from the way of the party by killing 
them, (3) that the party should con- 
tinue its raids on educational institu- 
tions, post offices, police pickets etc. 
and to annihilate jotedars, police per- 
Sonnel, business men and members of 
rival political parties, and (4) that the 
petitioner and those present at the 
meeting resolved to prevent the mid- 
term election from being held, parti- 
cularly in Shibpur area, to achieve 
which educational institutions, post 
offices, police camps and other Gov- 
ernment offices should be raided and 
jotedars, business men, police person- 
nel ete. should be killed. 


8. It could perhaps be urged 
that becoming amember of the Action 


Squad of a party or even attempting| ` 


to prevent a mid-term election from 


‘ being held would be activities which, 


taken by themselves, might not fall 
under cl. (d) of S. 3 (2), and therefore, 
would be irrelevant for the purpose of 
reaching the. subjective satisfaction 
under. 5,.3 (1). But the grounds must 
be read as a whole and not in parts, 


one isolated from the rest. If read as 


a whole, it is perfectly clear that while 
volunteering to become a member of 
the Action Squad, the petitioner also 
offered to- supply guns and ammuni- 
tion to carry out the objectives resol- 
ved upon in that meeting, which frank- 
ly were to remove those who came in 
the way of the party by killing them 
with firearms and ammunition,’ which 
the petitioner offered to supply. The 
other objective was to prevent the 
mid-term election, particularty in Shi- 
bpur area. That was sought to be 


1972 


achieved by raids on educational insti- 
tutions, post offices, police camps and 
other Government offices and by kill- 
ing jotedars, businessmen, police per- 
sonnel etc, and creating by such acti- 
vities such confusion ard chaos that 
holding of the election would become 
impossible. It is clear, thus, that the 
elimination of those who carried on 
propaganda against the interests of the 
party and preventing the election from 
being held were to be achieved by 
means of killings with zuns and am- 
munition which the petitioner volun- 
teered to supply and by destroying 
educational institutions, Government 
offices, police camps and thereby creat- 
ing disorder, in Shibpuz area particu- 
larly, so that, no election could possi- 
bly be held. Read as a whole, it is im- 
possible to find any irrelevant or ex- 
traneous matter mixed up with rele- 
vant matter in ground No. (1). There 
fis, thus, no analogy between the pre- 
sent case and that of Dwarka Das Bha- 
tia, 1956 SCR 948 = (AIR 1957 SC 164) 
from which counsel sought support. In 
our view ground No. (1) does not suf- 
fer from the infirmity Zor which the 
detention order in that case was held 
to be bad. 

9. That being the position, it is 
impossible to uphold the contention 
urged by counsel. The petition must, 
therefore, fail and is dismissed. 

Petition dismissed. 





AIR 1972 SUPREME COURT 1369 
(V 59 C 246) 
(From Patna: AIR 19€7 Patna 323) 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 
Manoharlal Ganeriwzlla and others, 
Appellants v. Bhuri Bai and others, 
Respondents. 
= Civil Appeal No. 618 of 1967, D/- 
24-1-1972. 
Hindu Women’s Rights .to Property 
Act (1937), S. 3 (1) — “Property” — 
Nature of. 


Property held by a sole surviving 
coparcener of a joint H-ndu family is 
not his separate property if there is a 
woman in the family who can bring 
into existence a new coparcener by 
adoption. AIR 1945 FC 25 and AIR 
1951 SC 293, Relied on. (Paras 6, 7) 
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Hence, where upon A’s death in 
1933 (i.e. before the Act came into 
force) his father B held the joint Hindu 
family property as the sole surviving 
coparcener and B died in 1944 (i.e. after 
the Act came into force) leaving þe- 
hind his widow and the widow of A, 
the joint family could not be said to 
to have been disrupted and A’s widow 
could not claim a share in property as 
one of heirs of B. (Para 6) 
Cases Referred: Chronological Paras 
(1951) ATR 1951 SC 293 (V 38)= 


1951 SCR 1125, Angurbala Mul- 
lick v. Debabrata Mullick - 6 
(1945) AIR 1945 FC 25 (V 32)= 
(1945) 7 FCR 1. RM. AR. AR. 
RM. AR. AR. Umayal Achi v. 
Lakshmi Achi 6, 7 
Mr. A. B. N. Sinha, Sr. Advocate, 
(M/s. K. K. Sinha and S. K. Sinha, 
Advocates, with him), for the Appel- 
lants: M/s. S. K. Mehta & K. L. Mehta, 
ae aia for Respondents Nos. 1 


The following Judgment of the 
Court was delivered by 


HEGDE, J-:— Defendants 1 to 4 
in the suit are the appellants in this 
appeal by special leave. Respondents 
l and 2 were the plaintiffs therein. The 
suit was one under Order 21, rule 63. 
The only question that erises for deci- 
sion in this appeal is whether the suit 
property is “separate property” within 
the meaning of S. 3 (1) of the Hindu 
Women’s Rights to Property Act, 1937 
Ac ve hereinafter referred to as the 


2. The facts as found by the 
High Court, which are no more in dis- 
pute may now be stated. The plain- 
tiffs obtained a decree against defen- 
dant No. 5 for possession of the suit 
properties. When they levied execu- 
tion of the decree, defendants 1 to 4 
objected to the execution alleging that 
they were in possession of the suit 
premises in their own right and that 
they were not liable to be evicted. That 
objection was upheld by the execution 
court. Thereafter the plaintiffs insti- 
tuted a statutory suit under O. 21, 
Rule 63, Code of Civil Procedure for 
a declaration of their title to the suit 
properties and for possession of the 
same. The suit was dismissed by the 
trial court and that decree was affirm- 
ed by the Ist appellate court. But the 
same was reversed by the High Court. 


1370 S. C. [Prs. 3-7] Manoharlal v. Bhuri Bai (Hegde J.) 


3. The suit property originally 
belonged to the Hindu joint family 
consisting of one Bhagwan Das and his 
son Rameshwar Lall. Rameshwar Lal 
died sometime in 1933 or 1934, leaving 
behind him his widow Jaidei, his two 
daughters, his father and mother. 
After tne death of Rameshwar Lall, 
Bhagwan Das was the sole surviving 
coparcener in his family. Bhagwan Das 
died sometime in 1944 or 1945 leaving 
behind him his widow Mahadei, his 
daughter-in-law and two grand-daugh- 
ters. Mahadei and one Satyanarayan 
who claimed to be the adopted son of 
Rameshwar Lall sold the suit property 
to the plaintiffs in 1952. Thereafter 
Jaidei and her two daughters sold the 
Same property to the appellants, on 
January 16, 1960. The appellants have 
denied the adoption of Satyanarayan 
and the same has not been satisfactori- 
ly proved. But that question is irrele- 
vant for deciding the appeal before us. 
The only question for decision is whe- 
ther Jéidei obtained any right in the 
property under S. 3 (1) of the Act. 


4. The Act came into force in 
1937. Rameshwar Lall died as seen 
earlier in 1933 or 1934. Section 4 of 
the Act makes it clear that the Act is 
not to operate retrospectively. Hence 
Jaidei cannot claim any right to the 
suit property through her husband 
who had died long before the Act 
came into force. But it is contended 
that she obtained a share in the pro- 
perty as one of the heirs of Bhagwan 
Das who died after the Act came into 
force. For this contention reliance is 
placed on S. 3 (1) of the Act. Now we 
may read the relevant provisions of 
the Act. Section 2 lays down: 


“Notwithstanding any rule of 
Hindu Law or Custom to the contrary, 
the provisions of section 3 shall apply 
where a Hindu dies intestate.” 


5. Section 3 (1) provides: 


*“(1) When a Hindu governed by 
the Dayabhag School of Hindu Law 
dies intestate leaving any property, 
and when a Hindu governed by any 
other school of Hindu Law or by cus- 
tomary law dies intestate leaving sepa- 
rate property, his widow, or if there 
is more than one widow all his widows 
together, shall, subject to the provi- 
sions of sub-section (3) be entitled in 


respect of property in respect of which 


A-I. R. 


he dies intestate to the same share as 
a son; 


Provided that the widow of a pre- 
deceased son shall inherit in like man- 
ner as a son if there is no son surviving 
of such predeceased son, and shall in- 
herit in like manner as a son’s son if 
there is surviving a son or son’s son of 
Such predeceased son: 


_ Provided further that the same 
Provision shall apply mutatis mutandis 


to the widow of a predeceased son of 


a predeceased son.” 


6. Jaidei can have a share in 
the property only if the property is 
held to have been the “separate pro- 
perty” of Bhagwan Das. As seen ear- 
lier Bhagwan Das became the sole sur- 
viving coparcener in the family after 
the death of his son Rameshwar Lall; 
but even then he did not become the 
ebsolute owner of the property though 
his rights in the property were enlarg- 
ed to a large extent. It is not neces- 
sary to spell out the nature of the 
rights obtained by him after the death 
of his son Rameshwar Lall. But, suf- 
fice it to say that the joint Hindu fami- 
ly continued. it is now well settled 
that a property obtained by -the sole 
Surviving coparcener in a family does 


. not become his “separate property” so 


long as there is a woman in the fami- 
Iy who can bring into existence a new 
coparcener by adoption. At the time 
of the death of Bhagwan Das, his 
widow Mahadei and his daughter-in- 
law were alive. That being so, the 
joint family cannot be held to have 
been disrupted. The learned Counsel 
for the appellants very fairly conced- 
ed that if we are unable to hold that 
the suit property was the separate pro- 
perty of Bhagwan Das at the time of 
his death, the appeal has to fail. Ac- 
cording to him on the death of Ramesh- 
war Lall, the whole property became 
the separate property of Bhagwan Das. 
This contention has to be rejected. 
without elaborate examination in view 
of the decision of Federal Court in 
RM. AR. AR. RM. AR. AR. Umayal 
Achi v. Lakshmi Achi, (1945) 7 FCR 1 
=(AIR 1945 FC 25), which decision 
was quoted with approval by this 
Court in Angurbala Mullick v. Deba- 
brata Mullick, 1951 SCR 1125 = (AIR 
1951 SC 293). 


7 The Federal Court in Umayal 
Achi’s case, (1945) 7 FCR 1 = (AIR 
1945 FC 25) (supra), held that the pro- 
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perty held by a person as a sole survi- 
ving coparcener of a joint Hindu fami- 
ly is not his “separate property” within 
the meaning of S. 3 (1) of the Act. The 
distinction between “separate pro- 
perty” and joint family property 
would be clear if we compare the pro- 
oe contained in S. 3 (1) and S. 3 
2). 


8. In the result this appeal 
fails and the same is dismissed with 
costs. 

Arpeal dismissed. 


AIR 1972 SUPREME COURT 1371 
(V 59 C 247) 
(From: Gujarat)* 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND K. K. MATHEW, JJ. 


Bhavan Vaja and cthers, Appel- 
lants v. Solanki Hanuji Khodaji Man- 
sang and another, Respondents. 


Civil Appeal No. 519 of 1967, D/- 
3-2-1972. 

C. P.C. (1908), S. 47 — Duty of 
executing Court. 

It is true that an executing court 
cannot go behind the decree under 
execution. But that des not mean 
that it has no duty to find out the true 
effect of that decree. For construing 
a decree it can and in appropriate 
cases it ought to take into considera- 
tion the pleadings as well as the pro- 
ceedings leading upto the decree. In 
order to find out the meaning of the 
words employed ina decree, the court 
often has to ascertain the circumstan- 


ces under which these words came to | 


be used. That is the plein duty of the 
executing court and if that court fails 
to discharge that duty it would be 
deemed to have failed to exercise the 
jurisdiction vested in it. (Para 19) 


Mr. D. V. Patel, Sr. Advocate, (M/s. 
K. L. Hathi, P. C. Karur and S$. K. 
Bagga, Advocates, with him), for Ap- 
pellants; Mr. S. T. Desai, Sr. Advocate 
(M/s. M. V. Goswami and Ambrish 
Kumar, Advocates, with him), for Res- 
pondents. 


The following Judzment of the 
Court was delivered by 

HEGDE, J.:— This is an execution 
appeal by special leave. In common 


*(Civil Revn. Appln. No. 702 of 1966, 
D/- 19-10-1966—Guj.) 
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with many other execution appeals, it 
has a long history. This litigation 
Started as far back as in the year 1955. 


2. The two contentions urged 
before us are: (1) that the decree under 
appeal does not include the properties 
concerned in this appeal and (2) hav- 
Ing regard to the occupancy certificates 
issued under the Saurashtra Land Re- 
forms Act, 1951 (to be hereinafter 
referred to as the Land Reforms Act), 
it was not open to the decree-holder 
to ask for possession of some of the 
lands concerned in this appeal. 


3. Leaving aside unnecessary 
details, the facts relevant for deciding 
the aforementioned contentions may 
now be stated: | 


4, The father of respondent 
No. 1 Khodaji Mansangi applied to the 
Court of Civil Judge, Senior Division, 
Surendranagar under S. 4 of the Sau- 
rashtra Agricultural Debtors’ Relief 
Act, 1954 (to be hereinafter referred to 
as Debtors’ Relief Act) for adjustment 
of his debts. To that petition he made 
all his creditors including Malek Alla- 
datkhanji and the heirs of the deceased 
Hanifa Begum, wife of Malek Alladat- 
khanji parties. He sought adjustment 
of not only debts incurred by him but 
also the debts due from his family, 
which had been borrowed by his ances- 
tors jointly with the ancestors of res- 
pondent No. 2. Khodaji having died 
during the pendency of the proceed- 
ings, respondent No. 1, his son was 
impleaded as his legal representative. 
At about the same time respondent 
No. 2 Gulabsang Harisingh also made 
an application for the adjustment of 
debts incurred by him as well as the 
debts jointly borrowed by his ances- 
tors along with the ancestors of Kho- 
daji. Malek Alladatkhanji also appli- 
ed for adjustment of debts due to him 
as well as to his deceased wife from 
Khodaji and respondent No. 2. All 
these applications were clubbed toge- 
ther and tried together. 


5. The Civil Judge, Senior 
Division, Surendranagar who tried the 
aforementioned three applications asa 
Debt Adjustment Board (which will be 
hereinafter called ‘Board’), made his 
award on January 3, 1959. Therein he 
held that no amount was due to any of 
the creditors. Consequently the credi- 
tors were directed to restore possession 
of the houses and fields mortgaged to 
them excepting those in respect of 
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which occupancy rights under the Land 
Reforms Act had been granted to the 
tenants. The fields in respect of which 
occupancy rights had been granted 
were specifically mentioned in the 
award. We shall refer to them more 
fully at the appropriate stage. The de- 
btors who are respondents 1 and 2 did 
not appeal against that order. But 
appellants Nos. 1, 5, 7 and 9 as well as 
Malek Alladatkhanji went up in ap- 
peal against that award to the Dis- 
trict Judge, Surendranagar. The 
learned District Judge allowed those 
appeals. He held that the application 
for redemption of the two houses in 
Kathada mortgaged by Lakhaji, was 
barred by limitation. In respect of 
certain other claims, which were. the 
subject-matter of the appeal, he re- 
manded the case to the Board to dis- 
pose of those claims in accordance 
with the directions given in his judg- 
ment. No. appeal was taken 
against that decision. After remand a 
fresh award was made by the Debt 
Adjustment Board (which will be here- 
inafter referred to as the ‘fresh award’). 
Respondents 1 and 2 went up in ap- 
peal against the fresh award made. 
That appeal was mainly directed 
against the direction of the Board. re- 
garding the debts due to Malek Alladat- 
khanji and his deceased wife., The 
said Malek Alladatkhanji as well as 
the heirs of his deceased wife also ap- 
pealed against the fresh award. The 
appellate Court made some changes in 
that award. We shall refer to the 
various orders made by the Board 
as well as the appellate Court while 
dealing with individual items of pro- 
perties that are in dispute. 


6. Ten items of property enu- 
merated in the Darkhast are in dis- 
pute in this appeal. Out of them 
Items 1 to 8 are fields. 9th Item is a 
"Vado? and the 10th Item consists of 
two houses situate at Kathada. We 
shall now take up each one of those 
items to ascertain whether the same is 
included in the decree under execu- 
tion. 


7. The 7th Item is a field known 
as “Vankad’”. The possession of that 
field is claimed from the appellant 
Ajmal Malu. The High Court and the 
Courts below have come to the con- 
clusion that that field is included in the 
decree under execution. They have 
held that respondents _1 and 2 are 
entitled to seek possession of the same 


A.L] 


from Ajmal Malu who alone is interes 
ed in that field. Ajmal Malu died du 
ing the pendency of this appeal. H 
legal representatives have not bee 
brought on record. Hence the appe 
in respect of that item of proper 
has abated. . 


8. Item No. 1 in the Darkha 
is a field known as “Boriu”’. Its & 
tent is 12 Bighas. Its possession 


claimed from Jesang Khoda. Ite 
No. 2 is another field known as “Bori 
which is also known as “unchan 
Boriyun”. Its extent is 10 Bighas. | 
possession is also claimed from Jesa 
Khoda. In the first award passed | 
the Board, the Board directed th 
both these fields should be deliver 
back to the debtors. The fresh awa 
passed after remand also direct 
creditors Nos. 1 and 2 to restore posse 
sion of these fields to the debtors. T. 
appellate order confirmed that d 
cision. Herice the appeal in respect 
these fields is unsustainable. The sar 
is accordingly dismissed. 


9. We shall next take up Iti 
Wo. 8 which relates to the field kno 
es “Dosima’s Katki”’. Its extent 
5 Bighas. The original award direct 
the restoration of that property to t 
debtors. After remand the fresh awe 
again directed creditors Nos. 1 and 2 
restore possession of that field to i 


‘debtors (respondents 1 and 2). The é 


pellate order confirmed that decisi 
Hence the appeal in respect of tl 
item also fails. 


10. No arguments were ;% 
vanced before us as regards Item No 
“Wado”. Hence the appeal in respect 
that item also fails. 


ii. From our above conc 
sions, it follows that the appeal in r 
pect of Items Nos. 1. “Boriu”, 2. “Bor: 
7. “Vankad”, 8. Dosima’s Katki” and 
‘Vado” in the Darkhast fails and to t. 
extent the appeal is dismissed. 


12. Now we shall turn to 
other Items mentioned in the Darkh: 
We shall first take up Item No. 10 
the two houses that are situate 
Kathada. Before the Board the cre 
tors contended that the claim 
redemption of those houses was bar 
by limitation. Hencethe debtors w 
not entitled to claim possession 
those houses. ‘That contention was 
jected by the Board. In the origi 
award made by the Board, a &irect 
to restore possession of those house: 
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the deptors was given. But the credi- 
fors appealed against that decision. 
The contentions relating to those 
houses were the subject-matter of 
issues Nos. 2 and 4 before the appellate 
court. The appellate Court came to 
the conclusion that the claim to redeem 
the mortgage in respect of those houses 
was barred by limitation and hence the 
debtors were not entitled to claim 
possession of those houses. It accord- 
ingly reversed the order >f the Board 
directing delivery of possession of those 
two houses to respondents 1 and 2. The 
decretal portion of the appellate order 
relating to those houses reads thus: 


“The order awarding possession 
of the houses mortgaged under the 
mortgage deeds Exhs. 58 and 59 in 
favour of the ancestors of the appellant 
Bhavan Vaja and his brother is set 
aside.”’ 


While remanding the case, the appel- 
late Court ordered: 


“the judgment and award are set 
aside and modified to the extent men- 
tioned above.” 


13. Respondents 1 and 2 did 
not go up in appeal against the ap- 
pellate Court’s order. Hence the deci- 
Sion of that Court relating to those 
houses became final. After remand 
the Board could not have gone into 
the question whether respondents 1 
and 2 were entitled to the possession 
of those houses; nor did iz go into that 
question. In the fresh award there is 
no reference to those two houses: nor 
were those two houses the subject- 
matter of the appeal filed against the 
fresh award. Hence the appellate 
Court could not and in fect did not go 
into that question. But unfortunately 
at the end of the judgment of the ap- 
pellate Court it is mentioned: 

“For the reasons aforesaid, S. A. D. 
R. Appeal Nos. 5 of 1963 and 6 of 1963 
are allowed and S. A. D. R. Appeal 
No. 8 of 1963 is dismissed and the order 
of the learned Board Court in so far 
as it relates to the recovery of the dues 
by the creditors from the two debtors 
is concerned, is set aside end it is held 
that the mortgage debts due to the cre~ 
ditors are wiped otit and therefore the 
creditors should restore possession of 
the mortgaged properties in their 
possession to the debtors without re- 
covering any amount”. 

14, ° But this order must be read 
in the context in which it was made. 
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It can only refer to the mortgaged pro- 
perties which were the subject-matter 
of the appeal. 


15. We sħall now come to the 
lands mentioned as Items 3, 4, 5 and 6 
in the Darkhast. Item 3 is a field 
known as “Bhandeiu”. Its extent is 20 
Bighas. The possession of that field 
is claimed from Bhavan Vaja, the ist 
appellant. 4th Item is a field known 
as “Bhanderiu”. Its possession is also 
claimed from Bhavan Vaja. Its extent 
is 224 Bighas. 5th Item isa field 
known as “Jaliu’, 16 Bighas in extent. 
Its possession is claimed from J esang 
Khoda and Varsang Sava and the 6th 
Item is a field known as Patdo, 31 
Bighas in extent. Its possession is 
Claimed from Bhavan Vaja. Al these 
fields had been mortgaged in favour 
of the ancestors of Bhavan Vaja. 


l 16. The Board declined to 
direct delivery of “Bhanderiu” Item No. 
4 and “Patado” Item No. 6 to respon- 
dents 1 and 2 on the ground that 


occupancy certificates had been given 


to the tenants in respect of those lands. 
For the same reason it refused 
to direct delivery of possession of 


“Bhandieu” Item No. 3 and "J aliu 
Item No.5 As mentioned earlier 
the respondents did not appeal 


against that order. .Therefore it was 
not open to the appellate Court to ex- 
amine the correctness of the order of 
the Board in that regard. The judg- 
ment of the appellate Court does not 
deal with that question. After re- 
mand the Board again naturally did 
not go into that question. On the other 
hand, it reiterated the earlier find- 
ings. In the appeal filed by respon- 
dents 1 and 2 against the fresh award 
no ground was taken relating to those 
fields. But on the other hand they 
took specific grounds in respect of 
several other items of property. Fur- 
ther at the foot of the appeal memos 
(separate appeals were filed by respon- 
dents 1 and 2), it was stated: 


“Respondents Nos. 3 to 15 are 
joined as formal parties and no relief is 
claimed against any of them. So there 
is no necessity to issue notices against 
any of them.’ 


17. The fields mentioned above 
are in the possession of respondent No. 
3 and respondent No. 5. From all 
these facts, it is obvious that those fields 
were not the subject-matter of the 
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ippeal against the fresh award. In the 
vody of the judgment, the appellate 
*ourt did not refer to those fields. 
No argument appears to have been ad- 
vanced in respect of those fields. 
Hence, when the appellate Court 
jirected delivery of the mortgaged pro- 
nerties, it can only mean those 
mortgaged properties which were the 
subject-matter of the appeal. 


18. From the above discus- 
sion, it follows that the claim of res- 
pondents 1 and 2 in respect of Items 3, 
4, 5, 6 and 10 shown in the Darkhast 
had been positively. negatived at the 
trial stage. 


19. It is true that an executing 
2ourt cannot go behind the decree under 
execution. But that does not mean that 
it has no duty to find out the true 
effect of that decree. For construing a 
decree it can and in appropriate cases, 
it ought to take into consideration the 
pleadings as well as the proceedings 
leading upto the decree. In order to 
find out the meaning of the words em- 
ployed in a decree the Court, often 
has tc ascertain the circumstances 


under which those words came to be 


used. That is the plain duty of the 
execution Court and. if that Court fails 
to discharge that duty it has plainly 
failed to exercise the jurisdiction vest- 
ed init. Evidently the execution court 
in this case thought that its jurisdiction 
began and ended with merely looking 
at the decree as it was finally drafted. 
Despite the fact that the pleadings as 
well es the earlier judgments render- 
ed by the Board as well as by the ap- 
pellate Court had been placed before 
it, the execution Court does not ap- 
pear to have considered those docu- 
ments. If one reads the order of that 
Court. it is clear that it failed to con- 
strue the decree though it purported 
to have construed the decree. In its order 
there is no reference to the documents 
to which we have made reference 
earlier. It appears to have been undu- 
ly influenced by the words of the de- 
cree under execution. The appellate 
Court fell into the same error. When 
the matter was taken up in revision to 
the High Court, the High Court de- 
clined to go into the question of the 
construction of the decree on the ground 
that a wrong construction of a decree 
merely raises a question of law and it 
involves no question of jurisdiction 
to bring the case within Section 115, 
Civil Procedure Code. As seen earlier 


A. I. Re 


in this case the executing Court and 
the appellate Court had not construed 
the decree at all. They had not even 
referred to the relevant documents. 
They had merely gone by the words 
used in the decree under execution. 
It is clear that they had failed to con- 
strue the decree. Their omission to 
construe the decree is really an omis- 
sion to exercise the- jurisdiction vested 
in them. 


20. There are several mis- 
statements of fact in the judgment of 
the High Court. In the course of its 
judgment the High Court observed 
that the Board in Paragraph 44 of its 
fresh award “had directed various 
creditors to deliver possession of the 
various properties which included 9 
fields and two houses”. This is clear- 
ly a mis-statement. The Board made 
no such direction. On the other hand 
the Board while considering the case 
after remand did not go into the ques- 
tion of the two houses, as it could not, 
in view of the appellate Court’s order. 
So far as the fields are concerned, it 
definitely stated that the fields men- 
tioned at Items 3, 4,5 and 6 of the 
Darkhast could not be ordered to be 
delivered to the debtors as the tenants 
had obtained occupancy certificates in 
respect of those fields. The High Court 
was also not correct in thinking that 
the contention of the appellants 
relating to the two houses mentioned 


above were taken for the first 
time in the High Court. These 
and other erroneous impressions 


gathered by the High Court appear to 
have persuaded that Court that there 
was no merit in the appellants’ case. 

21. In view of our above con- 
clusion, it is not necessary for us to 
go into the question whether the. exe- 
cuting Court could have directed the 
delivery of the properties for which 
occupancy certificates had been grant- 
ed under the Land Reforms Act. At 
the trial stage, the parties had chosen. 
to rut into issue the effect of those cer- 
tificates. The Board had gone into 
the matter and had pronounced on the 
same. That pronouncement has not 
been challenged in appeal. Therefore 
whether the order of the Board is cor- 
rect or not, it is binding on the parties 
to the litigatian. 


22. For the reasons mentioned 
above this appeal is partly allowed 
and the execution petition th respect 
of Items Nos. 3, 4, 5, 6 and 10 in the 
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Darkhast is dismissed. In other res- 
pects this appeal is dism:ssed. As the 
contesting parties have partly succeed- 
ed and partly failed, they will bear 
their own costs in all the Courts. 


Appeal partly allowed. 
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The State of Andhra Pradesh and 
others, (in all the Appeals), Appellants 
v. 1. U.S. V. Balaram, (In C. A. No. 901 
of 1971), 2. O. Venkateswara Rao (In 
C. A. No. 902 of 1971), 3 Y. Suryana- 
rayana (In C. A. No. 903 of 1971), Res- 
pondents. 


Civil Appeals Nos. 901 to 903 of 
1971, D/- 28-1-1972. 

*(A) Constitution of India, Art. 14 
—Admission to professional colleges— 
Sources of selecting candijates—Classi- 
fication. (Para 51). 


(B) Education — Admission to pro- 
fessional Colleges — Classification of 
candidates after Entrance Test — Dis- 


crimination . (Para 51) 

(A+B) Reservation of 40% seats 
of M.B.B.S. Course to the Higer Secon- 
dary Course (Multipurpose) candida- 
tes after the Entrance T=2st is over is 
discriminatory as it căxesult in deny- 
ing admission to thé Fre-University 
candidates who may have got higher 
marks than some: of the H.S.C. can- 
didates. (Rule 9 of the Rules relating 
to the selection of candidates for ad- 
mission to the integrated M.B.B55. 
Course issued under G. ©. No. 1648 of 
1970/Health D/- 23-7-1970 declared 
invalid). (Paras 28, 38, 51) 

It is open to the Stat2 to prescribe 
the sources from which the candidates 
are declared eligible for applying for 
admission to the Medical College; but 
when once a common Entrance Test 
has been prescribed for all the candi- 
dates on the basis of which selection is 
to be made, the rule providing further 
that 40% of the seats will have to be 
reserved for the High=r Secondary 
Course (Multipurpose) candidates is 


*(Writ Petns. Nos. 6090 of 1970, 221 
of 1971 and 543 of 1971, D/- 13-5- 
1971 — (Andh. Pra.) 
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arbitrary. In the first place, after a 
common test has been prescribed, there 
cannot be a valid classification of the 
Pre-University Course and Higher 
Secondary Course (Multipurpose) can- 
didates. Even assuming that such a 
classification is valid, the said classifi- 
cation has no reasonable relation to the 
object sought to be achieved, namely, 
selecting the best candidates for ad- 
mission to the Medical Colleges. (Case 
law discussed). 
(Paras 38, 51) 
(C) Constitution of India, Arts. 15 
(1), (4) 29 (2) — Art. 15 (4) is in nature 
of exception to Arts. 15 (1) and 29 (2). 
(Para 80) 


Articie 15 (4) has to be read as a 
proviso or exception to Arts. 15 (1) 
and 29 (2). Therefore, the conditions 
which justify the departure from Arti- 
cle 15 (1) must be strictly shown to 
exist. The Backward Classes for whose 
Improvement special provision is con- 
templated by Art. 15 (4) must in the 
matter of their backwardness be com- 
parable to Scheduled Castes and Sche- 
However, social and 
educational backwardness need not be 
exactly similar in all respects to that 
of the Scheduled Castes and Schedul- 
ed Tribes. AJR 1968 SC 1379 and AIR 
1963 SC 649 and AIR 1964 SC 1823 
Rel. on. (Para 80). 


(D) Constitution of India, Art. 15 
(4) — Inclusion of a caste in Back- 
ward Classes — Walidity—W. P. Nos. 
6090 of 1970, 221 of 1971 and 543 of 
1971 D/- 13-5-1971 (Andh. Pra) Re- 
versed. (Paras 82, 85) 


If an entire caste is as a fact found 
to be socially and educationally back- 
ward, their inclusion in the list of 
Backward Classes by their caste name 
is not violative of Art. 15 (4). A caste 
is also a class of citizens and a caste as 
such may be socially and educational- 
ly backward. If after collecting the 
necessary data, it is found that the 
caste as a whole is socially and educa- 
tionally backward the reservation 
made of such persons will have to be 
upheld notwithstanding the fact thata 
few individuals in that group may þe 
both socially and educationally above 
the general average. W. P. Nos. 6090 of 
1970, 221 of 1971 and 543 of 1971, D/- 
13-5-1971 (Andh. Pra.) Reversed. 

(Paras 82, 85, 95) 


(E) Constitution of India, Art. 15 
(4) — Backward Classes — Determina- 
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tion — Relevan? factors — W. P. 
Nos. 6090 of 1970, 221 and 543 of 
1971 D/- 13-5-1971 (Andh. Pra.) Re- 
versed. (Para 88) 


It is not axiomatic that the educa- 
tional average of the class should not 
be calculated on the basis of the stu- 
dent population in the last three high 
School classes. Nor that only those 
classes whose average is below the State 
average, that can be treated as educa- 
tionally backward. AIR 1963 SC 649, 
Explained. W. P. Nos. 6090 of 1970, 221 
& 543 of 1971 _D/- 
Pra.) Reversed. 

(Para 88) 


. {F) Constitution of India, Art. 15 
(4) — Backward Classes — Determina- 
tion — Use of its personal knowledge 
by Commission. W. P. Nos. 6090 of 
1970, 221 and 547 of 1971. D/- 13-5- 
1971 (Andh. Pra.) Reversed. (Para 97) 


Determination of certain classes 
as belonging to Backward Classes by a 
Commission appointed for that pur- 
pose does not become invalid on ground 
that the Commission has used its per- 
sonal knowledge for the purpose of 
characterising a particular group as 
backward. W. P. Nos. 6090 of 1970, 221 
& 543 of 1971, D/- 13-5-1971 (Andh. 
Pra.) Reversed. (Para 97) 


(G) Constitution of India, Art. 15 
(4) — Admission to professional Col- 
leges — Candidates eligible for reserv- 
ed seats securing admission on merit— 
Effect. (Para 100) 


Admission to the reserved seats of 
Backward Classes is not affected by 


some of the candidates belonging to . 


those classes getting admission on their 
own merit. If a situation arises where- 
in.the candidates belonging to the 
groups included in the list of Back- 
ward Classes, are able to obtain more 
seats on the basis of their own merit, 
it is the duty of the Government to 
review the question of further reserva~ 
tion of seats for such groups. The 
Government should not act on the 
basis that once a class is considered as 
a backward class, it should continue 
to be backward for all time. 

(Para 100) 


Cases Referred: Chronological Paras 
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(1971) AIR 1971 SC 2303 (V 58)= 
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(1971) AIR 1971 SC 2560 (V 58)= 
Civil Appeals Nos. 2161A and 
2161B. of 1970, D/- 11-2-1971 =: 
(1971) 1 SCC 607, State of 
Andhra Pradesh v. Lavu Naren- l 
_ dranath 4 
(1971) (1971) 2 SCC 410 = 1971 
SCD 1019, State of Maharash- 
_ tra v. Lok Shikshan Sanstha 43 
(1970) AIR 1970 SC 35 (V. 57)= 
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(1970) AIR 1970 SC 2178 (V 57)= 
(1970) 2 SCJ 584, Ganga Ram v. 
= Union of India 39 
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and 588 of 1970, D/- 18-9-1970 
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(1969) 1 SCR 103, Trilokinath 
Tiku v. State of Jammu and 
_ Kashmir 87 
(1968) AIR 1968 SC 1012 (V 55)= 
1968-2 SCR 786, P. Rajendran v. 
State of Madras 36, 47, 90, 
. 93, 94 
(1968) ATR 1968 SC 1379 (V 55)= 
(1968) 3 SCR 595, State of Andh 
Pradesh v. P. Sagar 33, 64, 80, 
87, 89, 92 
(1968) ATR 1968 Andh Pra 165 
(V 55)=1968aM:Andh WR 116, 
P. Sagar v: State of Andhra 
Pradesh 32, 33, 62 
(1967) AIR 1967 SC 1283 (V 54)= 
(1967) 2 SCR 265, Trilokinath 
Tiku v. State of Jammu and 
_ Kashmir | 75, 87 
(1966) 1966-1 Andh. WR 294, 
Sukhdev v. Govt. of Andhra 
Pradesh 59, 63 
(1964) AIR 1964 SC 1823 (V 51)= 
1964-6 SCR 368, R. Chitralekha 
v. State of Mysore 80, 93 


(1963) ATR 1963 SC 649 (V 50)= 
1963 Supp. (1) SCR 439, M. R. 
Balaji v. State of Mysore 63, 75, 

80, 83, 86, 88, 93, 

l 98, 101 
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Principal Medical College, Gun- 

_ tur 30, 32, 44 

(1951) ATR 1951 SC 226 (V 38)= 
1951 SCR 525, State of Madras | 
v. Smt. Champakam Dorajrajan $81 
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Mr. S. V. Gupte, Sr. Advocate, 
(M/s. P. S. Shankar and P. P. Rao, 
Advocates with him) (In C. A. No. 901 
of 1971), and M/s. P. &. Shankar and 


P. P. Rao, Advocates (In C. As. ‘Nos. 
902 and 903 of 1971), for Appellants: 
Mr. V. M. Tarkunde, Sr. Advocate, 


(Mr. K. Rajendra Chcudhary Acvo- 
cate, with him) (In C. A. No. 901 of 
1971), M/s. G. Narasimhulu and P A. 
Choudhry Advocates (In C. A. No. 902 
of 1971) and Mr. A. Subba Rao Acvo- 
cate (In C. A. No. 903 of 1971) for Res- 
pondents. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— These 
three appeals, in which the State of 
Andhra Pradesh is the first appellant, 
by special leave, are directed against 
the judgment and order dated May 13, 
1971 of the Andhra Pradesh Eigh 
Court, in a batch of writ petitions, 
striking down Rule 3, in the Rales 
relating to the selection of candidates 
for admission to the  Integrzted 
M.B.B.S. Course in the Government 
Medical Colleges in the Andhra arcea, 
issued under G. O. No. 1648/Health 
dated July 23, 1970 as also G. O. No. 
1793/Education dated September 23, 
1970, regarding reservation of seats in 
professional colleges, for Backward 
Classes together with the annexure to 
the said notification ‘containing the 
i of Socially and Educationally 
Backward Classes, The Addl. Direc- 
for of Medical and Health Services, 
Hyderabad and Principal, Government 
Medical College, Guntur, are also ap- 
pellants Nos. 2 and 3 respectively in 
the appeals. 


2. The Government of Andhra 
Pradesh by G. O. No. 1648/Heelth 
dated July 23, 1970 announced Rules 
for the selection and admission of stu- 
dents to the Integrated M.B.B.S. Course 
in the Government Medical Colleses, 
in the Andhra area. The rules provid- 
ed a pattern of allotment of seats by 
reference to certain qualifying exami- 
nations. The candidates eligible for 
admission to the Integrated M.B.B.S. 
Course, being largely taken from the 
students who had passed the qualify- 
ing examination for the Pre-Univer- 
sity Course and those who had passed 
the Higher Secondary “Course (Mu!ti- 
purpose), the rules provided for a pat- 
tern of. earmarking seats for the su- 
dents according to the qualifying exa- 
minations taken by them. It may be 
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mentioned at this stage that the H.S.C. 
Course (Multipurpose) students are 
called Multipurpose candidates since 
they pass their examinations from 
Multipurpose Schools. - 


3. Rule 8 dealt with the pat- 
tern of allotment of seats in respect of 
qualifying examination, Rule 9 outlin- 
ed the procedure for selection. Rule 10 
provided that all the reservations 
would be subject to the order of merit 
of marks obtained in the entrance test 
by the students in the relevant cate- 
gory of reservations, namely, P.U.C. 
and H.S.C. Rule 2 provided that the 
selections made under the Rules wil? 
be subject to any rules or orders that 
may be made in regard to the reserva- 
tion of seats for Socially and Educa- 
tionally Backward Classes of students, 
having regard to the recommendations 
made by the Andhra Pradesh Backward 
Classes Commission. But there was a 
condition that such Rules or Orders 
should have been made by the Gov- 
ernment before the finalisation and 
communication of the selection of can- 
didates. 


- 4, On June 20, 1970, the Back- 
ward Classes Commission appointed 
by the State, a couple of years back, 
made its report regarding the various 
categories of persons who are to 
be treated as belonging to Back- 
ward Classes and recommended 
reservation of 30% of seats to 
persons belonging to the Back- 
ward Classes. The State by G. O. 
No. 1793/Education, dated September 
23, 1970 announced reservation of 25% 
of the seats in the M.B.B.S. Course for 
candidates belonging to the various 
Backward Classes enumerated therein 
on the basis. of the report of the 
Backward Classes Commission. In or 
about August, 1970, the validity of 
the entrance provided under the 
Rules issued by the G. O. No. 1648 of 
1970 was challenged before the High 
Court of Andhra Pradesh in a batch of 
writ petitions Nos. 3859, 3881, 3955 and 
4052 of 1970. The challenge was on 
the ground that the State had no power 
or authority to determine admission by 
reference only to the result of the en- 
trance test thereby ignoring the results 
of the qualifying examinations taken 
by the candidates. Those writ peti- 
tions were dismissed by a learned Sin- 
gle Judge of the High Court on Sept- 
ember 5, 1970. But on Letters Patent 
Appeals by the candidates, a Division 
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Bench of the High Court on Septem- 
ber 18, 1970 reversed the order of the 
Single Judge and struck down 
the provisions regarding holding of 
entrance test for admission to 
-Government Colleges as illegal 
The State came to this Court in Civil 
Appeals Nos. 2161A and 2161B of 1970. 
This Court by its judgment dated Fe- 
bruary 11, 1971 allowed the appeals 
holding that the Government could 
hold an entrance test for selection of 
eligible candidates for admission to the 
medical course in the colleges run by 
the Government. The said decisions in 
State of Andhra Pradesh v. Lavu 
Narendra Nath, (1971) 1 SCC 607 = 
(AIR 1971 SC 2560). 


5. On the basis of the decision 
of the Court in the above appeals the 
‘Government on February 12, 1971, 
published an additional list of candi- 
dates selected on the basis of the en- 
trance test for admission to the Inte- 
grated M.B.B.S. Course. . 


6. On December 27, 1970, the 
respondent in Civil Appeal No. 901 of 
1971, who was a P.U-C. candidate filed 
in the High Court Writ Petition No. 
6090 of 1970 challenging the validity of 
the classification of candidates into two 
categories as P.U.C. and H.S.C. (M.P.) 
and reserving 40% of seats to the lat- 


ter as also the G. O. No. 1793/Educa-. 


tion dated September 23, 1970 specify- 
ing certain classes as being Socially 
and Eduecationally backward and pro- 
viding for them a reservation of 25% 
of seats in the colleges.. Certain other 
candidates, belonging to the H.S.C. 
(M.P.) category had filed writ petitions 
challenging G. O. No. 1793 of 1970 
regarding the reservation made for the 
Backward Classes. The P.U.C. candi- 
date contended that the classification 
and reservation of 40% of seats for the 
H. 5. C. (M.P.) candidates was viola- 
tive of Article 14 of the Constitution 
and that it was arbitrary and illegal. 
In particular he contended that he has 


obtained more marks than some of the | 


H.S.C. (M-P.) candidates at the entr- 
ance test and that he was entitled to 
admission in preference to such: can- 
didates. Both the P.U.C. as well as 
‘the H.S.C. (M.P.) writ petitioners at- 
tacked G O. No. 1793 of 1970 regard- 
ing reservation of 25% of seats for the 


socially and Educationally Backward. 


Classes as violative of-Art. 15 (1) read 
with Art. 29 and that it has not been 
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saved by Art. 15 (4). 
them the classification of Baéekward 
Ciasses was not made on any reliable 
material and in the enumeration of 
such classes, the various principles _ 
laid down by this Court have not been 
given due regard. 


T The State contested the writ 
petitions on various grounds. Regard- 
ing rule 9 of G. O. No. 1648 of 1970, 
the stand taken by the State was that 
the P.U.C. and H.S.C. (M.P.) candida- . 
tes formed two distinct categories and 
they did. not form part of the same 
class. It was further contended that 
the State was entitled to lay down the 
principles regarding the source from 
which the candidates are to. be selected 
to the medical colleges which are run 
by the’ Government and that in provid- 
ing for equal distribution of seats to 
the P. U.C. and ELS.C. (M. P ) candida- 
tes, no discrimination has been made 
and there has been no violation of 
Art. 14. 


8. Regarding G. O. No. 1793. of 
1970, the State referred to the appoint- 
ment of a high powered commission to 
exhaustively investigate and report as 
to the persons who are to be consider- 
ed as Backward Classes for the pur- 
pose of reservation being made in their 
favour. The Commission had gone into 
the matter and' after considering the 
educational and social backwardness of 
the various classes of citizens in the 
State in the light of the various: princi- 
ples and tests laid down by this. Court, 
had submitted its report on June 26, 
1970 enumerating the various classes 
of persons who are to be treated as 
Backward Classes. The report aceept- 
ed by the Government had also given 
the reasons for such classes being 
treated as backward. 

9, The High Court. by its judg- 
ment, under attack, allowed the writ 
petitions and also directed the State to 
five admissions to the writ petitioners 
to the Ist Year . Integrated M.B-B.S. 
Course. The High Court has held that 
the only basis for selection for the Ist 
Year Integrated M.B.B.S. Course in 
relation to the. HLS.C. and P.U.C. can- 
didates is the marks obtained by them 
at the entrance test provided by the 
rules framed under G. O. No. 1648 of 
1970. According to the High Court 
when once rules have been framed in 
that manner, the selection of candidates 
from these categories must only be of 
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those who have obtained the highest 
number of marks in the said list ir- 
respective of the fact as to which cate- 
gory they belonged. In view of the 
fact that the selection is sought to be 
made by earmarking 40% of seats to 
the H.S.C. (M.P.), the latter are hav- 
ing an unfair advantage over the P.U.C. 
candidates, who will b2 denied admis- 
sion, though they have obtained higher 
number of marks. In this view the 
High Court held that Fule 9 providing 
for reservation of 40% to the H.S.C. 
(M.P.) framed under G. O. No. 1648 of 
1970 was illegal as being discrimina- 
tory and as such offencs Art. 14 of the 
Constitution. The said rule was struck 
down in consequence. 


10. Regarding the enumeration 
of Backward Classes by the Backward 
Class Commission and the order of 
the Government, G. O. No. 1793 of 
1970, reserving 25% of seats in the Col- 
leges, the High Court held that the 
Government order violates Art. 15 (1) 
read with Art. 29 and that the reserva- 
tion was not saved by Art. 15 (4). It 
is the view of the High Court that 
proper investigation and collection of 
data have not been done by the Com- 
mission in accordance with the princi- 
ples laid down by this Court in its 
various decisions. On the other hand, 
the High Court has held that the Com- 
mission has merely 2numerated the 
various persons belonging to a parti- 
cular caste as Backward Classes, which 
is contrary to the decisions of this 
Court. 


11. We will deal further with 
this aspect when we advert to the 
validity of G. O. No. 1739 of 1970. 
Suffice it to say that zhe High Court 
struck down the said Government 
Order as violative of Art. 15 (1) and 
that it was not saved by Art. 15 (4) 
of the Constitution. The High Court 
declared that the writ petitioners were 
entitled to be admitted to the Integra- 
ted M.B.B.S. Course in the Medical 
Colleges in the Andhra area. 


12. Before us, on behalf of the 
appellants Mr. S. V. Gupte, learned 
counsel has attacked the findings of 
the High Court of striking down R. 9, 
issued under G. O. No. 1648 of 1970, 
as well as the reservation of seats 
made # the Professional Colleges for 
the Backward Classes by G. O. No. 1793 
of 1970. 
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13. We will first deal with the 
validity of Rule 9 issued under G. O. 
No. 1648 of 1970 reserving 40% of 
Seats for the H. S. C. (M.P.) candidates. 
Before we consider the contentions 
urged in that regard by Mr. Gupte, on 
behalf of the State and Mr. Tarkunde, 
on behalf of the respondents, it is 
necessary to broadly refer to some of 
the materia] rules issued under G. O. 
No. 1643 of 1970. The rules were issu- 
ed as annexure to this Government 
Order. It was specifically stated in 
the said Government Order that the 
rules specified in the annexure have 
to be fcllowed in respect of admissions 
of students to the Integrated M.B.B.S. 
Course in the Government Medical 
Colleges in the Andhra area including 
Bhadrachalam Division of Khammam 
District and Munagala_ Division of 
Nalgonda District from the academic 
year 1970-71. 


14. Rule 1 referred to the avail- 
ability of 550 seats in the Ist Year 
Integrated M.B.B.S. Course in the four 
Government Medical Colleges, referr- 
ed to therein in the Andhra area, R. 2: 
dealt with reservation of seats viz. for 
candidates outside the State, candidates 
distinguished in N. C. C., President’s 
Scouts and Guides and children of Ex. 
Servicemen and Armed personnel: and 
candidates belonging to Scheduled 
Castes and Scheduled Tribes, women 
candidates etc. Rule 3 deals with the 
age and educational qualifications. 
Regarding educational qualifications it 
is provided that candidates possessing 
the minimum qualifications of H.S.C. 
(M. P). LS.C, P.U.C. and AIHNSC 
or equivalent qualifications are eligible 
to appear in the Entrance Test. But 
there was a proviso to the effect that 
in the qualifying examination the can- 
didates should have taken up physical 
Sciences and biological sciences and 
must have obtained not less than 50% 
of marks in those subjects put together. 
But in respect of candidates belonging 
to Scheduled Castes and Scheduled 
Tribes, the provision is that they 
should obtain not less than 40% of 
marks in those subjects put together 
in their qualifying examination. 

15. Rule 4 dealt with basis and 
method of admission. Clause (i) of this 
rule prevides that all candidates who 
have applied for admission and are 
found eligible will be required to take 
Entrance Test to be conducted by the 
Director of Medica] and Health Ser- 
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vices. The said rule also dealt with the 
holding of the Entrance Test at 
the centres specified therein. Cl. (v) 
specifically provided that the En- 
trance Test will consist of four 
papers of 50 marks each in (a) subject 
of Physical Science (Chemistry and 
Physics), (b) subject of Biological 
Science (Zoology and Botany). Clause 
(vi) provided for the examinations in 
Chemistry and Physics being held in 
the morning and the remaining two i.e., 
Zoology and Botany; in the evening 
session and that answers will be writ- 
ten in separate answer books and that 
the Entrance Test will be conducted in 
a single day. 

16. The said rule also provided 
for the standard of test, type of the 
test and the medium of the test. 

17. Rule 6 deals with the 
method of admission. , It provides that 
based on the result of the Entrance 
Test, a separate Master List of eligi- 
ble candidates will be prepared in 
order of merit and that the selection 
will be made keeping in view the vari- 
ous reservations mentioned therein. It 
may be mentioned at this stage that 
the reservations referred to therein are 
for Scheduled Castes and Scheduled 
Tribes, women candidates, children of 
Ex. Servicemen etc. There is no reser- 
vation referred to therein either of 
H.S.C. or P.U.C. candidates. 

18. Rule 7 deals with the dis- 
tribution of seats. The total number of 
seats available is stated to be 550. But 
the actual number of seats available 
to be filled up on the basis of merit 
at the Entrance Test is given as 532. 
The said rule also provides for the dis- 
tribution of seats to certain reserved 
groups such as Scheduled Castes and 
Scheduled Tribes, women candidates 
ete. Here again there is no reservation 
for H.S.C. or P.U.C. candidates. 

19. Rule 8 deals with the pat- 
tern of allotment of seats in respect 
of qualifying examination. The seats 
are distributed as follows: 40% each -to 
Multipurpose and P.U.C. candidates; 
5% to M.Sc. and B.Sc. candidates; 4% 
for N-C.C., Presidents Scouts and 
Guides and Ex-Servicemen and 11% 
strictly in the order of merit in the 
Entrance Test from the general pool. 

20. Rule 9 deals with the pro- 
cedure for selection. Clause (D) deal- 
ing with the Multipurpose and P.U.C. 
candidates, refers to the fact that the 


total seats available are 545 and that 


. qualifying examinations 


A. I. R. 


“according to the pattern of distribu= 
tion, 40% of the seats are reserved for 
Multipurpose and 40% for P.U.C. (in- 
cluding I.S.C.)”. The said clause fur- 
ther provides that the rate of seats to 
be filled up by the candidates from the 
P.U.C./Multipurpose and allied qualifi= 
cation holders should be done so as to 
keep the number of seats according to 
the ceiling, i.e.. 40% as per the pat- 
tern of allotment for each group. It 
is this provision that was really strucis 
down by the High Court. 

21. Rule 10 specifies that all reser- 
vations would be subject to the order of 
merit of marks obtained in the En- 
trance List. The other rules are ` not 
material. . 


22; From a perusal of the rules, 
referred to above, two aspects under- 
Iying the scheme of selection broadly 
emerge: (1) that there is to be an En- 
trance Test for all the applicants for 
the admission to the Ist Year Integra- 
ted M.B.B.S. Course; and (2) that the 
result of the Entrance Test is to form 
the basis for admission to the medical 
course. Under rule 3 (2) candidates 
possessing the minimum qualification 
of H.S.C. (M-P.), I.S.C. PUC and 
AIHSC or equivalent qualification 
are eligible to appear in the Entrance 
Test. Therefore, it is clear that all the 
candidates possessing these qualifica- 
tions are to be put on a par and are 
qualified to take the Entrance Test. 


23. We have already referred 
to the fact that there is a -proviso that 
the candidates excepting those belong- 
ing to the Scheduled Castes and Sche- 
duled Tribes should have obtained in 
their qualifying examination not less 
than 50% of marks in Physical and Bio- 
logical Sciences put together in - their 
qualifying examination. There is no 
distinction made between a P.U.C. or 
Multipurpose candidate. Both of them 
in order to become eligible to appear 
in the Entrance Test must have secur- 
ed not Jess than 50% marks in their 
in the two 
Physical and Biological Sciences put 
together. The only relaxation, or 
exception, if it may be so call- 
ed, is regarding the candidates be- 
longing to the Scheduled Castes 
and Scheduled Tribes. These can- 
didates should have secured not less 
than 40% of the marks in those sub- 
jects in their. qualifying examiyation. . 

24. Rule 4 emphasises. that all 
eligible candidates who have applied 
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-for admission are bound to take the 
Entrance Test conducted by the Direc- 
tor of Medical and Health Services. All 
the candidates, who take the Entrance 
Test, must take all the four papers, 
referred to therein. Here again, it 
will be seen that there is no distinction 
made between a P.U.C. end a Multi- 
Purpose candidate. Both of them must 
have obtained not less thar 50% marks 
under rule 3 in Physical and Biological 
Sciences in their qualifying exa- 
minations, and both of them will have 
to appear for those subjects in the En- 
trance Test, which is common to all the 
candidates. - 


25. 
for the admission being made on the 
basis of the results of th2 Entrance 
Test. Rule 7 regarding distribution of 
Seats specifically refers -o 552 seats 
being available to be filled up on the 
basis of merit in the Entrance Test. 
But when we come to rules 8 and 9, 
it is stated in the former that 40% each 
is to be allotted on the basis of quali- 
fying examination to Multipurpose and 
P.U.C. students and the latter refers 
to distribution in the same proportion 
to the two seats of candidates on the 
basis of the result of the Entrance 
Test. This is so, notwithsianding the 
fact that rule 10 provides even in res- 
pect of candidates for whcm reserva- 
tions have been made, their selection 
will be in the order of merit of marks 
obtained in the Entrance Test. When 
the scheme of the rules clearly shows 
that the basis of selection for the Ist 
“ Year Integrated M.B.B.S. Course is ac- 
cording to the result of the Entrance 
Test, the question is whether the reser- 
vation of 40% of seats for the H.S.C. 
candidates under R. 9 is vaHd? Under 
this rule though a P.U.C. candidate 
may have got higher marks than a 
H.S.C. candidate, he may not be able 
to get admission because 40% of the 
seats allotted to the P.U.C. candidates 
would have been filled up: whereas a 
H.S.C. candidate who may have got 
lesser number of marks then a P.U.C. 
candidate may be eligible tc get a seat 
because of 40% quota allotted to H.S.C. 
candidates has not yet been completed. 
Does this amount to an artitrary dis- 
crimination violative of Art. 14? Prima 
facie having due regard to the scheme 
-of the rules and the object sought to 
be achieved, namely, of getting the 
best students for the Medics] Colleges, 
the provision is discriminatcry and it 
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has no reasonable relation to the object 
sought to be achieved. a 

26. Mr. Gupte, learned counsel 
for the State urged that the PUG 
and H.S.C. candidates form two sepa- 


rate categories and that unless 
such reservation of seats is made, 
the H.S.C. candidates may not be 


able to get adequate number of 
seats in the Medical Colleges. He 
further contended that the Medical 
Colleges being run by the Government, 
it is open to the State to specify the 
sources from which the candidates will 
have to be selected for admission to 
those Colleges. He also pointed out 
that such a categorisation of students 
into two separate groups as P.U.C. and 
H.S.C. has been held to be valid by the 


High Court. 
27. Mr. Tarkunde, learned 
counsel for the respondents, on the 


other hand, urged that whatever may 
have been the circumstances that ori- 
Rinally existed when the High Court 
then upheld the division into separate - 
groups of P.U.C. and H.S.C. students, 
when once the rules clearly specify that 
there is to be a common Entrance Test 
and that selections are to be made only 
on the basis of the results of such a 
test, the reservation of 40% in favour 
Of the H.S.C. candidates is arbitrary, 
unjust and discriminatory and as such 
it violates Art. 14 of the Constitution. 
28. We are in agreement with 
the contention of Mr. Tarkunde regard- 
ing this aspect and. in our opinion, the 
High Court was justified in striking 
down the provision regarding reserva- 
tion of 40% of seats to the H.S.C. can- 
didates under rule 9. We have al-! 
ready indicated the scheme of the 
Rules as well as the basis for selection, 
as could be gathered from those rules. 


29. We will now briefly advert 
to the decisions referred to by the 
learned counsel on both sides. Mr. 
Gupte drew our attention to the fol- 
lowing decisions. 

30. In Gullapalli Nageswara 
Rao v. Principal Medical College, Gun- 
tur, AIR 1962 Andh. Pra. 212, the 
High Court had considered the provi- 
sion made in a rule by the Govern- 
ment regarding reservation of 1/3rd of 
total number of seats in favour of 
Multipurpose candidates in the Pre- 
Professional Course in medicine. The 
rule, no doubt, provided that admis- 
sion for the said course should be both 
from the category of Multipurpose and 
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P.U.C. students on the basis of merit. 
‘Nevertheless a reservation of 1/3rd of 
the total number to be admitted was 
made in favour of H.S.C. This reser- 
vation was attacked as being arbitrary 
and unjust. On behalf of the State it 
was urged that the said reservation is 
not hit by Art. 14 as it was necessary 
to afford equal opportunities to Multi- 
purpose candidates. The High Court 
considered in this connection the sylla- 
- bus for study prescribed for the P-U-C. 
and H.S.C. candidates in their respec- 
tive courses. The High Court held 
that the Multipurpose candidates have 
to study more subjects than the P.U.C. 
cand-dates and that their examinations 
also covers a course extending over a 
pericd of four years. In this view the 
High Court held that the H.S.C. can- 
didates are at disadvantage in the mat- 


ter cf securing higher percentage of 


marks in their optional subjects, where- 
asa P. U.C.: candidate had a distinct 
_advantage over them. It was further 
“held that in such a situation there are 
possibilities. of P. U. C. candidates secur- 
ing higher percentage of marks in 
their optional subjects than the Multi- 
purpose candidates and securing on 
the basis: of the result of their qualify- 
ing examination a larger number of 
seats-in the Pre-Professional Course in 
medicine. Ultimately, the reservation 
of L/3rd number of seats in favour of 
the H. S. C. candidates was upheld by 
the High Court. 
31. It must be noted that at 
the time when the High Court dealt 
with the matter, there was no uniform 
Entrance Test to be taken by both the 
P. U. C. and the H. S. C. candidates 
as is the position at present. On the 
other hand, the selection to the Pre- 
Prozessional Course in medicine was 
then made on the basis of the marks 
obtained: in the optional subjects by the 
respective students in their previous 
course of study. The above decision, in 
our opinion, has no application to the 
facts of the present case. The fact that 
_ the High Court approved of reservation 

in the circumstances then existing will 
not help the State in the case before 
us. 


32. The next decision to which 
our attention was drawn by Mr. Gupte 
is Pi Sagar v. State of Andhra Pradesh, 
AIR 1968 Andh Pra 165. To this de- 
cision we will have to’ revert when we 
deal with the validity of reservation 
made for the Backward Classes under 


A.I. R. 


G. O. No. 1793 of 1970. But so far as 
the question of reservation for the P- 
U. C. and H. S. C. students is con- 
cerned, it is seen that certain rules 
provided for reservation of percentage 
of seats for the candidates belonging 
to the H. S. C. and P. U. C. Here 
again the rule was that 1/3rd of the 
total number of seats in all categories 
put together should be given to the 
H. S. C., Multipurpose and I. S. C. 
candidates and that at least 50% of 
the seats should be given to the P. U. 
C. candidates. It appears that the 
reservation of 50% ofseats for P-.U.C. 
candidates was challenged as being 
unjust. It was urged before the High 
Court that the H. S. C. (Multipurpose) 
Examination is very difficult and as 
such those candidates will not be able 
to secure higher marks as compared 
to the P. U. C. candidates and in sup- 
port of this contention the earlier de- 
cision in AIR 1962 Andh Pra 212 was 
relied on. But we find that during 
the course of the hearing the Advo- 
cate-General intimated the High Court 
that the Government was aware that 
the reservation of 50% seats to the P. U. 
C. candidates was working a hardship 
on the Multipurpose candidates and 
that the rules were being amended. It 
was later on represented that rules had 
also been amended. Therefore, the 
High Court ultimately held that in 
view of the amendment to the rules, it 
was not necessary’ to consider the 
challenge with respect to the reserva- 
tions made for the Multipurpose and 
the P. U. C. candidates. Here again, it is 
to be stated that there was no 
common entrance test for all the 
candidates belonging to the P. U. C. 
and H. S.C. categories. On the other 
hand, the selections were made on the 
basis of the marks obtained by them 
in their qualifying examinations- It 
was further held in the said decision 
that even on the basis that the quali- 
fving examinations taken by the P. U. 
C. and H. S. C. candidates were equal, 
still the reservation is not invalid as 
discriminatory under Article 14 of 
the Constitution. But here again it is 
to be noted that selections were made 
on the basis of the marks obtained in 
the qualifying examinations and not 
on the basis of marks obtained in a 
common Entrance Test held for all 
the candidates uniformity. This decision 
is also, more or less simiiat to the one 
in AIR 1962 Andh Pra 212. ` 


l not saved by Article 15 14), 


` 
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33. The decision in AIR 1968 
Andh Pra 165 had also to deal with 
the reservation of seats made in the 
Professional Colleges for the Back- 
ward Classes on the basis of the G. O. 
which was then in force. It was 
held that the said reservation was 
The dė- 
cision of the High Court striking 
down the reservation for the Back- 
ward Classes alone was challenged by 
the State in this Court in State of 
Andhra Pradesh v. P. Sagar, (1968) 3 
SCR 595 = (AIR 1968 SC 1379). This 
Court upheld the decision of the High 
Court. 

34. We will have to refer to 
the above decisions of the High Court 
as well as of this Court when we deal 
with the second aspect which arises 
for consideration before us regarding 
the reservation made for the Back- 
ward Classes under G. O. No. 1793 of 
1970. 


35. Mr. Gupte then referred 
us to the decision in Ckitra Ghosh 
v. Union of India, (1970) 1 SCR 413 = 
(AIR 1970 SC 35). That decision re- 
lated to a challenge made by certain 
students who were deniec admission 
to the Maulana Azad Med-ca] College, 
New Delhi. The said college was 
established by the Government of 
India. Of the 125 students, who are to 
be admitted annually, 15% of the seats 
are reserved for Scheduled Caste candi- 
dates and 5% for candidates belong- 
ing to the Scheduled Tribes, 25% -of 
the seats (excluding the seats reserv- 
ed for Government of India nominees) 
were reserved for girl students. . In 


‘particular 23 seats were reserved to 


certain categories and they were to be 
filled up by the candidates who were 
nominated by the Central Government. 
The categories to which the said nomi- 
nation had to be so made were as fol- 
lows: 


(1) Sons/daughters of residents of 
Union Territories specified below in- 
cluding displaced - persons registered 
therein and sponsored by their respec- 
tive Administration of Territory :— 

(a) Himachal Pradesh, ib) Tripura, 
(c) Manipur, (d) Naga Hills, (e) N. E. 
F. A. and (f) Andaman. 

(2) Sons/daughters of Central 
Government servants posted in Indian 


. Missions abroad. 


(3) Cultural Scholars. 
(4) Colombo Plan Scholars, 
(5) Thailand Scholars. 
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(6) Jammu & Kashmir State 
Scholars. 

36. The appellants therein had 
obtained about 62.5% marks and were 
domiciled in Delhi. According to them 
they were entitled to admission on the 
basis of merit and would have been 
so admitted but for the reservations, 
which were filed by the nominations 
made by the Central Governments. 
It was their further contention that 
the students who had been so nomina- 


. ed by the Central Government and got 


admission had obtained less percentage 
of marks than the appellants. Mainly 
the power of the Central Government 
to make the nominations was chal- 
lenged on the ground that the provi- 
Sion for reservation in favour of such 
nominees of Central Government was 
not based on any reasonable classifica- 
tion and suffered from the vice of dis- 
crimination and hence the reserva- 
tion was hit by Article 14 read with 
Clauses (i) and (iv) of Article 15 and 
Clause (ii) of Article 29. This Court 
rejected the contention and held that 
neither Clauses (i) and (iv) of Article 15 
nor Clause (ii) of Article 29 was violat- 
ed. In support of the challenge of 
discrimination under Article 14, it 
was claimed by the appellants that 
merit being the sole criteria for ad- 
mission, the provisions made for re- 
servation for candidates to be nomina- 
ted by the Central Government, in- 
troduced discrimination, as it had no 
reasonable nexus to the object sought 
to be achieved. After a reference to 
the provisions made in respect of each 
of the categories to be nominated by 
the Central Government on merits, it 
was held that the classification in all 
those cases was based on intelligible, 
differentia, which distinguished them 
from the group to which the appel- 
lants belonged. In particular, Mr. 
Gupte relied on the following observa- 
tions in the said decision: 

“It is the Central Government 
which bears the financial burden of 
running the medical College. It is for 
it to lay down the criteria for eligibi- 
lity. From the very nature of things 
it is not possible to throw the admission 
open to students from al] over the 
country. The Government cannot be 
denied the right to decide from what 
sources the admission will be made. 
That essentially is a question -of policy 
and depends inter alia on all overall 
assessment and survey of the require- 


1384 S. C. {Prs. 36-391 State of A. P. v. 


ments of residents of particular terri- 
tories and other categories of persons 
for whom it is essential to pro- 
vide facilities for medical education. 
If the sources: are properly classified 
whether on territorial, geographical or 
other reasonable basis, it is not for the 
courts to interfere with the manner 
and method of making the classifica- 
tion. 

The next question that has to be 
determined is whether the differentia 


on which classification has been made 


has rational relation with the obiect to 
be achieved. The main purpose of ad- 
mission to a medical college is to im- 
part education in the theory and prac- 
tice of medicine. As noticed before 
the sources from which students have 
to be drawn are primarily determin- 
ed by the authorities who maintain 
and run the institution e. g., the Cen- 
tral Government in the present case. 
In Minor Rajendran v. State of Madras 
(1968) 2 SCR 786 = (AIR 1968 SC 
1012) it has been stated that the object 
of selection for admission is to secure 
the best possible material. This can 
surely be achieved by making proper 
rules in the matter of selection but 
there can be no doubt that such selec- 
tion has to be confined to the sources 
that are intended to supply the 
material. If the sources have been 
classified in the manner done in the 
present case it is difficult to see how 
that classification has no rational nexus 
with the object of imparting medical 
education and also of selection for the 
purpose.” 

37. Based upon: these observa- 
tions, Mr. Gupte, contended that the 
sources for selecting candidates as well 
as the reservation made in respect of 
admission to the Maulana Azad Me- 
dica. College have both been approved 
by this court as valid and not viola- 
tive of Art. 14. On this analogy, the 
counsel urged, the present classifica- 
tion of P. U. G and H. S. C. into two 
categories and the reservation of 40% 
for H. S. C. candidates are valid. In our 
Opinion. the above decision does not 
lead to the result contended on behalf 
of the State. The special circumstan- 
ces and the reasons for making the re- 
servation to enable the Central Govern- 
ment to make nominations sothat can- 
didates belonging to those categories 
can get adequate representation by way 
of admission in the Medical Colleges 
have been elaborately adverted to by 
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this court and it is on that basis that 
this court accepted the classification as 
valid. It was further held that the said 
classification has got a rational relation 
tothe object sought to be achieved. 
The object was stated to be to impart 
medical education to the candidates 
belonging to those groups or area 
where adequate facilities for impar- 
ting such education were not available. 
But the point to be noted in the said 
decision is that in respect of other can- 
didates, who are not governed by any 
reservation, the selection was on the 
basis of merit, namely, the marks 
obtained by them. On the other hand, 
in the case before us, though a uniform 
Entrance Test has been prescribed - for 
both the P. U. C. and H. S. C. candi- 
dates, still the selection is not made on 
the basis of the marks obtained in the 
Entrance Test. On the other hand, the 
selections are made after disregarding 
those marks. At any rate, so far as. 
some P. U. C. candidates are concern- 
ed it shows. a preference to the H. S.C. 
eandidates, who may have got lesser 
number of marks and would not have 
got admission, but for the reservation 
of 40% made for the group to which 
they belonged. It is no doubt true that 
it is open to the State to prescribe the 
sources from which candidates will 
be selected and also prescribe the cri- 
teria for eligibility. In fact, in the case 
before us, as we have already pointed 
out, the rules provide for the qualifica- 
tions which have to be satisfied to en- 
able a candidate to apply and the 
sources from which selections will have , 
to be mads, have also been prescribed. 

38. We have also pointed out 
that in respect of eligibility for apply- 
ing for admission to the lst Year In- 
tegrated M. B. B. S. Course, no dis- 
tinction has been drawn - between 
P., U. C. and H. S. C. candidates, both 
of whom have to get at least 50% 
marks in Physical and Biological 
Sciences. So that clearly shows that 
they have been put on a par so far 
as eligibility is concerned. But the 
discrimination is made only after the 
Entrance Test is over by denying ad- 
mission to the P. U. C. candidates who 
may have got higher marks than some} 
of the.H. S. C. candidates who get ad- 
mission because of the 40% reserva- 
tion. p 

39. Mr. Gupte then. referred 
us to the decision in Ganga Ram v. 
Union of India AIR 1970 aSc 2178, 
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wherein the classification of direct re- 
cruits and promotees into two different 
categories in the Accounts Department 
of the Railway Establishment was held 
to be a reasonable classification not 
attracting the vice of Art. 14 or 16. In 
that case this court was considering a 
claim for promotion based upon the test 
of Seniority-cum-suitebility. After 
considering the background of the 
service concerned, it was held that the 
State which encounters diverse pro- 
blems arising from a variety of circum- 
stances is entitled to lay down the con- 
ditions of efficiency ard other quali- 
fications for securing test service for 
being eligible for promotion in its 
different departments. It was em- 
phasised that the object sought to be 
achieved by the relevant provisions 
which were under attack was the re- 
quisite efficiency in the Accounts De- 
partment of the Railway Establish- 
ment. It was in that connection held 
that the direct recruits and promotees 
constitute different classes or categories 
and such a classification is sustainable 
on intelligible differentia, which has a 
reasonable connection with the object 
of efficiency in the Department. 


_ 40. -This decisior: also does not 
help the appellants as there was no dis- 
tinction made inter se between the 
promotees and the direct recruits. On 
the other hand, the same criterion was 
adopted for purposes of promotion to 
the persons forming the class of direct 
recruits. Similarly, the same test was 
applied to the persons coming under 
the group of promotees. It was under 
such circumstances that this Court 
held the classification to be valid, and 
= the situation which this Court had to 
consider in that connection was entirely 
different, from the ore before us 
where all the candidates belonging to 
both the P. U. C. and E. S. C. merge 
under the Rules when they take the 
Entrance Test. 

41. In D. N. Chanchala v. The 
State of Mysore, AIR 1971 SC 1762 
one of the questions this Court had to 
consider was the validity of the univer= 
sitywise distribution of seats in the me- 
dical colleges run by the State of 
Mysore. There were taree Universi- 
ties in Mysore State, namely, Karnatak, 
Mysore and Bangalore Universities. 
The challenge to such distribution of 
seats was that candidates having lesser 
marks Might obtain admission at the 
eost of another having higher marks 
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from another university. This Court 
after a reference to the différent 
standards of examinations held in the 
three universities, rejected the chal- 
lenge of discrimination as follows: 


“Further, the Government which 
bears the financial burden of running 
the Government colleges is entitled to 
lay down criteria for admission in its 
own colleges and to decide the sources 
from which admission would be made, 
provided of course, such classification 
is not arbitrary and has a rational basis 
and a reasonable connection with the 
object of the rules. So long as there 
is no discrimination within each of such 
sources, the validity of the rules lay- 
ing down such sources cannot be suc- 
cessfully challenged............ In our 
view the rules lay down a valid celas- 
sification. Candidates passing through 
the qualifying examination held by a 
university form a class by themselves 
as distinguished from those passing 
through such examination from the 
other two universities. Such a clas- 
sification has a reasonable nexus with 
the object of the rules, namely, to cater 
to the needs of candidates who ‘ would 
naturally look to their own university 
to advance their training in technical 
studies, such as medical studies. In 
our opinion, the rules cannot justly 
be attacked on the ground of hostile 
discrimination or as being otherwise in 
breach of Article 14.” 

42. It will be seen that the 


‘above decision has emphasised that the 


selection which was made on the basis 
of the marks obtained in the qualify- 
ing examination held by each of the 
universities was valid and the distribu- 
tion of seats in the medical colleges 
universitywise was also valid in view 
of the different standards adopted by 
each university. Again it is to be noted 
in the said decision, there was no ques- 
tion of all the students of the three 
universities taking a common Entrance 
Test on the basis of which a selection 
was made. This decision also does not 
help the appellants. 

o 4b The decision in the State 
of Maharashtra v. Lok Shikshan 
Sanstha, (1971) 2 SCC 410 which has 
laid down that in the matter of permit- 
ting colleges to be started in particular 
areas having due regard to the need of 
the area concerned, is essentially a 
matter of policy for the State which 
has to take a decision on overall as- 
sessment and summary of 
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requirements of a particular area, so 
jong as the decision is not arbitrary or 
mala fide. It was further held that the 
Courts will not interfere with the as- 
- gessment made by the State in pursu- 
` ance of its policy. This decision is 
also of no avail to the appellants. 


44. Mr. Tarkunde, apart from 
distinguishing the above decisions, 
for tke reasons mentioned by 
us earlier, pointed out that in 
AIR 1962 Andh. Pra 212, the 
basis of classification of P. U. C. and 
H. S. C. was not challenged as there 
was no necessity for those students to 
take a common test‘as in the case be- 
fore us. He referred us to the aver- 
ments in the counter-affidavit filed by 
the Assistant Secretary to the Govern- 
ment in Writ Petition No. 3859 of 
1970 in which conducting of Entrance 
Test was then challenged. The As- 
sistant Secretary in Paragraph 9 of 
the said counter-affidavit in , res- 
pect of holding of the Entrance Test 
has steted that the selection of can- 
didates for the lst Year Integrated 
M. B. B. S. Course is made on the basis 
of marks obtained at the Entrance Exa- 
mination, as such a methed of selec- 
tion ensures fair play and affords equal 
opportunity to all candidates. He has 
again referred us to the fact that by 
introducing the method of selection by 
the Entrance Test the Government had 
done away with the reservations ori- 
ginally made for the P. U. C. and H. 
S. C. candidates and thus has offered 
equal opportunity to-all candidates. 
He has further stated that both the P. 
U. C. and H. S. C. students apart from 
having obtained not less than 50% of 
marks in Physical and Biological 
Sciences to be | eligible to apply for 
admission to the medical colleges, 
have also taken the Entrance Test in 
the subjects mentioned in the rules. 
According to the State, the result of 
the Entrance Testis a method of mak- 
ing selection to the medical colleges 
thus ensuring fair play and justice. 


45. In the same Writ Petition 
the Additional Director of Medical and 
Health Services, (Professional Educa- 
tion) has referred to the necessity of 
holding an Entrance Test. In this con- 
nection he refers to the marks obtained 
by certain P. U. C. and H. S. C. students 
in their qualifying examinations and 
also to zheir marks in the Entrance Test. 
The Officer has stated that the marks 
obtained by the candidates in their 
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qualifying examinations are nota reli- 
able guide to assess their merits as the 
marks obtained by those candidates 
in the Entrance Test were very poor. 
Therefore, it has been emphasised 
that the marks obtained in the Entrance 
Test is the guiding factor to assess the 
merits of both the sets of candidates 
for admission to the Medical College. 


46. . We have referred to the 
averments contained in the counter- 
affidavit of the two officers above as 
they form part of the present record 
and they have also been relied on for 
one purpose or other by both the State 
and the respondents. The above aver- 
ments clearly establish that even 
according to the State the marks obtain- 
ed in the Entrance Test, according to 
the rules, is the decisive test for the 
purpose of considering the merits of 
the candidates, who seek admission to 
the Medical College. These averments 
clearly show that there is abso- 
lutely no justification for making 
of special reservation of 40% in 
favour of .H. S. C. _ candidates, 
when once a common Entrance Test 
is held for all the candidates and 
selection is made on an assessment of 
merit of marks obtained at the said 
Examination. 

47. Mr. Tarkunde referred us 
to AIR 1968 SC 1012 where the validity 
of the ‘scheme of districtwise distri- 
bution of seats as per the rules fram- 
ed by the State of Madras, to the Medi- 
cal Colleges, was challenged as viola- 
tive of Article 14. The State attempt- 
ed to justify the said method of dis- 
trictwise distribution on the ground 
that if districtwise distribution is not 
made, the candidates from Madras 
City would have an advantage and 
would secure the largest number of 
seats in the Medical Colleges, which 
will not be justified on the basis of the 
proportion of population of the Madras 
City. The challenge based on discri- 
mination under Article 14 was accept- 
ed by this Court and it was held that 
the allocation of seats districtwise re- 
sults in discrimination and there is no 
nexus between the districtwise distri- 
bution and the object to be achieved, 
namely, admission of the best talent 
from the sources indicated in the rules. 
On this ground, the allocation of seats 
on districtwise basis was struck down 
as violative of Article 14. 

48. Similarly unitwise ° distri- 
bution of seais in the Medical Colleges 
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‘In Tamil Nadu was declared by this 
Court in A. Periakaruppan v. Stat> of 
Tamil Nadu, AIR 171 SC 230¢ as 
violative of Articles 14 and 15. 


49, These two cecisions clearly 
establish that a classification which has 
no rational basis and has no relacion 
to the object sought ta be achieved is 
violative ot Article 14. 


50. It is not necessary for us to 
refer to the various decisions laring 
down the contents of Article 14. 
Suffice it to say that it does not forbid 
reasonable classificatior. In order to 
pass the test of permissible classica- 
tion, two conditions must be fulfilled: 
(1) The classification is founded or an 
intelligible differentia which distin- 
guishes persons or taings that are 
grouped together from those left out of 
the group, and (2) the differentia must 
have a rational relaticn to the object 
sought to be achieved. 

51. It is no doubt open to the 
State to prescribe tke sources fom 
which the candidates are declared eli- 
gible for applying for admission to the 
Medical College; but when once a 
common Entrance Test has been pzes- 
cribed for all the candidates on the 
basis of which selection is to be made, 
the rule providing further that 40% of 
the seats will have to be reserved fcr 
the H. S. C. candidates is arbitrary. In 
the first place, after & common test 
has been prescribed, tnere cannot be 
a valid classification of zhe P. U. C. and 
H. S. C. candidates. Even assuming 
that such a classification is valid, the 
said classification has mo reasonable 
relation to the objec: sought to be 
achieved, namely, selecting the > est 
candidates for admission to the Medi- 
cal Colleges. The reservation of <0% 
to the H. S. C. candidates has no rea- 
sonable relation or nexus to the said 
object. Hence we agree with the 
High Court when it struck down this 
reservation under Rule 9 containec in 
C. No. 1648 of 1970 as violative cf 
Article 14. 


52. The next question ihat 
arises for consideration is the correct- 
ness of the order of che High Ccurt 
striking down the reservation of srats 
made for Backward Classes in the 
Professional Colleges under G. O. No. 
1793 of 1970. The said reservation has 
been struck down on the ground. that 
it violates Article 15 (lı and falls cut- 
side Afticle 15 (4) of the Constztu- 
tion. 
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53. The view of the High 
Court is very strenuously challenged 
by Mr. S. V. Gupte, learned counsel for 
the appellants. Mr. V. M. Tarkunde, 
learned counsel for the respondents, 
supported the various reasons given 
by the High Court for striking down 
the said reservation. g 


54. Before we deal with the 
the reasons given by the High Court 
for striking down the reservation 
made for the Backward Classes under 
the said G. O., we will refer to the 
circumstances under which the Back- 
ward Classes Commission was appoint- 
ed and whose report has formed the 
basis for providing the reservation 
for the various reasons mentioned 
therein. 


55. The State of Andhra was 
formed on October 1, 1953 and the 
Andhra Pradesh State came into exis- 
tence with effect from November 1, 
1956. The State of Andhra originally 
formed part of the Composite Madras 
State. The Composite Madras State 
had maintained a list of Backward 
Classes (other than the Scheduled 
Castes and Scheduled Tribes), in that 
State and had made special provisions 
with regard to admission to educational 
Institutions, reservation of posts in 
Government Service, grant of scholar- 
ships and other concessions to assist 
those Backward Classes. After the for- 
mation of the Andhra State 
on October 1, 1953, the list maintained 
by the Composite Madras State was 
continued in the Andhra area 
with some modifications. The former 
princely State of Hyderabad was also 
maintaining a list of Backward Classes 
in that State, and this was also continu- 
ed after the formation of Andhra Pra- 
desh, which included Telangana area. 
Thus with effect from November l, 
1956, there were two lists of Backward 
Classes in the State of Andhra Pradesh 
— one for Andhra area and the other 
for Telangana area. Both the lists to- 
gether comprised about 146 communi- 
ties — 86 and 60 in the Andhra and 
Telangana areas respectively. 


56. The President of India ap- 
pointed in January, 1953, a Backward | 
Classes Commission under Art. 341 of 
the Constitution headed by Sri Kaka 
Kalelkar, to determine the criteria to 
be adopted for treating any Section of 
the pepole, other than Scheduled Castes ~ 
and Scheduled Tribes, as socially and 
educationally Backward Classes. The 
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said Commission was also to draw up 
a list cf such Classes on the basis of 
the criteria laid down by it. The re- 
port of this Commission was consider- 
ed by the Central Government, which 
issued a memorandum pointing out 
that same of the tests applied by the 
Commission were vague. It was fur- 
ther pointed out that if those tests were 
applied, a large majority of the 
Country’s population will have to 
be considered backward. The Central 
Government 
further investigation to draw some 
positive and workable criteria for this 
purpose. The State Governments.were 
desired in the meanwhile to render 
every assistance possible to those per- 
sons wko, in the opinion of the State 
Governments were backward. Further 
attempts by the Central Government 
to draw up a list of Backward Classes 
on an All India basis did not meet with 
much of a success. Even here some 
State Governments were in favour of 
adopting economic backwardness as a 
criterion while others‘ were inclined to 
stick on to the list prepared by them 
on the basis of caste. The Central 
Government conveyed to the State 
Governments on August 14, 1961 ex- 


pressing its view that while the State © 


Governments have the discretion to 
choose their own criteria for defining 
backwardness, it would be better to 
apply economic tests rather than classi- 
fying people by their. castes. 


57. The State of Andhra 
Pradesh issued G. O. No. 1886 dated 


June 21, 1963 specifying a list of cer- . 


tain persons as belonging to Backward 
Classes. The list was prepared for 
the purpose of selecting candidates to 
the seats reserved for backward com- 
munities in the Medical Colleges in 
Andhra Pradesh. Under the said G. O. 


25% of the seats were reserved for 
Backward Classes in accordance 
with the list contained - therein. 


The reservation for the Backward 
Classes was challenged before the 
Andhra Pradesh. High Court by 
certain applicants on the ground 
that the Government Order offends 
Articles 15 and 29 (2) of the 
Constitution. It was alleged that the 
State Government acting in fraud of 
its powers listed more than 139 castes 
as sociaily and educationally backward. 
It was the further allegation that the 
list had been prepared exclusively on 
the basis of caste. 


decided to undertake - 


- caste. 
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58. The State Government contest- 
ed the writ petitions on the ground that 
the Government was maintaining a list 
of Backward Classes based on socially 
and educationally backwardness of the 
caste and to such people 25% of the 
seats had been reserved. It was fur- 
ther averred that such reservation 
had been going on for a long time and 
the list was also being suitably revised . 
by making additions or deletions when= 
ever found necessary. 


59. A learned Single Judge of 
the High Court in Sukhdev v. The 
Government of Andhra Pradesh, 1966-1 
Andh WR 294 considered the validity 
of the impugned G. O. No. 1886 of 1963 
from two points of view: . (1) whether 
the- list of backward classes was based 
solely on consideration of caste: and 
(2) whether the Government had adopt- 
ed any standard or method of determin- 
ing the social and educational back- 
wardness of the classes specified and, 
if so, the material upon which the 
Government has.so acted. The High 
Court held that the State on which 
lay the onus of supporting the classi- 
fication as valid had placed no materials 
before the Court as to the economic 
conditions of the various classes, their 
occupation and habitation and social 
status and their educational back- 
wardness. The High Court is also of 
the view that the enumeration of per- 
sons as Backward Classes in the 
Government Order has been made 
almost exclusively on the basis of 
caste. On these grounds the Govern- 
ment Order was struck down as viola- 
tive of Articles 15 (1) and 29 (2) as be- 
ing in fraud of powers conferred on 
the State. l 


60. After the G. O. No. 1886 of 
1963 was struck down by the High 
Court, the State Government decided 
that the criteria for determining back- 
wardness should be only economic 
factors and should be applied to indi- 
vidual family rather than to a whole 
The Government issued a G. O. 
No. 301/Education dated February 3, 
1964 scrapping the then existing list of 
Backward Classes with effect from 
April .1, 1964 and directed that finan= 
cial assistance be given to the econo= 
mically poorer sections of the popula- 
tion, whose family income was below 
Rupees 1500/- per annum. The State 
Government again took up the ques. 


1972 


tion of drawing up a list of Backward 
Classes in consonance with the provi- 
sions of the Constitution. For this pur- 
pose a Cabinet Sub-Committee was con- 
stituted to draw up a list of persons 
who could be considered backward. 
The Cabinet Sub-Committee obtained 


information from  cther States 
and as per the advice of 
its Law Secretary, it was de- 


cided that certain criteria are to be 
adopted for determining the backward- 
ness of the people. The criteria includ- 
ed poverty, low standard of education, 
low standard of living, place of habita- 
tion, inferiority of oczupation and 
caste. The Cabinet Sub-Committee 
having taken a decision regarding the 
criteria to be applied, directed the 
State Director of Social Welfare to 
check up the Lists of Bacxward Classes 
which had been scrapped on February 
3, 1964 and to select from those lists 
the castes or communities which could 
be considered backward an the basis of 
the above criteria. The Director of 
Social Welfare, in consultation with the 
Law Secretary drew up a list of persons 
who could be included in the list of 
Backward Classes. The said Cabinet 
Sub-Committee considered the re- 
commendations made by the Director 
of Social Welfare and accordingly 
drew up a list of 112 communities 
which were considered as backward. 
Accordingly, G. O. No. 1880/Educa- 
tion dated July 29, 1966 was issued 
with a list showing 112 communities 
as backward as being eligible for 
scholarships and reservation of seats 
to Professional Colleges and Govern- 
ment Services. 


61. The validity of the above 
Government Order was again challeng- 
ed before the High Court of Andhra 
Pradesh on the ground that the list 
was prepared solely on the basis of 
caste and violated the provisions of the 
Constitution. Here again the students 
who filed the writ petitions in the 
High Court urged that there was no 
material difference between the list 
drawn up under this G. O. and the 
list which was struck down by the 
High Court as per G. O. No. 1886 of 
1963. The attack was that the list of 
1966 was also prepared exclusively on 
the basis of caste. The State attempt- 
ed to justify the preparation of the 
list of Backward Classes as having 
been properly done after investigation 
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by the Director of Social Welfare in 
consultation with the Law Secretary. 
The State further urged that all rele« 
vant factors had been taken into ac- 
count by the Director of Social Web 
fare before preparing the list 


62. The Division Bench of tħe 
Andhra Pradesh High Court in its deci- 
sion in AIR 1968 Andh Pra 165 up- 
held the challenge levelled against the 
reservation made in the G. O. for 
Backward Classes on the ground thaf 
the State has not pleced materials 
which were available before the Cabi« 
net Sub-Committee or the Council of 
Ministers. The High Court is of the 
view that the list has been drawn up 
by the Director of Social Welfare and 
the Law Secretary, who cannot be 
considered in any sense to be experts 
and that they had made no investiga- 
tion; nor collected material data for 
Classifying the persons mentioned in 
the G. O. as backward. It was further 
emphasised that neither the Director 
of Social Welfare nor the Cabinet Sub-. 
Committee had before them the popu- 
lation of the various classes, their 
economie conditions, percentage of 
literacy or their social and economic 
status. It is the view of the High 
Court that no substantial change had 
been made from the list prepared 
under G. O. No. 1886 of 1963 and which 
had already been struck down by the 
High Court. Ultimately. the High 
Court held that the preparation of 
the list of Backward Classes under G. 
O. No. 1880 of 1966 had been made 
without any material and as such the 
list was struck down as not being saved 
by Art. 15 (4). 


63. We have referred rather 
elaborately to the list prepared by the 
State Government under Government 
Orders Nos. 1886 of 1963 and 1880 of 
1966 as well as the decisions of the 
High Court striking down those lists. 
Even at the time when the earlier 
decision was given by the Andhra Pra- 
desh High Court in 1966-1 Andh WR 
294, the decision of this Court in M. R. 
Balaji v. State of Mysore, 1963 Supp 
(1) SCR 439=(AIR 1963 SC 649) had 
been pronounced. It is really on the 
basis ‘of the said decision that the 
High Court, on the former two occa- 
sions struck down the reservations 
made under the two Government 
Orders on the ground that the prepara- 
tion-of the two lists of Backward Class 
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ses had not been made in accordance 
with the principles laid down by this 
Court. In fact, in both the decisions the 
High Court has emphasised that there 
has been no investigation whatsoever 
regarding the various factors that are 
necessary to be obtained as laid down 
by this Court for the purpose of mak- 
ing special provisions for the advance- 
ment of any socially and educational- 
ly Backward Classes of citizens as 
envisaged in Art. 15 (4). The sole 
reason given in the two decisions by 
the High Court for striking down the 
reservation is the fact that the neces- 
sary data or material, as laid down by 
this Court, had not been collected by 
the State Government. We are again 
emphasising this aspect because the 
High Court in the decision, which is 
under attack before us, has relied on 
the above two earlier decisions, to a 
large extent for coming to the conclu- 
sion that the present list of Backward 
Classes suffers from the same infir- 
mity, as pointed out on the former oc- 
casion. The High Court has further 
held that the same persons who had 
been included in the original list, as 
belonging to Backward Classes and 
which list was struck down twice, have 
again been included in the present G. 
O. No. 1793 of 1970. In the course of 
the judgment, we will be pointing out 
that the High Court has committed a 
basic error in proceeding on the basis 
that the present list suffers from the 
same vice, pointed out in the earlier 
decisions by the High Court. 


64. The State of Andhra Pra- 
desh challenged before this Court the 
decision of the High Court striking 
down the reservations made for Back- 
ward Classes as well as the prepara- 
tion of list under G. O. No. 1880 of 
1966. This Court in AIR 1968 SC 1379 
upheld the decision of the High Court 
striking down the reservation. This 
Court agreed with the view of the 
High Court that no enquiry or inves- 
tigation had been made by the State 
Government before preparing the list 
of Backward Classes enumerated in the 
said Government Order. It was fur- 
ther held that the State had placed no 
materials before the - Court, on the 
basis of which the list of Backward 
Classes was prepared, excepting rely- 
ing on the fact that it was prepared by 
the Director of Social Welfare with the 
assistance of the Law Secretary. It is 
to be noted that this Court upheld the 
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decision of the Andhra Pradesh High 
Court in view cf the fact that.the State 
had made no investigation or enquiry, 
nor had it collected the necessary 
materials to ascertain the socially and 
educationally backwardness of the per- 
sons mentioned in the list. The deci- 
sion of this Court was ‘rendered on 
March 27, 1968. 


~ 65. On April 12, 1968, the 
State Government by G. O. No. 870, 
appointed a Commission to determine 
the criteria to be adopted in consider- 
ing whether any sections of the citi- 


zens of India in the State of Andhra ` 


Pradesh are to be treated as socially 
and educationally ‘Backward Classes. 
The Commission was also desired to 
prepare a list of such Backward Classes 
in accordance with the criteria to be 
adopted. Tne Commission consisted of 
nine members. presided over by the 
retired Chief Justice of the Andhra 
Pradesh High Court. The other mem- 
bers of the Commission included the 
members of the State legislature. The 
terms of Reference have been printed 
as appendix I in the report submitted 
by the Backward Classes Commission. 
A perusal of the terms of Reference 
shows that the Commission was desir- 
ed to investigate and determine the 
various matters regarding the prepara- 
tion of list of Backward Classes for 
providing: a reservation in educational 
institutions and also for appointments 
for posts in Government service. The 
Commission was authorised to obtain 
any information that it considered 
necessary from the Government De- 
partments, Collectors, Organisations, 
Individuals and from such other per- 
sons as it considered necessary. It was 
also authorised to visit any part of the 
State for the purpose of investigation 
and enquiry. Later on, it is seen that 
the retired Chief Justice of the High 
Court, who was originally the Chair- 
man of the Commission, resigned and 
the Commission was headed by a 
retired I.C.S. Officer. The terms of 
Reference were as follows: 
"The Commission shall — 


(i) determine the criteria to be 
adopted in considering whether any 
sections of citizens of India in the 
State of Andhra Pradesh (other than . 
the Scheduled Castes and Scheduled 
Tribes specified by notifications issued 
by the President ofIndia under Arti- 
cles 341 and 342 of the Constitution of 
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India) may be treated as socially and 
educationally Backward Classes and in 
accordance with such cr-teria prepare 
a list of such backward classes setting 
out also their approximate numbers 
and their territorial distribution; 

(ii) investigate the conditions of 


all such socially and educationally 
backward classes and the difficulties 
under which they labour; and make 


recommendations as to the special pro- 
visions which may be made by the 
Government for their advancement 
and for promotion of the:r educational 
and economic interests, generally and 
with particular reference to — 


(1) the reservation in educational 
institutions maintained by the State or 
receiving aid out of State funds; 


(2) the concessions, such as scho- 
larships, which may be given by way 
of assistance; 


(3) the percentage or proportion 
of such reservation the quantum of 
such assistance and the period during 
which such reservation 
may be made or given; and 


(iii) advise the Government as to 
the backward classes of citizens (other 
than the Scheduled Castes and the 
scheduled Tribes) which are not ade- 
quately represented in the services 
under the State and prepare a list of 
all such backward classes and make 
recommendation as to: 


(1) the reservation of appoint- 
ments or posts in favour of such back- 
ward classes, and 

(2) the percentage cr proportion 
of such reservation and the period 
during which such reservation may be 
made. 

66. The Commission submitted 
its report to the Government on June 
20, 1970. The report was placed be- 
fore the State legislature as also the 
Andhra Pradesh Regional Committee. 
The Commission in its report had 
drawn up a list of 92 classes, which 
according to it, are socially and educa- 
tionally backward and have to be 
classified as Backward Classes and 
for whom reservations have to be 
made. 


67. After having regard to the 
views expressed by the Legislature as 
well as the Regional Committee and 
after an examination ofthe Report, the 
Government issued G. O. No. 1793 of 
1970. The Government accepted the 
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criteria adopted by the Commission 
for determining the social and educa- 
tional backwardness of the citizens, 
namely, (i) the general poverty of the 
class or community as a whole: (ii) 
occupations pursued. by the classes of 
citizens, the nature of which must be 
inferior or unclean or undignified and 
unremunerative or one which does not 
carry influence or power: (iii) Caste in 
relation to Hindus; and (iv) Educa- 
tional backwardness. 


68. The Government also ac- 
cepted the list drawn up by the Com- 
mission in toto and declared that the 
castes and communities specified in 
the annexure to the G. O. are socially 
and educationally Backward Classes 
for the purpose of Art. 15 (4) of the 
Constitution. Though the Commission 
had recommended reseryation of 30% 
of seats for the Backward Classes in 
the Professional Colleges, the Govern- 
ment in the order decided that only 
25% of seats in the Professional Col- 
leges should be reserved for Back- 
ward Classes. The Government also 
agreed to the recommendations of the 
Commission to the classification of the 
Backward classes into four groups and 
directed that on the basis of the 
population of those four groups, the 
25% reservation of seats in the Pro- 
fessional Colleges was tobe apportion- 
ed amongst the said four groups in the 
proportion mentioned in the Govern- 
ment Order. The Government made 
it clear that the acceptance of the re- 
commendations of the Commission 
regarding reservations shall be in force 
for a pericd of 10 years in the first 
instance and the position will be 
reviewed thereafter. 


69.. We have referred to the 
circumstances leading up to the pass- 
ing of the impugned G. ©. No. 1793 of 
1970. In order to appreciate the cri- 
ticism made by the High Court regard- 
ing the approach made by the Com- 
mission, it is necessary to refer to the 
salient features of the report of the 
Backward Classes Commission. The 
report of the Backward Classes Com- 
mission is Annexure B before us, AS 
soon as the Commission was appoint- 
ed, the Commission issued a question- 
naire and circulated it very widely to 
the various authorities and organisations 
mentioned in its report. The question- 
naire refers to various matters regard- 
ing the criteria to be adopted for ascer-~ 
taining the backwardness of persons 
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as well as the information on matters 
relating to the socìał and educational 
backwardness of the persons. Apart 
from the distribution of the question- 
naire, the Commission called for in- 
formation from the Heads of all Gov- 
ernment Departments regarding the 
number of persons belonging to each 
class cr community employed in their 
Departments. Information was also 
asked from the Principals of Colleges, 
încluding the Professional and Techni- 
cal Cclleges regarding the number of 
students belonging to each class or 
community in the academic year 1967- 
68. Similarly, the Head Masters of 
all the High Schools and Multipurpose 
High Schools in the State were also 
requested to furnish information 
regarding the total number of students 
belonging to each community who stu- 
died in those schools during the last 10 
years as well as the number of stu- 
dents classwise and communitywise 
who studied in classes VI to XI in 
2968-69. i 


70. The Commission toured alf 
the Districts in the State and recorded 
oral evidence on oath from the repre- 
sentatives of a number of communities. 
During the tour of the districts, the 
Commission visited the houses and 
huts belonging to different communi- 
ties of the people and also made oral 
enquiries from the inmates about their 
conditions of living, their customs, 
relations with other communities and 
their problems. The names of places 
visited by the Commission together 


with the dates of such visits are given 


în Appendix IV of its Report. The Com- 
mission also visited the neighbouring 
States of Madras, Mysore and Kerala 
with a view to have discussion with 
the afficers of those Governments, 
which were connected with the wel- 
fare of Backward Classes. The report 
says that about 820 persons were exa- 
mined at various places and that about 
480 persons submitted written memo- 
randa. A large number of replies were 
‘received from the public to the ques- 
tionnaire issued by the Commission. The 
Commission has stated that it had an 
opportunity, during its tour and visit 
of the villages, of studying the liv- 
fing conditions and standard of life of 
the various communities. The -Com- 
mission has, no doubt, referred. to the 
fact that upto date statistical informa- 
tion with regard to population of the 
several communities as well as 


in those two classes. 
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percentage of literacy was not availa- 
ble. The difficulty was enhanced by 
the fact that no castewise statistic had 
been collected after 1931 census. So far 
as Andhra. area is concerned, the 
figures of 1921 census were available, 
as it had been prepared on castewise 
basis. Regarding Telangana area, the 
1931 census of castewise statistic was 
available. It had to estimate the 1968 
population in the two areas on the 
basis of the respective census data 
available. The population figures for 
1968 for each caste was fixed by the 
Commission by the percentage of the 
increase of the total population. The 
estimate so made by the Commission 
is given in Appendix V of the report. 


71. Regarding literacy, the 
Commission adopted the percentage of 
student population per thousand of 
particular class or community in stan- 
dards X and XI with reference to the 
average student population in the 
whole State. The reasons for adopting 
this procedure have been given in Cha- 
pter VI. Though information was 
called for regarding the student popu- 
lation communitywise in standards X 
and XI from about 2224 High Schools 
and Higher Secondary Schools in the 
State, only about 50% of the institu- 
tions sent the information regarding 
the student population communitywise, 
The Commis- 
sion worked out an average on the 
basis of the replies received from the 
50% of the institutions which itself 


comes to nearly more than 1100 |; 


schools. It is not necessary to refer. 
to the employment statistics collected 
by the Commission. The Commission 
itself has indicated the difficult pro- 
blems it had to tackle. 


72. Chapters IV and V deal 
with the constitutional provisions 
regarding the Backward Class as well 
as the general principles laid down by 
the High Court and this Court for 
ascertainment of their social and educa- 
tional backwardness. 


73. Chapter IV deals with the 
fests of criteria adopted by the Com- 
mission for ascertaining the social and 
educational backwardness of persons. 
Regarding social backwardness, after 
a very exhaustive survey of the trade ‘ 
or occupations carried on by the per- 
sons concerned and other allied mat- 
ters, the Commission has indicated that 
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only such persons belonging to a caste 
or community who have traditionally 
followed unclean and undignified 
occupation, can be grouped under the 
classification of Backward Classes. In 
this connection the Commission has 
adverted to the general poverty of the 
class or community as a whole, the oc- 
cupation pursued by the class of citi- 
zens, the nature of which is considered 
inferior and unclean, undignified or 
unremunerative or one which does not 
carry influence or power, and caste in 
relation. to Hindus. 


TA Regarding educational 
backwardness, the Commnission has 
adverted to the fact that during the 
past 10 years, the State has introduced 
many measures for the general educa- 
tional advancement of its people by 
introducing compulsory pr-mary educa- 
tion for children and free education 
for boys upto-VIIIth class and for girls 
upto XIth class. It has taken note of 
the fact that in 1968-69, free educa- 
tion for boys was also extended upto 
High School stage. Having regard to 
the fact that because of literacy and 
educational advancement, passing in 
the School Final Class (XI Class) is 
taken as the minimum qualification for 
appointment in Public Service as also 
for admission to University and Tech- 
nical Education,. the Commission is of 
the view that it is proper to take the 
last two- classes, namely, Classes X and 
XI as standard for ascertaining the 
educational backwardness. In this 
connection it has referred to the Report 
of the Backward Classes Committee, 
appointed by the Jammu end Kashmir 
Government, presided over by Dr. P. 
B. Gajendragadkar, former Chief Jus- 
tice of India. This Committee has ex- 
pressed the view that the number: of 
students on the-rolls of IX and X clas- 
ses should be ascertained for determin- 
ing educational backwardness. The 
reasons given by the said Committee 
for this view. are quoted by the Com- 
mission in its report. The Commission 
then has adverted to the fact that the 
average student population in Classes 
X and XI in the State works out to 
about 4.55 per thousand. - On 
this basis, it has proceeded to apply 
the principle that communities whose 
student population in these standards 
. fs well below the State average, have to 
be considered as educationally back- 
syard. Here again the Commission has 
referred to the fact that as only 50% 
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of the Schools had furnished figures 
with reference to the student popula- 
tion, it had to work out an average 
based on those figures applicable to 
the entire State. Though the figures 
received from the Schools show that 
certain groups showed a slightly 
higher level of education, the Com- 
mission felt in the light of their hav- 
ing personally seen their living con- 
ditions, the percentage supplied by the 
Schools may not be accurate. In view 
of this, the Commission has held even 
those persons as really backward from 
the educational point of view. 


= T. Chapter VII gives the List 
of socially and educationally Backward 
Classes and there is a very exhaustive 
note attached to each of these groups 
as to why the Commission regards 
them as socially and educationally 
backward. In that Chapter the Com- 
mission has also exhaustively dealt 
with the names of the groups, the sub- 
divisions in those groups, their tradi- 
tional occupation and various other 
matters having a _ bearing on their 
social, economic and educational set up. 
Appendix VI which enumerates the 
list of socially and educationally 


‘Backward Classes item by item gives a 


tabular statement containing informa- 
tion about the name of the community, 
its traditional occupation as well as 
its. population in 1968. Appendix VII 
contains a note about each of the 
classes enumerated by the Commis- 
sion as Backward Classes. Appendix 
VII contains information regarding the 
principal occupation, approximate 
family income, percentage of School 
going students in the particular groups 


_ and various other information regarding 


the persons mentioned in the list. A 
perusal of the Appendix VI and VII 
shows that the traditional occupa- 


` tions of the persons enumerated as 


backward were of a very low order 
such as beggars, washermen, fisher- 
men, watchmen at burial grounds etc. 
The Commission had made certain re- 
commendations. regarding. reserva- 
tain in the Government Service and 
fit had also made recommendations re- 
garding other assistance to be given 
to the Backward Classes. In these ap- 
peals it is not necessary to refer to 
those recommendations. For the pur- 
poses of these appeals it is only neces- 
sary to state. that the observations 
made by this Court in Triloki Nath 
Tiku v. State of Jammu and Kashmir, 
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(1967) 2 SCR 265 = (AIR 1967 SC 
1283) that the principles laid down 
in 1963 Supp (1) SCR 439 = (AIR 
1963 SC 649) will equally apply for 
consideration on a question arising 
under Article 16 (4). 


76. We have fairly elaborately 
dealt with the manner in which the 
Backward Classes Commission- con- 
ducted its enquiries and investigation 
befcre submitting the report because 
that gives an idea of the complexity 
of the problem that it had to face as 
well as the volume of materials collec- 
ted by it. 


TT. The main grounds on 
which the High Court has held invalid 
the enumeration of the Backward 
Classes as well as the reservation 
made for them are as follows: The 
Commission has classified the groups 
as Backward Classes mainly on ‘the 
basis of caste, which is contrary to the 
principles laid down by this Court 
beginning from 1963 Supp (1) SCR 
439 = (AIR 1963 SC 649). The Com- 
mission has not collected the neces- 
sary data and particulars for the pur- 


pose of ascertaining the social and 
educational backwardness of the 
groups. The Commission has .com- 


mitted a very serious error in taking 
census figures of 1921 and 1931 
for the Telangana and Andhra areas 
respectively and projecting those 


figures and arriving at a conclusion for 


enumeration of Backward Classes in 
1968. Certain communities whose in- 
clusion in the list of Backward 
Classes by Government Orders Nos. 
1886: and 1880 of 1963 and 1966 res- 
` pectively and which had been struck 
down as invalid by the High Court have 
again been included in the list of 
Backward Classes. ‘This according to 
the High Court, shows that no proper 
investigation has been made by the 
Commission. The Commission com- 
mitted a mistake in adopting the aver- 
age of student population per thousand 
of a particular class or community in 
the X and XI Classes with reference to 


the State average for the purpose of: 


determining educational backwardness. 
The Commission, and the Government 
through the vast machinery at their 
command should have collected more 
particulars on the various criteria 
which have been laid down by this 
Court for ascertaining the the back- 
wardness of a particular group or class. 
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The Commission has ignored the prin- 
ciple laid down by this Court that the 
social and educational backwardness of 
persons classified in the list should be 
comparable or similar to the Schedul- 
ed Castes and Scheduled Tribes. The 
groups in which the percentage of 
literacy is well above the State aver- 
age have been included in the list of 
Backward Classes. The Commission 
has further sub-divided the groups in- 
to more backward and. less backward 
classes. 


78. We have thus ENE 
broadly the reasons given by the High 
Court.for striking down the reserva- 
tion made for the Backward Classes. 


79. Mr. Gupte, learned counsel 
for the en urged that the 
High Court has grossly erred in strik- 
ing down the list of Backward Classes 
prepared by the Commission as well 
as the’ reservation made by the State. 
Mr. Gupte, at one stage even urged 
that the view of the High Court that 
before a group can be included in the 
list of Backward Classes, its social and 
educational backwardness must be 
similar or comparable to that of Sche- 
duled Castes and Scheduled Tribes, is 
erroneous. According to the learned 
counsel, there is no warrant for any 
such assumption on a clear reading 
of Article 15 (4). Counsel further urged 
that to treat Article 15 (4) as an excep- 
tion is also equally erroneous. 


80. We are not inclined fo 
accept these two contentions of Mr. 
Gupte because the said two. principles 
have been laid down by this Court in 
M. “R. Balaji v. State of Mysore, 
1963 Supp (1) SCR 439 = (AIR 1963 
SC 649), R. Chitralekha v. State of 
Mysore, 1964-6 SCR 368 = (AIR 1964 
SC 1823) and in State of Andhra 
Pradesh v. P. Sagar, . (1968) 3 SCR 
595 = (AIR 1968 SC 1379). In all 
these decisions it has been held that 
Article 15 (4) has to be-read as a pro- 
viso or exception to Articles 15 (1) and 
29 (2).. The said decisions have also 
laid down that the Backward Classes 
for whose improvement special pro- 


` vision is contemplated by Article 15 (4) 


must in the matter of their backward- 
ness: be comparable to Scheduled 
Castes and Scheduled Tribes. In fact 
the attempt of Mr. Gupte was that the 
principles laid down in the qbove deci- 
sions require reconsideration. It is not 
necessary for us to consider that as- 
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pect in this particular case because a3 
we will be indicating later, factually 
the classes enumerated as Backward 
Classes are really socially and educa- 
tionally backward, on the application 
of the principles laid cown by this 
Court. It must be pointed out tha- 
none of the above decisions lay down 
that social and educationel backward- 
ness must be exactly similar in all 
respects to that of the Scheduled 
Castes and Scheduled Tribes. Those 
decisions also lay down that Arti-- 
cle 15 (4) being in the nature of ar 
exception, the conditions which justify 
the departure from Article 15 (1) must 
be strictly shown to exist. Therefore 
we have to consider the correctness of 
the decision of the High Court taking 
into consideration also the above prin- 
ciples laid down by this Court. By 
Article 15 of the Constitution, as ori- 
ginally enacted, it was prcvided that: 


“(1) The State shall not discrimi- 
- Nate, against any citizen on grounds 
only of religion, race, caste, sex, 
place of birth or any of them. 


(2) o BRD si 
(3) Nothing in this article shall 
prevent the State from making any 


special provisions for women and 
children.” 


Article 29 (2) provided thaz: 


“No citizen shall be denied ad- 
mission into any educational institution. 
maintained by the State or receiving 
out of State funds on grounds only of 
religion, race, caste, language or any of 
them.” \ 


te eneesat 


81. In Article 46, which occurs 
in Part IV of the Constitution relating 
to the Directive Principles of State 
Policy, the State has been enjoined to 
promote with special care the educa- 
tional and economic interest of the 
weaker sections of the people and in 
particular of the Scheduled Castes and 
Scheduled Tribes and to protect them 
from social injustice and zll forms of 
exploitation. Arts. 15 and 29, as origi- 
nally framed, prohibited the making of 
any discrimination against any citizen 
on the ground only of re‘igion, race, 
caste, sex, place of birth or any of 
them. In State of Madras v. Smt. 
Champakam Dorairajan, 1951: SCR 525 
=(AIR 1951 SC 226) this Court had to 
consider thg validity of an crder issued 
by the Government of Medras fixing 
the number of students for particular 
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communities for selection of candidates 
for admission to the Engineering and 
Medical Colleges in the State. The 
challenge was on the ground that it 
violated the guarantee against discri- 
mination under Article 29 (2). This 
Court held that the Government Order 
constitutes a violation of the funda- 
mental right guaranteed to the citi- 
zens of all (India?) by Art. 29 (2) of the 
Constitution, notwithstanding the Direc- 
tive Principles laid down in Part IV of 
the Constitution. This led to Parlia- 
ment adding Clause (ii) in Article 15 
by the Constitution (First Amendment) 
Act, 1951. Article 15 (4) is as follows: 


“15 (4) Nothing in this Article, or 
in Clause (2) of Article 29 shall pre- 
vent the State from making any 
special provision for the advancement 
of any socially and educationally 
backward classes of - citizens or for 
the Scheduled Castes and the Sche- 
duled Tribes.” 


82. This clause contained a 
special provision for the advancement 
of any socially and educationally back- 
ward classes of citizens or for the 
Scheduled Castes or Scheduled Tribes. 
The reservation has to be adopted to 
advance the interest of weaker sections 
of Society, but in doing so it is neces- 
sary also to see that deserving and 
qualified candidates are not excluded 
from admission to higher educational 
institutions. In the determination of a 
class to be grouped as backward, a 
test solely based upon caste or com- 
munity cannot be accepted as valid. 
But, in our opinion, though Directive 
Principles contained in Article 46 can- 
not be enforced by Courts, Article 15(4) 
will have to be given effect to in order 
to assist the weaker sections of the 
citizens, as the State has been charged 
with such a duty. No doubt, we are 
aware that any provision made under 
this clause must be within the well 
defined limits and should not be on the 
basis of caste alone. But it should not 
also be missed that a caste is also a class 
of citizens and that a caste as such may 
be socially and educationally back- 
ward. If after collecting the neces- 
sary data, it is found that the caste as 
a whole is socially and educationally 
backward, in our opinion, the reserva- 
tion made of such persons will have to 
be upheld notwithstanding the fact that 
a few individuals in that group may be 
both socially and educationally above 
the general average. There is no gain- 
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saying the fact that there are numer- 
ous castes in the Country, which are 
socially and educationally backward 
and therefore a suitable provision will 
have to be made by the State as charg- 
ed in Article 15 (4) to safeguard their 
interest. 


83. The question before us is 
whether the Backward Classes Com- 
mission had before it the relevant data 
and materials for enumerating the 
- persons included in the list as Back- 
ward Classes. Various factors or criteria 
to be adopted for such enumeration 
have been laid down im several deci- 
sions by this Court. In particular there 


is a very exhaustive discussion on all . 


aspects bearing on: this matter.in 1963 
Supp (1)SCR 439=(AIR 1963SC 649) 
regardng the factors to be taken into 
account for the purpose of ascertain- 
ing whether a particular class of per- 
sons are socially. and educationally 
backward. 


84. Though Mr. Tarkunde, 
Tearned counsel for the respondents, 
supported the various reasons given 
by the High Court for striking down 
the reservations made for the Back- 
ward Classes, we are of the opinion 
that the criticisms levelled against the 
report of the Backward Classes Com- 
mission by the High Court are not 
justified. It may be that something 
more could have been done and some 
further investigation could have been 
carried out. But, in our opinion the ques- 
tion is whether on the materials collect- 
ed by the Commission and referred to in 
its report, can it be stated that those 
materials are not adequate or sufficient 
to support its conclusion that the per- 


sons mentioned in the list as Back- 


ward Classes are socially and educat- 
ionally backward? We may mention in 


passing that we have not been able to 


find any definite averment in 
the affidavits filed by the writ peti- 
tioners that any particular group or 
class included in the list by the Com- 
mission is not really socially and educa- 
tionally backward. In our opinion, 
the: Commission has taken considerable 
pains to collect as much relevant mate- 
rial as possible to Judge the social and 
educational: backwardness of the per- 
sons concerned. When, for instance, it 
had called for information regarding 
the student population in classes X and 
XI from nearly 2224 Institutions, if only 
50% of the institutions sent replies, 
it is not the fault of.the Commission 
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for they could not get more particulars: 
If the Commission has only to go on 
doing the work of collecting parti- 
culars and materials, it will be a never 
ending matter. In spite of best efforts 
that any Commission may make in col- 
lecting materials and data, its con- 
clusions cannot be always scientifically 
accurate in such matters. Therefore, 
the proper approach, in our opinion, - 
Should be to see whether the relevant 
data and materials referred to in the 
report of the Commission justify its 
conclusions. In our opinion, there was 
sufficient material to enable the Com=-~ 
mission to be satisfied that the per- 
sons included in the list are really 
socially and educationally backward. 
No doubt there are a: few instances 
where the educational average is sli- 
ghtly above the State average; but 
that circumstance by itself is not 
enough to strike down the entire list. 
In fact, even there it is seen that 
when the whole class in which that 
particular group is included, is consi- 
dered the average works out to be less 
than the State average. Even assum- 
ing there are afew categories which are 
alittle above the State average, in lite- 
racy, that is a matter for the State to 
be taken note of and review the posi- 
tion of such categories of persons and 
take a suitable decision. 


- $5. We have been referred fo 
various decisions, particularly of this 
Court where reservations for Back- 
ward Classes made by the concerned 
State have been either accepted as 
valid or struck down. ‘But it is not 
necessary for us to refer to those deci- 
sions because each case will have to 
be considered on its own merits, after 
finding out the nature of the materials 
collected by a Commission or by the 
State when it enumerated certain per-~ 
sons as. forming the Backward Classes. 
But-one thing is clear that if an entire 
caste, is-as a fact; found to. be. socially 
and educationally backward, their in- 
clusion in the list. of Backward Classes 
by .their caste name is not violative of 
Art. 15 (4). 


86. In 1963 Guon D SCR 439 
=(AIR 1963 SC 649)-it was- held that 
caste in relation to Hindus may be a 
relevant factor to consider in deter- 
mining social backwardness of a group 
or class of citizens; but it ,cannot be 
made the sole or dominant basis in 
that behalf. In the said decision enus 
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meration of persons as Backward 
Classes on the basis solely of caste was 
struck down. 


o Si In (1968) 3 SCR 595 = 
(AIR 1968 SC 1379) a similar list pre- 
pared by the State of Andhra Prad=sh 
solely on the basis of caste was strack 
down. In Triloki Nath v. State of 
Jammu & Kashmir, (1969) 1 SCR 103 
=(ATR 1969 SC 1), the Constitution 
Bench of this Court held that the mem- 
bers of an entire caste or commurity 
may inthe social, economic and eduza- 
tional scale of values, at a given time 
be backward and may on that account 
be treated as backward classes, but 
that is not because they are memb=rs 
of a caste or community but becamse 
they form a class. Therefore, it is 
clear that there may be instances of 
an entire caste or a community being 
socially and educationally backwerd 
for being considered to be given pro- 
tection under Art. 15 (4). 


88. In 1963 Supp (1) SCR 439 
== (AIR 1963 SC 649), it was observed 
that it is doubtful if the test of ave- 
rage student population in the last 
three High School Classes as approp-i- 
ate in determining the educatioral 
backwardness and that ic may not be 
necessary or proper to rut the test as 
high. Even in respect of educatioral 
State average it was observed in the 
said decision that the legitimate view 
to take would be that classes of cii- 
zens whose average is well below the 
State average can be treated as educa- 
tionally backward. But here again it 
was emphasised that the court does rot 
propose to lay down any hard and fest 
rule as it is for the Stace to consid=r 
the matter and decide it in a manner 
which is consistent with the requir=- 
ments of Art. 15 (4). These observa- 
tions made by this Court in the above 
decisions have, in our opinion, been 
misapplied by the High Court to tie 
case on hand. It has proceeded on the 
basis that it is axiomatic that the ed1- 
cational average of the class should not 
be calculated on the basis of the sti- 
dent population in the lest three high 
school classes and that only those 
classes whose average :s below the 
State average, that can ke treated as 
educationally backward. This Court 
has only indicated the broad principles 
to be kebt in view when making the 
provision under Art. 15 .(4). 


State of A. P. v. U.S. V. Balaram [Prs. 86-90] . 
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: 89. The High Court has com- 
mitted ancther error in that it has pro- 
ceeded on the basis that the groups 
whose inclusion as backward classes in 
the 1963 and 1966 lists, prepared by 
the State, which were struck down by 
the High Court, have again been in- 
cluded in the present list by the Com- 
mission. The High Court has missed 
the fundamental fact that those two 
lists were struck down the High Court 
on the ground that the State had made 
no investigation whatsoever, nor had 
the State collected the relevant mate- 
Trials before classifying the groups as 
Backward Classes. It was on that 
ground that those lists were struck 
down by the High Court. In fact this 
Court also affirmed the latter decision 
of the Andhra Pradesh High Court 
striking down the 1966 list in its deci- 
Sion in (1968) 3 SCR 595 = (AIR 1968 
SC 1379). Though we are not inclined 
to agree with the decision of the High 
Court that the enumeration of groups 
as Backward Classes by the Commis- 
sion is solely on the basis of caste, we 
will assume that the High Court is 
right in that view. There are two 
decisions of this Court where the list 
prepared of Backward Classes, on the 
basis of caste has been accepted as 
valid. No doubt, this Court was satis- 
fied on the materials that the classifi- 
cation of caste as Backward Classes 
was justified. 


90. The first decision is (1968) 
2 SCR 786 = (AIR 1968 SC 1012). A 
Constitution Bench of this Court had 
to consider certain rules framed by the 
State of Madras for selection of candi- 
dates for admission to the Ist Year 
Integrated M.B.B.S. Course. One of the 
rules, the validity of which had to be 
considered, was rule 5 providing for 
reservation for socially. and educa- 
tionally Backward Classes, referred to 
in the Government Order No. 839/ 
Education, dated April 6, 1951, as sub- 
sequently amended. The challenge was 
that the said rule violated Article 15 
of the Constitution as the list prepar- 
ed by the State was exclusively on the 
basis of caste. The State of Madras, 
after giving the history as to how the 
list of Backward Classes was made 
starting from the year 1906, had refer- 
red to the fact that the list was made 
upto date by making necessary amend- 
ments thereto. It was further pointed 
out on behalf of the State that the 
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main criteria for inclusion in the list 
‘was the social and educational back- 
wardness of the caste based on. oc- 
cupations pursued by those castes. It 
was further pleaded that as the mem- 
bers of the caste as a whole were found 
to be socially and educationally back- 
ward, they were put in the list. The 
State further pointed out that after the 
Constitution came into force, the list 
was examined in the light of Art. 15 
(4) and the same list which continued 
from 1906 was adopted for purposes of 
Art. 15 (4) as the entire caste was 
socially and educationally backward. 


‘91. This Court accepted the ex- 
planation given by the State of Madras 
and held that though the list shows 
certain castes, members of those castes 
were really a class of socially and 
educationally backward: citizens. This 
Court held as a fact that the list pre- 
pared by the State was castewise, 
nevertheless, as the castes included in 
the list were as a whole socially and 
educationally backward, the list was 
not violative of Art. 15. In this view 
rule 5 as well as the lists of Backward 
Classes were held to be valid. The 
following observations of this Court are 
apposite: 


“The contention is that the list of 
socially and educationally backward 
classes for whom reservation is made 
R. 5 is nothing but a list of certain cas- 
tes. - Therefore, reservation in favour 
of certain castes, based only on caste 
considerations violates Art. 15 (1), 
which prohibits discrimination on the 
ground of caste only. Now if the 
reservation in question had. been based 
only on caste and had not taken into 
account the social and educational 


backwardness of the caste in question, 


it would be violative of Art. 15 (1). 
But it must not be forgotten that a 
caste is also a class of citizens and if 
the caste as a whole is socially . and 
educationally backward ‘reservation 
can be made in favour of such a caste 
on the ground that it is socially and 
educationally backward class of citi- 
zens within the meaning of Art. 15 (4) 


EEE It is true that in the present 
cases the list of socially and educa- 
tionally backward classes has been 
specified by caste. But that does not 
necessarily mean that caste was the 
sole consideration and that persons be- 
longing to these castes are also noi a 
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class of socially and- , educationally 
backward citizens......... 


92. The above decision has 
been quoted with approval in (1968) 
35CR 595 = (AIR 1968 SC 1379) and 
it has emphasised that the principles 
laid down therein do not make any de- 
parture from those laid down in the 
previous decision. 


93. The. next decision of this 
Court where a list prepared on the 
basis of caste, on the ground, that the 
entire caste was socially and educa- 
tionally backward was approved as 
valid under Art. 15 (4) is one AIR 1971 
SC 2303. In this decision unitwise dis- 
tribution of seats for the Medical Col- 
leges was struck down by this Court 
as violative of Arts. 14 and 15, never- 
theless the list of Backward Classes, 
which was challenged, as having been 
framed on the basis exclusively of 
caste, was held to be valid. This Court 
after referring to the decisions in 1963 
Supp (1) SCR 439 = (AIR 1963 SC 
649) and (1964) 6 SCR 368=(AIR 1964 
SC 1823) held that caste is a relevant 
zactor in ascertaining a class for the 


' purpose of Art. 15 (4). The decision in 


(1968) 2 SCR 786 = (AIR 1968 SC 
1012) was also quoted with approval 
and the said decision was relied on as 
an authority for the proposition that 
the classification of Backward Classes 
on the basis of caste is within the pur- 
view of Art. 15 (4), 1f those castes are 
shown to be socially and educationally 
backward. -After a perusal of the list - 
of Backward Classes, which was under 
challenge, this Court held that though 
the list has been framed on the basis 
of caste, it does not suffer from any 
infirmity because the entire caste was 
substantially socially and educational- 
ly backward. On this basis the list of 
Backward Classes was held to be valid. 
It may be mentioned that the list 
which was under challenge was more 
or less substantially the same as this 
Court held to be valid in (1968) 2 SCR 
786 = (AIR 1968 SC 1012). 


94. At this stage it may. be re- 
called that the State of Andhra Pra- 
desh originelly formed part of the 
Composite State of Madras. We sent for 


the paper book in Writ Petition’ No. 
‘285 of 1970, the decision of which is 


reported in (1968) 2 SCR 786 = (AIR 
1968 SC 1012). Ona ‘comparison of the 
list, which was under challenge’ in the 
said decision, but accepted as correct 
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by this Court, with the list which is 
under attack before us, we find that 
most of the groups whose inclusion in 
the list by the State of Madras was 
held to be valid are also found in the 
list prepared by the Backward Classes 
Commission appointed by the Andhra 
Pradesh State. 


. 95. To éoucinass though prima 
facie the list of Bacxward Classes 
which is under attack before us may 
be considered to be on the basis of 
caste, a closer examination will clear- 
ly show that it is only a description of 
the group following the particular oc- 
cupations or professions. exhaustively 
referred to by the Commission. Even 
on the assumption that the list is based 
exclusively on caste, it is clear from 
the materials before the Commission 
and the reasons given by it in its report 
that the entire caste is socially and 
educationally backward and therefore 
their inclusion in the list of Backward 
Classes is warranted by Art. 15 (4). The 
groups mentioned therein have been 
included in the list of Backward Clas- 
ses as they satisfy the various tests, 
which have been laid down by this 
Court for ascertaining the social and 
educational backwardness of a class. 

96. The Commission has given 
very good reasons as to why it had to 
take into account the population figures 
based upon the 1921 and 1931 censuses. 
It was also justified in taking the 
average student population of Classes 
X and XI, especially as the said proce- 
dure has been accepted by the Com- 
mittee appointed by the Jammu and 
Kashmir Government, presided by Dr. 
P. B. Gajendragadkar, former Chief 
Justice of India. That Committee took 
into account IX and X standards ave- 
rage. The decided cases have laid 
down the principles for ascertaining 
the social and educational backward- 
ness ofa class. The Backward Classes 
Commission in this case has taken con- 
siderable pains in callecting data 
regarding the various aspects before 
including a particular group as Back- 
ward Class in the list. 

97. There is a criticism level- 
led that the Commission has used its 
personal knowledge for the purpose of 


characterising a particular group as. 


backward. That, in the circumstances 


of the case, is inevitable and 
there is nothing improper or il- 
legal. The very object of the Com- 


mission in touring the various areas 
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and visiting the huts and habita- 
tions of people is to find out their act- 
ual living conditions. After all that 
information has been gathered by the 
Commission not secretly but openly. 
In fact the actual living condition or 
habitation can be very satisfactorily 
judged and found out only on a per- 
sonal visit to the areas which will give 
a more accurate picture of their living 
conditions and their surroundings. Tf 
the personal impressions gathered by 
the members of the Commission have 
also been utilised to augment the vari- 
ous other materials gathered as a result 
of detailed investigation, it cannot be 
said that the report of the Commission 
suffers from any vice merely on the 
ground that they imported personal 
knowledge. In our opinion, the High 
Court hes not been fair to the Com- 
mission when it says that whenever the 
Commission found the figures obtained 
in respect of certain groups as relating 
to their educational standard being 
higher than the .State average, it adopt- 
ed an ingenious method of getting over 
that obstacle by importing ‘personal 
knowledge. In fact the Commission 
has categorically stated that the in- 
formation received from the various 
schools showed that the percentage of 
education was slightly higher than the 
State average in respect of certain 
small groups, but in view of the fact 
that their living conditions were deplo- 
rably poor, the slight higher percen- 
tage of literacy should not operate ta 
their disadvantage. 


98. Regarding the criticism that 
the Commission has divided classes into 
more backward and less backward, in 
our opinion, this is not also well found~ 
ed one. On the other hand, what the 
Commission has recommended was the 
distribution of seats amongst the reser- 
ved classes in proportion to their popu- 
lation. This is not a division of the 
Backward Classes as more backward 
and less backward as was the case 
which was dealt with by this Court in 
1963 Supp (1) SCR 439 = (AIR 1963 
SC 649). 


99. There was a contention 
raised by Mr. Tarkunde, learned coun~ 
sel for the respondents, that the total 
number of seats that could be given 
to the candidates belonging to the 
Backward Classes cannot exceed the 
percentage of reservation made in 
their favour. That is, according to the 
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fearned counsel, if more than the 
reserved quota amongst the Backward 
Classes candidates, have secured seats 
on merit, there can be no further selec- 
tion of candidates from the reserved 
group. 


100. No doubt our attention 
was drawn to a decision of the Kerala 
High. Court, which has held that the 
reservation is irrespective of some of 
the candidates belonging to the Back- 
ward Classes, getting admission on 
their own merit. The Andhra Pra- 
desh High Court has taken a slightly 
different view. If a situation arises 
wherein the candidates belonging to 
the groups included in_ the list of 
Backward Classes, are able to obtain 
more seats on the basis of their own 
merit, we can only state that it is the 
duty of the Government to review the 
question of further reservation of seats 
for such groups. This has to be em- 
phasised because the Government 
should not act on. the basis that once 
a class is considered ‘as a backward 
class it -should continue to be back- 
ward for all time. If once a class ap- 
pears to have reached a stage of pro- 
gress, from which it could be safely 
inferred that no further protection is 
necessary, the State will do well to 
review such instances and suitably 
revise the list of Backward Classes. In 
fact it was noticed by this Court in 
AIR 1971 SC 2303 that candidates of 
Backward Classes had secured nearly 
50% of seats in the general pool. On 
this ground this Court did not hold that 
the further reservation made for the 
Backward Classes. is invalid, On the 
other hand it was held: 


“The fact that candidates of back- 
ward classes have secured about 50% 
of the seats in the general pool does 
show that the time has come for a de 
novo comprehensive examination of 
the question. It must be remembered 
that the Government’s décision in this 
regard is open to judicial review.” 


101. The only another aspect 
that has to be dealt with is the quan- 
tum of reservation made. for the Back- 
ward Classes. It was held in 1963 
Supp. (1) SCR 439 = (AIR 1963 SC 
649) that the total of reservation for 
Backward Classes, Scheduled Castes 
and Scheduled Tribes should not ordi- 
marily exceed 50% of the available 
seats. In the case before us, under G. 
O. No. 1793 of 1970, the total reservas 
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tion is only 43%. The break-up of that 
percentage is 25%, 4% and 14%, for 
the Backward Classes, Scheduled Tri- 
bes and Scheduled Castes respectively. 
The quantum of reservation is thus 
well within the limits mentioned in 
the decision, referred to above. 


102. For the reasons given 
above, we are of the opinion that the 
list of Backward Classes, as well as the 
reservation of 25% of seats in Profes- 
sional Colleges for the persons men- 
tioned in the said list is valid and is 
saved by Art. 15 (4) of the Constitu- 
tion. We are not inclined to agree with 
the reasons given by the High Court 
that the said G. O. offends Art. 15 (4) 


of the Constitution. 


103. To eanetude: we agree 
with the findings of the High Court that 
reservation of 40% of seats to the 
H. S. C. candidates to the Ist Year 
Intergrated -M.B.B:S. Course under. 
Rule 9 of G. O. No. 1648 of 1970 is: 
Invalid. That provision has been 
rightly struck down. by the High Court, 
To that extent the judgment and orders 
of the High Court are confirmed. 


104. We, however, differ from. 
the decision of the High Court regard- 
ing the invalidity of G. O. No. 1793 of 
1970. On the other hand we hold that 
the said G. O. is valid and is saved by 
Art. 15 (4) of the Constitution. The 
judgment and orders of the High 
Court to the extent of striking down 
ae said G. O., in consequence are sef 
aside. 


105. In the result, the judg- 
ment and orders of the . High . Court 
striking down G. O. No. 1793 of 1970: 
are set aside and the appeals allowed 
in part to that extent. In other res- 
pects the appeals will stand dismissed. 
There will be no order as to costs in . 
the appeals. It has been represented 
on behalf of the State that the admis- 
sions already given to the writ peti- 
fioners will not be disturbed. 

-Appeals partly allowed. 
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(From Mysore: (1966) 5 Law Rep. 563} 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND. D. G. PALEKAR, JJ. 

_ Govind Hanumantha Rao Des}, 
Appellant v. Nagappa alias Narahari 
Laxman Rao Deshpande and others, 
Respondents. a - 
Civil Appeal No. 527 of 1967, D- 
25-1-1972. 

Hindu Law — Partition — Effe-t 
of adoption by widow after partiti 
when death of her husband took plase 
before partition. 


The fiction that an  adopti™n 
relates back to the date of the death 
of the adoptive father applies _ onky 
when the claim of the adoptive scn 
relates to the estate of the adoptive 
father. But where the succession +0 
the property of a person other than 
the adoptive father is ‘involved, tke 
principle applicable is not the rule cf 
relation back but the rule that inheri:- 
ance once. vested cannot be divested. 
(he rights of an adopted son cannot te 
more than that of his adoptive fathez. 
Case law discussed. (Para 1:) 


- The conclusion of the Bombay 
High Court in AIR 1952 Bom. 463, thet 
the adopted son is entitled to enter his 
adoptive family on the basis that the 
family continues as a joint and undi 
vided Hindu family and that his rights 
in the family property must be decided 
On that basis does not eppear to ba 
supported by any Hindu Law tex. 
ATR .1952 Bom. 463 Overruled to thet 
extent. (Para £) 


_ When long before partition be- 
fween A and his younger son C, hs 
elder son B died and lorg after that 


partition widow of B adopted D æ. 


adopted son to her husband B, in sux 
filed by D for his share in the famil” 
property it was held that he was en- 
titled to one-third share therein as his 
adoptive father if alive at the time oč 
aforesaid partition could not have ob- 
tained more than one third share. _ 
(Para 11? 
Cases Referred: Chronological Paras 
(1954) ATR 1954 SC 379 (7 41)— 
(1955) 1 SCR 1, Srinivas Kri- 
shnarao Kango v. Narayan Deviji 
Kango 9, T- 
(1952) ATR 1952 Bom 463 'V 39)= 
04 Bom? LR 636, Ramckandra 


BP/BP/A619/72/SSG 


G. Hanumantha v. Nageppa (Hegde J.) 
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Shrinivas v. Ramkrishna Krish- 
= narao 
(1943) AIR 1943 PC 196 (V 30)= 
Ind App 232, Anant Bhika- 
_ ppa v. Shankar Ramchandra 9 
(1943) AIR 1943 Mad 43 (V 30)= 
ILR (1943) Mad 309 (FEB), K. R. 
Sankaralingam Pillai v. Veluchami 
_ Pillai | 9 
(1942) AIR 1942 Nag 19 (V 29)= 
ILR (1941) Nag 707, Bajirao v. 
Ramkrishna 9 
_ Mr. M. Natesan, Sr. Advocate, (Mr. 
K. Jayaram, Advocate, with him), for 
Appellant; Mr. S. S. Shukla, Advo- 
cate, for Respondents Nos. 1 to 4. 


The following Judgment of the 
Court was delivered by . 


_ HEGDE, J.: This appeal by certi- 
ficate arises from the decision of the 
Mysore High Court in R. A. 147 of 1958 
reported in (1966) 5 Law Rep 569. on 
its file. The plaintiff is the appellant. 
The main question that arises for deci- 
sion in this appeal is as to the share 
to which the plaintiff is entitled in the 
properties held to be partible by the 
High Court. One other minor conten- 
tion had also been urged which will be 
referred to and dealt with at the ap- 


propriate stage. 


- 2.- The facts as found by the 
High Court and which are no more in 
dispute may now be stated. 


3. The appellant is the adopted 
son of one Ranga Rao alias Ramachan- 
dra Rao who died in 1912. He was ad- 
opted by the said Ranga Rao’s widow 
Seethabai on September 18, 1955...The 
geneology of the family of Ranga Rao 
is as follows: 


(See geneology on next page.) 


Er s Hanumantha Rao went out 
of the family having been adopted into 
some other family. There was a parti- 
tion between Krishna Rao and Laksh- 
mana Rao, the only two existing 
coparceners at that time, in 1933. After 
partition Krishna Rao is said to have 
bequeathed his properties to some of 
his relations as per his will dated Nov- 
ember 8, 1934. Subsequently there was 
a further partition between Lakshma- 
na Rao and defendant No. 2 Nagappa 
on February 14, 1946. Lakshmana 
Rao died in 1952. As.mentioned ear- 
lier, the plaintiff was- adopted on Sep- 
tember 18, 1955 and the suit from 
which this appeal arises was instituted 
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KRISHNA RAO DESHPANDE (Died 1934) 
MARRIED A alia (Died 1935) 


| 
Ranga Rao alias 
Ramachandra Rao. 


j 
Hanumantha Rao 
(went out of the 





I 
Lakshmana Rao 
(died 8.9.1952) 





(died 1912) family by adoption). Married 
Married Seethabai 
(Defendant No.1.) 
I | 5 | 
Govinda (Adopted on Venkubai Ist wife Ambabai 2nd wife 
18.9-1955) Plaintiff (died 1940) 
| | | 
Nageppa (Nagesh) Nagamma Ansuyabal 
- Deft. 2 Deft. 7. 
| 
e 
-~ . Krishnaji Lakshamana ‘Gundap ppa 
Dett. 3 (Deft. 4) . Deft. 


in 1956 by the plaïntiff-appellant, re- 
presented by his natural father, as his 
.next friend as he was a minor on the 
` date of the suit. The trial court grant- 
ed the plaintiff half share in the pro- 
perties that were held to be that of the 
family. The High Court modified the 
decree of the trial court in certain res- 
pects. It is not necessary to refer to 
all the modifications made by the 
High Court. We shall refer only to 
those modifications which are chal- 
lenged in this appeal. The High Court 
reduced the share awarded to the plain- 
tiff from half to 1/3rd of the proper- 
ties held by it to be partible. .The 
correctness of this decision is ques- 
tioned. The only other question is 
whether the High Court was justified 
in setting aside the trial court’s decree 
awarding a sum of Rs. 1500/- to the 
plaintiff. 


5. Before proceeding to exa- 
mine the appellant’s contention ‘that 
he is entitled to a half share in pro- 
perties held to be partible, it would be 
convenient to dispose of his contention 
relating to the money decree. 


6. The trial court came to the 
conclusion that out of the considera- 
tion of Rs. 6500/- received under the 
sale deed Exh 177, the second defen- 
dant had not accounted for Rs. 3000/- 
Hence the plaintiff is entitled to a half 
share therein. The trial court as well 
as the High Court have found that the 
sale in question is valid as the same 
was effected to meet family necessities. 
The appellant did not seek an account- 
ing from the 2nd defendant. No case 
was made out for requiring the 2nd 
defendant to account in respéct of the 
amounts received by him as the karta 
of the family, nor did the plaintiff 


aver in his plaint that there was any 
cash in the hands of the 2nd defendant. 
Hence the High Court was justified in 
reversing the decree of the trial court 
directing the defendant to pay to the 
plaintiff a sum of Rs. 1500/-. 


T. This leaves us with the 
question as to the share to which the 
plaintiff is entitled in the partible pro- 
perties. Even before the plaintiff was 
adopted into the family, there was a 
partition between Krishna Rao and 
Lakshmana Rao. The genuineness of 
that partition is no more in dispute. 
After the partition Krishna Rao þe- 
came absolutely entitled to his share 
of the properties and hence he was en- 
titled to deal with that property in the 
manner he thought best. As mention= 
ed earlier he had bequeathed his pro- 
perties to others. But it was urged on 
behalf of the appellant that his adop- 
tion dates back to the date of the death 
of his adoptive father, Ranga Rao. By 
a fiction of law, he must be deemed 
to have been in existence, when Kri- 
shna Rao and Lakshmana ‘Rao divided 
the properties amongst. themselves. 
The said partition having been effected 
without his joinder, the same.has to 
be ignored. Hence he is entitled to a 
half share in the properties. Alterna= 
tively, it was contended that the plain- 
tiff is entitled to get by succession half 
share in the properties that fell to the 
share of Krishna Rao. 


8. . Before proceeding ` to exa-= 
mine the decided cases referred to at 
the time of the arguments, let us pro- 
ceed to examine the question .on first 
principles. It is true that by a fiction 
of law — well settled by degided cases 
— an adopted son is deemed to 
have been adopted on the date of the 
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death of his adoptive fether. He 5 
the continuator of his adoptive father’s 
line exactly as an aurasa son and an 
adoption, so far as the continuity of 
the line is concerned, has a retrospec- 
tive effect. Whenever tne adoption 
may be made there is no hiatus in the 
continuity of the line. From that È 
follows that the appellant must b= 
deemed to have been adopted in 1912 
Consequently he is deemed to have 
been a coparcener in kis adoptive 
father’s family when Krishna Rao and 
Lakshmana Rao partitioned the pro- 
perties. The partition having beem 
effected without his consent, it is no? 
binding on him. But from this it does 
not follow that Krishna Rao and Lak- 
shmana Rao did not separate from the 
family at the time of the partition. E 
was open to Krishna Rao and Laksh- 
mana Rao to separate themselves from 
the family. Once they did separate. 
the appellant and his adoptive mother 


alone must be deemed to have con- ' 


tinued as the members of the family. 
Tt is true that because the plaintiff's. 
adoptive mother was alive, the family 
cannot be said to have come to an enc 
on the date of partition. But that does 
not mean that Krishna Rao and Lak- 
shmana Rao did not separate from the 
family. When the partition took place 
in 1933, the appellant even if he was € 
coparcener on that day could have only 
got 1/3rd share. We fail to see how his 
position can be said to have improvec 
merely because he was adopted subse- 
quent to the date of partition. It is 
true that because he was not a party 
to the partition, he is entitled to ask 
for reopening of the partition and have 
his share worked out without reference 
to that partition. But so far as the 
quantum of his share is concerned, it 
must be determined after taking intc 
consideration the fact that <rishna Rac 
and Lakshmana Rao separated from the 
family in 1933.°The alternative conten- 
tion of the appellant referred to ear- 
lier is also untenable firstly because 
Krishna Rao disposed of his share of 
the properties by means oz a will and 
secondly even if he had not disposed 
of his share of the. property, the same 
would -haye devolved on Lakshmana 
Rao by succession and tae property 
that. had once vested by succession 
cannot be divested as in that property 
the plaintiff's. adoptive father had no 
right of his own. The doctrine of 
relation back is only a legal fiction 
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There is no justification to logically 
extend that fiction. In fact the plain- 
tiff had nothing to do with his adop- 
tive father’s family when Krishna Rao 
died. On that day his adoptive father 
was not alive. The devolution of Kri- 
shna Rao’s property must be held to 
have taken place at the very moment 
Krishna Rao died. We know of no legal 
fiction under which it can be said to 
have been in a suspended animation 
till the plaintiff was adopted. 


9. This takes us to the decided 
cases. A long line of decisions has 
firmly laid down that an adoption 
dates back to the date of the death of 
the adoptive father. It is not neces- 
sary to refer to the catena of decisions 
on this point. Suffice it to refer to the 
decision of this Court in Shrinivas Kri- 
Kango v. Narayan Devji 
Kango, (1955) 1 SCR 1 = (AIR 1954 
SC 379). But that fiction by itself does 
not help the plaintiff. That fiction 
merely enables him to establish that 
he must be deemed to have been in 
existence on the date of the death of 
his adoptive father. Division of sta- 
tus need not be effected by bilateral 
agreement. It can be effected by an 
unilateral declaration by a coparcener 
if the same is properly communicated. 
Therefore it was within the power of 
Krishna Rao and Lakshmana Rao to 
separate themselves from the family 
and in fact they did so in 1933. We 
see no basis for the contention of the 
appellant that he can ignore the events 
that took place in 1933. He can no 
doubt ignore the actual partition by 
metes and bounds effected by Krishna 
Rao and Lakshmana Rao and ask fora 
repartition of the properties but his 
adoption by itself does not and cannot 
reunite the divided family. It is one 
thing to say that an adopted son can 
ignore a partition effected prior to his 
adoption which affects his rights and 
it is a different thing to say that his 
adoption wipes out the division of sta- 
tus that had taken place in his family. 
Reliance was placed on the decision of 
the Bombay High Court in Ramchan- 
dra Shrinivas v. Ramkrishna Krishna- 
rao, AIR 1952 Bom 463 in support of 
the proposition that the plaintiff can 
enter into the adoptive family on the 
basis that the family is a joint and 
undivided Hindu family and his rights 
in the property of the family must be 
decided on that basis. It is true that 
this decision lends some support to the 
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argument that despite the partition 
effected in 1933, the plaintiff can work 
out his rights on the basis that the 
family remains joint. The conclusion 
of the High Court that the adopted son, 
is entitled to enter his adoptive family 
on the basis that the family continues 
as a joint and undivided Hindu family 
and that his rights in the family pro- 
perty must be decided on that basis 
does not appear to the supported by 
any Hindu Law text or by any deci- 
sion of this Court or the Judicial Com- 
mittee. The decision of the Judicial 
Committee in Anant Bhikappa v. Shan- 
kar Ramchandra, 70 Ind App 232 = 
(AIR 1943 PC 196) relied on by the 
High Court did not consider that ques- 
tion. It is true that some of the obser- 
vations of Chief Justice Stone in Baji- 
rao v. Ramkrishna, ILR (1941) Nag 707 


= (AIR 1942 Nag 19) does support the . 


view taken by the Bombay High Court. 
But the question that arose for deci- 
sion in that case was whether a person 
adopted, after a partition in his adop- 
tive father’s family cannot divest the 
properties that had vested in the other 
coparceners. It may be noted that 
in the course of his judgment, the 
learned Chief Justice observed: - 


“There can, in our opinion, be no 
question of a partition whereby the 
partitioning male members take away 
all the family property from a joint 
Hindu family. unless the family 
can be wholly disrupted = and 
finally brought to an end. We re- 
gard it as clear that a Hindu family 
cannot be finally brought to an end 
while it is possible in nature or law to 
add a male member to it. The family 
cannot be at an end. while there is 
still a potential mother if that mother 
_ in the way of nature or in the way of 
law brings in a new male member. 
The exising male members can separate. 
off: they can take away their share. 
They cannot prejudice by partitioning 
the rights of the ‘after-born male 
member ‘whether -the birth is natural 
or legal. If in point of fact, before his 
arrival, the existing coparceners: have 
partitioned the new arrival can obtain 
a re-opening of the partition and there- 
by get his share.. How that share is to 
be caleulatéd in various circumstances 
need not be decided here.” — 


These observations in our opinion lay 
down the ratio of the decisions and that 
ratio does not support the conclusion 
reached by the Bombay High Court. 


. Various complications. 


that 


ALE. 


The decision of the Full Bench of the 
Madras High Court in K. R. Sankara- 
lingam Pillai v. Veluchami Pillai, 
Minor, ILR (1943) Mad 309 = (AIR 
1943 Mad 43) relied on by Bombay 
High Court merely laid down that an 
adopted son is entitled to reopen parti~ 
tion entered into in the family of his ad~ 
optive father, before his adoption. That 
position is no more open to question and 
was not questioned in this appeal. We 
are only concerned with the quantum of 
share to which the plaintiff is entitled. 
Our attention has not been invited to 
any decision which supports the view 
taken by the Bombay High Court. We 
See no justification to accept that view. 


, 10. Further the interest of the 
society is not advanced by engrafting 
one more fiction to the already exist- 
ing fiction that an adopted. son is 
deemed to have been born on the date 
of death of his adoptive father. Accept- 
ance of the new fiction canvassed on 
behalf of the plaintiff is bound to create 
Hindu widows 
in the past were proverbially long 
lived because of the child. marriage 
System. Adoptions might take place 
and have taken place more than half 
a century after the death of the adop- 
tive father. Meanwhile ' the other 
coparceners might have dealt with 
the family property on the basis of the 
then existing rights. They might have 
alienated the property. ` We see no 
justification to create chaos by invent- 
ing a new fiction unknown to Hindu 
law texts nor authorised by stare de- 

11. This Court in Shrinivas 
Krishnarao Kango’s case, (1955) 1 SCR 
1 = (AIR 1954 SC 379) (supra) has laid 
down that the fiction that an adoption 
relates back to the date of the death of 
the adoptive father applies only when 
the claim of the adoptive son relates to 
the estate of the adoptive father. But 
where the succession to the property of 
a person other than the adoptive further 
is involved, the principle applicable is 
not the rule of relation back but the rule 
inheritance. once. vested cannot 
be divested. It is true that the ques- 
tion that arose for decision in that case 
was whether an adoptive son can claim 
to succeed to a collateral’s estate, divest- 
ing the property that had ‘already vest- 
ed in someone else. But the rule laid 
down by this Court in that case is much 
wider than the limited qutstion that 
arose for decision and the rea- 
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sons given in support of that rule sup- 
port our conclusion. The rights of an 
adopted son cannot be more than that 
of his adoptive father. If the plaintiffs 
adoptive father was alive in 1933 when 
the partition took place, he could not 
have obtained anything more than 
1/3rd share in the fami_y properties. It 
passes our comprehension how the 
plaintiff could acquire a greater right 
than his adoptive fathe-> could have had 
if he had been alive on the date of 
partition and that he could have got 
if he had been adopted prior to that 
date. In our judgment the plaintiff's 
claim for a half share in the family 
properties is unsustainzeble. 

12. In the result this appeal 
fails and the same is dismissed with 
costs. | 

Appeal dismissed. 
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American Export Isbrandtsen 
Lines Inc. and another, Appellants v. 
Joe Lopez and another, Respondents. 


Civil Appeal No. 1776 of 1971, D/- 
4-4-1972. 

Carriage of Goods by Sea Act 
(1925), Sch., Art. 3, Paragraph 6, 
Cl. (3) — ‘Loss or damage’ — -Suit for 
— Cause of: action — Limitation — 
Starting point — Suit filed more than 
one year after the shir left the port is 
barred by limitation — AIR 1960 SC 
1058, Applied; 1971 Ker LT 636, Re- 
versed. (Para 7) 


If by the time ship leaves the 
port, the goods shipp2=d or any part 
thereof had not been delivered, it 
will be a case of non-delivery of the 
goods onthe date vhen the goods 
should have been delivered. The 
time when the ship leaves the port 
should be taken as the time when the 
delivery should hav2 been made. 
Any delivery which has not been 
made by that -date comes within the 
mischief of Clause (3) of Paragraph 6 
of Article 3. The last date for filing 
the suit for “loss or damage” is ‘one 
year from the date the ship left the 
port. The cause of action for filing the 
suit fer ‘loss or damage” is one. AIR 
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1960 SC 1058, Applied; 1971 Ker LT 
636, Reversed. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1960 SC 1058 = (1960) 3 
SCR 820, East and West Steam- 
ship Co. v. Ramalingam 
Chettiar 5, H 


| M/s. K. T. Harindranath and T. T, 
Kunhikannan, Advocates, for Appel- 
lants; M/s. N. Sudhakaran and P. 
Kesava Pillai, Advocates (for No. 1) 
and M/s. S. K. Mehta, Nitya Nand 
Dhawan, K. L. Mehta and K. R. Naga- 
raja, Advocates (for No. 2), for Res- 
pondenis. — | 

The following Judgment of the 
Court was delivered by 


HEGDE, J-:— This appeal by 
special leave arises from a suit for 
recovery of a sum of Rs. 29,254.86 P. 
and interest. The appellants are ori- 
ginal defendants Nos. 1 and 2 in the 
suit. Out of several issues framed 
in the suit, two issues were tried as 
preliminary issues. They are: (1) 
whether the suit is barred by limita- 
tion and (2) whether the plaintiff 
has any subsisting cause of action. 
The trial Court -decided both those 
issues in favour of the appellants. 
But the High Court in revision set 
aside the decision of the trial Court 
and decided both those issues in 
favour of the plaintiff. Hence this ap- 
peal. 

2. The suit in question came 
to be filed under the following cir- 
cumstances. A consignment of tin 
plates was shipped for the plaintiff at 
New York in the ship belonging to 
the lst defendant under a clean bill 
of lading, to be delivered at 
Cochin. It consisted of 15 skids of 
tin plates of PTOSS weight 
39100 lbs. At New York, the goods 
were shipped ins. s. “Exminister” 
(Flying Cloud) but at Colombo they 
were transhipped to another ship s. s. 
“Azumasan Maru”. . That ship arrived 
at Cochin on September 1, 1967 and 
left the port on September 7, 1967. 
But the goods were not delivered to 
the plaintiff. They had been mixed 
up with other goods and they were 
not discovered for quite a long time. 
On May 9, 1968, the second defendant 
conducted a survey at quay side. 
Another survey was conducted by 
the 2nd defendant at the plaintiffs 
godown on June 4, 1968: The survey 
disclosed that there was short delivery 
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of 4.349 metric tons of tin plates and 
that the tin plates weighing 11,182 
metric tons were rusty and damaged. 
Only 1.932 metric tons of tin plates 
were in sound condition. The deli- 
very of the available goods was given 
to the plaintiff on May 9, 1968. The 
suit was filed on May 24, 1969. Be- 
tween May 9, 1969 and May 23, 1969 
the Court was closed for summer 
vacation. The question for considera- 
tion is whether the suit is barred by 
limitation and the plaintiff has no 
subsisting claim against defendants 
Nos. 1 .and 2. Defendant 2 is said 
to be the agent of defendant No. 1. 


a: Paragraph 6 of Article II 
în Schedule to the Indian Carriage of 
Goods by Sea Act, 1925 (XXVI of 1925) 
provides thus: 

“Unless notice of Ioss or damage 
and the general nature of such loss or 
damage be given in writing to the 
carrier or his agent at the port of dis- 
charge before or at the time of.the 
removal of the goods into the. custody 
of the person entitled to delivery there- 
of under the contract of carriage 


or if the loss or damage be 
not apparent,’ within three days, 
such removal shall be prima 
facie evidence of the delivery by 


the carrier of the goods described in 
the bill of lading.” 

"The notice in writing need not 
be given if the state of the goods 
has at the time of their receipt been 
the subject of joint survey or inspec- 
tion.” 

“In any 
the ship shall be discharged from all 
liability in respect of loss or damage 
unless suit is brought within one year 
after the delivery of the goods or the 
date when the goods should have 
been delivered.” 


“In the case of any actual or ap- 
prehended loss or damage, the carrier 
and the receiver shall give al! reason- 
able facilities to each other for inspec- 
ting and tallying the goods.” 


4. The question is whether 
the carrier’s liability stood discharg- 
ed in view of the third clause of 
Paragraph 6. of Article III of the 
Schedule. 


5. It may be noted that in this 
case, the claim is partly in respect 
of short delivery and partly in respect 
of the damage said to have been caus- 
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ed for the gocds delivered. Accord- 
ing to the plaintiff the cause of action 
for the suit arose only when the goods 
were delivered i.e. on May 9, 1968. 
But according to Defendants 1 and 2, 
cause of action for the suit, at the 
latast, arose on September 7, 1967. If 
the plaintiffs contention is correct 
then the suit is within time and if 
on the other hand the contention of 
Defendants 1 and 2 is correct, then 
the suit is clearly barred by time as 
against them and the lst defendant © 
is discharged from all liability in res- 
pect of loss or damage. According to 
the plaintiff his case comes within 
the expression “within one year after 
the delivery of the goods” in Clause (3) 
of Paragraph 6. But according to De- 
fendants 1 and 2, the case falls with- 
in the expression “one year after 
the date when the goods should have 
been delivered” in the same paragraph. 
The question is which of the two con- 
tentions is correct. The scope of 
Clause (3) of Paragraph 6 of Article III 
in the Schedule to the Indian Carriage 
of Goods by Sea Act, 1925 came up 
for consideration before this Court in 
Ezst and West Steamship Co. v. Rama- . 
lingam Chettiar, (1960) 3 SCR 820 = 
(AIR 1960 SC 1058). Dealing -with 
the scope of the expression “all liabi- 
lity in respect of loss or damage” in 
Clause (3) of Paragraph 6, this Court 
observed: 


“It has to be noticed that before 
providing in the 6th Paragraph an 
immunity to the carrier from “all lia- 
bility in . respect of loss or damage” 
in certain circumstances the Legisla- 
ture had in the éarlier paragraphs laid 
on the carrier the duty of making the 
ships sea-worthy, properly manning 
equipping and supplying the ship, and 
making the holds and all other parts 
of the ship fit and safe for the recep- 
tion, carriage and preservation of the 
goods; properly and carefully loading, 
handling, stowing, carrying, keeping 
and carrying for and discharging the 
goods carried and provided that ordi- 
narily the bill of lading should show 
the quantity of weight of the goods 
or the number of packages or pieces. - 
“Loss or damage” which Paragraph 6 
speaks of should therefore reasonably 
be taken to have reference to such 
loss or damage which may result from 
the carrier not performing some or all 
of the duties which had been mention- 
ed earlier. One of those duties is to. 
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discharge the goods carried in accord- 
ance with the quantity or weight or 
the number of packages or pieces as 
mentioned in the bill of lading. The 
shipper and the corsignee of goods 
are more concerned with the duty of 
the carrier to discharg2 the goods in 
proper order and condition and in full 
than anything else. Indeed the other 
duties cast on the carriers so far as the 
owners of the goods are concerned, are 
really incidental to this duty of dis- 
charging the goods in full and in good 
order and condition. When in the con- 
text of the previous paragraphs of Art 
III the 6th Paragraph seeks to provide 
an immunity to the carrier “from 
liability in respect of loss or damage” 
after a certain time, it is reasonable 
to think that it is loss or damage to 
the owner of the goods, be he shipper 
or the consignee, whick is also meant, 
in addition to the “loss of the goods’. 
When the goods themselves are lost, 
eg. by being jettison2d, or by being 
destroyed by fire or by theft, - there 
will be failure to disckarge the goods 
in full and _loss to the owner of the 
goods will ‘occur. Even where the 
goods are not lost the carrier may 
fail to discharge the goods in full or 
not in proper order and there also loss 
will occur to the owner of the goods. 
In such a case, even though. there 
may not have been “loss of the goods” 
the goods are lost to the owner. The 
word “loss” as used in Paragraph 6 
is in our opinion intended to mean 
and include every kind of loss to the 
owner of the goods — whether it is 
the whole of the consignment which 
is not delivered or part of the consign- 
ment which is not delivered and whe- 
ther such non-delivery of the whole 
or part is due to the goods being to- 
tally lost or merely lost to the owner 
by such fact of non-delivery there 
is in our opinion “loss” within the 
meaning of the word as used in Para- 
graph 6”. 


Proceeding further the Court observ- 
ed: 


“When the objec: of this parti- 
cular paragraph and the setting of 
this paragraph in the Article after the 
previous paragraphs are considered 
there remains no doubt whatsoever 
that the learned judges of the Bombay 
High Court were right in their con- 
clusion that the loss or jamage in this 
paragraph is a wide expression used 
by the legislature to icclude any loss. 
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or damage caused to shipper or con- 
signee in respect of which he makes 
a grievance and in resrect of which he 
claims compensation from the ship- 
ping company.” 


The Court further held that: 


“the date on which the goods 
Should have been delivered” clearly 
contemplates a case vhere the goods 
have not been delivered. The clause 
gives the owner of the goods one year’s 
time to bring the suit — the year to 
be calculated from the date of the 
delivery of the goods where the goods 
have been delivered and from the date 


when the goods shoul hve been de- 
livered where all or some of the 
jgoods have not been delivered.” 

(underlining is by us) 
oe further the Court observ- 
ed: 


“There is nothing however to 
justify the conclusion that the con- 
signee is bound to avail himself of 
the right to claim as tenant in com- 
mon. The breach of contract remains 
and the claim for compensation for 
such breach is in no way affected. 
Neither authority nor principle there- 
fore supports the contention of the 
learned Solicitor General that where 
the goods are in existence but cannot 
be delivered because they have been 
mixed up which the cargo of other 
owners there has been no “loss” with- 
in the meaning of the third clause of 
the 6th Paragraph of Article III.” 


6. Dealing with the scope of 
the expression “when tke goods should 
have been delivered in Clause (3) of 
Paragraph 6, the Court observed: 


“But whether the delivery has to 
be made to the consignee at the ship’s 
side or is made on the quay side there 
can be little doubt that the carrier’s 
duty is to start the delivery of goods 
as soon as the ship arrives at the port 
of destination and to complete the 
delivery’ before the ship leaves the 
port. In a particular case the carrier 
may not do his duty. That cannot 
however alter the fact of the exist- 
ence of his duty to complete the deli- 
very between the arrival of the ship 
at the port and the departure of the 
ship from the port. If as regards any 
particular goods this duty remains 
unperformed at the time when the 
ship leaves the port there can be no 
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escape from tħe conclusion that 
the point of time when the ship 
leaves the port is the latest point 
of time by which the goods should have 
been delivered’. Dealing with the 


same topic, the Court further observed: ` 


“But whether, the delivery i is to 
be made to the consignee or to 


anybody else -on his behalf 
the duty of the ship’s' master 
is to start the delivery: as soon 


as possible after the ` ship’s arrival at 
the port and to complete it before the 
date of departuré from the -port. Be- 
fore the ship has actually left the port 
it is not possible to say that the time 
when delivery should - be made 
has expired.. Once however the vessel 
has. left the’ port it cannot but be 
common ground between the carrier 
and the zonsignee that the time when 
delivery should have. been made is 
over. It is this point of time viz., the 
time when the ship. leaves the port, 
which in our opinion should be taken 
as the time when the delivery should 
have been made.” 


7. From the passages quoted 
above, it is clear that this Court had 


come to the conclusion that if by the. 


time ship leaves the port, the goods 
shipped or any part thereof had not 
been delivered, it will be a case of 
non-delivery of the goods on the date 
when the goods 


for filing the suit for “loss or damage” 
is one year. from the date the ship 
left the port. The cause of action for 
filing the suit for “loss or damage” is 
one. Quite clearly, the claim in 
respect of short delivery is clearly barr- 


ed by time. If we are to accept the con- . 


tention of the plaintiff that his claim 
in respect of the damage caused to 
the goods delivered to him arose only 
on the date when the goods were 
delivered to him, then it means that 


the plaintiff had two causes of action . 


under ‘Clause (3) of Paragraph 6, one 
relating to the loss and another relat- 
ing to damage. From the language 
of the clause in question it is not 
possible to accept that contention. As 
observed by this Court in the decision 
referred to above the time when the 
ship leaves the port should be taken 


as the time when the delivery should 


have been made. Any delivery which 
has not been made by that date comes 
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should have been 
delivered. In that decision this Court’ 
has taken the view that the last date - 


A.L. R. 
within the mischief of Clause (3) of 
Paragraph 6. We think that the ques- 
tion of law arising for decision in this 
case is covered by the ratio of the 
decision of: this Court in The East and 
West Steamship Companay’s case, 
(1960) 3 SCR 820 = (AIR 1960 SG 
1058) (supra). 


8. We accordingly allow this 
appeal, set aside the order of the High 
Court and restore that ‘of the trial 
Court. But we are told that the plain- 
tiff has also made claim against the 
Insurance company which has been 
impleaded as a party-defendant.. It 
is contended on behalf of the plaintiff | 
that the claim against the Insurance 
company is not governed by the 
provisions of the Indian’ Carriage of 
Goods by Sea Act, 1925. We are un- 
able to .go into that question. as the 
relevant material is not before us. 
It is for the trial Court to go into 
that question and:decide the same: 
Taking into consideration the circum- 
stances of the case, we make no order 


as to costs. 
Appeal allowed. . 
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(From: Punjab and Haryana)* 

K. S. HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 

Prem Prakash Kaluniya, Appel- 
fant v. The Punjab University, Respon- 
dent. 

Civil Appeal No. 526’ of 1971, D/- 
25-1-1972. 

(A) Constitution of India, ‘Art. 226 
~—Interference with decision of Stand-. 
ing Committee of University. 


Whether an examinee has copied 
at the examination is a matter for the 
Standing Committee of the University 
to decide. The conclusion reached on 
evidence before it cannot be re-exa- 
mined by the Court except on certain 
very limited grounds. (Para 11) 


(B) Constitution of India, Art. 226 


= Punjab University Calendar 1970, 


Regulation 13 (b) — Charge agains 
examinee of copying at examination — 
wd Lada to the examinee. | 


1-12-1970 — Punj '& Har.) ° 
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An examinee must be adequately 
informed of the case he has to meet 
and be given a full opportunity of 
meeting it. As to what the extent 
and content of that information should 
or ought to be would depend on the 
facts of each case. The examinee can 
ask for more information or details 
with regard to the material or evi- 
dence which may be scught to be used 
against him and normally if he makes 
a request in that behalf, the University 
authorities, in order to inform him 
adequately of the case he has to meet, 


would supply him the necessary parti- ` 


culars or details of the evidence. In the 
very nature of things no hard and fast 
rule can be laid down and so long as 
the Court is satisfied that the opportu- 
nity which was afforded to the ex- 
aminee was adequate end sufficient, it 
will not interfere with any orders 
prejudicial to him which may have 
been made by the University authori- 
fies. AIR 1965 SC 875, Followed. 
(Para 8) 
(C) Punjab University Calendar 
1970, Regulation 13 (b) — Regulation 
covers a case where copying has been 
done from a common source. (Para 13) 


Cases Referred: Chranological Paras 
(1965) AIR 1965 SC 875 (V 52) = 
(1963) 3 SCR 767, Board of 
High School and Intermediate 
Education U. P, v. Baglesh- 
war Prasad ` 12 


M/s. R. K. P. Shankerdas, R. L. 
Roshan and H. K. Puri, Advocates, for 
Appellant; M/s. N. N. Goswami and S. 
N. Mukherjee, Advocates, for Respon- 
dent. 

The Judgment of the Court was 
delivered by 

GROVER, J.:— This is an appeal 
from an order of the Punjab and 
Haryana High Court dismissing a peti- 
tion filed under Article 226 of the 
Constitution in limine. 

2. The facts of the case are as 
shortly stated. 


3. The appellant. joined the Jat 
College, Rohtak for the Three Years 
Degree Course (B.Sc.) after passing 
the Higher Secondary Examination. 
In April, 1970 he appeared in Part-I 
examination of that Degree Course. 
His Roll No. was 11743. The result of 
fhe examination was declared on 3rd 
July, 1970 but his result „was with- 
held. On being required the appellant 
appeared before the Registrar of the 
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Punjab University on 10th August, 
1970 to answer a Questionnaire. On 
Tth October, 1970, the Standing Com- 
mittee of the University gave him a 
hearing and: put certain questions to . 
him. On 17th November, 1970, the 
University’ was asked by the appel- 
lant to supply copies cf certain docu- 
ments. These documents were sup- 
plied including the order of the Stand- 
ing Committee by which the appellant 
Was disqualified from sitting in any 
examination for two years. On 24th 
November, 1970, a petition was filed 
by the appellant under Article 226 of 
the Constitution challenging the order 
of the Standing Committee. That 
petition . was dismissed in limine by 
bi ee Court on the Ist December, 


4. Now what appears to have 
happened is that the Sub-Examiner 
who examined the answer books of 
the appellant as also of Roll No. 11750 
made a report to the following effect:— 


“Roll No. 11750 appears to have 
copied Q. 1 (B) from Roll No. 11743. 
Detailed notes are given in the A/books 
at the proper places.” i 


The Head-Examiner also made a re- 
port forwarding the above remarks to 
the University and saying that he had 
actually gone through tke answer books 
and was of the opinion that the re- 
marks made by the Sub-Examiner 
were correct. The matter was referred 
to the Subject Expert, Dr. V.S. Bhatia, . 
Lecturer, Department of Physics, Pun- 
jab University for this independent 
opinion. He made the following report: 

“I again agree with the allegations 
of the sub-examiner that Roll No. 
11750 has copied from Roll No. 11743 
(or both have copied from the same 
source). Roll No. 11750 is a very weak 
student (as one can see from his perfor- 
mance in the rest of paper) and has 
been unable to give correct solution of 
Question 1 (a). But still he tackles 
the Question No. 1 (b) in an almost 
Satisfactory way. He puts a wrong 
value in a sum of three numbers buf 
still gets the same result of addition as 
in the A/book of Roll No. 11743. The 
result of division of 12.0984 by 2 has 
been wrongly given as 6.01306 in both 
cases. Again both of them wrongly 
state that escape velocity is 10.3 km. 
instead of saying 10.3 km/sec. Thus it 
is clear that both have copied from the 
same source,” 
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5. In the Questionnaire which 
the appellant was called upon to reply 
relevant questions were put to him to 
which he gave answers. It was pointed 
out by the appellant that he and the 
student ‘bearing Roll No. 11750 were 
sitting in different rows and the seat of 
the other candidate was not parallel to 
his seat but he was sitting behind one 
or two boys. He further stated that he 
was busy in answering the question 
paper and he did not know whether 
the other candidate had copied from 
his answer book or not. He denied 
having given any help to Roll No. 
11750 or to have taken any help from 
him. According to him, he answered 
the question “with my own know- 
ledge.” He expressed a desire to be 
heard in person by the Standing Com- 
mittee but stated that he did not want 
to produce any witness or other evi- 
dence in his defence. The Stand- 
ing Committee also put to him 
certain questions. He stated . that 
he had done Question No. 1 (b) 
in the Physics Paper independently and 
he coulé not explain how the mistakes 
were common in both the answer 
books. He was specifically asked if 
there was any common incriminating 
slip which passed between him and 
the other candidate to serve as a com- 
mon source for copying and he replied 
that there was no such common source. 
He could not say how. the candi- 
date bearing Roll No. 11750 copi- 
ed his answers. He maintained 
that he had not copied from the 
candidate bearing Roll No. 11750 
nor had he allowed him to copy 
from his answer book. He could not 
say whether the other candidate had 
copied from his answer book without 
his knowledge. The other candidate 
Shri Virender Singh bearing Roll No. 
11750 was also examined by the Stand- 
ing Committee on the same date. He 
could not give any explanation for put- 
ting a wrong value in a sum of three 
numbers but still getting the same re- 
sult of addition as in the answer-book 
of the appellant. He admitted that he 
had obtained only 7 marks in the 
whole paper while the appellant had 
obtained 15 marks. 


6. The Standing Committee stated 
in its Order all the relevant facts and 
came to the conclusion that the Head- 
Examiner: had thoroughly examin- 
ed the answer books.of both the can- 
didates and had pointed out the 
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common mistakes committed by them. 
The mistakes were such which could 
have been committed only if copying 
had been done from a common source 
or by the two candidates from each 
other. The statements of the appellant 
as well as the other candidate were 
not accepted and both were found 
guilty of having violated the provisions 
of Regulation 13 (b), appearing in the 
Punjab University Calendar 1970. Re- 
gulation 13 (b) is as follows :— 


“Tf an answer-book of an examinee 
shows or it is otherwise established. 
that he has received or attempted to 
receive help from any source or in 
any manner or has given help or at- 
tempted to give help to another candi- 
date in any manner, he shall be dis- 
qualified from appearing in any Uni- 
versity’ examination for two years, in- 
cluding that in which he is found 
guilty if he is a candidate for an ex- 
amination held once a year, or for 
four examinations, including that in 
which he is found guilty, if he is a can- 
didate for an examination held twice a 
vear.” 

T: On behalf of the appellant 


the following contentions had been 
raised before us:— 


(i) The rules of natural justice 
were violated inasmuch as — 


() the appellant was never in- 
formed of the precise charge; 


(b) he had no opportunity of mak- 
ing a statement of his own;: and 


(c) he had no opportunity to cross- 
examine the other candidate or the 
examiners and the subject expert who 


‘had made the reports. 


(ii) The finding of the Standing 
Committee was vague and based on no 
evidence; and 


(iii) On the facts found, no action - 
could have been taken under Regula- 
tion 13 (b). 


8: As regards the require~ 
ment of giving information of the pre- 
cise charge it had been pointed ou 

y the learned counsel for the appellant 
that the Standing Committee had come 
to the conclusion that the appel- 
lant as well as the other candi- 
date Virender Singh had committ- 
ed mistakes in the answer-books 
while answering the Question No. T 
(b) and those mistakes were such 
which .could be possibly made only 
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when each had copied from a 
common source or from each o-her. 
It was urged that no such charge was 
conveyed to the appeliant and he was 
therefore not in a position to adequate-~ 
ly explain or meet tkat charge, The 
law on this point is well settled that 
an examinee must be adequately in- 
formed of the case he has to meet and 
given a full opportunity of meetiry it. 
As to what the exten- and contert of 
that information should or ought to be 
would depend on the fects of each ease. 
The examinee can ask for more irfor- 
mation or details with regard to the 
material or evidence which mar be 
sought to be used against him and 10r- 
mally if he makes a request in that be- 
half, the University authorities, in 
order to inform him acequately of the 
case he has to meet, would supply him 
the necessary particulars or details of 
the evidence. In the very natur2 of 
things no hard and fast rule car be 
laid down and so long as the Court is 
Satisfied that the opportunity wich 
was afforded to the examinee was 
adequate and sufficient, it will not 
interfere with any orders prejud-cial 
to him which may have been made by 
the University authorities. 


9. The fact thet the copies of 
the reports of examiners were suppli- 
ed to the appellant as also the ques- 
tions which were put to him in the 
Questionnaire and by Standing Com- 
mittee when he persanally appeered 
before it fully established that he was 
informed of the charge against Hm. 
One of the questions pu- by the Stand- 
ing Committee was as follows :— 


“Did any common incriminafing 
slip pass between you and Roll No. 
11750 to serve as a common source for 
you and Roll No. 11720 for copying 


and thus committing common mis- 
takes?” 
10. We do not find that the Ap- 


pellant had any doubt atout the alle Ja- 
tion which he had to meet. So far as 
the opportunity of making a state- 
ment of his own is concerned, he was 
specifically asked in Question Nc 8 
contained in the Questionnaire if he 
had anything more to s-ate in his de- 
fence and it appears that he gave no 
answer. There is nothinz to show that 
he ever asked for any cpportunity to 
cross-examine the other candidate or 
the examiners who had made the re- 
ports including the subject-expert. 
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11. A good deal of emphasis had 
been laid on the answers which were 
given by the two candidates and our 
attention had been invited to the dis- 
crepancies between the details of the 
answers contained in the two answer 
books. It was further pointed out that 
the appellant had made rough calcula- 
tions at the back of the answer book 
which showed that he had worked out 
the answer on his own without the aid 
of any other source which could be re- 
garded as common from which the 
Other candidate was alleged to have 
copied . These, however, are matters on 
which the Court cannot entertain a 
petition under Article 226. It was for 
the Standing Committee to arrive at its 
Own conclusion on the evidence before 
it and the same cannot be re-examin- 
ed except on very limited grounds 
which have not been established. We 
are also unable to see how the finding 
of the Standing Committee could be 
regarded as vague or as having been 
based on no evidence. 

12. In Board of High School 
and Intermediate Education U. P. v. 
Bagleshwar Prasad, (1963) 3 SCR 767 
= (AIR 1965 SC 875) in which the 
facts were very similar, it was held 
identity of the wrong ans- 
wers given by the respondent in that 
case with that of the other candidate 
bearing the consecutive Roll Number 


rendered the charge of the res- 
pondent having employed unfair 
means highly probable and that 


the findings of the enquiry com- 
mittee based upon such probabi- 
lities and circumstantia] evidence could 
not be said to be based on no evidence 
as in such matters direct evidence 
quite often cannot be available. It 
was further pointed out that in deal- 
ing with those cases the problem faced 
by such institutions should be appre- 
ciated by the High Court and so long as 
the enquiry held was fair and afforded 
the candidate an opportunity to defend 
himself, the matter should not be ex- 
amined with the same strictness as ap- 
plicable to criminal] charges in the 
ordinary Courts of law. There is hard- 
ly any justification for saying in the 
present case that the finding of the 
Standing Committee was based on no 
evidence. 


13. Lastly, it has not been 
shown to us how on the finding of the 
Standing Committee the case -Of the 
appellant would not fall within Regu- 
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Tation 18 (b) of the University Regu- 
lations. It would certainly cover a 
case where copying has been done 
from a common source. 

| 14. In the result, the appeal 
fails and itis dismissed but without 
any order as to costs. It has been re- 
presented to us by Counsel for the Ap- 


pellant that as permitted by the interim. 


order the appellant sat:for B.Sc. Part II 
examination in which he claims to have 
passed. We can do -nothing in the 
matter. It is open to the appellant to 
make any representation he likes to 
the University authorities in this 
behalf. 


Appeal dismissed. 
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Smt. Nirupama Ghosh, Appellant 
-y. Smt. Purnima Ghosh and another, 
Respondents. 

Civil Appeal No. 553 of 1967, D/- 
25-1-1972. 

Deed — Construction — Settle- 
ment deed — Construction of. 


Where a pious settlor with a Targe 
family but few properties is torn be- 
tween his desire to make a dedication 
in the name of his titulary deity, on 
the orie hand, and his natural inclina- 
tion to make a provision for the mem- 
bers of his family after his death, on 


the other and bearing both considera-. 


tions in mind executes a deed of settle- 
ment; a favourite device with such 
settlor is to constitute his heirs as she- 
- baits of the deity and give them a 
right of residence permanently though 
in the capacity of shebaits. In all such 
cases courts must decide principally on 
the wording of the Settlement Deed 
whether the Settlor intended to create 
an absolute dedication : in favour of 
‘the deities or only a partial dedication. 
: . (Parai 8) 

A settlement deed provided that after 
settlor’s death his sons, sons’ sons and 
their descendants would become she- 
baits and trustees. They were expeéct- 
ed to live in the house from genera- 
tion to generation and let out a por- 


*(A F. O. D. No, 295 of 1960, D/- 20- 
1-1964 — Cal.) 
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tion from the income of which the 
religious ceremonies were to be met. 
The deed also recited that if the 
income was found to be insufficient 
for the purpose of meeting the expense 
the -shebaits were required at their 
own cost to repair and reconstruct the 
rooms in their. respective possession 
according to their own will. . 

Held on construction of the deed 
that there was a partial dedication in 
favour of the deity. The Settlement 
Deed had actually settled the bulk of 
the property on his heirs and the real 
intention of the donor was not only to 
provide for the worship of his family 
deity and the religious and: charitable 
purposes mentioned in the ‘Deed but 
also to provide the heirs from genera- 
tion to generation a permanent habi- 


tation in the property. The provision . 


was inconsistent with an absolute dedi- 
cation in favour of the deity and the 
charitable purposes. The property 
was charged not merely for the ex- 
pense of the religious and charitable 
objects mentioned in the-deed but also 
for the residence of the shebait for the 
time being. (Paras 12,. 13). 


Shebaits are merely Managers of 
the deity and are not expected to spend ` 
out of their pocket for the upkeep of 
the deity. They might spend out of 
devotion to the deity, but there is no 
legal obligation on them. In these cir- 
cumstances, asettlor intending an abso- 
Tute dedication in favour of a deity or 
charity would not be more concerned . 
that his heirs live in the house from 
generation to generation along with 
their families, but . would be more 
concerned for the welfare of the deity 
and the permanent maintenance of the 
building in which the deity is housed. 
(Para 12) 


Mr. A. K. Sen, Sr. Advocate, (Mr. 
Sukumar Ghose and Miss Swapna 
Ghosh, Advocates, with him), for 
Appellant; Mr. P. Chatterjee, Sr. Advo- 
cate, (Mr. S. N. Mukerji, Advocate, 
with him), for Respondent No. 1. 

The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This appeal by 


special leave filed by defendant no. 1 
arises out of a judgment and decree 


for partition and accounts ‘passed: by 
the learned Subordinate Judge of 24 
Parganas (Title Suit No. 37 of 1956) 
and confirmed by the High Court of 
Calcutta in Appeal No. 295 of 1960. 


` 
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2. Respondent No. 1 was the 
plaintiff in the suit. Defendant no. J 
is her step sister. Their father Gya- 
nendra Krishna Ghose hac. two wives. 
The name of the first wife was Saradi- 
ndu Nivanani Dasi and from her he 
had six daughters. The name of the 
Second wife who predeceased Gyanen- 
dra was Anil Probha Dasi. The plain- 
tiff Purnima was her daughter. Gya- 
nendra died in about 1940 and his first 
wife Saradindu Nivanani Dasi died ir 
October, 1955. At the time of her 
death the plaintiff Purnima and de- 
fendant no. 1 Nirupama w:2re the only 
two unmarried daughters and were 
thus entitled to the estate of Gyanen- 
dra Krishna Ghosh. Defendant no. ł 
had challenged in the suit the plain- 
tiffs paternity but both the- courts 
have held. that she was the daughter 
of Anil Probha Dasi, the second wife 
of Gyanendra Krishna Ghose and it is 
not disputed before us that both the 
plaintiff and defendant no. 1 should be 
regarded as the heirs of Gyanendré 
Krishna Ghose. 


3. Gyanendra Krishna Ghose 
Left behind him some immovable pro- 
perty in Calcutta but we are concern- 
ed in this appeal with cnly one ol 
them. That property is at present des- 
cribed as premises No. 49B Glirisk 
Mukherjee Road and prem:ses no. 15B 
Ramesh Mitter Road. They adjoin eack 
other — the first one being to the 
North of the second. Tozether they 
are part of what was formerly knowr 
as premises 49 Girish Muknerjee Road. 
Later the Northern portion of premi- 
ses 49 was described as premises 49A 
Girish Mukherjee Road and the Sou- 


- thern portion was described as pre- 


mises 15A Ramesh Mitter Road. Gya- 
nendra had a brother named Prafullé 
Krishna Ghose and by an arrangement 
between them in 1937 the properties 
were partitioned. The Northern por- 
tion described as premises 49A was 
divided into two parts — the Westerr 
part measuring 8 kattas 3 chittaks 
along with the built portion over it 
going to the share of Gyanendra Kri- 
shna Ghose and the Eastern portior 
measuring 5 kattas 3 chittaks and 2% 
sq. feet going to the share of Pra- 
fulla Krishna Ghose. Premises No. 154 
was also divided into two parts. The 
Southern portion of it admeasuring 12 
acres 1 chittak and the Northern par: 
of it admeasuring 6 kattas. This portior 
measuring 6 kattas is now designatec 


Nirupama v. Purnima (Palekar J.) 


[Prs. 2-4] S. C. 1413 


as premises no. 15B. The original 
no. 49A Girish Mukherjee Road con- 
tinued to be the number of the pre- 
mises therein which went to the share 
of Prafulla Krishna Ghose and similar- 
ly the original no. 15A continued to be 
the description of its Southern portion 
after the division. 


_ 4 The portion now bearing the 
description 49A and 49B Girish Mukh- 
erjee Road and no. 15B Ramesh Mitter 
Road altogether measuring 19 kattas 6 
chittaks 27 sq. feet which formerly 
formed one compact part of premises 
49 was dedicated by a registered deed 
of settlement by Gyanendra’s father 
Jiban Krishna Ghose on Nov. 1, 1918 
for the service and worship of- -his 
titulary deity Sree Sree Radha Kri- 
shna Deb and for other minor religi- 
ous charitable objects. He constituted 
himself as the first shebait and tru- 
Stee of this endowment and by other 
provisions in the settlement deed he 
directed that his sons, his sons’ sons 
and their representatives in succession 
would be the shebaits and trustees 
after him, carry on the worship and 
other religious ceremonies and live in 
the house as shebaits from generation 
to generation. Detailed instructions 
Were given as to how the expenses 
were to be met and how his two sons 
Prafulla Krishna Ghose and Gyanen- 
dra with their families should live in 
the house. The settlor Jiban Krishna 
died in 1921 and thereafter his sons 
Prafulla Krishna Ghose and Gyanendra 
Krishna Ghose lived in that house with 
their families and carried out the 
instructions of their father with regard 
to the performance of the worship and 
the ceremonies as mentioned in the 
Settlement deed. In course of time 
with their growing families the two 
brothers found it difficult and incon- 
venient to perform the acts interms of 
the direction given by the father 
and so after consulting lawyers, rela- 
tions, friends and other members of 
the family they entered into an 
agreement, also described as a Deed of 
Settlement, on October 6, 1937. They 
construed the earlier Settlement Deed | 
of the father as a settlement of the 
whole of the property on them burden- 
ed with the charge for the proper wor- 
ship and observances as directed by 
the father. For the sake of conveni- 
ence they set apart premises no. 15B 
for being hired out to tenants the 
receipts from whom were earmarked 
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for the expenses of the worship and 
other religious ceremonies. The rest of 
the property which contained their 
dwelling house was divided into two 
parts and as already stated the Eas- 
tern portion was allotted to Prafulla 
Krishna and the Western portion to 
. Gyanendra Krishna. They also arran- 
ged between themselves that the wor- 
ship should be carried out by them 
Separately every alternate year. This 
is how it went on from 1937. 


5. Gyanendra died in 1940 and 
his widow Saradindu died in 1955 and 
their only heirs at the time were the 
plaintiff Purnima and respondent no. 1 
Nirupama. Nirupama went into pos- 
session after her mother’s death and 
she excluded the plaintiff. The plain- 
tiff, therefore, filed ` the suit in 1956 
out of which the present appeal arises. 


6. The plaintiffs suit was for 
the partition and possession inter alia 
of properties 49B and 15B according to 
her share and for accounts of the 
income of the property of which she 
had been deprived. Defendant no. 1 
Nirupama contested the suit on two 
principal grounds. One was that the 
plaintiff was not the daughter of Gya- 
nendra and the other was that the pro- 
perty in spite of what happened in 1937 
was Debuttar property in which the 
plaintiff could not claim any share. 
She contended that the absolute in- 
terest in the property was vested in 
the deity and the charities subject 
only to the right of the Shebait, for 
the time being, to reside in a part of 


the property. Both these contentions: 


Were rejected by the Trial Court and 
the High Court. 


a ds The only point argued be- 
fore us by Mr. Sen on behalf of ap- 
pellant Nirupama was that both the 
courts were in error in holding that 
the property in suit was not an abso- 
lute dedication but a partial dedica- 
tion. It was contended that on a pro- 
per construction of Ext. 1 the Settle- 
ment Deed dt. 1-11-1918 made by 
Jiban. Krishna Ghosh there can be no 
doub: that the dedication was abso- 
Iute in favour of the deities and the 


charities and the Shebaits for the time 


beirig had no more than a duty or right 
to live in the premises. If the dedica- 
tion was absolute the character of the 
dedication could not be changed by the 
internal arrangement of 1937 -between 
the brothers Prafulla Krishna and 
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Gyanendra Krishna. On a careful con- 
sideration of the contentions of Mr. 
Sen, we are not satisfied that the con- 
struction of the document Ext. 1 by 
the two courts is erroneous. 


8. Where a settlor owns a large: 
number of properties and settles one 
or two of them absolutely on a deity 
or a charity in unambiguous language 
there is generally no difficulty in con- 
struing such a document. But the dif-' 
ficulty arises when a pious settlor with 
a large family but few properties is 
torn between his desire to make a 
dedication in the name of his titulary 
deity, on the one hand, and his natural 
inclination to make a provision for the 
members of his family after his death, 
on the other. Bearing both considera- 
tions in mind he executes a Deed of 
Settlement which sometimes bristles 
with ambiguities. A favourite device 
with such settlor is to constitute his 
heirs as shebaits of the deity and give 
them a right of residence permanently 
though in the capacity of shebaits. The 
question in such cases often arises 


‘whether the dedication in favour of 


the deity is ‘an absolute dedication 
coupled with a right or duty of the 
Shebait to mere residence therein or 
whether it is really an absolute grant 
in favour of his heirs with a charge on 
the property for the proper worship 
of the deity associated with the duty 
of residing in the premises for that 
purpose. The contention on behalf of 
the plaintiff was that the Settlement 
Deed Ext. 1 effected an arrangement 
whereby the property of Jiban Krishna 
was divided between two objects — 
one object arising out of his de- 
sire to provide a permanent resi- 
dence for his sons and their heirs 
and the other object being the 
performance and maintenance of 
the worship of certain deities and the 
Observances of certain religious cere- 
monies on a permanent footing. In 
other words Jiban’s heirs were made 
the real beneficiaries of the property 
subject to a charge in favour of the 
deities. It is not disputed that in all 
such cases courts must decide princi- 
pally on the wording of the Settlement 
Deed whether the Settlor intended to 
create an absolute dedication in favour 
of the deities or only a partial dedica- 
tion. g 

9, On a perusal of the Settle- 
ment Deed it would initially appear 
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that the property which was described 
in detail was dedicated to the deity. 


"I do by this Deed decicate for tha 
purpose of daily Sheba Puja ete. of m7 
titulary deity Sree Sree Radha Kri- 
shna Deb as well as for the perfor- 
mance of Puja ete. on the Janmastam:, 
Radhastami, Rashjatra, Dolejatra and 
other festivals as also for the due per- 
formance of the Puja of Sree Sree Lux- 
mi Debi installed in my house every 
yearinthe monthsof Vadra, Kartick, 
Pous and Chaitra and also for the per- 
formance of Sree Sree Saraswati Puie, 
Sree Sree Ganga Puje, Sree Sre2 
Manasha Puja, and Puja during Sre- 
Sree Siva Ratri and Sree Sree Ram 
Navami as well as for the annual Sradh 
of my deceased revered father and dece- 
ased revered mother and for the per- 
formance of my annual S5radh afte? 
my death and also-for small charities 
to the indigents and begzars.......... ee 
These properties will be perpetual 
trust properties allotted end endowed 
for all the above mentioned Deb-She- 
ba, religious and charitable purposes 
PEE I or my heirs cease to have and 
shall have no right or title whatsoeve? 
to create any encumbrance, or make 
gift of or sell or transfer in any war 
or make a partition of this property o? 
of any portion thereof and this pro- 
perty shall not be attached or sold fo? 
any debt of any one. I and my heir: 
cease to have or shall not have an7 
personal right to this property.” 


If the Deed of Settlemenz had rested 
there, there could be little difficulty 
in holding that it was an absolute 
dedication in favour of the deity and 
the charitable and religious objects 


- mentioned. What follows in the long 


settlement Deed, however, creates 
doubt about the real intention and 
since the document must be read asa 
whole to determine what exactly the 
settlor intended, we shall have to con- 
sider the more important portions oi 
the rest of the document. The settloz 
proceeds to say that so long as he 
lived, he will live in the house but a3 
a shebait and trustee. As far as the 
expenses of the religious observance; 
are concerned, he said he will mee 
them from the income to be derived 
by letting out and settling >n rent some 
portion of this property as far as pos- 
sible. He has also undertaken to se: 
apart a pertion of the house to be le: 
out permanently to tenanzs so that he 
will get sufficient income to defray the 
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expenses of the worship and other 
religious ceremonies. For that pur- 
pose he envisaged that certain portions 


.of the house would have to be repair- 


ed and altered. In short, while he 
himself and his family live in the 
house, he had intended to set apart a 
portion of it to meet the expenses of 
the worship. He then prcceeds to say 
that after his death his two sons would 
become the shebaits and trustees and 
in that capacity reside in the house 
with their families and carry on the 
worship as already mentioned. After 
the demise of the sons, the sons’ sons 
and other representatives in succes- 
sion would become shebaits and tru- 
stees and they also are expected to 
live in the house and let cut a portion 
from the income of which the religi- 
ous ceremonies were to be met. It Is 
clear from this disposition in the Set- 
tlement Deed that his sons, sons’ sons 
and their descendants were expected to 
live in the house from generation to 
generation. This he has. reiterated a 
number of times in the rest of the 
document. 


10. Details are thereafter given 
with regard to the installation of the 
deities, their worship and service and 
an idea of the total expense that might 
have to be-incurred for that purpose. 
That comes to about Rs. 200/- a year. 
However, he warns: 


*As it is essentially necessary for 
daily regular performance of all the 
above mentioned Debsheba and reli- 
gious performances as well as for the 
preservation of this property that the 
shebaits and trustees shall reside with 
their families in this house, they will 
be entitled to reside and shall reside 
in this house in successive genera- 
tions.” 


11. He could well see that the 
families of sons and sons’ sons may 
become very large in course of time 
and the house may not be able to ac- 
commeodate them all. So: he suggested 
that his heirs will construct new rooms 
at their own cost on the space adjoin- 
ing the portions at present occupied 
by them and they would he entitled to 
live in the rooms constructed by them 
from generation to generetion. Only, 
those rooms will remain as accretions 
to the Debuttar Trust Property. So 
that there may be no room for mis- 
understanding, he repeates “who ever 
of them will so construct anything aft 
his own cost will have the right to 
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enjoy and occupy the same for ever 
for himself and his heirs.” Having said 
so he felt it necessary who should live 
where in the house. He directed that 
his wife and youngest daughter will 
be er-titled to live and will live in this 


house during their life time as shebaits- 


and his eldest daughter will also be 
entitled to come and live in the house 
from time to time. Having constitut- 
ed himself the sole shebait in his life 
time and his sons the shebaits after his 
demise, his declaration that his wife 
and youngest daughter also will be 
shebaits during their life time and his 
eldest daughter was entitled to come 
and live in the house is rather difficult 
to appreciate. It appears that the set- 
tlor was keen to see that his wife and 
daughters are not denied residence in 
the house by his sons when they became 
shebaits and in order to accommodate 
them they have been. given a right of 
residence which they under the Hindu 
law would normally enjoy in the set- 
tlor’s property. Their description as 
shebaits is really unmeaning. Then he 
proceeds to allot rooms to the various 
members of the family and it is rather 
interesting to see that no particular 
room. has been allotted for the installa- 
tion of the deities, not even the titu- 
lary deity Sree Radha Krishna Deb 
which was still to be installed. Some 
parts of the house like the upper storey 
corridor and the Northern verandah 
are kept apart for joint enjoyment by 
all the members of the family when- 
ever they are not required for occa- 
Sional celebrations or religious wor- 
ship. In fact the whole of the house 
fs directed to be utilized by the mem- 
bers of the family for residence and 
beneficial enjoyment and only a por- 
tion of the house which he had let out 
and was going to let out after effect- 
ing the necessary repairs and altera- 
tions was to be set apart for getting 
some income. Finally he directs that 
if the income was found to be insuffi- 
cient for the purpose of meeting the 
expense the shebaits were required at 
their own cost to repair and reconst- 
ruct the rooms in their respective pos- 
session according to their own will. 


_ 12 The High Court has point- 
ed out that the cous itself comprised 
7 to 8 rooms but none of these rooms 
was specifically allotted either to the 
deity Sree Laxmi which was already 
installed in the house or to the idol 
Sree Radha Krishna which was still to 
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be installed. Specific portions of the 
house were allotted to the settlor’s 
sons and also his grand-sons. It was 
stated that whatever was allotted now 
by him must be enjoyed by them from 
generation to generation. As to the por- 
tions which are not specifically allott- 
ed, the shebaits were to possess the 
same jointly or separately according 
to their convenience. By insisting that. 
the shebaits will be his descendants 
and the shebaits should continue to 
live in the house from genera- 
tion to generation the settlor had 
unmistakably shown a desire that 
his descendants must have the bene- 
ficial enjoyment of the house. In- 
deed he is careful to say that this 
enjoyment will be as shebaits only but 
the veil is thin as already pointed out 
in the case of his wife and daughters 
who, though not. strictly shebaits, 
under the Deed are given a right to 
live in the house during their life 
time and for that purpose are describ- | 
ed as shebaits. Moreover if the pro- 
perty was completely or absolutely 
dedicated to the deities and their wor- 
ship, one would expect that a major 
portion of the house would be allocat- 
ed for the purpose of worship and 
other observances and only a minor 
portion for the residence of the shebait 
for the time being. There is no doubt 
that under the law shebaits have a 
right and, perhaps, the duty also of 
living in the premises dedicated to the 
deity. But it would be strange if the 
shebaits themselves should be in a posi- 
tion to enjoy the whole of the dedicat- 
ed property to the detriment of the 
deity. In a genuine absolute dedica- 
tion the settlor would take care that a 

fund is.created for the repair and up- ` 
keep of the deity’s abode from year to 
year and for that purpose direct that 
as much of the house as possible should 
be let out so that, in a place like Cal- 
cutta or round about, the deity may 
get a decent income not only for the 
routine Pujas and observances but also 
for the maintenance and repairs of the 
house in which the deity is installed. 
The settlor was well aware that by 
letting out a small portion of the house 
to the tenants, neither he nor the 
future shebaits would be able to meet 
even the small expense of the religious 
Observances directed by him. In fact 
he exhorted his heirs that they should, 
out of their own pocket, spend for the 
repairs and maintenance of the house, 
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Shebaits are merely Managers of the 
deity and are not expected to spand 
out of their pocket for the upkeer of 
the deity. They migh= spend out of 
devotion to the deity, but there is_no 
legal obligation on them. In these zir- 
cumstances, a settlor intending an 
absolute dedication in favour of a 
deity or charity would not be more 
Jeoncerned that his heirs live in the 
house from generation to generation 
along with their families, but would be 
more concerned for the welfare of the 
deity and the permanent maintenance 
of the building in whica the deity is 
housed. In our opinion, the Set-le- 
ment Deed has actualy settled the 
bulk ofthe property on his heirs and 
we are in agreement with the High 
Court that the real incention of the 
donor was not only to provide for the 
worship of his family deity and the 
religious and charitable purposes mən- 
tioned in the Deed but also to prowde 
the heirs from generation to genera- 
tion a permanent habitation in Zhe 
property. The provision is inconzis- 
tent with an absolute dedication in 
favour of the deity and the charitable 
purposes. The High Court, therefcre, 
is right in holding that this was a par- 
tial dedication. That is also the way 
the settlor’s sons and other members 
of the family interpreted and gare 
effect to the Settlement by the arranze- 
ment they arrived at on 5-10-1937 
(Ext. IA). 

13.- On that finding the app2al 
is liable to be dismissed. It is, however, 
clarified that the property was charg- 
ed not merely for the expense of the 
religious and charitable objects men- 
tioned in Ext. I but also for the rsi- 
dence of the shebait for the time being. 
Subject to this clarificazion the order 
passed by the High Court is confirmed 
and the appeal is dismissed with costs. 


Appeal dismissed. 
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Land Acquisition Act (1894), S. 23 
— Compensation — Principles for de- 
termination of. 1966 BLJR 834, Re- 
versed on facts. 


The compensation payable to the 
owner of the land is the market value 
which is determined by reference to 
the price which a seller might reason- 
ably expect to obtain from a willing 
purchaser, but as this may not be pos- 
Sible to ascertain with any amount of 
precision, the authority charged with 
the duty to award compensation 
is bound to make an estimate 
judged by an objective standard. 
The land acquired has. therefore, 
to be valued not only with refer- 
ence to its condition at the time 
of the declaration under section 4 of 
the Act but its potential value also 
must be taken into account. The sale 
deeds of the lands situated in the vici- 
nity and the comparable benefits and 
advantages which they have, furnish a 
rough and ready method of computing 
the market value. This, however, is 
not the only method. The rent which 
an owner was actually receiving at the 
relevant point of time or the rent 
which the neighbouring lands of simi- 
lar nature are fetching can be taken 
into account by capitalising the rent 
which according, to the present pre- 
vailing rate of ifterest is 20 times the 
annual rent. But this also is not a 
conclusive method. The methods of 
valuation to be adopted in ascertaining 
the market value of the land on the 
date of the notification under S. 4 (1) 
are: (i) Opinion of experts, (ii) the . 
price paid within a reasonable time in 
bona fide transaction of purchase of 
the lands acquired or the lands adja- 
cent to the lands acquired and posses- 
sing similar advantages; (iii) a number 
of years’ purchase of the actual or im- 
mediately prospective profits of the 
lands acquired. These methods, how- 
ever, do not preclude the Court from 
taking any other special circumstances 
into consideration, the requirement 
being always to arrive as near as pos- 
sible at an estimate of the market value. 
in arriving at a reasonably correct mar- 
ket value, it may be necessary to take 
even two or all of those methods inta 
account inasmuch as the exact valua- 
tion is not always possible as no two 
lands may be the same either in res- 
pect of the situation or the extent or 
the potentiality nor is it possible in all 
cases to have reliable material from 
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which that valuation can be accurately 

' determined. AIR 1959 SC 429, Follow- 
ed. (Para 4) 
Held on facts that the High Court 
was not justified in adopting the regis- 
tered sale-deed of a land which is fur- 
ther away not only from the land 
acquired but from the town. Held 
further that High Court was not 


justified in giving 10%. towards 
potential value because that ele- 
ment was inherent in the fixa- 


tion of the market value of the land 
and could not be assessed separately. 
It was also held that the High Court 
was not justified in disallowing 5% as 
compensation for severance merely be- 
cause there was an entrance to the 
land. When a portion of the land is 
acquired and a large portion left out 
there would beadiminution in. the 
value of the land that is left out for 
which some compensation has to be 
allowed. 1966 BLJR 834 Reversed on 
facts. (Para 5) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 429 (V 46) = 

(1959) Suppl. 1 SCR 404, Special 

Land Acquisition Officer, Banga- 

lore v. T. Adinarayan Setty 4 

Mr. S. V. Gupte, Senior Advocate 
(M/s. B. P. Rajgarhia and U. P. Singh 
Advocates with him), for Appellants: 
In C. A. Nos. 661 and®*1380 of 1967: and 
Respondent No. 1 (In C. A. Nos. 1885 and 
1886 of 1967), Mr. D. Goburdhun Advo- 
cate, for Respondent, In C. A. Nos. 661 
and 1380 of 1967 and Appellant in C. A. 
Nos. 1885 and 1886 of 1967). 
The following Judgment of the 

Court was delivered by 


P. JAGANMOHAN REDDY, J.:— 
These appeals are by certificate against 
the judgment of the Patna High Court 
in land acquisition appeals. Two noti- 
fications dated 7-7-1954 under S. 4 of 
the Land Acquisition Act 1894 (Act 1 
of 1894) (hereinafter called ‘the Act’), 
were issued one in respect of a portion 
of Plot Nos. 178 and 1784 admeasuring 
2.65 acres and the other in respect of 
the whole of the plot No. 1783 adme- 
asuring 2 acres situated in Ward No. 3 
of Ranchi Municipality. Section 6 noti- 
fication in respect of these lands was 
published on 7-9-1954 and possession 
was taken on 23-9-1954 under S. 17 (1) 
after making a declaration under sec- 
tion 17 (4) that the provisions of sec- 
tion 5A shall not apply. The Collector 
awarded compensation of Rs. 1,20,419- 
6-11 in respect of the first acquisition 
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and Rs. 47,648-13-6 in respect of the 
second. Thereafter, at the instance of 
the claimant, a reference under S. 18 
of the Act was made to the Judicial 
Commissioner of Chhota Nagpur, Ran- 
chi who, while maintaining the market. 
value of the land, awarded by the Col- 
lector, gave further compensation for 
severance at the rate of 5% and 10% in 
respect of potential value of the land. . 
The Judicial Commissioner, however, 
Gid not grant the 15% solatium under 
section 23 (2) of the Act. Being dissatis- 
fied, the claimants preferred appeals 
to the High Court. The High Court 
revised the compensation and award- 
ed Rs. 90,000/- per acre and 15% as 
solatium on the market value under 
section 23 (2) of the Act but did noô 
grant them the 5% towards severance. 
Interest at 6% per annum on the 
amount of enhanced compensation 
from 23-9-1954 together with costs 
was also decreed. Against the judg- 
ment and decree, the claimants have 
filed Civil Appeals 661 & 1380/67 while 
T has filed Civil ADHERI ee 


2. The Jands in seein which 
have been acquired were earlier leas- 
ed on 22-9-1944 to the Military autho- 
Tities on a rent of Rs. 600/- per month 
for a period of 6 months under a regis= 
tered lease deed with option to renew 
70r a maximum period of 10 years 
which period expired on 21-9-1954. 
One of the conditions of the lease was 
that on the termination of the lease, 
the lessor would exercise the op- 
tion given under the lease to pur- 
chase all buildings, structures gar- 
dens and any other structures con- 
structed by the lessee during their oc- 
cupation of the leased property, at 75 
per cent of the valuation that would 
be determined by the Superintending 


_Engineer, Chhota Nagpur Circle, and 


in case the lessors refused to purchase, 
the lessee was entitled to dismantle 
and take away the materials. Towards 
the end of the lease period, the Gov- 
ernment of Bihar decided to acquire 
the property for the State Soldiers, 
Sailors and Airmen’s Board and ini- 
tiated proceedings as aforesaid. 


3. In these appeals the only 
question that has to be determined is: 
What is the market value of the pro- 
perty as on the date of section 4 noti- 
fication? In the valuation report given 
by the Land Acquisition Officer, Ran- 
chi, Ex-l, the principle of capitalisa= 
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tion on the basis of 20 times the an- 
nual rental of Rs. 7,200/- at the rate cf 
Rs. 600/- p.m. was adopted as the price 
of the lands. In that report it was also 
pointed out that the sal2 price of 1.085 
acres out of the premises of the Ramn- 
chi Club as per registered sale-deed, 
Ex. C-1 dated 1-4-1953, was Rs. 41, 
470/- per acre, which was not fair. 
Apart from these, 25 other sale trans- 
actions in respect of portions of Plot 
No. 1789 between 1952 and 1953 wera 
also referred in that report. Some of 
those lands were situat2d opposite to 
the Ranchi Club and the sale price cam2 
to Rs. 1092’- per katha, which is about 
Rs. 60,000/- per acre. It was further 
pointed out that some other lands a 
little further away from the main road 
but belonging to the same Plot Ne. 
1789 were sold at the rates between 
Rs. 250/- to Rs. 800/- per katha. This re- 
port formed the basis of the award 
made by the Collector. The High 
Court took judicial notice, and in our 
view rightly so, that after the termina- 
tion of the Second World War in 1945 
there was a rise in lanc values due to 


the increased demand of homestead — 


lands for building purroses. It also 
considered various sale-deeds produ- 
ced and proved on behalf of the 
claimants along with the oral evidence 
to determine the market value of the 
fand. The objections from both the ap- 
pellant and the respondent were taken 
into account in respect cf each of these 
and most of them were considered as 
not furnishing a proper or adequate 
valuation either having regard to the 
distance of the lands which were the 
subject-matter of the sale or the in- 
adequacy of the information pertain- 
ing thereto. The High Court, how- 
ever, adopted the price in the sale 
deed Ex. C-1 executed on 6-5-1953 by 
the Ranchi Club Ltd., ir favour of the 
President of India in respect of 1.080 
acres 3 bighas 5 kathas 10 chhataks in 
Plot No. 1221 for Rs. 45,000/- as the 
basis for arriving at the market value 
of the acquired land. Though the land. 
in question was situated on the main 
Ranchi-Chaibasa Road, £ strong objec- 
tion was taken against adopting the 
price as a basis because it was not 
only 1/2 mile away from the land 
under acquisition but what was sold 
was only the lease-holc right in the 
land. These objections were rejected 
on the ground that for all practical 
purposes the interest thet was held or 
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sold by the Ranchi Club under Ex. C-1 
was not inferior to an absolute title. 
The area of the land the subject-mat- 
ter of the sale, was considered to be 
fairly large being more than 1 acre 
and the situation was also the same as 
the land under acquisition except that 
it was further away from it. In these 
circumstances, the High Court thought, 
after a proper allowance is made for 
the difference in distance, the trans- 
action yields a more acceptable guide 
for determining the market value of 
the land under acquisition and accord- 
ingly, it adopted twice the price as 
charged for the land in Ext. C-1 .as 
indicating a fair market value of the 
land in question. The High Court fur- 
ther added Rs. 7060/- per acre as the 
difference between tenure rights and 
lease-hold rights that were held by 
the President of India and awarded 
Rs. 90,000/- per acre. This, it did not- 
withstanding the fact that it was con- 
scious that there was nc definite data 
for the two additions that have been 
made, because in its view, in cases of 
this nature a certain amount of esti- 
mate has to be made which may even 
be arbitrary. Accordingly, it award- 
ed compensation for the 4.65 acres of 
land which was acquired by the Gov- 
ernment at Rs. 90,000/- per acre to- 
gether with 15% solatium payable 
under clause (2) of section 23 of the 
Act. 5% compensation for severance of 
land from the claimants’ other portion 
of the land that remained with them 
after acquisition, which was awarded 
by the Judicial Commissioner, Chhota 
Nagpur, was disallowed on the ground 
that there was an entrance to the back 
portion of the land which was left 
with the owners and also because 
there was no evidence to show that in 
fact there had been any depreciation 
in the value of the remaining area and 
if so, to what extent. On the other 
hand, it maintained: the 10% on the 
market value of the land awarded by 
the Land Acquisition Court on account 
of the increase in the potentialities of 
the land. The basis adopted by the 
High Court is challenged on the ground 
that they are contrary to the well 
established principles applicable for 
determining the value of lands acquir- 
ed under the Act. 


4. The general principles for 
determining compensation have been 
set out in Ss. 23 and 24 of the Act. 
The compensation payable to ‘the owner| 
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of the land is the market value 
which is determined by reference to 
the price which a seller might reason- 
ably expect to. obtain from a willing 
purchaser, but as .this may not 
be possible to ascertain with any 
amount of precision, the authority 
charged with. the duty to award 
compensation is bound to -make an 
estimate judged by an objective 
standard. The land acquired has, 
therefore, to be valued .not only 
with reference to its condition at the 
time of the declaration under Sec- 
tion 4 of the Act butits potential value 
also must be taken: into account. The 
sale-deeds of the lands situated in the 
vicinity and the comparable benefits 
and advantages which they have, fur- 
nish a rough and ready method of com- 
puting the market value. This, how- 
ever, is not the only method. The 
rent which an owner was actually re- 
ceiving at the relevant point of time or 
the rent which the neighbouring lands 
of similar nature are fetching can be 
taken into account by capitalising the 
rent which according to the present 
prevailing rate of interest is 20 times 
the annual rent. But this also is not 
a conclusive method. This Court had 
in Special Land Acquisition Officer, 
Bangalore v. T. Adinarayan Setty, 
(1959) Suppl 1 SCR 404 =. (AIR 1959 
SC 429) indicated at page 412 the 
methods of valuation to be adopted in 
ascertaining the market value of the 
land onthe date of the notification 
under Section 4 (1) which are: (i) opin- 
ion of experts, (ii) the price paid with- 
ing a reasonable time in bona fide 
transactions of purchase of the lands 
acquired or. the lands adjacent to the 
lands acquired and possessing similar 
advantages; and (iii) a number of years’ 
purchase of the actual or immediately 
prospective profits of, the. lands acquir- 
ed. These methods, however, do not 
preclude the Court from taking any 
other special circumstances into con- 
sideration, the requirement being al- 
ways to arrive as near as possible at an 
estimate of the market value. In arriv- 
ing at a’ reasonable correct market 
value, it may be necessary to take 
even two or all of those methods into 
account inasmuch as the exact valua- 
tion is not always possible as no two 
lands may be the same either in res- 
pect of the situation or the extent or 
the potentiality nor is it possible in 
all cases to have reliable material from 
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which that valuation can be accurately 
determined. 


5e Bearing these principles in 
mind, we do not think that the High 
Court was justified in adopting the re- 
gistered sale-deed, Ex. C-1 executed by 
the Ranchi Club, in favour of the 
President .of India, because that land 
is farther away not only from the 
land acquired- but from the town 
though it is on the main Ranchi- 
Chaibasa Road. Even the High Court 
recognised that there was no definite 
data for the two additions that have 
been made and in our view it would 
not be a proper method of ascertaining 
the value of the land acquired .The 
only two documents that may be con- 
sidered are Ex. 10 and Ex. 11 which 
are in respect of the lands situated in 
the vicinity and on either side of the 
fend acquired. The other sale deeds 
are ofsmaller areas and donot furnish 
a proper basis for ascertaining the 
market value and have been quite 
properly not relied upon by the learn- 
ed Advocate for the claimants. The 
annual rental value of the land acquir- 
ed, namely, Rupees 7,200/- will also 
not furnish a proper method of. com- 
putation because that was a rent fixed 
in 1944 when that land was not of such 
great value as it had acquired at the 
time when Section 4 notification was 
issued. A perusal of the correspon- 
dence between the owners of the land 
and the Deputy Commissioner of 
Ranchi would show that the land 
owners had given it at consessional rate 
to the Military authorities having. re- 
gard to the purpose for which it “was 
being put to use. On behalf of the 
claimants great reliance is placed on 
Ex. 11 which is a sale-deed executed on 
16-12-1946 by the claimants to the 
Ranchi Automobiles of an area of 1 
bigha 17 Kathas equal to .617 acres for 
Rs. 1,45,000/-. After deducting Rupees 
15,403/- the price of the structures 
eccording to the Engineer’s report in 
1959 (Ex. 25), the net value of the 
land is Rs. 1,29,697/-. This value would 
work out to Rs. 2,08,135.70 per acre. 
The. High Court rejected the com- 
putation on the ground that though the 
land was contiguous to the land under 
acquisition, neither the value of. the 
pump and the other structures belong- 
ing to Burmah Shell nor the value of 
the structures that might have been on 
the land on the date of the sale which 
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were built by the vendees as lessees 
could be ascertained either from the 
sale-deed or the evidenze. Ex 10 is 
a lease in respect of 1/3 acre granted 
by the owners to Thakur Chandra Bali 
Shah and others executed on 20-2-1950 
on a monthly rent of Rupees 157/-. 
The High Court calculated the monthly 
rental of the land under acquisition at 
that rate to be not less than Rupees 
2,000/- per month or Rupees 24,000/- 
per year. On the basis: of 20 times 
the annual rent is computed Rupees 
4.80,000/- as the market value which 
works out at Rupees 1.03,226/- per 
acre. It is, however, pointed out on be- 
half of the claimants that the High 
Court made a mistake in thinking that 
the rent for the land leas2d under Ex. 
10 was Rupees 157/- p. m. and on that 
basis it calculated the annual rental 
value of 4.65 acres of the acquired 
land. We have checkec the figures 
from the original lease end find that 
in fact the rent is Rupees 175/~ and not 
Rupees 157/-. On this basis the rate 
per acre of 20 times annual rental value 
would cometo Rs. 1,26,000/-. Even 
if Fx. 11 is to be taken as the basis and 
the value of the structures as given 
by the Engineer in Ex. 25 is to be 
accepted that cannot furrish a proper 
basis because the land in question is 
a small area of .617 acres or just over 
1/2 an acre. A smaller area such as 
this on a main road would certainly 


fetch a higher price compared to a” 


larger undeveloped area even thou 

it may have a frontage on the main 
road. In order to develop that area 
at least the value of 1/3 of the land 
will have to be deducted for roads, 
drainage and other ameniczies. On this 
basis, the value of the land at Rupees 
9,08,135.70 per acre would, after de- 
‘duction of 1/3, come to Rs. 1,38,757/- 
per acre. On the basis of the rental 
of Rupees 175/- p. m. in Ex. 10, the 
value at 20 times the rental will work. 
out as already seen at Rs. 1,26,000/-. 
Allowing for an increase in rents from 
1950 to 1954, the date of Saction 4 noti- 
fication, say at 5% the value per acre 
may be Rupees 1,33,0C0/- or there- 
about. If we take the average of Ex. 10 
and Ex. 11 as computed by us the 
value per acre would come to 
about Rupees 1,35,878/-. In our view, 
Rupees 1,35,000/- per acre would be a 
a reasonable rate at which compen- 
sation could be awarded -0o the claim- 


ants. The High Court was not justifi- 
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ed in- giving 10% towards potential 
value because that element is inherenf 
in the fixation of the market value of 
the land and could not be assessed 
separately. The High Ccurt was also 
not justified in disallowing 5% award- 
ed by the Judicial Commissioner, 
Chhotanagpur as compensaton for 
severance merely because there was an 
entrance to the land. When a portion 
of the landis acquired and a large por- 
tion left out there would be a diminu- 
tion in the value of the land that is 
left out for which some compensation 
has to be allowed. The 5% allowed 
by the Judicial Commissioner, Chhota- 
nagpur is reasonable. In this view, 
the claimants would be entitled to a 
decree as follows in respect of the 
lands acquired :— 

(1) At the rate of Rupees 1,35,000/- 
per acre for 4.65 acres; 

(2) 5% severance ard 15% sola- 
tium on the market value computed as 
in (1); 

(3) Interest at 6% from the date 
of taking possession. 


6. The appeals of the claimants 
are allowed to the extent of the varia- 
tion and those by the Government are 
dismissed with costs. The claimants 
will be entitled to proportionate costs 
on the ditference between the amounts 
decreed and those that are now award- 
ed in each of the two appeals filed by 
them, 

Apreals allowed. 
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(A) Madras Estates Land Act (1 
of 1908), S. 20-A — Power of District 
Collector to divert disused communal 
lands. 

Before the Collector can order the 
diversion of the use of any communal 
land, he should first declare that the 
land or any portion of that land is no 
more required for any of the purposes 
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referred to in sub-clauses (a) and (b) 
of Clause (16) of Section 3 and he 
should further make an order in writ- 
ing directing that the same be used for 
any other specified communal purpose 
or if the same is not required for any 
communal purpose, that it be convert- 
ed into ryotwari Jand or landholder’s 
ryoti :and. Without a written order of 
the District Collector under Clause (b) 
of sub-section (1), no land which is set 
apart for any of the purposes referred 
to in sub-clauses (a) and (b) of Cl. (16) 
of Section 3 can be assigned or used 
for ary other purpose. (Para 14) 


Therefore, where apart from mak- 
ing a declaration that the communal 
- lands in question are no more required 
for purposes for which they were ori- 
ginally intended, the Collector passes 
no order under Clause (b) of Sec- 
tion 29-A (1), the lands despite the order 
of Collector continue to be communal 
lands. Hence any order of assignment 
passed by the Estate Manager: on 
wrong assumption that the Collector’s 
order had already converted the lands 
into ryotwari lands cannot confer any 
title cn the assignee. Further, as the 
Estate Manager had no power to con- 
vert the communal lands into ryotwari 
lands, his order of assignment of lands 
Cannot be considered as having validly 
converted the lands in question into 
ryotwari lands. (Paras 14, 15) 

(B) Madras Estates Land Act (1 of 
1908), S. 20-A — Communal land — 
— Power to deal with — Zamindar has 
no right, in view of Ss. 20 and 20-A, to 
deal with communal lands and hence 
the grant in respect of such lands by 
him does not confer any title on the 
grantee — (X-Ref:— S. 20). 

(Para 9) 


(C) Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
1948), S. 11 — Grant of Ryotwari Patta 
— Assistant Settlement Officer cannot 
grant a ryotwari patta in respect of 
communal lands — See. 11 does not 
authorise him to convert the communal 
land into a ryoti land. _ (Para 16) 

(D) Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
1948), S. 56 — Finality of decision of 
Settlement Officer. 


The decision of the Settlement 
Officer which is made final under this 
section must be a decision in respect of 
one of the matters referred to in sub- 
sec. (1) of Section 56. The question 
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whether the suit lands continue to be | 


communal lands does not fall within 
the scope of that section. (Para 20) 


(E) Madras Estates Land Act (1 of 
1908), S. 189 — Bar of jurisdiction of 
Civil Court — (X—Ref.:— Civil P. C. 
(1908), S. 9). 

The jurisdiction of the Civil Courts 
is taken away under S. 189 only in 
respect of suits or applications of the 
nature specified in Parts (A) and (B) 
of the Schedule to the Act. Where the 
dispute in question is not regarding 
matters mentioned in Parts (A) and 
(B) of that Schedule but is a Civil dis- 
pute, S. 189 is not attracted and the 
Civil Court has the jurisdiction to de- 
cide the same under Section 9, Civil 
BPC (Para 22) 

(F) Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 
1948), S. 3 (c) — Consequences of noti- 
fication under — The rights of Com- 
munity over commuual lands, which 
were not created by the principal or 
any other land holder, cannot be said 
to have been abrogated by Clause ( 
of Section 3. (Para 24) 
Cases Referred: Chronological Paras 
(1966) (1966) 1 Mad LJ 354 = 

79 Mad LW 205, Velathar 
Mooppanar v. Board of Revenue, 
Madras 17 

M/s. R. Vasudev Pillai and P. 

Kesava Pillai, Advocates, for Appel- 


“Wants; M/s. K. R. Chaudhuri and K. 


Rajendra Chowdhary, Advocates, for 
Respondents Nos. 1 to 4. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This is an appeal 
by special leave. Defendants 2 to 7in 
the suit are the appellants in this ap- 
peal. The plaintiffs who are respon- 
dents 1 to 4 herein sued for a declara- 
tion that Survey Nos. 12 to 18 com- 
prising an extent of 10 acres 54 cents 
in South Vallur village of Vijayawada 
Taluk are communal lands, the. 
villagers therein having rights of irriga- 
tion and drainage. In that suit they 
challenged the assignment of suit lands 
in favour of the 2nd defendant (1st ap- 
pellant) by the Estates Manager by his 
order of December 2], 1952. They 
also sought a permanent injunction 
restraining the defendants from inter- 


fering with the exercise of their 
rights in those lands. Further they 
prayed for a mandatory *hiunction 


against defendants 2 to 7 directing them 
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to restore “Agakodu” at tneir own cost 
to its original condition. The plaintifs 
brought the suit in a representative 


capacity after obtaining the permissian 
of the Court. 


2. The 2nd defendant resisted 
the suit on various grounds. He pleac- 
ed that he had been in possession of 
Survey Nos. 12 to 15 ever since 1943, 
after obtaining a grant from tke 
Zamindar of the South Vallur under 
Patta Ex. B-8 dated January 15, 1943. 
According to him after the abolitiq@ 
of the Estates under the Estates Abol- 
tion Act, 1948 (in short the Estates 
Abolition Act), Survey Nos. 16 to ¥8 
were held to be unnecessary for tke 
original purpose by the Collecto-. 
Thereafter those Survey Nos. were 
granted to him by the Estates Manager 
under Exh. B-16. He further pleaded 
that during the pendency of the suit, a 
Patta for the suit lends was granted 
to him under S. 11 of the Estates Abc- 
lition Act by the Assistant Settlemert 
Officer under Exh B-30 dated Decem- 
ber 10, 1955. 


3. The trial court dismissed 
the plaintiffs’ suit upholding the cor- 
tentions of the 2nd defendant. It care 
to the conclusion that the plaintif:s 
had failed to establish the communal 
character of the lands pleaded by them 
and further even if those lands were 
communal Jands at one time, they had 
ceased to be such in view of the var- 

ous orders passed by the authorities. 


4. The first appellate court re- 
versed the findings of tke trial court 
and decreed the plaintiffs’ suit zs 
prayed for. It came to the conclusion 
that the lands in question were comx- 
munal lands and the villagers hal 
rights of irrigation and drainage 
through those lands. It further came 
to the conclusion that the variots 
orders referred to by the 2nd defer— 
dant in his written stétement were 
either invalid or ineffective. The High 
Court has affirmed the decision of the 
Ist appellate court. 


5. Mr. R. V. Pillai, the learned 
Counsel for the appellants formulate] 
three contentions before us viz. (1) thet 
the conclusion reached by the 1st ar 
pellate court and affirmed by the Hign 
Court that the lands in question are 
communal lands has no basis in ev-- 
dence: (2) that the Civil Court had rmo 
jurisdiction to entertain the suit am 
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(3) in any event the communal rights 
in the suit lands were extinguished 
under S. 2 of the Estates Abolition Act. 


6. We shall now proceed to 
examine these contentions. But before 
doing so, it is necessary to point out 
that Mr. Pillai attempted to reopen 
questions of fact which appear to have 
been coneeded before the High Court. 
We have not permitted him to do.so. 
From the judgment of the High Court, 
it is clear that the arguments in thaf 
court proceeded on the basis that the 
suit lands were once communal lands; 
Survey Nos. 12 to 15 even now con- 
tinue to be communal lands but Sur- 
vey Nos. 16 to 18 ceased to be as such 
because of the order passed by the ` 
Collector, Krishna on October 29, 1946 
under S. 20-A (1) of the Madras Esta- 
tes Land Act as well as that passed by 
the Estates Officer and Assistant Set- 
tlement Officer subsequently, to which 
we shall refer presently. In the course 
ofthe judgment the learned Judge of 
the High Court observed: 


l “It is not in dispute that the lands 
o. Nos. 12 to 18 and measuring 10 acres 
and 54 cents, situate in South Vallur 
village in Vijayawada taluk are pora- 
mboke lands. That. they were used 
for the purpose of irrigation and drai- 
nage is also not in dispute. It is com- 
mon ground that under Ex. A-1, the 
Collector, Krishna passed an order 
under Sec. 20-A (1) (a) of the Madras 
Estates Land Act as amended by 
Madras Act VIII of 1934 to the effect 
that lands, S. Nos. 16; 17 and 18 were 
no longer required for the purpose for 
which they were originally intended. 
Under that order, the Collector ask- 
ed the Zamindar to say whether he had 
got any reversionary rights in the 
lands. What happened subsequently 
is not clear from the record. It is 
however common ground that S. 
Nos. 12 ta 15 (both inclusive) continu- 
ed to be communal lands and no order 
under section 20-A (2) was at any time 
passed by Collector converting these 
communal lands into ryotwari lands 
or assigned them to anyone till the es- 
tate was abolished. It will thus be 
clear that there was merely a declara- 
tion that S. Nos. 16, 17 and 18 were no 
Jonger required for the purpose for 
which they were originally intended. 
No further order converting those 
lands to ryotwari lands was passed 
and that S. Nos. 12 to 15 continued to 
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be communal Iands till the estate: was 
abolished.” 


eae In view of the stand taken 
by the appellants before the High 
Court, it is not permissible for them to 
contend that Survey Nos. 12 to 18 
were at no time communal lands nor 
is it open to them to contend that Sur- 
vey Nos. 12 to 15 do not still continue 
to be communal lands. The contro- 
versy as regards the nature of the 
lands, therefore, must be confined to 
Survey Nos. 16, 17 and 18. In this 
view, the first contention of Mr. Pillai 
fails so far as Survey Nos. 12 to 15 are 
concerned. 


8. So far as Survey Nos. 16 to 
' 18 are concerned, it was said that these 
fands had ceased to be communal lands 
as a result of the various orders pass- 
ed by the authorities. Let us examine 
whether this contention is correct? Be- 
fore doing so it is necessary to refer to 
some of the provisions in the Estates 
- Land Act as well as the Estates Aboli- 
tion Act. No material was placed be- 
fore the court to show that the South 
Vallur Zamindari Estate included Sur- 
vey Nos. 12 to 18. Section 3 of the Es- 
tates Land Act defines an “Estate” as 
meaning: 


(a) “any nevinanentlycacttied es- 
fate or temporarily settled zamindari; 
(b) any portion of such permanenta 
y-settled estate or temporarily-settled 
zamindari which is separately register- 
ed in the office of the Collector; ` 
(c) any unsettled palaiyam or 
Hagin; 


(d) any inam village of which the 
grant has been made, confirmed or 
recognized by the Government not- 
withstanding that subsequent to’ the 
grant, the village has been partitioned 
among. the grantees or the successors 
in title of the grantee or grantees. 


(Contd. on Col. 2) 
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Explanation (1) Where a grant of an 
inam is expressed to be of a named 
village, the area which forms the sub- 
ject-matter of the grant shall be deem- 
ed to be an estate notwithstanding that 
it did not include certain lands in the 
village of that inam which have al- 
ready been granted on service or other 
tenure or been reserved for communal] . 
purposes.” 


9. This definition does not help 
the appellants. The appellants have 
failed to establish that the Zamindar 
could have conveyed any right in the 
suit lands to the appellants. In view of 
Ss. 20 and 20-A of the Estates Land 
Act, to which we shall refer a little 
later, no Zamindar appears to have 
had any right to deal with communal 
lands. Hence the alleged grant by the 
Zamindar, does not appear to confer 
on the first appellant any title. 


10. This takes us to the ques- 
tion whether the order made by the 
Collector on October 18, 1946 (Exh. . 
A-1) can be considered as having con- 
ferred any title on the Zamindar in 
respect of Survey Nos. 16, 17 and 18. 
That order reads: 

“Re. A3-13 M. P, 46 : 

- Exhibit A.1 


Proceedings of tħe Collector, Krishnà 
T at Chilakatapudi. i 
Sub: E. L. Act — Bezwada’ Taluk, 
South Vallur, S. Nos. 17, 18, 16 En- 
quiry under Section 20-A. Order under 
Section 20-A (1) (a) passed. 


Read: This office B. Dis. 5876-45 D/29- 
3-45 and R. D. O’s Dis. 9609/46 dated 


18-10-46. 
ORDER 

Under Section 20A (1) (a) of the 
Madras M. L. Act as amended by . 
Madras Act VIII of 1934, . the lands 
mentioned in-the schedule below are 
declared to be no longer required for 
the purpose for which they were ori- 
ginally intended. 


SCHEDULE. _ | 
Taluk Village S. No. Extent Original classification 
Bezwada South Vallur — 16 0.85 Agakodu P. W. D. 
17 l-72 Drainage channel 
18 1-19 l ere 
29/10, Collector 


2) The Zamindar is requested fo 
state whether he has any oral or docu- 
mentary evidence to prove that the 
reversionary right in the lands vest in 
him and to adduce it if any, before 


the Collector within sixty days from 
the date of this order. 
Sd/- 
22-10-53, 
Try. Deputy Collector Krishna”, 
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11. For determining the effect 
of that order, it is necessary to rezer 
to some of the provisions of the Es-a- 
tes Land Act. Section 3 (2) of that 
Act defines “Ryot” as meaning: 


ta person who holds for the pur- 
pose of agriculture ryoti land in an 
estate on condition of paying to the 
landholder the rent which is legal cue 
upon it” - 

. 12. “Ryoti land” is defined in 
S. 3 (16) which says: 

t "Ryvoti land” means cultivable 
Tand in an estate other than private 
land but does not include — 

(a) xx xx XX 

(b) threshing-floor. cattle-stards, 
village sites, and other lands situazed 
in any estate which are set apart for 
the common use of the villagers. 

(c) xx xx xx ” 

13. Section 20-A of the Estates 
Land Act says: | 

“(1) Subject to suca rules as zhe 
State Government may prescribe in 
this behalf, the District Collector may 
on the application of the landholder, a 
ryot or any other persan interestec — 

(a) declare that amy land or eny 
portion of any land which is set 
apart for any of the purposes refer-ed 
to in sub-clauses (a) ani (b) of clause 
16 of section 3 is no longer requiced 
for its original purpose; and 

(b) by order in writing direct — 

(i) that any such land or portion 


in respect of which such declaration is- 


made be used for any other speciiied 
communal purpose; or 


(ii) if such land or portion is not 
required for any communal purpase, 
that it be converted into ryotwari land 
or landholder’s ryoti land according 
as the reversionary rights in such land 
vest under the terms, 2=xpress or m- 
plied of the sanad, title-deed or otmer 
grant (in the Government) or in the 
Jandholder: 

Provided that before making any 
such declaration and order, the Dis- 
trict Collector shall have due regard 
to any other customary rights of the 
landholder or the ryots in the uset of 
such land or portion and shall satisfy 
himself that the exercise of sich 
rights would otherwis2 be provided 
for adequately if the d2claration and 
order are put into effect: 


Provided further that in the case 


of any fand of the description referred 
to in sub-clause (a) of clause (16) of 
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section 3 the reversionary rights in 
which vest in the landhoider under the 
terms, express or implied, of the 
sanad, title-deed or other grant, any 
order under sub-clause (i) of cl. (b) 
shall be made only with the consent 
of the landholder. 


(2) Without the wriiten order of 
the District Collector under clause (b) 
of sub-section (1), no fand which is set 
apart for any.of the purposes referred to 
in sub-clauses (a) and (b) of clause (16) 
of section 3 shall be assigned or used 
for any other purpose. Nothing con- 
tained in this sub-section shall affect 
or take away or be deemed to affect 
or take away the customary rights of 
the Jandholder or the ryots in the user 
of any such land.” 


14. Before the Collector can 
order the diversion of the use of any 
communal land, he should first declare 
that the land or any portion of that 
land is no more required for any of 
the purposes referred to in sub-clauses 
(a) and (b) of clause (16) of S. 3 and he 
should further make an order in writ-| 
ing directing that the same be used for 
any other specified communal purpose 
or if the same is not required for any 
communal purpose, that it be convert-| 
ed into ryotwari land or landholder’s 
ryoti land. It is clear from sub-s. (2) 
of S. 20-A that without a written order 
of the District Collector under cl. (b) 
of sub-s. (1), no land which was set 
apart for any of the purposes referred 
to in sub-cls. (a) and (b) of cl. (16) of 
S5: 3 can be assigned or used for any 
other purpose. The order of the Col- 
lector on which the first appellant has 
relied is an incomplete order. Apart 
from making a declaration that Survey 
Nos. 16 to 18 are no more required for 
purposes for which they were original- 
ly intended, the Collector did not ap- 
pear to have made any order under 
cl. (b) of S. 20-A. Hence despite the 
order of the Collector, Survey Nos. 16 
to 18 continue to be communal lands. 


15. Reliance was next placed 
by the appellants on the order of the 
Estates Manager dated December 21, 
1952 (Ex. B-2) for claiming title to the 
suit properties. In this order the Es- 
tates Manager proceeded on the basis 
that the Collector’s order to which we 
have already made reference had al- 
ready converted Survey Nos. 16 to 18 
into ryotwari lands. This is an errone- 
ous assumption. That assumption can- 
not confer any right on the Ist appel- 
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lant. The Estates Manager is not shown 
to have had any power under any law 
to convert the communal lands into 
ryoti lands. Hence his order cannot be 
considered as having validly convert- 
ed the suit lands into ryoti lands. 


16. Lastly appellants sought 
Support from the order of the Assis- 
tant Settlement Officer made on De- 
cember 10, 1955 (Ex. B-30). This order 
was made during the pendency of the 
suit and without notice to the plain- 
tiffs-respondents. It is purported ` to 
have been made under S. 11 (a) of the 
Estates Abolition Act. Under that order 
the Assistant Settlement Officer grant- 
ed to the Ist appellant ryotwari patta 
in respect of Survey Nos.16 to 18. Sec- 
tion 11 of the Estates Abolition Act, 
does not authorise the Assistant Settle- 
‘ment Officer to convert the communal 
‘land into a ryoti land. That section 
reads: . 


“Every ryot in an estate shall, 
with effect on and from the notified 
date, be entitled to a ryotwari patta in 
respect of — - 

(a) all ryoti lands: which, immedi- 
ately before the notified date, were 
properly included or ought - to have 
been properly included in the holding 
and which are not either lanka lands 
or lands in respect of which a land- 
holder or some other person is entitled 
to a ryotwari patta under: any othér 
provision of this Act; and 

(b) all lanka lands in his occupa- 
tion immediately ‘before the notified 
date, such lands having been in his oc- 
Cupation orin that of his predecessors- 
in-title continuously from the 1st day 
of July 1939: 

Provided that no person who has 
been admitted into possession of ‘any 
land by a landholder on or after the 
Ist day of July, 1945 shall, except 
where the Government after an exa- 
mination of all the circumstances other- 
wise direct, be entitled to a ryotwari 
patta in respect of such land. ` 
Explanation: No lease of any Janka 
land and no person to whom a right to 
collect the rent of any land has been 
leased before the notified date, includ- 
ing an ijardar or a farmer of rent, 
shall be entitled to a ryotwari patta in 
respect of such land: under this sec- 
tion.” 
: 17. The lands with which we 
are concerned are not lanka lands nor 
were they declared to be ryoti lands 
either under the Abolition Act or under 


the Estates Land Act. That being so. 


the Assistant Settlement Officer had] 


no competence to grant ryotwari patta 
In respect of those’ lands — see the 


decision of the Madras High Court in 


Valathar Mooppannar v. Board of 
Revenue, Madras, (1966) 1 Mad LJ 354. 
That officer has purported to grant the 
patta in question even without notice 
to the interested parties and that 
during the pendency of the suit. 


18. . For the reasons mentioned 


. above, we are unable to accept the 


contention of the appellants that Sur- 
vey Nos. 16 to 18 have ceased to be 


communal lands or that the appellants. 


had. obtained any lawful title to them. 


` 19. 
of the 


It was urged that the order 
Assistant Settlement Officer 


`- whether the same was in accordance 


with law. or not must. be deemed to be 
final in view of S. 56 of the Abolition 
Act. This contention is again unten- 
able. Section 56 says:. 


“(1) Where after an estate is noti- 
fied, a dispute arises as to (a) whether 
any rent due from a ryot for any fasli 
year is in arrear or (b) what amount 
of rent isin arrear or (c) who. the law- 
ful ryot.in respect of any holding ‘is, 
the dispute shall be decided by the 
Settlement Officer. . 


(2) Any person deeming himself 
aggrieved by any decision of the Set- 
tlement Officer under sub-section (1) 
may, within two months from the date 
of the decisicn or such further time as 


the Tribunal may in its discretion al- 


low, appeal to the Tribunal and its 
decision shall be final and not be lia- 


law: 


20. The decision of the Settle- 
ment Officer. which is made final 
under this section must be a decision 
in respect of one of the matters refer- 
red toin sub-s. (1) of S. 56. The con- 
troversy with which we are concerned 
in this case viz. whether the suit lands 
continue to be communal “lands does 
not fall within the scope of that sec- 
tion. -Hence we are unable to accept 
the contention of the appellant that 
the order made by the Settlement Offi- 
cer has become final or conclusive. It 
is a wholly invalid order. In this view, 
it is not necessary to consider whether 
én order made under S. 11 without 
notice to the interested person$ can be 


-considered as a valid order. 


‘n 


ble to be questioned in any Court of 


~ 
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_ 21. The contention that. the 
civil courts have no jurisdiction to go 
into the controversies arising for deci- 
sion in this case in view of S. 189 (1) 
of the Estates Land Act is again with- 
out merit. That section provides: 


“A District Collector or Collector 
hearing suits or applications l 
nature specified in Parts A and B of 
the Schedule and the Board of Reve- 
nue or the District Collector exer- 
cising appellate or revisional jurisdic- 
tion therefrom shall hear and, deter- 
mine such suits or applications or exer- 
cise such ‘jurisdiction as a Revenue 
Court. 

No Civil court in the exercise of 
its original jurisdiction shall take cog- 
nizance of any. dispute or matter in 
respect of which such suit or applica- 
tion might be brought or made.” 


22. The jurisdiction of the 
civil courts is taken awy only in res- 
pect of suits or applicetions of the 
nature specified in parts (A) and (B) 
of the Schedule to the Act. No reli- 
ance was placed by the appellants on 
any of the matters mentioned in part 
(A) of the Schedule..Even as regards 
matters mentioned in part (B) reliance 
was only placed on item 5 of that 


Schedule. Part B refers to applications - 


to be disposed of by a District Collec- 
tor or Collector. Item 5 refers to a 
decision of the Collector under S. 20-A 
(1). We have already come to the con- 
clusion that the Collector had made no 
order under that section. Hence S. 189 
of the Estates Land Act is. not attract- 
ed to the present case. The dispute 
with which we are concerned is:a civil 
dispute. Therefore the court below 
had jurisdiction to decide the same 
ess S. 9 of the Civil: Procedure 
ode. 


23; The only other contention 
that remains to be considered is that 
the communal rights in the suit lands 
stood abolished under S. 3 of the 
Estates Abolition Act. This contention 
does not appear to have been taken be- 
fore the High Court. Therefore we see 
no justification to go into that conten- 
tion. That apart, there appears to þe 
no basis for that contention. Section 3 
(a) of the Estates Abolition Act, repeals 
several Acts including the Madras 
Estates Land Act, 1908. In view of cl. (b) 
of that section all Estates including the 
communal lands, porambokes and. other 
ryoti lands, waste lands pasture ‘lands, 
Lanka lands, forests; mines and mi- 


Kasi Ram v. 


of the . 


~ 
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nerals, quarries, rivers and streams 
tanks and irrigation works; fisheries 
and ferries stood transferred to the 
Government and vested in them free 
from all encumbrances. It further pro- 
vides that the Madras Revenue Reco- 
very Act, 1864, the Madras Irrigation 
Cess Act, 1865 and all other enact- 
ments applicable' to ryotwari areas 
shall appiy to that estate. Clause (c) of 
that section prescribes that 


“all rights and interests created 
In or over the estate before the notifi- 
ed date by the principal or any other 
Jandholder shall as against the Gov- 
ernment cease and determine.” 


24, Tt is true that the suit lands 
in view of Sec. 3 of.the Estates Abo- 
lition Act did vest in the Govern- 
ment. That by itself does not mean 
that the rights of the community over 
it were taken away. Our attention has 
not been invited to any provision of 
law under which the rights of the 
community over those lands can be 
said to have been taken away. What 
has been abrogated is the rights and 
interests created in or over ‘the estate 
before the notified date by the prin- 
cipal or other landholder. The rights 
of the community over the suit lands 
were not created by the principal or 
any other landholder. Hence those 
rights cannot be said to have been 
abrogated by Clause (c) of Section 3 
of the Estates Abolition Act. 


25. In the result this appeal 
fails and the same is dismissed with 
costs. 


Kazani 


App2al dismissed. . 


AIR idee SUPREME COURT 1427 
(V 59 C 255) 


(row Delhi: ILR (1970) 2 Delhi 408) 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


Kani Ram and another, Appel- 


_ Tants v. Smt. Kazani and others, Res- 


pondents. 

Civil Appeal No. 247 of 1971, D/- 
19-4-1972. 

Civil P. C. (1908), S. 11 — Rule of 
constructive res judicata applies to ex- 
ecution proceedings. 

The decision of the Executive 
Court and the first Appellate Court 
that the Court which passed the 
decree for eviction was satisfied about 


EP/EP/C674/ 72/GDR ; 
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the existence of grounds mentioned in 
Section 13 of the Delhi and Ajmer 
Rent Control Act held, was not one 
of law only but of a mixed question of 
law and fact and thus could not be 
agitated in subsequent execution pro- 
ceedings. ILR (1970) 2 Delhi 408, Re- 
versed. AIR 1971 SC 2355, Followed. 

(Para 5) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2355 = (1970) 3 
SCR 830, Mathura Prasad Sarjoo 
Jaiswal v. Dossibai N. B. 
Jeejeebhoy 5 


(1969 2 SCR 432 = (1970) 2 
SCJ 153, Bahadur Singh v. Muni 
Subrat Das 5 


Mr. O. C. Mathur, Aivo of 
M/s. J. B. Dadachanji and Co. and Mr. 
P. G. Bhartari, Advocate, for Appel- 
lants; M/s. Sardar Bahadur Saharya 
and Vishnu Bahadur Saharya, Advo- 
. cates of M/s. Saharya and Co. and 
Miss Yougindra Khushalani, Advo- 
cate, for Respondents. 


The Judgment of the Court was 
delivered by 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Delhi High Court. 


2. One Jaigopal instituted a 
suit for ejectment and recovery of rent 
under Clauses (a) and (e) of Section 13 
of the Delhi and Ajmer Rent Control 
Act 1952 in respect.of a house situ- 
ate in Pahargunj against the tenant. 
The grounds on which ejectment was 
sought were non-payment of rent and 
bona fide personal requirement of the 
landlord. The suit was resisted by 
the tenant on various grounds but 
ultimately on June 2, 1956 a decree 
for ejectment was, 
basis of a compromise. The suit with 
regard to the recovery of arrears of 
rent was dismissed. On June 6, 1959, 
the decree holder filed an application 
for execution ‘of the decree. The 
tenant raised various objections: one 
of the objections was that the decree 
sought to be executed was based on a 
compromise and not on any findings 
of the Court with the result that 
it was a nullity. On September 7, 1960 
the Execution Court dismissed the 
objection and allowed the execution 
application of the landlord. That 
order was confirmed in appeal by the 
Additional - Senior Sub-Judge on 
October 13, 1961. The judgment- 


Kani Ram v. Kazani 


passed on the ` 
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debtor weni up in revision but the 
Same was dismissed by Mahajan, J. 
on Decernber 19, 1962. 

3. In March 1962, J aigopal 
the decree holder had sold $ share in 
the house in dispute to Kani Ram and 
Babu Lal the present appellants be- 


.fore us. The remaining 4 share was 
Sold by him to one Ramiilal. In the 
year 1963 an execution application 


was filed by the appellants and Ramjiji- 
la] after obtaining the necessary orders 
of the Court under Order 21, Rule 16 
of the Code of Civil Procedure. In 
1969 the appellants.also obtained the 
order of the competent authority under 
the Slum Areas (Improvement and 
Clearance) Act to execute- the decree 
for eviction. On February 9, 1968 
Ramjilal sold his right, title and in- 
terest in a portion of the house in dis- 
pute to Tara Chand, one of the judg- 
ment-debtcrs. On July 26, 1968 


an application for execution was filed 


against the present respondents which- 
was allowed by the Executing Court. 
An appeal against that order by the 
respondent failed. The matter was 
taken in revision by the -respondent 
to the High Court anda learned single 
Judge allowed the revision application 
and directed the execution application 
to be dismissed. 


4, There are oniy two points 
which required determination. One 


is whether the matters agitated. 
in the second set of execution 
proceedings were barred by the 


applicability. of constructive res judi- 
cata. - The other is whether the 
original decree for ejectment was 
valid and was not a nullity. The 


. High Court took the view that the de- 


cisions of the Courts in the first set 
of execution proceedings did not 
Operate as res judicata as the sub- 
stantial question involved was purely 
one of law. According to the High 
Court a decree for ejectment obtained 
under the Delhi and Ajmer Rent 
Control Act on the basis of compro- 
mise: was a nullity. Although in the 
previous execution proceedings which 
ended with the order of Mahajan, J., 
made on December 19, 1962 it had 
been held that the decree was valid 


- that decision could not bar an objection 


being raised by the judgment-debtors 
in the second set of proceedings with 
regard to the validity of the decree 
which was a pure question of*law. In 
our judgment . the High Court fell 
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into an error in consicering that zhe 
decision of the Courts in the previous 
execution proceedings erding with -he 
order of Mahajan, J., made on Decem- 
ber 19, 1962 involved a pure queston 
of law. A perusal of the orders both 
of the Executing Court and the frst 
appellate Court shows that it was on 
an examination of the entire facts tiat 
the Courts arrived at the conclusion tiat 
when the decree for ejectment was 
made the Court had satisfied itself 
about the existence o2 the grounds 
which had been alleged in the peti- 
tion filed by the landlord. 


5. Tt is true that Section 13 (1) 
of the Rent Control Act prohibited zhe 
Court from passing the decree or 
order for recovery of possession of eny 
premises in favour >f a landlerd 
against the tenant unless the Coart 
was satisfied that one or more of zhe 
grounds given in that provision ex-st- 
ed; (See Bahadur Singh v. Mani 
Subrat Das, (1969) 2 SCR 432). In he 
judgment of the Senior Subordinate 
Judge dated October 30, 1961 given in 
the first set of execution proceedings 
the various circumstanc2s were cen- 
sidered by which the learned Judge 
came to the conclusion zhat the Court 
which passed the decree for evict.on 
was satisfied that one cr more of -he 
grounds mentioned in Section 13 of -he 
Rent Conrol Act had keen made cut. 
The decision given in the first set of 
execution proceedings was thus not 
one of law only but of a mixed ques- 
tion of law and fact. Such a decison 
undoubtedly would operate as res 
judicata. In execution proceedings 
Section 11 of the Code of Civil Pro- 
cedure does not apply ix terms but she 
rule of constructive res judicata ^as 
always been applied. Even accord- 
ing to the judgment o7 this Court in 
Mathura Prasad Sarjo0 Jaiswal v. 
Dossibai N. B. JeejeeEhoy, (19708 3 
SCR 830 = (AIR 1971 SC 2355) on 
which the learned Judze of the Hgh 
Court relied in the judgment under 
appeal laid down that a mixed ques- 
tion of law and fact determined in she 
earlier proceedings between the same 
parties could not be questioned in a 
subsequent proceedings between them 
We have no manner of doubt for these 
reasons that the High Court was wrong 
in not sustaining the judgment of the 
Senior Sub-Judge, Delhi, dated Novem- 


ber 14, 1969 by which the order of 


State of Punjab v. 


Madan Singh S. C. 1429 
the Executing Court dated August 23, 


1969 had been upheld. In this view of 


the matter the second point calls for 
no decision. 


6. In the result the appeal is 
allowed, the order of the High Court 
is set aside and that of the Courts be- 
low restored. The appellants will be 
entitled to. costs in this Court. 


Appeal allowed. 


AIR 1972 SUPREME COURT 1429 
(V 59 C 256) 


| (From: Punjab & Haryana)* 
K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


The State of Punjab (In both the 
Appeals), Appellant v. 1. Madan Singh 
and others, (In C. A. No. 2290 of 1968), 
2. Iqbal Singh and others, (In C. A. 
No. 2291 of 1968), Respondents. 


Civil Appeals Nos. 2290 and 2291 
of 1968, D/- 19-4-1972. 

(A) Government of India Act 
(1935), S. 241 — Punjab Financial 
Commissioners’ Subordinate Service 
Rules (1943) under, Rr. 5 (e), 6 — 
Promotion to post of Assistant — 
Executive instructions prescribing 
passing of some test as condition pre- 
cedent are void. 


Executive instructions by Gov- 
ernment prescribing passing of depart- 
mental test as condition precedent for 
promotion to the post of Assistant are 
void as they amount to violation of 
rules framed under S. 241. 

(Para 4) 


(B) Constitution of India, Art. 133 
— Powers of Supreme Court. 


Where the High Court condoned 
the delav in filing of writ petition by 
exercising its discretion, the Supreme 
Court would decline to interfere with 
the exercise of such discretion. 

(Para 5) 


Mr. M. C. Chagila, Sr. Advo- 
cate, (M/s. V. C. Mahajan and R. N. 
Sachthey, Advocates, with him), (In 
C. A. Nc. 2290 of 1968) and Mr. R. N. 
Sachthey, Advocate (In C. A. No. 2291 
of 1968) for Appellant; Mr. M. C. Setal- 
vad, Sr. Advocate, (Mr. P. C. Bhartari, 
Advocate, with him), for Nos. 1 to 4. 
(in C. A. No. 2290 of 1968) and Mr. 


*(Civil Writ Nos. 88 and 156 of 1967, 
D/- 22-3-1968 — Puni. & Har.) 
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P. C. Bhartari, Advocate for No. 1. (In 
7 A. No. 2291 of 1968), for Respon- 
ents. 


The following J udgment of the 
Court was delivered by 


HEGDE, J.:— The questions of law 
to be decided in these appeals by cer- 
tificate, arising from two writ petitions 
filed by some of the respondents in 
these appeals in the High Court of 
Punjab and Haryana, are more or less 
similar to those’: which we have decid- 
ed in Civil Appeals Nos. 1639-1641 of 
1968, 31, 1279 and 2227 of 1969. 


oO ies For deciding those questions 
it is sufficient if we refer to the case 
of the writ petitioner Madan Singh. 
Before doing so it is necessary to refer 
to the reliefs asked for by the writ 
petitioners They had prayed for 
issuance of a proper writ, order or 
direction to annul the executive in- 


= -structions by which the Government of 


Punjab in 1950 prescribed a depart- 
. mental test as a condition precedent 
for considering the promotion of clerks 
-to the post of Assistants, as according 


to the writ petitioners those instruc- 


tions were not based on any authority 
of law. They had also asked for con- 
sequential direction to the State of 
Punjab to re-determine the seniority 
of the petitioners on the basis of Finan- 
cial Commissioners’ (Punjab) Subordi- 
nate Service Rules, 1943 (to be herein- 
after referred to as the Rules) framed 
under S. 241 of the Government of 
India Act, 1935. The High Court of 
Punjab and Haryana has accepted 
those writ petitions and set aside the 


orders of reversion of the petitioners ` 


made sclely on the ground of non-pass- 
ing the departmental test. It has direct- 


ed that the seniority of the writ peti- . 


tioners in their parent State, State of 
Punjab and their subsequent senio- 


rity in the United Punjab should be - 


determined in accordance with the 
principles laid down in its judgment. 


3. Now let us examine the case 
of Madan Singh. Madan Singh joined 
the Financial Commissioner’s office in 
Lahore before the partition of India. 
As per rule 5 (e) of the Rules, anyone 
could ‘be appointed as an Assistant if 
he possesses sufficient experience of 
the Rules and Regulations and was 
capable of putting up intelligent notes 
and dréfts. Rule 6 provided that the 
post of an Assistant could be filled up 


by promotion from among the clerks 
in the Financial Commissioner’s office 
likely to make a good Assistant. It is 
not denied that under the Rules no 
clerk had to pass an examination or 
a test before being considered for pro- 
motion as an Assistant. On June 29, 
1950, the Revenue Secretary to the 
Financial Commissioner, Punjab issu- 
ed an office order No. 42 of 1950 pres- 
cribing a test for those who are work- 


-ing as Senior Clerks and those who are 


officiating as Assistants in order to 
guide the making of promotions to the 
post of Assistants. The Office order 
Stated that the officials who refused to 
take the test or failed to qualify in it 
“will not be deemed eligible for pro- 
motion”. This office order was modifi- 
ed from time to time. But we are not 
concerned with those modifications in 
these appeals. Under an office order 
dated June 30, 1955, it was directed 
that the seniority of Assistants would 
be counted from the date of actual pro- 


motion to the rank and not from the ` | 


date of passing the test. Madan Singh 
had been promoted as an Assistant ear- 
lier. He was reverted to make room 
for those who had passed the qualify- 
ing test. Similar is the position of 
other petitioners. 


4. For the reasons we have al- . 
ready mentioned in Civil Appeals Nos. 
1639 to 1941 of 1968, 31, 1279 and 2227 
of 1969, we agree with the High Court 
that the executive instructions issued|: 
by the State Government are void as 
they amount to an alteration of the 
rules prescribed under S. 241 of the 
Government of India Act. 


5. It was urged on behalf off 
the State that the High Court should 
not have granted any relief in the writ 
petitioris as the petitioners were guilty 
of Jaches inasmuch as they approach- 
ed the Court after a long delay. This 
contention does not appear to have 
been urged before the High Court. The 
High Court having exercised its discre- 
tion in granting the reliefs asked for, 
we see no reason to interfere with its 
discretion. . 


6. -In the result these appeals 
fail and they are dismissed with costs. 


Appeals dismissed. 
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AIR 1972 SUPREME COURT 1431 
(Y 59 C 257) 
(From: Industrial Court, Madhya 
Pradesh)” 
C. A. VAIDIALINGAM AND I. D. 
DUA, JJ. 
. Awdesh Kumar Bhatnagar, Ap- 
pellant v. The Gwalicr Rayon Silk 
Mfg. (Weaving) Co. Ltd. and another, 
Respondents. 
Civil Appeal No. 1835 of 1967, D/- 
17-4-1972. 
(A) Constitution of India, Art. 226 


— Domestic enquiry — Production of 
documents by employer — Delay in 
exercise of right by delinquent — 
Eifect. (Para 17) 


Where a delinquent employee ap- 
Plies to the Enquiry officer to compel 
the employer to produce certain docu- 
ments in order to facilitate cross-exa- 
mination of witnesses and the applica- 
tion is disallowed on ground that the 
Same is made long after the examina- 
tion of the witnesses is over and as an 
afterthought, the delinquent can- 
not complain violation cf principles of 
natural justice. (Para 17) 

(B) M. P. Industrial Relations Act 
(27 of 1960), Ss. 66, 67 — Revision — 
Powers of Industrial Court. (Para 22) 

Where the Labour Court has com- 
mitted serious mistakes, the Industrial 
Court gets jurisdiction to interfere in 
revision. (Para 22) 


Mr. Naunit Lal, Advocate for Ap- 


pellant; Mr. G. B. Pai, Sr. Advocate, 
(Mr. D. N. Mishra, Advocate for M/s. 
J. B. Dadachanji and Co., with him), 
for Respondents. 

The following Judzment of the 
Court was delivered by : 

VAIDIALINGAM, J.:— This ap- 
peal, by special leave, is against the 
orders dated September 27, 1966 of the 
Industrial Court .Madnya Pradesh, 
Indore, in Revisions Nos 46 and _ 50/ 
MPIR/66 reversing the order dated 
February 25, 1966 passed by the Pre- 
siding Officer, Labour Court, Ujjain, 
in case No. 17 of 1969 Labour. 


2. The appellant, at the mate- 
rial ‘time, was an employee of the res- 
pondent Company and was working in 
its Coal and Bardana seztion as Coal 
Ash Supervisor. He was 2n duty on the 


*(Revns. Nos. 46/M. P. I.R./1966 and 
50/M.P.LR./1966, D/- 27-9-1966 — 
Ind. Court — Madh. Pra.) 
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morning of April 24, 1963. It was the 
duty of the appellant to sign and issue 
slips to the contractors in order to en- 
able the latter to remove coal ash on 
donkeys outside the premises of the 
Company. As, according to the Com- 
pany, some malpractice was suspected 
on the part of the appellant in the is- 
sue of such slips, the latter was sus- 
pended and a charge sheet dated April 
26, 1963, issued. In the charge-sheet 
it was stated that the appellant had is- 
Sued gate pass to one Bhagirath on 
April 24, 1963 in order to enable the.. 
latter to remove 48 donkey loads of 
coal ash. It was alleged that the ap- 
pellant gave eight more slips to. Bhagi- 
rath on April 25, 1963 to enable the 
latter: to,remove additional material 
from the Company’s premises. On 
checking at the gate, it was discovered 
that Bhagirath was removing extra 
goods which he was not entitled to do. 
On these allegations,, the appellant 
was charged under Standing Order 
No. 12 for dishonesty in connection 
with the business of the Company’s 
property. He was asked to show cause 
why he should not be dismissed for the 
said misconduct. 


3. The appellant sent on April 
29, 1963 a fairly elaborate answer to 
the show cause notice. He controvert- 
ed the allegations that he had acted 
dishonestly in dealing with the Com- 
pany’s property. On the other hand, 
he pleaded that there was an enor- 
mous rush of work on the relevant 
date and that by mistake or inadver- 
tence he may have issu2d additional 
slips to the contractor Bhagirath. He 
further pleaded for withdrawal of the 
show cause notice and for dropping the 
further proceedings contemplated in 
the notice. i 


4. An enquiry was held in res- 
pect of the allegations made against 
the appellant. As a result of the in- 
quiry, the appellant was discharged 
from service with effect from May 15, 
1963. After setting out the allegations 
against the appellant, the explanation 
furnished by him as also the substance 
of the notice recorded in the enquiry, 
the order proceeds to state that the 
piea of the appellant that he committ- 
ed a mistake in issuing additional slips ` 
on account of rush of work has not 
been established and that, on the other- 
hand, it is proved that he deliberately 
issued the additional slips, with a view 
to enable Bhagirath to remove extra 
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quantity of coal ash which he was not 
entitled to do under the contract. It is 
further stated that it is not in the in- 
terest cf the Company to retain the 
appellant in its service any longer and 
as such he was discharged from ser- 
vice with effect from May 15, 1963 on 
being paid one month’s salary in lie 

of notice. 


5. The appellant sent a letter 
dated July 26, 1963 to the Company as 
required by the proviso to S. 31 (3) of 
the Madhva Pradesh Industrial Rela- 
tions Act, 1960 (Act No. 27 of 1960) 
(hereinafter to be referred as the Act). 
This notice is called an Approach 
Notice and by that notice the appellant 
requested the Company to reconsider 
its previous decision dated May 3, 1963 
and reinstate him in service. The Com- 
pany sent a reply declining to reconsi- 
der its previous decision and informed 
the workman that he cannot be taken 
back into service. ' 


- 6. The appellant filed an ap- 
,plicaticn before the Presiding Officer, 
Labour Court, Ujjain under S. 31 (3) 
of the Act, praying for setting aside 
the orGer dated May 3, 1963 passed by 
the Campany discharging him from 
service. The said application was 
registered as Case No. 17 of 1963 
Labour. In his application the appel- 
Jant challenged the order of the mana~ 
gement on various grounds. He averred 
that the inquiry proceedings were con- 
ducted against him by unauthorised 
persons and that the order terminating 
his service has not been passed by the 
Manager, as is mandatory under the 
relevant Standing Orders of the Com- 
pany. He further averred that his 
request to the Inquiry Officer to 
arrange for production of certain docu- 


- ments was improperly refused and as _ 


such he was very seriously prejudiced 
in placing his defence in the inquiry 
proceedings. He further averred that 
the action has been taken against him 
mala fide and he has been victimised 
as he was taking part in the Union’s 
activities. The respondent-Company 
denied the allegation of mala fide and 
victimisation. It was alleged that the 
inquiry proceedings have been con- 
_ductec in accordance with the Stand- 
ing Orders of the Company by compe- 
tent persons and the order terminating 
the appellant’s service has also been 
passed by the competent authority. 


T. The findings recorded by the 
Labour Court in its order dated Fe- 


A.I. R 


bruary 25, 1966 are as follows: The 
appellant was a permanent employee 
of the Company, though he had been 
in service only for about a year. Be- 
fore approaching the Labour Court 
under 5. 31 (3) of the Act, he had pro- 
perly complied with the proviso to the 
said section. The order dated May 43, 
1963 discharging the workman from 
service was not vitiated by mala fides, » 
nor -was it prompted with a view to 
victimise the appellant for his Labour. 
Union activities. The serving of the 
charge-sheet by Sri Bagrodiya, who 
was then the Secretary of the Factory 
was valid and the enquiry conducted 
by Sri Abde Ali and Sri Trivedi was 
also proper, as the latter two officers 
had been given the power to conduct 
inquiries. For the non-production of 
the slips, required by the appellant: . 
during the inquiry proceedings, both 
the appellant and the Company are 
responsible. The appellant did not 
make the request for their production 
at the proper time. The appellant 
may have made a request to Jodha 
Ram for destroying three pages in the 
Work Register in order to escape 
punishment, but that circumstance is 
not decisive one way or the other. _ 


8. The appellant must have 
made such a request either to cover up 
the mistake committed by him or to 
escape punishment being imposed for 
his misconduct. The order dated May 
3, 1963 has not been passed by the 
Manager and therefore it is not valid. 
A defect has taken place in the enquiry 
by the non-production of the slips 
required by the appellant. The plea of 
the appellant that he had issued the 
extra slips to Bhagirath due to mistake 
or inadvertence cannot be accepted and 
there is no evidence to support that 
plea. It is established that Bhagirath 
was given additional slips by the ap- 
pellant and on that basis he was re- 
moving extra material from the pre- 
mises of the Company. If Bhagirath 
had not been caught at the gate, the 
Company would have been put to seri- 
ous loss. Though the misconduct as 
such is not fully proved, there is a 
very strong suspicion about the con- 
duct of the’appellant in issuing addi- 
tional slips to Bhagirath and therefore 
his honesty has become open to consi- 
derable doubt and as such it is not 
desirable to reinstate the workman in 
the service of the Company. ` 
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9. On the above findings, th= 
Labour Court ordered the Company 
to pay the workmen ccncerned five 
months’ salary as also one months 
salary due to him in lieu of notice. At 
this stage it may be mentioned thet 
the Labour Court has itself considered 
he materials that were available be- 
lcre the Enquiry Officer and the ač 
litional materials placed before it and 
recorded the above findings. From tba 
above it will be seen that the order 
dated May 3, 1963 has been held to b2 
invalid by the Labour Court for tw 
reasons: (1) It has not been signed by 
the Manager; and (2) the inquiry prc- 
ceedings -are vitiated by the circum- 
stance that certain slips required ky 
the appellant were not produced ky 
the Company. 


| 10. The respondđent-Compary 
filed revision petition No. 46/MPIR af 
1966 before the Industrial Cour, 
Madhya Pradesh, challenging the dec- 
sion of the Labour Court. The worE- 
man also filed revision petition No. 59/ 
MPIR of 1965 against the order of tke 
Labour Ccurt challenging the findings 
recorded against him and also declin- 
ing to direct the management to rein- 
state him.- The revisions by the Com- 
pany and the workman were filed 
under Ss. 66 and 67 of the Act. Tte 
Industrial Court by its order dated 
September 27, 1966 accepted the’ revi- 
sion petition filed by the Company ard 
held that the order datec May 3, 193 
is valid and that the domestic enquiry 
held by the management does not su=- 
fer from any infirmity. The revision 
filed by the workman was dismissed. 
The result was that the order of the 
Company discharging the workmen 
from service was held to be good. 


ft. In its order the Industrial 
Court has held that the order dated 
May 3, 1963 has been signed both Ey 
Bhagrodia, who was the principal off- 
cer of the Company and was manag- 
ing and supervising the same as also 
by Abde Ali who had the authority -0 
hold the enquiry. As such the order 
has been passed in full compliance with 


the provisions of the Standing Orders _ 


of the Company. Regarding the secord 
defect, pointed out by the Labour 
Court, it was held that the reasoning 
ofthe Labour Court is very haltinm. 
The Industrial Court held that the 
workmanehas been given full opporti- 
nity to produce evidence in his defenze 
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which was availed of by the employee. 
As the employee did not make any 
request for the production of the slips 
in proper time and as witnesses had 
already been examined, the order of 
the Enquiry Officer rejecting the 
request of the workman was justified 
and cannot be characterised as unrea- 
sonable. The Industrial Court further 
held that no prejudice has been caus- — 
ed to the workman on this account. 


12. The three main contentions 
raised before us by Mr. Naunit Lal, 
learned counsel for the workman were: 
(1) The inquiry proceedings against the 
appellant have been conducted by the 
officers who had no jurisdiction under 
the relevant Standing Orders of the 
Company and thus proceedings have 
been conducted in violation of the prin- 
ciples of natural justice: (2) The order 
dated May 3, 1963 discharging the ap- 
pellant from service is illegal and void 
inasmuch as it has not been issued by 
the Manager, as is mandatory under 
the Standing Orders of the Company; 
and (3) The Industrial Court exceeded 
the jurisdiction conferred on it under 
S. 66 of the Act when it interfered 
with the findings recorded in favour of 
the appellant by the Labour Court. 


13. Mr. G B. Pai, learned 
counsel for the respondent-Company, 
on the other hand, has referred us to 
the relevant provisions of the Stand- 
ing Orders of the Company as also to 
the inquiry proceedings conducted 
against the appellant and pointed out 
that there is no voilation of the prin- 
ciples of natural justice; nor they have 
been conducted contrary to the Stand- 
ing Orders of the Company. He point- 
ed out that the inquiry proceedings 
were conducted by Abde Ali, who had 
been authorised to do so by the Mana- 
ger. He further urged that Abde Ali 
was competent to pass the order of dis- 
charge. In any event, as the order has 
been signed. both by Abde Ali as well 
as by Bhagrodia, who was the Secre- 
tary of the Mills and the appointing 
and dismissing authority, no infirmity 
is attached to the same. He. further 
drew our attention to the findings 
recorded by the Labour Court itself to 
the effect that the appellant’s plea 
that he issued the additional slips by 
mistake or inadvertence is false. In 
view of the serious errors and illega- 
lities committed by the Labour Court, 
the counsel pointed out, the Industrial 
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Court was justified in reversing the 
order passed against the appellant. 


14. It is necessary now to refer 
to the relevant Standing Orders of the 


Company. Clause 1 (a) defines the 


“Manager” as follows: 


“I (a) “Manager” means, if the 
undertaking is a factory, a person 
* nominated as manager under-the Fac- 


tories Act, 1948, or.a person whom an 


undertaking shall nominate as Mana- 
ger for the purposes of these standing 
orders and includes a person authoris- 
ed by him.” 


15. The definition contemplates 
three a of persons who come within 
the definition of the said expression: 
(1) A person nominated as manager 
under the Factories Act, 1948; (2) A 
person who is nominated by the under- 
taking concerned as Manager for pur- 
poses of Standing Orders; and (3) any 
person authorised by the said ‘Mana- 
ger. 


16. Clause 12 deals with disci- 
plinary action for misconduct. It deals 
with the types of major and minor 
misconduct, the punishment that: can 
be imposed: for the same as well as the 
procedure to be followed by the autho- 
rity referred to therein, with refer- 
ence to the misconduct of a workman. 
Sub-clauses (1) and (2) ‘enumerate the 
various items’ of major and minor 
misconduct respectively. Sub-clause (3) 
deals with the nature of punishment 
that can be imposed for minor and 


major misconduct. Sub-clause (4) deals . 


with the procedure for the inquiry to 
be conducted against a workman 
charged with misconduct. The relevant 
provisions of sub-clause (4) which. are 
to be noted are items (a) and (f). 


“12 (4) No punishment shall be 
imposed on an employee unless proved 
guilty of misconduct in an enquiry 
conducted in the following manner. 

(a) The manager or other officer 
authorised by him in this behalf shall 
give to the employee a charge sheet 
clearly setting forth the misconduct 
charged and the circumstances appear- 


ing against him and requiring a ex- 


pianalion; 
£ x 


(f) An order of punishment shal? 
be in writing and shall be issued ‘over 
the signature of the manager or other 
officer authorised under standing order 
(1) (a). A copy of the order passed 
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awarding the punishment shal be - 


given to the employee.” 


17. Coming to the first conten= 
tion of Mr. Naunit Lal, the finding of 
the Labour Court and accepted by the 
Industrial Court is that both Abde Ali 
as well as Trivedi, who conducted the 
enquiry were persons empowered to 
do so. The authority letter Ext. D39A 
clearly shows that both these officers 
have been authorised by the Factory 
Manager Sri Srivastava to conduct_all 
enquiries under the Act and the Stand- 
ing Orders and they have also been 
authorised to do all things necessary 
in connection with the enquiry. 
view of the concurrent findings of | 
these two authorities, it must be held 
that the enquiry proceedings have 
been properly conducted by the offi- 
cers competent under the Standing 
Orders. The plea that the enquiry 
proceedings suffer from violation of 
the principles of natural justice is 
based upon the circumstance that cer- 
tain slips that were required to be. 
summoned by the workman were not 
made available. It is. no doubt - true 
that the appellant. filed an application 
before hte Enquiry Officer on May 2, 
1963 requesting him to make available 
certain gate passes. The purpose was 
Stated to be to enable the appellant to 
further cross-examine two witnesses 
Devidattaji and Jamadar Govardhan. 
The Enquiry Officer has made a note 
that this application was received after 
the said two witnesses had been exa- 
mined on May 3, 1963. The Enquiry 
Officer passed an order that the two 
witnesses had been examined long ago 
and there is no justification for re= 
calling them. On this ground the. ap- 
plication filed by the appellant for 
production of slips was rejected. Prima 
facie it may appear that when an em- 
ployee who is facing an enquiry for 
misconduct requires certain materials 


‘in the possession of the Company to be 


produced and they are not made avail- 
able, the workman may be prejudiced 
in properly placing his defence. But in 
the circumstances of this case, the 
finding of the Industrial Court that no 


. prejudice has been caused to the appel- 


lant is justified. The Labour Court it~ 
self has recorded a finding to the effect 
that the appellant is responsible for 
not having applied for production of 
the slips in question and that he never 
put any question to the witresses con- 
cerned regarding those slips. The rea- 
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soning of the Labour Cour: itself clear- 


Iy shows that this plea of zhe appeliant 


for having certain slips produced is an 
after thought. The Labour Court has 
also held that the plea of the appellant 
that he issued the additional slips by 
mistake cannot be believed. This find- 
ing has been recorded by the Labour 
Court after independently going 
through the materials on record. The 
Labour Court has further found that an 
attempt was made by the appellant to 
induce Jodha Ram to destroy certain 
pages in the Daily Work Register. This 
conduct clearly shows thet the appel- 
Jant tried to destroy the evidence that 
may be uséd against him and that con- 
duct clearly reveals a guilty mind. 
Having recorded such a finding against 
the workman, it is difficult for us to 
appreciate as to how the Labour Court 
came to record a finding zhat by mere 
non-production of the slips, as requir- 
ed by the workman, the 2nquiry pro- 
ceedings have been held in violation of 
` [the principles of natural justice. The 
Industrial Court; under tnose circum- 
stances was perfectly justified in hold- 
jing that the approach made by the 
Labour Court was erroneous. We are 
of the view that.the finding of the 
Industrial Court that there is no viola- 
tion of the principles of natural justice 
is correct. Therefore, tae first con- 
tention of Mr. Naunit Lal has to be 
rejected. 

18. Coming to the second con- 
tention, we have already referred to 
the fact that the Labour Court has 
found that Abde Ali was competent to 
hcld the enquiry against the appellant. 
The order of discharge has been held 
‘to be invalid by the Labour Court on 
the ground that it has noz been signed 
by the Manager, namely, Shri Srivas- 
tava. So far as this is concerned, the 
Industrial Court has held that the 
order has been signed toth by Abde 
Ali as well as by Bhagrodia, who was 
the Secretary of the Mills and who 
had the power to appoint and dismiss 
an-employee of the Company. Accord- 
ing to Mr. Naunit Lal, though Abde 
Ali may be competent to conduct an 
enquiry, the order of discharge has to 
be passed only by the -Manager or 
other officer authorised as required by 
cl. 12 (4) (f). In this case as the Mana- 
ger Shri Srivastava has not signed the 
order, it is invalid. 

We arenot inclined to accept the 
above contention of Mr. Naunit Lal. 


The matter can be considered from 
two points of view. We will proceed 
on the basis that Abde Ali alone has 
signed the order. Even, according to 
the appellant, he is a person competent 
to hold the enquiry. The question is 
whether he is also competent to pass 
an order punishing an employee under 
cl. 12 (4) (f). We have already refer- 
red to the definition of “Manager” as 
well as cl. 12 (4) (a) and (f) of the 
Standing Orders. A person autho- 
rised by the Manager is himself a mana- 
ger under cl. (1) (a). Under Ext.-D39A, 
Abde Ali has been authorised by Shri 
Srivastava to conduct all enquiries 
under the Act in accordance with the 
Standing Orders applicable to the 
workman and also to conduct all pro- 
ceedings in respect of the enquiry. The 
authorisation given under Ext.-D39A 
to Abde Ali is comprehensive enough 
to constitute him as a person authoris- 
ed by the Manager and as such he is 
a Manager under cl. (1) (a) of the 
Standing Orders. If so, he is a person 
competent under cl. 12 (4) (£) to pass 
an order discharging the appellant by 
way of punishment. 


; 19. The Industrial Court has 
found that the order has been also 
signed by Bhagrodia, who was the 
Secretary of the Mills. Admittedly, he 
is an officer superior in rank to that of 
the Manager and he is the appointing 
and dismissing authority for all cleri- 
cal and other staff. When an authority 
higher than the Manager has passed 
the order of discharge, it cannot cer- 
tainly be held to be invalid. A reason- 
able interpretation of cl. 12 (4) (Ê) of 
the Standing Orders is that an autho- 
rity lower in rank to that of a manager 
or other officer authorised under 
Standing Order 1 (a) cannot pass an 
order of punishment. Therefore, on this 


ground also the order can be held to `- 


be valid. 


20. There is an additional cir- 
cumstance which has not been noted 
by the Labour Court. Bhagrodia has 
piven evidence to the effect that the 
Factory Manager Shri Srivastava was 
subordinate to him. He has further 
deposed that whenever Shri Srivastava 
went out of station, he used to autho- 
rise him to exercise all powers of the 
Manager under the Standing Orders of 
the Company. During the enquiry 
proceedings against the appellant, Shri 
Srivastava went on Jeave andhe au- 
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thorised the witness to pass the neces- 


sery orders on the basis of the enquiry... 


The witness has further deposed - -that 


efter considering the enquiry proceed-. 


ings, he passed the order discharging 
the appellant from service. This evi- 
dence has not been challenged in cross~ 
examination. -If so, it follows that even 
by giving a strict meaning to the ex- 
pression “Manager” under the Stand- 
ding Orders, Bhagrodia is a person who 
has been authorised by the Manager for 
the purpose of the Standing Orders 
and as, such he is a Manager under 
the definition and as such competent 
to pass the order under cl. 12 (4) (£) of 
the Standing Orders. Considering the 
matter from any point of view, it fol- 
lows that the view of the Industrial 
Court that the order of discharge - has 
- been passed by the competent officer 
is correct. 


21. The above aspects referred 
to by us, have not been referred to by 
the Labour Court when it held that 
the order is invalid as having been 
passed by a person without authority. 
Therefore, the second contention of 
Mr. Naunit Lal also fails 


22. Coming to the last conten- 
tion, we are not satisfied that the 
Industrial Court has in any manner 
exceeded its jurisdiction under Ss. 66 
and 67 of the. Act. We have pointed out 
the vary serious mistakes committed 
by the Labour Court. The Industrial 
Court has acted well within its juris- 
diction in setting aside the order of 
the Labour Court. 

23. In the result, the order of 
the Industrial Court is confirmed and 
this appeal dismissed. There will be 
no order as to costs. 

Appeal dismissed. 
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(V 59 C 258) 
(From: Industrial Tribunal West 
Bengal) 
C. A MR AND L D. 
UA, 


Wcrkmen of M/s. Bata Shoe Co. 
(P) Ltd., Appellants v. M/s. Bata Shoe 
Co. (P) Ltd. Respondent. 

Civil Appeal No. 1040 of 1968, D/- 
1-5-1972. 
! Payment of Bonus Act (1965), Sec- 


tion 32 (vii) (a) — Bar to claim for 


EP/EP/C889/72/KSB 


: Workmen, B. S. Co. v. Bata Shoe Co. 


A. I. R. 
- bonus under Act — Conditions for ap- 


~ plicability of S. 32 (vii) (a) — Agree- 


ment relating to general bonus payable 
quarterly — Whether annual bonus 
linked with productivity — Interpre- 
tation of agreement with reference to 
previous agreements. ` 


Where the workmen of a company 
make a claim for bonus under the Act 
in addition to that payable to them 
under a certain agreement between 
the parties, the company who invokes 
the bar under S. 32 (vii) (a) of the Act 
must establish that (i) there is an exist- 
ing operative agreement or settlement 
entered into prior to 29-5-1965; (ii) 
that it is one for payment of annual 
bonus; (iii) the payment of bonus was 
linked with production and producti- 
vity; and (iv) the payment was in lieu 
of bonus based on profits. (Para 9) 


Under Art. 6 of the agreement 
dated 30-8-1962 between the respon- 
dent company and its workmen a gene- 
ral bonus was payable to the workmen `- 
at the end of each quarter at the per- 
centage mentioned therein of the total 
salary or wages excluding the dearness _ 
allowance, . This agreement was to be 
in force till 31-12- 1965 unless it was 
superseded or amended according to 
Art. VIII of the agreement. The work- 
men raised a dispute for a claim for 
bonus under the Payment of Bonus 
Act for the year 1964 in addition to 
that paid to them- under the 
agreement. The tribunal to whom, 
the dispute was referréd, held that the 
agreement which was in operation at 
the relevant date operated as a bar to 
such a claim by virtue of S. 32 (vii) (a) 
of the Act. On appeal by special leave, . 
the Supreme Court ee the deci- 
sion of the tribunal. 


Held (i) that as the agreement in 
question did not give a clear indica- 
tion of the nature and character of the 
general bonus payable under the agree- 
ment, the Tribunal had not committed 
any serious error in law when he tried 
to interpret the nature of the payment 
by reference to previous settlements 
and discussions that took place þe- 
tween the parties. Since the expres- 
sion “General Bonus” was used in cer- 
tain previous agreements in order to 
properly appreciate the character and 
nature of the payment that was being 
made originally and that was continu- 
ed under Article VI of the egreement 
of 1962, it was not only relevant but 
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also necessary to consider the various 


casions. (Paras 17, 18) 


(2) that having regard to all ` the 
antecedent circumstances and the pre- 
vious agreements the payment that was 
being made and continued in the ag- 
reement dated 30-8-1962 was payment 
of bonus linked with tke production or 
productivity and was made in lieu of 
bonus based on profits. 


_ (8) that the payment of general 
bonus though made quarterly was an 
annual bonus within 8. 32 (vii) (a). The 
essential test to be satisfied is that the 
payment should enure throughout the 
year and it should also be continued 
from year to year. 1937-3 All. E.R. 381 
Rel. on. (Para 34) 


(4) that as all the conditions of 
S. 32 (vii) (a) were satisfied the agree- 


ment operated as a bar to the claim. 
(Para 36) 


Cases Referred: Chranological Paras 
AIR 1969 SC 530=(1969) 1 SCR 
366. Sanghvi Jeevraj v. Secy. 
Madras Chillies; Grains and 
Kirana Merchants Workers’ 
Union 13 
AIR 1961 SC 867=(1961) 3 SCR 1, 
New Maneck Chowk Spgs. 
and Wvg. Co. Ltd. Ahmedabad 
v. Textile Labour Association 
Ahmedabad 12 
AIR 1959 SC 1095=(1959) Suppl 
2 SCR 1012, Titaghur Paper 
Mills Co. v. Their Workmen {1 
(1937) 3 All ER 381=1£37 AC 785, 
Moss’ Empires Ltd. v. Inland 


Revenue Commissioners 34 
1923 PD 191=72 LJ PD 132, Smith 
v. Smith ` 34 


Mr. Debabrata Mookerjee, Senior 
Advocate, (M/s. -Janardan Sharma and 
Anil Das Chowdhury, Advocates, with 
him), for Appellants; M/s. `C. K. Daph- 
tary and M. C. Bhandare, Senior Advo- 
cates, (Mr. B. P. Mahesawari and Mrs. 
Laila Sheth, Advocates, with them), 
for Respondents. 

The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— In this 
appeal, by special leave, the short ques- 
tion that arises for _ consideration is 
whether the appellants are precluded 
by S. 32 (vii) (a) of the Payment of 
Bonus Act; 1965 (hereinafter to he 
referred’as the Act) from claiming 
bonus under the Act in view of the 


Workmen, B. S. Co. v. Bata 


Purchasing Depot 
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agreement ‘Ex. A5 dated August 30, 
settlements and agreements that took. 1 : 
place between the parties on prior oc- ``’ 


962. 


“19. The respondent Company is 
a fairly prosperous concern and one of 
the biggest of its kind in Asia. It has 
factories at Batanagar in West Bengal, 
Faridabad in the present Haryana 
State, Digha and Mokamehghat in 
Bihar and Administrative Offices in 
Calcutta. It has Central Repair Shops 
in Calcutta and other places and a 
in Kerala. It has 
about 900 shops for retail sale scatter- 
ed throughout the Country besides the 
wholesale agents. Its branches have 
a wide market both in this Country - 
as well as abroad. It employs a very 
large number of workmen in its fac- 
tory, Administrative Office and Cen- 
tral Repair Shops. The Company and 
the appellants, represented by its 
Unions have been entering into various 
agreements from time to time, the last 
of which was on August 30, 1962, Ex. 
A. 5. As per Ex. A. 5 the respondent 
paid bonus for the year 1964 at the 
rates mentioned therein. The appellants 
demanded that they should be paid the 
profit bonus as per the Act in addition 
to what has been paid as per Ex. A. 5. 
The Company declined to accede to the 
demand of the workmen on the ground 
that the general bonus paid under Ex. 
A. 5 was an amount paid as production 
bonus or incentive wages. The Com- 
pany also pleaded S. 32 (vii) (a) as a 
bar to the workmen making a claim 
for payment of bonus under the Act. 
During the conciliation proceedings 


‘the Union and the Company agreed to 


have the dispute referred for adjudi- 
cation to the Industrial Tribunal. Ac- 
cordingly, the State Government on 
June 25, 1966, referred to the Third 
Industrial Tribunal, West Bengal, for 
adjudication of the following dispute: 

“Whether the employees of the 
Company represented by Bata Maz- 
door Union are entitled to Bonus for 
the year, 1964 under the Payment of 
Bonus Act, 1965 in addition to the 
Bonus paid to them and whether in 
view of the Agreement dated the 30th 
August, 1962, between the Union and 
the Company for payment of Bonus, 
the Payment of Bonus Act, 1965 is ap- 
plicable to such employees.” 


3.. Before the Tribunal the ap- 
pellants' plea was that the amount paid 
under the agreement Ex. A. 5 is an ad 
hoc or an ex gratia payment made out 
of charity and asasupplement to the 
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wages and that it was not a bonus 


linked with production or productivity. | 


It was not an annual payment, nor was 


it paid in lieu of bonus based on pro- | 
The workmen accepted the posi-. 


fits. 
tion that the general bonus paid under 
the agreement was neither customary 
nor a profit bonus nor a bonus as 
an implied term of contract. On all 
these. grounds: the workmen pleaded 
that S. 32 (wii) (a) 
claim for bonus under the Act. 


4. The Company on the other 


‘hand, after a reference to the various 
prior agreements, under which the 
` amounts have been paid as, bonus, 
though under different names, pleaded 
that the general bonus paid under the 
agreement Ex. A5 was an amount paid 


as production bonus or incentive. 


wages. The Company placed consider- 
able reliance on the minutes ofthe dis- 
cussions that took place between the 
Union and the Company whenever de- 
mands were raised and the agreements 
arrived at between the parties, which 
were later on incorporated as formal 
settlements from time to time. These 
proceedings were relied’ on by the 
Company for the purpose of showing 
that the demands . for payment 
of bonus were as production bonus and 
that what was ultimately paid under 
the various agreements - 
one in question, namely, Ex. A5 were 
all understood by all parties.as produc- 
- tion bonus or incentive wages. As the 
necessary conditions ‘required under 
S. 32 (vii) (a) were present in this case, 
according to the Company, the claim 
for profit bonus under the Act is not 
sustainable. 


5. The Industrial Tribunal, aier 

a fairly elaborate consideration ef the 
‘various agreements as well the record 
of the proceedings leading upto those 
agreements and the other materials on 
record has held in its award that the 
general bonus that was being: paid by 
the Company including the payment of 
bonus under the .agreement Ex. A. 5 
was not a profit sharing bonus. The 
` Tribunal has found that the general 
bonus paid under the agreement of 
1962 was an annual bonus linked with 
production or productivity and that it 
wee paid in lieu of bonus based on pro- 
its 
payment of bonus was made quarter- 
ly, according to the Tribunal, does not 
take it away from the nature of an 
annual payment. The. Tribunal ulti- 


is no bar to their 


. including the 


The mere circumstance that the: 
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mately held that in view of the agree~ 
ment Ex. A. 5 the workmen ~are. not 
entitled] to claim bonus for the year 


1964 under the Act.. 


6. On behalf of the appellants 
Mr. D.: Mookerjee, learned counsel, 
very strenuously criticised the refer- 
ence made by the Tribunal to the pre- 
vious agreements for interpreting the 
nature of the payment made under’ Ex. 
A. 5. It was contended that the Tribu- 
nél having held that the agreement of 
1962 vas a self-contained agreement, 
committed a very serious error in law 
in interpreting the term “General 
Bonus”. occurring in the said agreement 
by reference to the previous agree- 
ments. According to Mr. Mookerjee, 
the Tribunal should have considered 
the nature of the payment by a refer- 
ence only to the provisions’ contained ~ 
in the agreement of 1962: Read in that 
manner, it was pointed out, the inevi- 
table conclusion should be that the 
general bonus paid under the agree- 
ment of 1962 was not an annual bonus, 
nor was it linked with production or 
productivity and it has not been paid 
in lieu. of bonus based on profits. - 
The general bonus paid does’ not . 
satisfy the test of production bonus as - 
laid down by this Court. The pay-. 


. ments admittedly being made quarter- 


ly do not have the character of an an- 
nual bonus. There is-no material on 
record to show that the Company paid 
the amount under the agreement in 
lieu of bonus based on profits. The 
contention taken before the Tribunal 
by the workmen that the amount paid 


. under the agreement was only an ex 


gratia payment to. supplement the 
wage bill of the workmen without any 
relation to production or productivity 
was also pressed before us by the 

counsel. i 


T On ‘the other hand, Mr. C. 


. K. Daphtary, learned counsel for the 


respondent Company, pointed out that 
in order to appreciate and decide about 
the character of the general bonus paid 
under the agreement of 1962;.it was - 
nct only necessary but also obligatory 
on the part of the Tribunal to refer to 
the previous agreements. The counsel 
pointed out that the various demands 


made from time to time by the work- 


men as well as the minutes of the dis- 
cussion that took place between the 
parties which ultimately resulted in 
the various agreements extending over 
a fairly long period; will clearly show 
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that what was being paid by the Com- 
pany was production bonus or as an 
Incentive wage. As the same payment 


was being continued under the agree- 
ment of 1962, the Tribunal was justifi- 


ed in holding that the general bonus ` 


that was being paid by the Company 
over a long number o? years was by 
way of production bonus or as an in- 
centive wage. Mr. Dapktary also refer- 
red us to the various prcvisions contain- 
ed in the several agreements regarding 
the duration of the agreements and 
also to their having binding effect till 
they were terminated by notice given 
in accordance with the terms of the 
agreement. All this, azcording to the 
counsel, will clearly show that the 
intention of the parties was that the 
agreements under whici the payments 
were made were to be throughout the 
year and also to be continued from 
year to year. The material on record, 
according to the counsel, will also show 
that the payments were made quarter- 
ly at the express desire and request of 
the workmen, but as th2 payments ex- 
tended throughout the year and will 
also continue year to vear, they are 
in the nature of annual payment of 
bonus. 


8. Before we consider the vari- 
ous contentions of the learned counsel 
on both sides, it is desirable to refer 
to the material provisions of the Act. 
. All parties are agreed that the addi- 
tional claim for bonus for the year 
1964 was under the provisions of the 
Act. Section 2 (21) defines the expres- 
Sion “Salary or Wage”. This definition 
among other things inzludes dearness 
allowance also. Section 3 lays down the 
conditions for eligibility for bonus. 
Sections 10 and 11 deal with the pay- 
ment of minimum and maximum bonus 
respectively in the circumstances men- 
tioned therein. Section 17 enables an 
employer. to adjust the amount paid sas 
pooja or customary bonus or interim 
bonus against the final bonus payable 
under the Act.-Section 32 deals with 
various classes of employees to whom 
the Act does not apply. The relevant 
provision with which we are concern- 


ed is section 32 (vii) which is as fol- 


lows: 

“Section 32. Mowing in this Act 
shall apply to: 

(vii) employees — 

(a) Who have entered before the 
29th May, 1965 into any agreement or 
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Settlement with their employers for 
payment of an annual bonus linked 
with production or productivity in lieu 
of bonus based on profits; or 

(b) who have entered or may enter 
after that date into any agreement or 
settlement with their employers for 
payment of such annual bonus in lieu 
of the bonus payable under this Act, 
for the period for which such agree- 
ment or settlement is in operation;” 

9. We are particularly concern- 
ed with sub-clause (a) of cl. (vii) as 
the appellants’ claim is resisted on the 
basis of the agreement dated August 
30, 1962.-In order to attract S. 32 (vii) 
(a) the Company will have to establish: 

(1) That there has been an agree- 
ment or settlement entered into be- 
tween the workmen and the Company 
before May 29, 1965: 
| (2) The said agreement or settle- 
ment was one for payment of an annual 
bonus; 

(3) The said payment of bonus 
was linked with production or produc- 
tivity; and 

(4) The said payment was in lieu 
of bonus based on profits. 

10. In this case there is no con- 
troversy that there has been an agree- 
ment Ex.-A. 5 entered into between 
the parties on August 30, 1962, which 
is anterior to May 29, 1965. There is 
also no controversy that the amount 
paid under this agreement is charac- 
terised as general bonus. The ques- 
tion then arises whether the said pay- 
ment as general bcnus was an annual! 
bonus linked with production or pro- 
ductivity and paid in lieu of bonus 
based on profits. 

11. The nature of production 
bonus has been discussed by this Court 
in M/s. Titaghur Paper Mills Co. Ltd. 
v. Its Workmen, 1959 Supp 2 SCR 1012 
= (AIR 1959 SC 1095). It has been 
stated that payment of production 
bonus is by way of an incentive to’ 
higher production and is in the nature 
of an incentive wage. The extra pay- 
ment depends not on extra profits but 
on production. From this decision it 
is clear that the principal element in 
the payment of extra amount is to 
provide an incentive to production. 


12. In New Maneck Chowk 
Spinning and Weaving Co. Ltd. Ahme- 


. dabad v. Textile Labour Association, 


Ahmedabad, (1961) 3 SCR -1 = (AIR 
1961 SC 867), it has been stated that 
there are four types of bonus which 
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have been evolved under the Industrial 
Law as laid down by this Court, name- 
ly, (1) Production bonus or Incentive 
wage, (2) Bonus as an implied term of 
contract between the parties, (3) Cus- 
tomary bonus in connection with some 
festival, and (4) Profit Bonus which 
was evolved by the Labour Appellate 
Tribunal and approved by this Court. 
Under the Act there is no controversy, 
what is payable is profit bonus. In 
the case before us, from the Award it 
is seen that the Union conceded that 
the amount paid as general bonus under 
the agreement was neither customary; 
nor profit bonus; nor bonus as an 
implied term of contract. In the nature 
of things the Union has not raised the 
plea that the amount paid under the 
agreement is a profit bonus. Equally, 
the Company could not also take up 
such a plea as their attempt was to 
show that it is a payment as produc- 
tion bonus or incentive wages. 


13. In Sanghi Jeevaraj.Ghewar 
Chand v. Secy. Madras Chillies, Grains 
Kirana Merchants. Workers’ Union, 
(1969) 1 SCR 366 = (AIR 1969 SC 530), 
it has been held that where the bar of 
S. 32 (vii) (a) of the Act operates, the 
employees in such cases so long as the 
agreement or settlement is in opera- 
tion cannot claim bonus on the basis 
4 Full Bench Formula or under the 

ct. 


14. Therefore, it becomes essen- 
tial to find out the nature of the pay- 
ment made under Ex. A. 5. That is an 
agreement entered into between the 
appellants and the respondent Com- 
pany on August 30, 1962. The pur- 
pose of the agreement is stated to be 
to promote and improve industrial and 
economic relationship between the 
Company and its workmen and to 
establish and maintain satisfactory 
working conditions. In Article IV 
among various other matters, the Union 
has acknowledged that it is the exclu- 


sive right and function of the Com- 


pary to maintain among other matters 
the efficiency. In Article’ 5 dealing 
with lock out and strikes, the Com- 
pany, on the one hand, has agreed not 
to declare any lock out so long as the 
workmen do not commit any breach of 
the agreement. The Union, on the 
other hand, has also agreed while re- 
taining its right to go on strike, not to 
permit its members individually or 
collectively to curtail or restrict pro- 
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duction and certain other matters. 


Article VI dealing with general bonus 
is as tollows: 


“Article VI—General Bonus: 

The Company declares and makes 
a payment of General Bonus one 
month after the end of each quarter 
at the rate of 20% of the total salary 
and/or wages paid to. each workman 
and employee during the quarter im- 
mediately preceding (such salary or 
wages are exclusive of Dearness Al- 
lowance or any other special allow- 
ances or rewards granted to him during 
such period). Such Bonus will be pay- 
able tothose who have completed six 
months approved service ending on the 
last day of the quarter; and to those 
who have completed less than six 
months approved service on the last 
day of the quarter, the Bonus will be 
payable at the rate of 10% of their 
total salary or wages as aforesaid. The 
Bonus will be available only to those 
who are in the employ of the Company 
on the last date of the quarter and wha 
have given regular and approved ser- 
vice during the quarter to which the 
payment of Bonus is available.” 

15. Under Article VIII it is 
provided that tne agreement is to be 
in force until December 31, 1965 and 
that it shall ccntinue from year to 
year thereafter unless either party 
gives notice in writing of its intention 
to enter into negotiations for the pur- 
pose of amending the agreement. The 
said Article further provides for the 
period of notice as well as the starting 
of negotiations end the agreement con- 
tinuing to be in force till a new settle- 
ment or agreement is arrived at. 


16. A m=2re reading of Art. VI ` 
relating to general bonus will not by 
itself throw much light on the charac- 
ter of such payment. But, it is clear 
that the payment is to be made at the 
end cf each quarter at the percentage 
mentioned therein of the total salary 
or wages which does not include Dear- 
ness Allowance. The said Article also 
provides for the period of service 
recessary for qualifying to get the 
higher or lower percentage of bonus 


_as the case may be. The emphasis is 


also laid onthe workmen giving regu- 
lar and approved service during the 
quarter to which the payment of bonus 
is available. l 


17. Normally, it is the agree- 
ment Ex. A. 5, which has to be looked. 
into for the purpose of ascertaining the 


r, 
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rights and liabilities of the employer 
and employees. That is, the agreement 
will have to be looked into for the 
purpose of ascertaining the nature and 
character of the general bonus peyable 
under Art. VI, provided that vlause 
gives a full and clear indication regard- 
ing the character of such payment But, 
a mere reading of Article VI does not 
give any indication rəgarding the'cha- 
racter of such payment. The other 
clauses in the agreement also dc not 
throw much light or this aspecs. But 
it is not as if that agreement Ex. A. 5 
has been entered into between th: par- 
ties for the first time. The expression 
“General Bonus” occurs, as we will 
show presently, in certain previous 
agreements. Under those circumszances 


‘Jin our opinion, in order to preperly 


appreciate the character and nature of 
the payment that was being mace ori- 
finally and that was continued under 
Article VI of the agreement of 1362, it 
is not only relevant but also nec2ssary 
to consider the various settlemenczs and 
agreements that took place between 
the parties on prior occasions. 


18. We are not inclined to 
agree with the contention cf Mr. 
Mookerjee that the Tribunal has com- 
mitted a very sericus error in law 
when it tried to intervret the nature of 
the payment under Ex. A. 5 by refer- 
ence to the previous settlements and 
discussions that took vlace between the 
parties. The Tribunel was perfectly 
justified in considering those agree- 


ments -as they, in our opinion, fivea . 


complete and clear picture of the rature 
of the claims made by the Union, the 
stand taken by the (Company ard the 
nature of the agreement ultimately 
arrived at between the parties regard- 
ing the payment of th2 amount in ques- 
tion. - l 


19. Hence we will also reer to 
the prior agreements as well as the 
events leading upto these agreenents. 
The earliest agreement is Ex. A dated 
May 16, 1946. Under Article V, the 
Company agreed to ray Victory >onus 
of six weeks’ pay, for the empbyees 
mentioned therein. Under Artic’e VI, 
the Company’ agreed to pay bonis on 
production or special bonus equivalent 
to 10% of pay. It is significant tc note 
that the payment unda=r Art. VI af this 
agreement is characterised as a pro- 
duction or special bonus at a fixec per- 
centage on the pay of the employees, 
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20. On March 6, 1947, the 
Union addressed a letter Ex. B to the 
Company requiring “production Bonus” 
to be increased in the manner stated 
therein. In fact the Union wanted an 
increased percentage depending upon 
the salary drawn by the employees. It 
is to be noted that the Union also 
understood the payment made under 
as a production bonus; and 
under Ex. B it is the production bonus 
that they wanted to be increased. -In 
view of this demand, there were dis- 
cussions between the parties and ulti- 
mately they entered into an agreement 
Ex, C on July 12, 1947. This agree- 
ment states that 10% production bonus 
given under Ex. A is not to be increas- 
ed. But an extra amount of 5% or 2% 
was given as an Attendance Bonus. 


21. On November 22, 1948, 
there was another agreement Ex. A-T 
entered into between the parties. Arti- 
cle VI related to ex-gratia payment 
of bonus, which is as follows: 


__ “Article VI — Ex-Gratia Payment 
of bonus 


The Company declares and makes 
an ex-gratia payment of Bonus one 
month after the end of each quarter 
at the rate of 10 per cent. of the total 
salary and/or wages paid to each em- 
ployee during the quarter immediately 
preceding (such salary or wages are 
exclusive of dearness allowance or any 
other special allowances or attendance 
bonus or rewards granted to him dur- 
ing the said period ): such bonus will be 
payable only to those employees who 
have completed six months’ approved 
Service ending on the last day of the 
quarter; and to those employees who- 
have completed less than six months’ 
approved service on the last day of 
the quarter the ex-gratia Bonus will 
be payable at the rate of 5% of their 
total salary or wages as aforesaid. The 
ex-gratia Bonus will be available only 
to those employees who are in the 
employ of the Company on the date 
fixed for payment and who have given 
regular and approved service during 
the quarter to which the ex-gratia pay- 
ment of Bonus is available.” 


22. It will be noted that while 
in the agreements Exs. A and C, what 
was characterised as production bonus, 
has been changed in Ex. A 1 as ex- 
gratia payment of bonus. Article VIII 
provided for the agreement being in 
force till December 31, 1950 and to 
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continue year to year unless either 
party gives notice in writing of its 
intention to enter into negotiations for 
the purpose of amending the agree- 
ment. 


23. On May 15, 1951, the Union - 


made a representation for modifying 

the agreement. Ex. A. 1. In respect of 

this demand, on October 3, 1951, agreed 

minutes cf discussion © and agreement 

oe the parties were recorded in 
X 


24, From Ex. Ditisseen that 


the Union had accepted the position that.. 


the approximate living wage has been 
attained in this Company and there- 
fore, the bonus has to be paid as an 
incentive to greater efficiency ‘in 
production as-well as towards labour’s 
contribution to the prosperity of the 
Company. In view of this, the Union 
represented that the bonus that is be- 


ing paid should not be regarded as ex= 


pratia payment. Hence the Company 
was requested to delete the expression 

“ex-gratia” and to 
word “general”, 
suggested that as the payment of bonus 
on the basis of earned salary is a suffi- 
cient incentive for “attendance, the 
attendance bonus, which was being 
paid, should be discontinued and that 
a general bcnus is to be paid at flat 
rate of 15% every quarter to all the 
employees. , This representation was 
accepted by the Company and Ex. D 
shows thet it was agreed between the 
parties that the attendance bonus was. 
to be discontinued and that the term 


‘ex-sratia” was to be substituted by. 


the word “general”. It was also agreed 
that the rate should be increased to 
15% and 74% respectively. The sugges- 
‘tion of the Union for payment of’ the 
amount every quartèr was also agreed 
to by the parties. It was also agreed 
that the arrangements entered into be- 
tween the parties are to continue till 
December 31, 1953. 


25. From Ex. D it is clear that 
the Union itself has required the pay- 
ment of bonus to be made “as an in- 
centive to greater efficiency in produc- 
tion” and the workmen wanted the 
expression “ex-gratia” to ‘be substitut- 
ed by the word “general”. The Union 
accepted that approximate living wages 
are being earned by the employees of 
this Company. Further, the Union 
wanted the amount to be paid at a flat 
fixed rate every quarter. It is also 
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to be noted from Ex. DPD that. the 
changes agreed to between the parties 
were to take effect from the first 
quarter of 1952. On the basis of the 
arrangement recorded in Ex. D, the 
parties entered into a formal agreement 
Ex. A 2 on November 22, 1951. This 
is called Collective Agreement as. final- 
ly amended by the settlement of Octo- 


> - ber 3, 1951, evidenced by Ex. D. Arti- 


cle I dealing with. the purpose of the 
agreement states that. it was with a 


view to promote and improve industrial 


and economic relationship between 
the Company and its employees and to 

establish and maintain satisfactory 
working ‘conditions. Article VI deal- 
ing with the general bonus is as follows: 


“Article VI — General. Bonus: 

The Company declares and makes 
a payment of General Bonus one month 
after the end of each quarter at the 
rate of 15 per cent. of the total salary 
and/or wages paid to each employee 
during the quartsr immediately pre- 
ceding (such salary or wages are ex~ 


‘elusive of Dearness Allowance or any 


other special allowance or rewards 
granted to him during such period); 
such bonus will be payable only to 
those employees who have completed | 
six months’ approved service ending 
on the last day of the quarter: and to 
those employees who have complet- 
ed less than six months’ - approved 
Service on the last day of the quarter 
the bonus will be payable at the rate 
of 74% of their total salary or wages 
as aforesaid. The Bonus will be avail- 
able only to those employees who are 
in the employ of the Company on the 
last date of the quarter and who have 
given regular and approved service 
during the quarter to which the. pay- 
ment cf Bonus is available.” 


26. It will be noted that this 
Article is in substitution of the original 
Article VI in the 1948 agreement 
Ex. A. L- What was characterised as 
ex-pratia payment of Bonus in Ex. A-1 
was designated as general bonus in | 
Ex. A-2. It must be noted that it was 
for the first time that the expression 
“general bonus” has found a place in 
the agreement between the parties. 
This change was effected due to the 
representation made by the Union and 


_accepted by both the parties as record~ 


ed in the minutes Ex. D. The rate has 
been increased to 15% and 74% respec- 
tively depending upon the service of 
the employee. This rate is on the 
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basic wages and dearness allowance 
has been excluded for purposes of 
calculation. Attendaree bonus 
abolished and the rate in Article VI 
shows that it has combined the old 
production bonus as well as the at- 
tendance bonus. The payment is also 
to be made every quarter as required 
by ‘the Union. Art. ‘VIII provided that 
the agreement shall be in force upto 
December 31, 1953 and was to continue 
from year to year thereafter unless 
either party gives notice in writing of 
its intention to enter into negotiations 
for the purpose of amending the PE 
ment. 


27. On December 28, i953 the 
Union made a representation for effect- 
ing certain modifications in the agree- 
ment Ex. A-2. This was followed by 
the'proposals contained in Ex. B-3 on 
March 11, 1954. Paragraph 3 of Ex. 
B-3 relates to bonus. After referring 
to the existing payment of general 


bonus at the rate mentioned in Ex. A-2; 


the Union made a request to the Com- 
pany to revise the rate of bonus by in-- 
cluding dearness allowance also in the 
wages or salaries for purposes of 
calculation of Bonus. The reason be- 


ing “the necessity of giving incentive ` 


to the employees and the rate at which 
bonus is paid to employees of many 
other comparable concerns.” There 
was also a demand for pooja or 
festival bonus. Ultimately the ‘demand 
with regard to borus was that: .(1) 
the general bonus paid quarterly at the 


end of each quarter of the year should’ 


be increased to 20% and 10% depend- 
ing upon ‘the length of service of the 
employee and the payment at the said 
percentage should ‘be on a calculation 
of both the basic wages and dearness 
allowance ‘paid to an employee during 
the quarter; and (2) the workmen should 
be paid pooja bonus equal to three 
months’ wages including dearness 
allowance besides ‘the Zeneral bonus. 


28. There was .a supplementary 
claim ‘made on behalf of the Union on 
March 15, 1954 under. Ex. B-4, that 
the payment to be made under Ex. B-5, 
should have retrospective effect from 
January 1, 1954. Three points emerge 
from this demand of the Union; (1) In- 
crease in the rate of general bonus and 
percentage to be worked out on ‘wages 
including «dearness allowance: (2) A 
claim for payment of pooja or festival 
bonus; and (3) The payments of both 
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(1) and (2) to take effect from January 
, 1954. But the significant point to 
be noted is that in Ex. B-3 the reason 
given hy the Union itself for claiming 
general bonus at an increased rate and 
for working out the percentage of 
wages including dearness allowance 
was “the necessity for giving incentive 
to the employees............ ? These de- 
mands of the Union were discussed 
and agreed minutes of discussion and 
agreement were recorded in Ex. D-1 
dated February 18, 1955. It is seen 
that there were as many as 45 meet- 
ings between the representatives of 
the Union and the Company beginning 
from April 9, 1954, Ex. D-1 shows 
that the demands in letters dated 
Deeember 28, 19538, March 11, 1954 
and March 15, 1954 were discussed 
threadbare between the parties. The 
minutes show that the Company was 
not willing to accede in full to the in- 
creased rates claimed by the Union re- 
garding general bonus; nor was it in- 
clined to take into account dearness 
allowanee for the purpose of calcula- 
tion-of bonus. But the Company was 
prepared to show some consideration 
by merging apart of the dearness 
allowance in the basic wages as that 
will result in a slightly higher amount 
being received as general bonus by the 
workmen. The claim for pooja or 
festival bonus was not accepted by the | 
Company. Both parties ultimately 
agreed that the general bonus will 
be paid at 174% instead of the original 
15% as per Ex. A-2. The minutes fur- 
ther show that all demands made by 
Union have been ‘fully settled by in- 
creasing the percentage of general 
bonus. The tentative agreement re- 
corded in Ex. D-1 was the subject of a 
collective agreement between the 
parties under Ex. A-3 datd February 
18, 1955. Article VI deals with 
general bonus. Except for the differ- 
enee in the rate of 174% and 8.75% 
on the basic wages excluding dearness 
allowance, the provision regarding 
payment of general bonus under this 
Artiele was similar to those contained 
in Article VI of Ex. A-2 of 1951. | 
29. Article VIII provided that 
the agreement is to be jin force till 
December 31, 1957 and that it was to 
continue from year to year there- 
after unless either party has given 
notice in the manner provided therein. 
30. On December 24, 1957 the 
Union sent a letter Ex. B-5 to the 
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Company requiring the general bonus 
to be paid at 50% and 25% respective- 
ly in place of the present rate of 174% 
and 8.75%. The demand was also to 
calculate this rate on salaries including 
the dearness allowance. A further 
request was made that half of the 
bonus as per the demand be ‘paid “in 
four quarters in a year as at present 
and the remaining half at the time of 
pooja every year”. This again led to 
the parties discussing the demands and 
the minutes of discussion and con- 
clusions arrived at by the parties 
by agreement are recorded in Ex. D. 2 
dated October 6, 1958. The minutes 
disclose that the demands of the Union 
were carefully considered by the Com- 
pany. ‘The Chairman of the Company: 
drew the attention of the Union to the 
agreed minutes of settlement Ex. D 
and pointed out “that bonus was being 
paid as an incentive to greater effici- 
ency in production...... ” and suggested 
that “bonus payment be linked with 
the generally accepted formula and be 
no longer paid on percentage basis. But 
the Union did not accept the sugges- 
tion of the Chairman and stated that 
tas a matter of security they would 
like the continuation of the same to be 
paid on a'fixed percentage - basis.” 
After further discussion, the Chairman 
agreed to a token increase in the rate 
of bonus. It was agreed between both 
the parties that the payment of general 
bonus will be increased from 17 1/2% 
to 184% on the wages exclud- 
ing dearness aliowance. The con- 
clusions so arrived at were in- 
corporated in the agreement Ex. 
A-4 on October 6, 1948. This 
again is styled as a collective agree- 
ment. Article VI relating to general 
bonus is substantially the same as 
Art. VI in Ex. A. 5 excepting that the 
rate was 18 1/2% and 9.25% depending 
upon the service of the workman. The 
percentage was to be calculated only 
on the total salary excluding dearness 
allowance and the general bonus was 
to be paid at the end of every quarter. 
Article VIII provides that the claim 
was to be in force till December 31, 
1965 and that it was to continue from 
year to year unless a notice was given 
by either party in the manner provid- 
ed therein. ‘ 


31. This takes us to the agree- 
ment under consideration Ex. A. 5 
dated August 30, 1962. This is the 
seventh agreement in the series. We 


. tendance bonus. 


A.L R. 


have in the earlier part of the judg- 
ment referred to Articles VI and VIII. 
Art. VI deals with general bonus and it 
was to be paid at 20% and 10% res- 
pectively on the basic wages exclud- 
ing dearness allowance. It was to be 
paid at the end of each quarter. It will 
be seen that the rates are slightly. 
higher than those provided in the pre- 
vious agreement Ex. A. 4 of 1958. 


_ 32. We have very exhaustive- 
Íy dealt with the various demands 
made by the workmen, the minutes 
recording the discussion that took 
place between the parties regarding 
the demands, the conclusions arrived 
at therein as well as the final agree- 
ments entered into on different dates 


-between the parties as they furnish 


the background, so to say, for the 
agreement under consideration Ex. AB. 
It will be seen that originally in 1946 
the payment was made as production 
or special bonus. Specific demand was 
made by the Union on March 6, 1947 
to increase “production bonus”. The 
Company did not agree to this request. 
On ‘the other hand, Ex. C., the agree- 
ment, clearly shows that there would: 
be no increase in production- bonus. 
But an additional amount was given as 
attendance bonus. In 1948 what was ori- 
ginally characterised as production 
bonus was termed “ex-gratia” payment 
of konus. The Union specifically desired 
in 1951 to substitute “ex-gratia bonus” 
by “general bonus” and to abolish at- 
The demand also was 
for general bonus to be paid at a flat 
rate every quarter. For the first time 
the expression “general bonus” occurs 
in the demand made by the Union on 
May 15, 1951 and in the agreed minu- — 
tes of October 8, 1951. The same was 
incorporated' in the final agreement of 
November :22, 1951. The Union made 
a demand on March 11, 1954 for in- 
crease in the rate of general bonus so 
as to provide an incentive. to the em- 
plovees. This was accepted and em- 
bodied finally in the agreement dated 
February 18, 1955. In Ex. B. 5, the 
Union made a specific demand for fur- 
ther increase of the rate of general 
bonus and wanted half the amount to 
be paid quarterly as at present and 
the balance at the time of pooja. 
Though, the minutes of the discussion 
in respect of this demand shows that 
the Chairman of the Company wanted 
to alter what was given as inceritive to 
greater efficiency in production to one 
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on profit basis, the Union preferred 
the payment to be continted as was 
being done on a fixed percentage basis. 
The pattern of bonus paid some times 
called production bonus, later on call- 
ed ex-pratia payment, but from 1951 
called as general bonus, was being paid 
quarterly at a particular percentage 
. based on the salary excluding dearness 
allowance. Having this beckground in 
mind, it is clear that whet was being 
paid under Art. VI of Ex. A. 5 was a 
payment linked with production or 
productivity. The principal emphasis 
is that the amount is beinz paid as an 
incentive to production and therefore 
it is paid as production bonus or as a 
wage incentive. That it is an incentive 
payment in order to secur2 greater ef- 
ficiency in production is clear from 
Exs. D, B. 3 and D. 2. We have already 
referred to the contents of these exhi- 
bits in great detail. Even the workmen 
in Ex. B. 3 required the rate of gene- 
ral bonus to be increased in view of 
“ the necessity of giving incentive to the 
employees. But a more important 
point emerges from the minutes of dis- 
cussion recorded on October 6, 1958 in 
Ex. D. 2, The Chairman of the Com- 
pany emphasised that whet was being 
paid as general bonus was as an incen- 
tive to greater efficiency in produc- 
tion. The Chairman specifically want- 
ed this method of payment to be 
changed and suggested thet the bonus 
payment be linked with the generally 
accepted formula, namely, of profit 
bonus and that the paymert on a fixed 
percentage be abolished. But this sug- 
gestion to alter the nature of the pay- 
ment from a fixed percentége as a pro- 
duction bonus for providirg an incen- 
-tive to greater efficiency in produc- 
tion was not accepted by the Union, 
which wanted the fixed percentage 
basis to be continued. Taat is, the 
Union was not prepared to receive 
bonus on the basis of profits, but want- 
ed to continue the existing arrangement 
of payment at a fixed percentage as an 
incentive to efficiency in production. 
That is, the Union wanted the charac- 
ter of the payment as production bonus 
being continued. Therefore, these cir- 
cumstances clearly lead to the conclu- 
sion that the payment that was being 
made and continued in the agreement 
Ex. A. 5 was payment of konus linked 
with production or productivity. It is 
also clear that the said payment was 
made in lieu of bonus basei on profits 
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because the Union itself did not agree 
to the suggestion of the Chairman as 
contained in Ex. D. 2 to alter the cha- 
racter of payment to one of profit 
sharing bonus. Therefore, this also 
shows that the payment under Ex. A.5 
was in lieu of bonus based on profits. 
The expressions used in S. 32 (vii) (a) 
are “linked with production or produc- 
tivity” and that test is satisfied in res- 
pect of the payment made under Ex. 
A. 5. It is not the case of the Union 
that the character of payment which 
was designated as an incentive to grea- 
ter efficiency in production even as 
early as 1951 (vide Ex. D) has been 
altered either in the subsequent agree- 
ments or in the agreement Ex. A 5. If 
so, it follows that the payment of 
general bonus in Ex. A. 5 retains the 
same character as a payment by way 
of an incentive to greater efficiency in 
production. 


33. As the minutes of the dis- 
cussion that took place between the 
parties have been recorded then and 
there, they are items of evidence which 
are more valuable and useful than the 
oral evidence adduced by the parties. 
For instance, P. W. 1, Secretary of the 
Union, has deposed that the payment 
in Ex. A. 5 is not linked with produc- 
tion. On the other hand the Labour 
Officer of the Company, as P. W. 1 
has stated that the said payment is 
linked with production, This type of 
evidence does not lead us anywhere. 
That is why, we have placed more em- 
phasis and reliance on the documen- 
tary evidence adduced by the parties, 
more especially when there is no con- 
troversy that the record of the meet- 
ings do not represnt the actual facts. 


34. Then the question is whe- 
ther the bonus paid is an annual bonus, 
which is another requirement of Sec- 
tion 32 (vii) (a) of the Act. That bonus 
has been paid at the end of every 
quarter at any rate from 1948, is clear 
from the various settlements and 
agreements, referred to earlier, That 
the Union itself required. that bonus 
should be continued to be paid quar- 
terly. is clear from the letters written 
by the Union, particularly Ex. D. 5 
dated December 24, 1957. We have 
already referred to the various agree- 
ments which no doubt prescribe the 
normal duration of the period of the 
agreement, which extends to over a 
year. There is also a further provi- 
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sion to the effect that even after the 
date of expiry mentioned therein, the 
agreement will continue to be in force 
till a notice is given in the manner pro- 
vided for in the agreement. Therefore, 
it will be seen that it is not as if that 
bonus is paid for one quarter and does 
not enure for asucceeding quarter. On 
the other hand, the amounts payable 
are not restricted to one particular 
.quarter and the intention is made clear 
in the agreement that it has to operate 
throughout the year and-also continue 
from year to year. It is not possible 
to accept the contention of Mr. Mooker- 
jee that it is only when a payment is 
made at the end ofthe year, it can be 
considered to be an annual bonus. The 


essential test to be satisfied is that the - 


Payment should enure throughout the 
year and it should also be continued 
from year-to year. As observed by 
Lord Maugham in Moss’ Empires, Ltd. 
v. Inland Revenue Commrs. 1937-3 All 
ER 381, the expression “annual” must 
be taken to have the quality of being 
recurrent or being capable of recur- 
rence. Adopting this test, the pay- 
ments in the case before us were to 


continue the whole of the year and. 


also were to be paid from year to year 
not only. during the period of agree- 
ment but also for the succeeding year 
till the required notice was given 
under the agreement. Even then there 
isaprovisionin the agreement to the 


effect that the agreement will continue 


to have ` force notwithstanding the 
notice til] a fresh agreement or settle- 


ment is entered into. Therefore it is. 


clear that the payment of general bonus 
is ‘annual bonus” as contemplated by 
S. 32 (vii) (a) of the Act. The Court of 
Appeal in Smith v. Smith, 1923 Pro- 
bate 191, had to consider whether a 
payment to be made weekly during 
the lifetime of a person was an ‘annual 
payment’. -It was held as follows: 


"It is no doubt payable weekly, 
but that fact does not prevent it from 
being an annual payment if the week- 
ly payments may extend peyone a 
year.’ 


35. The position: as pointed out 
by .us. earlier, in the case before us, is 
also the same. 


36. It follows from the discus- 
sion above that the general bonus paid 
under Article VI of the agreement 
dated August 30, 1962, Ex. A. 5 isa 
payment of annual bonus linked with 
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production or productivity in lieu of 
bonus based on profits. It further fol- 
lows that as the agreement has been 
entered into before May 29 1965, the 
employees cannot claim any additional 
bonus under the Act for the period for 
which the agreement is in operation. 
It is the case of all parties that the 
agreement Ex. A. 5at the relevant 
time was in operation. If so, it follows 
that the view of the Tribunal that Sec- 
tion 32 (vii) (a) of the Act is a bar to 
claim any additional bonus under Tag 
Act is correct. 


37. In the result, the Award of 
the Industrial Tribunal is confirmed 
and this appeal Aismi sen, ‘There will 


‘be no order as to costs. 


aes dismissed. 
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Uiial Mondal, . Petitioner v. The 
State of West Bengal, Respondent. 


` Writ. Petn. ‘No. 420 of 1971, .D/- 
2l-1- 1972. 


West Bengal (Prevention of Vio- 
lent Activities) Act (1970), S. -12 (1) — 
Confirmation of order of detention — 
Confirmation after expiry of 3 months 
from the date of detention — Deten- 
tion-beyond that period is without the 


authority of law and is illegal — 
(X-Ref.:— . Constitution of India, 
Art, 22 (4)). . 


When Section 12 (1) of the Act 
speaks of “and continue the detention 
of the person concerned for such 
period as it thinks fit”, it can only 
mean continuance of detention from 
the point of time at which detention 
would become illegal if the order of 
detention is not confirmed, namely 
the expiry: of 3 months from the date 
of detention. It would not be neces- 
sary to confirm the order of detention 
even after the receipt. of the report of 


- the Board by the Government if the 


Government only wants to continue 
the detention for the period of 3 
months from the date of detention, as 
the initial order of deterttion would 


BP/BP/A432/72/GKC 


i 


1972 


authorise the continuance of detention 
for that period without any confirma- 
tion. Confirmation is necessary only 


to continue the detention after 
the expiry of 3 months. If 
that be so the order of detention 


must be confirmed before the expiry 
of the 3 months. Unless the power of 
confirmation is exercised within the 
period of 3 months from the date of 
detention, the detention efter the ex- 
piry of that period would be without 
the authority of the Lav. W. P. No. 
218 of 1971, D/- 7-12-1971 (SC) Fol- 
lowed, Case law Discussed. 

(Paras 9, 10) 
Cases Referred: Chronological Paras 


(1971) W. P. No. 218 of 1971, D/- 
7-12-71 (SC), Deb Sadhen Roy 
v. State of West Bengal 15 
(1971) 75 Cal WN 866, Aswint 
Kumar Banerjee v. The 
State 
(1969) AIR 1969 Assam 14 (V 56) = 
1969 Cri LJ 291, Bhupati 
Goswami v. C. R. Krishna- 
murti 
(1959) AIR 1959 Mys 7 (V 46) = 
(1959) Cri. LJ 63, Sangappa . 
Mallappa v. State of Mysore 
(1952) AIR 1952 SC 181 (V 39) = 
(1952) SCR 612.= 1952 Cri 
LJ 955, Dattatraya Moreshwar 
Pangarkar v. State of Bombay 
(1952) AIR 1952 Pepsu 134 (V 39) = 
1952 Cri LJ 1452, Kaur Singh 
v. The State 


Mr. Santokh Singa, Advocate, 
amicus curiae, for Petitioner; Mr. P. 
K. Chakraborty, . Advocate, and Mr. 
C. S. Chatterjee, Advocate for M/s. 
Sukumar Basu and Co., for Respon- 


11 


14 


13 


8, 9 


- dent. 


The following Judgment of the 
Court was delivered by 

MATHEW, J.:— This is an ap- 
plication under Article 32 of the Con- 
stitution for the issue of = writ in the 
nature of Habeas Corpus and for the 
release of the petitioner who is alleged 
to be kept in illegal detention. 

2. 
was arrested under an order made on 
29-4-1971, by the District -Magistrate, 
24 Parganas, in the exercise of his power 
under sub-section (1) reed with sub- 
section (3) of Section 3 cf the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (President’s 
of 1970), hereinafter called the Act. 
A copy of the grounds of detention 


On 11-5-1971, the petitioner . 


Act No. 19 . 
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was served on the petitioner as requir- 
ed by section 8 of the Act on 11-5- 
1971. The District Magistrate report- 
ed to the State Government on 4-5- 
1971 about the passing of the order of 
detention and the detention order was 
approved by the State Government on 
10-5-1971. The case of detenu was 
placed before the Advisory Board 
(hereinafter called the Board) on 9-6- 
1971, Two representations were 
received by the State Government 
from the petitioner. They were reject- 
ed by orders dated 8-6-1971 and 7-7- 
1971. The representations were also 
forwarded to the Board. The Board 
was of the opinion that there was 
sufficient cause for the detention and 
it submitted its report to the State 
Government on 12-7-1971. The State 
Government confirmed the order of 
detention on 17-8-1971 and that was 
aaa to the detenu on 21-8- 
71. 


2. The only point taken on þe- 
half of the petitioner in this writ peti- 
tion is that since the detention order 
was confirmed by the State Govern- 
ment only on 17-8-1971, it was ` be- 
yond 3 months from the date of deten- 
tion, namely 11-5-1971, and therefore, 
the detention of the petitioner after 
the expiry of 3 months from the date 
of detention was illegal. 


4. It is necessary to examine 
the provisions of Article 22 (4) of the 
Constitution and the relevant sections 
of the Act to decide this question. 


5. Article 22 (4) of the Consti- 
tution provides: 


*(4) No law providing for preven- 
tive detention shall authorise the de- 
tention of a person for a longer period 
than three months unless — 

(a) an Advisory Board consisting 
of persons who are, or have been or 
are qualified to be appointed as, 
Judges of a High Court-+has reported be- 
fore the expiration of the said period © 
of three months that there is in its 
opinion sufficient cause for such de- 
tention; 


Provided that nothing in this sub- 
clause shall authorise the detention of 
any person beyond the maximum 
period prescribed by any law made by 


Parliament under . sub-clause (b) of 
clause (7); or 
(b) such person is detained 


in accordance with the provisions 
of any law made by Parliament under 


1448 S. C. [Prs. 5-9] Ujjal Mondal v. 
sub-clauses (a) and (b) of clause (7). 


Section 10 of the Act provides that in. 


every case where a detention order 
has been made under the Act, the 
State Government shall, within thirty 
days from the date of detention under 


the order, place before the Board, the . 


grounds on which the order has been 
made and the representation, if any, 
made by the person affected by the 
order, and in case where the order has 
been made by an officer specified in 
sub-section (3) of section 3, also the 
report made by such officer under sub- 
section (4) of section 3. Section 11 
prescribes the procedure to be follow- 
ed by the Board.. It says that the 
Board shall, after considering the 
materials placed before it and after 
hearing the detenu in person, if he 
desires to be heard, submit its report 
to the State Government within ten 
- ‘weeks from.the date of detention. Sec- 
tion 12 reads as follows: 


“Action upon the report of Advi- 
sory Board: (1) In any case where the 
Advisory Board has reported that 
there is, in its opinion, sufficient cause 
for the detention of a person, the 
State Government may confirm the de- 
tention order and continue the deten- 
tion of the person concerned for such 
pericd as it thinks fit. 


(2) In any case where the Advi- 
sory Board has reported that there is, 
in its opinion, no sufficient cause. for 
the detention of the person concerned, 
the State Government shall revoke the 
detention -order and cause the person 
to be released forthwith.’ 

Section 13 provides that the maximum 
pericd for which a person may be de- 
tained in pursuance to any detention 
order under section 12 shall be 12 
months from the date of detention. 
Section 14 provides that the State 
Government may, at any time, revoke 
or modify the detention order. 


6. Since the appropriate Gov- 
ernment has to make the reference to 
the Board within a period of thirty 
days from the date of the detention 
under section 10 and the Board has to 
submit its report within ten weeks 
from the date of detention under sec- 
tion 11, there would be ample time for 
the appropriate Government to consi- 
der she report and confirm the deten- 


tion order within 3 months of the date.. 


of detention, if it decides to continue 
the detention. 


State of W. B. (Mathew J.) 
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7. - Now the Board has got to 
express its opinion only on the point 
as to whether there is sufficient cause 
for detention of the person concerned. 
It is neither called upon nor is it com- 
petent to say anything regarding the 
continuance of the detention beyond 
3 months. Once the Board expresses 
its view that there is sufficient cause 
for detention, what action is to be 
taken subsequently is left entirely to 
the appropriate Government. If- the 
report records the opinion that there 
is no sufficient cause for detention but 
no action is taken by the Government 
to release the detenu, the detenu is 
not automatically released. Likewise, 
if the opinion of the Board is that there 
is sufficient cause for detention, but 
the Government does not confirm the 
order of detention, the period of deten- 
tionis not automatically extended be- 
yond 3 months. So when the report of 
the Board is received and that 
must be within 3 months——-the appro- 
priate Government must apply its mind 
and make an order or take an execu- 
tive decision whether to confirm the 
order of detention or revoke it. 


8. Section 11 of the Preventive 
Detention Act, 1950, wherethe phra- 
seology employed is the same as in 
Section 12, came up for consideration 
in Dattatraya Moreshwar Pangarkar 
v. State of Bombay, (1952) SCR 612 at 
p. 626 = (AIR 1952 SC 181), before 
ae a and this is what Mukherjea 

. sai 


“In my opinion, the words ‘for 
such period as it thinks fit’ presuppose 
and imply that after receipt of the 
report of the Advisory Board the de- 
taining authority has to make up its 
mind as to whether the original order 
of detention should be confirmed and 
if so, for what further period the de- 
tention is to continue, Obviously, that 
is the proper stage for making an 
order or decision of this description as 
the investigation with regard to a par- 
ticular detenu such as is contemplated 
by the Preventive Detention Act is 
then at an end and the appropriate 
Government is in full Possession of all 
the materials regarding him.” 


9. Article 22 (4) of the Consti- 
tution has specified the maximum 
limit of initial detention, and deten- 
tion for a longer period than 3 
months can only be made on 
the. basis of the report of the 
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Board. The Act authorises a possible 
detention of more than 3 months. It 
is because the appropriate Govern- 
ment wants to detéin a person for 
more than 3 months that the matter is 
referred to the Board and it is only 
when the Board makes its report that 
the appropriate Government can fix 
the period of detention under sub-sec- 
tion (1) of Section 12. So when the 
Government receives the report of 
the Board stating that there is suffi- 
cient cause for detention of a person, 
if the Government wants to detain 
him for a period beyond 3 months, it 
has to pass an order or make a decision 
under section 12 (1) to confirm the 
order of detention. The confirmation 
of the detention order without any- 
thing more would result in an auto- 
matic continuation of the detention, 
even if there is no separate decision to 
continue the detention for any speci- 
fic period as held by this Court in 
(1952) SCR 612 = (ATR 1952 SC 181). 
|When Section 12 (1) of the 
Act speaks of “and continue the 
detention of the person concerned for 
such period as it thinks fit”, it can 
only mean continuance of detention 
from the point of time at which deten- 
tion would become illegal if the order 
of detention is not confirmed, namely, 
the expiry of 3 months from the date 
of detention. It would not be neces- 
sary to confirm the order of detention 
even after the receipt of the report of 
the Board by the Government if the 
Government only wants to continue 
the detention for the period of 3 
months from the date of detention, as 
the initial order of detention would 
authorise the continuance of detention 
for that period without any confirma- 
tion. Confirmation is necessary only 
to continue the detention after the ex- 
piry of 3 months. If that be so, it 
stands to reason to hold that the order 
of detention must be confirmed before 
the expiry of the 3 months. 


` 10. To put the matter in a nuf- 
shell: the State Government has power 
under the Act to detain a person with~ 
- out trial beyond a period of 3 months 
but limited to a period of one year. 
That power the State Government may 
exercise on the receipt of the opinion 
of the Board that there is sufficient 
cause for the detention. When the 
State Government receives that opi- 
nion, it has still the option to exercise 
the power and to continue the deten- 
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tion beyond the period of 3 months or 
not, Confirmation is the exercise of 
the power to continue the detention 
after the expiry of the three months. 
Unless that power is exercised within 
the period of 3 months from the date 
of detention, the detention after the 
expiry of that period would be without 
the authority of the Law. 


11. In Aswini Kumar Banerjee 
v. The State, (1971) 75 Cal WN 866, 
the Calcutta High Court, in consider- 
ing the point in question has analysed 
the relevant provisions of the Act in 
the light of article 22 (4) of the Con- 
stitution and come to the conclusion 
that. the sine qua non for continuance 
of detention made under sub-sec. (1) 
read with sub-section (3) of Section 3 
of the Act beyond the period of the 
3 months are (a) a report by the 
Board submitted -to the State Govern- 
ment within 10 weeks from the date of 
detention recording its opinion that 
there is sufficient cause for the deten- 
tion of the person concerned, and (b) 
the confirmation thereafter of the said 
order of detention by the State Gov- 
ernment within 3 months from the 
date of detention. 


= 12. The question was consider- 
ed by the High Court of Pepsu in Kaur 
Singh v. The State, AIR 1952 Pepsu 
134 with reference to the provisions of 
Sections 10 and 11 of the Preventive 
Detention Act, 1950, which are in pari 
materia with sections 11 and 12 of the 
Act, and the Court came to the conclu- 
Sion that without confirming the deten- 
tion order within 3 months of the date 
of detention, the detention of a per- 
son cannot be continued after the 3 
months. The Court said: 


-` “The argument that the Jaw does 
not enjoin that there must be an order 
of confirmation and that the mere ~ 
fact that it continues to detain the per- 
son means that the Government had 
decided to confirm the initial deten- ` 
tion order, ignores a very important 
and the most effective part of section 
11. What Section 11 provides is that 
the Government ‘may confirm’ and 
‘continue detention’ have their own 
significance and they obviously mean 
that if the Government decided to 
continue the detention it must con- 
firm the order of detention, and that 
the non-confirmation of the order 
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would result in its revocation and ter- 
mination of the detention. The verb 
‘may’ only indicates that it is not obli- 
gatory on the Government to con- 
firm the detention order even though 
the Advisory Board has reported in 
favour of the necessity of continuing 
the detention. The phrase, read in its 
context, undoubtedly signifies that the 
Government, if it decides to continue 
the detention, must confirm the deten- 
tion order.” | 


Vidya Ram v. 


13. In Sangappa Mallappa v. 
State of Mysore, AIR 1959 Mys 7, the 
High Court of Mysore held, after con- 
sidering the provisions of section 11 of 
the Preventive Detention Act, 1950, 
-which, as already stated, are identical 
with those of section 12 of the Act, 


that to continue the detention of a de- 


tenu after the expiry. of 3 months 


from the date of detention, it is essen- 


tial that the order of detention must 
be confirmed within the 3. months. .- 


14. In Bhupati Goswami v. C. 
R. Krishnamurti, AIR 1969 Assam 14, 
the High Court of Assam, after- con- 
sidering the scheme .of the Preventive 
Detention Act; 1950, held that al- 
though the provisions of section 11 (1) 
of that Act does not in terms mention 
any time limit for confirming the 
order of detention, the time limit of 3 


months is implicit in the entire scheme. 


of the Act. 


15. The question was consider- 
ed by this Court in Deb Sadhan Roy 
v. State of West Bengal, W.P. No. 218 
of 1971, D/- 17-12-1971 (SC) and the 
Court took the view that the order of 
detention must be confirmed within 3 
months of the date of detention: else 
the detention beyond that period 
would become illegal. We see no reason 


to doubt the: correctness of this deci- 


sion and we follow it. l 


16. We think that: the deten- 
tion of the petitioner is illegal and 
that he has to be released. forthwith. 
We order accordingly. 


Petition allowed. 


S. J. N. College 


ed, 


A. IL R. 
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(From: Allahabad)” , 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND K. K. MATHEW, JJ. 


Vidya Ram Misra, Appellant v. 
The Managing Committee, Shri Jai 


Narain College and another, Respon- 


dents. . : 


Civil Appeal No. 2 of 1972, D/- 
31-1-1972. 


‘Constitution of India, Art. 936 =a 


‘Writ — Enforcement of contractual 


rights — Service contract — Order of 
mon-statutory body terminating con- 
tract — Whether can be questioned in 
writ proceeding. ee 


g A lecturer. appointed by Manag- 
ing Committee of a College affiliated 
to Lucknow University does not hold 
any office of. public employment, or 


status, which is-capable of protection. 


(Para 7) 


= Statute . 151 framed ‘under the 
Lucknow University Act (1920) only 
provides that the terms and conditions 
mentioned therein have to be incor- 


‘ porated in the contract to be entered 


into between the college and the lec- - 
turer concerned. . It does not say that 
the terms and conditions have any 
legal force, until and unless they are 
embodied in the contract. Without 
the contract they have no vitality and 
can confer no legal rights. (Para 11) 


Where, therefore, services of the 


-Tecturer appointed by reason of a con- 


tract having no legal force, between 
himself and the Managing Committee, 
which is not a statutory body, . were 
terminated by the latter, the lecturer 
cannot have any cause of action on 
breach of the law but only on breach 
of the contract. Hence, he has a 
remedy only by way of a suit for 
damages and not by way of applica- 
tion under Art. 226. Case law discuss- 
(Paras 7, 11, 12, 13, 15) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 1828 (V 58)=: 
-1971 Lab IC 1129, Indian Air- 
lines Corpn. v. Sukhdeo Rai 4 

(1971) 1971-1 WLR 487, Glynn v. 
Keele University 


_ Keele University _ __ —_— —— 
(Spl, Appeal No. 1074 of 1968, D/- 
13-4-1970 — All.) ee: 
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(1971) 1971-1 WLR 1578=1971- 
2 All ER 1278, Mallcch v. Aber- 
. deen Corpn. 
(1970) AIR 1970 SC. 1244 (V 57)=' 
(1970) 2 SCR 250 = 1970 Lab 
IC 1044, Executive Committee of 
U. P. State Warehousing Corpn. 
Lucknow v. Chancra Kiran 
_ Tyagi > 7 
(1965) (1965) 2 SCR 713 = -` 
1965 Jab LJ 513, Prabhakar Ram- 
krishna Jodh y. A. L. Pande 
9, 12, 13 
(1964) AIR 1964 SC 1€80 (V 51)= 
1964-3 SCR 55, S. R. Tewari v. 
District Board, Agra 8, 13 
(1964) 1964-3 All ER 865=1965-1 
WLR 77, Vidyodaya University 


v. Silva , 6, 
(1963) 1963 SC 311, Palmer 
v. Inverness Hospitals Board of- . 
Management ` 
(1963) 1963-2 WLR 925 = 1963-2 
_ All ER 66, Ridge v. Baldwin 4 
(1958) 1958-1 WLR .181=1958-1 
All ER 322, Barber v. Manches- 
_ ter Regional Hospital Board 
(1957) 1957 AC 488=1957-2 WLR 
106, Vine v. Nationel Dock 
Labour Board 6 


Mr. M. C. Setalvad, Sr. Advocate, 
(Mr. P. N. Tiwari, Advocate, and M/s. 
J. B. Dadachanji and Co.; Advocates, 
with him), for Appellant; “M/s. R. K: 
Garg and S. C. Agarwal, Advocates of 
Me Ramamurtht and Co., for Respon- 
ents. 


: The Judgment of the Court was 
delivered by 


_ MATHEW, J.:— The appellant 
filed a writ petition before the High 
Court of Allahabad, Lucknow Bench, 
challenging the validity of a resolution 
passed on 12-11-1967 by the Manag- 


ao 


ing Committee-of the Jai Narain Col- © 


lege, Lucknow, formerly known as 
Kanyakubjia Degree College, an asso- 
ciated college of the Lucknow Univer- 
sity, terminating his services, and pray- 
‘ing for issue of an appropriate writ or 
order quashing the res>lution. A learn- 
ed single Judge of thet Court, finding 
that in terminating the services, 
the Managing Commitiee acted in vio- 
lation of principles of natural justice, 
quashed the resolution and allowed the 
writ petition. The Managing Commit- 
tee appealed against the order A Divi- 
sion Bench of the High Court found 
that the relationship ketween the Col- 
_ flege and the appellant was that of 
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master and servant and that even if 


_ the service of the appellant has been 


terminated in breach of the audi 
alteram partem rule of natural justice, 


` the remedy of the appellant was to 


file a suit for damages and not +o ap- 
ply under Article 226 of the Constitu- 
tion for a writ or order in the nature 


4 . of certiorari. and that in fact no prin- 


ciple of natural justice was violated 
by terminating the services of the ap- 
pellant as the appellant was given an 
opportunity of submitting his explana- 
tion to -the charges. The Bench, there- © 
fore, set aside the order of the learned 
single Judge and dismissed the writ 
petition, It is from this judgment that 
the appeal has been preferred by spe- 


cial leave. 


2. The appellant joined the 
service of the college as lecturer in 
1946. He was promoted to the post of 
Head of the Department of Zoology in 
1959. On the basis of certain com- 
plaints against him received by the 
Manager of the College, charges were 
framed against him and his explana- 
tion was called for. He submitted an 
explanation. The explanation was 
found not to be satisfactory and the 
Managing Committee passed a resolu- 
tion on 12-11-1967 for removal of the 
appellant from service. As already 
stated, this was the resolution chal- 
lenged by the appellant in the writ 
petition. 


3. On behalf of the appellant 
Mr. M. C. Setalvad, contended that 
the appellant had a statutory status, 
that his services were terminated in 
violation of the provisions of statutes 
passed under the Lucknow University 
Act, 1920 and, therefore, the High 
Court was wrong in its conclusions 
that no application for a writ or order 
in the nature of certiorari would lie. 
He further submitted that the appel- 
lant was not given a reasonable oppor- 
tunity of defending himself against the 
charges. 


4. It is well settled that, when 


‘there is a purported termination of a 


contract of service, a declaration that 
the contract of service still subsisted 
would not be made in the absence of 


_special circumstances, because of the 


principle that Courts do not ordinari- 
ly enforce specific performance of con- 
tracts of service (see Executive Com- 
mittee of U. P. State Warehousing 
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Corpn. Ltd. v. Chandra Kiran Tyagi, 
(1970) 2 SCR 250 = (AIR 1970 SC 
1244) and Indian Airlines Corporation 
v. Sukhdeo Rai, AIR 1971 SC 1828). If 
the master rightfully ends the con- 
_ tract, there can be no complaint. If the 
master wrongfully ends the contract, 
then the servant can pursue a claim 


for damages. So even if the master . 


wrongfully dismisses the servant in 
_ breach of the contract, the employ- 
ment is effectively ‘terminated. In 
Ridge v. Baldwin, (1963) 2 WLR 935, 
Lord Reid said in his speech: 


“The Ilaw regarding master and 
servant is not in doubt. There cannot 
be specific performance of a contract 
of service, and the master can termi- 
nate the contract with his servant at 
any time and for any reason or for 
none. But if he does so in a manner 
not warranted by the contract he must 
pay damages for breach of contract. So 
the ques*ion in a pure case of master 
and servant does not at all depend on 
whether the master has heard the ser- 
vant in his own defence; it depends on 
whether the facts emerging at the trial 
prove breach of contract. But this 
kind of case can resemble dismissal 
from an office where the -body em- 
ploying the man is under some statu- 
tory or-other restriction as to the kind 
of contract which it can make with its 
servants, or the grounds on which it 
can dismiss them.” i 


5. A teacher appointed by a 
University constituted under a statute 
was held not to be holding an office 
or status in Vidyodaya University v. 
Silva, 1964-3 All ER 865. In that case 
the services of the respondent were 
brought to an end by a resolution of 
the University Council set up under 
the statute establishing the University. 
The resolution was admittedly passed 
without hearing the teacher. Under 
the statute, the Council was empower- 
ed to institute professorships and 
every appointment was to be by an 
agreemert in writing between the 
University and the professor and was 
to be for such period and on such 
terms as the Council might resolve. 
Under section 18 (a) of the Act, the 
Council had the power to dismiss an 
officer or a teacher on grounds of in- 
capacity or conduct which, in the opi- 
nion of not less than two-thirds of the 
members of the Council, rendered him 
unfit to be an officer or a teacher of 


A. I. R. 
the University. Such a resolution with 
the requisite majority was passed. The 
Act gave no right to the teacher of 
being heard by the Council. The Privy 
Council held that the mere circums- 
tance that the University was establish- 
ed by the statute and was regulated by 
statutory enactments contained in the 
Act did not mean that the contracts of 
employment made with teachers though 
subject to section 18 (e) were other 
than ordinary contracts of master and 
servant and, therefore, the procedure 
of being heard invoked by the respon- 
dent was not available to bim and 
no .writ could be _issued against 
the University. 


6. The decision in this case 
has been criticised by academic 
writers (see Jaffe, English and Ameri- 
can Judges as Law Makers, p. 26; S. A. 


de Smith, Judicial Review of Adminis- 


trative Action, pp. 214-215; G. Ganz, 
Public Law Principles applicable to 
Dismissal from Employment, Modern 
Law Review, Vol. 30 pp. 288-291). 
Recently the House of Lords consider- 
ed the question in Malloch v. Aber- 
deen Corporation, (1971) 1 WLR 1578. 
That case concerned a teacher in Scot- 
land who was dismissed by the Educa- 
tion Committee for the reason that he 
was not registered in terms of para- 
graph 2 of schedule 2 to the Teachers’ 
(Education, Training and Registration) 
(Scotland) Regulations, 1967, made 
under section 2 (1) of the Education 
(Scotland) Act, 1962, and the amend- 
ing regulation 4 (2) of the Schools 
(Scotland) Code, 1956. In an action 
against the education authority, he 
claimed that the purported dismissal 
was a nullity in that it was contrary 
to natural justice since he had not 
been given a hearing. It was held 
(Lord Morris and Lord Guest dissent- 
ing) that the teacher had a right to 
be heard before he was dismissed as 
according to the majority he was hold- 
ing an office. In the course of his 
speech, Lord ‘Wilberforce made cer- 
tain observations: - 


“A comparative list of situations 
in which persons have been held en- 
titled or not entitled to a hearing, or 
to observation of rules of natural jus- 
tice, according to the master and ser- 
vant test, looks illogical and even 
bizarre. A ‘specialist surgeon is denied 
protection which is given to æ hospi- 
tal doctor; a University professor, asa 
servant, has been denied the right to © 
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be ħeard, a dock labourer and an 
undergraduate have been granted it; 
examples can be multiplied (see Bar- 
ber v. Manchester Regional Hospital 
Board, (1958) 1 WLR 181, Palmer v. 
Inverness Hospitals Board of Manage- 
ment, 1963 S.C. 311, Vidyodaya Uni- 
versity Council v. Silva, (1965) 1 
W.L.R. 77, Vine v. National Dock 
Labour Board (1957) A.C 488, Glynn 
v. Keele University, (1971) 1 WLR 
487). One may accept that if there are 
relationships in which all requirements 
of the observance of rules of.natural 
justice are excluded (and I do not wish 
to assume that this is inevitably so), 
these must be confined to what have 
been called “pure master and servant 
cases”, which I take to mean cases in 
which there is no element of public 
employment or service, no support by 
statute, nothing in the nature of an 
office or a status which is capable of 
protection. If any of these elements 
exist, then, in my opinion, whatever 
` the terminology used, and even though 
in some inter partes aspects the rela- 
tionship may be called that of master 
and servant, there may be essential 
procedural requirements to be observ- 
ed, and failure to observe them may 
result in a dismissal being declared to 
be void.” 


and then he said as regards the decision 
in 1964-3 All ER 865: 


“It would not be nec2ssary or ap- 


propriate to disagree with the proce- 
dural or even the factual kasis on which 
this decision rests: but I must confess 
that I could not follow it in this coun- 
try in so far as it involves a denial of 
any remedy of administrative law to 
= analogous employments. Statutory pro- 
visions similar to those on which the 
employment rested would tend to show, 
to my mind, in England or in Scot- 
land, that it was one of a sufficiently 
public character, or one partaking suf- 
ficiently of the nature of an office, to 
attract appropriate remedies of admi- 
nistrative law.” - 


T; Whether the decision in 
1964-3 All ER 865 is correct or not, in 
this case, we think there was no ele- 
ment of public employment, nothing 
in the nature of an office or status 
which is capable of protection. 


8. In S. R. Teweri v. District 
Board, Agra, 1964--3 SCR 55 = (AIR 
1964 SC 1680), this Court formulated 
the exceptions to the general rule that 


` ed to a statutory body, 
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when there is a termination of a con- 
tract of service, a declaration that the 
contract of service still subsisted would 
not be made, by saying: 

“But this rule is subject to certain 
well recognised exceptions. It is open 
to the Courts, in an appropriate case, 
to declare that a public servant who is 
dismissed from service in contraven~ 
tion of Article 311 continues to remain 
in service, even though by so doing 
the State is in effect forced to con- 
tinue to employ the servant whom if 
does not desire to employ. Similarly, 
under the industrial law. jurisdiction 
of the labour and industrial tribunals 
to compel the employer to employ a 
worker, whom he does not desire to 
employ, is recognised. The Courts are 
also invested with the power to declare 
invalid the act of a statutory body, if 
by doing the act, the body has acted 
in breach of a mandatory obligation 
imposed by the statute, even if by 
making the declaration, the body is 
compelled to do something which it 
does not desire to do.” 


9. Mr. Setalvad contended that 
since the college in question is affiliat- 
namely, the 
University of Lucknow, and is govern- 
ed by the relevant statutes and ordi- 
nances framed under the provisions of 
‘Lucknow University Act, 1920, any 
violation of the statute or the ordi- 
nance in the matter of terminating 
the services of a teacher would attract 
the jurisdiction of the High Court 
under Article 226 of the Constitution 
as statutes and ordinances have the 
force of law. In support of this, coun- 
sel relied upon the decision of this 
Court in Prabhakar Ramakrishna Jodh 
v. A. L. Pande, (1965) 2 SCR 713. The 
appellant before this Court in that 
case was a teacher in a college affiliat- 
ed to the University of Saugar and 
managed by the Governing Body esta- 
blished under the provisions of the 
relevant ordinance made under the 
University of Saugar Act. Certain 
charges were framed against the ap- 
pellant by the Principal of the College 
and he. was asked to submit his ex- 
planation. The appellant in his ex- 
planation denied all the charges and 
requested for ;particulars on which 
one of the charges was based. The 
particulars were not ‘supplied and the 
Governing Body terminated his ser- 
vices without holding any enquiry. The 
appellant moved the High Court under. 
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Articl2 226 of the Constitution for a 
writ quashing the order of the Govern- 
ing Body and for his reinstatement. He 
contended that the Governing Body 
had made the order in violation of the 
. provisions of Ordinance 20, otherwise 
called the ‘College Code’, framed under 
section 32 of the University of Saugar 
Act read with section 6 (6) of that Act. 
Clause 8 (vi) (a) of the College Code 
provided. that the Governing Body of 
the college shall not terminate the ser- 
vices of a confirmed teacher without 
. holding an enquiry and without giving 
him an opportunity of defending him- 
self. The High Court held that the 
conditions of service of the appellant 
were zoverned not by the ‘College 
Code’ but by the contract made þe- 
tween the Governing Body and the ap- 
pellant under clause 7 of the College 
Code—which stated that all teachers 
of the college shall be appointed under 
a written contract inthe form prescrib- 
ed—that the provisions of the ‘College 
Code’ were merely conditions prescrib- 
ed for affiliation of colleges and that no 
legal rights were created by the ‘college 
Code’ in favour of the teachers of. the 
affiliated. Colleges as against the Gover- 
ning Body. The High Court, therefore, 
dismissed the petition. In appeal to this 
Court it was held that the ‘College 
Code’ had the force of law and that it 
not merely regulated the legal rela- 
tionship between the affiliated colleges 
and the University but also conferred 
legal rights on the teachers of affiliat- 
ed colleges. The Court further said. 
“It is true that Clause 7 of the 
Ordinance provides that all teachers of 
affiliated colleges shall be appointed 
on a written contract in the form 
prescribed in Sch A but that does not 
mean that teachers: have merely a 
contractual remedy against the Govern- 
ing Body of the College. On the other 
hand, we are of opinion that the pro- 
visions of Clause 8 of the Ordinance 
relating to security of the tenure: of 
teachers are part and parcel of the 
teachers’ service conditions...... i 
When once this Court came to the con- 
clusion that the ‘College Code’ had the 
force of law and conferred rights on 
the teachers of affiliated colleges, the 


right to challenge the order terminat- ` 


ing the services of the appellant, pass- 
ed in violation of clause 8 (vi) (a) of 
the Callege Code in a proceeding under 
Article 226 followed ‘as the night the 
day’ and the fact that the appellant 
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had entered into a contract was consi- 
dered as immaterial. -OF 
10. In the case in hand, the 
position is entirely different. The 
relevant statutes governing this case 
are statutes 151, 152 and 153, framed 


‘under the provisions of the Lucknow 


University Act, 1920. Statute 151 pro- 
vides that teachers of an Associated 
College including the principal shall 
be appointed on written contract and 
that the contract shall inter alia pro- 
vide the conditions mentioned therein 
in addition to such- other. conditions 
not inconsistent with the Act and the 
Statutes as an Associated College -may 
include in its own form of agreement. 
Then the conditions as regards salary, 
age of retirement, etc., are enumerated. 
The statute then goes on to specify 
the grounds on which a teacher’s ser- 
vices can be terminated. Statute 152 
States -that the form of agreement to 
be adopted by each college shall be ap- 
proved by the Executive Council be- 
fore it is put in force. Statute 153 pro- 
vides for a form of agreement which 
shall serve as a model. It may be 
noted that statute 151 does not provide 
for any particular procedure for dis- 
missal cr removal of a teacher for be- 
ing incorporated in the contract. 
Nor does the model form of contract 
lay down any particular procedure for 
that purpose. The appellant had en- 
tered into an agreement when he was 
employed in the college. Clause 5 of 
the agreement provided that: 


“the period of probation shall be 
one year unless extended by -the 
Managing Committee and the College 
may at any time during the said period 
of probation put an end to this engage- . 
ment, or if service shall continue be- 


‘yond the said term, at any time there- 


after, dispense with the services of the 
said Lecturer without notice, if the 
Managing Committee of the said Col- 
lege is satisfied that it is necessary to 
remove the said Lecturer for miscon- 
duct, insubordination or habitual neg- 
lect of duty on the part of the said 
Lecturer or in case any of the condi- 
tions herein specified have been broken 
by the said Lecturer provided that an 
opportunity is given to him by the 


-said Managing Committee to give his 


explanation before a decision is arrived 
at. 


11. On a plain reading of sta- 
tute 151, it is clear that it only pro- 
vides that the terms and conditions 


“^ lcorporated in a contract. 
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mentioned therein must be incorporat- 


ed in the contract to be entered into ` 


between the college and the teacher 
concerned. It does not say that the 


. {terms and conditions hava any legal - 


force, until and unless they are em- 
bodied in an agreement. To put it in 
other words, the terms and conditions 

of service mentioned in Statute 151 
` ihave proprio vigore no force of law. 
They become terms and conditions of 
service only by virtue of their being 
incorporated in the contract. Without 
the contract, they have nc vitality and 
can confer no legal rights. 


12. Whereas in the case of 
Prabhakar Ramkrishna Jodh v. A. L. 
Pande, (1965) 2 SCR 713, the terms 
and conditions of service embodied in 
clause 8 (vi) (a) of the ‘College Code’ 
had the force of law apart from the 
contract and conferred rights on the 
appellant there, here the terms and 
conditions mentioned 
have no efficacy, unless they are in- 
Therefore, 
appellant cannot found a 
action on any breach of the law but 


only on the breach of the contract. As. 


already indicated, Statute 151 does not 
lay down any procedure for removal 
of a teacher to be incorporated in the 


contract; so, clause 5 of the contract 


can, in no event, have even a statutory 
flavour and for its breach, the appel- 
lant’s remedy lay elsewhere. 


.13. Besides, in order.that the 
third exception to the general rule 
that no writ will lie to quash an order 
terminating a contract of service, al- 
‘beit illegally, as stated ir. 1964-3 SCR 


55=(AIR 1964 SC 1680) might apply, 


it is necessary that the order must be 


the order of a statutory body acting. 


in breach of a mandatary. obligation 
imposed by a statute..Tke college, or 


the Managing Committee in question, 


is not a statutory body and so the argu- 
ment of Mr. Setalvad thet ‘the case in 
hand will fall. under the third excep- 
tion cannot be accepted. The conten- 
tion of counsel that this Court has sub- 
silentio sanctioned the issue of a writ 
under Article 226 to quash an order 
terminating services‘of a teacher pass~ 
ed by a college similarly situate in 
(1965) 2-SCR 713 and, therefore, . the 


fact that the college or the managing 


committee was not a statutory body 
was no hindrance to the High Court 
issuing the writ prayed for, by. the ap- 


pellant has no merit as this Court ex- 


-Madhi v. 


in Statute 151, 


cause of. 


.facts are' these. 
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pressly stated in the judgment that no 
such contention was raised in the High 
Court and so it cannot be allowed to 
be raised, in this Court. 


14. | In this view of the matter, 
it is quite unnecessary to go into the ` 
question hether the appellant was 
given sufficient opportunity to meet 
the charges against him. 


15. © We hold that the High 
Court was right in its view that the 
writ petition was incompetent. We, 
therefore! dismiss the appeal but, in 
the circumstances, we make no order 
as to costs. | 

| Appeal dismissed. 
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K. S. HEGDE AND P. JAGANMOHAN 
REDDY: AND D. G. PALEKAR, JJ. 
Madhi, Appellant v. Mahanbai and 
others, Respondents. 


Civil’ Appéal No. 541 of 1967, D/- 
13-1- 1972. 


C. P. c. (1908), O. 22, R. 11 — Ap- 
peal pending before Supreme Court— 


Death of one of the respondents (plain- 


tiffs) during the pendency of appeal— 
Failure of the appellant to bring on 
record ‘the legal representative of the 
deceased ' ixespondent — Anpeal abates. 
(X-Ref.:— Supreme. Court Rules 
(1950), O. 16, Rr. 12, 13, 14) (Para 1) 


This ‘following Judgment was 
delivered by the Court: 


This: appeal abates. The material 
The two respondents 
as joint plaintiffs filed a suit for pos- 
session of the suit property. Their suit 


was decreed as prayed: for. A. joint 


decree in their favour was passed by ` 


the trial ‘court. The appellant appeal- 
ed against the decree. The first ap- 


' pellate court reversed the decreé of 


the trial:court and dismissed the suit. 
The two: plaintiffs went up in. appeal 
to the High Court. :The High Court 
reversed ithe decree of the first appel- 
Jate court and restored that of the 
trial court. Thereafter the appellant 
brought this appeal by special leave. 
During the pendency. of the appeal in 
this court one of the | plaintiffs -who 
was a joint decree-holder, as mention- 
ed earlier, died some time in 1968, but 
the appellant failed to bring her legal 


CP/CP/A)341/72/MLD 


| 


1456 S.C. [Prs. 1-5] 


representatives on record. We are in- 
formed that when this appeal came up 
for hearing before this court in Decem- 
ber, 1970 the advocate for the respon- 
dents informed the counsel for the ap- 
pellant about the death of one of the 
respondents. Yet the legal representa- 
tives of the deceased respondent have 
not been brought on record. Mr. K. 
Rajendra Chaudhri appearing for the 
appellant informs us that though he 
informed the local counsel as to the 
necessity of bringing on record the 
legal representatives of the deceased 
respondent, yet the appellant has not 
chosen to move in that matter. Under 
these circumstances we must hold that 
the appeal has abated. Appeal is ac- 
cordingly dismissed with costs. Today’s 
hearing fee will not be included. 


Appeal dismissed. 





ATR 1972 SUPREME COURT 1456 
(V 59 C 262) 


P, JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


Ala Mohan Mallick and others, 
Petitioners v. The State of West Ben- 
gal, Respondent. 


Writ Petns. Nos. 229, 230, 233, 239, 
262 and 288 of 1971, D/~ 14-12-1971. 


. (A) W. B. (Prevention of Violent 
Activities) Act (1970), S. 3—Detention 
under — Validity. (Para 7) 


In order that .a detention order 
passed by the District Magistrate may 
continue to be legal, the same has to be 
confirmed and continued by the State 
Government within three months of 
the date of detention. The continuance 
of detention in absence of such con- 
firmation is illegal. (Para 7) 

(B) W. B. (Prevention of Violent 
Activities) Act (1979), S. 3 — Grounds 
of detention. (Para 10) 


When the grounds of detention as 
mentioned in the detention order were 
vague and were not relevant to the 
object of maintaining public order, the 
whole detention order became invalid 
even if one of the grounds was valid. 

(Para 10) 

Cases Referred: Chronological Paras 
(1971) Writ Petn. No. 219 of 1971, 
D/- 7-12-1971: (SC), Deban Das 

v. State of West Bengal T 


AP/AP/G331/71/SSG 5 


Ala Mohan v. State of W. B. (Palekar J.) 


A.LR. 


The Judgment of the Court was 
delivered by 


PALEKAR, J.— In these Writ 
Petitions the petitioners have applied 
to this court for writs in the nature of 
habeas corpus challenging their deten- 
tion by the District Magistrates under 
section 3 of the West Bengal (Preven- 
tion of Violent Activities) Act, 1970. 
The petitioners have been detained on 
the ground that they have been acting 
in a manner prejudicial to the main- 
tenance of public order. 

Writ Petition No. 262 of 71. 

2. In this petition the petitioner 
Ala Mchan Mallick has been detained 
by the Order of the District Magis- 
trate, Howrah dated 30-3-1971. He was 
arrested on 6-4-71 and the detention 
order and grounds of detention were 
served on him on the same day. After 
the receipt of the opinion of the Advi- 
Sory Board on 7-6-1971 the State Gov- 
ernment confirmed and continued the 
detention on 9-8-1971. 

Writ Petition No. 230 of 71. 


3. In this petition the peti- 
tioner Bhanu Lal Dey was detained by 
the order of District Magistrate, How- 
rah dated 14-4-1971. The petitioner 
was arrested on 20-4-1971 and on the 
same day he was served with the de- 
tention order and the grounds of de- 
tention. The opinion of the Advisory 
Board was received on 23-6-1971 and 
the order of detention was confirmed 
and continued by the State Govern- 
ment on 6-9-1971. 

Writ Petition No. 233 of 71. 


4, The petitioner Sahat Mon- 
dal was detained by a detention order 


‘dated 14-4-1971 passed by the District 


Magistrate, 24 Parganas. The petitioner 
was arrested on 20-4-71 and on the 
Same day he was served with a deten- 
tion order and the grounds of deten- 
tion. The opinion of the Advisory 
Board was received on 21-6-1971 and 
the detention was confirmed and con- 
tinued by the State Government on 
16-8-1971. 

Writ Petition No. 262 of 71. 
- e The petitioner Animesh 
Ghosh was detained by a detention 
order dated 19-12-1970 passed by the 
District Magistrate Purulia. The peti- 
tioner was arrested on 21-12-1970 and 
on the same day he was served with 
the detention order and the grounds of 
detention. The opinion of the Advi- 
sory Board was received on 1-3-1971 
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and the State Government confirmed 
and continued the detention on 2-4- 
1971. 


WRIT PETITION NO. 288 OF 71. 


6. The petitioner Sunil Kumar 
Mitra was detained by an order passed 
by the District Magistrate, Bardwan 
on 1-3-1971. He was arrested on 24-3- 
1971 and on the same day he was ser- 
ved with the detention order and the 
grounds for detention. The opinion of 
the Advisory Board was received by 
the State Government on 21-5-1971 
and the State Government confirmed 
and continued the detention order on 
2-7-1971. 

re It will be seen in all these 
writ petitions that the State Govern- 
ment had failed to confirm and con- 
tinue the detention order within three 
months of the date of Jetention. We 
have already held in Writ Petn. 
No. 219 of 1971 Deban Das v. State of 
West Bengal decided on 7-12-1971 
(SC) that in order that a detention order 
passed by the District Magistrate may 
continue to be legal, the same has to 
be confirmed and continued by the 
State Government within three months 
of the date of detention. Since in all 
the above cases the Stace Government 
has failed to confirm and continue 
the detention within three months of 
the date of detention, the detention 
after three months would be illegal. 
All these petitioners, therefore, are en~ 
titled to be released forthwith. We 
have already passed orders for the 
release of the petitioners and no fur- 
ther orders are, therefore, necessary. 


WRIT PETITION NO. 235 OF 1971. 


8: The petitioner Samir Mazum- 
dar was detained by the order of the 
District Magistrate, Bardwan dated 
21-12-1970). He was arrested on 24- 
12-1970 and on the same day he was 
served with the detention order and 
grounds of detention. The State Gov- 
ernment approved the detention order 
on 31-12-1970 and his case was placed 
before the Advisory Board on 21-1- 
` 1971. ‘The petitioner’s representation 
to the State Government had been 
received on 19-1-1971 end the same 
appears to have been forwarded to the 
Advisory Board. Later however, on 
5-2-1971 the representat.on was consi- 
dered by the Government and reject- 
ed. The, Advisory Board submitted 
its opinion that there are sufficient 
grounds for . detention on 20-2-1971. 
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Ala Mohan v. State of W. B. (Palekar J.) 
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Thereafter on 15-3-1971 the. State 
Government confirmed and continued 
the detention. 


9. It is contended on behalf of 
the petitioner that the grounds for de- 
tention are both vague and irrelevant 
for the detention and hence the order 
of detention is illegal. The grounds 
served on the petitioner are as follows: 


(1) That on 16-11-70 approximate- 
Iy at 12.35 hrs., you along with others 
carried on depredations of the acade- 
mical institutions of Kalna Town name- 
ly, Ambica Mahisamardini Higher 
Secondary School, Mahisamardini 
Girls’ Institution and Mahisamardini 
Institution for boys by resorting to 
arms, explosion of bombs and throw- 
ing of acid bulbs ete. and thereby 
caused injury to Shri Sasthidas Baner- 
ji of Kalna town and damages to public 
properties. 


(2) That on 24-11-1970 approxi- 
mately at 19.00 hrs., you along with 
others attempted to murder Shri 
Bimal Kumar Das, Inspector of F.C.I. 
of Kalna town by attacking him with 
lethal weapons like daggers, revolver 
ete. in front of his house door. 


(3) That you along with others 
prior to your arrest were engaged in 
a deep laid conspiracy to commit and 
instigate the commission of offences 
of murder, arson and other subversive 
acts. 


10. It is contended before us 
that so far as ground No. 2 is concern- 
ed it cannot be regarded as prejudicial 
to the maintenance of public order. At 
the most it would amount to a breach 
of law and order and hence the ground 
was not relevant to the object of main- 
taining public order. So far as ground 
No. 3 is concerned, it is contended that 
the same is vague and, therefore, de- 
prived the petitioner of an opportunity 
to make an effective representation 
against the same. It is not stated what 
was the deep laid conspiracy, who were 
the other participants, when the con- 
Spiracy took place, what murders were 
instigated and what was the nature of 
subversive acts. We think that there 
is considerable force in these conten- 
tions. Since the two grounds are invalid 
for the purposes of detention, the 
whole detention order becomes invalid] ° 
even if the first ground is held to be 
valid. The petitioner is, therefore, en- 
titled to be released. No fresh orders 
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sed because we have already passed 
orders for his release. 
Petitions allowed. 


AIR 1972 SUPREME COURT 1458 | 
(V 59 C 263) 
(From: Punjab)* 
C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K. 
MATHEW JJ.` 


The State of Punjab and others, 
Appellants v. M/s. Shakti Cotton Co. 
and others, Respondents. 


Civil Appeals Nos. 2319 and 2320 
of 1968 and 1466 to 1470 of 1969, D/- 
5-11-1971. 


Sales Tax—Punjab General Sales 
‘Tax Act (46 of 1948) (as amended by 
Act 7 of 1967), Ss. 5 (2) (a) (vi). 11-AA 
—‘Declared goods’—Cotton — Purchase 
of kapas by registered dealer (assessee) 
and sale after ginning, of ginned cot- 
ton and cotton seeds, to registered 
dealers and for inter-State trade and 
commerce — Assessment of . purchase 
and sales tax — ‘Deductions of pur- 
chase price of kapas from gross turn- 
over for purchase tax — Assessment 
prior to Punjab Amendment Act of 1967 
made according to decision in (1964) 15 
STC 865 (Punj) — Reconsideration 
and modification of orders of assess- 
ment after Amendment of ‘1967. —— 
Effect of Supreme Court decisions in 
AIR 1969 SC 1073 and AIR 1967 SC 
1616 and, C. As. Nos. 1120 ete. of 1966 
(SC) and AIR 1970 SC 1742, Discussed 
— Duty of assessing authorities under 
S. 11AA. 


The assessee respondent company 
{a registered dealer) purchased „kapas 
(unginned cotton} in the course of 
business and after ginning, sold cotton 
and cotton seeds. For the assessment 
year 1961-62 the return of the gross 
turnover of purchase included the pur- 
chase of unginned cotton and the sales 
were shown as having been made to 
registered dealers and for inter-State 
trade and commerce. The  assessee 


*(L. P. A. Nos. 182 and 196 of 1965 
= D/- 23-7-1965; Nos. 141 and 149 of 
1965, D/~ 28-5-1965; No. 127 of 1965, 
‘D/- 17-5-1965, No. 145 of 1965, D/- 
27-5-1965 and No. 172 of 1965, DJ- 
26-5-1965 — Puni.) 


BP/BP/F453/71/VBB 


“State of- Punjab x V. ‘Shakti Cotton de ots 
for his release are necessary to be ee, 


`| 


A.I, R. 


claimed deduction from. its gross turn- 
over value of the entire quantity of 
cotton it had purchased, under S. 5 (2) 
(a) (vi) of the Act as it stood on 1-4- 
1860. On 26-1-63 the assessing autho- 
rity after fixing the taxable turnover 
for purposes of purchase tax, levied 
the purchase tax at 2 p.c. and also 
levied the sales tax on cotton, which 
admittedly was an item of ‘declared 
goods’ within the Central Sales Tax 
Act, 1956. The assessee firm challenged 
the order of assessment of purchase 
tax and sales tax by writ petition. 


At the time the writ petition was 
heard by a Single Judge, there was al- 
ready a decision of a Division Bench of 
the same High Court (Patel Cotton Co’s 
case, (1964) 15 S.T.C. 865 (Punj.). 
Following that decision the Single Judge 
allowed the writ petition and directed 
the Sales Tax Officer to redecide the 
matter in accordance with the law laid 
down in it. The Letters Patent Appeal 
against ‘that decision was dismissed in 
limine. It might also be added that 
though the question, regarding the 
liability of the assessment under the 
Act as being opposed to the Central 
Act, on the ground that no stage for 
collection of tax had been fixed, was 
Taised. by the assessee that point was 
not adjudicated ‘upon by ‘the High 
Court. (1964) 15 STC 865 (Punj-) which . 
was relied on by the High Court was 
in effect overruled by the Supreme. 
Court in AIR 1969 SC 1073. 


In the meanwhile it was held by 
the Supreme Court in AIR 1967 SC 
1616 that the scheme of levy of tax 
on a declared commodity under 8. 2 
(ff) read. with S. 5° (2) (a) (vi) of the 
Act being opposed to the Central Sales 
Tax Act was illegal. 


_ In view of the decision of the 
Supreme Court in AIR 1967 SC 1616 
the Amendment Act 7 of 1967 came to 
be enacted. S. 114A added by the 
Amendment Act provided for “review 


of certain assessments” etc. of tax on 


‘declared goods’. In appeal to the 
Supreme Court from the decision of 


the Division Bench, 


Held that (i) the Ievy of sales tax 
under the Act as it stood on 1-4-1970 
on declared goods (cotton in the instant 
case) was illegal and void; AIR 1967 
SC 1616, C. As. Nos. 1120, 1123 and 
1214 of 1966, D/- 18-4-1967 (SC) and 
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AIR 1970 SC 1742, Fol. `” 
(Paras 32, 37) 


(ii) the assessments in question 
could not be confirmed on the basis 
of the Act as it stood on 1-4-1960. The 
decision in Chandulal Kishorilal’s case 
AIR 1969 SC 1073 could not enable the 
appellant, the State, tc have the ap- 
peals straightway allowed. That would 
amount to ignoring the decisions of 
the Supreme Court in AIR 1967 SC 
1616 and AIR -1970 SC 1742 and C. 
As. Nos. 1120 ete. of 1966, D/- 18- 


4-1967 (SC). 
(Paras 38, 40) 


(ii1) The provisions of the Amend- 
ment Act had evolved a new scheme 
regarding the levy of seles tax in res- 
pect of declared goods. The decision in 
AIR 1969 SC 1073 could at the most be 
considered to have decided that cotton 
Seeds were not declared goods and that 
it was bv the manufacturing process 
that cotton and cotton seeds were sepa- 
rated. As the Act, as amended by the 
Amendment Act, had to be applied in 
respect of assessment of sales tax or 
declared goods, the decision in Chandu- 
lal Kishorilal’s case was no bar to the 
assessees urging ther objections 
regarding the validity of the orders of 
assessment. (Para -39) 


(iv) Section 11-AA, added by 
the Amendment Act of 1967 casts duty 
on the assessing authorizy, even with- 
out any application being made by the 
assessee in that behalf, to review all 
assessments and re-assessments made 
before the commencement of the 
Amendment Act in respect of declar- 
ed goods. There was ro controversy 
that the assessment. orders, in the 
instant case had all been made before 
the date ot commencement 
Amendment Act. if so, the assessing 
authority had to exercise his jurisdic- 
tion under Section 11-AA. It was 
also obligatory on his part to vary 
or revise the previous orders of assess~ 
ment, so as to bring them in confor- 
mity with the provisions of the Act 
as amended by the Amendment Act, 
after following the procedure indicat- 
ed therein. The fact that there was 
a judgment of a Court was also no 
bar to the assessing authority to do 
his duty cast upon him under Sec- 
tion 11-AA. This has been made clear 
by sub-section (4) to Section 11-AA, 
which makes the said sub-section sub- 
ject to the provisions of sub-sec- 


State. of Punjab v. 


of the’ 


Shakti Cotton Co, (Pr. 1] S.C. 1459 


tions (1) to (3) of the section. 
l (Para 42) 
In view of the specific provisions 
contained in Section 11-AA, the 
Supreme Court did not think it neces- 
sary to consider and express any opin- 
ion regarding the contention on behaltr 
of the respondents. (Para 43) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1742 (V 57) = 
1969-2 SCR 544, Rattan Lal 
and Co. v. Assessing Autho- 
rity Patiala 32, 37, 38 
(1970) 1970 Rev. LR 341 (Puni), 
Aryavarta Industries Pvt. 
Ltd v. State of Punjab 46 
(1969) AIR 1969 SC 1073 (V 56) = 
1969-3 SCR 849, State of 
Punjab v. Chandulal Kishori- 
lal 14, 15, 16, 
33; 36, 37, 38, 39, 
43 
(1967) AIR 1967 SC 1616 (V 54) = 
1967-3 SCR 577, Bhawani 
Cotton Mills Ltd. v. State of 
Punjab 15, 16, 17, 
23, 24, 26, 32, 37, 
38, 40, 43 
(1967) Civil Appeals Nos. 1120, 
1123 and 1214 of 1966, D/- 
18-4-1967 (SC), State of Punjab 
v. Patel Cotton Co. Pvt. Ltd. 
Bhatinda 24, 32, 37, 38 
(1964) 15 STC 865 (Punj), Patel 
Cotton Co. Pvt. Ltd. v. 
State of Punjab 6, 8, 13, 14. 
19, 22, 24, 25, 33, 


30, 36, 37, 41 


M/s. V. C. Mahajan and R. N. 
Sachthey. Advocates (In C. As. Nos. 
2319 and 2320 of 1968 and C. A. No. 
1468 of 1969) and Mr. V. C. Mahajan, 
Advocate for Mr. R. N. Sachthey, Ad- 
vocate (In C. A. Nos. 1466, 1467, 14°79 
and 1470 of 1969), for Appellants; Mr. 
S. V. Gupte, Sr. Advocate (M/s. Hardev 
Singh and Ram Gopal Singla, Ad- 
vocates with him) (In C. A. No. 2319 
of 1968), M/s. Hardev Singh and Ram 
Gopal Singla, Advocates (In C. A. No. 
2320 of 1968) Mr. Hardev Singh, Advo- 
cate, (In C. A. No. 1466 of 1969) and 
M/s. Charan Das Garg, O. P. Sharma 
and K. S. Suri, Advocates (In C. A. No. 
1468 of 1969), for Respondents. 


The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:— These 
seven appeals, on certificate, are by 
the State of Punjab, challenging the 
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judgments and orders of the Letters 
Patent Bench of the Punjab High 
Court dismissing in limine the appeals 
filed by the State against the deci- 
sions of the learned Single Judge 
either quashing the orders of assess- 
ment of sales tax made by the concern- 
ed Sales Tax Officers or directing the 
said officers to reconsider the orders and 
pass fresh orders of assessment.. The as- 
sessments that were challenged before 
the High Court were made under the 
Punjab General Sales Tax Act, 1948 
(Punjab Act No. XLVI of 1948) (here- 
inafter to be referred to as the Act). 
Civil Appeals Nos. 2320 of 1968 and 
1468 of 1969 relate to the assessment 
year 1960-61, Civil Appeals Nos. 2319 
of 196& and 1467, 1469 and 1470 of 
1969 relate to the assessment year 
1961-62 and Civil Appeal No. 1466 of 
1969 relates to the assessment year 
1962-63. 


2. The controversy related to 


the assessment to sales tax 
under the Act in respect of 
cotton, which admittedly is an item 


of “declared goods” within the mean- 
ing of Section 2, Clause (c) read with 
Section 14 of the Central Sales-tax 
Act, 1956 (Act 74 of 1956) (hereinafter 
to be referred to as the Central Act). 


3. As the nature of the deal- 
ings and the approach made by the 
assessing officers in respect of the 
respondents, who are different as- 
sessees, is the same, it is enough to 
refer to the facts in Civil Appeal No. 
2319 of 1968. The respondent M/s. 
Shakti Cotton Company is a partner- 
ship firm carrying on business as a 
registered dealer under the Act. 
Amongst its other business, the ñrm 
purchases kapas or unginned cotton 
and after ginning sells cotton and cotton 
seeds. For the assessment year 1961-62, 
the firm submitted a return under the 
Act showing its gross turn-over of pur- 
chase at. Rupees 23,76,452.68 n. p. 
This amount included the purchase of 
unginned cotton ie. kapas and the 
sales were shown as having been made 
to registered dealers and for inter- 
State trade and commerce. The firm 
claimed deduction from its gross turn- 
over value of the entire quantity of 
cotton it had purchased. According to 
the firm, it was entitled to so deduct the 
purchase price under S. 5 (2) (a) (vi) of 
the Act. It appears that there was 
originally an order of assessment pass- 
-ed on June 30, 1962. On appeal by 
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the firm the ‘Appellate Authority by 
its order dated February 4, 1963 re- 
manded the matter to the assessing 
authority for re-examination and re- 
consideration of the original order of 
assessment. The assessing authority, 
Patiala District, took up the assess- 
ment proceedings afresh and after 
an examination of the account books 
and other vouchers produced by the 
firm accepted as correct the gross turn- 
over returned by: the dealer. Regard- 
ing the various deductions claimed by 
the firm particularly in respect of the 
purchase price of unginned cotton 
which had been sold to registered 
dealers, it is not clear from the assess- 
ment orders as to how exactly the 
claims for deductions were either 
allowed or rejected. Ultimately, the 
assessing authority fixed the taxable 
turn-over for the purposes of pur- 
chase tax at Rupees 3,18,993.27 Nn. P- 
and levied purchase tax on this 
amount at the rate of 2 per cent. The 
assessment order was passed on 
September 26, 1963. The firm filed 
in the Punjab High Court Civil Writ 
No. 452 of 1964 challenging the order 
of assessment passed by the Sales-tax 
Officer. The grievance of the firm as is 
seen from the said writ, is, that the _ 
assessing authority disallowed the 
claim, made by it for deduction of 
purchase price of ginned cotton sold 
to the registered dealers and for 
inter-State trade and commerce. ‘The 
firm’s claim before the assessing 
euthority, appears to have been that if 
three maunds of kapas is ginned, it 
gives roughly one maund of ginned 
cotton which if disposed of in toto 
should be equivalent to the purchase 
price of three maunds of kapas original 
Iy purchased. The assessing autho- 
rity appears to have proceeded 
on the basis that out of the 
total quantity of unginned cotton pur- 
chased by the firm, only 1/3rd quan- 
tity of the unginned cotton can be 
considered to have been sold as ginned 
cotton. Deductions, according to the 
assessing authority, under Sec- 
tion 5 (2) (a) (vi) of the Act from the 
purchase turn-over of unginned cotton 
should be fixed at 1/3rd of the total 
price paid for the unginned cotton. 
The assessing authority has also pro- 
ceeded on the basis that the amount 
realised by the firm by sale of cotton 
seeds as a result of ginning éannot be 
taken into account for calculating the 
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turn-over under Section 5 (2) (a) (vi) 
of the Act as the said material is some- 
thing different from cotton. The firm 
had also challenged the order of as- 
sessment that the levy of sales tax on 
cotton, which is. an item of “declared 
goods” under the Centre! Act is illegal 
and opposed to Section 15 of the 
Central Act as no stage for levy of 
tax had been fixed. As the Excise and 
Taxation Commissioner of Punjab had 
given instruction to the assessing 
authorities to assess cotton in the 
manner shown in tke assessment 
order, the firm averred that no use- 
ful purpose will be served by carrying 
the assessment orders in appeals be- 
fore the Departmental Authorities. 
It was pleaded that as the levy was 
unconstitutional, the relief can be 
obtained only from the High Court and 
hence its jurisdiction uncer Articles 226 
and 227 of the Constitution was in- 
voked. 


4. The appellants contested the 
writ petition on various grounds. But 
the.. material averment, which has to 
be noted is to the effect that the 
assessee was entitled to deduction 
only on the purchase ot cotton sold 
by it as required under 35. 5 (2) (a) (vi) 
of the Act and that too on the pur- 
chase value of the commodity sold 
and not on its sale pric2. It was fur- 
ther averred that cotton seeds are 
different from cotton and the price re- 
alised by the sale of the former does 
not qualify for deduction under the 
said provision of the Acz as the cotton 
seeds are not the same commodity as 
cotton that had been originally pur- 
chased. Hence, it was pointed out that 
the assessing authority had acted 
according to law in allowing the de- 
duction only on the purchase value 
of cotton sold by the firm. 


5. The State further pleaded 
that the stage for levying sales-tax in 
respect of “declared goods” is indicat- 
ed under the Act and the firm is lable 
for payment of purchase tax on the 
purchase of cotton made by it subject 
to the proper deductions allowable 
under Section 5 (2) (a) (vi) of the 
Act. 


6. At the time when the 
writ petition was heard by the learn- 
ed Single Judge of the High Court, 
there was already a decision of a 
Division ° Bench of the same High 
Court reported in Patel Cotton Com- 
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1969, the assessment order is 
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pany Pvt. Lid. v. The State of Punjab 
(1964) 15 STC. 865 (Puni). We will 
refer later to the scope of this decision. 
The learned Single Judge, by his 
order dated March 5, 1965 held that 
there is no indication in the order of 
assessment that full deduction per- 
missible to a dealer under Sec- 
tion 5 (2) (a) (vi) of the Act, as laid 
down by the Division Bench, in the 
above decision, has been granted to 
the firm. In this view, the learned 
Single Judge allowed the writ peti- 
tion and directed the Sales-tax Offi- 
cer to re-decide the matter and modify 
and make an assessment order in 
accordance with the law laid down 
in Patel Catton Company Private Ltd.’s 
case, (1964) 15 STC 865 (Punj). The 
State filed Letters Patent Appeal No. 
182 of 1965 under Clause (x) of the 
Letters Patent Act, which was dismiss- 
ed, in limine, by, the Division Bench 
on July 23, 1965. 


T. In Civil Appeal No. 2320 
of 1968 the order of - assessment is 
dated February 24, 1964. The asses- 
see filed Civil Writ No. 454 of 1964 
and the High Court passed a similar 
order in his favour on March 5, 1965. 
The Letters Patent Appeal No. 196 of 
1965 filed by the State was rejected in 
limine on July 23, 1965. 


8. In Civil Appeal No. 1466 of 
dated 
March 10, 1964. The  assessee filed 
Civil Writ No. 810 of 1964. The learned 
Single Judge by his order dated Feb- 
ruary 3, 1965 allowed the writ petition 
following the decision in Patel Cotton 
Co. Pvt. Ltd, (1964) 15 STC 865 (Punj) 
and quashed the order of assessment. 
The Letters Patent Appeal No. 127 of 
1965 filed by the State was dismissed 
in limine on May 17, 1965. 


9, In Civil Appeal No. 1467 of 
1969, the assessment order is dated 
March 9, 1964. The assessee filed 
Civil Writ No. 608 of 1964 in the High 
Court. The learned Single Judge by 
his order dated January 29, 1965 allow- 
ed the writ petition and directed the as- 
sessing authority to reconsider and 
modify the order of assessment in ac- 
cordance with the law laid down by 
the Division Bench of the High Court. 
The Letters Patent Appeal No. 141 of 
1965 filed by the State was dismissed 
in limine on May 28, 1965. 
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10. In Civil Appeal No. 1468 of 
1969 the order of assessment is dated 
June 11,1963. Civil Writ No. 1599 of 
1963 filed by the assessee was allowed 
by the iearned Single Judge on - Feb- 
ruary 26, 1965 and the assessing autho- 
rity was directed to modify the order 
of assessment according tothe decision 
of the High Court. The Letters Patent 
Appeal No. 145.of 1965 filed by the 
State was dismissed in limine on May 
27, 1965. - 


11. In Civil Appeal No. 1469 
of 1969, the order of assessment is dated 
March 22, 1963. Civil Writ No. 6385 
of 1963 filed by the assessee was 
allowed on February 26, 1965 and the 
learned Single Judge gave the same 
direction regarding the assessment 
order to be reconsidered and modified. 
The Letters Patent Appeal No. 149 of 
1965 filed by the State was dismissed 
in limine on May 28, 1965. 


12. In Civil Appeal No. 1470 
of 1969 the order of assessment is dated 
December 12, .1963. Civil Writ No. 205 
of 1964 filed by the assessee was allowed 
by the High Court on January 29, 1965 
and similar directions were given to 
the assessing authority. The Letters 
Patent Appeal No. 172 of 1965 filed 
by the State was dismissed in limine on 
May 26, 1965. 


13. It will be noted that in all 
the above appeals, except Civil Appeal 
No. 1466 of 1969, the assessing autho- 
rity had been directed to reconsider 
and modify the orders of assessment al- 
ready passed by it. It is only in Civil 
Appeal No. 1466 of 1969 that the order 
of assessment was quashed by the 
learned Single Judge of the High 
Court. In all the appeals, certificates 
have been granted by the High Court. 
The High Court, while granting the cer- 
tificates has observed that though 
Letters Patent Appeals were dismissed 
in limine, certificates are being grant- 
ed in view of the fact that the decision 
in Patel Cotton Co. Pvt. Ltd., (1964) 15 
STC 865 (Punj) on the basis of which the 


present decision had been given was 


the subject of appeal before this court. 
ln view of this consideration, certifi- 
cates of fitness have been granted by 
the Letters Patent Bench. We may 
also add that though the question re- 
- garding the legality of the assessment 
under the Act as being opposed to the 
Central Act, on the ground that no 


stage for collection of tax has been 


Punjab, (1967) 
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fixed, was raised by all the assessees, 


that point was not adjudicated upon by 
the High Court in any of these matters. 


14. Mr. V. C. Mahajan, learned 
counsel for the State, pointed out that 
the decision in Patel Cotton Co. Pvt. 
Ltd., (1964) 15 STC 865 (Puni) which 
was relied on by the High Court, has 
been overruled by this Court in State of 
Punjab v. Chandulal Kishorilal, (1969) 
3 SCR 849 = (AIR 1969 SC 1073) In 
consequence, he urged that all the 
State appeals will have to be allowed 
and the assessment orders should be 
allowed to stand. 


15. -On the other hand, Mr. S. 
V. Gupte, learned counsel appearing 
for the respondent in Civil Appeal No. 
2319 of 1968 whose contentions have 
been adopted by the other counsel ap- 
pearing for the respondents in other 
appeals, urged that the decision of this 
court, relied on by Mr. Mahajan, had 
no occasion to consider the position re- 
garding collection of sales tax in res- 
pect of “declared goods” coming under 
the Central Act, after the Act was 
amended by Punjab Act 7 of 1967. He 
further pointed out that neither the 
principles laid down by this Court in 
Bhawani Cotton Mills-Ltd. v. State of 
3 SCR. 577 = (AIR 
1967 SC 1616) nor the effect of the 
amendments made to the Act by Punjab 
Act T of 1967, regarding levy and col- 
lecticn of sales tax in respect of “de- 
clare goods” have been considered in 
(1969) 3 SCR 849 = (AIR 1969 SC 
1073) . 


16. Mr. Gupte in this connec- 
tion, relied on the various aspects 
discussed in Bhawani Cotton Mills 
Ltd., (1967) 3 SCR 577 = (AIR 1967 
SC 1616) and the relevant provisions 
of the. Punjab General Sales Tax 
(Amendment and Validation) Act, 
1967 (Act 7 of 1967) (hereinafter refer- 
red to as the Amendment Act). He 
further stressed that the Amendment 
Act has changed the whole scheme of 
taxation regarding “declared goods” 
and a duty has been cast on the assess- 
ing suthority to reopen the assessment 
and pass fresh orders in accordance 
with the Amendment Act. The counsel 
furtker pointed . out that (1969) 3 SCR 
849 = (AIR 1969 SC 1073) except 
deciding that cotton seeds do not come 
under- “declared goods’, had no 
occasion to consider the lafipuage of 
Section 5 (2) (a) (vi) of the Act regard- 


“taxable 
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17. Tt is now necessary to con- 
sider the provisions of the Act, as it 
stood on April l, 1950. Even herë 
we may say tħat the entire schéme of 
the Act and the Rules as well as of 
the Central Act has been elaborately 
considered by this Court in Bhawani 
Cotton Mills Ltd., (1967 3 SCR 577 = 
(AIR 1967 SC 1616). Hence it is un- 
necessary to cover th= same ground 
in these appeals. It is anough to note 
that the expressions “dealer”, “goods”, 

“prescribed”, “purchase”, “sale”, 


“turn-over” and “year” are defined in . 


Clauses (d), (e), (£), (ff), (h), (i) and 
(i) of Section 2 respecti-vely. Item I of 
Schedule- C of the Act oe with 
“Cotton” is as follows: 


“(1) Cotton, that is to say, all 
kinds of cotton (indigénous or import- 


ed) in its unmantfactured state, whe- . 
ther ginned or unginned, baled, pressed. 


or otherwise, but not. including 


cotton waste.’ 
Section 2 (c) of the 


ed under Section 14 to be of special 
importance in inter-State trade or com- 
merce.” Séction 14 dec_arés the wari- 
ous goods reférréd to therein as of 
Spécial Importance in inter=State trade 
or commerée. Therefore, it follows 
that those goods are “deelared goods” 
under Section 2 (c) of the Central Act. 
Item II of Séction 14 of the Central 
Act dealing with cotton ‘is identical 
with Itém I of Schédule C of the Act. 
Tt is also necessary to note that the 
definition of “sale” in Section 2 (h) of 
the ‘Act, 
Schedule C arid that the expréssion 
“purchase” under Section 2 (ff) took 
in the goods specified in Schedule C of 
the Act. Section 5 of tha Act dealt 
with the levy of tax on the turn-over 
of a dealer at the rates: mentioned 
therein and other 
matters. Sub-section (2) dealt with 
the taxable turn-over as well as the 
various deductions which a dealer is 


eligible toclaim in thé computation of 


the said taxable turn-over. The claim 
for deduction was made by the asses- 


Sees before us under S. 5 (2) (a) (vi) of 


the Act which is as follows: - 


"5 ( 2) In this Act the expression 
urn-over”’ means that part 
of a dealer’s gross turn-over during 
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ing how the deduction is to be allow- 


- State. 


Central Act de= 
fines “declared goods” as “goods declar=' 


excluded . g00d8 specified in. 


conseqtiéntial - 
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any period which remains after de- 
ducting therefrom — 

(a) his turnover during that. period 
on — 

‘(vi) the eee of goods which 
are sold not later than six months after - 


~- the close of the year, to a registered 


dealer, ¢r in the course of inter-Staté 
trade oF Gommerceé, or in thé course 
of export ouit of the territory of India: 


Provided that in the casé of such 
a sale to a registered dealer, a declara- 
tion, inthe prescribed form and duly 
filled arid signed by the registered de- 
aler to whom the goods are sold, is 
furnished by the dealer claiming de=. 
duction.” 


18. Section 15 of the Central 
Act imposes restrictions and condi- 
tions in regard to tax on sale or pur- 
chase of declared goods within â 
Section 15 (a) placing a restric- 
tion on the rate of tax as well as a 
prohibition regarding such collection 
at moré than one stage is as follows: 


“I5, Every sales tax law ofa 
State shall, in so far as it imposes or 
authorises the imposition of a tax on 
the sale or purchase of declared goods, 
be subject to the following restrictions 
and conditions, namely :— 


(a) the tax payable under that 
law in respect of any sale or purchase 
of such goods inside the State shall 
not exceed three per cent of the sale . 
or purchase price thereof, and such 
tax shall not be levied at more than 
one stage, — 

* € Ead 2 $J 

19. We have broadly outlined 
the sheme of the Act as well as the 
Central Act. There is no controversy 
that cotton is liable to purchase 
tax under the Act. It is now neces- 
sary to advert to the decision of the 
Punjab High Court in Patel Cotton 
Company Private Ltd., (1964) 15 STG 
865 (Punj). The assessee therein claim~ 
ed that cut of the unginned cotton, 
which they had purchased and in res- 
pect of which they had become liable 
to pay -purchase tax, certain quantities 
of ginned cotton as well as cotton 


‘seeds obtained after ginning, had been 


sold to registered dealers within the 
prescribed périod or sold in the course 
of inter-State trade and commerce. 
They further claimed that the pur- 
chase price of those quantities of ginn- 
ed cotton and cotton seeds so sold 


should be deducted in calculating the 
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taxable turn-over under S. 5 (2) (a) (vi) 
of the Act. The assessing autho- 
rity allowed the deduction of the sale 
price (as against the purchase price) 
of the zinned cotton sold to regis- 
tered dealers as also the sale price of 
the ginned cotton exported out of 
India cr sold in the course of inter- 
State trade or commerce. The Sales-tax 
Officer, however declined to allow anv 
deduction for similar sales on cotton 
seeds. The assessee contended before 
the High Court that the sale of cotton 
seeds, was a sale of the goods pur- 
chased by them, in respect of which, 
purchase tax was payable and since the 
‘sales were made to registered dealers 
or in the course of inter-State trade, 
the taxable turn-over should be de- 
termined after deducting the purchase 
price of the goods sold from the gross 
furnover. 


20. On behalf of the State, it 


was contended that unginned cotton - 


and ginned cotton are two different 


things and if unginned cotton is 
purchased and _ purchase tax 
paid on it and later on the 


cotton is ginned and sold, no part of 
_ the goods purchased can be consider- 
ed to have been sold. It was urged 
that cotton seed is a different thing 
from cotton and therefore the sale 
price of cotton seeds cannot be deduct- 
ed under Section 5 (2) (a) (vi). 


21. The High Court held that 
no manufacturing process is involved 
in ginning cotton and in the process 
of ginning no new commodity is creat- 
ed. The High Court further held that 
when a dealer buys unginned cotton, 
which is mixed with cotton seeds and 
separates the two, by process of ginn- 
ing and proceeds to sell both the gin- 
ned cotton and the cotton seeds, the 
dealer in fact sells the entire goods 
which he had purchased. As deduc- 
tion under Section 5 (2) (a) (vi) is to be 
the turn-over on the purchase of 
goods which are sold and as the 
goods (ginned cotton and cotton seeds) 
sold are the same as purchased, the 
dealer, is entitled to a full deduction. 
As the assessing authority has not 
made the assessment in accordance 
with the principles laid down by the 
High Court, the order of assessment 
was quashed and the assessing autho- 
rity was directed to make a fresh as- 
sessment, in accordance with the de- 
cision of the High Court. This de- 
cision was rendered on May 14, 1964. 
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99.° Certain other decisions of 
the Punjab High Court, similar to the ` 
one in Patel Cotton Company Private 
Ltd., (1964) 15 STC 865 (Punj) were 
the subject of appeals and they were 
disposed of by this Courton February 
27. 1969 in 1969-3 SCR 849 = (AIR 
Ree 3C 1073), to which we will refer 
ater. 


23. Tn the meanwhile, certain 
other dealers dealing in cotton had 
challenged before the Punjab High 
Court the levy of purchase tax under 
the Act on the ground that the levy 
is opposed to the Centra] Act. One of 
the contentions was that no stage for 
collection of the tax, as is mandatory 
under the Central Act, has been pro- 
vided for in the Act. The Punjab 
High Court by its judgment and order 
dated November 23, 1965 dismissed 
the writ petitions filed by the assessees. 
The assessee Bhawani Cotton Mills 
Ltd., (1967) 3 SCR 577 = (AIR 1967 
SC 1616) came to this Court in appeal 
on certificate. This Court . after’ a 
very elaborate and exhaustive con- 
sideration of the Act as well as the 
Central Act, by majority, upheld the 
contention of the assessee and held in 
(1967) 3 SCR 577 = (AIR 1967 SC 
1616) that the scheme of levy of pur- 
chase tax under Section 2 (ff) read 
with Section 5 and specially the terms 
of Section 5 (2) (a) (vi) of the Act is 
illegal in that, contrary to the provi- 
sions of Section 15 of the Central 
Act, no definite stage at which the 
purchase tax in respect of cotton, a 
declared commodity, is to be levied 
has been indicated. The judgment 
and order of the High Court were 
reversed and the assessment orders . 
quashed. This decision was rendered 
on April 10, 1967. The ‘years with 
which this Court was concerned, in 
the said decision, were the years of 
assessment 1960-61 and 1961-62. 


2A, The decision in Patel- 
Cotton Company Pvt. Ltd., (1964) 15 
STC 865 (Puni) was the subject of ap- 
peals in this Court in State of Punjab 
v. Patel Cotton Co. Pvt. Ltd., Bhatinda, 
Civil Appeals Nos. 1120, 1123 and 1214 
of 1366, D/- 18-4-1967 (SC). This 
Court, by its judgment dated April 18, 
1967 did not think it necessary to 
consider the correctness or otherwise 
of the decision of the High Court that | 
the assessees, when they sõid ginned 
cotton and cotton seeds, had sold the 
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same commodity: that had been pur- 
chased by them. The State appeal 
was dismissed on the short ground 
that the levy of purckase tax was 
opposed to the Central Act as held 
by this Court in Bhawani Cotton Mills 
Ltd., (1967) 3 SCR 577 = (AIR 1967 
SC 1616). Though the High Court had 
directed fresh assessments to be made 
in accordance with its decision, this 
Court, however, quashed the orders 
of assessment also. 


25. We have already indicated 
that the certificates were issued in the 
appeals before us by th2 High Court 
in view of the fact that the decision 
in Patel Cotton Company Pvt. Ltd., 
(1964) 15 STC 865 (Punj) was the sub- 
ject of appeal in this Court. That 
appeal was disposed of in the manner, 
referred to above. 


26. In view of the dedio of 
this Court in Bhawani Cotton Mills 
Ltd., 1967-3 SCR 577 = (AIR 1967 SC 
1616), two Ordinances were issued by 
the Governor of Punjab, Ordinances 
Nos. 1 and 12 of 1967, dealing, among 
other matters, with the levy of sales- 
tax regarding declared goods. These 
Ordinances were repleced by the 
Amendment’ Act, which received the 
assent of the Governor on December 
29, 1967 and published in the State 
Gazette on December 30, 1967. Certain 
provisions of the Amendment Act, in 
so far as they relate to declared goods, 
have to be referred to. 


27. Section 2 (i) incorporated 
in the Act after cl. (d) of S. 2 a new 
clause defining “declared goods”. The 
new clause (dd) was as follows: 


“(dd) .“Declared goods” means 
goods declared under section 14 of the 
Central Sales Tax Act, 1956, to be of 
special importance in inter-State trade 
Or commerce.’ 

28. We have already referred 
to the fact that cl. (e) of S. 2 of the Act 
defined the expression “goods”. Sec- 
tion 5 of the Amendment Act, incor- 
porated various amendments in 5S. 5 
of the Act as follows: 


“Section 5. Amendment of S. 5 of 
Punjab Act 46 of 1948.-In section 5 of 
the principal Act— 

(a) in sub-section (1) — 

(i) in the second proviso, the 
words, brackets, letter and figures “as 
defined in clause (c) of section 2 of 
the Central Sales Tax Act, 1956, and 
such tax shall not be levied on the pur- 
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chase or sale of such goods at more 
than one stage” shall be omitted: 

(ii) after the second proviso, the 
following proviso shall be inserted 
namely: 

“Provided further that with effect 
from the date of commencement of 
the Punjab General Sales Tax (Amend- 
ment and Validation) Ordinance, 1967, 
the rate of tax shall not exceed three 
paise in a rupee in respect of any de- 
clared goods”; 

(b) in sub-section (1-A) for the 
words “in respect of such goods” the 
words “in respect of such goods other 
than declared goods” shall be substi- 
tuted and pe deemed to have been sub- 
stituted with effect from the 16th day 
of December, 1965” 

(c) after sub-section (2) the follow- 
ing sub-section shall be inserted with 
effect from the Ist day of October, 
1958, namely: 


*(3) Notwithstanding 
contained in this Act — 

. (a) in respect of declared goods, 
tax shall be levied at one stage and 
that stage shall be— 

(i) in the case of goods liable to 
sales tax the stage of sale of such goods 


anything 


by the last dealer liable to pay tax . 


under this Act: 

(ii) in the case of goods liable to 

purchase tax, the stage of purchase of 
such goods by the last dealer liable to 
pay tax under this Act; 
l (b) the taxable turnover of any 
dealer for any period shall not include 
his turnover during that period on any 
sale or purchase of declared goods at 
any stage other than the stage refer- 
red to in sub-clause (i) or as the case 
may be sub-clause (ii) of clause (a).” 

29. Section 9 of the Amend- 
ment Act incorporated a new S. 11 AA 
in the Act, which is as follows: 

“11AA. Review of certain assess- 
ments etc. of tax on declared goods — 

( 1) Notwithstanding anything con- 
tained in this Act, the Assessing Autho- 
rity shall ( whether or not an applica- 
tion is made to him in this behalf), 
review all assessments and reassess- 
ments made before the commencement 
of the Punjab General Sales Tax 
(Amendment and Validation) Act, 1967 
in respect of declared goods and make 
such order varying or revising the 
order previously made as may be 
necessary for bringing the order pre- 
viously made into conformity with the 
provisions of this Act as amended by 


1466 S.-C. [Prs. 29-32] State of Punjab v. Shakti Cotton Co. 


the Punjab General Sales Tax (Amend- 
ment and Validation) Act, 1967: 


Provided that no proceeding for 
review shall be initiated without giving 
the dealer concerned a notice in writ- 
ing of not less than thirty days. 


(2) Any dealer on whom a notice 
is served under sub-section (1) may 
within thirty days from the date of 
receipt of such notice intimate in writ- 
ing the assessing authority of his inten- 
tion to abide by the assessment or’ re- 
assessment sought to be reviewed and 
if he does so, the assessing authority 
shall not review such assessment or 
re-assessment under this section. 


(3) No order shall be made under 
this section against any dealer without 
giving such dealer a reasonable op- 
portunity of being heard. 


(4) Notwithstanding anything con- 
tained in any judgment, decree or order 
of any court or other authority to the 


contrary but subject to the provisions ` 


of the foregoing sub-sections any as- 
` sessment, re-assessment, levy or collec- 
tion of any tax in respect of declared 
goods made or purporting to have been 
made, and any action or thing 
taken or done or purporting to 
have been taken or done in rela- 
tion to such assessment, re-assess- 
ment, levy or collection, under ‘the 
provisions of this Act before the com- 
mencement of the Punjab General 
Sales Tax (Amendment and Validation) 
Act, 1967 shall be as valid and effec- 
tive as if such assessment, re-assess- 
ment, levy or collection or action or 


thing had been made, taken or done~ 


under this Act as amended by the Pun- 
jab General Sales Tax (Amendment 
and Validation) Act, 1967.” 


30. From the various amend- 
ments made by the Amendment Act, in 
the Act, the following aspects broadly 
emerge: ‘There is a definition of “de- 
clared goods” under S. 2 (dd).. Certain 
omissions were made in the second pro- 


viso of the Act in view of the specific: 


definition of “declared goods” under 
©. 2 (dd) and also in view of the fact 
that the stage, at which tax is to be 
levied in respect of “declared goods” 
is specifically dealt - with under the 
new sub-section (3) incorporated i in sec~ 
tion 5. The third proviso incorporated 
in sub-section (1) of S. 5 of the Act 
provided that with effect from the date 
of the Ordinance No. 12 of 1967, the 
rate of tax in respect of declared goods 
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was not to exceed 3 pies In a rupee.. In 
sub-section (1-A) of S. 5 of the Act 
“declared goods” have been excluded 
from the reference made therein to 
“such goods”. this amendment is also 
deemed to have come into effect from 
December 16, 1965. The new. sub-sec- 


‘tion ' (3) added to S. 5 of the Act was 


to have effect from October 1, 1958. 
Under the new sub-section (3). in res= 
pect of declared goods, the stage of 
levy either in respect of purchase or 
Sale has also been definitely fixed. 
Under cl. (b) of sub-s. (3), certain turn- 


overs in respect of sale or purchase of 


declared gocds, as referred to therein, 
cannot be included in the taxable turn- 
over. The new section 11AA makes it 
obligatory on the assessing authority, 
under the circumstances mentioned 
therein, to review all assessments and 
re-assessments made before the com- 
mencement of the Amendment Act in 
respect of declared goods. There is also 
an obligation cast on the officer to. 
make orders varying or revising the- 
previous orders, so as to bring them 
into conformity with the -provisions 
of the Act, as amended by the Amend- 
ment Act. Even the provisions con- 
tained under sub-section (4) of S. 11AA. 
have been made subject to the provi- 
sions of sub-sections (1) to (3) of the 
said section. 


gi. It will be seen from the 
amendments, referred’ to above, that 
an entirely new scheme, so to say, 
has been evolved in the matter of as- 
sessment fo sales tax of declared goods. 
In the case before us, we are concerned 
witk: “cotton” which is an item of “de- 
clared goods” under the Central. Act. ` 
There is no controversy that purchase 
tax is to be levied in respect of the said 


commodity. Under the new sub-sec- 


tion (3) cl. (a) sub-clause (2) of S. 5 of 
the Act, in the case of purchase - tax, 
the levy is to be at the. stage of- pur- 
chase of such goods by the last dealer. 


Therefore, the question whether the 


assessee comes under this clause, for 
levy of purchase tax, which is a ques- 
tion of fact, will have to be investi- 
gated. 


32. The Amendment Act itself 
was again challenged before this Court 
in Writ Petition filed under Art. 32 
of the Constitution. We will now refer | 
to the decision in the said writ petition 
of this Court in Rattan Lal and Co. v. 
Assessing Authority Patiala, (1969)2 . 
SCR 544 = (AIR 1970 SC 1742) ren- 
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dered on October 29, 1963. This Court, 
in the decision had to consider the 
attack made by certain assessees 
regarding the validity of the Amend- 
ment Act. 
Sessees was that the sama infirmities, 
pointed out by this Court in Bhawani 
Cotton Mills Ltd., (1967) 3 SCR 
577 = (AIR 1967 SC 1616) still 
exist even in the Amendment Act and 
hence the levy of sales tax on cotton 
was illegal. After a reference to the 
infirmities pointed out in the Act as-it 
stood on April 1, 1960, in Bhawani Cot- 
ton Mills Ltd. and after a reference to 
the Amendment Act, the contention of 
the assessees was rejected and it was 
held that the Amendment Act cannot 
be struck down on the grounds raised 
by the assessees. This Court finally 
held that the Amendment. Act was 
valid and the retrospective effect given 
to it was also equally valid and that 
the new S. 11AA was not discrimina- 
tory. In this view, the. attack on the 
Amendment Act was rej2cted and the 
writ petition dismissed. From the 
decisions of this Court in Bhawani 
Cotton Mills Ltd. (1967)= SCR 577 = 
(AIR 1967 SC 1616); The State of Pun- 
jab v. Patel Cotton . Co. Pvt. Ltd. 
Bhatinda Civil Appeals:Nos. 1120, 1123 
and 1214 of 1966 D/- 13-4-1967 (SC) 
and- Rattan Lal and Co. (1969) 2 SCR 


544=(AIR 1970 SC 1742)., it is clear- 


that levy of sales tax, under the Act 
as it stood on April, 1, 1960 on declared 
goods is illegal and void. 


33. We have alr2ady referred 
to the fact that certain decisions of the 
Punjab High Court, which had takena 
view similar to the one in Patel Cotton 
Co, Pvt, Ltd., (1964) 15 STC 865 (Punj) 
were also subject of appeals in this 
Court. They were disposed of on Fe- 
_bruary 27, 1969 by the judgment of 
this Court in (1969) 3 SCR 849 = (AIR 
1969 SC 1073). 


34, The claim made by the as- 
sessees before the High Court was that 
in calculating the taxable turn-over 
under S. 5 (2) (a) (vi) of the Act, as it 
stood on April 1, 1960, deductions must 
be made on the purchase price of un- 
ginned cotton, which heas been sold 
Jater as ginned cotton and cotton seeds. 
The High Court had accepted this con- 
tention. The State of Punjab had fil- 
ed the appeals in this Court, This Court 
in the above decision, accépted the con- 
tention of the State that ginning pro- 
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cess is a manufacturing process and 
that it is by such a manufacturing pro- 
cess that the cotton and the cot- 
ton seeds are separated. This Court 
further held that it is not cor- 
rect to say that the seeds so sepa- 
rated, is cotton itself or part of the 
cotton: It is the further view of tbis- 
Court that they are two distinct com- 
mercial goods though before the manu- 
facturing process the seeds might have 
been a part of the cotton itself. It was 
further held that the contention of the 
assessees that the sale of cotton seeds 
must be treated as a sale of declared 
goods under the Central Act, cannot be 
accepted. In this view the decision of 


‘the High Court was set aside and the 


appeal of the State was allowed. The 
orders of the assessing authority declin- 
ing to grant deduction in respect of 
cotton seeds sold by the assessees to 
registered dealers were confirmed. 


35. In this decision there is a 
reference to the decision of the High 


Court in Patel Cotton Co. Pvt. Ltd., 


(1964) 15 STC 865 (Punj.). 


36. According to Mr. Mahajan, 
the decision of this Court in 1969-3 
SCR 849 = (AIR 1969 SC 1073) hav- 
ing overruled the decision of the Pun- 
jab High Court in Patel -Cotton Co. 
Pvt. Ltd. (1964) 15: STC 865 (Puni) 
though not directly, all the ap- 
peals before us must be allowed. Prima 
facie and on a superficial considera- 
tion, it may appear that the contention 
of Mr. Mahajan is well-founded. Going 
by the actual decision of this Court in 
1969-3 SCR 849=(AIR 1969 SC 1073), 
it must be said that the principle laid 
down by the Punjab High Court in 
Patel Cotton Co. .Pvt. Ltd., (1964) 15 
which decision has 
been relied on by the High Court in 


` the appeals before -us, must be consi- 


dered to have been ‘overruled. But 


‘there are difficulties in accepting the 


contention of Mr. Mahajan, that in 
view of this circumstance, the State 


. appeals before us must. be allowed. 


37. .. We have already referred 
to the fact that the levy of sales tax 
under the Act as it stood on April 1. 
1960, on cotton, which is an item of 
“declared goods” was struck down by 
this Court in Bhawani Cotton Mills 
Ltd. (1967) 3 SCR 577 = (AIR 1967 SC 
1616): Certain provisions of the Act 
were also struck down as violative of 


-the provisions of the Central Act. It 
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was in consequence of the decision of 
this Court in Bhawani Cotton Mills 
Ltd. that the Amendment Act, which 
was preceded by the two Ordinances, 
referred to above, came to be enacted. 
We have also referred to the fact that 
the scheme of assessment regarding de- 
clared ‘goods has been changed and 
altered by the Amendment Act. When 
the Amendment Act was again chal- 
lenged before this Court, the Constitu- 
tion Bench in Rattan Lal and Co. 
(1969) 2 SCR 544=(AIR 1970 SC 1742) 
has approved the decision in Bhawani 
Cotton Mills Ltd. and accepted the 
position that under the Act, as it stood 
on April 1, 1960, sales tax in respect 
of declared goods could. not be levied. 
Further it was pointed out in Rattan 
Lal and Co.thatthe infirmities that 
existed in the Act, asit stood on April 1, 
1960 had been removed and the 
Amendment Act was valid. With great 
respect to the learned Judges, who 
decided (1969). 3 SCR 849 = (AIR 1969 
SC 1073) it must be held that there is 
absolutely no reference to the decisions 
of this Court in Bhawani Cotton Mills 
Ltd. and Rattan Lal and Co. Nor is 
there any reference to the decision in 
Civil Appeals Nos. 1120, 1123 and 1214 
of 1966, D/- 18-4-1967 (SC) which were 
appeals filed by the State directly chal- 
lenging the decision of the High Court 
in Patel Cotton Co. Pvt. Ltd. (1964) 15 
STC 865 (Punj). All these three deci- 
sions, as mentioned by us earlier, have 
uniformly held that no sales tax can 
be levied under the Act, as it stood. on 
April 1, 1960 in respect of declared 
goods. This Court in (1969) 3 SCR 849 
= (AIR 1969 SC 1073) had to deal with 
a case of assessment of sales tax’ under 
the Act, as it originally stood, in res- 


pect of cotton, which is an item of de- 


clared goods, for the assessment year 
1961-62. Such an assessment for the 
said year had been struck down as il- 
legal and void in. Bhawani Cotton Mills 
Ltd. (1967) 3 SCR 577 = (AIR 1967 
SC 1616) and in The State of Punjab 
v. Patel Cotton Co. Pvt. Ltd. 
Bhatinda, Civil Appeals Nos. 1120, 1123 
and 1214 of 1966, D/- 18-4-1967 (SC). 
The decision in (1969) 3 SCR 849 = 
(AIR 1969 SC 1073) has, however, pro- 
ceeded on the basis that all the rele- 
vant assessments, with which they 
were concerned, had to be dealt with 
under the Act, as it stood on April 1, 
1960 and that has to be applied to the 
declared goods. 


A.I. R. 


38. On such a reasoning, S. 5 
(2) (a) (vi) of the Act was applied and 
the assessment held to be valid and 
the deductions declined by the officer 
were approved. In our opinion, the 
decision in (1969) 3 SCR 849 = (AIR 
1969 SC 1073) cannot enable the ap- 
pellant State, to have the appeals be- 
fore us straightway allowed. That will 
amount to ignoring the decisions of 
this Court in Bhawani Cotton Mills 
Ltd., (1967) 3 SCR 577 = (AIR 1967 
SC 1616), Rattan Lal and Co. (1969) 2 
SCR 544 = (AIR 1970 SC 1742) and 
The State of Punjab v. Patel Cotton Co. 
Pvt. Ltd. Bhatinda, Civil Appeals Nos.|’ 
1120, 1123 and 1214 of 1966, D/- 18-4- 
1967 (SC). 

39. More important than all 
these, is the circumstance, that by ac- 
cepting the contention of Mr. Mahajan, 
we will be completely ignoring the 
provisions of the Amendment Act 
which, we have already said, has evolv- 
ed a new scheme regarding the levy of 
Sales tax in respect of declared goods. 
The decision in (1969) 3 SCR 849 = 
(AIR 1969 SC 1073) can at the most be 
considered to have decided that cotton 
seeds are not declared goods and that 
itis by the manufacturing process that 
cotton and cotton seeds are separated. 
As the Act, as amended by the Amend- 
ment Act, has to be applied in respect 
of assessment of sales tax on declared 
goods, the decision in (1969) 3 SCR 84: 
=(ALR 1969 SC 1073) is,inour opin- 
ion, no. bar to the assessees urging 
their objections regarding the validity 
of the orders of assessment. Further, 
this Court had no occasion to consider 
in (1969) 3 SCR 849 = (AIR 1969 SC 
1073) whether when -unginned cotton 
has been purchased and the entire 
quantity of ginned cotton obtained 
therefrom has been sold; the price. 
obtained from the latter is “a turn-over 
on the purchase of goods which’ are 
sold” within the meaning of S. 5 (2) 
(a) (vi), even on the basis that the said 
provision applies. Further, in the said 


decision, this Court had no occasion to 


consider the question whether purchase 
price or sale price has to be taken into 
account under cl. (vi), nor had it oc- 
casion to consider the question whe- 
ther the mere salé of cotton seeds, even 
though the entire ginned cotton obtain- 
ed from unginned cotton originally 
purchased, had been sold, will make 
any difference in such circumstances. 
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All these matters have neither been 
adverted to nor consicered by this 
Court in the said decision. In fact, if 
we may say so with respect, when an 
assessment under the Act, as it- stood 
on April 1, 1960 in respect of declared 
goods is illegal, the cuestion what 
deduction, if any, should or should not 
be allowed in calculating the turnover 
in respect of such goods, should not at 
all arise. 

40. From the discussions con- 
tained above, it follows that the assess- 
ments before`ùs, cannot be confirmed 
on the basis of the Act, as it stood on 
April 1, 1960, as urged by Mr. Maha- 
jan. That contention is opposed to the 
decision of this Court in Bhawani Cot- 
ton Mills Ltd. (1967) 3 SCR 577 = 
(AIR 1967 SC 1616). 


41. It may also be pointed out 
that even in the writ petition, the as- 
sessees have challenged that the levy 
of sales tax is illegal, as no stage has 
been fixed as is mandatory under the 
Central Act. No doubt, the High Court 


has not considered this question, as it 


_was satisfied that the writ petitions 
can be disposed of on th2 basis of the 
decision in Patel Cotton Co. Pvt. Ltd. 
(1964) 15 STC 865 (Pun‘). 

42. We have already referred 
to the elaborate provisions made in the 
new section 1IAA added inthe Act by 
S. 9 of the Amendment Act. The new 
section casts a duty on the assessing 
authority, even without any applica- 
tion being made by the essessee in that 
behalf, to review all assessments and 
re-assessments made before the com- 
‘Imencement of the Amendment Act in 
respect of declared goods. There is no 
controversy that the assessment orders, 
in the cases before us, have all been 
made before the date of commencement 
of the Amendment Acs. If so, the 
assessing authority has zo exercise his 
jurisdiction under S. 11AA. It is also 
obligatory on his part to vary or revise 
the previous orders of assessment, so 
as to bring them in ccnformity with 
the provisions of the Art as amended 
by the Amendment Act. after follow- 
ing the procedure indicated therein. 
The fact that there is a judgment of a 
Court is also no bar to the assessing 
authority to do his duty cast upon him 
under S. 11AA. This has been made 
clear by sub-section (4) to S. 11AA, 
which makes the said- sub-section sub- 
ject to the provisions of sub-sections 
(1) to (3) of the section. 
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; 43. In view of the specific pro- 
visions contained in S. 11AA, we do not 
think it necessary to consider and ex- 
press any opinion regarding the con- 
tention of Mr. Gupte. The assessees are 
entitled to raise all objections avail- 
able to them in law or on facts in res- 
pect of declared goods, when the as- 
Sessing authority takes action under 
S. 11AA of the Act, as he is bound to do. 
But we make it clear that in the fresh 
assessment proceedings, the assessing 
authority has to consider the matter, 
in the light of the provisions ofthe am- 
endment Act incorporated in the Act; 


-` and the decision of this Court in (1969) 


3 SCR 849 = (AIR 1969 SC 1073) can- 
not operate to the prejudice of the as- 
sessees. We have already made it clear 
that the said decision has decided the 
question of .assessment of declared 
goods under the provisions of the Act, 
as they stood on April i, 1960, which 
provisions have no application for levy 
of sales tax in respect of declared goods 
as held by this Court in Bhawanj Cot- 


ton Mills Ltd. (1967) 3 SCR 577 = (AIR 
1967 SC 1616) and two other 
cases referred to above. Therefore, 


the fresh revised assessments will 
have to be made, without refer- 
ence to the decision in (1969) 3 


- SCR 849 = (AIR 1969 SC 1073) which 


decision has no application, when the- 
question has to be now decided, on the 
basis of the Act, as amended by the 
Amendment Act. 1 


44. We have already pointed 
out that in all the appeals, except in 
Civil Appeal No. 1466 of 1969, the 
learned Single Judge has directed the 
assessing authority to reconsider and 
vary the order of assessment. That 
direction has been confirmed by the 
Letters Patent Bench in the said ap- 


'peals. Those directions, in our opinion, 


do not require any interference by this 
Court, except to make it clear that the 
fresh assessments will have to be made 
under S. 11AA of the Amendment Act, 
and subject to the directions contained 
in this judgment. 


45. Regarding Civil Appeal 
No. 1466 of 1969, the learned Single 
Judge has quashed the order of assess- 
ment and that has been confirmed by 
the Letters Patent Bench in Letters 


Patent- Appeal No. 127 of 1965. 
In our ` opinion, the High Court 
was not justified in quashing the 


assessment order in toto. The pro- 


a 
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per direction should have been, as 
given in other writ petitions, namely, 
to direct the assessing authority to 
reconsider the assessment order. 
Therefore, the order of the learned 
Single Judge in Civil Writ No. 810 of 
1964, as confirmed in Letters Patent 
Appeal No. 127 of 1965, quashing the 
order cf assessment dated March 10, 
1964, will have to be: set aside. The 
assessing authority will reconsider and 
revise the assessment order dated 
March 10, 1964 in accordance with the 
provisions of S. 11AA of the Act and 
' pass a revised order of assessment in 
conformity with the Act, as EER 
by the Amendment Act. 


48: Before closing, we must 
mention that Mr. Gupte, brought to our 
notice a decision of the Punjab High 
-Court in M/s. Aryavarta Industries 
Pvt. Ltd. v. The State of Punjab 1970 
Rev. LR 341 (Puni) regarding as to 
how the assessment is to be made in 
respect of declared goods, after the 
Amendment Act. As we have directed 
the assessing authority to exercise his 
jurisdiction under S. 11AA, we do not 
think it necessary to deal with this 
decision any further. 


AT, Subject to the 
‘and observations contained 
Civil Appeals Nos. 2319 and 2320 of 
1968 and 1467, 1468, 1469 and 1470 of 
1969 are dismissed. Civil Appeal No. 
1466 of 1969 is allowed to the limited 
extent of modifying the order of the 
High Court, as indicated earlier. Par- 
ties will bear their own costs in all 
these appeals. 


directions 


Order accordingly. 


AIR 1972 SUPREME COURT 1470 
(V 59 C 264) 


(From Allahabad: 1966 All. L.J. 85) 


K. S. HEGDE AND A.-N. 
GROVER. JJ. 


- Ths Delhi Cloth and General Mills 
Co. Ltd., Appellant v. The State of 
U. P. and others, Respondents. 


Civil Appeal No. 1249 of 1968, D/- 
11-8-1971. 

Constitution of India, Art. i33 (1) 
(a) — Issue. before High Court incapa- 
ble of valuation — Grant of certificate 
under Cl. (1) (a) not justified. 


~ CO/CO,'E182/71/MVJ 


above, ` 


A.I. R. 


Where the question before the 
High Court related to the interpreta- 
tion of S. 6 (2) (b) of the U. P.-Agricul- 
tural Income Tax Act the issue being 
incapable of valuation the High Court 
was not justified in granting a certifi- 


cate under Art. 133 (1) (a). . (Para 2) 
Mr. M. C. Setalvad, Sr. Advocate, 
(Mr. Rameshwar Nath, Advocate 


of M/s. Rajinder Narain and Co., Miss 
Swaranjit Sodhi and Mr. M. M. Caria- 
ppa, Advocates, with him) for Appel- 
lant; Dr. L. M. Singhvi, Sr. Advocate, 
(M/s. O. P. Rana and R. Rana, Advo- 
cates, with him), for Respondents. 


The Judgment of the Court was 
delivered by 


HEGDE, J.— This appeal was 
brought on the strength of a certificate 
granted by the High Court of Allaha- 
bad under Article 133 (1) (a). Dr. L. M.. 
Singhvi, learned counsel for the State 
has raised a preliminary objection as 


- to the maintainability of the appeal on 


the ground that High Court.was not 
competent to grant a certificate under 
Article 133 (1) (a). It may be noted that 
the appellant’s prayer was that he may 
be granted a certificate both under 
Article 133 (1) (a) as well as under 
Article 133 (1) (c). The High -Court 
has not granted certificate under Arti- 
cle 133 (1) (c). It only granted a cer- 
tificate under Article 133 (1) (a). We 
have now to consider whether the cer- 
tificate granted is in accordance with 
the law. If we come to the conclusion 
that the certificate granted is not in 
accordance with the law then this ap- 
peal cannot be maintained, and the 
matter will have to go back to the 
High Court for consideration whe- 
ther there are grounds to grant a 
certificate under Article 133 (1) (c). 
As the High Court has not gone into 
that question, it has to go into that 
question anew. Whether a certificate 
under Article 133 (1) (b) can be grant- ` 
ed if a prayer is made to that effect 
is a matter for the High Court to de- 
cide, after hearing both the parties.. 


Dae The question before the 


- High Court related. to the interpreta- 


tion of Section 6 (2) (b) of the U. P. 
Agricultural. Income Tax Act. The 
controversy between the parties was 
whether the appellant had an option 
to change the method of assessment. 
This issue was tried as a preliminary 
issue. The assessing authority came to 
the conclusion that he could not change 
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the method of assessment: That deci- 
sion was affirmed by the Board of Ee- 
venue. The decision of the Bozrd 
of Revenue was challenged before a 
single Judge of the High Court im a 
Writ Petition under Article 226 of the 


Constitution. The learned  sinzle 
judge allowed that. application end 


quashed the impugned orders hod- 
ing that it was ‘open to the assessee 
to change the option as regards the 
method of assessment. But in app2al 
the Division Bench set aside the 
order of the learned single Judge and 
dismissed the Writ Petition. Against 
that order, this appzal has been 
brought. Quite clearly the order p- 
pealed against does not come within 
the scope of Art. 133 (1) (a). -The 
issue before the High Court was :n- 
capable of valuation. That being 30, 
the High Court was not justified in 
granting a certificate under Arti- 
cle 133 (1) -(a). Hence we revcke 
that certificate and send back the case 
to the High Court for a fresh corsi- 


` deration as mentioned earlier. 


3. We. make no order. as to 
costs in this appeal. 


Order accordingly. 


AIR 1972 SUPREME COURT 1471 _ 


(V 59 C 265) 
(From: Allahabad)” 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. `> > 


.Moonga Devi and others, App2l- 
. Jants v. Radha Ballabh, Respondent. 


Civil Appeal No. 12£5 of 1969, D/- 
18-4-1972 


See ea Act (1925), S. 63 — 
Grant of probate — Proof of execu- 
tion and attestation of will. 


Advocate Who himself filed a 
caveat on behalf of testator’s widow 
and daughter whereunder execution 
and genuineness of will was seriously 
challenged ‘admitting due execution’ of 
will and- refraining from cross exa- 
mining sole attesting witness — Grant 
of probate after comparing disputed 
signature with admitted signature of 
testator but without ascertaining tne 
circumstances which led to admission 
of the advocate and without affording 


*(SplL Appeal No. 510 of 1967, L/- 
18-1-1968 — All.) - 


EP/EP/C504/72/GKC 


Moonga Devi v. Radha Ba_labh (Grover J.) 


‘sent appellants, namely, 


{Prs. 1-3] S. C. 1471 


full opportunity to contest: grant of 
probate and to cross examine the at- 
testing witness held had resulted in 


miscarriage of justice. Sp. A. No. 
010 of 1967, D/- 18- -1-1968 (All), Re- 
versed. (Paras 9, 10) 


Mr. M. C. Chagla, Sr. ‘Advocate . 
(Mr. P. P.J uneja Advocate with him), — 
for Appellants; Mr. S. K. Bagga and 
Mrs. 5. Bagga, Advocates, for Respon- 
dent. 

The following J udgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Allahabad High Court in a matter 
relating to probate of a will dated 
May 10, 1960 alleged to have been ex- 
ecuted by Chhangur Sahu, a resident 
of Varanasi City, who owned consider- 
able movable and immoveable pro- 


_ perties. 


2. Chhangur Sahu, who died 
on October 20, 1962 when he was over 
87 years of age, had a wife and a 
daughter alive at the time when he ex- 
ecuted a will. It appears that no pre- 
vious will was executed by him. It 
was recited in that will that he had no 
son but his daughter Sumitra Devi had 
been married long ago. By this will 
Changur Sahu left a life interest to 
his wife in the properties. After death 
Radha Ballab—respondent before us — 
who is stated to be a relation of the 
testator and who was appointed exe- 
cutor of the will- was to get the pro- 
perties covered by. the will. It was 
provided that the executor was to look 
after the maintenance of Sundari Devi | 
the sister of Radha Ballab.and also 
perform the marriage of her daughter. 
He made no bequests whatsoever: in 
favour of his daughter Sumitra Devi. 
The will was attested by two witnesses, 
Ram Charan and Sankatha Prasad 
Singh, it was got registered’! and was 
entered in the registration . book on 
May 12, 1960. 


3: On September 30, 1965 
Radha Ballab respondent filed an ap- 
plication for the grant of probate of 
the aforesaid will in the Allahabad 
High Court. On January 9, 1966 a 
caveat was filed on behalf of the pre- 
the widow of 
Chhangur Sahu and his daughter 
sumitra Devi. An affidavit of Sumitra 
Devi was also filed along with the 
caveat. In the affidavit-it was stated 
that Sumitra Devi along with `her 


+. 
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mother had been in possession of the 
properties of Chhangur Sahu since his 
death and that the will set up by 
Radha Ballab was not a genuine docu- 
ment and did not confer any right or 
title on him. It was further claimed 
that Moonga Devi the widow of 
Chhangur Sahu was the sole heir and 
was entitled to claim all the properties. 
The caveat was filed through Shri V. 
P. Mishra, Advocate who had apparent- 
ly been engaged by the mother and 
the daughter to represent their case. 
On January 17, 1966 an order was 
made by the High Court converting 
the probate proceedings into a suit 
which was fixed for January 31, 1966 
for framing issues. On that date Shri 
V. P. Mishra made a statement that 
the deceased was in a sound mental 
condition in May 1960 and hence the 
validity of the will was not being 


challenged on the ground that the de-, 


ceased was not ina sound disposing 
mind. 'The order recorded by Mathur, 
_ J., on that date states inter alia :— 


ee 


. 


Considerating that the deceased 
died about 24 years after the execution 
of the alleged will, there can be no 
controversy in that the will, if, 
genuine, was executed at a time the 
deceased was in.a sound disposing 
condition. 


The point in controvery is whe- 
ther the will was executed by the de- 
ceased, in other words, bears his signa- 
ture and thumb-mark. 

The following issue is framed: 

Whether the will in dispute had 
been duly executed by the deceased 
Chhangur Sahu? 


One month allowed to the parties 
to file documentary evidence with re- 
gard to admitted signatures and thumb- 
marks of the deceased. 

Tf the Parties desire the signatures 
and thumb-marks to be sent to an ex- 
pert, they should make an application 
within the above periods.” 


4. On October 3, 1966 Shri V. 
P. Mishra made a statement that 
the due execution of the will in 
question- was no longer challenged. 
On that very date the Statement 
of one of the attesting witnesses 
Sankatha Prasad Singh had been re- 
corded. He was not cross-examined 
by Shri V. P. Mishra on behalf of his 
clients, namely, the present appellants, 
On October 4, 1966 a letter was sent 
by the clerk of Shri V. P. Mishra to 


~ 


“Shrimatiji 
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cne of the appellants. This was follow- 
ed by another letter dated October 8, 


1966. These letters are reproduced 

below. :— : 
Allahabad. 
4-10-66 


Yours to hand. We had intimated 
the date to you previously, but your 
letter shows that you are not yet in 
receipt of that letter by now: You 
might have got it now. The case was 
argued today on 4-10-66. The Court 
has given an opportunity of three 
weeks to file certain papers. Therefore 
vou come immediately on receipt of 
this letter along with the documents 1n 
respect of the property sold in Calcutta. 
ao must reach on the 6th or the 
rt : 

Allahabad. 
: 8-10-66 
Shanti Devi, 


Your letter and the documents to 
hand. But your presenee is necessary 
as many things are to be ascertained | 
without which the case is likely to 
suffer seriously. As regards fees, you 
have still to pay a sum of Rupees 220/- 


more. While coming do bring that as 
well. You should not delay in com- 
ing”. ae 


5. On February 22, 1967 the 
appellants filed a petition through 
another Advocate Shri Kashi Nath 
Gupta. It was stated therein that in- 
formation had been received that their 
counsel (Shri V. P. Mishra) had ad- 
nitted the execution of the will. No 
instructions had, however, been sent 
to him to do so and his action was 


‘highly prejudicial and damaging to 


the interest of the appellants. It was 
pointed out that from the very begin- 
ning the genuineness. of the will had 
been challenged by the appellants on 
the ground that it was a forgery and 
at no time any instructions had been 
sent to Shri Mishra to admit the exe- 
cution of the will or its validity or its 
genuineness. It was requested that 
10.days might be granted for taking all 
necessary steps and further proceedings 
might be stayed. This was followed 
by another application dated March 6, 
1967 in which it was stated that no 
instructions had been given to Shri 
Mishra to make any such statement or 
submission of the nature he had made 
and that his engagement should be 
deemed to have been determined. This 
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petition was numbered as 58-A. An- 
other petition was filed which was 
numbered as 59-A on the same date in 
which it was reiterated that the will 
had been challenged on the ground that 
it was not genuine and did not confer 
any right, title and interest on Radha 
Ballabh. It was also pointed out that 
Shri Mishra did not even cross-examine 
Sankatha Prasad : Singh one of the 
attesting witnesses when he was ex- 
amined on October 3, 1966. It was 
further mentioned that- on inquiry 
from Shri Mishra it was found that 
some time in the month of September 
1966 a person who gave his name as 
Radhey Shyam had represented that 
he was a nephew of appellant Moonga 
Devi and had instructed him not to 
challenge the execution of the will as 
the thumb impression avpeared to be 
genuine. According to Smt. Moonga 
Devi she had not sent any nephew or 
asked any other person to meet Shri 
V. P. Mishra and to give him instruc- 
tions authorising him not to contest 
the matter at all, It was emphasised 
that the two ladies were illiterate and 
it would be in the interest of justice to 
afford them an opportunity to sub- 
stantiate the defence and challenge the 
genuineness of the will by adducing 
evidence and by cross-examining the 
attesting witness whose statement had 
been recorded on October 3, 1966. 
Mathur J. on-March 8, 1967 recorded 
an order to the following effect :— 


“A party can be permitted to re- 
sile from an admission made by him or 
by his advocate only if the Court is 
satisfied that the admission was made 
under some misapprehension or on be- 
ing unaware of full facts. Further, 
the probate Court has to be satisfied as 
to the genuineness of the will before a 
probate can be granted. Consequently 
from whatever aspect the matter is 
looked into, it shall be necessary to see 
_ the original documents and registers 
containing the admitted signature and 
thumb-marks of the testator. If it 
appears that the signatures ofr 
thumb marks on the will 
are different to the acmitted signa- 
tures and thumb marks of the testator, 
it would be necessary to send the 
papers to an expert for cpinions but if 
the signatures and thumb-marks ap- 
pear to be similar, the resent appli- 
cations can be dismissed. 


_ In other words, noz only for the 
disposal of the applications 58-A and 
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. possession or power, 


made by the Advocate. 


59-A but also for the final disposal of 
the petition for probate, it is necessary 
to grant an opportunity to the parties 
to produce before the Court or to take 
steps for the production of original 
documents bearing undisputed signa- 
tures and thumb-marks of the testator. 


i April 10, (sic) 1967 is fixed for the 
disposal of the application and also of 
the main case. Parties should produce 
in Court, at least a week earlier, all 
documents in their possession or power 
which they would like the Court to 
see before taking a final decision; but 
if the documents are not in their 
steps must þe 
taken beforehand to ensure that the 
originals are before the Court on the 
date fixed. No further time shall be 
granted unless it appears that the 
party was not guilty of negligence and 
the delay was beyond their control. 
The case may be treated as tied unto 
me.” i 


6. On April 11, (sic) 1967 the 
case was adjourned to July 10, 1967. It 
was specifically mentioned that the 
adjournment was being made on the 
request of the advocate for Moonga 
Devi on payment of Rupees 100/- as 
costs. On July 10. 1967 the learned 
Judge made the following order: 


“The signatures of Chhangur Sahu 
on the disputed will tally with the 
signatures on the partition deed and the 
gift deed. There can, therefore, be no 
doubt in that the will had been signed 
and executed by Chhangur Sahu. -In 
the circumstances Smt. Moonga Devi 
and Smt. Sumitra Devi cannot be per- 
mitted to resile from the statement 
The applica- 
tions 58-A and 59-A are hereby dis- 
missed.” , 


Ts By an order dated July 10, 
1967 the application of Radha Ballab 
for grant of probate was allowed. It 
was directed that the other application 
which had been moved should be con- 
signed. This order was a brief order 


.in which after stating what has already 


been -reproduced earlier it was observ- 
ed that the statement of the Advocate 
was not based upon incorrect 
facts. As it had been made on instruc- 
tions received by him the parties were 
bound by it. In addition there was the 
uncontradicted statement on oath of 
Sankatha' Prasad Singh regarding 
due execution of the deed of will. The 
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learned Judge proceeded to say that 
he had examined the will and had 
Satisfied himself as to its genuineness. 
The appellants filed an appeal to the 
Division Bench of the High Court 
which was dismissed summarily. 


8. Mr. M. C. Chagla who ap- 
pears for the appellants has charac- 
terised the proceedings in this case 
as most unusual and illegal. It has 
been pointed out by him that before 
Shri V. P. Mishra who had been ap- 
pointed as Advocate right from the 
beginning when the caveat had been 
filed on January 9, 1966 made a state- 
ment that the execution of the will 
was no longer being challenged, 
he kad neither been sent nor had he re- 
celved any instructions from the ap- 
pellants to make any such admission. 
He did not even cross-examine the at- 
testing witness although an issue had 
been framed on the point. The letters 
which were written by his clerk im- 
mediately after the proceedings of 
-October 3, 1966 did not contain one 
word about any such concession hav- 
ing been made in accordance with any 
alleged instructions sent either by post 
or through some special messenger by 
the appellants. In none of the two 
letters was there the suggestion or in- 
dication that any such instructions had 
been obtained by Shri V. P. Mishra 
from the appellants before he decided 
not to contest the grant of the probate. 
Even after this matter had been 
brought to the notice of the Court no 
attempt was made by the learned 
Judge of the High Court whatsoever as 
should normally have been done to 
enquire from shri Mishra and put it 
on record of proceedings as to how 
and in what manner he had' received 
the instructions to concede the ques- 
tion of the execution of the will which 
had been contested right from the time 
caveat was filed on January 9, 1966. 
Indeed, acccrding to Mr. Chagla, Shri 
Mishra had made two admissions. 
The first was on January 31, 1966 when 
he stated that the validity of the will 
was not being challenged on the ground 
that the deceased was not in a sound 
disposing mind. Thereupon the issue 
was framed whether the will had been 
duly executed. The second admission 
or concession was made on October 3, 
1966 when Shri Mishra did not even 
cross-examine the only attesting 
witness who had been produced. Mr. 
Chagla maintains that it was the 


bounden duty of the Court, particular- 
ly, when the appellants were illiterate 
ladies and it had been so pointed out 
in their petition made to the Court, to 
have taken good deal of care in the 
matter and not to ,have treated the 
whele case casually by disposing it of 
by merely making a comparison of 
the signatures himself which again 
was a course which was not legally 
permissible particularly in view of the 
circumstances cf the present case. 


9. We find a lot of substance 
in the submissions of Mr. Chagla. We 
are wholly unable to comprehend how 
a matter of granting of probate could 
be disposed of in the manner in which 
it was done by the High Court. A 
narration of facts given in the earlier 
part of the judgment which has not 
been disputed on behalf of respondent 
Radha Ballab fully establishes that this 
case had some very abnormal features. 
Here was an Advocate who had him- 
self filed a caveat on behalf of the ap- 
pellants in which the question of ex- 
ecution and genuineness of the will 
had been seriously challenged. In his 
presence an issue had been framed 
with regard to that matter. The ex- 
ecution of the will had to be proved in 
accordance with the provisions of 
Section 63 of the Indian Succession 
Act, 1925. The letters which had been 
written by Shri Mishra’s clerk con- 
tained no mention whatsoever of any 
instructions having been received from 
the appellants or of any statement 
having been made on the previous day 
conceding the execution -of the will in 
accordance with those instructions. In 
these circumstances the only and the 
proper course which the High Court 
ought to have followed was either to 
ascertain from Shri Mishra about the 
exact circumstances in which he made 
that statement on October 3, 1966 and 
also refrained from  cross-examining 
the attesting witness. In the absence 
of any satisfactory explanation by him 
the appellants should have been given 
a full opportunity to contest the grant 
of the probate and to cross-examine 
the sole attesting witness after recall- 
ing him. We are completely at a loss 
to understand how the learned Judge 
by mere comparison of the signatures 
on the will of the testator with his 
admitted signatures could decide the 
matter. E . 


10. It appears that according 
to the learned Judge the appellants 
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could not be permitted zo resile from 
the statement made by the Advocete 
because he was satisfied that the d.s- 
puted signatures tallied with the d- 
mitted signatures. 
to be determined was whether the ad- 
mission -had been made by the Adwo- 
eate on any instructions given by the 
appellants. No attempt, however, was 
made to ascertain the true position in 
that direction which -was indeed very 
unfortunate and regretteble. It is rot 
merely the genuineness of signatures 
‘lon which the proof of the execution of 
the will under Section 63 of the 
Indian Succession Act depends. It 
has to be proved that the wall 
was attested in accordance ` with 
clause (c) of that section. Trat 
could not be done unless the statement 
of the attesting witness could be taken 
into consideration. In our judgment it 
could not be treated as evidence in ie 
circumstances of the present case. It 
is abundantly clear that the manner in 
which the proceedings were conducted 
resulting in the grant of probate was 
such that there has been a gross m-s- 
carriage of justice. Learned counsel for 
the respondent Radha Ballab has inv-t- 
ed our attention to certain observatians 
made in order of the High Court dated 
November 12, 1968 by which the pei- 
tion for grant of certificate to appeal 
to this court was rejected. It has been 
observed in that order and that matter 
was mentioned in the order of Mathur 
J. dated July 10, 1967 that the caveat 
was signed cnly by Sumitra Devi wno 
had also filed her affidevit in respect 
thereof on January 9, 1966. Even if 
the signatures were of Sumitra Devi 
the application for the caveat was >n 
behalf of both the mother and the dau- 
ghter and.it was wholly immaterial if 
Moonga Devi had not signed it. It was 
clearly stated in the affidavit of Sumi- 
tra Devi in para 5 that Moonga Devi 
was entitled to all the properties of 
Changur Sahu as his sole heir. It Fas 
also been emphasised in the above 
order that the application filed on kæ- 
half of the present appellants on Fe- 
bruary 22, 1957 was belated and that 
counsel Shri Kashi Nath Gupta throuzh 
whom that application kad been filad 
had made a statement that the said an- 
plication had become infructuous, in 
view of the order passed by Mathur J. 
on March, 8, 1967. Reference was made 
to the statement of the attesting w-t- 
mess and the comparison made Dy 
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The first question. 
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Mathur J. of the signatures. We find it 
very difficult to comprehend how these” 
matters stated in the order disposing 
of the application for grant of a certi- 


. ficate can be of any avail or assistance. 


It was not the function of the court at 


. that stage to re-examine the. question 


on merits: At any rate, these facts were 
of no material consequence so far as 
the case of the appellants on the points 
considered by us was concerned. 


` 11. The appeal.is hereby allow- 
ed and the erder of the High Court is 
set aside. The proceedings for grant 
of probate shall start afresh from the 
stage when the issue was framed and 
the application for probate shall be 
disposed of in accordance with law. 
The appellants shall be entitled to costs 
in this court as also in the High Court. 
In the interest of judicial propriety it 
will be highly desirable if this matter 
is not heard and disposed of by any 
learned judge who has already express- 
ed ee oem in the case. 


Appeal allowed. 


AIR 1972 SUPREME COURT 1475 
(V 59 C 266) 
(From: Calcutta)* 
K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 

Subodh Gopal Bose, Appellant v. 
Bejoy Kumar Addya and others, Res- 
pondents. _ 

Civil Appeal No. 343 of 1967, D/- 
18-4-1972. 

Bengal Land Revenue Sales Act 
(11 of 1959), S. 37 — Suit by auction 
purchaser for khas possession and an- ` 


> nulment of interest of the encumbran- 


cer — Burden of proof. 


Where the auction purchaser of a 
permanently settled estate sold for 
arrears of revenue filed a suit for khas 
possession and annulment of the in- 
terest. of the defendants holding land 
as ‘nishkardars’ on the ground that they 
were holding ‘possession of the land 
without taking any settlement, the 
plaintiff had to prove that the defen- 
dants’ interest was an encumbrance 
imposed upon the estate after the time 


of the permanent settlement and was 


*#(A F. O D. No. 279 of 1955, D/- 5- 
8-1964. — Cal.) 
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not within the four corners of the ex- 
ceptions provided under S. 37. 
(Para 7) 


Waen the plaintiff failed to dis- 
charge that burden of proof and due to 
long lapse of time it was not possible 


to ascertain what were the circumst-- 


ances which caused the original Nish- 
kar grant to be made or when it was 
made, ~he Court would assume that the 
grant was made as alleged in order to 
secure as far as possible quiet posses- 
sion tc people who were in apparent 
lawful holding of the estate. AIR 1922 
PC 163, Relied on. (Para 8) 


Cases Referred: Chronological Paras 


AIR 1922 PC 163=49 Ind App 54, 
Bawa Mangiram Sitaram v. 
Kasturbhai Manibbai 

(1913) 18 Cal LJ 166-18 Cal WN. 
913, Keshwar Bhagat v. 

Sheo Prosad 6 


. Mr. A. K. Sen, Sr. Advocate, (M/s. 
D. N. Mukherjee and G. S. Chatterjee, 
Advocates, with him), for Appellant; 
Mr. N. C. Chakravarti, Sr. Advocate, 
(M/s. S. C. Majumdar and R. K. Jain, 
oe with him), for Respondent 

o. 19. 


Tke following Judgment of the 
Court was delivered by . 


MITTER, J.:— This is a plaintiff's 
appeal from a judgment of reversal by 
‘the High Court, setting aside the find- 
ing of “the trial court that the defen- 
dants (respondents before this court) 
were trespassers to the extent of the 
plainti-f’s interest in the lands in suit 
and awarding a decree 
plaintizf entitled to get khas posses- 
sion of the said lands, to the extent of 


the said interest by evicting the de- - 


fendants therefrom. Disagreeing with 
the finding of the trial court, the High 
Court held that the defendants and 
their predecessors in interest had, to 
the knowledge and without objection 
of the proprietors of the Touzi in which 
the lands are situate, been in posses- 
sion thereof for more than 12 years 
asserting a lakheraj interest in the 
property and had acquired the title of 
Nishkerdar. According to the High 
Court the plaintiff could only ask for 
assessment of rent of the lands 
held by the defendants for which sepa- 
rate proceedings were necessary. In 
appeal to this court, the plaintiff-ap- 
pellant seeks to have the decree of the 
iial court restored. 


holding the. 


A. L R. 


2. The pleadings in the suit out 
of which the appeal arises suffer con- 
siderably from. lack of clarity and 
precision. However the facts which 
form the background of the suit and 
now admit of no dispute are as follows. 
At the date of the suit i.e. in 1944, the 
defendants were by themselves - or 
through their tenantsin possession of a 
plot of land measuring approximately 
6 bighas bearing premises No. 20/1 
Chetlahat Road in Mouza Chetla. The 
lands of this mouza were not all in- 
cluded in any one permanently settled‘ 
tcuzi but were scattered over and ap- 
pertained to no less than 15 touzis 
numbering 1 to 6 and 8 to 16 of the 
collectorate of 24 Parganas. The holder 
of the 16 annas share of touzi No. 6 was 
entitled to an undivided 1/6th share of 
the entire mouza Chetla including the 
lands therein. The said mouza had 
never been partitioned and the lands 
of the 15 touzis were in consequence 
heid jointly by the owners of the tou- 
zis. The defendants were owners of 
touzi No. 4. Their predecessors-in-in- 
terest were mortgagees.of the said 6 
bighas of lend under a deed of 1877 
and later auction purchased the same. 
In the mortgage document the said 
plot of 6 bighas of land——of the iden- 
tity whereof there can be no dispute— . 
was described variously as “auction 
purchased Nishkar land”, “rent free 
land” and ‘“Lakheraj land”. The con- 
current finding of both the courts be- 
low is that touzi No. 6 was a perma- 
nently settled estate and under the 
Permanent Settlement ‘Regulation I of 
1793 no Lakheraj land (meaning land 
free from the obligation to pay reve- 
nue) could ke included therein. Before 
the present proceedings no one:-appears 
to have claimed any rent of the said 
lands of the defendants or their pre- 
decessors-in-interest. 


3. The suit out of which the 
appeal arises was filed in the Court of 
the Subordinate Judge 24 Parganas 
West Bengal on December 8, 1944. The 
plaintiff based his title on a purchase 
at a revenue sale held on January 6, 
1936. The property which was put up 
for auction and purchaséd by the ap- 
pellant was the 16 annas share of the 
permanently settled touzi Mahal No. 6 
of the Collectorate of 24 Parganas for’ 
default in the payment of revenue 
under the provisions of Act XI of 1859. 
The plaintiff got symbolic delivery of 
possession on Jurie 4, 1936. Under the 


~ 
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relevant portion of S. 37 ofthe said Act 
as in force atthe time of the institution 
of the suit, the purchaser of an 
entire estate in the permanently set- 
tled districts of Bengal, Bihar and 
Orissa sold under the Act for the re- 
covery of arrears due on account of 
the same, acquired the estate free 
from all encumbrances which might 


have been imposed upon it after the - 
time of the Permanent Settlement. The. 


purchaser was also entitled to avoid 
and annul all under-tenures and forth- 
with eject all under-tenants except 
Instimrari or Mukhurrari_ tenures 
which had been held et a fixed rent 
from the time of the Permanent Set- 
tlement and tenures existing at the 
time of the settlement which had not 
been held at a fixed rent. The plain- 
tiff alleged that the defendants were 
holding possession of the said lands 
which appertained to Touzi No. 6 with- 
out taking any settlement and their 
title and interest therein being no 
better than an encumbrance within the 
meaning of section 37 of the Act were 
liable to annulment after due notice. 
The plaintiff asserted that such notice 
had been given. The plaintiff claimed 
to have thereby become entitled to 
joint possession with the defendants to 
the extent of one sixth interest there- 
in in khas and through tenants. 


4, The defendants raised a 
-arge number of defences but those 
with which the courts below were 
mainly concerned were (1) they had 
been enjaying and possessing the said 
lands in Lakheraj right even before 
the creation of the touzi (2) they had 
otherwise acquired a gcod title arising 
out of adverse possession independent 
of the Lakheraj interest, and (3) in 
consequence of the above the plaintiff 
was not competent ta annul either 
or both of these rights >n the strength 
of his auction purchase. The defendants 
alleged that they and the maliks of the 
other touzis in the mouza were Owners 
of many lakheraj lands therein and 
that they were tenants under the said 
lakheraj: further their tenancy being 
under. the owners of touzi Nos. 1 to 6 
and 8 to 16 could not be destroyed in 
part. : 

5. The trial court found that 
the disputed lands had been assessed 
to revenue and the def2ndants had no 
lakheraj, rights therein. Besides the 
mortgage deed already referred the 
defendants had been able to produce 
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no otber document of title. The trial 
court held that the mere fact that no- 
body had ever realised rents from the 
defendants at least since 1877 was not 
enough to establish their alleged Lak- 
heraj right, Further, the plaintiff being 
a purchaser at a revenue sale was en- 
titled to all the rights which the origi- 
nal settlor had at the date of the Per- 
manent Settlement. The defendants 
could acquire no tenancy rights by 
waiver and acquiescence as pleaded in 
the written statement. They must 
therefore be treated as trespassers and 
the plaintiff would be ertitled to get 


khas possession to the extent of his 
1/6th share. 
6 The High Court agreed 


partially with the trial ccurt and held— 


1. That touzi No. 6 had no land 
exclusive to it: 


2. That there had been no parti- 
tion of the lands in the mouza with 
respect to the said touzi and that they 
were held jointly. 


3. The defendants had taken a 
mortgage ofa plot of land 6 bighas 
more or less in extent by Ex. M in 
1877 and had obtained a decree against 
the mortgagors Ex-A-1 and purchased 
the said plot in execution as covered 
by the sale certificate Ex. J. The iden- 
tity of the plots in the sale certificate 
with the plot now held by the defen- 
dants was established by the report of 
the Commissioner appointed for the 
purpose. 


4, Although the plot was various- 
Ty described as Lakherej] and Nishkar 


. these words were used indiscriminate- 


lv at a time when the distinction be- 
tween the meaning of the two words 
was not properly appreciated. That 


these words were so used in old docu- | 


ments has the support of the decision 

of the Calcutta High Court in Keshwar 

a v. Sheo Prosad, (1913) 18 Cal 
166. . 


5. As the property was situate 
within the Mal assets of touzi No. 6 
the defendants must nəcessarily hold 
under the plaintiff and his predeces- 
scrs-in-interest. Although the defen- 
dants never pleaded specifically their 
Nishkar title they had however assert- 
ed a Lakheraj interest in the property 
and claimed to have keen in posses- 
sion of the land for more than 12 years 
to the knowledge and without objec- 
tion of the proprietors of the touzi.As 
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such their defence amounted to an 
assertion of rent free interest acquir- 
ed by adverse possession. 
' 6. The plaintiff had produced no 
evidence ta challenge the defendants’ 
assertion that they were Nishkardars 
or to establish that they were ordinary 
tenants. 

7. The defendants, who were not 
assessed to rent by any previous pur- 


chaser at a revenue sale, might have. 


acquired by prescription a right to hold 
rent free against the former purchaser. 
The right to hold land free of rent 
would be an encumbrance which stood 
annulled because of the last revenue 
sale. The right to hold free of rent 
was gone but what remained with the 
defendants was a right to hold the land 
with a liability that rent could be as- 
sessed within a period of twelve years. 


8. The plaintiff was not entitled 
to khas possession but was only autho- 
rised to sue for assessment of rent. 


i; In our view, in order to suc- 
ceed the plaintiff had to allege and 
prove that the defendants’ interest was 
an encumbrance imposed upon the es- 
tate after the time of the permanent 
settlement and was not within the four 
corners of the exceptions provided. 
Section 37 of Act XI of 1859 was sub~ 
stituted by a new section by West Ben- 
gal Act VII of 1950. As a result of the 
amendment a purchaser of an entire 
estate in the permanently settled dis- 
tricts of West Bengal sold under the 
Act of 1859 for the recovery of arrears 
due on account of the same, was en- 
titled to acquire the estate free from 
all encumbrances which may have 
been imposed after the time of the set- 
tlement and was also to be entitled to 
avoid and annul all tenures, holdings 
and leases with some exceptions. The 
said exceptions were: 

(à) tenures and holdings which 
have been held at the time of the Per- 
manent Settlement either free of rent 
or at a fixed rent or fixed rate of rent, 
and 

(b) (i) tenures and holdings. not in- 
cluded in exceptions (a) above made, 
and 
(ii) other leases of land whether 
or nat for purposes connected with 
agriculture or horticulture, existing at 
the date of issue of the notification for 
sale of the estate under this Act. 


Under sub-s. (2) ‘tenure’ includes a 
tenure as defined in the Bengal Ten- 


ALR. 


ancy Act, 1885 and ‘holding’ includes 
a holding as defined in the said Act. 
Section 7 of the Act of 1950 provided 
that if the suit, proceedings ete. could 
not have been validly instituted, pre- 
ferred or made had the Act of 1950 
been in operation at the date of the 
institution, it would abate. The High 
Court examined the question of abate- 
ment and held that in 1944 when the 
suit was filed S. 37 had not been 
amended and the plaint was a perfect- 
ly good piaint. It also opined that if. 
the defendants had raised the question 


- Of abatement of the suit before the 


hearing in 1955 the plaintiff might 
have applied for an amendment of the 
plaint by introducing an alternative 
case of an unprotected encumbrance. 
As the defendant had not taken any 
step for a period of four years after 
the amendment of the statute the High 
Court did not allow the defendants to 
raise the question of abatement and 
further held that the suit could not 
have been said to have abated on the 
averments in the plaint. 


8. Both the courts examined 
the title set up by the defendants and 
the finding of the High Court that the 
defendants were holding as nishkar- 
dars although they could not prove 
that the lands were revenue free, is 
beyond challenge. The plaintiff made 
no effort in his plaint to plead that the 
defendants’ interest in the property 
was an encumbrance which had been 
imposed upon the estate after the time 
of the Permanent Settlement. The 
plaint seems to have proceeded on the 
basis that it was an encumbrance inas- 
much as the defendants were describ- 
ed as holding the lands without taking 
any settlement and as such their in- 
terest was liable to annulment in terms 
of the unamended provisions of Act XI 
of 1859. After the amendment of the 
Act in 1950 the plaintiff made no 
effort to amend his plaint and raise a 
plea that the interest of the defen- 
dants was an encumbrance liable to be 
annulled as being a tenure or a hold- 
ing or lease not covered by any of the 
exceptions provided in the amendea 
section, When exactly the rent free 
interest of the predecessors-in-interest 
of the defendants was created is not 
known and at this distance of time it 
is impessible to ascertain what were 
the circumstances which caused the 
original Nishkar grant to be made or 
when. it was made. We therefore adopt 
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the principle enunciated by the Judi- 
cial Committee of the Frivy Council in 
Bawa Mangiram Sitaram v. Kasturbhai 
Manibhai 49 Ind App 54 at p. 59 = 
(AIR 1922 PC 163) that the courts will 
assume that the grant was made as 
alleged in order to secure as far as 
possible quiet possession to people who 
are in apparent lawful holding of an 
estate. Beyond question the onus was 
on the plaintiff to establish before the 
courts that the defendants’ interest 


was an encumbrance which was not. 


protected even by the amendment of 
S. 37 by Act VII of 1950 and the 
plaintiff-appellant has signally failed 
to discharge the said burden of proof. 
9. In the result, we uphold the 
judgment and decree of the High Court 
and dismiss the appeal with costs. 
Appeal dismissed. 


i | ‘ 
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(From: Madras (1) Addl. Commr. for 
Workmen’s Compensation (2) Commr. 
for Labouz)* 


C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K. 
MATHEW, JJ. 


T. Devadason (In both the Appeals) 
Appellant v. Gordon Woodroffe & Co. 
(Madras) Private Ltd. and others (In 
both the Appeals), Res>vondents. 


Civil Appeals Nos. 1421 and 1422 
of 1968, D/- 18-4-1972. 

Madras Shops and Establishments 
Act (36 of 1947), S. 2 (12) (ii) — A 
person employed within the meaning 
of S. 2 (12) (itt) — Wh» is. 


The reason why in clause 2 (12) 
(iii) of the definition, a person who is 
employed in a clerical department cfa 
factory or an industriel undertaking 
has been excluded ftom the defi- 
nition of a person employed is 
because without those words of 
exception he would have been in- 
cluded. As it was the intention of 
the Act to confine the definition of. a 
person employed only to a commercial 


*((1) M. S. E. Case Mo. 131 of 1966, 
D/- 18-1-1968 — Addl. Commr. for 
Workmen’s Compensation — Mad. 
(2) No. C2. 13897 of 1967, D/- 9-1- 
1968, Commr. of Labour — Mad.) 


EP/EP/C505/72/SSG 


T. Devadason v. G. W, & Co. (P. J. Reddy J.) 


‘Gupta and Sagar, 


{Pr. 1] S. C. 1479 


establishment other than clerical de- 
partment of a factory or an industrial 
undertaking the words of exception 
had to be introduced in the definition 
to reflect that intention. The crucial 
question for determining whether a 
person is a person employed is whe- . 
ther he. is wholly or principally em- 
ployed in connection with the business 
of the establishment. (Para 6-7) 


When all relevant facts lead to 
the irresistible conclusion that a per- 
son was employed on the business of a 
Madras Company, the mere fact that 
he was permitted to work in a subsi- 
diary Company of the Madras Com- 
pany wouid not make the subsidiary 
Company the employer of that person. 
Case law discussed. (Paras 11 to 13) 


Cases Referred: Chronological Paras 


AIR 19€5 SC 111 = (1964) 5 SCR 
1030, T. Prem Sagar v. Standard 
Vacuum Oil Co, Madras 

AIR 1957 Mad 668 = (1957) 2 Mad 
LJ 352, T. P. Chandre v. Commr. 
for Workmen’s Compensation 
Madras 8 


(1956) 2 Mad LJ 254 = 1956-2 

Lab LJ 40, Salem Sri Ramas- 

wami Bank Ltd. v. Addl. Commr. 

for Workmen’s Compensation, 

Chepauk Madras 8 

Mr. O. P. Malhotra, Sr. Advocate, 

(Mr. Sat Pal, Advocate, and Mr: Ashok 
Grover, Advocate for M/s. Anand Das 
with him), for 
Appellant (in both the Appeals): 
Mr. M. Natesan, Sr. Advocate, (Mr. 
D. N. Gupta, Advocate, with him), for 
Respondent No. 1. (In both the Ap- 
peals). : 


The Judgment. of the Court was. 
delivered by 


P. JAGANMOHAN REDDY, J.:— 
These appeals are by special leave in 
which the question which falls for con- 
sideration is whether the appellant is 
a person employed within the meaning 
of secticn 2 (12) (iii) of the Madras 
Shops & Establishments Act, 1947 
(Madras Act No. XXXVI of 1947) 
(hereinafter called ‘the Act’). The first 


respondent, a private limited company ~ 


hereinafter termed as ‘the holding 
company’, or the ‘Madras company’), 
having been empowered by the Memo- 
randum of Association, promoted 
another company. known as the Gor- 
don Woodroffe Leather Manufacturing 
Company (hereinafter called ‘the sub- 
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sidiary company’ or the ‘Pallavaram 
company’) in which it held 80% pre- 
ference shares and 70% equity shares. 
The holding company was also the 
managing agent of the subsidiary com- 
pany. In 1959 the managing agency 
- of the holding company was terminat- 
ed but nevertheless in view of its 
shareholding it continued to control 
the subsidiary company. The appellant 
who: was a Chartered Accountant qua- 
lified in London had applied for and 
was offered employment as an Assis- 
tant in the holding company on the 
terms and conditions contained in the 
letter dated 19-10-1963. He accepted 
the employment and the terms and was 
accordingly appointed by the holding 
company. On 28-10-65 the holding 
company, in order to simplify the ac- 
counting procedures, informed the ap- 
pellant of its decision to offer revision 
of the terms of engagement with effect 
from ist July, 1965 relating to the 
basic salary, D. A. and bonus, all other 
terms of service remaining unaltered. 
The Appellant was asked to confirm 
his acceptance of these terms which it 
appears he did. He was thereafter per- 
mitted to cross the efficiency bar. It 
may here be mentioned that after his 
appointment, the appellant was given 
training in the Madras company for 
two months after which it is alleged 
that the Director had asked him to go 
to the Pallavaram company to work 
there. 
salary was being paid by the Madras 
company though it was by an arrange- 


ment between the two companies be-. 


ing debited to the Pallavaram com- 
pany. The appellant continued to 
work in the Pallavaram company till 
‘15th October, 1966 on which date his 
services were terminated by the hold- 
ing company. The appellant thereupon 
filed an appeal before the Additional 
Commissioner for ‘Workmen’s Com- 
pensation under section 41 (2) of the 
Workmen’s Compensation Act. The 
Ist respondent, however, raised an 
objection before the Additional Com- 
missioner that the appellant was not 
a person employed within the mean- 
_ ing of the Act and, therefore, the pro- 
visions of the said Act would not be 
applicable to him. In view of this 
objection, an application was filed by 
the appellant under section 51 of the 
Act for declaring that he is a person 
employed and some time thereafter got 
his application under section 41 (2) 


Even while working there his 
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stayed. The lis between the parties on 
the application under section 51 as 
well as under section 41 (2) was whe- 
ther the appellant was. an employee of 
the holding company or of the subsi- 
diary company. The appellant claimed 
that under the terms of the offer of 
appointment which was‘accepted by 
him he was required to work either in 
the Madras office or the- Pallavaram 
office or at any other office or place of 
business of the company and though he 


was working in the Pallavaram office, 


his salary was being paid by the hold- 
ing company, his bonus for the year 
ending 1964 was also paid by that com- 
pany which also terminated his ser- 
vices. The 1st respondent averred that 
though the petitioner might have been 
appointed or dismissed by the Madras 
company he was actually a person em- 
ployed in the Pallavaram company. It 
was also admitted that while the salary 
of the appellant was paid initially by 


-the Madras company it was recovered 


from the Pallavaram company as is 
evident from the registers of account 
maintained that such recoveries from 
the Pallavaram company were effected, 
and that for the purposes of the Act 
what is relevant is not ‘employment. 
by’ but ‘employment in’. If so as he 
was employed in the Pallavaram com- 
pany he was not a person employed 
within the definition of the Act by the 
Madras company. The Commissioner 
of Labour by his order of 9th January, 
1968 accepted the 1st respondent’s con- 
tention and held that the petitioner 
cannot be declared to be a person em~- 
ployed under section 2 (12) (iii) of the 
Act and that even under section 2 (12) 
(ii) of the Act, the petitioner cannot be 
treated asaperson employed vis-a-vis 
the Pallavaram Company as admitted- 
ly the appellant was not a member of 
the clerical staff employed in the Pal- 
Iavaram company. The petition was 
accordingly dismissed. 


Ze After this appeal was dis- 
missed the appeal filed under S. 41 (2) 
o? the Act was disposed of by the Ad- 
ditional Commissioner for Workmen’s 
Compensation who held that in view 
ot the findings given by the compe- 
tent authority under Section 51 of the 
Act on the question of applicability of 
the provisions of that Act to the ap- © 
pellant, he had no jurisdiction, to go 
into the merits of the appeal. He ac- 
cordingly dismissed that appeal also. 
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3. Tt may be stated that the ap- 
pellant’s Special Leave Petition was 
filed against both the Orders but in 
view of the objection raised by the 
office, two S. L. Ps. were filed and this 
Court gave leave on them. These two 
appeals were subsequently consolidat- 


od 


hw . 


4.. On behalf of tħe appellant 
the following two questions were urged 
for determination: (1) whether on the 
facts and circumstances of the case 
and on a true construction of cl. (iii) 
sub-section (12) of section 2, the ap- 
pellant being wholly ard principally 
employed in connection with the busi- 
ness of the Madras establishment was 
a person employed, (2) whether the 
jurisdiction of the authority under sec- 
tion 41 sub-section (2) is circumscrib- 
ed by the provisions of section 51. In 
our view the second question is pure- 
ly academic because if the jurisdiction 
of the authority under section 41 (2) 
is circumscribed by the provisions of 
section 51 the question: whether the 
decision of the Commissioner of Labour 
under section 51 that th2 appellant is 
a person employed will nevertheless 
arise for decision and if it is not even 
then that question would fall for de- 
termination. In any viev7 we have to 
ascertain what under the provisions of 
the Act is meant by a person employed 
and whether the appellant is one such. 
Tf he is a person employed then the 
Additional Commissioner of Work- 
men’s Compensation has to go into the 
allegation of the appellant that his 
services were not terminated in ac- 
cordance with the provisions of sec- 
tion 41 (1). 
be A person employed has been 
defined under the Act and in so far as 
it is relevant for the purposes of the 
appeal, section 2 (12) (ii) & (iii) alone 
need be considered. These are set out 
as under: 


2 (12) “person employed” means— 
* * * * it k 


(ii) in the case of a factory or an 
industrial undertaking, a member of 
the clerical staff employed in such 
factory or undertaking; 

Gii) in the case of a commercial 


establishment other than a clerical de- | 


partment of a factory or an industrial 
undertaking, a person wholly or prin- 
cipally employed in connection with 
the business of the estaklishment, and 
-includes a peon;” , 


b ortama ma 


T. Devadason v. G. W. & Co. 


(P. J. Reddy J.) ([Prs. 3-5] S.C. 1481 


It is not disputed that the Pallavaram 
company jisa factory and that the ap- 
pellant is not a member of the clerical 
staff in that factory. In view of this 
admission, the appellant cannot be a 
person employed under clause 2 (12) 
(ii) not because he is employed in the 
Pallavaram company which is itself a 
matter that has to be determined, but 
because he is not a member of the 
clerical staff employed in that factory. 
The appellant’s case, therefore, has to 
be examined under clause (iii) of sub- 
section (12) of section 2. It has to be 
noticed that an establishment for the 
purposes of the clause must be a com- 
mercial establishment and even if the 
clerical department of a factory or an 
industrial undertaking falls within the 
definition of commercial establishment, 
he is not a person in the clerical de- 
partment of a factory or an industrial 
undertaking, but is one who is wholly 
or principally employed in connection 
with the business of the commercial 
establishment. Before we examine the 
meaning of these terms, it is also 
necessary to consider the definition 
given inthe Act of the terms ‘com- 
mercial establishment’, ‘employer’ and 
‘establishment’ given respectively 
under Clauses (3), (5) and (6) of 
Section 2. .These are as follows :— 

"(3) “commercial establishmen ed 
means an establishment which is not 
a shop but which carries on the busi- 
ness of advertising, commission, for- 
warding or commercial agency, or 
which is a clerical department of a 
factory or industrial undertaking or 
which is an insurance company, Joint 
stock company, bank, brokers’ office or 
exchange and includes such other esta- 
blishment as the (State) Government 
may by notification declare to be a 
commercial establishment for the pur- 
poses of this Act; 

(5) “employer” means a person 
owning. or having charge of, the busi- 
ness of an establishment and includes 
the manager, agent or other person 
acting in the general management or 
control of an establishment; 

(6) “establishment” means a shop, 
commercial establishment, restaurant, 
eating~house, residential hotel, theatre 
or any place of public amusement or 
entertainment and includes such esta- 
blishment as the (State) Government 
may by notification declare to be an 
i aaa for the purposes of this 

ct; 
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It is evident that the Madras company 
is a ‘commercial establishment’ in terms 
of the definition as it is a joint stock 
company, forwarding agents and 
carries on other activities of a com- 
mercial nature. It may also be men- 
tioned that under that definition the 
cleric] department of the Pallavaram 
factory is also a commercial establish- 
ment. 


6-7. As we said earlier, the 
reason why in Clause 2 (12) (iii) of the 
definition, a person who is employed in 
aclerical department of a factory or 
an industrial undertaking has been ex- 
eluded from the definition of a 
jperson employed is because with- 
out those words of exception he 
would have been included. As it 


was the intention of the Act to 
confine the definition of a person 
employed only to a commercial 


establishment other than clerical de- 
partment of a factory or an industrial 
undertaking the words of exception 
had tc be introduced in the definition 
to reflect that intention. The crucial 
question for determining whether a 
person is a person employed is whe- 
ther he is wholly or principally 
employed in connection - with 
the business of the establishment. It 
would not be accurate to focus our at- 
tention as was done 
Commissioner only on the question 
wheth2r the appellant was ‘employed 
in’ or ‘employed by’ because these 
words ‘employed in’ without the fur- 
ther requirement that he should be 
employed in connection with the 
business of the establishment would 
be misleading, 


8. The Respondent’s Advocate 
has referred to the Preamble, the 
Statement of Objects and Reasons and 
laid emphasis on the intention of the 
Act which was to cover - only cases 
of those .persons who were actually 
working in a commercial undertak- 
ing and not those who were employ- 
ed in a factory or industrial undertak- 
ing. What is sought to be impressed 
upon is that the test to be applied 
for ascertaining whether a person is a 
person employed is not who employs 
him but where heis employed or 
‘works. On this assumption it is con- 
tended on behalf of the respondent 
that it.is possible for a person to be 
employed by one establishment and as- 
signed to work in another establish- 
ment and what will determine whe- 


by the Labour ' 
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ther the person so assigned is a per- 
son employed is whether the place 
where he works is or is not a com- 
mercial undertaking and if it is not 
then he is not a person employed. 
Applving this thesis to the facts of 
this case, it is submitted that though 
the Madras Company has-employed 
the Appellant, it has employed him 
for working in Pallavaram, the salary 
though paid by the Madras Company 
was re-imbursed from the Pallavaram 
company and since the appellant on 
his own admission worked in the 
Palavaram company ever since he was 
appointed he is not a person employed 
because he was wholly or principally 
employed in’ connection with the 
business of the Pallavaram company 
which is a factory registered under the 
Factories Act. In support of this 
contention he has referred us to 
The Salem Sri Ramaswami Bank Ltd. 
v. Addl. Commr. for Workmen’s Com- 
pensation, Chepauk, Madras, 1956-2 
Mad LJ 254, T. P. Chandra v. Commr. 
for Workmen’s Compensation, Madras 
AIR 1957 Mad 668. and T. Prem Sagar 
v. Standard Vacuum Oil Company 
Madras, (1964). 5 SCR 1030 = (AIR 
1965 SC 111). 


9. | What was considered in the 
first case is not whether the person 
is a person employed within the mean- 
ing of Section 2 (12) of the Act 
but whether under Section-4 (1) (a) 
which provides that nothing contain- 
ed in the Act shall apply to persons 
employed in any establishment in a 
position of management, the, 2nd res- 
pondent therein was a person in the 
position of management: if so whether 
his appeal under Section 41 (2) was 
incompetent. It is evident from this 
case that the two objections to the 
maintainability of the appeal prefer- 
red by the second respondent under 
Section 41 (2) of the Act which were 
taken before the Additional: Commis- 
sioner were: (1) that under Sec- 
tion 4 (1) (a) of the Act the second 


respondent had been employed in the 


Bank in a position of management and 
(2) that the contention of the second 
respondent that if he could not be 
re-instated as Secretary, he could 
be reinstated as Cashier was untain- 
able because by a valid notification 
issued by the Government, Cashiers 
had been excluded from the purview of 
the Act. The: Additional Commis- 
sioner did not record any specific 
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findings on the issue whether the 
second respondent had b2en employed 
as Cashier and whether he is entitled 
to prefer the appeal under Sec- 
tion 41 (2). That Court did not in 
view of the facts of that case consider 
it necessary to pursue the matter 
further. It was only on the question 
whether the second respondent was 
occupying a position of management, 
as such his appeal could not be enter- 
tained under Section 4 (1) (a) that was 
considered and decided. The observa- 
tions of Rajagopalan, J. at Page 257 
that he was using the expression em- 
ployed only to mean ‘assign the work 
of’ are being sought to su port the con- 
tention that these words would fur- 
nish a test in determining whether a 
person is a person employed under 
Section 2 (12) (iii). Thes2 observations 
have been torn out cf the context 
because what the learned Judge says 
immediately thereafter would nega- 
tive any such contention. What is said 
is this :— 

“In my opinion it is an assign- 
ment of work, a valid assignment of 
the work by the employer, that 
should furnish the real test in decid- 
ing whether a given employee 
person employed in a position of 
management within the meaning of 
Section 4 (1) (a).” 


We find that throughout the judg- 
ment the question whether a person was 
a person employed within the mean- 
ing of Section 2 (12) (iii) has not been 
mooted. In` the second case of 
Chandra also this question was not 
considered as is clearly apparent from 
the observations of the learned Chief 
Justice delivering the judgment of 
the Bench at page 669 that it was 
not contended before them that the 
Appellant was not a person employed 
within the meaning of Section 2 (12) 
of the Act. 


10. In the third case similarly 
the decision of this Court turned on 
the question whether he appellant 
therein was employed in a position of 
management. It was held on the facts 
of that case that he was not a person 
employed in a position of manage- 
ment and as such did not fall within 
the exemption of Section 4 (1) (a). On 
the other hand what has been stated 
by referepce to Section 2 (12) (iii) is 
useful. Gajendragadkar, J. as he then 
was observed at page 10<6: ; 


T., Devadason v. G. W. & Co. 


jisa 


(P. J. Reddy J.) [Prs. 9-11] S. C. 1483 


: “The test which has to be applied 
in determining the question as to 
whether: a person is employed in a 
commercial establishment is whether 
he is wholly or principally employed 
in connection with the business of the 
said establishment. As soon as it is 
shown thet the employment of the per- 
son is either wholly or principally con- 
nected with the business of the esta- 
a he falls within the defini- 
ion.” 


11. The key to Sec. 2 (12) (iii) 
is whether a person is wholly or prin- 
cipally employed in connection with 
the business of the commercial esta- 
blishment. On the very threshold 
what we have to determine is by 
whom the respondent (appellant?) is 
emploved. Is-he employed by the 
Madras company or by the Pallavaram 
company which is a factory and if he 
is by the former which it is not dis- 
puted he is, is he wholly or principally 
employed by it? It is contended that 
the Appellant is employed wholly or 
principally by the Pallavaram Com- 
pany because it is the place where he 
has been working. In our view there 
is no validity in this submission. On 
the facts of this case the Pallavaram 
company is not the employer of the 
appellant. All relevant facts that have 
been established and are not disputed 
point to the irresistible conclusion that 
the employer is the Madras Company. 
It was this Company that appointed 
the appellant. The appointment 
Order of 19th October, 1963 shows 
that he was appointed as an Assistant 
in that Company. The terms of. the 
Order further show that apart from 
the salary set out therein on which he 
was appointed, he wasto receive dear- 
ness allowance at the rate of 35 per 
cent. of the basic salary or such other 
rate as the Board of that company 
may decide from time to time. He 
has to become a member of the Provi- 
dent Fund to which both he and the 
Madras Company have to subscribe. . 
The annual bonus was to be calculated 
in the same manner as the annual 
bonus peyable to other Assistants of 
the Company. His services can only 
be terminated by the Madras Com- 
pany in terms of paragraph 5 of the 
order and under Paragraph 5 he was 
required to work either in Madras 
Office (Cffice hours 9.15 a. m. to 
5.30 p.m.) or Pallavaram (Office hours 
8 a. m. to 4.50 p. m.) or at any other 
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office or place of business of the Com- 
pany. It is clear from this letter of ap- 
pointment that he has to work wher- 
ever the company directs him to work. 
As such he would bea person wholly 
Or principally employed in connection 
with the business of the Madras Com- 
pany. Inasmuch as it is apparent that 
the obligation to work at Pallavaram 
is under the directions of the Com- 
pany it will be considered to be a part 
of the business of the company as in- 
deed the words “business of the com- 
pany” in Paragraph 5 govern not only 
the obligation to work -at Pallavaram 
but at any other place or places where 
the company directs him to work. 
The revised terms of employment of 
the appellant dated the 28th October, 
1965 also show that those terms are 
applicable to the contracts of all As- 
sistants of the company. It is also to 
be noticed that the bonus was paid by 
' the Madras Company nor is it disput- 
ed that his salary and bonus was being 
paid by that company. The Income-tax 
deductions were made by the Madras 
company which also furnished a certi- 
ficate to the tax authority as per 
Ext. P. 9. That company further certi- 
fied to the Madras Housing Board on 
January 8, 1966 what the appellant’s 
Salary per month and the total salary 
and allowances which are paid to him 
by that company were. It may also be 
mentioned that the appellant’s leave 
had to be granted by the Madras Com- 
pany: and not by the Pallavaram Com- 
pany. Ext. M-II would show that the 
application for leave was made by 
the appellant to the Managing Direc- 
tor of the Madras- Company. One 
other fact which appears from the 
evidence of P. W. 1, Director of the 
Madras Company who was also the 
secretary of the Pallavaram Company 
is that the appellant was signing bills 
for Tullies Woodroffee factory at 
Pallavaram which is another subsidiary 
of the Madras company. He was also 
signing the bills of sale of all such 
manufacture purely for adminis- 
trative convenience. All these facts 
support the conclusion that the appel- 
lant was employed on business of the 
Madras Company because he was 
working under their directions wher- 
ever they wanted him to work and 
whatever work was entrusted to him in 
terms of the appointment order. The 
mere fact that he was working in 
Pallavaram does not make him an em- 
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ployee of that company nor does the 
Pallavaram company become his em- 
ployer because neither that company 
pays his salary nor does. it 
grant leave, nor has it any obligation. 
towards the appellant in respect of 
Provident Fund, bonus or any other 
emoluments, nor for that matter can 
it suspend or dismiss him. Indeed the 
very order of termination of his ser- 
vices was made by the Madras Com- 
pany and not by the Pallavaram com- 
pany. On the 15th October,’ 1966 
this is what the Director of the Madras 
company wrote to the appellant :— 


“I refer to our letter of appoint=- - 
ment of 19th October, 1963. 


I have given very - serious con- 
Sideration to the question of renewing 
your Agreement but have come to the . 
conclusion that in the period during 
which you have been employed by this 
company your work has not reached 
the standard which was expected and 
therefore it is not possible to renew 
appointment. o 

Will you kindly therefore take 
this letter as being the requisite one 
month’s notice of termination of your 
services in accordance with Paragraph 
6 of the letter under reference. 


If you wish to discuss this matter 
with me I will be available at 3.30 
p. m. on Tuesday the 18th October, 
but I must advice you that.I have 
taken an irrevocable decision in the 
matter.” 


12. This letter clearly shows 
that the employer is the Madras Com- 
pany because it is only the employer 
who can terminate the services of 
an employee. It is, therefore, idle to 
suggest that the Pallavaram company 
was the employer. merely because the 
Madras company had asked him to 
work in that company. 


13. It is further submitted by the 
respondent that the Madras company 
and the Pallavaram company being two 
incorporated companies they were 
separate and independent legal enti- 
ties and that merely because the Madras 
company has a controlling interest in 
the Pallavaram company does not vest 
the administration of Pallavaram com- 


pany in the Madras Company. 
Whether it is so or not we 
have no evidence, nor is there 


anything to show under what arrange- 
ments between the two companies, the 
Madras company was managing the 
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affairs of the Pallavaram company If 
we have to accept the contention of the 
- learned Advocate for the respondent 
that because the appellant was jer- 
mitted by the Madras company to work 
in the Pallavaram company he was 
employed wholly or principally in zon- 
nection with the business of the Pal- 
lavaram company, he will be.an em- 
ployer-less-employee because even 
though Pallavaram company has no 
control over him or his work nor has 
it the power to suspend or discharge 
him, he would nonetheless be an em- 
ployee of that company for the purposes 
of S. 2 (12) (iii). This would result in an 
incongruity and would have the efect 
of arming the employer with a device 
to circumvent the provisions of the 
Act inasmuch as all that an employer 
has to do is to make the employee work 
at places which are factories or indus- 
trial undertakings and plead, whea he 
dismisses him without reasonable cause, 
that he is not a person employed. We 
do not think that such a result was 
intended, noris aconclusion so bareful 
deducible from the provisions of the 
Act. 

14. We accordingly allow the 
appeal, with costs, one set and remand 
the case to the Additional Commis- 
sioner of Workmen’s ‘Yompensaticn to 
hear and dispose of the appeal filed by 
the appellant. 

Appeal allowed. 
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Baijnath Singh, Appellant v. The 
State of Bihar, Respondent. 

Criminal Appeal No. 166 of 1969, 
D/- 5-4-1972. 

Penal Code (1860), Ss. 304-A. 279 
— Rash or negligent act. 

Where the driver of a bus was 
prosecuted under Section 304-A and 
Section 279, Indian Penal Cod=2 for 
carrying on bus roof certain corragat- 
ed iron sheets which ell down die to 
jolting while bus was being driven 
ona Kucha road as a result of which 
some persons were injured anc one 
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of them died and the Investigating 
Officer made no mention of any 
attempt on his part to find the said 
sheets or discover them nor did the 
prosecution care to find out who the 
owner of the bus was and who had 
loaded them, the driver would not 
be liable for conviction under the 
above sections. Unless the driver 
could be held to be entirely respon- 
sible for loading the iron sheets and 
putting them in a negligent manner 
or not tying them properly his con- 
viction would not be sustainable. AIR 
1968 SC 1319, Distinguished. Cri 
Revn, No. 1338 of 1969, D/- 11-7-1969 
(Pat), Reversed. (Para 5) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1319 = Cri. 
Appeal No. 193 of 1965, D/- 
11-4-1968 = 1968 Cri LJ 1501, 
Bhalchandra v. State of Maha- 
rashtra 


A. K. Nag, Advocate, for Appel- 
Tant: D. Goburdhun, Advocate for 
Respondent. 7 


_ The Judgment of the Court w 
delivered by ` 

GROVER, J.:— This is an appeal 
by special leave from an order of the 
Patna High Court dismissing in 
limine the revision petition filed 
against the decision of the Courts be- 
low convicting the appellant under 
Sections 304-A and 279, Indian Penal 
Code, for which a sentence of one 
year’s rigorous imprisonment was im- 
posed under the first charge. No 


separate sentence was imposed under 
the second charge. 
2. The case of the prosecution 


briefly was that on July 7, 1966 at 
about 7 p. m. the appellant was driv- 
ing a bus ona kacha road from 
Chandauri side to Khargdiha. On the 
roof of the bus certain corrugated 
iron sheets were kept. Owing to 
driving ata high speed there was too 
much of jolting with the result that 
some of the iron sheets fell down and 
hit Latif on the head and also injured 
some other persons who were going 
on that road. Latif was admitted as 
an indoor patient in the Giridh 
Hospital where he was taken by the 


appellant in his bus. He, however, 
died on August 5, 1966. 
3. The first information re- 


. port was recorded at the hospital at 


9a mon July 8, 1966. This report 
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was based on the statement of Mohd. 
Hanif who appeared as P. W. 2. 
Hanif had also received an injury 
which was described in the report 
as injury on his neck towards the 
right side. He had been brought 
along with Latif to the hospital by 
the appellant, in the bus. According 
to the medica] evidence Latif who 


was examined at 10 p. m. on July 7,’ 


1966 had two head injuries and one 
injury cn the lip. All these injuries 
were lacerated wounds; ore of the 
head injuries and the injury on the liv 
were simple while the third injury 
which was on the head was. grievous 
in nature. The post mortem examina- 
tion was held on August 5, 1966. 
“On dissection pus and granulation 
tissues were found in and around the 
tissues. Anterio cranial fossa was 
full of pus. The meninges in the 
anterial cranial fossa had almost been 
eaten away by the purulent matter. 
The rest meninges and brain matter 
were congested”. . 


Å. The charge which was 
framed by the trial Magistrate was 
based solely on the act of rash and 
negligent driving thereby endanger- 
ing human life and also causing the 
death of Mohd. Latif. P. W. 2 Mohd. 
Haniff on whose statement first infor- 
mation report had been recorded was 
considered by the trial Magistrate 
to have b2en won over because, accord- 
ing to the first information report, 
the bus was going on high speed 
whereas in his statement in Court he 
stated that he was not in a position 
to see by which thing he was struck. 
P. W. 4 Mohd. Usman, who was the 
main witness on whom the Courts 
have relied, deposed that it was a 
dark nigkt and on ‘seeing the light 
of the bus Mohd. Saleem on whose 
cycle he was sitting went towards 
the left side. The bus was going fast. 
Saleem received injury on his right 
hand. Hanif and Latiff were also 
injured. The bus was stopped. Latiff 
was conscious. Latiff told. him that 
he had been injured with a corrugat- 
ed iron sheet. According to his state- 
ment there were 10 or 15 passengers 
in the bus. It is unnecessary to name 
the other witnesses because they were 
either not believed or were declared 
hostile. 


5. We are wholly unable to 
understand how any conviction could 


. material 


“many as 11 


be upheld on .the material which was 
placed ` before the Court by the pro- 


Ssecution. It is significant. that there 
was no trace of the corrugated iron 
sheets and the. Investigating Officer 
made no mention of any attempt on 
his part to find them or discover them 
nor did the prosecution care to find 
out who the owner of the bus was 
and who had loaded the iron sheets. 
This part of the evidence was very 
because unless the driver 
could be held to be entirely respon- 
sible for loading the iron sheets and 
putting them in a negligent manner 
or not tying them properly it is diff- 
cult to. sustain his conviction under 
Section 304-A of the Indian Penal] 
Code.: Nor could he þe convicted 
for rash driving under Section 27 9, 
Indian Penal Code, because there is 
hardly any evidence worth the name 
from which it could be inferred that 
the speed of the bus was such that 
any iron sheets even if it be assumed 
that they were loaded on the roof of 
the bus fell down because of driving 


at a high speed. It is clear 
from the evidence of the prose- 
cution witnesses that it was a 


Kechha track on which the bus was 
proceeding and there was bound to 
be some jolting. But it cannot be. 
said to have been conclusively esta- 
blished that even if the bus was pro- 
ceeding at a reasonable or slow speed 
there would be no jolting and iron 
sheets would not have fallen down. 
On the assumption that the case of 
the prosecution is correct that such 
corrugated iron sheets had been load- 
ed on the bus possibility of an 
accidental fall of the said sheets 
could not be excluded. The case of 
Bhalchandra v. State of Maharashtra, 
Cri. Appeal No. 193 of 1965, D/- 11-4- 


1968 = (reported in AIR 1968 SC 
1319) is quite distinguishable. 
The law as laid down there 


was that criminal negligence can be 
found in varying sets of circums- 
tances. The appellants there had dis- 
played a high degree of negligence by 
allowing or causing to use dangerous 
and prohibited compositions and sub- 
stance which must be: held to have 
been the efficient cause of the explo- 
sion which caused injuries to a number 
of persons with the result that as 
persons ‘died. Even if 
we assume that the case of the pro-|’ 
secution is correct- that there were 
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some corrugated iron sheets on the 
roof of the bus we are unable, on the 
evidence produced ir’ ‘the present 
case to find that the iron sheets were 
so loaded that a high degree of negli- 
gence could be attributed to the ap- 
pellant and that it was his rash and 
negligent act which could be regard- 
ed as the efficient - cause of the in- 
juries to Latif. 

6. In the result the appeal is 
. allowed and the conv:-ction and sent- 
ence of the appellant are hereby set 


aside. 
Appeal allowed. 


AIR 1972 SUPREME COURT 1487 
(V 59 C 269) 
(From Kerala: 1971 Lab. I. C. 814) 
C. A. VAIDIALINGAM AND 
G. K. MITTER, Jd. 


Senior Superintendent, R. M. S., 
Cochin and another, Appellants v. 
K. V. Gopinath, Sortez, Respondent. 

Civil Appeal No. 1706 of 1971, D/- 
18-2-1972. 

Central 
rary Service) Rules (1965), R. 5 (1), 
Proviso — Termination of temporary 
Government servant — Amount due 
to him for the notice period not paid — 
Termination is ineffective — 1971 
Lab. I. C. 814 (Ker), Affirmed. 


The proviso of Fule 5 is capable 
of the only interpretation that the 
order of termination can be upheld if 
the requisite amount in terms of the 
rule was paid into the hands of the 


employee or made, available to him 


at the same time as he was served 
with the order. It does not lend 
itself to the interpretation that the 
termination of service- becomes effec- 
tive as soon as the order is served on 
the Government servant. The opera- 
tive words of the proviso are “the 
services of any such Government 
servant may be terminated forth- 
with by payment”. Therefore to -be 
effective the termination of service 
has to be simultaneous with the pay- 
ment to the employee of whatever is 
due to him. Case law discussed. 
(Para 3) 
' Cases Referred: Chrcnological Paras 
` (1968) Civil App. No. 1734. of 1968, - 
D/- 11-10-1968 =1969 Serv. LR 
647 (SC), State of U-tar Pradesh 
v. Dimanath Rai 


CP/CP/B334/72/RGC 


Civil Services (Tempo- 


„Sr. Supdt., R. M. S., Cochin v. K. V. Gopinath {[Prs. 1-2} S. C. 1487. 


(1959) :2 Lab LJ 702 (Andh Pra), 
Venkataswami v. Director of 
Commerce and Industries 8 

(1959) 2 Lab LJ 277 (Andh Pra), 
Seshavataram v. State of 
Hyderabad 8 


Mr. R. H. Dhebar, Advocate, for 
Appellants; Mr. A. S. R. Chari, Sr. 
Advocate, (M/s. A. K..Gupta, S. C. 
Agarwal and V. J. Francis, Advocates 
with him), for Respondent. 


The following Judgment of the 
Court was delivered by 

MITTER, J.:— The only ques- 
tion involved in this appeal is, whe- 
ther the order dated September 25, 
1968 terminating the services of the 
respondent, `a temporary, Government 
servant, -was in accordance with the 
provisions of Rule 5 of the Central 
Civil Service (Temporary Service) 
Ruies 1965, hereinafter referred to as 
the ‘Rules’. 

2. The services of the Res- 
pondent eppear to have been terminated 
on the basis of the directive 
contained in a circular dated 
12th September 1968, that action 
should be taken against every em- 
ployee who  absented himself from 
duty on 19th September, 1968. No 
contention was raised at any stage 
that no action could be-taken under 
Rule 5. The said rule reads :— 


“5. Termination of temporary 
service. — 


` (1) (a) The services of a temporary 
Government servant who is not in 
quasi-permanent service shall be liable 
to termination at any time by a 
notice in writing given either by 
the Government servant to the ap- 
pointing authority. or by the appointing 
authority to the Government servant; 
(b} the period of such notice shall 

be one month; 


Provided that the services of any. 
such Government servant may be 
terminated forthwith by payment to 
him of a sum equivalent to 
the amount of his pay plus allowances 
for the period of the notice at the 
same rates at which he was drawing 
them immediately before the termina- 
tion of his services, or, as the case 
may be, for the period by which such 
notice. falis short of one month. 

x x x X X x 


Tt is admitted that payment of the 
salary and allowances was not made 
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Casi 
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-to the respondent on 25th September, 
1968. Acrording to the respondent the 
disbursing officer was intimated about 
the order of termination only on the 
28th September when he was suppli- 
ed with the necessary funds. As 
against this it was alleged in the 
counter affidavit to the writ petition 
filed by the respondent in the High 
Court that one month’s pay and allow- 
ances had been sent by money order 
to the respondent. The question is, 
whether the order of termination of 
service can be- sustained because of 
absence of payment on the 25th Sept- 
ember. The order was quashed by a 
‘learned single Judge of the High 
Court and this was upheld Py a Divi- 
sion Bench in appeal. 


3. Apart from the authorities 
which were cited at the Bar, it ap- 
pears to us that the rule is capable 
of the only interpretation that the 
order of termination can be upheld if 
the requisite amount in terms of the 
rule was paid into the hands of the 
employee or made available to him 
at the same time as he was served 
with the order. Rule 5 (1) (a) gives 
the Government as well as the em- 
ployee a right to put an end to the 
service by a notice in writing. Under 
Rule 1 (b) the period prescribed for 
such notice is one month. The pro- 
viso to sub-rule (b) however gives the 
Government an additional right in 
that it gives an option to the Govern- 
ment not to retain the service of the 
employee till the expiry of the period 
of the notice; if it so chooses to 
terminate the service at any time 
it can do so forthwith “by payment 
to him of a sum equivalent to the 
amount cf his pay plus allowances for 
the period of the notice at the same 
rate at which he was drawing- them 
immediately before the termination of 
his services, or, as the case may be, 
for the period by which such notice 
falls short of one month.” At the risk 
of repetition, we may. note that the 
operative words of the proviso are 
“the services of any such Government 
servant may be terminated forthwith 
by payment”. To put the matter in a 
nutshell, to be effective the termina- 
tion of service has to be simultaneous 
with the payment to the employee of 
whatever is due to him. We need 
not pause to consider the question as 


to what would be the effect if there 


ALR. 


was a bona fide mistake as to the 
amount which is to be paid. The rule 
does not lend itself to the 
interpretation that the. termination 
of service becomes effective as 
soon as the order is served on the 
Government servant, irrespective of 
the question as to when the payment 
due to him is to be made. If that 
was the intention of the framers of 
the rule, the proviso would have 
been differently worded. As has often 

been said that if “the precise words ` 
used are plain and unambiguous, 
we are bound to construe them in 
their ordinary sense,” “and not to 
limit plain words in an Act of Parlia- 
ment by considerations of policy if it 
be policy, as to which minds may differ 
and as to which decisions may vary,” 

Craies on Statute 
Law, Sixth Edition, Pages 86 and 92. 


4. It is not for us to enter into 
a discussion as to why the proviso 
was framed as we find it. It was 
argued that it would, in the ordinary 
course of things, be almost impossible 
for the authorities to give effect to 
the proviso if payment has to be 
made at the time the order of termi- 
nation is served on the employee. It 
was submitted that before any pay- 
ment can be made by Government, 
sanction has to be taken and some 
time must elapse before the neces- 
Sary procedure is complied with and 
money obtained either from the trea- 
sury or a cheque made out to cover 
the amount due to the employee. It 
was also argued that if the construc- 
tion given by the High Court to the 
rule is to be maintained, the ap- 
pointing authority could never ask the 
employee to go at once even when 
it found that it was necessary in the 
interest of Government to require him 
to do so. It is difficult to contemplate 
acase in which an appointing autho- 
rity has to make up his mind on the 
spur of the moment that a particular 
employee should be asked to go im- 
mediately. Normally a Government 
employee is not asked to go unless 
some complaint is made against him 
for some irregularities detected in 
his work. This is always followed 
by some enquiry into his conduct, 
however brief, as it is only as a re- 
sult of an enquiry that the authority 
mékes up its mind that it wauld not 
be in public interest to retain the 
Service of the employee any longer. 
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within the time which is taken for 
such deliberation ie. the preliminary 
enquiry, direction can certainly be 
given that the pay and allowances of 
the Government servant concerned 
should be calculated so that it could 
be offered to the employee at the 
time when the order of termination 
is served on him. Taere can be no 
difficulty in the calculation because 
the payment is to be made “at the 
same rates at which he was draw- 
ing them immediately before the ter- 
mination of his services.” 


De It was suggested on be- 
half of the respondent that the con- 
struction of the rule should be such 
as would mitigate the rigour of an 
order of termination inasmuch as 
where notice of a full month is given 
the Government servant knows that 
he will have to find some other em- 
ployment without delay and he can 
make his arrangements accordingly; 
but if heis to be asked to leave at 
once and to depend on the mercy of 
the Government as to when it will 
pay him for the period of the notice, 
it would be very hard on the em- 
ployee. We do not think it necessary 
to express any view as to whether 
the rule was so framed on account 
of any such reason and we must give 
effect to the plain meaning of the 
words of the rule. 


6. Our‘ attention was drawn to 
a decision of this Court which had 
been cited on behalf of the appellant 
in the High Court, The State of Uttar 
Pradesh v. Dinanath Rai, Civil App. 
No. 1734 of 1968, D/- 11-10-1968 (SC). 
There the rule was differently worded. 
The rule in that case ran as follows :— 


“Tn exercise of the powers con- 
ferred by the proviso to Article 309 
of the Constitution of India, the 
Governor of U. P. is pleased to make 
the following general rule regulat- 
ing the termination of services of tem- 
porary Government servants: 


(1) Notwithstanding anything to 
the contrary in any existing rules and 
orders on the subject, the services of 
a Government servant in temporary 
service’ shall be liable to termination 
at any time by notice in writing given 
either by the Government servant to 
the appointing authority, or by the 
appointing authority to the Govern- 
ment servant. 
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(2) The period of such notice shall 
be one month given either by the 
appointing authority to the Govern- 
ment servant, or by the Government 
servant to the appointing authority, 
provided that in the case of notice of 
the appointing authority the latter 
may substitute for the whole or part of 
this period of notice pay in lieu there- 
of; provided further that it shall be 
open to the appointing authority -to 
relieve a Government servant without 
any notice or accept notice for a 
shorter period, without requiring the 
Government servant to pay any 
penalty in lieu of notice.” 

In that case this Court had observed: 


The rule does not say that the 
pay should be given in cash or by 
cheque at the time the notice is issu- 
ed. Knowing the way the Govern- 
ments are run, it would be difficult to 
ascribe this intention to the rule-mak- 
ing authority. There is no doubt that 
the Government servant would be 
entitled to the pay in lieu of notice 
but this would be in the ordinary 
course.” 


No doubt the language of that rule 
is somewhat similar to the words of 
Rule 5 but there is an essential differ- 
ence. The rule only means that the 
pay for 30 days or less may be sub- 
stituted for service for the period of 
the notice. In other words, the rule 
only entitles the employee to pay for 
the period of the notice without lay- 
ing down any condition as to when 
the payment is to be given. 

In this case, as we have 
already noted, “termination forth- 
with” is to be “by payment to the 
Government servant? of the sum 
mentioned. Payment is a condition of 
the termination of service forthwith. 
The facts of this case show that the 
circular which formed the basis of 
the order of termination was issued 
on the 12th September, the em- 
ployee, it would appear, had absented 
himself from duty on the 19th 
September. The appointing authority 
had at least six days within which 
time the amount due to the respon- 
dent could have been calculated. 


8. In our view, the decisions in 
Seshavataram v. State of Hyderabad 
(1959) 2 Lab LJ 277 (Andh Pra) and 
Venkataswami v. Director of Com- 
merce and Industries, (1959) 2 Lab 
LJ 702 (Andh Pra) do not help the ap- 
pellant. l 
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9. The appeal is therefore dis- 
missed and in terms of the order 
granting special leave, the appellant 
must pay the costs of the respondent. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 1490 
(V 59 C 270) 


(From Rajasthan: 1970 Raj. L.W. 375) 
J. M. SHELAT, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


Som Nath Puri, Appellant v. State 
of Rajasthan, Respondent. 

Criminal Appeal No. 101 of 1969, 
D/- 15-2-1972. 

(A) Probation of Offenders Act 
(1958), S. 4—Accused convicted under 
S. 409 L.P.C., -an offence punishable 
with life imprisonment, cannot invoke 
benefit of Act in view of S. 4. 

| (Para 5) 

(B) Probation of Offenders Act 
(1958), S. 18—Act is not applicable to 
an offence under S. 5 (2) Prevention of 
Corruption Act. (Para 5) 


(C) Penal Code (1860), S. 405 — 
‘In any manner entrusted with pro- 
perty? — Entrustment, meaning of — 
Agent receiving monies on behalf of 
principal and fraudulently misappro- 
priating it commits offence punishable 
under S. 409 — (X-Ref:— S. 409) — 
(X-Ref:— Prevention of Corruption 
Act (1947), Ss. 5 (1) (c) and (2)). 


section 405 I.P.C. does not pro- 
vide that the entrustment of property 
Should be by someone or the amount 


received must be the property of the. 


person on whose behalf it is received. 
As long as the accused is given posses- 
sion of property for a specific purpose 
or to deal with it in a particular man- 
ner, the ownership being in some per- 
son other than the accused, he can be 
Said to be entrusted with that property 
to be applied in accordance with the 
terms of entrustment and for the bene- 
fit of the owner. The expression ‘en- 


trusted’ in S. 409 is used in a wide’ 


sense and includes all cases in which 
property is voluntarily handed over 
for a specific purpose and is dishonest- 
ly disposed of contrary to the terms on 
which possession has been handed over, 


A person authorised to collect moneys - 


on behalf of another is entrusted with 
the money when the amounts are paid 
to him. (Para 7) 


CP/CP/B325/72/KSB 


A.I. BR. 


The accused, a traffic assistant in 
the office of Indian Airlines Corpora- 
tion, demanded on behalf of the cor- 
poration certain excess amounts for 
trunk call charges from passengers for 
reservation of seats. After the amounts 
were received he passed receipts on be- 
half of the corporation. He, however, 
subsequently falsified the counter-foil . 
receipts and fraudulently misappropri~ 
ated the excess amounts. 


Held that the accused was guilty 
of criminal breach of trust under Sec- 
tion 409 as also under S. 5 (2) read 
with S. 5 (1) (c) of the Prevention of 
Corruption Act. (Para 11) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Bom 53 (V 47)= 

1960 Cri LJ 217, State v. Dahya- 
lal Dalpatram 
(1957) AIR 1957 All 122 (V 44)= 
1957_ Cri LJ 170, Surendra Pal 
Singh v. State 6 
(1936) AIR 1936 Mad 1 (V 23)= 
69 Mad LJ 681 = 37 Cr LJ 142, 
‘The Crown Prosecutor v. J. Me 
Iver 10 
(1923) AIR 1923 Mad 597 (V 10)= 
49 Mad LJ 133 = 24 Cr LJ 452, 
In re, Venkata Raghunatha Sas- 
tr 


ri 9, 
(1911) 22 Mad LJ 112 = 13 Cr LJ 
15, In re, Ramappa 
(1878) 2 Cal LR 515, In the matter 
of Ram Soonder Poddar 


Mr. A. S. R. Chari, Sr. Advocate 
(Mr. S. B. Wad, Advocate, with him), 
for Appellant; Mr. K. B. Mehta, Advo- 
cate, for Respondent. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J:— 
This is an appeal by special leave 
against the judgment of the Rajasthan 
High Court. The accused was initially © 
charged on three counts, firstly, under 
Section 5 (2) read with section 5 (1) 
(c) of the Prevention of Corruption 
Act 1947 (hereinafter referred to as 
‘the Act’), secondly, under section 409, 
I.P.C., and thirdly, under section 477A, 
I.P.C. Thereafter on 15-1-1964 another 
Special Judge charged him on two 
counts, namely, under section 5 (2) 
read with S. 5 (1) (c) and S. 5 (2) read 
with Section 5 (1) (d) of the Act. After 
the trial, the appellant was, how- 
ever, convicted under section 409, 
I.P.C. and section 5 (2) read with sec- 
tion 5 (1) (c) and (d) of the “Act and 
sentenced to rigorous imprisonment of 
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18 months and a fine of Rs. 250/- 
under Sec. 409, IP.C. and 18 months’ 
rigorous imprisonment and a fine of 
Rs. 250/- under section 5 (2) read with 
sections 5 (1) (c) and & (1) (d) of the 
Act. The sentences on both these 
counts were directed tc. run concur- 
rently. The High Court, however, 
thought that the Special Judge had 
not recorded any conviction under sec- 
tion 5 (1) (d) of the Act and in that 
view confirmed the conviction and 
sentence of the appellant of 18 months’ 
rigorous imprisonment on each of the 
counts, namely, under section 409, 
I.P.C. and section 5 (2) read with sec- 
tion 5 (1) (c) of the Act, but reduced 
the fine for each of the offences from 
Rs. 250/- to Rs. 150/-. 


2. The appellanz was employed 
as a Traffic Assistant in the Indian 
Airlines Corporation’s office at Jaipur 
and his duty was to make reservations 
of the passengers intending to go by 
air and issue tickets. As it happens, 
when the quota of seats allotted to Jai- 
pur is full, intending travellers who 
request for accommodation would be 
required to pay trunk telephone char- 
ges for enabling the Airlines Corpora- 
tion to obtain release of seats from 
quotas allotted to other centres. The 
practice of the Airlines was to collect 
the approximate charges and issue a 
receipt therefor and if a seat was avai- 
lable, the reservation would be con- 
firmed and accommodation given to 
the passengers if seats could be releas- 
ed from other centres for Jaipur. The 
appellant who was incharge of these 
arrangements between 16-2-62 and 30- 
8-62, collected Rs. 184.90 towards 
trunk telephone charges but actually 
deposited with the Airlines Corpora- 
tion a sum of Rs. 44.91 and misappro- 
priated the balance of Rs. 139.99. The 
modus operendi followed by him, it is 
alleged, was that he would demand a 
higher amount for Trunk Call charges 
than were likely to be incurred and he 
would issue a correct receipt for those 
amounts on behalf of the Airlines Cor- 
poration but after making the trunk 
call, he would alter the counter-foil 
with the actual amount of trunk call 
charges. On the same day he would 
make a daily return showing the actual 
amounts and deposit them with the 
Cashier. A typical sample of the 
receipts given by him an behalf of the 
Airlines. Corporation is Exhibit 40 
which is as follows: . 
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“INDIAN AIRLINES CORPORATION 


NEW DELHI. 
No.-354577 Station: Jaipur. 
Date: -30-8-62. 


Received with thanks from M/s. 
M/Travels, Jaipur sum of Rupees 
Twentythree and forty np. being the 
amount T/Call charges to Udaipur and 
AMD for release of seat. 


for INDIAN AIRLINES CORPORA- 
TION. 
l Sd/- 
Rs. 23.40 Cashier”. 


3. On 31-8-62, one M. D. Singh 
of the Mercury Travel Agency, Jai- 
pur complained to B.S. Gupta, In- 
charge of the Office of the Indian Air- 
lines Corporation at Jaipur that the ap- 
pellant had collected Rs. 23.40 for pro- 
posed trunk call charges from the 
Agency but made no call and no seat 
was allotted to the passenger of the 
Mercury Travel Agency even though 
one was available and that seat was 
given by B. 5. Gupta to some- 
one else. B. S. Gupta question- 
ed the appellant who then made 
a confession of his having collect- 
ed the amount but not having made a 
call. After making this confession he 
immediately resigned his job. A preli- 
minary inquiry was conducted by the 
Area Manager who thereafter lodged 
the First Information Report. The 
accused denied having collected the 
amounts or of having issued the re- 
ceipts and further stated that whatever 
amounts were collected by him were 
ped in the office of the Airlines every- 

ay. 


4. Both the Courts found on 
the evidence that the appellant used 
to make trunk calls whenever he was 
on duty from the Indian Airlines Cor- 
poration office at Jaipur for the release 
of seats and that he would call for and 
receive trunk call charges from in- 
tending passengers. It was further held 
proved that the appellant gave receipts 
Exhibited in the case which were in 
his own handwriting and signed by 
him: and that it was he who realised 
the total sum of Rs. 185/- which was 
entrusted to him and over which he 
had a dominion in his capacity as a 
public servant. We have already point- 
ed out that the High Court did not 
confirm the conviction of the appellant 
under section 5 (2) read with section 5 
(1) (d) on the assumption that the said 
Special Judge had not convicted the ac- 
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cused for that offence, and since there 
isno appeal by the State against this 
part ofthe judgment, the contention 
on behalf of the State that he was con- 
victed under Section 5 (1) (d) has no 
merits and cannot be sustained. 


5. On behalf of the appellant it 
was urged before the High Court that 
as the appellant had to face a trial ex- 
tending over more than 3 years incurr- 
ing enormous expenses for coming to 
and fro from Chandigarh where he 


was practising law and was also in. 
Jail for some time, the’benefit of the’ 


Probation of Offenders Act should be 
given to him. This contention was 
rejected because the provisions of 
that Act were inapplicable in view of 
his conviction under section 409, I.P.C. 
As the offence of criminal breach o 
trust under section 409, I.P.C. is puni- 
shable with imprisonment for life, the 
High Court, in our view, was right be- 
cause the provisions of section 4 are 
only applicable to a case of a person 
found guilty of having committed an 
offence not punishable with death or 
imprisonment for life. Apart from this 
reasoning, section 18 of the Probation 
of Offenders Act makes the provisions 
of that Act inapplicable to an offence 
under sub-section (2) of section 5 of 
the Prevention of Corruption Act. 


6. On behalf of the appellant 

it is submitted by the learned Advo- 
cate that the prosecution case as dis- 
closed by the evidence was that the ap- 
pellant had collected excess charges 
from the passengers representing them 
to be the actual charges for trunk calls 
and not that any excess over the actual 
charges would be returned to them. 
In view of this evidence, the appellant 
could not be convicted either under sec- 
tion 5 (2) read with section 5 (1) (c) of 
the Act or under section 409, I P.C. 
because the important ingredient which 
is entrustment of the amounts is ab- 
sent. In order that any amount can be 
Said to be entrusted it should be law- 
fully made over, but in this case the 
appellant obtained the amount by 
cheating and by the commission of an 
offence. If there was no entrustment of 
the moneys to the appellant, he could 
not be convicted either under section 
409 or under section 5 (2) read with 
S. 5(1) (c) of the Act and is accordingly 
entitled to an acquittal on both these 
charges. In support of this’ conten- 
‘tion reliance has been placed on 
Surendra Pal Singh v. State, AIR 1957 


All 122, where a Bench of the Allaha- 
bad High Court held that the amounts 
collected from cultivators by the Canal 


‘Amin in excess of the amount actually 


due from them and misappropriated 
by him, did not amount to an entrust- 
ment as he could not be a trustee of 
that money on behalf of the cultiva- 
tors from whom he realised it because 
when they handed over the money to 
the accused, they purported to surren- 
der all their rights in that money, nor 
could it be said that this money had 
become the property: of the Govern- 
ment at any stage for him to be consi- 
dered a trustee on its behalf. This 
decision was, however, disapproved in 
State v. Dahyalal Dalpatram, AIR 1960 
Bom 53 by a Bench of the Bombay 
High Court, a view with which the 
High Court agreed. In that case the 
accused who was employed as a Talati 
in the Revenue Department, was -in- 
vested with the authority to collect 
land revenue and fines. He was order- 
ed to recover from the land-holders 


who had defaulted in paying the 


moneys but having collected them, he 
did not pay them into the Government 


Treasury as required by the rules 


made under the Land Revenue Code. 
The accused was convicted under sec- 
tion 409, I.P.C. On the question that 
when the accused collected the amount 
as tax alleged to be due by the land- 
holder though the liability thereof 
could not be enforced according to law, 
could it be said that he was then en- 
trusted with the money, the High 
Court after noticing that the Allaha- 
bad High Court appears to have taken 
the view that a public servant collect- 
ing the money claiming that it was due 
to the State but which in fact was not 
due tothe State, could not be regarded 
as entrusted with the money collected. 
by him, held that that was not a neces- 
Sery ingredient of section 405. The 
learned Advocate sought to distinguish 
this case on the ground that in the 
Bombay case there was a definite 
direction to collect a specific amount 
and when that amount was collected 
there was entrustment of that money 
which was lawfully collected; as such 
the accused was rightly convicted. It 
was further contended that if looked 
at from the point of view of the pas- 
sengers from wnom trunk call charges 
were collected, they had not entrusted 
the money to the accused becduse they 


had parted with the proprietary rights 
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thereon and if viewed from the point 
of view of the Airlines Corporation, 
the money collected did not become 
the property of the Corporation and 
consequently there was no entrust- 
ment of it. 


T. There can be no doubt that 
before a public servant can be convict- 
ed of an offence under section 5 (1) (c) 
or under section 409, I.F.C., the pro- 
perty which is said to have been mis- 
appropriated must be entrusted to him. 
Section 405 merely provides, whoever 
being in any manner entrusted with 
property or with any dominion over 
the property, as the first ingredient of 
the criminal breach of trust. The words 
‘in any manner’ in the context are 
significant. The section does not pro- 
vide that the entrustmen: of the pro- 
perty should be by someone or the 
amount received must be. the property 
of the person on whose behalf it is 
received. As long as the accused is 
given possession of property for a spe- 
cific purpose or to deal with it ina 
particular manner, the ownership being 
in some person other than the accused, 
he can be said to be entrusted with that 
property to be applied in accordance 
with the terms of entrustment and for 
the benefit of the owner. The expres- 
sion ‘entrusted’ insection 409 is used 
in a wide sense and includes all cases 
in which property is voluntarily han- 
ded over for a specific purpose and is 
dishonestly disposed of contrary to the 
terms on which possession has been 
handed over. It may be that a person 
to whom the property is handed over 
may be an agent of the person to 
whom it is entrusted or to whom it 
may belong, in which case if the agent 
who comes into possession of it on be- 
half of his principal, fraudulently mis- 
appropriates the property, he is none- 
theless guilty of criminal breach of 
trust because as an agent he is entrust- 
ed with it. A person authorised to col- 
lect moneys on behalf of another is 
entrusted with the money when the 
amounts are paid to him, and though 
the person paying may no longer have 
any proprietary interest nonetheless 
the person on whose behelf it was col- 
lected becomes the ownez as soon as 
the amount is handed over to the per- 
son so authorised to collect on his be- 
half. This view of ours is well sup- 
ported by*decisions of different High 
Courts in this country for nearly a 
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century, a few of which alone need be 
examined. 


o A In tħe matter of Ram Soon- 
der Poddar (1878) 2 Cal LR 515 a De- 
puty Magistrate convicted the accused 
under section 406, I.P.C., an offence 
over which he had jurisdiction, instead 
of under section 409, I.P.C. which was 
cognizable only by the Court of Ses- 
sion. On revision the High Court held 
that the proceedings were contrary to 
law and the Deputy Magistrate was 
directed to commit the accused for 
trial by the Court of Session. It ap- 
pears that the accused who were 
charged, were Treasury employees. One 
of the accused was allowed to write the 
Treasury Cash Book which was the 
duty of the Treasurer. Taking advan- 
tage of it, he misappropriated Rs. 16/- 
by scoring off the entry in the account 
book. In this misappropriation he was 
assisted by the other accused who was 
employed to do stamp work. While 
holding the trial to be without juris- 
diction, it was observed that section 409 
does not as supposed by the Deputy 
Magistrate, require the property in res- 
pect of which criminal breach of trust 
is committed, to be the property of 
Government, but only requires that it 
should be entrusted to a public servant 
in his capacity as such public servant. 
In re: Ramappa, (1911) 22 Mad LJ 112 
the accused who was the Superinten- 
dent of some Coffee Curing Works 
was convicted of criminal breach 
of trust by misappropriating a large 
sum of money made up of amounts 
which he had received from the 
Manager on the false pretence that 
they were required for paying coolies 
who  grabbled coffee. One of 
the arguments urged against the 
conviction was that the receipt of the 
money by false representation amount- 
ed to an offence of cheating and that 
the subsequent appropriation of it by 
the accused to his own use was not a 
criminal breach of trust as the crimi- 
nal intent was present at the time of 
the receipt of the moneys from the 
Manager. Benson and Sundara Aiyar, 
JJ., while rejecting that argument, ob- 
served: 


“When the accused received the 


“money he did so as a servant of the 


Company for the express purpose of 
using it for his master’s benefit in a 
particular way. He was, therefore, en- 
trusted with the money and his ap- 
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propriating it to himself clearly 
amounts to criminal breach of trust”. 

9. In Venkata Raghunatha Sas- 
tri, 45 Mad LJ 133 = (AIR 1923 Mad 
597), Spencer, J., held that where a 
person who had pledged promissory 
notes with another as security for a 


loan dishonestly induced the latter to’ 


hand over the same to him by pretend- 
ing that he required the same for col- 
lecting money from his creditors with 
the aid of which he would pay cash 
to the complainant, his act constituted 
an offence of cheating punishable 
under section 420, LP.C. and that 
when he dishonestly disposed of the 
notes in violation of his contract with 
the pledgee to use the money collected 
in paying off his debt, there was both 
entrustment and dishonest misappro- 
priaticn and that the conviction for the 
offenc2 of criminal breach of trust 
under section 406, I.P.C. was legal. 


16. Both these cases were 
referred to in The Crown Pro- 
secutor v. J. McIver, 69 Mad LJ 681 = 
(AIR 1936 Mad 1). The facts in this 
case also were somewhat similar to 
those in Venkataraghunatha Sastri’s 
case, 45 Mad LJ 133 = (AIR 1923 Mad 
597). Madhavan Nair, J. (as he then 
was) examined the meaning of the 
word ‘entrusted’ in section 406 and 
rejected a similar contention as was 
urged in this case on behalf of the ap- 
pellant that when the accused by 
deceiving the complainant fraudulent- 
ly and dishonestly induced him to part 
with the property in question, the 
offence of cheating was complete and 
that there is no room for further hold- 
ing that the accused have committed 
criminal breach of trust also by their 
subsequent misappropriation of the 
property. 

11. In the case before us, the 
practice which was being followed by 
the Jaipur office of the Indian Airlines 
Corporation is spoken to by M. U. 
Menon, P.W. 6, who was a Personal 
Assistant to the General Manager of 
the National Engineering Industries 
Ltd., Jaipur. He says that on 16-2-1962 
his General Manager had directed him 
to issue instructions to the accounts 
branch for arranging for flight tickets 
by air for Delhi. He first rang up the 
Indian Airlines Corporation about the 
air passage for eight persons and 
received a reply from that office that 
8 tickets were not available at J aipur 
and they would try from Udaipur and 


Ahmedabad by trunk calls. After some 
time the Indian Airlines Corporation 
people rang up telling him that tickets 
can be arranged and he should send 
the money amounting to Rs. 410.50 
which included trunk call charges of 
Rs. 26.50. He thereupon sent a slip, 
Exhibit P-6 to the accounts depart- 
ment for further necessary action. 
There was no cross-examination on 
behalf of the accused..Similarly Ganesh 
Singh, P.W. 3 who is working for the 
National Engineering Industries Ltd., 
Jaipur said that when his people con- 
tacted Indian Airlines Corporation on 
telephone and enquired about the fare 
etc., they would ask for trunk call 
charges along with the amount for 
tickets. This would be paid and in 
fact he pointed out to the accused and 
Said that he might be one of the per- 
sons whom he met at the office and 
after he paid the amounts for the 
tickets and trunk call charges, he would 
obtain a receipt and give it to the com- 
pany. This evidence read with other 
evidence which has been accepted by 
both the Courts would show that what- 
ever may have been the criminal inten- 
tion of the accused, the amounts for 
trunk call charges were demanded on 
behalf of the Indian Airlines Corpora- 
tion and were paid to the Corporation. 
The receipts in respect of the sums 
were given on behalf of the Corpora- 
tion and it would be the Corporation 
that would be liable directly to the 
person who had paid this amount, if 
no trunk callis were made, or any ex- 
cess over the actual amount of the 
trunk call charges was charged by it. 
The amount was not, paid by passen- 
gers to the accused as such but to the 
Indian Airlines Corporation and as 
soon as the receipt for the amount 
actually received from the passengers 
was given by the accused on behalf of 
the Corporation, he was entrusted with 
that amount. His subsequent conduct 
in falsifying the counter-foils and 
fraudulently misappropriating the 
amounts would make him guilty of 
criminal breach of trust ptinishable 
under section 409, I.P.C. as also under 
Section 5 (2) read with section 5 (1) (c) 
of the Act. 


12. + There is, therefore, no merit 
in this appeal.and it is accordingly dis- 
missed. 

Appeal dismissed. 
© 
paeen 
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Anal Chandra Banerjee, Petitioner 


v. The State of West Bengal, Respon- 
dent. 


Writ Petn. No. 274 of 1971, D/- 
2-2-1972. . 

W. B. (Prevention of Violent Acti- 
vities) Act (19 of 1970) S. 8 (1) — Op- 
portunity of making representation 
against detention order — What it 
implies. ` 

Where the last grcund alleging 
involvement of detenu and his associa- 
tes in an armed clash with another 
group read in the context of the previ- 
ous grounds gave a wrong impression 
to the detenu, which was very likely, 
as to the place of incident in the ab- 
sence of mention of the place of inci- 
dent in the ground, the dətenu must be 
deemed to have been prevented from 
effectively making a representation. 
Moreover, failure to specify the group 
with which the detenu was alleged to 
have engaged in an armed clash must 
also be deemed to have produced a 
similar result because such failure 
rendered the ground vague and in- 
definite. (Paras 8, 9, 10, 11) 

Mr. N. N. Goswami Advocate, 
amicus curiae, for Petitioner; Mr. D. 
N. Mukherjee, Advocate, and Mr. G. S. 
Chatterjee, Advocate fo? M/s. Suku- 
mar Basu and Co.. for Flespondent. 


The following Judgment of the 
Court was delivered by 

SHELAT, J.:— The order of de- 
tention,’ dated April 7, 1971, passed 
against the petitioner herein and in 
pursuance of which the vetitioner was 
arrested and detained in jail the next 
day, recites that it was passed under 
sec. 3 (1) and (3) of the West Bengal 
(Prevention of Violent Activities) Act, 
President’s Act 19 of 1970, the ground 
for which was that the District Magis- 
trate, 24 Parganas, who passed it, was 
satisfied that it was necessary to detain 
the petitioner with a view to prevent 
him from acting in a manner prejudi-~ 
cial to the maintenance of public order. 


2. The grounds of detention 
served on him at the time of his arrest 
narrated three incidents in which he 
was said to have been involved. The 
first grouad was that on November 13, 


BP/BP/B99/72/SNV. 


Anal Chandra v, State of W. B. (Shelat J.) 


[Prs. 1-4] S. C. 1495 


1970 he together with some others, 
committed theft of copper traction 
wire from a wagon lying in Naihati 
South Yard, and that when the rail- 
way police and the railway protection 
force on duty rushed at the spot, the 
petitioner and his associates threw 
bombs at them with intent to kill them. 
The second ground was that on De- 
cember 23, 1970, the petitioner and 
his associates were removing 29 pieces 
of rail from the same railway yard and 
when the members of the railway pro- 
tection force attempted to stcp them 
from doing so, the petitioner and his 
said associates threw bombs at them 
with intent to kill them. The third and 
the last ground was as follows: 


"That on 13-1-1971 in between 
12.00 and 12.20 hours, you along with 
your associates: being armed with 
bombs, swords, lathis, etc. entered in 
a clash with another group with a 
view to kill them. Your violent activi- 
ties created a serious panic in the sta- 
tion area and disturbed tke public 
order.” 


3. From the Dum Dum Central Jail 
where the petitioner was detained, he 
made a representation, dated April 29, 
1971, to the State Government. That 
representation together with the 
record of the case was placed before 
the Advisory Board, who it appears, 
also heard the petitioner in person. The 
representation, dated April 29, 1971 
was in general terms in which the 
petitioner denied the said „grounds 
alleged against him, and maintained 
that he was a law abiding citizen who. 
never indulged in activities of the kind 
alleged against him. The Board, after 
considering the said representation, 
the said record of the case and after 
hearing him, as aforesaid, reported that 
there was, in its opinion, sufficient 
cause for his detention. It seems that 
thereupon the Government confirmed 
the said detention order and directed 
continuation of his detention there- 
under. So far there does not appear 
to be any difficulty as all the steps 
following the petitioner’s arrest appear 
to have been taken by the detaining 
authority in compliance with the pro- 
visions of the Act. 


A. But two questions have been 
raised before us on behalf of the peti- 
tioner. The first was raised by the peti- 
tioner himself in the written arguments 
submitted by him to this Court from 
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fail and the second was raised by his 
counsel during the course of the hear- 
ing of the petition. The point raised 
by the petitioner was in regard to 
ground No. 2 in the grounds of deten- 
tion in which it was alleged that the 
petitioner participated in the . inci- 
dent said to have taken place on 
December 23, 1970. The petitioner’s 
allegation was that on January 1, 


1971 the Naihati G. R. P. - police 
appeared before the Magistrate, 
Sealdah, stating that the petitioner 


was arrested ina police case referr- 
ed to as Naithati G., R. P. Case 
No. 11, dated November 23, 1970 under 
Sections 148, 379 and 307 of the Penal 
Code and Section 6 (3) of the Explosive 
Substances Act, but that the Magis- 
trate, after considering the facts and 
circumstances of the case, released him 
on bail. That case, according to the 
petitioner was still pending. The con- 
tention was that the authorities 
having elected to institute proceedings 
against him under the Code of Crimi- 
nal Procedure, could not, while those 
proceedings were still pending, also 
take parallel proceedings under the 
present Act thereby placing, firstly, 
the petitioner under a double jeopardy, 
and secondly, conducting investigation 
in that case without that investigation 
being under the court’s supervision 
and control. The argument. was that if 


the petitioner were to be kept under. 
preventive detention under the present: 


Act it would not be necessary, as it 
would otherwise be, for the police to 
ask for remand orders and produce the 
petitioner before the Magistrate when- 
ever such orders were prayed for. The 
detention order and the detention 
thereunder, it was argued, were on the 
aforesaid two grounds invalid. 


5. The second .contention con- 
cerned the third ground of the grounds 
of detention and related to the alleged 
incident, dated January 13, 1971, when 
the petitioner and his associates who 
were armed with bombs, swords, lathis 
ete. were said to have clashed with 
another group. In the written argu- 
ments submitted by the petitioner from 
jail, the petitioner made a general 
denial stating that, if such an incident 
had occurred and he had been involv- 
ed in it, the police were bound to file 
a case against him, but that no such 
case was filed which indicated that he 
- had nothing to do with the alleged inci- 
dent, and had been falsely involved in 


mean to the petitioner, 


A.L. R. 


it. Counsel appearing for him rais- 
ed another point, and that was that 
ground No. 3 was vague and uncertain 
and was couched in such indefinite 


-language that it would be impossible 


for the petitioner to effectively make 
a representation. 


6. We proceed to consider this 
contention first because in the view 
we take concerning it it would not be 
necessary for us to go into the conten- 
tion regarding ground No. 2 of the 
grounds of detention. 


7. Ground No. 3, no doubf, 
specifies the date and the time when 
the incident alleged therein was said 
to have taken place. It also alleges 
that the petitioner and his associates 
were armed during that alleged inci- 
dent with weapons such as bombs, 
swords, lathis etc., and that they had 
a clash “with another group”, and that 
that incident: “created a serious panic 
in the station area”. The ground does 
not state what the authority meant by 
“another group”, nor does it state in 
which “station area” the said alleged 
incident was said to have taken place 
resulting in panic. 


8. It will be seen that the first 
and the second grounds mentioned two 
incidents of theft said to have been 


‘committed in the yard of the Naihati 


railway station. The question is, in 
the absence of any particulars as to 
the place where the incident alleged in 
the third ground took place, what 
would the expression “station area” 
and whether 
the petitioner would not get the im- 
pression that the District Magistrate 
meant thereby Naihati railway station 
or Naihati police station area. In his 
representation, the petitioner merely 
denied all the three grounds and main- 
tained that. he had no concern with 
any of the three incidents alleged in 
the grounds of detention. -In his writ- 
ten arguments submitted to this Court, 
he firstly, denied having anything to 


‘do with the incident of January 13, 


1971, and then proceeded to state that 
all those allegations were made falsely 
against him by the Naihati railway 
police, and that they were false be~ 
cause if the said alleged incidents had 
in fact occurred, the police were bound 
to launch proceedings against him. He 
further asserted that at any rate, the 
local Police, that is, the Naihati Police, 
were bound to make some record of 
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them in the general diary maintained 
by the said Police Station. It is, thus, 
clear that the petitioner was under the 
impression, in the absence of the place 
or the locality where the said incident 
was said to have taken place having 
been mentioned, that the said incident 
had taken place, according to the Dis- 
trict Magistrate, either in Naihati Rail- 
way Station or the area under the 
jurisdiction of Naihati Police Station. 


9. Such an impression, it ap- 
pears, was likely because when read 
in the context of the first and the 
second grounds, the reader of the 
third ground in the ebsence of any 
particulars as regards the locality 
where the said alleged incident took 
place, might well infer that the loca- 
lity there alleged must be Naihati rail- 
way station area. That such was the 
impression of the petitioner appears 
from the assertion made by him in 
Para 6 of his written erguments that 
the allegations in respect of all the 
grounds were made against him by 
Naihati Railway Police, and that 
those -were false becaus2 neither they 


nor the Naithati Police made any re- 


ference to them in the general diaries 
maintained by them, ncr lodged any 
complaint against him. In Para 7 of 
the affidavit in reply of the State, 
the averment for the first time made 
was that the alleged incident of 
January 13, 1971 took place not in 
Naihati Railway Station area but at 
Palta Railway Station which resulted 
in “panic in the said Station area and 
disturbed public.peace and tranquil- 
lity.” 

10. Apart, thus, from ground 
No. 3 in the grounds of detention 
being vague by reason cf its omission 
to mention the locality, there was in 
the context of the other two grounds 
a likelihood of the petitioner being 
under a wrong impression that accord- 
ing to the District Magistrate the in- 
cident there alleged had taken place 
in Naihati Railway Station area. That 
being so, it is obvious that the peti- 
tioner could not make a correct and 
proper representation which must 
mean that the omission to mention the 
locality prevented him from effective- 
ly making a representation. 


11. The omission to specify 
the group, with whom the petitioner 
and his associates came into clash also 
renders that ground vague and inde- 
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finite, resulting once again in disabling 
the petitioner from effectively making 
a representation. Suppose that the peti- 
tioner wanted to maintain that on 
January 13, 1971 he was never at or 
near Palta Railway Station or that the 
group with whom he was said to have 
clashed was his own group or was 
friendly with him, and therefore, there 
was no possibility of any such clash. 
He could not obviously have been 
able to do in the absence of parti- 
culars about the locality and the name 


-or description of the said group. 


12. The result of those omis- 
sions being to prevent the petitioner 
from effectively making representa- 
tion, his detention under the said order 
must be found to be invalid. The 
petition, for the reasons aforesaid, 
succeeds and is allowed. Accordingly 
we direct that the petitioner be releas- 
ed from jail and set at liberty forth- 
with, 

Petition allowed. | 
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Nishi Kanta Mondal, Petitioner v. 
seg State of West Bengal, Respon- 
ent. 


Writ Petition No. 7 of 1972, D/- 
18-4-1972. 


(A) W. B. (Prevention of Violent 
Activities) Act (1970) (Presidents Act 
19 of 1979), Pre. — Revocation of pio- 
clamation, D/~ 19-3-1970 — Effect — 
Whether Act has ceased to operate — 
(X-Ref. :— Constitution of India, Arti- 
cles 356 (1), 357 (2)) — (X-Ref. :— W. B 
State Legislature (Delegation of 
Powers), Act (1970), Ss. 2, 3). 


The period for which a law made 
under Article 356 (1) remains in force 
is not conterminous with the duration 
of the proclamation. .The President 
was competent under Article 356 (1) 
to enact the Act. The Act, in view of 
the provisions of Article 357 (2), shall 
continue to remain in force in spite 
of the revocation of the proclamation 
dated March 19, 1970 and would cease to 
have effect only on the expiry of one 
year after the proclamation has ceased 


to operate except as respects things 
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done or omitted to be done before the 
expiration of the said period, unless 
the provisions of the Act are sooner 
repealed or re-enacted with or with~ 
out modification by Act of the appro- 
priate Legislature. As the aforesaid 
period of one year has not expired 
' and as the provisions of the Act have 
not been repealed or re-enacted with 
or without modification by Act of the 
appropziate Legislature, the Act is still 
in force. (Paras 5, 6) 


(B) W. B. (Prevention of Violent 
Activities) Act, 1970 (Presidents Act 
19 of 1970), S. 10 — Date of detention 
— Specification of, in the order of 
detention is not obligatory. 

There is nothing in Section 10 
which makes it obligatory on the part 
of the detaining authority to specify 
the date of the commencement of de- 
tention in the detention order. De- 
tention starts from the time a detenu 
is taken into custody in pursuance of 
the detention order. In most of the 
cases it may be difficult to state in the 
detention order as to when the deten- 
tion would commence because the de- 
taining authority cannot be certain at 
the time of the making of the deten- 
tion order about the date on which the 
person ordered to be detained would 
be taken into custody. (Para 7) 


It cannot be said that the words 
‘within thirty days from the date of 
detention under the order” in Sec- 
tion 10 indicate that it is imperative on 
the part of the authority to specify the 
date of detention in the order. These 
words have reference to the date of 
the commencement of the detention in 
pursuance of the order. (Para 7) 


(C) W. B. (Prevention of Violent 
Activities) Act, 1970 (President’s Act 
19 of 1970), S. 3 (2) (d) — “Prejudicial 
to the maintenance of public order” — 

It is not necessary that public order 
should be actuallv disturbed. 


In order to detain a person with 
a view to prevent him from acting in 
any manner prejudicial to the security 
of the State or. the maintenance of 
public order, as contemplated by Sec- 
tion 3 (2) (d) it is sufficient that the 
detaining authority considers it neces- 
sary to detain him in order to prevent 
him from doing any of the acts men- 
tioned in Clause (d). If the past con- 
duct and antecedents of the person 
concerned reveal a tendency to do the 
acts referred to in Clause (d), the 
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order of detention would be upheld, 
even though because of some super= 
vening cause like prompt action by the 
Police, the publie order is not actually 
disturbed. (Para 8) 


Held the grounds were germane 
to the purpose for which detention 
order could legally be made. The fact 
that the high explosive bombs were re- 
covered from the detenu and his as- 
sociates and taken into possession be- 
fore they could be used could not take 


the case out of the purview of 
Clause (d). (Para 8) 

Mr. H. K. Puri, Advocate, amicus 
curiae, for Petitioner, Mr. D. N. 


Mukherjee, Advocate and Mr: G. 8S. 
Chatterjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. i 

The following Judgment of the 
Couri was delivered by 


KHANNA, J:— This isa petition 
through jail for the issuance of a writ 
of habeas corpus by Nishi Kanta Mon- 
dal who has been ordered by the Dis- 
trict Magistrate, 24 Parganas to be 
detained under section 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (Presidents Act No. 19 
of 1970), hereinafter referred: to as the 
Act. The order of detention reads as 
under: 


“GOVERNMENT OF WEST BENGAL 
OFFICE OF THE DISTRICT 
MAGISTRATE 24-PARGANAS 


ORDER 
No. 352/71 Dated, the 6-7-71 

Whereas I am Satisfied with res- 
pect to the person known as Shri 
Nishi Kanta Mondal, son of Shri 
Radhanath Mondal of Daccapara, P. S. 
Bongaon, Dt. 24-Parganas that with a 
view to preventing him from acting in 
any manner prejudicial to the mainten= 
ance of public order, it is necessary so 
to do, I therefore in exercise of the 
powers conferred by sub-section (1) 
read with sub-section (3) of section 3 
of the West Bengal (Prevention 
of Violent Activities) Act 1970 
(President’s Act No. 19 of 1970), make 
this order directing that the said Nishi 
Kanta Mondal be detained. 

Given under my hand and seal of 
office. 

Sd/- 


DISTRICT MAGISTRATE 
24-PARGANAS 
| 6-7-1971 
Seal 
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2. In pursuance of the above 
order, the petitioner was arrested on 8- 
7-1971 and was served with the order as 
well as the grounds of detention on the 
same day. On July 10, 1971 the Dis- 
trict Magistrate sent report to the 
State Government about his having 
passed the order for the detention of 
the petitioner. The grounds of deten- 


tion and other necessary particulars | 


were also sent along wth the report. 
The State Government, after consider- 
ing the report and other particulars, 
approved the detention order on July 
17, 1971. Representation made by the 
petitioner against his detention was 
received by the State Government 
on July 30, 1971. The represen- 
tation was considered by the State 
Government and rejected on Au- 
gust, 5, 1971. The case of the peti- 
tioner wggplaced before the Advisory 
Board onsmigust 6, 1971. The peti- 
tioner’s representation was also sent 
to the Advisory Board. The Advisory 
Board, after considering the material 
placed before it as well as the represen- 
tation sent by the petitioner and after 
giving him a hearing in person, sub- 
mitted its report to the State Govern- 
ment on September 14, 1971 Opinion 
was expressed by the Advisory Board 
that there was sufficient cause for the 
detention of the petition2=r. The State 
Government passed an crder on Octo- 
ber 5, 1971 confirming the order for 
the detention of the petitioner. The 
confirmation order was thereafter com- 
municated to the petitioner. 


3. The petition has been resist- 
ed by the State of West Bengal and the 
affidavit of Shri Chandi Charan Bose, 
Deputy Secretary, Home (Special) De- 
partment, Government o? West Bengal 
has been filed in opposition to the peti- 
tion. 


4. Mr. Puri has addressed argu- 
ments amicus curiae on behalf of the 
petitioner, while the respondent State 
has been represented ky Mr. D. N. 
Mukherjee, The first contention which 
has been advanced by Mr. Puri is that 
the Act was enacted by the President 
in exercise of the powers conferred by 
section 3 of the West Bengal State 
Legislature (Delegation o= Powers) Act, 
1970. According to Section 3 of the last 
mentioned Act, the power of the 
Legislature of the State of West Ben- 
gal to make laws, which had been de- 
clared by the Proclamation to be exer- 
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cisable by or under the authority of 
Parliament, was conferred on the Pre- 
sident. In the exercise of the said 
power, the President could, from time 
to time whether Parliament was or was 
not in session, enact, as a President’s 
Act, a Bill containing such provisions 
as he considered necessary. Some other 
formalities, detailed in section 3, were 
also required to be complied with by 
the President, but it is not necessary - 
for the purpose of this case to refer to 
them. Section 2 of the aforesaid Act 
defined “Proclamation” to mean the 
Proclamation issued on the 19th day of 
March, 1970, under Article 356 of the 
Constitution by the President, and 
published with the notification of the 
Government of India in the Ministry 
of Home Affairs No. G. S. R. 490 of the 
said date. It is urged by Mr.. Puri that 
the above mentioned Proclamation was 
revoked by the President by another 
Proclamation in the beginning of this 
month. On account of the revocation 
of the Proclamation, the President’s 
Act No. 19 of 1970, according to the 
learned counsel, ceased to have effect. 
As such, the petitioner could not be 
kept in.detention in pursuance of the 
order made under that Act. 


5. There is, in our opinion, no 
force in the above contention because 
it is based upon the assumption that 
the law made by the President ceases 
to operate immediately upon the re- 
vocation of the Proclamation. This 
assumption is not correct and runs 
contrary io clause (2) of Article 357 of 
the Constitution. According to that 
clause, “any law made in exercise of 
the power of the Legislature of the 
State by Parliament or the President 
or other authority referred to in sub- 
clause (a) of clause (1) which Parlia- 
ment or the President or such other 
authority would not, but for the issue 
ofa Proclamation under Article 356, 
have been competent to make shall, 
to the extent of the incompetency, 
cease to have effect on the expiration 
of a period of one year after the Pro- 
clamation has ceased to operate except 
as respects thing done or omitted to be 
done before the expiration of the said 
period, unless the provisions which 
shall so cease to have effect are sooner 
repealed or re-enacted with or without 
modification by Act of the appropriate 
Legislature”. The above provision 
makes it plain that the period for 
which a law made under Art. 356 (1) 
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with the duration of the Proclamation. 
It has not been disputed that the Pre- 
sident was competent under clause (1) 
of Article 356 of the Constitution to 
enact Act No. 19 of 1970. The said 
Act, in view of the provisions of cl. (2) 
of Article 357, shall continue to remain 
in force in spite of the revocation of 
the Prcclamation dated March 19, 1970 
and would cease to have effect only 
on the expiry of one year after the 
Proclamation has ceased to operate 
except as respects. things 
omitted to be done before the expira- 


tion of the said period, unless the pro- 


visions of the Act are sooner repealed 
or re-enacted with or without modifi- 
cation by Act of the appropriate Legis- 
lature. As the aforesaid period of one 
year has not expired and as the provi- 
sions of the Act have not been repeal- 
edor r2-enacted with or without modi- 
fication by Act of the appropriate 
Legislature, the impugned Act should 
be held to be still in force. 


6. In view of our finding that 
the Act (Act No. 19 of 1970) is still 
in forc2, it is not necessary to consider 
the quastion as to what would be the 


legal tosition in respect of subsisting - 


detentions after the Act ceases to have 
effect in accordance with Arti- 
cle 357 (2) of the Constitution. 


Ta Argument has then been ad- 
‘vanced by Mr. Puri that the impugned 
detention order was not in conformity 
with section 10 of the Act as it did not 
specify the date of detention, Section 10 
reads as under:— 


tiD. In every case where a deten- 
tion order has been made under this 
Act, the State Government shall with- 
in thirty. days from the date of deten- 
tion under the order, place before the 
Advisory Board, constituted by it 
under section 9, the grounds on which 
the order has been made and the re- 
presentation, if any made by the person 
affected by the order, and in case 
where the order has been made by an 
officer specified in sub-section (3) of 
section 3, also the report made by such 
officer under sub-section (4) of section 
37 
According to the learned counsel, the 
words “within thirty days from the 


date of detention under the order” in 


the section indicate that it is impera- 
tive on the part of the detaining au- 
thority to specify the date of deten- 


done or. 
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tion in the order. We find ourselves 
unable to accede to this submission. 
All that section 10 contemplates is that - 
the State Government should within 
30 days from the commencement of the 
detention place before the Advisory 
Board the grounds on which the order 
has been made and the representation, 
if any, made by the person affected by 
the order, and in case where an order 
has been made by an officer specified 
in sub-section (3) of section 3, also the 
report made by such officer under 
sub-section (4) of section 3. There is 
nothing, however, in the section which 
makes it obligatory on the part of the 
detaining authority to specify the date 
of the commencement of detention. De- 
tention starts from the time a detenu 
is taken into custody in pursuance of 
the detention order. In most of the]: 
cases it may be difficult t@Bestate in 
the detention order as to wren the de- 
tention would commence because the 
detaining authority. cannot be certain 
at the time of the making of the de- 
tention order about the date on which 
the person ordered to be detained 
would be taken into ‘custody. The 
possibility of the person ordered to be 
detained avoiding or delaying his ap- 
prehension by absconding or conceal- 


. ing himself cannot be ruled out. In 


case the contentions advanced on behalf 
of the petitioner were to be accepted, 
the detention order would cease to be 
enforceable in case the person ordered 
to be detained cannot somehow be ap- 
prehended on.the date mentioned in 
the order. We find it difficult to draw 
such an inference from the language of 
section 10 of the Act. The words “from 
the date of detention under the order”, 
in our opinion, have reference to the 
date of the commencement of the de- 
er in pursuance of the detention 
order. 


8. Lastly, it has been argued 
by Mr. Puri that the grounds of deten- 
tion are not germane to the objects for 
which a person can be ordered to be 
detained under the Act. In this connec- 
tion, we find that, according to the 
grounds of detention which were fur- 
nished to the petitioner, he was being 
detained as he was acting in a manner 
prejudicial to the maintenance of public 
order as evidenced by particulars given 
below: 

` “On 12-2-71 at about 02.00 hrs, 
you and some of your assocfates being 
armed with bombs and other lethal 
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weapons attacked Shri K. K. Naskar, 
L A. S., S. D. O. Bongaon end his guard 
xy hurling bombs and thereby causing 
njuries to the guard constable when 
‘hey came out on hearing sounds of 
»xxplosion of bombs near zhe quarters 
>f Shri S.C. Sarkar Magistrate Ist 
lass, Bongaon, at Amlapara near 
3ongaon Court. You, thereby, created 
1 panic in the locality and disturbed 
he public order. 


(2) On 23-2-1971 between 01.45 

hrs. and 02.15 hrs. Bongeon Police on 
receipt of asecret information searched 
3 house at Subhaspalli, Bongaon and 
recovered 3 high explosive bombs and 
some explosive materials from you and 
your associates’ possession.” 
According to section 3 of the Act, the 
State Government may, if satisfied 
with respect to any person that with 
2 view to preventing him from acting 
in any manner prejudicial to the secu- 
rity of the State or the maintenance 
of public order, it is necessary so to do, 
make an order directing that such per- 
son be detained. Distric: Magistrates 
and some other officers under sub-sec- 
tion (3) of section 3 of the Act have 
been empowered, if satisfied as pro- 
vided in sub-section (1), to exercise 
the powers conferred by the said sub 
section. According -to clause (d) of 
sub-section (2) of section 3 of the Act, 
for the purposes of sub-section (1) the 
expression “acting in any manner pre- 
judicial to the security of the State or 
the maintenance of public order” inter 
alia means: 

“committing or iInscigating any 
person to commit, any of-ence punish- 
able with death or imprisonment for 
life or imprisonment for a term extend- 
ing to seven years or rnore or any 
offence under the-Arms Act, 1959 or 
the Explosive Substances Act, 1908, 
where the commission of such offence 
disturbs, or is likely to disturb, public 
order.” 

It is manifest from the above defini- 
tion that the expression “acting in any 
manner prejudicial to the maintenance 
of public order” would include the 
commission of an offence under the 
Explosive Substances Act, 1908 when 
the commission of such offence dis- 
turbs or is likely to disturb public 
order. Particulars supplied to the 
petitioner regarding the incident of 
February 12, 1971 show that the peti- 
tioner and ‘his associates hurled bombs 
near the quarter of the S.D.O. Bongaon 
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and caused injuries to his guard, as a 
result of which panic was: created in 


the locality and public order was dis- 
turbed. The particulars regarding the 
incident of February 12, 1971 clearly 
bring the case within ambit of cl. (d) 
of sub-section (2) of section 3 of the 
Act. As regards the second incident 
of February 23, 1971 we find that the 
particulars show that three high ex- 
plosive bombs and explosive materials 
Were recovered from the possession of 
the petitioner and his associates on 
search of a house. The particulars thus 
show that the petitioner was guilty of 
an offence under the Explosive Subst- 
ances Act. It is also obvious that the 
use of high explosive bombs was like- 
ly to disturb public order. The fact 
that the high explosive bombs were 
recovered from the petitioner and his 
associates and taken into possession be- 
fore they could be used would not 
take the case out of the purview of 
clause (d) The earlier incident of 
February 12, 1971 gives a clear indi- 
cation of the propensity of the peti- 
tioner to use and explode such bombs. 
The recovery of the high explosive 
bombs from the possession of the peti- 
tioner prevented him from using and 
exploding the bombs and disturbing the 
public order. As the object of deten- 
tion is to prevent the detenu from 
acting in any manner prejudicial to 
the security of the State or the main- 
tenance of public order, the grounds 
of detention supplied to the petitioner, 
in our opinion, should be held to be 
germane to the purpose for which de- 
tention order can legally be made 
under the Act. In order to detain a 
person with a view to prevent him 
from acting in any manner prejudicial 
to the security of the State or. the 
maintenance of public order, as con- 
templated by section 3 (2) (d) of the 
Act, it is sufficient that the detaining 
authority considers it necessary to de- 
tain him in order to prevent him from 
doing any of the acts mentioned in 
clause (d). If the past conduct and 
antecedents of the person concerned 
reveal a tendency to do the acts referr- 
ed to in clause (d), the order of deten- 
tion would be upheld, even though be- 
cause of some supervening cause like 
prompt action by the police, the public 
order is not actually disturbed. 


9. We, therefore, find no infir- 
mity in the impugned detention order. 
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it also cannot be said that the deten- 
tion of'the petitioner is not in accord- 
ance with law. The petition consequent- 
ly fails and is dismissed. 


Petition dismissed. 
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1. Bhagat Ram (In Cr. A. No. 36 
of 1969) 2. The State of Rajasthan (In 
Cr. A. No. 202 of 1970), Appellants v. 
1. The State of Rajasthan (In Cr. A. 
No. 36 of 1969) 2. Ram Swaroop, (In 
Cr. A. No. 202 of 1970), Respondents. 


Criminal Appeals Nos. 36 of 1969, 
and 202 of 1970, D/- 31-1-1972. .: 


(A) Criminal P. C. (1898), S. 429— 
Powers of third judge to whom matter 
in difference is referred — He can deal 
only with matter in difference and has 
no power to reopen whole case and con- 
vert an order of acquittal into one of 
conviction — (X-Ref: S. 403 — Prin- 
ciple of res judicata is applicable to 
subseauent stage of 
proceeding). 


Where the State-appeal against 
the acquittal of two accused B and R 
of offences under Ss. 120B, 218, 347, 
389 I.P.C. is dismissed but there being 
a difference of opinion between the 
judges of the Division Bench of the 
High Court as regards the correctness 
of the order of acquittal of B only in 
respect of offences under S. 161 I.P.C. 
and S. 5 (1) (a), Prevention of Corrup- 
tion Act, the matter is referred to a 
third judge under S. 429 Cr. P. C. it is 
not open to the third judge to reopen 
the matter of acquittal of B in respect 
of offences under Ss. 120B, 218, 347 
for which an express order had been 
made by the Division Bench upholding 
the order of acquittal of the trial judge. 
Since the whole case had not been 
referred under S. 429, the third judge 
could go only into the point.of differ- 
ence and arrive at his conclusion. The 
order of the Division Bench unless set 
aside in appeal to the Supreme Court, 


1969 — Raj.) 
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was binding and conclusive in all sub- 
sequent proceedings between the par- 
ties on the principle of res judicata 
which is also applicable to criminal 
proceedings. The plea of autrefois 
acquit as a bar to prosecution embodied 
in S. 403, Cr. P. C. is based upon the 
above wholesome principle. Hence 
the judgment of the third Judge in so 
far as he convicted B of offences under 
Sections 120-B, 218 and 347, Indian 
Penal Code cannot be sustained as 
correct. (1950) AC 458 and AIR 1956 
SC 415, Rel. on; Cr. App. No. 376 
of 1965, D/- 17-1-69 (Raj), Reversed. 
(Paras 13, 14) 


(B) Penal Code (1860), S. 120-B — 
Charge against two named persons of 
conspiracy to extort money as illegal 
gratification — One acquitted — 
Charge against the other must neces- 
sarily fail when no other person is alleg- 
ed to be involved in conspiracy — 
Cr. App. No. 376 of 1965, D’~ 17-1-1969 
(Raj), Reversed. 

(Para 15) 


(C) Constitution of India Art. 134 
— Appeal against acquittal — Con- 
current findings of lower Courts — In 
absence of special circumstances 
Supreme Court would not interfere 
With acquittal by reappraisement of' 
evidence. (Para 16) 


(D) Penal Code (1860), S. 161 — 
Conviction — Charge under Section 161 
against B and R on allegation 
that B attempted to obtain 
illegal gratification through R from N 
— Acquittal of accused R would neces- 
sarily. result in acquittal of B — 
Cr. App. No. 376 of 1965, D/- 17-1-1969 
(Raj), Reversed. (Para 17) 


Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 415 (V 43) = 
1956 Cri. LJ 802, Pritam Singh 
v. State of Punjab 
(1950) 1950 AC 458 = 66 TLR 
(Pt. 2) 254, Sambasivam v. Public 
seco Federation of Malaya 14 


Mr. A. R. Chari, Sr. Advocate 
(Mr. AT Jain, Advocate, with 
him), for Appellant (In Cr. A. No. 36 
of 1969): Mr. K. B. Mehta Advocate 
for Respondent. (In Cr. A. No. 36 of 
1969 and Appellant in Cr. A, No. 202: 
of 1970); M/s. S. C. Gupta and Ramesh 
Chand, Advocates and Mrs. S. Bhandare 
and Mr. P. H. Parekh, Advocates of 
M/s.. Bhandare and Parekh and Co., 
ne one (In Cr. A. No. 202 of 
1970). 
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The following Judgment of the 
Court was delivered by 


KHANNA, J.:— This judgment 
would ‘dispcse of criminal appeal 
No. 36 of 1969 Bhagat Rem v. State of 
Rajasthan and criminal avpeal No. 202 
of 1970 State of Rajasthan v. Ram 
Swaroop. Both the appeals have been 
filed on certificate granted by the 
Rajasthan High Court. 


2. Bhagat Ram during the 
year 1962 was posted as circle inspec- 
tor of police at Ganganagar. Ancestral 
village of Bhagat Ram is Mehna in 
Tehsil Moga, District Ferozepur. Ram 
Swaroop also belongs to that village. 
Both Bhagat Ram and Eam Swaroop 
were tried in the Court of special judge. 
Ganganagar for offences under Sec- 
tion 120B IPC for conspizing to extort 
bribe of Rs. 2,000 from PW 1 Niran- 
jan Dass of Moga. Charges were also 
framed against Bhagat Ram for offen- 
ces under sections 161, 218, 347 and 
389 Indian Penal Code as also S. 5 (1) 
(a) read with section 5 (2) of Preven- 
tion of Corruption Ac>. Additional 
charge under section 165A Indian 
Penal Code was framed against Ram 
Swaroop. Both Bhagat Ram and Ram 
Swaroop were acquitted by the spe- 
cial judge, Ganganagar in respect of 
all the charges. The State of Rajas- 
than filed an appeal agairst the acquit- 
tal of the two accused. The appeal 
was heard by a Division Bench con- 
sisting of Tyagi and Lodha, JJ. The 
Division Bench dismissed the said ap- 
peal against the acquitzal of Ram 
Swaroop. The appeal of the State 
against Bhagat Ram in so far as it 
related to his acquittal for offences 
under sections 347, 218, 389 and 120B 
TPC was also dismissed. There was, 
however, a difference of opinion be- 
tween the two learned fudges on the 
point as to whether the acquittal of 
Bhagat Ram for offences under sec- 
tion 161, IPC and S. 5 (1) ‘a) of Preven- 
tion of Corruption Act should be main- 
tained, According to Tyagi, J., the 
case against Bhagat Ram for the above 
mentioned two offences nad not been 
proved and the State appeal in that 
respect also was liable to be dismissed. 
As against that Lodha, J. took the view 
that Bhagat Ram was guilty of offences 
under section 161 Indian Penal Code 
and section 5 (1) (a) of Prevention of 
Corruption Act. He acccrdingly pass- 
ed an order for the conviction of Bha- 
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gat Ram for the above mentioned two 
offences. 


3. In view of the difference 
between the two judges regarding the 
acquittal of Bhagat Ram for offences 
under Section 161, IPC and S. 5 (1) (a) 
of Prevention of Corruption Act, the 
case was placed under Sec. 429 of the 
Code of Criminal Procedure before 
Jagat Naravan, J. Jagat Narayan, J. 
came to the conclusion that the mate- 
rial on record showed that Ram Swa- 
roop and Bhagat Ram had entered into 
an agreement to extort bribe from 
Niranjan Dass and, as such, were guil- 
ty of an offence under section 120A 
punishable under section 120B of 
Indian Penal Code, The learned judge, 
however, felt that in view of the deci- 
sion of the Division Bench, he could 
not set aside the acquittal of Ram 
Swaroop. As regards Bhagat Ram, 
the learned judge. came to the conclu- 
sion that he could set aside the acquit- 
tal of Bhagat Ram for offences under 
sections 120B, 218 and 347 IPC. Bhagat 
Ram was found guilty by Jagat Nara- 
yan, J. of the offences under sections 
120B, 161, 218 and 347 IPC. For the 
offence under section 161 IPC, Bhagat 
Ram was sentenced to undergo rigo- 
rous imprisonment for a period of one 
year and to pay a fine of Rs. 500/- or 
in default to undergo rigorous impri~ 
sonment for a further period of three 
months. For the offences under sec- 
tions 218 and 347 IPC, Bhagat Ram 
was sentenced to undergo rigorous 
imprisonment for a period of one year 
on each count. These sentences were 
ordered to run concurrently with the 
sentence imposed under section 161 
IPC, No sentence was awarded for 
the offence under section 120B IPC. 
Bhagat Ram has filed criminal appeal 
No. 36 of 1969 against his conviction 
and sentence, while the State of Rajas- 
than has filed appeal No. 202 of 1970 
against the acquittal of Ram Swaroop. 


4. The prosecution case is that 
a case under sections 408 and 420 IPC 
was registered on June 14, 1962 at 
police station Ganganagar on a report 
made by the general manager of Gan- 
ganagar Sugar Mills against Ramesh, 
an employee of the sugar mills. Bha- 
gat Ram, who was circle inspector of 
Ganganagar, took over the investiga- 
tion of the above case. Bhagat Ram 
during investigation came to know that 
Ramesh had sent the misappropriated 
amount to his brother Puran-Chand at 


~ 
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Ludhiana. Bhagat Ram also came to 
know that Puran Chand had entered 
into a transaction for the purchase of 
a truck from PW Niranjan Dass of 
Moga for a price of Rs. 22,000. Niran- 
Han Dass received Rs. 7,000 from Puran 
Chand in that connection. As Puran 
Chand could not pay the balance of 
the purchase price, the bargain regard- 
ing the purchase of the truck was 
cancelled and the amount received by 
Niranjan Dass was stated to have been 
returned to Puran Chand. It seems 
that Bhagat Ram took the stand that 
part of Rs. 7,000 had been kept by 
Niranjan Dass with himself. Bhagat 
Ram, therefore, summoned Niranjan 
Dass tə police station Ganganagar. In 
Obedience to the summons, Niranjan 
Dass went with his brother Manohar 
Lal PW to Ganganagar police station 
on July 27, 1962. Niranjan Dass and 
Manohar Lal could not meet Bhagat 
Ram cn that day but met him on the 
following day. Bhagat Ram then 
behaved in an unduly rude and harsh 
manner to Niranjan Dass and kept him 
at the police station. Manohar Lal ap- 
preherding trouble, returned to Moga 
and taok with him Ram Swaroop ac- 
cused and some other persons. Mano- 
har Lal and his companions reached 
Ganganagar on July 29, 1962. In the 
' meanwhile, Bhagat Ram had gone to 
Hindumalkot. Accompanied by Niran- 
jan Dass, Ram Swaroop and others, 
Manokar Lal went to Hindumalkot 
Dak bungalow where Bhagat Ram was 
staying. It is stated that Ram Swaroop 
went inside the room in which Bhagat 
Ram was present, while others stayed 
outside. After some time Ram Swa- 
roop came out of the room and told 
Niranjan Dass and Manohar Lal not to 


feel worried. Niranjan Dass was asked - 


to giv2 a statement which was there- 
after recorded by Bhagat Ram. Bhagat 
Ram then produced three documents 
relatirg to the agreement for the sale 
` of truck and the receipt which Niran- 
jan Dass had obtained from Puran 
Chand for the refund of Rs. 7,000. 
Bhagat Ram then told Niranjan Dass 
to go back to Moga. It was also men- 
' tioned by Bhagat Ram that if the pre- 
sence of Niranjan Dass was required 
for further investigation, he would be 
Summoned again. 


5. About 10 or 15 days after 
that, it is stated, Bhagat Ram went to 
Moga in a jeep and stayed at the house 
of Niranjan Dass and Manohar Lal for 


the night. While leaving Moga early 
next morning, Bhagat Ram told Niran- 
jan Dass and Manohar Lal that they 
should have a talk with Ram Swaroop 
and act according to Ram Swaroop’s 
instructions. After Bhagat Ram had 
left Moga, Ram Swaroop met Niranjan 
Dass and informed him that Bhagat 
Ram wanted Rs. 2,000 as bribe for 


having helped Niranjan Dass to get out 


of the trouble and that otherwise, 
Niranjan Dass would be again entangl- 
ed in the case. Niranjan Dass then told 
Ram Swaroop that he would consult a 
lawyer and give a reply. 


6. Ram Swaroop, according to 
the prosecution case, came to Niranjan 
Dass in the first week of October 1962 
and showed letter P. 2 which had been 
sent by. Bhagat Ram to Ram Swaroop 
from Alwar. In the course of that let- 
ter it was stated “Kindly send that 
thing to Alwar, This is very important 
and please do not be careless and slack 
in the matter.” Ram . Swaroop told 
Niranjan Dass that the words “that 
thing” in the letter referred to Rupees 
2,000 and demanded that amount from 
Niranjan Dass, so that it could be pass- 
ed on to Bhagat Ram. Niranjan Dass 
expressed his inability to - accede to 
this demand. The letter was, how- 
ever, retained by Niranjan Dass. A 
few days thereafter Ram Swaroop 
again came to Niranjan Dass and show- 
ed him telegram P. 3A dated October 
19, 1962. The telegram had been ad- 
dressed by Bhagat Ram to Ram Swa- 
roop and it was stated therein that 
Ram -Swaroop should ask Niranjan 
Dass to see Bhagat Ram and that other- 
wise, warrants of arrest would be issu- . 
ed against him. This telegram too was 
kept by Niranjan Dass with himself. 


{. On December 26, 1962, ït is 
stated, Niranjan Dass came to know 
that warrants for his arrest had been 
received by the Moga police in the 
above mentioned case registered at 
Ganganagar. Niranjan Dass then con- 
sulted a lawyer and sent complaint 
dated December 26, 1962 to the Ins- 
pector General of Police, Special Po- 
lice Establishment. A case was there- 
after registered on the basis of the 
above complaint by DSP Umaid Singh 
of Anti-Corruption Department, after 
necessary investigation, Bhagat Ram 
and Ram Swaroop were sent up for 


trial. i È 
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8. In his statement under sec- 
tion 342 of the Code cf Criminal Pro- 
cedure, Ram Swaroop admitted that he 
knew Bhagat Ram and that he had 
gone to him on July 29,- 1962 with 
Manohar Lal and Niranjan Dass at 
Hindumalkot. Ram Swaroop denied 
that Bhagat Ram had made any demand 
through him for illegal gratification. 
According to Ram Siwaroop, Bhagat 
Ram had asked him to realise the em- 
bezzled amount from Niranjan Dass. 
The other allegations made against 
him were denied by Ram Swaroop. He, 
however, admitted having received let- 
ter P. 2 and telegram P. 3A from Bha- 
gat Ram and having handed over those 
documents to Niranjen Dass. Ram 
Swaroop added that he had asked 
Niranjan Dass to pay the embezzled 
amount which was with hi 


: Bhagat Ram admitted thaf 
he had been entrusted with the inves- 
tigation of the case against Ramesh 
and that he had called Niranjan Dass 
to Ganganagar in that connection. Bha- 
gat Ram denied having maltreated 
Niranjan Dass or having kept him 
under unlawful detention. Bhagat 
Ram admitted that Niranjan Dass and 
Ram Swaroop had met him on July 29, 
1962 at Hindumalkot but he denied 
having made any demand through 
Ram Swaroop for tke payment of 
Rs. 2,000 as bribe. It was admitted by 
Bhagat Ram that he had gone to Moga 
but the demand for any illegal gratifi- 
cation from Niranjan Dass at Moga 
was denied by Bhagat Ram. Bhagat 
Ram admitted having sent letter P. 2 
and telegram P. 3A to Ram Swaroop. 
As regards the , words “that thing”, 
Bhagat Ram stated that they referred 
to the embezzled amount which had 
been retained by Niranjan Dass. 


10. The trial ccurt, as stated 
earlier, acquitted both the accused, 
while the High Court maintained the 
acquittal of Ram Swaroop. As regards 
Bhagat Ram, there was a difference 
between the two judges. On the mat- 
ter being referred to the third judge, 
Bhagat Ram was convicted and sen- 
‘tenced as above. 


. 11. Arguments have been ad- 
dressed in the two appeals by Mr. 
Mehta on behalf of the State of Rajas- 
than, Mr. Chari on behalf of Bhagat 
Ram and Mr. Gupta on behalf of Ram 
Swaroop.* After hearing the learned 
counsel, we are of the opinion that the 
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appeal filed by the State of Rajasthan 


Merits dismissal, while that filed by 


Bhagat Ram should be allowed. 


12; It would appear from the 
resume of facts given above that both 
Bhagat Ram and Ram Swaroop were 
acquitted by the special judge. On ap- 
peal filed by the State- of Rajasthan 
against the acquittal of the two accus- 
ed, Tyagi and Lodha, JJ. maintained 
the order relating to the acquittal of 
Kam Swaroop. As regards Bhagat Ram, 
though there was a difference between 
the two judges regarding the correct- 
ness of his acquittal for offences under 
Section 5 (1) (a) of Prevention of Cor- 
ruption Act and section 161 of Indian 
Penal Code, they concurred with 
regard to the acquittal of Bhagat Ram 
in respect of the charges under sec- 
tions 120B, 218, 347 and 389 IPC. The 
State appeal against the acquittal of 
Bhagat Ram was dismissed to that ex- 
tent. The order which was made by the 
learned judges of the Division Bench 
reads as under: 


“BY THE COURT 

The result is that the appeal of 
the State against the order of acquit- 
tal of respondent Ram Swaroop is dis- 
missed. The appeal of the State so 
far as it relates to the acquittal: of res- 
pondent Bhagat Ram under sections 
347, 218, 389 and 120B Indian Penal 
Code is also dismissed. In view of the 
difference of opinion about the acquit- 
tal of Bhagat Ram under section 161 
Indian Penal Code and section 5 (1) (a) 
of the Prevention of Corruption Act, 
the matter may be laid before Hon’ble 
the Chief Justice for referring it to the 
third judge.” 

13. In view of the fact that the| 
State appeal against the acquittal of 
Bhagat Ram for offences under Sec- 
tions 120B, 218, 347 and 389 IPC had 
been dismissed by the Division Bench, 
it was, in our opinion, not permissible 
for the third judge to reopen the mat- 
ter and convict Bhagat Ram for offen- 
ces under sections 347, 389 and 120B 
IPC. The matter 
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conclusion. The present was not a 
case wherein the entire matter relat- 
ing to the acquittal or conviction of 
Bhagat Ram had been left open be- 
cause of a difference of opinion be- 
tween the two judges. Had that been 
the position, the whole case relating to 
_|Bhagat Ram could legitimately be con- 

sidered by Jagat Narayan, J. and he 
. could have formed his: own view of 
the matter regarding the correctness 
of the order of acquittal made by the 
trial jucge in respect-of Bhagat Ram. 
On the contrary, as mentioned earlier, 
an express order had been made by the 
Division Bench upholding the acquittal 
of Bhagat Ram for offences under sec- 
tions 12)B, 218, 347 and 389 IPC and 
the State appeal in that respect had 
been dismissed. The above decision of 
the Division Bench was binding upon 
Jagat Narayan, J. and he was in error 
in convicting Bhagat Ram for offences 
under sections 120B, 218 and 347 IPC 
despite the order of the Division Bench. 
It. was, in our opinion, not within the 
competence of the learned judge to 
reopen the matter and pass the above 
order o? conviction in the face of the 
earlier order of the Division Bench 
whereby the order of acquittal of Bha- 
gat Ram made by the trial judge in 
respect of the said three charges had 
been afzirmed. The order of the Divi- 
sion Bench unless set aside in appeal 
to this Court, was binding and conclu- 
‘Isive in all subsequent proceedings be- 
tween the parties: The principle of 
res judicata is also applicable to cri- 
minal proceedings and it is not per- 
missible in the subsequent stage of the 
same proceedings or in some other 
subsequent proceedings to convict a 
person for an offence in respect of 
which én order for his acquittal has al- 
ready been recorded. The plea of au- 
trefois acquit as a. bar to prosecution 
embodied in section 403 of the Code of 
Criminal Procedure is based upon the 
above wholesome principle. 


14. In the case of Sambasivam 
v. Public Prosecutor, Federation of 
Malaya (1950) AC 458, Lord Mac 


Dermott observed: 


“The effect of a verdict of acquit- 
tal pronounced by a competent Court 
on a lawful charge and after a lawful 
trial is not completely stated by saying 
that the person acquitted cannot be 
tried again for the same offence. To 

that it must be added that the verdict 


is binding and conclusive in all subse- 
quent proceedings between the parties 
to the adjudication. 


The maxim ‘res judicata pro veri- 
tate accipitur’ is no less applicable to 
criminal than to civil proceedings. 
Here, the appellant having been 
acquitted at the first trial on the 
charge of having ammunition in 
his possession,! the prosecution was 
bound to accept the correctness of that 
verdict and was precluded from taking 
ay steps to challenge it at the second 
ria a 


The above observations were quoted 
with approval by this Court in the case 
of Pritam Singh v. State of Punjab, 
ATR 1956 SC 415. We are, therefore, 
of the opinion that the judgment of 
Jagat Narayan, J. in so far as he has 
convicted Bhagat Ram for offences 
under sections 120B, 218 and 347 IPC 
cannot be sustained. 


15. The matter can also be 
Icoked at from another angle. The 
charge under section 120B IPC related 
tc. conspiracy between Bhagat Ram and 
Ram Swaroop for extorting Rs. 2,000 
as illegal gratification from Niranjan 
Dass. When Ram Swaroop was acqui- 
tted of the charge under section 120B 
IPC, the basis of the charge against 
Bhagat Ram for conspiracy between 
him and Ram Swaroop disappeared. It 
is not the case of the prosecution that 
Bhagat Ram had conspired with 
another person and even though the 
identity of the other person has not 
been established, Bhagat Ram would 
still be guilty for the offence under 
section 120B IPC. On the contrary, 
the case of the prosecution was that 
Bhagat Ram had conspired with Ram 
Swaroop to extort Rs. 2,000 as illegal 
gratification from Niranjan Dass. Once 
Ram Swaroop was acquitted in respect 
of the charge relating to conspiracy, 
the charge against Bhagat Ram, for 
conspiracy must necessarily fall to the 
ground. 


16. So far as the State appeal 
against the acquittal of Ram Swaroop 
is concerned, we find that there are 
concurrent findings of the trial court 
and the High Court that the evidence 
on record had failed to prove that he 
was guilty of offences under Ss. 120B 
and 165A IPC. Nothing has been 
brought to our notice at the hearing of 
the appeal as may justify interference 
with those concurrent findings by a 


at 
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fresh appraisement of that evidence. 
We are, therefore, of the view that the 
State appeal against the acquittal of 
Ram Swaroop is liable to be dismissed. 
oO T. As regards the conviction 
of Bhagat Ram for the offence under 
section 161 IPC, we-find that it is not 
the prosecution-case that Bhagat Ram 


had made any demand directly to. 


Niranjan Dass for payment of illegal 
gratification. On the contrary, the High 


- Court found that Bhaget Ramhad not 


demanded bribe directly from Niran- 
jan Dass. The case set up by the pro- 
secution is that Bhagat Ram attempted 
to obtain illegal gratification from 


Niranjan Dass through the instrumen-. 


tality of Ram Swaroop. In view of the 
acquittal of Ram Swaroop, it is not 
possible to maintain the conviction of 
Bhagat Ram. The acquittal of Ram 
Swaroop would necessarily lead to the 
conclusion that the prosecution allega- 
tion about Ram Swaroop having made 
a demand of illegal gratification from 
Niranjan Dass for Bhagat Ram has not 
been proved. The case, in the circum- 
stances, against Bhagat Ram for ask- 
ing for bribe through Ram Swaroop 
must consequently fail. It would in- 
deed be incongruous and inconsistent 
to acquit Ram Swarocp for offences 
under sections 165A anc 120B IPC and, 
at the same time, to convict Bhagat 
Ram for the offence urder S. 161 IPC 
for asking for bribe from Niranjan 
Dass through the instrumentality of 
Ram Swaroop. 

18. We, therefore, accept the 
appeal of Bhagat Ram and set aside 
his conviction and acquit him. The 
appeal of the State of Rajasthan against 
the acquittal of Ram Swaroop is dis- 
missed. 

Orcer accordingly. 
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State of M. P. v. S. & S. Ltd. 


S. C. 1507 


_ (A) Arbitration Act, (1940), Sec- 
tion 141 (2) — Filing of award in 


‘Court — Filing of award by arbitrator 


suo motu whether prohibited. 
(Para 14) 


= It is not correct to say that the 
Award should be filed only if the 
parties make a request to the arbitra- 
tor to file the Award or make an ap- 
plication to the Court:for that purpose 


, especially when there is no prohibition 


in the Act, particularly in Section 14 (2) 
against the arbitrator filing suo motu 
his Award in Court. ` (Para 14) 

(Question whether the period of 
limitation will apply when the arbitra- 
tor files his award suo motu left open). 
AIR 1945 Nag. 117, Rel. on. 


(B) Arbitration Act (1940), Sec- 
tion 14 (2) — Filing of award — Court 
in which award can be filed. 

; (Paras 19, 20, 21, 22) 

The expression “Court” occurring’ 
in Section 14 (2) of the Act should be 
understood in the context in which 
it occurs. So understood, it follows. 
that the Court which appoints an arbi- 
trator to make an Award is the Court 
under Section 14 (2) where the arbi- 
tration Award can be validly filed. 
Thus, where the appellate Court has 
appointed the arbitrator to make an 
award it is that Court in which the 
Award can be validly filed and this 
is particularly so when that Court has 
not divested itself of its jurisdiction 
to deal with the Award or the matters 
arising out of the award. The expre- 
ssion ‘Court’ occurring in Section 14 (2) 
cannot be understood as defined in 
Section 2 (d) of the Act because Sec- 
tion 2 itsel? provides that the definition 
given therein will not apply if there 
is anything repugnant in the subject 
or context. AIR 1960 SC 307, Rel.. on. 
AIR 1970 SC 189, Dist. (Paras 19, 
‘ 20, 21, 22) 

(C) Arbitration Act, (1940), S. 13 — 
Powers of arbitrator — Power to 
Award interest. (Paras 32, 33) 


Where all the disputes including a 
claim for payment of the amount with 
interest is referred to the arbitrator, 
the arbitrator can award interest pen- 
dente lite ie. during pendency of 
the arbitration proceedings. AIR 1967 
SC 1030, Rel. on. (Paras 32, 33) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 189 (V 57) = 
. (1969) 2 SCC-211, Union of 


India v. Surjeet Singh 23 
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(1970) AIR 1970 SC 1654 (V 57) =' 
(1970) 2 SCR 136, Parasramka 
Commercial Co. Ltd. v. Union of 


India 
(1967) AIR 1967 SC 188 (V 54) = 

1966 Supp. SCR 164, Vithal 

Das v. Rupchand 28 
(1967) AIR 1967 SC 1030 (V 54) = 

(1967) 1 SCR 105, Firm 

Madanlal Roshanlal v. Hukam- 

chand Mills Ltd., Indore 31, 32 
(1967) AIR 1967 SC 1032 (V 54) = 

(1967) 1 SCR 324, Union of 

India v. Bungo Steel Furni- 

ture Pvt. Ltd. 28, 30 
(1963) AIR 1963 SC 1685 (V 50) = 

(1964) 3 SCR 164, Union oi 

India v. A. L. Rallia Ram 28, 34 
(1961) AIR 1961 SC 990 (V 48) = 

(1961) 3 SCR 639, Mahabir 

Prasad Rungta v. Durga 

Datt 28 
(1960) AIR 1960 SC 307 (V 57) = 

(1960) 2 SCR 209, Nachiappa 

Chettiar v. Subramania | 

Chettiar 22 
(1955) AIR 1955 SC 468 (V 42) = 

(1955) 2 SCR 48, Thawardas 

Pherumal v. Union of 

India 28, 31 

(1945) AIR 1945 Nag 117 (V 32) = 
| 1945 Nag LJ 169, Narayan 

Bhawu v. Dewajibhawu 14 
(1938) ATR 1938 PC 67 (V 25) = 

65 Ind. App. 66, Bengal Nagpur 

Rly. Co. Ltd. v. Ruttanji ` 

Ramji 28 

Mr. I. N. Shroff, Advocate, for 

Appellant; Mr. S. V. Gupte, Sr. Ad- 
vocate, (M/s. S. K. Mehta and K. L. 
Mehta, Advocates of M/s. K. L. Mehta 
and Co. with him), for Respondent 
No. 1. 


The judgment of the 
delivered by ` 


VAIDIALINGAM, J. :— Civil Mis- 
cellaneous Petition No. 5801 of 1971, 
by the first respondent is an applica- 
tion under Sections 17 and 29 of the 
Arbitration Act, 1940 (hereinafter to 
be referred as the Act) to pass a judg- 


Court was 


ment and decree according to the’ 


Award of the Arbitrator dated August 
24, 1971 and to grant interest from 
the date of the decree, on the amount 
found payable by the appellant. 


2. Civil Miscellaneous petition 
No. 5802 of 1971, ‘by the State of 
Madhya Pradesh, the appellant in the 
Civil Appeal, is an application request- 
ing this Court to decline to take the 


A.I. R. 


Award dated August 24, 1971 on its 
file. Without prejudice to the above 
prayer, there is a further request made 
to this Court to set aside or modify 
the award in certain respects. 


os The ‘relevant facts leading 
up to the filing of the two applica- 
tions may be adverted to: The erst- 
while State of Madhya Bharat had 


entered into acontract with M/s, Saith 


and Skelton (P) Ltd., the first respon- 
dent, jor the supply and erection of 
penstocks for Gandhi Sagar Power 
Station, Chambal Hydel Works. The 
acceptance of the contract was by 
tender No.  Project/SR/2522-F/Z/25 
dated June 5, 1956. Under the said 
contract, the first respondent firm was 
required to supply material for the 
five penstocks of . O. R. Jhalwar 
Road, Railway Station at Rupees 1,570/- 
per M. Ton within the time stipulat- 
ed, the total quantity being 463.939 M. 
Tons. The material.was to be transport- 
ed from Jhalwar Road Railway Sta- 
tion to the works site by the consignee, 
the Madhya Bharat Government, and 
the work of erection was to com- 
mence on the receipt at the work site 
ox running length of 96 ft. for any 
of the penstocks. Clause 21 of the con- 
tract provided for any question or dis- 
pute, arising under the conditions of 
the contract or in connection there- 
with, to be referred to the arbitrators, 
one to be nominated by the State and 
the other by the firm. The said clause 
also provided for the matter being re- 
ferred to an Umpire to be appointed 
by the arbitrators in case of disagree- 
ment between them. That clause also 
referred to certain other matters re- 
lating to arbitration proceedings. 


4. Disputes arose between the 
appellant and the respondent firm 
with reference to the performance of 
the contract. The firm intimated the 
appellant on December 31, 1959 no- 
minating one Shri T. R, Sharma, as an 
arbitrator under Clause 21 of the con- 
tract and also called upon the appel- 
lant, to nominate an arbitrator. The 
Directorate General of Supplies and 
Disposals, who were acting as the agent 
of the Madhya Bharat Government, 
nominated ‘one Shri G. S. Gaitonde, 
as an arbitrator on behalf of the ap- 
pellant.. But the said arbitrator resign- 
ed his. appointment and in consequence 
on April 26, 1960 one Shri R. R. Desai, 
was nominated as an arbitratdr on be- 
half of the appellant, This nomina- 
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tion was also by the Directorate 
General of Supplies and Disposals. Dn 
September 6, 1960, the two arbitrators 
appointed one Sri R. Z. Soni, as an 
Umpire. The two arbitrators disagreed 
in their views resulting in the matter 
being referred to the Umpire on Octo- 
ber 20, 1961. According to the aprel- 
lant, the appointment of Shri Gaitonde 
in the first instance and of Shri R. R. 
Desai, later, as an arkitrator, by ~he 
Directorate General of Supplies end 
Disposals was without any authority 
from the appellant. Later on, -he 
Directorate General oz Supplies «nd 
Disposals again reappoirted Shri R. R. 
Desai as an arbitrator on behalf of 
the appellant on January 4, 1961. 


5. According .to the appellant 
the appointment of Shri R. C. Soni, as 
Umpire on September 6, 1960 was 
not valid. Accordingly, the appellant 
filed in the Court of the Additional Lis- 
trict Judge, Mandsaur, Zivil Miscela- 
neous Case No. 16° of 1962 under Sc- 
tion 5 of the Act for setting aside -he 
nominations as arbitrators of Shri T. 
R. Sharma and Shri 3. R. Desai, as 
well as the appointment by them of 


Shri R. C. Soni, as the Umpire. By 
order dated October 19, 1963, the 
Additional District Judze, Mandseur 


held that the appointments of Shri R. 
R. Desai, as an arbitrator and Shri R. C. 
Soni, as Umpire, were both invalid 
and not binding on the eppellant. The 
firm filed an appeal before the High 
Court of Madhya Pradesh against the 
order of the Additional District Judze. 
This appeal was later on treated a3 a 
Revision and numbered as Civil Revi- 
sion No. 415 of 1969. The High Coart 
by its order dated August 6, 1970 =p- 
pointed Shri R. C. Soni as the sole 
Arbitrator under Sectior 12 (2) of the 
Act and accordingly modified the 
order of the Additional District Judze, 
Mandsaur, 


6. The appellant filed Special 
Leave Petition No. 2370 of 1970 in tis 
Court for grant of Spedal Leave to 
Appeal against the order of the Hizh 
court dated August 6, 1970. The firm 
antered caveat. On January 29, 1971, 
this Court granted Special Leave and 
by consent of parties, appointed 
an arbitrator, whose Award is sought 
0 be made a decree of the Court vy 
he respondent in its application C. M. 
?. No. 5801 of 1971 anid is sought to 
xe set aside by the appe_lant by C. M. 
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P. No. 5802 of 1971. As the terms of. 
the order passed by this Court 
are material, it is reproduced below: 


“Special Leave is granted. The 
appeal is allowed. The appointment 
of Shri R. C. Soni as the sole arbitrator 
is set aside by consent of the parties 


` Mr. V. S. Desai, Senior Advocate, 
ls appointed Arbitrator by consent of 
the parties to go into all the questions 
In this matter and make his award. 
The remuneration for the arbitrator 
would be Rupees 5,000/-, which will be 
Shared by both the parties equally. 


The arbitrator will make his 
award within three months from to- 
day. The parties will be at liberty to 
mention for extension of time for 
making the award. 

od. G. K. Mitter. J. 
January 29, 1971 Sd. A. N. Ray J.” 


T; On February 1, 1971 this 
Court gave ` directions in the appeal, 
in the presence of the counsel for 
both parties that the records of the 
arbitraticn be called for forthwith and 
sent to the sole arbitrator Mr. V. S$. 
Desai, appointed as per order dated 
January 29, 1971. Again on April 30, 
1971, this Court in the presence of the 
Counsel for both the parties extended 
the time for making the Award by 
four months and also permitted the 
arbitrator to hold the arbitration pro- 
ceedings at Bombay. The arbitrator 
gave his Award on August 24, 1971 
and filed the same in this Court, the 
next day. He also gave notice to the 


parties of the making and signing of 


the Award. A signed copy of the 
Award was also sent to both the 
parties. The operative part of the 
Award is as follows: 


“(1) The opponents, the State of 
Madhya Pradesh will pay to the claim- 
ants a sum of Rupees 1,79,653.18 p. for 
the balance payable to them in respect 
of the price of supply and erection of 
the 5 penstocks. 

“(2) The State will also pay in- 
terest on the said amount at 9% per 
annum simple interest fromi 7th June, 
1958 to tne date of decree. The State 
will also refund to the claimants a 
sum of Rupees 15,414.19 p. which they 
have recovered from the claimants as 
excess railway freight. _ 

Sd. V. S. Desai, 
Sole Arbitrator.” 

8. In C. M. P. No. 5801 of 1971, 

the firm prays for passing a judgment 
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and decree, according to the Award 
and also prays for grant of interest 
from the date of decree at the rate of 
9% per annum. On the other hand, 
the appellant State in its application 
C. M. P. No. 5802 of 1971 prays for 
an order declining to take the Award 
on its file or in any event to set aside 
or modify the award in respect of in- 
terest granted prior to August 24, 1971 
as well as the direction regarding 
the refund by the appellant of 
the sum of Rupees 15,414.19 p. 
The Award is also-sought to be modi- 
fied on the ground that the award of 
interest at 9% is very excessive. 


9. The question of pronounc- 
ing judgment according to the Award, 
as provided under Section 17 of the 
Act and which is the prayer in C. M. P. 
No. 5801 of 1971 will arise only if the 
prayer to set aside the Award made 
in C. M. P. No. 5802 of 1971, by the 
State, is rejected. Therefore, we will 
proceed to consider the contentions 
raised by Mr. 
counsel ‘for the appellant, in sup- 
port of the application C. M. P. No. 
9802 of 1971. i 


10. Mr. Shroff has raised the 
following four contentions: (1) The 
arbitrator had no power to suo motu 
file his Award, as he has done in this 
case, and as such no action can‘be 
taken on such an Award: (2) This 
Court is not the Court as contemplated 
by Section 14 (2) read with See. 2 (c) 
of the Act. Hence the filing of the 
Award in this Court is illegal and in- 
effective in law; (3) The arbitrator had 
no jurisdiction to award interest from 
a period anterior to the date of the 
award or reference; and (4) The Arbi- 


trator has committed a manifest error ° 


in directing the - refund . of Rupees 
15,414.19 p. when this ' amount has 
already been taken into ` account in 
arriving at the figure of Rupees 
1,79,653.18p. 

11. We will ‘now proceed to 


deal with these contentions seriatim. 


12. With regard to the first con- 
tention, which relates to the validity 


of the filing of the Award in this Court © 


suo motu, reliance is placed by Mr. 
Shroff on Section 14 (2) of the Act. It 
is the. contention of the counsel that 
_ under this section an arbitrator can 
_ Cause an award to be filed in Court 
only under two circumstances: (a) 
when a request to do-so is made by 


I. N: Shroff, learned ° 


` Award to the parties. 


any party to the arbitration agreement 
or any person claiming under such 
party; and (b) when the arbitrator is 
cirected by the Court to file the award. 
In this case, it is pointed out, that no 
such request. was made by any of the 
parties to the arbitration agreement or 
by any person claiming under such 
party to the arbitrator to. file the 
Award. It is pointed out that there was 
no direction by this Court to the arbi- 
trator to file the Award. Hence it is 
urged that the filing of the 
Award suo motu is illegal, as be- 
Ing contrary to the terms of Sec- : 
tion 14 (2) of the Act. 


13. Mr. S. V. Gupte, learned 
counsel for the respondent firm, re- 
ferred us to Section 38 of the Act and 
pointed out that the scheme of the Act- 
clearly ‘shows that the Award has to 
be filed in the Court by the arbitra- 
tor either suo motu or on request made 
by the parties to the arbitration agree- 
ment or any person claiming under such 
party or on being directed by the 
Court. The counsel pointed. out, there 
15 no prohibition in Section 14 (2) of 
the Act, against the arbitrator. filing 
the Award in Court suo motu. 


14. The question specifically 
arose before the Nagpur High Court 
in Narayan Bhawu v. Dewajibhawu, 
AIR 1945 Nag 117. The High Court 
held that there is nothing in Sec-], 
tion 14 (2) of the Act, which precludes 
the arbitrator from filing the Award 
suo motu and it is not correct to say 
that the Award should: be filed only 
lf the Parties -make a request to the 
arbitrator to file the Award or make 
an application to the Court for that 
purpose. We are in agreement with 
this view of the law, especially when 
there is no prohibition in the Act, parti- 
cularly . in Section 14 (2) against the 
arbitrator filing suo motu his Award 
in Court. 


15. Mr. Shroff referred us to 
the decision in Parasramka Commercial 
Co. v. Union of India, (1970) 2 SCR 136 
= (AIR 1970 SC 1654). From the 
facts stated in the said decision, it: is 
seen that the arbitrator made his Award 
and signed the same on April 26, 1950. 
The arbitrator without sending any 
notice of the making and -signing of 
the Award, sent a copy of the signed 
Thee appellant 
therein acknowledged receipt of the 
said signed copy of the Award by his 
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‘etters dated 5th and 16th May, 1950; 
but he filed an application on March 30, 
1951 in the Subordinate Judge’s Court 
for passing a decree in terms of the 
Award. An objection was raised by 
the opponent thatthe e¢pplication was 
out of time under -Art. 178 of the 
Indian Limitation Act, 1908, as not 
having been filed within 90 days of 
the date of sérvice of the notice 
of the making of the Award. It 
is also seen that the arbitrator on July 
3, 1951 filed the original Award before 
the Court suo motu. The Subordinate 
Judge rejected the application filed on 
March 30, 1951 as barred by time. 
That order was confirmed by the High 
Court. This Court after a consideration 
of S. 14 (1) of the Act held that the 
serving by the arbitrator on the ap- 
pellant before this Court of a signed 
copy of the Award amounted to giving 
him notice in writing of the making of 
the Award. This Court further upheld 
as correct the view of the Subordinate 
Judge and the High Court that the ap- 
plication filed by the apvellant beyond 
the period prescribed under Art. 178 
of the Indian Limitation Act, 1908, 
was barred. This Court did not ex- 
press any view regarding the action 
taken by the arbitrator in filing suo 
motu the Award and left open the 
question as follows: 


eee But we mak= it clear that 
the other part of the case, namely what 
is to happen to the award sent by the 
Arbitrator himself to the court has yet 
to be determined and what we say 
here will not affect the determination 
of that question. Obviously enough 
that matter arises under the second 
sub-section of S. 14 and will have to 
be considered quite apart from the ap- 
plication made by the company to have 
the award made into rule of Court.” 


16. Again the question whe- 
ther a plea of limitation can be raised 
with respect to the suo motu filing of 
the award by the arbitrator was left 
open as follows: 


Marissa As to whe2ther similar 
objections can be raised in answer to 
the award filed at the instance of the 
arbitrator is a question which we can- 
not go into in the present appeal and no 
expression of opinion must þe attribut- 
ed to us on that point.” 

17. „Therefore, it is clear from 


what is stated above thst in the said 
decision this Court had. nọ occasion to 
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consider whether an award can be fil- 
ed suo motu by. an arbitrator; nor the 
further question whether such filing 
should be within the period of limita- 
tion provided under the relevant pro- 
visions of the Limitation Act. In the 
case before us the period of limitation 
is dealt with under Entry 119 of the 
schedule to the Limitation Act, 1963. 
As the arbitrator in this case made his 
Award on August 24, 1971 and 
filed the same the next day, the ~ 
question of limitation, if any, does 
not at all arise. We do not ex- 
press any opinion whether the period 
of limitation will apply when the arbi- 
trator files his award suo motu. AS 
the filing of the Award by the Arbi- 
trator suo motu is legal, the first con- 
Fia of Mr. Shroff has to be reject- 
ed. 

18. The second. contention of 
Mr. Shroff is that this Court is not the 
Court.as defined under S. 2 (c) of the 
Act, where the Award could be filed. 
Section 2 (c) of the Act is as follows: 

“2. In this Act, unless there is any- 
thing repugnant in the subject or con- 
text, — 


(c) “Court” means a Civil Court 
having jurisdiction to decide the ques- 
tions forming the subject-matter of 
the reference if the same had been the 
Subject matter of a suit, but does not, 
except for the purpose of arbitration 
proceedings under S. 21, include a 
Small Cause Court.” i 


19. According to Mr. Shroff 
the award should have been filed not 
in this Court, but in the Court of the 
Addl. District Judge, Mandsaur, as that 
is the Court which will have jurisdic- 
tion to entertain the suit regarding the 
subject matter of the reference. We are 
not inclined to accept this contention 
of Mr. Shroff. It should be noted that 
the opening words of S. 2 are “In this 
Act, unless there is anything repugnant 
in the subject or context”. Therefore 
the expression “Court” will have to 
be understood as defined in S. 2 (c) of 
the Act, only if there is nothing repug- 
nant in the subject or context. It is 
in that light that the expression| 
“Court” occurring in S. 14 (2) of the 
Act will have to be understood and 
interpreted. It was this Court that ap- 
pointed Shri V. S. Desai on January 
29, 1971, by consent of parties as an 
arbitrator and to make his award. It 
will be seen that no further directions 
were given in the said order which 
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will irdicate that this Court had 
divested itself of its jurisdiction to deal 
with the Award or matters arising out 
of the Award. In fact the indications 
are to the contrary. The direction in 
the order dated January 29, 1971 is 
that the arbitrator is “to make his 
Award”. Surely the law contemplates 
further steps to be taken after the 
. Award has been made, and quite 
naturally the forum for taking the 
further action is only this Court. There 
was also direction to the effect that 
the parties are at liberty to apply for 
extension of time for making the 
Award. In the absence of any other 
court having been invested with such 
jurisdiction by the order, the only con- 
clusion that is possible is that such a 
request must be made only to the 
court which passed that order, namely, 
this Court. 


20. That this Court retained 
complete control over the arbitration 
proceedings is made clear by its orders 
dated February 1, 1971 and April 30, 
1971. On the former date, after hear- 
ing counsel for both the parties. this 
Court gave direction that the record of 
the arbitration proceedings be called 
for and delivered to the Sole Arbitra- 
tor Mr. V. S. Desai. On the latter date, 
again, after hearing the counsel, this 
Court extended the time for making 
the Award by four months and fur- 
ther permitted the arbitrator to hold 
the arktitration proceedings. at Bombay. 
The nature of the order passed on 
January 29, 1971 and the . subsequent 
proceedings, referred to above, clearly 
show that this Court retained full con- 
trol over the arbitration proceedings. 

2. Mr. Shroff referred us to 
the fact that in the order dated Janu- 
ary 29, 1971, it is clearly stated “The 
appeal is allowed”. According to him, 
when the appeal has come to an end 
finally, this Court had lost all jurisdic- 
tion regarding the arbitration proceed- 
ings and therefore the filing of the 
Award should be only in the Court as 
defined in S. 2 (c) of the Act. Here 
again, we are not inclined to accept the 
contention of Mr. Shroff. That the ap- 
peal was allowed, is no doubt correct. 
But the appeal was allowed by setting 
aside the order of the High Court and 
this Court in turn appointed Mr. V. S. 
Desai as the Sole Arbitrator. All other 
directions contained in the order dated 
January 29, 1971 and the further pro- 
ceedings, as pointed out earlier, indi- 


cate the retention of full control by 
this Court: over the arbitration pro- 
ceedings. 


22. In Nachiappa Chettiar v. 
Subramaniam Chettiar, (1960) 2 SCR 
209 = (AIR 1960 SC 307) the question 
arose whether the trial court had ju- 
risdiction to refer the subject matter 
of a suit to an arbitrator when the 
decree passed in the suit was pending 


appeal before the High court. Based 
upon Section 21, it was urged 
before this Court that the refer- 
ence made by the trial court, 


when the appeal was pending, and . 
the award made in consequence of 
such reference, were both invalid as the 
trial court was not competent to make 
the order of reference. This Court re- 
jected the said contention and after 
a reference to Ss. 2 (c) and 21 of the 
Act held that the expression “Court” 
occurring in S. 21 includes also the ap- 
pellate Court, proceedings before which 
are a continuance of the suit. It was 
further held that the word “suit” in 
S. 21 includes also appellate proceed- 
ings. In our opinion, applying the ana- 
logy of the above decision, the expres- 
sion “Court” occurring in S. 14 (2) of 
the Act will have to be understood in 
the context in which it occurs. So 
understood, it follows that this Court 
is the Court under S. 14 (2) where the 
oer Award could be validly fil- 
ed. 


23. The decision in Union of 
India v. Surjeet Singh, (1969) 2 SCC 
211 = (AIR 1970 SC 189), relied on by 
Mr. Shroff, dealt with a different as- 
pect and therefore, it is not necessary 
for us to refer to the same. 


24. The above reasoning Jeads 
us to the conclusion that the filing of 
the Award in this Court by the arbi- 
trator was valid and legal. The second 
contention of Mr. Shroff will stand 
rejected. i 


25. The third contention of 
Mr. Shroff is that the arbitrator had 
no jurisdiction to award interest from 
a period anterior to the date of award 
or reference. Before we deal with this 
contention, it is necessary to refer to 
the findings of the arbitrator in his 
Award. Issues Nos. 6, 7 and 19 fram- 
ed by the arbitrator and which are 
relevant on this aspect are as follows: 


“6 (a) Was the claimant -entitled 
to the payment for supply as well as 
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for erection on the tocal weight of 
463.939 M. tons inclusive of electrod2s? 

6 (b) If not, what are the weignts 
on which the price of supply and zhe 
erection charges are to be calculated. 


7. What is due to the claimant 
from the respondent in respect of zhe 
supply and erection ofthe penstocks? 

19. Are any of the varties entitled 
to interest and/or any other relief.’ 


26. On issue No. 6 (a) the arbi- 
trator found that the firm was entitled 
to the same weight both for the calzu- 
lation of price as well es for the price 
for erection and the said weight was 
463.939 M. Tons inclusive of electrodes. 
In view of the above finding on issue 
No. 6 (a), the arbitrator held that issue 
No. 6 (b) does not survive. On issue 
No. 7 he found that fcr the price of 
supply and erection of 463.939 M. Tons 
at the rate specified in the contract, 
the total price due to the firm comes 
to Rs. 12,15,520.18P. It was admitted 
before the arbitrator that the firm had 
been paid by the State a sum of Rurees 
10,35,867/-. In view of this’ admisson 
the arbitrator found that the balance 
payable to the firm towards the price 
for supply and erection is Rupees 
1,79,653.18P. 


27. On issue No. 19, the arbi- 
trator found that the firm is entitled 
to interest at 9% per annum on the 2a- 
lance of Rs. 1,79,653.18P. from June 7, 
1958 the date on which the final ins- 
pection of the penstocks took place. The 
interest was to be paid till the date of 
the decree. It is on the basis of the 
above findings that the arbitrator made 
the award, the operative part of which 
has already been extracted in the ear- 
lier part of the judgment. The direc- 
tion regarding the payment of Rs. 1, 79, 
653. 18 P. is not chalienged by the 
State. It is only the direction regard- 
ing the period from which interest is 
payable, that is under challenge. “he 
arbitrator has made the interest payeble 
from June 7, 1958, on tae ground that 
it was the date on which final inspec- 
tion took place and when the amount 
become payable to the respondent. 


2B. Mr. Shroff referred us ~oa 
decision of the Judicial Committee and 
to certain decisions of this Court to 
the effect that S. 34 of the Code of 
Civil Procedure will nct apply to the 
proceedings before an arbitrator, as 
he is not a Court: and that interest 
cannot be awarded by way of damages. 


State of M. P. v. S. & S. Ltd. 


(Vaidialingam J.) [Prs. 25-31] S. C. 1513 


He further referred to those decisions 
in support of his contention that in the 
absence of any usage or contract, ex- 
press or implied, or of any provision. 
of law, to justify the award of interest 
on an amount for a period before the 
institution of the suit, interest anterior 
to the date of the suit cannot be allow- 
ed. The decisions referred to by Mr. 
Shroff are Bengal Nagpur Rly. Co. 
Ltd. v. Ruttanji Ramji; 65 Ind. App. 66 
= (AIR 1938 PC 67), Thawardas Phe- 
rumal v. Union of India, (1955) 2 SCR 
48 = (AIR 1955 SC 468), Mahabir 
Prasad Rungta v. Durga Datt, (1961) 3 
SCR 639 = (AIR 1961 SC 990), Union 
of India v. A. L. Rallia Ram, (1964) 3 
SCR 164 = (AIR 1963 SC 1685), Vithal 
Das v. Rupchand, 1966 Supp. SCR 164 
= (AIR 1967 SC 188) and Union of 
India v. Bungo Steel Furniture Pvt. 
Ltd. (1967) 1 SCR 324 = (AIR 1967 SC 
1032). It is no doubt true that for 
awarding interest under the Interest 
Act, 1839, or under S. 34 of the Code 
of Civil Procedure, certain circumst- 
ances must exist. But one of the prin- 
ciples laid down is that interest prior 
to the institution of a suit can be 
awarded if there is any provision of 
law to justify the award of such in- 
terest. 

29. In the cases referred to 
above, it is seen that there was neither 
any agreement pleaded for payment 
of interest; nor was any provision of 
law entitling the party to recover in- 
terest prior to the period of the suit 
or arbitration proceedings, referred to 
or relied upon. Under such circumst- 
ances it was held that the arbitrator 
or a court had no power to award 
interest prior to the date of the Award. 


30. In (1967) 1 SCR 324=(AIR 
1967 SC 1032), this Court recognised 
the power of an arbitrator to award 
interest on the amount of the award 
from the date of the award till the 
date of the decree. According to Mr. 
Shroff, the power of the arbitrator to 
award interest is only from the date of 
the award and not for any period an- 
terior to that date. 


31. In Firm Madanlal Roshan- 
Tal v. Hukam Chand Miils Ltd. Indore, 
(1967) 1 SCR 105=(AIR 1967 SC 1030), 
the power of the arbitrator, to whom ` 
the subject matter of a suit had been 
referred for arbitration, to award pen- 
dente lite interest was considered by 
this Court. It was held in the said 
decision that all the disputes in the 
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suit were referred to the arbitrator for 
his decision. One of the disputes, so 
referred, was whether the respondent 
therein was entitled to pendente lite 
interest. .It was held that though in 
terms, S. 34 C.P.C. does not apply to the 


arbitration, it was as implied term of- 


the reference in the suit that the arbi- 
trator was to decide the dispute, ac- 
‘cording to law, to grant such relief 
with regard to pendente lite interest 
as the Court itself could give, if it 
decided the dispute. It was further 
held that such a power of the arbitra- 
tor was not fetlered either by arbi- 
tration agreement or by the Act. The 
decision in (1955) 2 SCR 48 = (AIR 
1955 SC 468) was distinguished on the 
ground that the said decision is silent 
on the question whether an arbitrator 
can award interest during the pen- 
dency of the arbitration proceedings, 


if all the disputes in the suit includ- ' 


ing the claim for interest, were refer- 
red for arbitration. 


32. ` From the decision in (1967) 
1 SCR 105 = (AIR 1967 SC 1030) it 
is clear that if all the disputes are 
referred for arbitration, the arbitrator 
has power to award interest pendente 
lite, ie. during the pendency of the 
arbitration proceedings. 


33. In the case before us there 
is no controversy that all the disputes 
including a claim for payment of the 
amount with interest was referred to 
the arbitrator. The arbitrator, as 
pointed out earlier, found that the 
firm was entitled to the payment as 
price in the sum of Rs. 1,79,653.18 P. 
The arbitrator has further found that 
this amount became payable as þa- 
lance price for the goods supplied by 
the firm on June 7, 1958, on which 
date the final inspection took place. 
If that is so, section 61 of the Sale of 
Goods Act, 1930 squarely applies and 
it saves the right of the seller (in this 
case the firm) to recover interest, 
_\where by law interest is recoverable. 
1Sub-section (2) of S. 61, which is mate=- 
rial is as follows: 


“51 (2) In the absence of a con- 
tract to the contrary, the Court may 
award interest at such rate as it thinks 
fit on the amount of the price— 


(a) to the seller in a suit by him 
for the amount of the price-from the 
date of the tender of the goods or 
fromthe date on which the price was 
payable. i , 


A.I. R. 

(b) to the buyer in a suit by him 
for the refund of the price in a case of 
a breach of the contract on the part of 
the seller from the date on which the 
payment was made.” 


34, In the case before us, ad- 
mittedly the contract does not provide 
that no interest is payable on the 
amount that may be found due to any 
one of them. If so, it follows that the 
seller, namely, the firm is entitled to 
claim interest from the date on which 
the price became due and payable. The 
finding of the arbitrator in this case is 
that the price became payable on June 
7, 1958. As held by this Court in (1964) 
3 SCR 164 = (AIR 1963 SC- 1685), 
which related to an arbitration pro- 
ceeding. under sub-section (2) of S. 61, 
in the absence of a contract to the con- 
trary, the seller is eligible to be award- 
ed interest on the amount of the price 
for the goods sold. On this principle 
it follows that the award of interest 
from June 7, 1958 is justified. 


35. If the contention of Mr. 
Shroff that under no circumstance an 
arbitrator can award interest prior to 
the date of the Award, or prior to the 
date of reference, is accepted, then the 
position will be very anomalous. As 


an illustration, we may point out that 


there may be cases where the only 
question that is referred to the arbi- 
trator is whether any of the parties is 
entitled to claim interest on the amount 
due to him from a date which may be 
long anterior to the date of reference. 
When such. a question is referred to 
the arbitrator, naturally he has to 
decide whether the claim for award of 
interest from the date referred to by 
the parties is acceptable or not. If the 
arbitrator accepts that claim, he will 
be awarding interest from the date 
which will be long prior even to the 
cate of reference. Therefore, the ques- 
tion ultimately will be whether the 
dispute referred to the arbitrator in- 
cluded the claim for interest from any 
particular period or whether the party 
is entitled by contract or usage or by 
a provision of law for interest from a 
particular date. 


36. Mr. Shroff further con- 
tended that the award of interest at 
9% per annum is exhorbitent. The 
short answer for negativing this con- 
tentian is that it is seen from,the claim 
statement filed by both the appellant 
and the respondent-firm that each of 
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them claimed for payment of ‘the 
amount, due to them wizh interest at 
12% per annum under S. 61 of the 
Sale of Goods Act. Therefore, it 
follows that the rate of interest award- 
ed is not excessive. As we have dlready 
held that the arbitrator has got power 
in this case to award interest from 
June 7, 1958 at the rate specified by 
him, the third contention of Mr. Shroff 
will have to be rejected. 


Bt. The last contention of Mr. 
Shroff relates to the direction regard- 
ing the refund of Rs. 15,414.19P. The 
contention is that this amount has al- 
ready been taken into account by the 
arbitrator when he directed the pay- 
ment of Rs. 1,79,653.18 P. Mr. Shroff 
was not able to satisfy us that the 
amount, directed to be paid as refund, 
has been already taken into account in 
the amount fixed as the balance price 
payable by the State. “herefore, this 
contention also will have to be reject- 
ed. 


38..- Now that we have rejected 
all the contentions of Mr. Shroff rais- 
ed in C. M. P. No. 5802 of -1971, it fol- 
lows that the prayer asked for therein 
cannot be granted. 


39. Now coming to C. M. P. 
No. 5801 of 1971, filed by the firm, 
‘that application is accepted and a judg- 
ment and decree are passed on the 
basis of the Award as against the 
State in favour of the respondent-firm. 
The appellant State will pay to the 
respondent-firm a sum of Rupees 
1,79,653.18P. with 9% per annum sim- 
ple interest from June 7, 1958, till the 
date of the decree and thereafter at 
6% till the date of payment. The ap- 
pellant State will also refund to the 
respondent-firm a sum of Rupees 
15,414.19P. which they have recovered 
from them as excess railway freight. 


40. In the result. C. M. P. No. 
5802 of 1971 will stand dismissed with 
costs. C.M.P. No. 5801 of. 1971 is al- 
lowed with costs. A decree as stated 
above will issue. 

Order accordingly. 
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' Sammbhu Nath Jha, Appellant v. 
Kedar Prasad Sinha and others, Res- 
pondents. 


Criminal Appeal No. 30 of 1969, 
D/- 24-1-1972. 


Contempt of Courts Act (1952), 
S. 1 — Contempt — What amounts to 
— Publication in press of notification 
appointing Commission of Enquiry 
under S. 3 of Commissions of Enquiry 
Act whether amounts to contempt of 
Court when some of the matters which 
were subjects of enquiry by the Com- 
mission are connected with the crimi- 
nal revision pending before the High 
Court. AFR 1969 Pat 140, Reversed. 


Where the matters before the 
Commission of Enquiry appointed 
under S. 3 of Commissions of Enquiry 
Act and the matters for the decision of 
the Court in a pending criminal revi- 
sion are distinct and separate and are 
not identical the publication of the 
Notification appointing the Commis- 
sion in press does not amount to 
contempt of Court particularly when 
the notification is published in whole 
and not in part. (Para 16) 


It may be that some of the mat- 
ters which were connected with the 
criminal revision petition were the 
subject of inquiry by the commission of 
inquiry, but that would not attract lia- 
bility for contempt of court. (Case law 
discussed). (Para 16) 
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1525, In re, P. C. Sen 11 
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(1968) 3 SCR 789, Jagannath 
Rao v. State of Orissa 16 

(1958) AIR 1958 SC 538 (V 45)= 
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(1914) AIR 1914 Cal 69 (V 1) = 
ILR 41 Cal 173 (SB), Legal l 
Remembrancer v. Motilal Ghose 11 

(1900) 2 QB 36=69 LJ QB 502, 

Reg v. Gray 10 
M/s. Basudev Prasad Sinha and 
B. P. Jha Advocates, for Appellant. . 


The following Judgment of the 
Court was delivered by 


KHANNA, J.:— This is an appeal 
by special leave by Sammbhu Nath Jha 
who along withtwoothers has been 
found by the Patna High Court to be 
guilty of contempt of court. In view 
of the fact that the contempt, in the 
opinion of the High Court, was of a 
technical nature, the contemners were 
let off with a warning. 


2. On January 2, 1966 a report 
was lodged with the police by Lachho 
Paswan that when he and his brother 
Dwarka Paswan were going to Jamul 
market, Kedar Prasad respondent 
abused them. Kedar Prasad also ex- 
horted others to assault Dwarka Pas- 
wan. An assault was then made upon 
Dwarka Paswan and he was surround- 
ed. Arjun -Pandey thrust Saif in the 
chest of Dwarka Paswan, as a result of 
which he died on the spot. The motive 
for the assault was stated to be that 
Lachho Paswan and Dwarka Paswan 
had voted against Kedar Prasad in 


the election to the office of 
Mukhia. The Police on the basis 
of that report investigated the 


case and submitted a charge sheet for 
offence under sections 148 and 302 
read with section 149 I.P.C. against a 
number of persons. No charge sheet 
was submitted against Kedar Prasad 
and Arjun Pandey. During the course 
of commitment proceedings, the com- 
mitting magistrate ordered that Kedar 
Prasad and Arjun Pandey be sum- 
moned for May 15, 1966 as accused. 


3; Kedar Prasad and Arjun 
Pandey filed revision petitions against 
the order of the committing magistrate, 
but the same was dismissed by the 
Additional Sessions Judge, Monghyr 
as per order dated May 5, 1967. It was 
held that Kedar Prasad and Arjun 
Pandey had been rightly summoned. 


4. After the dismissal. of the 
revision petition, an application was 
filed by the Assistant District Prosecu~ 
tor on September 18, 1967 in the court 
of the learned magistrate for with- 
drawal of the case against Kedar Pra- 
sad and Arjun Pandey on the ground 


- 1952) to 


A. I. R. 
that it was inexpedient for State and 
publie policy to prosecute them. After 
hearing the counsel for the complainant 
and others, the committing magistrate 
dismissed the said application on Octo- 
ber 6,-1967. It was observed that the 
application for withdrawal of the pro- 
secution amounted to an abuse and 
improper interference in the normal 
course of justice. 


5. Two revision petitions were 
filed against the above order dated 
October 6, 1967. One of the revision 
petitions was filed by the State of 
Bihar and the other was filed by one 
Abani Kumar Mandal. Both the revi- 
Sion petitions were admitted ‘by the 
High Court on November 30, 1967. 

6. During the pendency of the 
above mentioned criminal revision 
petitions, the Governor of Bihar as per 
notification dated March 12, 1968 ap- 
pointed a Commission of Inquiry con- 
sisting of Shri T. L. Venkatarama 
Aiyer, retired judge of the Supreme 
Court, under section 3 of the Commis- 
Sions of Inquiry Act, 1952 (Act 60 of 
inquire into a number of 
charges against 14 persons who had 
earlier held the offices of Chief Minis- 
ter and ministers in the State of Bihar. 
One of the persons against whom in- 
quiry was ordered was Shri Hasibur 
Rahman who had held the office of 
Minister during the period from March . 
16, 1967 to January 28, 1968. The al- 
legations which were the subject mat- 
ter of the inquiry were set forth in 
the schedule arnexed to the notifica- 
tion. Allegation No. J-4 which was the 
Subject ofinquiry against Shri Hasibur 
Rahman was as under: 


“Shri Kedar Prasad Sinha and 
Shri Arjun Pandey were facing prose- 
cution along with nine others in a seri- 
cus case of rioting with murder which . 
was pending before the Munsif-Magis- 
trate, Jamui. They filed a revision 
Petition before the Additional Sessions 


_ Judge, Monghyr against their prosecu- 


tion, which was dismissed. Thereupon 
cn 6th June, 1967 they presented an 
application direct to the then Minister 
for Law, Shri Hasibur Rahman who 
cirected: that the Law Secretary should 
examine the matter and report and in 


the meanwhile the District Magistrate 


was requested to take two months’ ad- 
journment of the case and also send 
the case diary with his repart. 

On 17th August, 1967, the District 
Magistrate sent his report opposing 
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withdrawal of the case. Even before 
the District Magistrate’s letter was 
diarised in the Law Department, Shri 
Hasibur Rahman called for the file 
directly from the dealing assistant and 
ordered that a telegram should be sent 
to the District Magistrate to take fur- 
ther adjournment for a fortnight. The 
matter was then examined thoroughly 
by the officers of the law Department 
and in his note, dated 30th August, 1967 
the Law Secretary recommended 
against withdrawal of the prosecution 
pointing out that there was a prima 
facie case and justice demanded that it 
should be thrashed out in Court. 


Shri Hasibur Rahman, however, 
ignored the advice of the District 
Magistrate as well as of the Law Secre- 
tary and ordered on 10=h September, 
1967 that the case should be with- 
drawn. A petition for withdrawal was 
accordingly filed on 18th September, 
1967, but was rejected by the trial 
court. Thereupon Shri Hasibur Rah- 
man directed that a revision should be 
filed in the High Court against the 
refusal of the trial court to allow with- 
drawal of the case. A revision was ac- 
cordingly filed, which is still pending 
before the High Court. 


Shri Hasibur Rahman thus by 
misuse of his official position and 
power unnecessarily interfered with the 
administration of justice in a serious 
case of rioting with murder.” 


T. The notificaticn relating to 
the appointment of the Commission of 
Inquiry along with the schedule con- 
taining the different allegations was 
published in the Bihar Gazette Extra- 
ordinary dated March 12, 1968. The 
same day the appellant, who was one 
of the ministers of Binar, gave for 
publication to the press a copy of the 
notification, including the schedule of 
allegations. The said notification along 
with the schedule of allegations was 
published in the Searchlight of Patna 
in issues dated March 13, March 14 and 
March 15 of 1968. Allezation No. J-4 
relating to the withdrawal of case 
regarding Kedar Prasad Sinha was 
published in the issue of Searchlight 
dated March 14, 1968. Application 


dated March 25, 1968 was thereafter | 


filed by Kedar Prasad and Arjun Pan- 
dey for initiating contempt of court 
proceedings against 25 persons, includ- 
ing the State of Bihar, the Chief Minis- 
ter and Ministers of Bihar, the Chief 
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Secretary of the Bihar Government as 
well as Shri Subhash Chandra Sarkar, 
Editor and Shri Awadesh Kumar 
Tiwai, printer and publisher of the 
Searchlight. The appellant was im- 
pleaded as respondent No. 3 in the ap- 
plication. It was urged that the publi- 
cation of allegation No. J-4 related to 
a matter which was the subject matter 


. of criminal revision petitions in the 


High Court and had the result of inter- 
fering with the course of justice and 
prejudicing the mankind against the 
two applicants. 

8. The learned judge who dealt 
with the application held that no case ' 
for contempt of court had been proved 
against 22 out of 25 persons, The ap- 
pellant was, however, found to be 
guilty of contempt of court, because it 
was he who had handed over the ~ 
offending matter to the press for publi- 
cation in the newspaper. The editor as 
also the printer and publisher of the 
Searchlight too were found guilty be- 
cause of the publication of the news 
item in the aforesaid paper. 


9. We have heard Mr. Basudev 
Prasad on behalf of the appellant. No 
one has appeared on behalf of the res- 
pondents. After giving the matter our 
consideration, we are of the opinion 
that the present is not a fit case where- 
in action should be taken for contempt 
of Court. 


10. The law relating to contem- 
pt of court is well settled. Any act 
done or writing published which is cal- 
culated to bring a court or judge into 
contempt or to lower his authority or to 
interfere with the due course of justice 
or the lawful process of the courts is a 
contempt of court Reg. v. Gray (1900) 
2 Q B36. The law of contempt as ob- 
served by this court in the case of 
E. M. S. Namboodripad v. T. N. Nam- 
biar, (1970) 2 SCC 325 = (AIR 1970 
SC 2015) stems from the right of the 
courts to punish by imprisonment or 
fines persons guilty of words or acts 
which either obstruct or tend to ob- 
struct the administration of justice. 
This right is exercised in India by all 
courts when contempt is committed in 
facie curiae and by the superior courts — 
on their own behalf or on behalf of 
courts subordinate to them even if 
committed outside the courts. Former- 
ly, it was regarded as inherent in the 
powers of a Court of Record and now 
by the Constitution of India, it is a part 
of the powers of the Supreme Court 
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and the High Courts. There dre many 
kinds of contempts. The chief forms of 
contempt are insult to judges, attacks 
upon them, comment on pending pro- 
ceedings with a tendency to prejudice 
fair trial, obstruction to officers of 
courts, witnesses or the parties, abus- 
ing the process of the court, breach of 
duty ty officers connected with ‘the 
court and scandalising the judges. or 
the courts. 
‘generally speaking,. when the conduct 
of a person tends to bring the autho- 


rity and administration of the law into | 


disrespect or disregard. In this conduct 
are inciuded all acts which bring the 
court into disrepute or disrespect or 
which offend its dignity, affront its 
majesty or challenge its authority.. 


11. ‘The matter was also dealt 
with by this Court in Re: ’P. C. Sen, 
(1969) 2 SCR 649 = (AIR 1970 SC 
1821) end it was observed: 


“Contempt by speech or writing 
may be by scandalising -the Court it- 
self, or by abusing parties to actions, 
or by prejudicing mankind in favour 
of or against a party before the cause 
is heard. It is incumbent upon Courts 
of justice to preserve their proceedings 
from being misrepresented, for preju- 
dicing the minds of the public against 
persons concerned as parties in causes 
before the cause is finally heard has 
pernicious consequences. Speeches or 
writings misrepresenting the proceed- 
ings of the Court or prejudicing the 
public Zor or against a party or involv- 
ing reflections on parties to a proceed- 
ing amount to contempt. To make a 
‘Speech tending to influence the result 
of a pending trial, whether civil or 
criminal is a grave contempt. Com- 
ments on pending . proceedings, ` if 
emanating from the parties or their 
lawyers, are generally a more serious 
contempt than those. coming from in- 
dependent sources. The question in 
all cases of comment on pending pro- 
ceedings is not whether the publica- 
tion does interfere, but whether it 
tends ta interfere, with the due course 
of justice. .The question is not: so 
much of the intention of the contemner 
-as whether it is calculated to interfere 
with the administration of Justice.” 
Reliance in the above cited. case was 
placed upon the following ‘observations 
of the Judicial Committee in the “case 
. of Debi Prasad Sharma v. Emperor, 
70 Ind App 216 at p.: 224=(AIR 1943 
PC 202): l i a 


The -last form occurs, 


Surrounding circumstances 


ALR © 
aided the test applied by the...... 


law.” n 


It has also to be borne in mind, as ob- 
served in Re: P: C. Sen (Supra), that 
ordinarily a court will not initiate pro- 
ceedings for commitment for contempt 
where there is a mere technical con- 
tempt. This Court referred in the 
above context to the observations of 
Jenkins, C. J., in Legal Remembrancer 
v. Motilal Ghose, ILR 41 Cal 173 = 
(AIR 1914 Cal 69), that proceedings for 
contempt should þe initiated with 
utmost reserve and no court in the due 
discharge of its duty can afford to dis- 
regard them. re 


12. It would follow from the 
above. that the, Courts have power to 
take action against a person who 
does an act or publishes a writ- 
ing which is calculated to bring 
a Court or Judge into con- 
tempt or to lower his authority or to 
obstruct the due course of justice or 
due administration of law. As inten- 
tion of the contemner to cause those 
consequences is nota necessary in- 
gredient of contempt of Court and it 
is enough to show that his act was 
calculated to obstruct or interfere with 
the due course of justice and admini- 
stration of law, there would be quite 
a number of cases wherein the con- 
tempt alleged would be of a technical 
nature. In such cases, the Court 
would exercise circumspection and 
judicial restraint in the matter. of 
taking action for contempt of Court. 
The Court has to take into account the 
and the 
material facts of the case and on con- 
spectus of them to come to a con- 
clusion whether because of some con- 
tumacious conduct or othèr sufficient 
reason the.person proceeded against 
should be ‘punished for - contempt: of 
Court. oF 


13. Let us now examine the 
facts of the present case in the light 
of what has been ` stated above. The 
gravamen. of the charge against the 
appellant is that during the pendency 
in the High Court of the two revision 
petitions mentioned earlier, fe hand- 


ed over to the representatives of the 
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press for publication in the newspapers 
the notification, including the schedule 
of allegations, which had been issued 
under Section 3 of the Commissions 
of Inquiry Act. The learned Judge 
in holding the appellant guilty Df 
contempt of Court observed: 

“Bit the mischief in this case was 
committed by publicizing the sad 
allegations with full knowledge that 
the two criminal revision petitions 
were pending in this Court and tre 
question as to whether the witn- 
drawal petitions were bcna fide or rot 
was still to be considered by this Court. 
I have not been shown any statutory 
provision which lays down that allega- 
tions of the nature contained in the 
offending matter must be printed in the 
Official Gazette or in the public press.” 


14. It would follow from the 
above that the decision of the Hizh 
Court was based upon the assumptbn 
that there was no statutory provisyon 
which required that allegations of the 
nature contained in zhe offending 
matter should bè printed in the ofi- 
cial Gazette. Such an assumption in 
our view was incorrect. The material 
part of sub-section (1) of Section 3 of 
the Commissions of Inquiry Act 
reads: 


“The appropriate Government 
may, if it is of opinion that it is neces- 
sary so to do, and shall if a resolut-on 
in this behalf is passed by the House of 
the People or, as the case may be, ~he 
Legislative Assembly of the State, by 
notification in the Official Gazerte, 
appoint a. Commission of Inquiry ior 
the purpose of making an inquiry into 
any definite matter of public impor- 
tance and performing such functions 
and within such time as may be speci- 
fied in the notification, and the Cam- 
mission so appointed shall make che 
inquiry and perform the functions 
accordingly.” 


Plain reading of the above sub-sc- 
tion makes it manifest that the nofifi- 
cation appointing a commission of in- 
quiry must be published in the offirial: 
Gazette. It is an imperative require- 
ment and cannot be dispensed w-th. 
The commission of inquiry is appomt- 
ed for the purpose of making an in- 
quiry into some matter of public :m- 
portance. The schedule containing the 
various allegations in the present case 
was a peat of the notification deted 
March 12, 1968 and specified definite 
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matters of public importance which 
were to be inquired into by the Com- 
mission. As such, the publication of 
the schedule in the official gazette 
should be held to be in compliance 
with the statutory requirement. The 
object of publication in an official 
gazette is twofold: to give publicity to 
the notification and further to provide 
authenticity to the contents of that 
notification in case some dispute arises 
with regard to the contents. 


15. What was given to the press 
for publication in the present case was 
the notification issued under Section 3 
of the Commissions of Inquiry Act. 
The present is not a case wherein only 
part of the notification or some portions 
of the allegations were given for 
publication to the press with a view to 
give emphasis to any part of the 
allegation. On the contrary, what was 
given to the press was the entire noti- 
fication. | 


16. The subject-matter of the 
inquiry before the Commission as set 
forth in allegation No. J-4 was whe- 
ther there was any misuse of official 
position on the part of Shri Hasibur 
Rahman when he directed against 
the recommendation of the Law Secre- 
tary and the District Magistrate, the 
withdrawal of the prosecution against 
Kedar Prasad and Arjun Pandey. The 
question for decision which, however, 
was the subject of criminal revision 
petitions pending in Patna High Court 
was whether the order of the Magis- 
trate dismissing the application for 
withdrawal of prosecution was con- 
trary to law. The two matters were 


` distinct and separate and not iden- 


It may be that some of the 
matters which were connected with 
the criminal revision petitions were 
the subject of inquiry by the commis- 
sion of inquiry, but that would not at- 
tract liability for contempt of Court. 
In the cese of Jagannath Rao v. State’ 
of Orissa, (1968) 3 SCR 789 = (AIR 
1969 SC 215) the appellant had chal- 
lenged notification issued under 8.3 
of the Commissions of Inquiry Act ap- 
pointing a Commission of Inquiry to in- 
quire into certain allegations against 
persons who had held the offices of 
Chief Ministers and Ministers in Orissa. 
An argument was advanced in that case 
that one of the items of charges which 
were to be inquired into by the com- 
mission was the subject-matter of an 
appeal pending in the High Court. 


tical. 
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Question arose in that context whe- 
ther the setting up of the commission 
of inquiry by the State Government or 
the continuation of the inquiry by the 
commission would be tantamount to 
contempt of Court. This Court held that 
the atove acts would not constitute 
contempt of Court and observed: l 


“IE was pointed out by this 
Court in Shri Ram Krishna Dalmia v. 
Shri Justice S. R. Tendolkar, (1959) 
SCR 279 = (AIR 1958 SC 538) that the 
inquiry cannot be looked upon as a 
judicial inquiry and the order ultimate- 
ly passed cannot be enforced proprio 
vigore. The inquiry and the investiga- 
tion by the Commission do not there- 
fore amount to usurpation of the func- 
tion of the Courts of law. The scope of 
the trial by the Courts of law and the 
Commission of Inquiry is altogether. 
different. In any case, it cannot be said 
that the Commission of Inquiry would 
be liable for contempt of Court if it pro- 
ceeded to inquire into matters referred 
to it by the Government Notification. In 
appointing a Commission of Inquiry 
under Section 3 and in making the in- 
quiry contemplated by the notification, 
the Commission is performing its statu- 
tory duty. We have already held that 
in the appointing of the 
of Inquiry the Government was acting 
bona fide. It is, therefore, not possible 
to accept the argument of the appel- 
lants that the setting up of the Com- 
mission of Inquiry by the State 
Goverrment or the continuance of the 
inquiry by the Commission so consti- 
tuted would be tentamount to contempt 
of Court”. 


17. In our view the judgment 
of the High Court cannot be sustained. 
We, therefore, accept the appeal, set 
aside the judgment of the High Court 
and discharge the rule which was is- 
sued against the appellant for contempt 


of Court. 
Appeal allowed. 


Govinddas v. Shantibai (Sikri, C. J.) 


Commission . 


A.LR. 


AIR 1972 SUPREME COURT 1520 
(V 59 C 276) | 


(From: Madhya Pradesh)*. 


S. M. SIKRI, C. J., A. N, RAY AND 
M. H. BEG, JJ. 


Dr. Govinddas and another, Appel-= 
Tants v. Smt. Shantibai and. others, Res- 
pondents. 

Civil Appeal No. 281 of 1967, D/- 
21-1-1972. 

Specific Relief Act (1877), S. 12— 
G purchasing property of D — Evi- 
dence showing that G had express 
notice of- prior agreement between S 
and D to seli that property — Suit by 
S for specific performance of the agree- 
ment — Held S was entitled to a de- 
cree — First Appeal No. 84/1961, D/- 
28-3-1966 (MP), Affirmed. 

(Paras 2, 14, 15, 
16, 19) 


| Mr. S. K. Sen, Sr. Advocate, (M/s. 
S. K. Mehta and K. L. Mehta, Advo- 
cates of M/s. K. L. Mehta and Co., M/s. 
K. R. Nagaraja and B. A. Bhate, Ad- 
vocates, with him), for Appellants: Mr. ` 

: Manchanda, Sr. Advocate, (Mr. 
O. P. Verma, Advocate, with him), for 
Respondent No. 1. 

< The following Judgment of the 
Court was delivered by i 


SIKRI, C. J. :— Shrimati Shanti- 
bai, respondent No. 1 — hereinafter 
referred to as the plaintiff 
brought a suit for the specific perfor- 
mance of an agreement dated March l; 
1960, to sell the property in suit situate 


a i 


_at Bombay Bazar, Khandwa, executed 


by Dagdoo, respondent No. 2 — herein- 
after referred to as the vendor — and 
Dr. Govinddas and Seth Goverdhandas 
defendants — appellants before us, who 
had purchased the said property. The 
Trial Court dismissed the suit but the 
High Court allowed the appeal and 
decreed the suit. Having obtained 
certificate of fitness from the High 
Court, the appellants have filed this 
appeal before us. 


2. The main point involved in 
this appeal is whether the appellants 
had notice of the agreement to sell 
dated March 1, 1960, between the plain- 
tiff and the vendor. The Trial Court 
held that the appellants were bona 
fde purchasers without notice of the 


*(First Appeal No. 84 of 1961, D/- 28-3- 
1966 — Madh Pra). 
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prior agreement. The High Court, 
on the other hand, held that the ap- 
pellants had notice of the previous 
agreement. Incidentally, the question 
of the nature of onus of proof which 
the appellants had to discharge to 
prove their bona fide hes been debated 
before us. We have been taken through 
the evidence of the relevant witnesses 
and we are of the opinion that the High 
Court came to the correct conclusion. 
3 According to the plaintiff, 
Seth Goverdhandas, appellant, had ex- 
press notice of the agreement dated 
March 1, 1960 (Ext. P-1) on the very 
day when the agreement was entered 
into. The version on behalf of the 
plaintiff is given by plaintiffs husband, 
Hemraj Singh Chauhan, witness No. 1 
for the plaintiff. as follows: 


“Souda-chitthi wes scribed by 
Shrikrishna Munshi who is Munshi to 
Mohammed Hussain Vekil. The house 
of Vakil Saheb is in frcnt of my shop. 
After scribing Souda-chitthi all of us 
went to Vakil Saheb for showing 
Souda-Chitthi; for going to the house of 
Vakil-Saheb we people crossed the 
road which is to the front side of the 
shop and reached the shop of Hayat- 
khan. Hayatkhan and Goverdhandas 
were present there. Hayatkhan ques- 
tioned as to why he was accompanied 
with so many persons? Thereupon I 
replied that Souda of the house of 
Dagdooji was made. I had learnt that 
Goverdhandas also was to purchase this 
house and he was roaming about since 
the morning. I had also told him that 
Souda of the house of Dagdoo was 
made. The house of Vakil saheb is 
adjacent to the house of Hayatkhan 
and he resides on the upper storey.” 


4. This is substantially corrobo- 
rated by Hayatkhan, witness No. 3 for 
the plaintiff, who does not seem to be 
interested in either of the parties. 
Hayat Khan deposed: 

“My shop is to the front-side of 
Chouhan Stores. I knew Gowardhan- 
das. His shop is also situated in Bombay 
Bazar. In the month of March or 
April, in the last summer season 
Goverdhandas was sitting at my shop 
at about 10 or 10-13 a.m. In the mean- 
time Hemraj Chouhan, Krishan Mishr- 
Jal and Dagdoobhai all these came to 
my shop from Chouhan Stores. Hem- 
raj Seth said to Goverdhandas bhai 
that Souda-Chitthi in connection with 
the house was executec. and he asked 
him not to visit Dagdoo. After this 
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talk Hemraj and his companion went 
to the house of Mohammad Hussain 
Vakil Saheb. 

Goverdhandas had come to my 
shop before he came Hemraj Seth (sic). 
On being questioned he replied that he 
had come for Dagdoo who had gone to 
Chouhan Stores. I asked him to sit 
and he sat.” 

In cross-examination he denied 
any friendship or domestic relations 
with Chouhan, plaintiff's husband. 
Hayat further deposed that Goverdhan- 
das always used to visit his shop and 
sit there, from five minutes to half an 
hour. Nothing has been brought out 
in cross-examination to suggest that 
his story is not reliable. The only thing 
that has been brought to our notice is 
that he does not say that he question- 
ed Hemraj Chouhan why he was 
accompanied with so many persons. 
This criticism, in our opinion, does not 
destroy his evidence. 

5. In appraising the evidence 
of the witnesses it must be kept in mind 
that they are all residents of Bombay 
Bazar or they have shops in Bombay 
Bazar. This is expressly stated by 
Chhajjulal, witness No. 5 for the plain- 
tiff, who says: 

“My shop is also situated at 
Bombay Bazar at Khandwa. In the 
same line in Bombay Bazar house of 
Dagdoo, Chouhan Stores and the house 
of the defendants are also there.” 
Dagdoo also deposed that the shop of 
Goverdhandas was at a distance of 8 
or 10 houses from his house and the 
shop of Purushottamdas was at a dis- 
tance of one shop from the shop of 
of Goverdhandas. 

6. Chajjulal deposed regarding 
another occasion when he and Hemraj 
went to the house of Purushottamdas 
to persuade Purshottamdas not to pur- 
ra the property in dispute. He stat- 
ed: 

"Then we both went to the shop 
of Purushottamdas. Purushottamdas 
and his son Ballabh Seth were present 
at the shop. Hemraj Seth said to 
Purushottamdas and Ballabh Seth 
that he made a Souda of the house of 
Dagdoo Teli. In the mean time Dr. 
Govinddas arrived there.” 


7. Another point sought to be 
made during the evidence was that 
the sale deeds contained detailed 
measurements of two portions of the 
house in respect of which two separate 
sale deeds were written. According to 
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{Prs. 7-9] 
the evidence led on behalf of the plain- 
tiff, the appellants got the house 


measured a few days before March 17, 
1960 on which date they bought the 
house. This is deposed to by Kanhaiya- 
lal, witness No. 2 for the plaintiff. He 
deposed: 

“I know defendants 2 and ‘3. 
About 16-17 months 
of Holi festival, i.e. on 13-3-60, I was 
sitting at the shop of Ramcharan at 
about 8 a. m. He was tenant of Dagdoo. 
In the meantime Gowardhan and the 
defendant arrived there and those 
persons measured the length and 
breadth of the shop with the tape. On 
Seeing it I and Ramcharan both went 
to these persons and 


Chouhan. Thereupon they said “In 
what way you concerned?” Then I 
went away.” 


In cross-examination it was brought 
out that he had not told this to 
Chouhan. We may mention that the 
defence of the appellants is that the 
detailed ‘measurements which are 
mentioned in the two sale deeds were 
taken from the gift deed in favour of 
Dagdco. 


8. The version of Dagdoo is 
ao there was some dispute raised by 
is 
the preperty and the plaintiff wanted 
to keep Rupees 5,000/- in order to 
Safeguard herself, which was_ not 
acceptable to him, and the plaintiff 
agreed to receive back Rupees 2,000/- 
earnest money as he had already 
spent it he told Goverdhandas to sell 
the house; and Goverdhandas called 
Ballabh Seth. He further deposed: 


“They both said about purchasing 
the house. The Doctor Seheb was 
called . Dr. Saheb was prepared to 
purchase, The value of the house 
was fixed at Rupees 25.000/-. He asked 
me and my mother to make signature 
on the sale-deed. On the very day I 
went with my mother and settled by 
putting everything on paper. (Two 
sale deeds dated 17-3-60 shown.) They 
both bear my signature and b Tannin 
impression of my mother. - have 
already received the amount in pre- 
sence of the Registrar.” 


Dagdoo denied that he had any occa- - 


sion to visit the house of Goverdhandas 
or Purushottamdas prior to that. He 
further deposed: 

“I had no talk with Goverdhan- 
das and Govinddas in connection with 
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back on the .day- 


said that the 
Souda of this shop. was settled with 


sister in respect of the title to- 


ALR. 


the Souda made with Chouhan. 
Goverdhandas and Govinddas never 
said to me for cancelling the Souda of 
the plaintiff.” 


In cross-examination, he denied having 
seen Goverdhandas at _the shop of 
Hayat the day on which Souda 
Chitthi was executed. He further 
deposed that Goverdhandas was his 
tenant of the disputed property prior 
to seven or eight years. He admitted 
that before he entered into agreement 
talks went on for about eight or ten 
days prior, to executing the Souda 
Chitthi in favour of the plaintiff. He 
had asked -Phoolchand to find out a 
purchaser for the house. He admitted 
that he had . no quarrel with Hayat, 
Kanhaiyalal and Uttamchand. 


9. It appears strange that after 
the cancellation of Souda Chitthi he 
did not go to.anybody in connection 
with the sale of the house, nor did he 
ask Phool Chand to find another pur- 
chaser. He stated that he went to the 
house of Goverdhandas on his own 
accord on the previous dav of execut- 
ing the sale-deed in favour of the: ap- 
pellants. He further stated that he de- 
manded Rupees 27,000/- for the house; 
the value was fixed at Rupees 25 000/-: 


. nobody else was present when he had 


a talk with Goverdhandas on the day 
previous to the executing of the 
sale deed, and it was agreed that there 
would be two sale deeds of two por- 
tions of the house, for Rupees 25,000/-. 
He asserted that before the Souda 
Goverdhandas and others had not seen 
the house in his presence as Goverdhan- 
das had said that he had already seen 
the house 7 or 8 years back when he 
was a tenant ofa portion of the shop. 
He added that “Goverdhandas did not 
see the house in my presence.” He de- 
nied that Dr. Govinddas and Ballabhdas 
saw the house in his presence. He 
further deposed that he did not say 


‘anything to Goverdhandas about the 


cancellation of Souda with Chouhan 
and denied that the house was measur- 
ed in his presence. He asserted that 
the measurements were mentioned 
according to the measurements given 
in the gift-deed executed by his grand- 
father and although he did not re- 
member the year and the date of the 
gift deed, he said that the gift deed 
was with him at that time. e We may 
mention that the gift-deed has not been 
produced in the trial. 
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10. Dagdoo, in cross-exam_na- 
tion, had admitted that no agreement 
was executed on a stamped paper in 
respect of the transaction. 


il. According tc Govinddas, ap- 


pellant, he had a talk with Dagdoc on 
March 16, 1960, the sale deed was ex- 
ecuted on March 17, 1360, and revis- 
tered on March 18, 1960. According 
to him, it was also settled in the pre- 
sence of Dagdooji that two portions of 
the house i.e., one for Rupees 15,030/- 
and the other for Rupees 10,000/- were 
to be sold, one to him end the other to 
Goverdhandas. He staied that all this 
talk took place at the shop of Gover- 
dhandas. He deposed: 


“I had no knowledge about the 
Souda Chitthi of the plaintiff at the time 
of executing the sale deed or prio- to 
that Chhajulal never came to me or 
my shep. He never talked about the 
souda Chitthi executed in favou- of 
the plaintiff. I did not take any 
measurement of the house. Kanhacya- 
lal never told me anything about the 
Souda Chitthi of the plaintiff.” 


In cross-examination he stated that the 
Statements of all the witnesses in ihis 


case were recorded in his presence. . 


He also stated that hə knew Dagdoo 
Since childhood and passed daily by 
Dagdoo’s house and Chouhan Store. 


12. Ballabh Das. witness N». 2 
for the appellants, is the brother of 
Govinddas. He stated tnat they hac no 
knowledge at the time of sale~deec or 
prior to that, that Dagdoo had made 
Souda of the same house with the 
plaintiff. He denied tnat Hemraj or 
Chhajjulal ever came to the shor of 
Goverdhandas to inform about the 
Souda. He denied that he ever got 
the house measured or that Kanhafya- 
lal told him anything in connec-ion 
with the Souda of the house. He also 
stated that the measurements m=n- 
tioned in the sale deed were written 
from the gift deed that was vith 
Dagdoo and that he had read the vift 
deed but did not know its year or 
date, He said that he relied on the 
measurements mentioned in the eift- 
deed “because it was a Governnent 
(probably registered) document.” 


13. Goverdhandas, appellant, 
also appeared as a witness. He 2x- 
plained tħe absence of any Souda Chit- 
thhi by saying. that they did not reel 
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that it was necessary to get the Souda 
Chitthi as the sale deed was to be exe- 
cuted on the very next day. He stated 
that Dagdoo came to his house on his 
own and he never talked to him about 
the house prior to March 16, 1960, and 
Dagdoo did not tell them anything 
about the Souda of the house with the 
plaintiff. ‘He expressly denied that he 
was sitting at the shop of Hayat on 
the day. the Souda of the plaintiff 
was executed. He asserted that “till 
this date I never sat at the shop of 
Hayat.: I have no acquaintance with 
Hayat. I did not take any measure- 
ment of that house. The measurement 
mentioned in the sale-deed were writ- 
ten from the gift-deed which was with 
Dagdoo. Kanhaiyalal and Ramcharan 
never talked to me about the Souda of 
plaintiff.” He further deposed: 


“I did not examine the length and 
breadth mentioned in the gift-deed. I 
do not remember the year of the gift- 


deed. I do not remember by whom 
the gift-deed was executed and in 
‘whose favour it was executed. I have 


no quarrel with Chhajulal, Hayatkhan 
and Kanhaiyalal.” 


14. It. will be noticed that the 
evidence is contradictory and we have 
to decide whose version is more ac- 
ceptable. The learned counsel for the 
appellants contended that the onus of 
proof was very light on the appellants 
and they had discharged it by enter- 
ing the witness box and stating that 
they had no knowledge. We are un- 
able to agree with him that in the cir- 
cumstances of this case the onus was 
light on the appellants. The circum- 
stances that tell heavily against the. 
version of the appellants are these. 
First, all the parties are residents or 
have shops in the same vicinity and in 
places like this it is not probable that 
the appellants would not come to know 
of the execution of the agreement 
(Souda Chitthhi) of the plaintiff. 
Secondly, the haste with which the- 
sale deed in favour of the appellants 
was executed was unusual. It is more 
usual for an agreement to be executed 
in such cases rather than arrive 
at an oral agreement on one 
day and have the sale deed exe- 
cuted the next day and registered the 
following day. For some reason the 
appellants were in a hurry to get the 
deed registered. What was the reason? 
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In view. of all the circumstances we 
are inclined to accept the evidence of 
Hem Raj Chouhan, and corroborated 
by Hayat, that Goverdhandas knew of 
the execution of the agreement with 
the plaintiff on March 1, 1960. 


15. We are also inclined to ac- 
cept the evidence that the appellants 
were seen measuring the shops and 
the property in dispute and their denial 
that they did not measure the property 
in dispute is futile. We have looked 
at the two deeds which were executed 
and we are not satisfied that the mea- 
surements mentioned therein could 
have been copied from the gift deed. 


16. In view of this we are in- 
clined to believe the evidence of Kan- 
ahaiyalal that he saw Goverdhandas 
and others measuring the length and 
breadth of the shop with tape and he 
told them about the execution of the 
previous agreement with the plaintiff. 


17. A point was based on the 
wording of notices dated March 19, 
1960 and March. 28, 1960 from the 
plaintiff's pleader to Dagdoc. It was 
said that no mention was made in these 
notices that the appellants had notice 
of the agreement dated March 1, 1960, 
and this showed that the story about 
notice to the appellants was not correct. 
We find it difficult to appreciate why 
a lawyer’s notice calling upon Dagdoo 
to execute the conveyance should 
mention anything of the notice to the 
appellants. 


18. Tt has also not been explain- 
ed how the value of Rs. 15,000/- and 


Rs. 10,000/- was arrived at between 
the parties. 
19. Tt seems to us that the 


High Court was right in holding that 
the onus of proof which lay on the 
appellants had not: been discharged in 
the circumstances and in view of the 
evidence of this case. On the contrary 
it appears that they had express notice 
of the contract. If this is so, the appeal 
must fail and is dismissed with costs. 


Appeal dismissed. 
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(From: Calcutta)” 
A. N. GROVER AND M. H. BEG, Jd. 


I. C. I. (India) Private Ltd. Calcu- 
tta, Appellant v. The Commissioner of 
Income-Tax, West Bengal III, Calcu- 
tta, Respondent. 


Civil Appeal No. 1308 of 1971, D/- 
20-1-1972. 


(A) Income-tax Act (1961), Ss. 256, 
52 — Reference — Guiding principles 
— Findings of fact — Inference from 
facts — Finding as to intention or 
object of avoidance or reduction of 
liability to capital gains by transfer of 
shares — Reference ‘cannot be made. 
(X-Ref: Civil P.C. (1908), Ss. 100-101). 


The jurisdiction in the matter of 
reference can be exercised (i) when the 
point for determination is a pure ques- 
tion of law such as construction of a 
Statute or document of title; (ii) when 
the point for determination is a mixed 
question of law and fact, while the 
finding of the Tribunal on the facts is 
final; its decision as to the legal effect 
of those findings is a question of law; 
(iii) a finding on-a question of fact is 
open to attack as erroneous in law 


‘when there is no evidence to support 


it or if it is perverse. Where, however, 
the finding is one of fact, the fact that 
it is an inference from other basic facts 
will not alter its character as one of 
fact; AIR 1957 SC 49: Foll. 

(Para 14) 


The intention with which a parti- 
cular transfer is made and the object 
which is to be achieved by such trans- 
fer is essentially a question of fact, the 
conclusion relating to which is to be 
arrived at on a consideration of the 
relevant material. (Para 7) 

Findings of the Appellate Tribunal 
that the transfer of shares by the as- 
Sessee in the instant case was not made 
with the intention or object of avoi- 
dance or reduction of liability to capi- 
tal gains so as to attract S. 52 were 
questions of fact and depended on in- 
ference of facts from the evidence or 
the material before the Tribunal. The 
determination of the question did not 
involve the application of any legal 
principles to the facts established by 


*(I. T. Ref. No. 50 of 1970, D/- 8-8- 
1970 — Cal.) 
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the evidence. Where the findings of 
the Tribunal were amply supported by 
evidence and were eminently reason- 
able, the fact that the amount involv- 
ed was very large could not justify a 
reference, as under S. 256 neither the 
Appellate Tribunal could make a refer~ 
ence nor could the High Court direct 
the reference to be made to it by the 
Tribunal on pure questions of fact. 
(Para 14) 
The question whether the assessee 
had held the shares beneficially and 
the question whether there was any 
binding legal agreement between the 
assessee and I.C.I. (the transferee) for 
transfer of the shares at par, were not 
relevant for the purpose of derermin- 
ing the intention or object underlying 
the transfer of the shares to LCI. by 
[he assessee. Order of ‘Calcutta High 
Court in Income-tax Reference No. 50 
L970, dated 8-9-1970 (Cal), Reversed. 
(Para 15) 


(B) Income-Tax Aet (1961), S. 52 
= Ingredients, 

The necessary ingredients of the 
section are: 

(i) there should be a direct or in- 
direct connection between the person 
who acquires a capital asset and the 
assessee; (ii) the Income-tax Officer 
should have reason to believe that the 
transfer was effected with the object 
3f avoidance or reduction of the liabi- 
ity of the assessee to capital gains: 
ui) if the first two conditions are 
satisfied then the full value of consi- 
leration for the transfer can be taken 
o be the fair market value of the capi- 
al asset on the date of tke transfer. 

(Para 6) 


-ases Referred: Chronological Paras 


1957) AIR 1957 SC 49 (V 44)= 
31 ITR 28, Sree Meenakshi Mills 
Ltd. v. Commr. of Income-tax, 
Madras 14 


M/s. N. A. Palkhivala, and Veda 
7yasa, Sr. Advocates, (M/s. T. A. Rama- 
handran and D. N. Gupia, Advocates, 
vith them), for Appellant; Mr. V. S. 
Jesai, Sr. Advocate, (M/s. S. K. Aiyar 
nd B. D. Sharma, Advocates, with 
lim), for Respondent, 

The Judgment of the Court was 
lelivered by i 

GROVER, J.:— This is an appeal 
y special leave from an order of the 
raleutta Hfigh Court directing the 
ncome-tax Appellate Tribunal, ‘B’ 
kench, Calcutta, to draw a statement 
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of case relating to four questions of 
law which, it was stated, arose out of 
the order of the Tribunal in the matter 
of assessment of the appellant which 
was the assessee in respect of the as- 
sessment year 1962-63. The Appellate 
Tribunal had rejected the application 
of the Commissioner of Income-tax 
requiring it to refer those questions to 
the High Court. -The High Court be- 
ing moved, issued a rule nisi and then 
made it absolute after full arguments 
without giving any reasons whatsoever. 


2. The assessee is a 100% sub- 
Sidiary of Imperial Chemical Industries 
Ltd., incorporated in the United King- 
dom (hereinafter referred to as LCL. 
for convenience). 1.C.I. advanced large 
amounts by way of loans to the asses- 
see from time to time. This, it was 
claimed, was done for subscribing to 
Shares in three Indian Companies call- 
ed Indian Explosives Ltd., Alkalai & 
Chemical Corporation of India and 
Atic Industries Private Ltd., (herein- 
after called as LE.L, A.C.C.L and 
ATIC respectively). Subsequently the 
assessee transferred the shares in the 
aforesaid companies at par to I.C.L. in 
Satisfaction of the loans advanced by 
that company. The Income-tax Officer 
applied S. 52 of the Income-tax Act 
1961 (hereinafter called the ‘Act’) and 
assessed the assessee to capital gains. 
The Appellate Assistant Commissioner 
took the contrary view end held that 
on the facts which had been establish- 
ed, the assessee was not liable to capi- 
tal gains under the aforesaid section. 
The Tribunal upheld the decision of 
the Appellate Assistant Commissioner 
by a detailed and well reasoned order. 


3. Broadly, the case of the as- 
sessee was that LC.I. wanted to make 
investments in India in sterling cur- 
rency. The assessee was already in 
existence but the other three com- 
panies which have been mentioned, 
were incorporated later. I.C.I. devised 
a scheme by which it could make the 
investment as desired by it and by 
which it could also take advantage of 
the tax relief which could be availed 
of by the new enterprises under Sec- 
tions 15 (C) and 56 (A) of the Income- 
tax Act 1922. The scheme in short 
was that I.C.I. would arrange to let the 
assessee hold shares in the three com- 
panies by investing the money which 
was to be given by LCI. to the asses- 
see. The modus operandi was that 
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I.C.. would give that money by way 
of loans to the assessee who agreed 
that the shares in the three companies 
- would be transferred to I.C.I. in satis- 
faction of the loans at par or issue 
price as and when desired by LCL All 
this was done after negotiations with 
the concerned Department of the Gov- 
ernment of India at the highest level 
and with the approval of the Reserve 
Bank of India. The entire scheme was 
conceived and was put into operation 
prior to 30th November 1956 when the 
Finance Bill was introduced re-impos- 
ing capital gains tax which had remain- 
ed abolished for certain years. There 
was a provision for charging interest 
by the I1.C.I. from the assessee at a rate 
not exceeding 1/2% above the Indian 


Bank rate which came to 51/2% per . 


annum but the interest was not to 
exceed in any case the dividends 
received by the assessee from those 
shares. It was claimed on behalf of 
the assessee that this arrangement was 
advantageous both to I.C.I. and the 
assessee. I.C.I. -having taken the risk 
(of depreciation in shares or other- 
wise) attached to the new business 
pioneering adventures, ensured that 
capital appreciation of the shares, if 
any, also went to itself. The assessee 
did not suffer any disadvantage be- 
cause it had to pay no interest if no 
- dividend was received and it could 
keep and get the benefit of any divi- 
dend in excess of 51/2%. As a result 
of I.C.I. investments being held through 
the assessee instead of: directly, I.C.I. 
achieved an advantage of saving tax 
in U. K.’ amounting to £68,000 in- the 
relevant - years. 


4, In 1959 the e E of 
Indian taxation regarding the grossing 
up of dividends was radically changed 
and by the Finance Act 1959, the sys- 
tem of grossing up of dividends (under 
os. 16 (2) and 18 (5) of 1922 Act) was 
abolished and intercorporate dividends 
became liable to - income tax at each 
stage. Thus, the dividends passing from 
the three companies through the asses- 
see to I. C. I. became liable to tax at 
two stages. This affected the net 
return of I.C.I. on its investments in 
the three companies substantially.’ In 
these circumstances, it was decided by 
LC.I. that the investments in the three 
companies should be held by it direct- 
ly. For that- reason it called upon the 
assessee in February 1961 to transfer 
to it the aforesaid shares in the three 


companies at the issue price in satisfac- 
tion of the sterling loans in accord- 
ance with the previous agreements. The 
approval of the Reserve Bank to these 
transfers was received in February 
1961 and the transfers were made in 
March/April 1961. According to the as- 
sessee there was no question of the 
transfer of shares having been effect- 
ed with the object of avoidance or 
reduction of the liability of the asses- 
see to capital gains which alone could 


attract the applicability of S. 52 of the 


Act. 


5. Section 52isin the following 
terms: . l 


“Consideration for transfer in cases 
of under-statement—Where the person 
who acquires a capital asset -from an 
assessee.is directly or indirectly con- 
nected with the assessee and the 
Inccme-tax Officer has reason to be- 
lieve that the transfer was effected 
with the object of avoidance or reduc- 
tion of the liability of the assessee 
under S. 45, the full value of the con- 
sideration for the transfer shall, with 
the previous approval of the Inspecting - 
Asstt. Commissioner, be taken to be 
the fair market value of the capital 
asset ‘on the date of the transfer”. 


6.. The necessary ingredients of 
the section are: (i) there should be a 
direct or indirect connection between 
the person who acquires a capital asset 
and the assessee; (ii) the Income-tax 
Officer should have reason to believe 
that the transfer was effected with the 
object of avoidance or reduction of the: 
liability of -the assessee to capital 
gains; (ii) if the first two conditions 
are satisfied then the full value of 
consideration for the transfer can be 
taken to. be the fair market value of 
the capital asset on- the date of the 
transfer, 


T. As spuds the first require- 
ment, that was admittedly satisfied in 
the present case. The second require~ 


‘ment could be satisfied only if there 


was any cogent material on which the 
Income tax Officer could have reason 
to believe that the transfers were 
effected with the object of avoidance 


or reduction of liability to capital 


gains. It is abundantly clear that the 
intention with which a particular trans- 
fer is made, and the object which is 
to be’ achieved by such tramsfer is es- 
sentially a question of fact, the conclu- 
sion relating to which is to be arrived 
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at on a consideration of the relevant 
material. In other words, before the 
Income tax Officer can have any rea- 
son to believe that a transfer was 
effected with the object mentioned in 
the ‘section, facts must exist showing 
that the object was to avoid or reduce 
the liability to capital gains. 


. 8. The Tribunal examined fully 
the correspondence and the other 
material with regard tc each of the 
three Indian companies in which the 
investment had been made of the 
money advanced by I.C.L to the asses- 
See. We may briefly notice the dis- 
cussion relating to each company. It 
was in or about 1949 that I.C.I. was 
asked by the Governmert of India to 
consider the manufactur2 of commer- 
cial Lasting High Explosives in India. 
Negotiations advanced more towards 
October 1952 when the representatives 
of I.C.I. met the officials of the Gov- 
ernment of India. The Tribunal referr- 
ed to the minutes of the meeting held 
on October 1, 1953 as also on the 6th 
October 1953. In the final draft of 
the Declaration of Intention dated 
November 5, 1953, it was mentioned 
that the Government had agreed that 
if I.C.I. made a loan to tke assessee the 
latter would hold the skares in LE.L. 
and that the loan “may be repaid by 
a transfer of the shares to I.C.I. at any 
time”. On 21st December 1954, the as- 
Sessee applied to the Reserve Bank of 
India for formal sanction for borrow- 
ing Rs. 160 lakhs from I.C.I. for the 
purchase of shares in I.E.L in terms of 
the agreement dated November 5, 1953. 
It was stated in the letzer that I.C.I. 
would charge no interes: until such 
time as the shares began to yield 
dividends. The loans were advanced 
from 30th September 1954 to 30th 
June 1957 by the I.C.I. to the assessee 
of the equivalent of Rs. 160 lakhs in 
Sterling. The other correspondence 
relating to the aforesaid amount was 
also noticed by the Tribunal. In 1958 
there was a Rights Issue by LE.L. 
LC.I. agreed to give a ban of Rs. 80 
lakhs to the assessee to cover the 
Sterling requirements of I. E. L. The 
assessee was to take up shares of that 
amount. The terms of -he loan were 
that I.C.I. had the right to acquire at 
any time the shares held by the asses- 
see in I-E.L. at par in satisfaction of 
the loan and the rate of interest pay- 
able on the loan was to be 1% above 
the Indian Bank rate. This was fol- 
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lowed by other correspondence and a 
resolution which was recorded on 30-9- 
1958 containing terms of the second 
loan of Rs. 80,00,000/-. It is not neces- 
sary.to refer to the other correspon- 
dence looked into by the Tribunal with 
regard to that loan. On 15-2-1961 the 
assessee was called upon by LCI. to 
transfer the investments in satisfaction 
of the loans. After the sanction was 
obtained from the Reserve Bank of 
India, the shares were transferred at 
par. The Tribunal referred to the un- 
disputed facts relating to the circum- 
Stances in which the scheme for ad- 
vancing the loan to the assessee for 
investment in I.E.L. came to be mooted 
and was ultimately approved by the 
Government. This is what the Tribu- 
nal said : 


“The above background would 
Show that the idea was not to make 
the assessee the real beneficial owner 
of the shares. The fact that the shares 
should be held only for 2 time benefi- 
cially by the assessee is clear from the 
oro of Intention” dated 5-11- 

953.” 


9. Before the ‘Tribunal the 
counsel for the Department had accept- 
ed the position that if there was an 
arrangement or agreement befcre the 
reintroduction of capital gains tax he 
would have no case. According to him, 
until the transfers were actually made 
of the shares, there was no agreement 
on which the parties could have gone 
to court in order to obtain the share 
transfers at par in favour of I.C.I. The 
Tribunal proceeded first to examine 
whether there was any kind of under- 
standing between the assessee and 
I.C.I. regarding the transfer of shares 
at par. After recapitulating the cor- 
respondence and the relevant facts, 
the Tribunal came to the following 
conclusion: 


“Taking this along with the minu- 
tes of the meeting with the officials of 
the Government of India, in October 
1953, it is clear that the whole idea of 
I.C.I. throughout was to make some 
funds available to the assessee so that 
the shares could be acquired in its 
name and that the shares could be 
transferréd to LC.I. as and when it 
demanded”, 


It was, however, stated by the Tribu- 
nal that taking into account the corres- 
pondence and the documents referred 
to earlier it was satisfied with the as- 
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sessee’s case that the transfer of shares 
to London at issue price or at par was 
throughout the basis of the advances of 
loans to the assessee. It is necessary to 
reproduce paragraph 31 of the order 
of the Tribunal: 


“In October 1953, there was no 
mention of any capital gains tax being 
revived. At that time the assessee 
could not have had any idea of avoid- 
_ ing or reducing any liability to capital 
gains tax. The learned counsel for the 
department laid some emphasis on the 
fact that there was no enforceable 
arrangement. The question as to whe- 
ther there was an enforceable arrange- 
ment or not is not really material. 
What we have to find out is whether 
the object in putting through these 
transactions of taking over the shares 
at par or at issue price was one of 
avoidance or reduction of liability to 
capital gains tax. That object does not 
get established by the mere absence 
of an enforceable arrangement. Hav- 
ing regard to the assessee being the 
subsidiary of I.C.I, there is nothing 
surprising about the arrangement not 
being so formal or not being put 
through after complying with all the 
necessary legal formalities. The ab- 
sence of formal agreement is thus 
understandable in this context and 
cannot by itself suggest anything in 
favour of the department. Businessmen 
are not always motivated by legalistic 
considerations. Even taking that the 
arrangement was only binding moral- 


ly and not legally, still so long as the 


assessee wanted to fulfil a moral obli- 
gation and had not the capital gains 
tax in mind, it cannot be said that the 
transaction was entered into with the 
object of avoidance or reduction of 
liability to capital gains tax”. l 


10. 
say: 


“We have to find out the object 
of the transaction. It is removed in 
point of time from the result. In such 
a case one cannot try to infer the ob- 
ject from the results. We really have 
to put ourselves at a point of time 
when the transaction was conceived... 
ere Taking the materials Mefore us, 
we consider that there is nothing to 
suggest that the parties had the capital 
gains tax in their mind in 1953 and 
later when they put through the afore- 
said transactions. We have, therefore, 
to hold that the factual requisites of 


The Tribunal proceeded to | 


section 52 have not been established 
here”. 


11. In dealing with the second 
Company, namely, ACC. it was 


pointed out by the Tribunal that the 
scheme for manufacturing Polythene 
was placed before the Government of 
India by a lettar of the assessee dated 
13-12-1955 addressed to Mr. H. V. R. 
Iengar, Secretary, Ministry of Com- 
merce & Industry, in which it was 
specifically stated that to enable the 
assessee to subscribe for the new shares 
I.C.I. would lend the subscription 
monies to the assessee on the under- 
standing that ata later date LCL 
could acquire at the issue price these 
new shares in satisfaction of its loan. 
The Tribunal dealt with all the rele- 
vant facts relating to the loan advanc- 
ed to A.C.C.I. including those stated 
in the affidavits of P. T. Manzies dated 
17-8-1966 and U. R. Newbery dated 
10-1-1967 and considered that the 
transaction relating to this Company 
was not in any way different from 
those relating to the LE.L. ATIC, the 
the third Company was incorporated 
primarily for the manufacture of cer- 
tain Dye-stuffs. On 29-12-1955 LC.L 
agreed to advance Rs. 25 lakhs as loan 
to the assessee. The shares acquired 
under the loan could be transferred to 
I.C.I. on request by the latter at the 
issue price. I.C.I. waived its right to 
interest on the loan until the com- 
mencement of the period in respect of 
which ATIC paid the dividend., There 
was a further loan of Rs. 35,00,000/- on 
the same terms. These shares were also 
subsequently required to be transfer- 
red to I.C.I. in February 1961. The Ap- 
pellate Assistant Commissioner had 
referred to the affidavits which had 
been filed on behalf of the assessee and 
had mentioned that the Department 
had not cross-examined the deponents. 
Before the Tribunal the counsel for the 
Department stated that he accepted 
the affidavits as correct in so far as 
facts were concerned but he only dis- 
puted the inferences therefrom. The 
Tribunal in this connection observed: 


In our opinion, once the facts 
mentioned therein are taken as correct, 
the inference that the transaction was 
not for the purpose of avoiding or 
reducing liability to capital gains tax 
has to follow”. 

12. Finally the ‘Tmbunal, as 
stated before, confirmed the decision 
of the Appellate Assistant Commis- 
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sioner that the material on record did 
not justify the conclusion of the 
Income-tax Officer that the object of 
the transfer of the shares of all the 
three Companies by the assessee to 
T.C.I. was the avoidance of liability to 
capital gains which would attract the 
applicability of S. 52 of the Act. 


13. The Commissioner of 
Jncome-tax asked for a reference on 
six questions. The Tribunal again exa- 
mined the further contentions of the 
Department in its order dated 28-7- 
1969 by which it declined to make the 
reference on the grounc. that no ques- 
tion of law arose out cf the order of 
the Appellate Tribunal. Only four 
questions appear to have been pressed 
for being referred. As regards ques- 
tion No. 1 (which was No. 3 before the 
Tribunal) it was pointed out that it 


proceeded on the basis that there was. 


some dispute about the construction of 
the correspondence or documents. The 
Tribunal observed that there was no 
such dispute and it had not been sug- 
gested that a particular expression in 
any letter or document had been 
wrongly construed. Regarding question 
No. 2 (which was. No. 4 before the 
Tribunal), the Departmental repre- 
sentative was asked to particularise 
the documents or evidence omitted 
from consideration. He referred to cer- 
tain documents and evidence which 
according to him had not been consi- 
dered by the Tribunal. The Tribunal 
made it clear that all the relevant 
materials which had been referred to 
had been considered by it. These mate- 
rials were distributed over four bulky 
volumes of typed records and, there- 
fore, each document could not have 
been mentioned in the order. Nothing 
relevant was actually over-looked. At 
any rate, the documents on which par- 
ticular reliance was placed on behalf 
of the Department were considered and 
the Tribunal observed that the grie- 
vance of omission of materials from 
consideration related to irrelevant mat- 
ters. As regards the other two ques- 
tions, the Tribunal observed that the 
charge of perversity was only a des- 
perate attempt at extracting a question 
of law where none existed and that 
the object or intention of an assessee 
was always a question of fact. It was 
a factual inference to be drawn from 
other facts. It was pointed out that on 
the construction of S. 52, the parties 
had not joined any isste, 
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14. We may now mention the 
four questions which the High Court 
directed to be referred: 


1. “Whether on the facts and in 
the circumstances of tke case and on 
a proper construction of the docu- 
ments referred to and/or considered by 
it the Tribunal was right in arriving 
at the finding that the transfer of the 
Shares to Imperial Chemical Industries 
Ltd., London at the issue price or par 
was throughout the basis of the advance 
of loans to the assessee? 

2. Whether, in arriving at the said 
finding the Tribunal misdirected it- 
self in law in basing the said finding 
on evidence covering some matters only 
and ignoring evidence on other essen- 
tial matters? 


3. Whether, on the facts and in 
the circumstances of the case and 
particularly in view of the finding that 
there was no enforceable agreement 
making it obligatory upon the assessee 
to transfer the shares to Imperial 
Chemical Industries Ltd., London, at 
par or issue price the conclusion of the 
Tribunal that the transfer of the shares 
by the assessee to the latter company 
at par was not effected with the object 
of avoidance or reduction of the liabi- 
lity of the assessee to capital gains tax 
was unreasonable or perverse ? 


4. Whether, on the facts and in the 
circumstances of the case, the Tribunal 
was right in holding that Section 52 of 
the Income-tax Act, 1961, was not-ap- 
plicable to the facts of the case?” 


On the analysis of Section 52 of the 
Act made by us ata previous stage 
and the clear, cogent and precise find- 
ings and conclusions of the Appellate 
Tribunal we are wholly unable to 
comprehend, how any question of law 
of the nature sought to be referred 
arose or arises from the order of the 
Appellate Tribunal. It is unitortunate 
that in a case of this nature and magni- 
tude, the High Court did not choose to 
record a speaking order to enable us to 
appreciate the reasons which prevailed 
with it for directing the four questions 
to be referred. The Jurisdiction in the 
matter of reference can be exercised 
(i) when the point for determination is 
a pure question of law such as con- 
struction of a statute or document of 
title; (ii) when the point for determina- 
tion is a mixed question of law and 
fact; while the finding of the Tribunal 
on the facts is final its decision as to 
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the legal effect of those findings is a 
question of law (iii) a finding on a ques- 
tion of fact is open to attack as 
erroneous inlaw when thereis no evi- 
dence to support it or if it is perverse. 
Where, however, the finding is one of 
fact, the fact that it is an inference 
from other basic facts will not alter 
its character as one of fact (See Sree 
Meenakshi Mills Ltd. v.. Commr. of 
Income-tax, Madras, 31 ITR 28 = 
(AIR 1957 SC 49). In that case it was 
held that there was no question of 
construction of any statutory provision 
or document of title. The issues which 
arose for determination, whether the 
sales entered in books of the appel- 
lant in the. names of the intermediaries 
‘were genuine, and if not, to whom the 
goods were sold and for what price, 


were all questions of fact. Their de-- 


terminétion did not involve the applica- 
tion of any legal principles to facts 
established by the evidence. The 
findings of the Tribunal were amply 


supported by evidence and were emin- 


ently reasonable. It, therefore, follow- 
ed that there was no question which 
could be referred to the Court under 
Section 66 (1) of the Income-tax Act 
1922. The same ‘principles will apply 
when a reference is sought under Sec- 
tion 256 of the Act. We are altogether 
unable to see how findings of the Ap- 
pellate Tribunal that the transfer of 
shares in the present case was not 
made with the intention or object of 
avoidance or reduction of liability to 
capital gains were not questions of fact 
and did not depend on inference of 
facts from the evidence or the material 
before the Tribunal. It can well be 
said that the determination of the 
‘|question whether the object-of the as- 
sessee was to avoid or reduce its liabi- 
lity to capital gains by making the 
transfers in question did not involve 
the application of any legal principles 
to the facts established by the evidence. 
The findings of the Tribunal were 
amply supported by evidence and were 
eminently reasonable. It is true that 
the amount involved is very large but 
that cannot justify a reference as 
under Section 256 of the Act neither 
the Appellate Tribunal could make a 
reference nor could the High Court 
direct the reference to be made to it 
by the Tribunal on pure questions- of 
fact. a 


15. The learned counsel for the 
. Commissioner has sought to invite our 


/ 
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A.I. Re 


attention to certain parts of the order 
cf the Tribunal and, in particular, to 
the statement extracted by us at an 
earlier stage about the question whe- 
ther the assessee had held the shares 
beneficially and the point which was 
debated before the Tribunal whether 
there was any binding legal agreement 
between the assessee and I. C. I. for 
transfer of the shares at par. We are 
unable to see how these matters were 
relevant for the purpose of determin- 
ing the. intention or object underlying 
the transfer of the shares to I. C.I. 
by the assessee.- Once the Tribunal 


' came to the conclusion which was 


purely one of fact that before there 
was any proposal to reimpose capital 
gains tax which came to be embodied 
in the Finance Bill towards the end of 
November 1956, the scheme had been 
fully evolved between the assessee 
and I. C. I. of making the loans by the 
latter to the former for being invested 
in the three ccmpanies and that the 
shares would be transferred: at par by 
the assessee to I. C. I. whenever desir- 
ed, the applicability of Section 52 
could not be attracted as the same de- 
pended’ on certain facts which must 
exist or must be found and which had 
not been so found by the TribunaL 
16.. In the result the appeal is 
allowed and the order of the High 
Court is hereby set aside. The as- 
Sessee shall be entitled to its costs in 
this Court. - 
Appeal allowed 
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The State of Madhya Pradesh and 
others, Appellants v. Sardar D. K. 
Jadhav, Respondent. 

Civil Appeal No. 32 of 1971, D/- 
14-12-1971. | 

(A) M. B. Abolition of Jagirs Acf, 
Smt. 2008 (28 of 1951), S. 5 (c) — Tank 


on occupied land — It is sufficient even 


if part of the tank is situated in one 


.cr other of the tenures mentioned in 
S. 2 (1) (ix), Clauses (a) to (d) and rest 
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is included in land held as Khud-Kasht 
and homestead. — 


To attract Clause (2) of Section 5 
to get the tank in question saved, 
it is not necessary that she entire.tank 
Should be exclusively situated in one 
or other of the tenures enumerated in 
sub-clauses (a) to (d) of Section 2 (1) (ix) 
or exclusively in the land held as khud- 
kasht and land comprised in home- 
stead. Therefore, it is not possible to 
accept the contention that only those 
fanks, which are on khud-kasht land 
of the Jagirdar are saved to him. 

. (Para 24) 
_ From this, it follows that the mere 
fact that a part of the tank is in the 
occupation of the tenants as tenure- 
holders does not detrazt from opera- 
tion of the saving Clause (c) of Sec- 
tion 5. Expression “any other person” 
is comprehensive enough to take in the 
persons who were hclding the land 
On one or other of the tenures enu- 
merated in sub-clauses (a) to (d) of 
Section 2 (1) (ix). (Para 25) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 1186 (V 55) =: 
Civil Appeals Nos. 1244 and 
1245 of 1967, D/- 25-1-1968 = 
(1968) 2 SCR 823, Stace of 
Madhya Pradesh v. Serdar 
D. K. Jadav 1,7,8 


Mr. I. N. Shroff, Advocate, for Ap- 
pellants; Mr. V. S. Desai, Sr. Advocate, 
(M/s. S. K. Mehta and K. L. Mehta, Ad- 
vocates of M/s. K. L. Mehta and Co., 


and M/s. V. K. Sapre and K. R. 
Nagaraja, Advocates, with him.) for 
Respondent. 


The Judgment of the Court was 
delivered by , 


VAIDIALINGAM, J.:— The short 


question that arises for consideration 
in this appeal, on cert-ficate, is whe- 
ther the High Court has complied with 
the directions given by this Court in its 
judgment D/- 25-1-196& in Civil Ap- 
peals Nos. 1244 and 1245 of 1967 = 
(reported in AIR 1968 35C 1186) and 
adjudicated upon the question whe- 
ther the claim made by the respon- 
dent that the tanks and wells in ques- 
tion were constructed on “occupied 


land” belonging to the Jagirdar within 


the meaning of Section 5 (c) of the 

Madhya Bharat Abolitior. of Jagirs Act, 

Samvat 2008 (Act 28 of 1951) (herein- 

ren to Be referred as the Abolition 
ct). 


Out of the amount, 


State of M. P. v. D. K. Jadhav (Vaidialingam J.) [Prs. 1-5] S. C. 1531 


2. The facts leacing up to the 
present decision of the High Court may 
be stated: In Samvat 1885 the Buler of 
the erstwhile Gwalior state conferred 
on the predecessor in title of the res- 
pondent the Jagir of Mauza Siroli 
situated in Pargana Gwalior. The 
Abolition Act came into force on De- 
cember 4, 1952. Section 3 provides for 
tesumption of Jagir-lands by the Gov- 
ernment. Under sub-section (3) the 
date appointed under Section 3 as the 
date for resumption of Jagir-lands is 
“the date of resumption’. After the 
issue of notification under Section 3, 
appointirg a date for resumption, 
all the property in the Jagir includ- 
ing Jagir-lands, forests, trees, fisheries, 
wells, tanks, ponds ete. stood vested in 
the State under Section 4 of the Aboli- 
tion Act. But under Section 5 (c) all 
tanks, trees, private wells and buildings 
in or on the occupied lands, belonging 
to or held by the Jagirdar or any other 
person, were excluded from vesting. 


3. After the abolition of Jagirs 
under the Abolition Act, proceedings 
were initiated for determining the com- 
pensation payable to the respondent 
and the same was determined. 
so determined, 
certain loans were deducted and the 
balance amount was paid. The 
Madhya Pradesh Land Revenue Code, 
1959 (M. P. Act 20 of 1959) (herein- 
after to be referred as the Code) came 
into force on October 2, 1959. Sec- 
tion 251 of the Code provided for vest- 
ing in the State Government all tanks 
Situated on unoccupied lands, in the 
circumstances mentioned therein. The 
said section made provision for claim- 
ing compensation in the manner laid 
down therein. x 


4. The respondent on April 5, 
1961 made an application to the 
Collector, Gwalior under Section 251 
of the Code claiming compensation 
for tanks which, according to him, had 
been built by himself? and his pre- 
decessor in title over an area of 1679 
bighas and 18 biswas of land. There 
were various orders passed by the 
authorities in connection with the said 
claim for compensation. 


5. The respondent moved the 
Madhya Pradesh High Court under 
Article 226 of the Constitution by two 
writ petitions to quash two orders of 
the Collector of Gwalior and two orders 
of the Additional Commissioner, 
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Gwalior Division. 'The writ petitions 
were opposed by the State on the 
ground that the four tanks claimed by 
the writ petitioner were really not 
tanks and in any case the tanks were 
not on “occupied land” within the 
meaning of Section 5 (c) of the Aboli- 
tion Act and the wells claimed by him 
had also vested in the State under 
Section 4 (1) (a) of the Abolition Act. 

6. The High Court by its 
judgment dated November 30, 1966 
allowed the writ petitions and quashed 
the four orders, referred to above, on 
the ground that the claim made by the 
respondent that the tanks were on 
“occupied land” under Section 5 (c) of 
the Abolition Act, has to be decided 
by the Jagir Commissioner in the 
manner required under Section 17 of 
the said Act. 


T. The State challenged before 
this Court in Civil Appeals Nos. 1244 
and 1245 of 1967, the decision of the 
Madhya Pradesh High Court. The con- 
tention raised on behalf of the State 
was thət S. 17 of the Abolition Act had 
no application and that it was the func- 
tion of the Jagir Commissioner alone 
to inquire whether the claim of the 
writ petitioner under Sec. 5 (c) of the 
Abolition Act was well founded on 
merits and then refer the matter for 
the final decision of the Government 
under Section 17 of the. Abolition Act. 
After a consideration of the scheme of 
the Abolition Act and in particular of 
Section 17, this Court accepted the 
contention of the State and held that 
the inquiry contemplated under Sec- 
tion 17 by the Jagir Commissioner re- 
lates to compensation to be paid to the 
Jagirdar whose Jagir is vested in the 
State Government and once the com- 
pensation is determined and paid, no 
further inquiry under Section 17 is 
contemplated. In this view, by its 
judgment D/- 25-1-1968 (reported in 
AIR 1968 SC 1186), this Court set 


aside the orders passed by the High - 


Court. 


8. This Court: further held that 
the writ petitioner, namely, the pre- 
sent appellant before us, is not left 
without any remedy to agitate his 
claim that the tanks and wells claimed 
by him were constructed on occupied 
land and that they have been saved 
from vesting in the Government under 
Section 5 (c) of the Abolition Act. It 
was held that if the writ petitioner was 
able to establish this plea, the State 


Government will have no power or 
authority to take possession of such 
tanks and wells, as the title thereto 
did not vest in it in view of Sec. 5 (c) 
of the Abolition Act. It was further 
held that Section 5 (c) has an overrid- 
ling effect on Section 4 of the Abolition 
Act. In this view this Court held that 
it was the duty of the High Court to 
have decided the jurisdictional fact as 
to. whether the tanks and wells claim- 
ed by the present respondent belonged 
to the Jagirdar within the meaning of 
Sec. 5 (c) of the Abolition Act and that 
if the High Court accepted the said con- 
tention, the High Court was competent 
to issue a writ under Article 226 of 
the Constitution directing the State to 
hand over possession of the said tanks 
and wells to the writ petitioner, Ulti- 
mately, for all the reasons given in 
its judgment, this Court set aside the 
decision of the High Court and remand- 
ed the proceedings for deciding afresh 
the claim made by the writ petitioner 
under Section 5 (c) of the Abolition 
Act. Liberty was given to the parties 
to place before the High Court such 
further evidence, 
mentary, as they may desire to give 
cn the point at issue. The main judg- 
ment was given in Civil Appeal No. 
1245 of 1967. For the same reasons 
given in the said judgment, Civil Ap- 


‘peal No. 1244 of 1967 -was also re- 


manded in accordance with the direc- 
tions given in Civil Appeal No. 1245 
of 1967. The said decision of this 
Court is reported in State of Madhya 
Pradesh v. Sardar D. K. Jadav, (1968) 
2 SCR 823 = (AIR 1968 SC 1186). 


9. After remand, when the 
matter was taken up by the High 
Court, both the appellant and the res- 
pondent, filed many documeńts and ex- 
amined witnesses with particular re- 
ference to the claim regarding the 
wells and the tanks made by the res- 
pondent under Section 5 (c) of the 
Abolition Act. 


10. The respondent laid his 
claim on the ground that the tanks and 
wells had been constructed on lands 
which were his “Khudkasht lands” as 
also on lands held on tenure by other 
persons. But ultimately his claim was 
on the basis that the wells and tanks 
were all on occupied land belonging to 
the Jagirdar or any other person, as 
laid down under Section 5 (c) of the 
Abolition Act. 


oral and docu- : 
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= IL The State, on the other 
hand, denied the right of the responc- 
ent to claim any right in the said tanks 
and wells on the ground that they were 
not located on occupied land belong- 
ing to the Jagirdar, but were situated 
on lands which were in the possessicn 
of tenants. Hence, according to tke 
State, the said tanks and wells were not 
saved to the respondent under Sec- 
tion 5 (c) of the Abolition Act, ard 
that they have vested in the State, as 
rightly held by the Revenue authe- 
rities. In short, the contention of tke 
State appears to have been that on-y 
those tanks and wells, which are cn 
occupied land belonging to the Jagi-- 
dar and in his possession as “Khud- 
kasht” Jand alone are saved under 
Section 5 (c) of the Abolition Act. 


12. At this stage we may mem- 
tion that though the respondent lad 
claim to certain wells also in additicn 
to the tanks, it is seen from the judg- 
ment of the High Court that during 
the stage of arguments, if was repre- 
sented on his behalf that three out pf 
five wells were already in his posses- 
sion and that no adjudication is neces- 
sary regarding those wells. Regard- 
ing the other two wells, it is also seen 
that the respondent jabondoned is 
claim before the High Court. Ther2- 
fore, the entire controversy, which the 
High Court had to decide zentred rour-d 
the claim, regarding the tanks, made 
by the respondent under Section 5 (r) 
of the Abolition Act. 


13. Though various matters 
have been adverted to by the High 
Court in its judgment, its material find- 
ings are as follows: That the four 
tanks as also the pick-up weir are tanxs 
within the meaning of the Abolition 
Act: The four tanks as also ‘the picz- 
up weir belonged to the respondent 
at the time of the resumption of Jagirs 
under . the Abolition Act, namely, 
December 4, 1952; Section 5 (c) is 
clearly attracted if the rizht of owner- 
ship or possession of the tanks belon2z- 
ed either tọ the Jagiriar or to any 
other person as against the said rigat 
belonging to the 
or the State. The fact that a part >f 
the bed of the tanks may be in the 
occupation of tenants is of no cons=- 
quence in holding in favour of the rs- 
pondent under S. 5 (c) of the Aboi- 
tion Act. The entire areas of the tans 
in the possession of the respondent 


community at lar:ze - 
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as his Khud Kasht land and also 
in the occupation of the tenants are 
both saved under S. 5 (c) and do not 
vest in the State under S. 4 of the 
Abolition Act. On these findings, the 
High Court accepted the contention of 
the respondent and held that the tanks 
claimed by him are saved under Sec- 
tion 5 (c) and they have not vested in 
the State under the Abolition Act. 
14. We may state at this stage 
that the Eigh Court has not thought it 
necessary to consider the precise area 
of each one of the tanks as the tenants 
were not parties to the proceedings. 
Ultimately, the High Court held that 
on resumption of Jagirs under the 
Abolition Act, the four tanks and the 
pick-up weir are saved tothe respon- 
dent under S. 5 (c) of the Abolition Act, 
subject to certain observations con- 
tained in the judgment. In consequ- 
ence, the High Court quashed the four 
orders of the Revenue authorities, 
referred to, in the judgment. 


15. Though Mr. I. N. Shroff, 
learned counsel for the State, has 
raised seyeral contentions, in our view, 
most of them do not servivein view of 
the specific directions containedin the 
order of remand passed by this Court. 
The only two contentions that have 
been advanced by him and required to 
be considered are: (1) That the High 
Court has not complied with the direc- 
tions given by this Court in its order 
of remand: and (2) The High Court has 
not found that the said tanks are situa- 
ted on “occupied land”? so as to be 
saved under S. 5 (c). of the Abolition 
Act. The counsel has, no doubt, point- 
ed out certain other circumstances, 
which, according to him, constitute an 
infirmity in the judgment of the High 
Court. 

16. On the other hand, Mr. V. 
S. Desai, learned counsel for the res- 
pondent, has pointed out that the direc- 
tions of this Court have been fully 
complied with and that after a very 
elaborate consideration of the materials 
placed before it by both the parties, 
the High Court has recorded a finding 
that the tanks claimed by the respon- 
dent are on the “occupied land”? be- 
longing to or held by the Jagirdar or 
any other person as required under 
S. 5 (c) of the Abolition Act. The fact 
that the High Court has not consider- 
ed it necessary to adjudicate upon the 
exact area of the tanks is of no conse- 
quence because that is a matter to be 
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decided as between the Jagirdar and 
the other tenure-holders, if any. Once 
the requirement that the tanks are on 
òccupied land and that they belong to 
the Jagirdar or to any other person, 
is satisfied they are saved under S. 5 
(c) of the Abolition Act. That was the 
only point that the High Court was 
directed to adjudicate upon and on 
that aspect clear findings have been 
recorded by it. T 


17. Before we . deal with the 
contentions of the learned counsel on 
both sides, it is necessary to refer to 
the material provisions of the Aboli- 
tion Act. The expressions “Homestead” 
and “Occupied land” are defined in 
sub-clauses (iv) and (ix) of S. 2 (1) 
and they are as follows: 


“2 (1) In this Act unless the con- 

text otherwise requires — 
XX XX xx 

“(iv) “Homestead” means a dwell- 
ing-house together with any court- 
yard, compound, attached garden .or 
bari, and includes any out-building 
used for agricultural purposes and any 
tank or well appertaining to the dwell- 
ing-house. a 

(ix) “Occupied land”: means land 
held immediately before the com- 
mencement of this Act on any of: the 
following tenures, namely, 

(a) Ex-proprietary; 

(b) Pukhta Maurusi; 

(c) Mamuli -Maurusi; 

(d) Gair Maurusi; 
and includes land held as Khud-kasht 
and land comprised in a homestead;”’ 


18. section 3 deals with resum- 
ption of. Jagir lands by the Govern- 
ment. As we have. already mentioned 
the date of resumption is December 4, 
1952. Section 4 enumerates the vari- 
ous items which vest in the State, un- 
less the contrary has been provided in 
the Abolition Act. Section 5 saves from 
vesting. certain items and clause (c), 
which is material is as follows: 


“Section 5: Private wells, trees, 
buildings, house-sites and enclosures- 
Notwithstanding anything (contained 
in the last preceding section — 4 

XX XX xx 


(c) all tanks, trees, private wells 
and buildings in or on occupied land 
belonging to or held by the Jagirdar 
or any other person shall continue to 
belong to or, be held by such Jagirdar 
or other person.” 


19. Regarding the first conten- 


tion, we are satisfied that the High 


Court has complied with the directions 
given by this Court in its remand 
order. The High Court was directed 
fo decide the jurisdictional fact as to 
whether the tanks and wells claimed 
by the respondent belonged to the 
Jagirdar and were saved under S. 5 
(c) of the Abolition Act. Therefore, the 
only investigation that had to be made 
by the High Court was on the point, 
referred to above. In. fact, it is seen 
that the High Court has been very 
considerate when it allowed the ap- 
pellant to raise various other ques- 
tions, such as, the locus standi of the 
respondent, to file the writ petition, 
the question of non-impleading of the 
tenants in possession of lands over 
which part of the tanks are situated 
and the undue delay in filing the writ 
petition. Further, the High Court has 
allowed the appellant to raise the ques- 
tion that the respondent is estopped 
from seeking relief regarding the tanks 


.under S. 5 (c) in view of the stand 


taken by. him before the Revenue au- 
thorities in his application for award 
of compensation. These matters should 
not have been permitted to have been 
raised by the appellant. If these con- 
tentions were available to the appel- 
lant, they should have been raised be- 
fore this Court in the appeals, referred 
to earlier. Any how the High Court 
has gone into those matters and held 
against the appellant. Therefore, far 
from not complying with the directions 
given by this Court, it has even allow- | 
ed the appellant to raise certain con- ` 
tentions which were not available to 
it at the stage when the matter was 
being considered after remand. There- 
fore. the first contention will have to 
be rejected straightway. 


20. Regarding the second con- 
tention, if is also clear from the judg- 
ment of the High Court that it has 
very elaborately considered the vari- 
ous aspects presented to it, both by the 
appellant as well as the respondent. 


. After a consideration of the materials 
' so placed before it and having due 


regard to the provisions of the Aboli- 
tion Act, the High Court, as we have 
pointed out earlier, has considered, as 
directed by this Court, the main ques- 
tion whether the tanks are saved under 
S. 5 (c) of the Abolition Act. In that 
connection the High Court had natural- 
ly to consider the scope of the defini- 
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tion of “Occupied land” under S. 2 (1: 
(ix) of the Abolition Act. It is after a 


consideration of all these aspects that. 


the High Court has found that the four 
tanks belonged to the respondent at 
the time of resumption and the said 
tanks were on occupied lend belonging 
to the Jagirdar or any other person. 
Therefore, it considered -the question 
properly as per the remand order and 
has given a finding on the same. As 
to whether the said finding is correct 
or not, is a different matter. But the 
criticism that it has not considered the 
point regarding the saving of the tanks 
under S. 5 (c) of the Abolition Act, 
cannot be accepted. 


21. Now coming to the merits, 
it is clear that as from the date of 
resumption, the consequences enume- 
rated under S. 4 will have full effect. 
Except as otherwise provided in the 
Abolition Act, normally under Cl. (a) 
of Section 4 {1) the right, title and in- 
terest of every Jagirdar every 
other person claiming through him in 
his Jagir lands including among other 
items, tanks, shall stand resumed to 
the State. The saving is provided 
under S. 5. If the respondent is able 
to establish that the tanks in question 
are on occupied land belonging or held 
by the Jagirdar or any other person, 
then those tanks are saved in favour of 
the respondent under S. 5 (c) of the 
Abolition Act. It may be mentioned 
at this stage that though the items are 
all described as tanks, it ¿s in evidence 
that they get sub-merged at times and 
at other times portions of the same 
are being cultivated either by the res- 
pondent or by other persons under cer- 
tain tenures. That is, parts of the 
tanks are included and held by the res- 
pondent as khud kasht end rest of it 
is held by the tenure-holders, who 
have got tenancy rights cover them. 


22. As the other tenure-hol- 
ders, namely, the tenants, were not 
parties before the High Court, the ques- 
tion of the extent of the area of the 
tanks was not decided ard it was left 
open. But the entire 
tanks had been given by tthe ‘respon- 
dent as 1679 bighas and 18 biswas of 
land and this claim was fully known 
to the Revenue authorities, who raised 
the specific plea that the said tanks 
are not on occupied land. Therefore, the 
circumstance that the High Court did 
not adjudicate upon the question of the 


axtent of the - 
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extent of the tanks, is of no ccnsequ- 
ence and it is not material for the 
point in dispute. 

23. In order to get the tanks in 
question saved under S. 5 (c) of the 
Abolition Act, the - respondent will 
have to establish: (a) They were on 
occupied land; and (b) They belonged 
to or were held by the Jagirdar or any 
other person. 


24. We have already extracted 
the difinition of “occupied land”. The 
essential ingredient of such land is 
that it must have been held immediate- 
ly before the commencement of the 
Abolition Act under one or-other of 
the four tenures mentioned in sub- 
cls. (a) to (d). We have not been 
shown about the existence of any other 
type of tenure. The occuried land will 


‘also include as per the definition lands 


held by the Jagirdar as khud kasht as 
well as the land comprised in a homes- 
tead. Therefore, occupied land com- 
prises broadly of two types of lands: 
(1) four categories of land held under 
the tenures enumerated in sub-cls. (a) 
to (d); and (2) comprised in khud-kasht 
and “Homestead”. To attract cl. (c) of 
5. 5, the tank must be shown, in the 
first instance, to be on occupied land, 
that is, on land comprised under the 
tenures enumerated in sub-clauses (a) 
to (d) or in the land held as khud-kasht 
and homestead. In our opinion, it is 
not necessary that the entire tank 
should be exclusively situated in one 
or other of the tenures enumerated in 
sub-clauses (a) to (d) of S. 2 (1) (ix) or 
exclusively in the Jand held as khud- 
kasht and land comprised in homestead. 
The requirement of the tanks in ques- 
tion being on occupied land, will be 
satisfied even if part of the tank issi- 
tuated in one or other of the tenures 
mentioned in sub-clauses (a) to (d) of 
cl. (ix) of S. 2 (1) and the rest of it is 
included in the land held as khud- 
kasht and land comprised in a home 
Stead, That is, the entire area of the 
tank must be comprised in either the 
tenures or the khud-kasht and home- 
stead or in both. Therefore, it is not 
possible to accept the contention ad- 
vanced on behalf of the appellant State 
that only those tanks, which are on 
khud-Kasht land of the Jagirdar are 
saved to him. Acceptance of such a 
contention will be ignoring the clear 
wording of cl. (ix) of S. 2 (1) which 
takes in also lands held on the various 
tenures referred to therein. 
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25. From this, it follows. that 
the mere fact that a part of the tank 
is in the occupation of the tenants as 
tenure-holders does not detract from 
operation of the saving cl. (c) of S. 5. 
There is no controversy that at the 
material date the occupied ‘lands on 
which the tanks are situated belonged 
to or were held by the Jagirdaror any 
other person. The expression “any 
_jother person” is comprehensive enough 
to take in the persons who were hold- 
ing the land on one or other of the 
tenures enumerated in sub-clauses (a) 
to (d) of S. 2 (1) (ix) of the Abolition 
Act. Whatever may be the extent of 
the tanks in the possession of the res- 
pondent, as his khud~kasht or homes- 
tead and in the possession of the 
tenure-holders, the position ultimate- 
ly is, that the entire extent of the tanks 
is in “occupied land” belonging to or 
held by the Jagirdar or any other per- 
son. The actual extent and the area 
held by the Jagirdar and the tenure- 
holders can be worked out only in the 
presence of both these parties. 

26. To conclude, we are satisfi- 
ed that the High Court has applied the 
correct test to find out whether the 
tanks are saved under S. 5 (c) of the 
Abolition Act. We are also in agree- 
ment with the finding of the High 
Court that the four tanks and the pick- 
up weir are saved to the respondent 
under S. 5 (c) of the Abolition Act. 

27. In the result, the judgment 
and order of the High Court are con- 
firmed and this appeal dismissed with 


costs. 
Appeal dismissed. 
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GROVER, JJ. 

S. Chinna Narasa Reddy, Appel- 
fant v. D. Jagadeeswara Rao and 
others, Respondents. 

Civil Appeal No. 2521 of 1969, D/- 
10-11-1971. 

(A) Andhra Pradesh Motor Vehi- 
cles Rules (1957), R. 212 (1) (ii) (a) — 
Expression “a new entrant” 
pretation of — It means a new entrant 


*(Writ Appeal No. 77 of 1969, 7 7- 
11-1969 — Andh. Pra.) 


BP/BP/F692/71/GKC 


_ 


— Inter-- 


A. I. R- 


to the stage carriage business and not 
to the motor transport business. Writ 
Appeal No. 77 of 1969, D/- 7-11-1969 
(Andh. Pra.) Reversed. (Paras 5, 6) 


(B) Constitution of India, Art. 133 
— Appeal — New plea. 


Supreme Court will not be justifi- 

ed in going into a contention which is 
not canvassed before the appellate 
bench. (Para 8) 


Mr. P. Basi Reddy, Sr. Advocate, 
(Mr. K. Rajendra Chowdhary, Advo- 
cate, with him), for Appellant; Mr. 
M. Natesan, Sr. Advocate, (M/s. B. P. 
Singh and Vineetkumar, Advocates, | 
with him), (for No. 1) Mr. P. Ram 
Reddy Sr. Advocate, (Mr. P. Parames-~ 
wara Rao, Advocate, with him), (for 
No. 2), for Respondents. 


The Judgment of the Court was 
delivered by 


HEGDE, J. :— The Regional Trans- 
port Authority of Guntur called for 
application for two routes between 
Pattabhipuram and Loyola Public 
School, a distance of about 7 miles. 
Thirty-eight persons applied for 
the routes in question.. After 
eliminating some of the applicants as 
being disqualified the R. T. A. consider- 
ed the case of others. He granted one 
route to the 4th respondent and ano- 
ther to the 1st respondent in this ap- 
peal. Aggrieved by that order the ap- 
pellant and another appealed to the 
Appellate Authority. The Appellate 
Authority sustained the grant made in 
favour of the 4th respondent but set 
aside grant in favour of the first res- 
pondent and granted that route to the 
appellant. As against that order the 
first respondent went up in revision to 
the Government. The Government 
reversed the order of the Appellate 
Authority and restored that of the 
R.T.A. The appellant challenged that 
order by means of a writ petition 
under Article 226 of the Constitution 
before the High Court of Andhra Pra- 
desh. The writ petition came up for 
hearing before a single judge. The 
learned single Judge allowed the peti- 
tion and quashed the order of the Gov- 
ernment. As against the order of the 
learned single Judge an appeal was 
taken to the Letters Patent Bench 
The Appellate Bench reversed the 
order of the learned single Judge and 
restored that of the Government. 
Thereafter this appeal “has been 
brought. . 
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2. The Appellate Authority 
came to the conclusion that both the 
appellant as well as the first respon- 
dent have equal qualifications as 
regards residence and business experi- 
ence. But it preferred the appellant 
on the ground that he is a “New en- 
trant” to the field of stage carriage 
business. It was not contested before 
the Appellate Authority that the ap- 
pellant was not “a new entrant” within 
the meaning of that wcrd in rule 212 
(1) (ii) (a) of the Andhra Pradesh 
Motor Vehicles Rules. The Govern- 
ment also proceeded on the basis that 
the appellant is a new entrant within 
the meaning of that rule. But yet it 
preferred the first respondent on the 
ground that he had sector qualifica- 
tion etc. 

3. The learned single Judge 
came to the conclusion that the quali- 
fications of the appellant as well as 
the first respondent as regards resi- 
dence as well as business experience 
are similar and therefore the Appel- 
late Authority had rightly granted to 
them 5 marks each but he quashed 
the order cf the Government on the 
ground that the Government failed to 
give the appellant the benefit of the 
rule mentioned earlier. In his opinion, 
the technical knowledge, business ex- 
perience as well as sector qualification 
referred to by the Government had 
been taken into consideration by the 
R.T.A. as well as the Appellate Autho- 
city in awarding marks =o the appellant 
as well as the respondent. That being 
so, the same qualifications could not 
be taken into consideration over again. 


4. Before the Appellate Bench 
the only point canvassed was as to the 
meaning ofthe words “anew entrant” 
in rule 212 (1) (ii) (a) referred to ear- 
lier. The other points considered by 
the Government were evidently not put 
in issue. The Appellate Bench came to 
the conclusion that the words “a new 
entrant” in the rule in question mean 
new entrant to the motor transport 


field. On that basis it came to the con- 


clusion that the appellant is not a 


“new entrant’. 


5. In our opinion, the Appel- 
late Bench erred in coming to the 
conclusion that the expression “a new 
entrant” in the rule in question means 
new entrant to the motor transport 
field. The marginal note to rule 2 (1) 
(ii) says: “Grant, variation, suspension 
or cancellation of stage carriage per- 
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mit — guiding principles”. This note in- 
dicates that the rule-making authority 
was only considering the grant of 
stage carriage permits. Sub-clause (a) 
of clause (ii) of Rule 212 (1) does not 
refer to motor transport business. 
When it comes to business or techni- 
cal experience the rule specifically 
speaks of business or technical experi- 
ence in motor transport. But when it 
speaks of “a new entrant”; it does not 
refer to motor transport business. 
From the context it is clear that the 
rule-making authority intended that 
a new entrant to the stage carriage 
business must have a preference over 
the existing operators in respect of 
short routes. The fact that the ap- 
pellant had a public carrier permit was 
wholly irrelevant. He is undoubtedly 
a new entrant to the stage carriage 
business. 

6. Tn our opinion the policy 
behind rule 212 is that in the matter 
of short routes preference should be 
given to new entrants so that more 
persons may have employment and 
there may be better competition. But 
when it comes to routes of longer dis- 
tance the rule provides for viable 
units, If we consider the policy be- 
hind rule 212 it becomes obvious that! . 
the rule-making authority had in view 
new entrants to stage carriage busi- 
ness. Further, in our opinion the lan- 
guage of the rule, if considered in the 
context in which it is used, clearly 
indicates that the new entrants referred 
therein are new entrants to the stage 
carriage business. 

T. Mr. Natesan, learned coun- 
sel for the first respondent, contended 
that if we read the rule regarding new 
entrants as well as the rule relating to 
business or technical experience’ to- 
gether then it would be clear that 
“new entrant” referred to in rule 212 
(1) (ii) (a) is a new entrant to the 
motor transport business. We are un- 
able to accept that contention as cor- 
rect. If Mr. Natesan’s contention is 
correct then even an operator of a 
scooter rickshaw would be deprived 
of the benefit of the rule. This could 
never have been the intention of the 
rule-making authority. 

8. Mr. Ram Reddy appearing 
for the Government contended that 
the Government’s order cannot be 
assailed even if we come to the conclu- 
sion that the rule regarding new entr- 
ants applies only to new entrants to 
stage carriage business because the 
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Government based its order on other 
‘grounds, namely financial stability of 
the operators, their technical know- 
ledge and other qualifications. We are 
unable to entertain this contention be- 
cause this contention does not appear 
to have been canvassed before the Ap- 
pellate Bench. Hence, we see no jus- 
R for going into that conten- 
ion. AE yog 


9, In the result this appeal is 
allowed. The order of the Appellate 
Bench is set aside and that of the 
learned single Judge restored. No 
‘costs. 


Appeal allowed. 


w 
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(From Bombay: AIR 1969 Bom. 227) 


S. M. SIKRI, C. J., A. N. RAY AND 


D. G: PALEKAR, JJ. 
Keshavsinh Dwarkadas Kapadia 
(In C. A. No. 2441 of 1968), Chetan 
Trading Co. (In C. A. No. 2442 of 1968), 
Appellants v. M/s. Indian Engineering 
Co. (In both the Appeals), Respondent. 


- Civil Appeals Nos. 2441 and 2442 
of 1968, D/- 10-9-1971. 


(AY Arbitration Act (1940), S. 8 — 
Appointment of umpire by arbitrators 
— Where the arbitrators were requir- 
ed to appoint an umpire before enter- 
ing on the reference and the appoint- 
ment was not conditional upon the ac- 
ceptance of appointment by the um- 
pire, the appointment of umpire with- 
out obtaining consent of the appointee 
was valid. AIR 1969 Bom. 227, Affirm- 
ed. (Paras 19, 20) 


Arbitrators and umpire too are 
often appointed by the parties. Some- 
times an umpire is appointed by arbi- 
trators. -The constitution of the arbi- 
tral body and the manner in which the 
appointments are made are primarily 
dealt with in the arbitration agreement 
or else the Act will apply. There is no 
particular method of appointment of an 
umpire prescribed by the Act. The 
usual method of appointment of an 
umpire by the arbitrators is in writ- 
ing. Arbitrators who are required by 
the parties who appointed them to ap- 
point an umpire are under ‘no obliga- 
tion to obtain the approval of the 
choice of the personnel. The Act does 
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AIR. 


not say that appointment of umpire by 
arbitrators is to be made only after ob- 
taining consent of the appointee. Case 


law discussed. 
(Paras 9, 12, 14, 19) 


Where the arbitrators.appoint an 
umpire upon the condition of the um- 
pire’s acceptance of office, the arbitra- 
tors will have power to reappoint an 
umpire if the post is refused. Where, 
again, the arbitrators appoint an um- 
pire without any such condition of ac- 
ceptance of office and the appointee 
declines the office, the arbitrators in 
accordance with their powers under 
the arbitration agreement can appoint 
an umpire again. The court has also 
power under S. 8 to appoint in lieu of 
an appointed umpire who refuses to. 
act. In all these cases the appointment 
cf an umpire becomes effective by ac- 
ceptance of the office. Thereupon the 
power of appointment is exhausted. If 
the appointed person after acceptance 
cf office refuses to act or will not act 
the parties have to take recourse ¢o the 
court. It follows that the appointment 
cf umpire and the acceptance of office 
are two separate matters arising at 
different stages in the proceedings. 
Case law discussed. 

a (Paras 13, 14, 17, 18, 19) 


(B) Arbitration Act (1940), Sch. 1, 

E. 4 — Umpire to enter on the refer- 
ence if arbitrators have allowed their 
time to. expire without making an 
award — Where an agreement provid- 
ed for appointment of an umpire as 
also for making of the award by the 
arbitrators, the intention of the parties 
is that when the arbitrators would al- 
low their time to expire without mak- - 
ing the award the umpire would enter 
on the reference in lieu of the arbitra- 
tors. AIR 1969 Bom 227, Affirmed. . 
(Para 21} 


The fact that one of the two con- | 
tingencies mentioned in R. 4 viz. refer- 
ence to umpire in the event of diffen- 
ence arising between them is incor- 
porated in the agreement cannot ex-~ 
clude the operation of the other con- 
tingency. l (Para 21) 


(C) Arbitration Act (1940), Sch. T 
R. 4 — Disagreement between arbitra- 
tors — As to what constitutes dis~ 
agreement cannot be laid down in abs- 
tract or inflexible propositions, It will 
depend upon the facts of the case as to 
whether there was a disagreement. 
(Para 22) 
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Where one of the arbitrators de- 
clines to act and the otker is left alone 
it will in a case of this type amount 
to disagreement between the two arbi- 
trators. (Para 22) 


Cases Referred: Chronological Paras 


'(1969) 1969-2 QB 599='1969) 2 . 
All ER 144, S. A. Tradax Export ` 
v. A. G. Volkswagenwerk 


(1967) 1967-2 QB 86=(1367) 1 All E. R. 
934, Liberian Spinning Corpora-. 
tion Pegasus v. A. King & Sons 
Ltd. 11 

(1941) 1941-1 KB 396 = 110 LJ 
KB 54, Iossifoglu v. Coumanta- 
ros 22 

(1911) 38 Ind App 181 = ILR 33 All 
743 (PC), Mirza Sadik Husain 
v. Mt. Kaniz Zohra Eegam 


7, 16, 17, 18 


(1864) 17 CB (NS) 514=144° ER 
207, Ringland v. Lowndes 15 
(1863) 15 CB (NS) 173 = 143 ER 
= 749, Ringland v. Lowndes 8, 14, 15 
(1847) 10 QB 775=16 LJ QB 393, 
Thomas v. Fredricks 


(1847) 11 QB 7= 79 RE 270, Tew 
v. Harris ` 

(1829) 9 B. & C. 624=109 ER 232, 
In re, Cassell 

(1809) 11 East 367=10¢ ER 1045, 
Oliver v. Callings 


Mr. I. N. Shroff, Advocate (In C 
‘A. No. 2441/1968) and Mir. V. M. Tar- 
kunde, Sr. Advocate, (Mr. I. N. Shroff, 
Advocate, with him) = (In C. A. 
No. 2442/1968), for Appellants; Mr. S. 
V. Gupte, Sr. Advocate, (Mr. B. R. 
Agarwala, Advocate of M/s. Gagrat 


and Co., with him), for Respondent (In . 


both the Appeals). 


The following Jucgment of the 
Court was delivered by 


RAY, J.:— These two appeals are 
by special leave against the judgment 
dated 17 October, 1968 of the High 
Court at Bombay determining under 
section 33 of the Arbitration Act that 
the umpire rightly entered upon the 
reference and further extending. the 
time till 31 December, 1368 for making 
an award thereof by the umpire. 


2: Two questions arise for con- 
sideration in these appeals. First whe- 
ther there can be any valid appoint- 
ment of umpire by arbitrators without 
obtaining consent of tke appointee to 
be an umpire. Second, on the 


Keshavsinh v. Indian Engineering Co. 


8, 10, 11. 


[Prs. 1-4] S. C. 1539 


construction of the arbitration agree- 
ment in the present case was the 
operation of paragraph 4 of Schedule 
I of the Arbitration Act excluded with 
the result that the umpire could enter 
upon the reference only in the event of 
a difference arising between the arbi- 
trators. 


3. On 26 April, 1967 there was 
an arbitration agreement between the 
partnership firm of Indian Engineering 
Company and Keshavsinh Dwarkadas 
Kapadia. Kapadia had appointed M/s. 
Chetan Trading Company as the sole 
selling agent of Kapadia'’s several pro- 
ducts including aluminium and copper 
wires by an agreement dated 16 Sept- 
ember, 1965. Chetan Trading Company . 
in their turn appointed Indian Engin- 
eering Company as their sole selling 
agent in respect of aluminium and 
copper wires. Chetan Trading Com- 
pany terminated their agreement with 
Indian Engineering Company. Kapadia. 
also terminated the sole selling agency 
with Chetan Trading Company. Indian - 
Engineering Company contended that 
on the termination of the sole selling 
agency between themselves and Che- 
tan Trading Company Indian Engin- 
eering Company became the sole sell- 
ing agent of Kapadia in terms of the 
agreement dated -16 September, 1965. -` 
Indian Engineering Company claimed 
damages against Kapadia for breach of 
the agreement. Kapadia claimed da- 
mages and moneys from Indian En- 
gineering Company. Disputes arose be- 
tween the parties. These disputes were 
referred to arbitration in accordance 
Wi the agreement dated 26 April, 

67. 


There was a similar arbitration 
agreement between Chetan Trading 
Company and Indian Engineering Com- 
pany on 5 June, 1967 in respect of 
their disputes and claims against each 
other. The arbitration agreement and 
the arbitrators were identical in both 
the cases. 


4. Clauses 1, 2, 5 and 6 of the 
arbitration agreement which are rele- 
vant for the purposes of the present 
appeals are as follows: 

Clause (1): All the disputes .and 
differences arising out of or in rela- 
tion to the said Sole Selling Agency 
Agreement be and they are hereby 
referred to the arbitration of the said 
Shri H. G. Advani and Shri J. M. 
Ghandhi. 
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Clause (2): That the arbitration 
shall be governed by the provisions of 
the Arkitration Act, 1940. 


Clause (5): The arbiivatcts shall 
make and publish their award within 
four months from the date of their 
entering upon the reference and they 
are hereby authorised to extend the 
said time from time to time as may be 
required with the previous written 
consent of both the parties hereto. 

Clause (6): The said arbitrators 
shall before proceeding with the arbi- 
tration appoint an umpire and in the 
event of any difference arising be- 
tween them, they shall refer the mat- 
ter to the umpire for his decision and 
. award. 


5. The arbitrators Messrs. 


Advani and Gandhi held their first- 


meeting on 12 September, 1967. At the 
said meeting. before entering upon the 
reference the arbitrators appointed an 
umpire in the following terms: 


“Mr. Porus Mehta failing him Mr. 
Murzhan Mistry appointed umpire”. 


6. On 11 January, 1968. the 
time laid down by clause (5) of the 
agreement for making the award ex- 
pired. On 14 January, 1968 the res- 
pondents wrote to the appe_lants to 
obtain the necessary extension of time 
for making the award.. The eppellants 
did not comply with the request and 
- on 6 March, 1968 wrote to the arbitra- 
tors that Mr. Advani one of the arbi- 
trators would be biased in favour of the 
respondents. Thereafter, . the respon- 
dents through their solicitors called 
upon the arbitrators to refer the matter 
to the umpire and also by a separate 
letter called upon the umpire Mr. Porus 
A. Mehta to enter on the reference as 
umpire appointed by the arbitrators. 
Mr. Mehta fixed a meeting on 27 May, 
1968. The appellants raised certain ob- 
jections. The meeting was adjourned. 
Another meeting was fixed on 17 June, 
1968. At the meeting held on 17 June, 
1968 Mr. Mehta gave certain directions 
in regard to the proceedings and ins- 
tructions thereof and fixed 12 July, 
1968 for hearing. The appellants by 
letter dated 12 July, 1968 addressed 
to Mr. Mehta contended that the con- 
sent of the umpire was not obtained 
before his appointment and therefore 
there was no valid appointment of the 
umpire. Mr. Mehta fixed the meeting 
on 13 July, 1968 and decided to pro- 
ceed with the arbitration and adjourn- 


ALR. 


ed the meeting tọ 20 July, 1968. The 
appellants obtained an adjournment 
on the ground that the appellants 
wanted to file a petition challenging 
the appointment of Mr. Mehta as an 
umpire. Mr. Mehta adjourned the mat~ 
ter till 30 July, 1968. 


In this context of events the ap- 
pellants filed applications under sec- 
tion 33 of the’ Arbitration Act which 
resulted in the order appealed against. 


T. Three contentions which had 
Da advanced in the High Court were 
repeated here. First, that the arbitra- 
tors before proceeding with the refer- 
ence did not obtain consent of the um- 
pire to his appointment as umpire, and, 
therefore, there was no appointment of 
umpire. Secondly, under clause (6) of 
the arbitration agreement operation of 
paragraph 4 of Schedule I of the Arbi- 
tration Act was excluded and the um- 
pire could enter upon the reference 
only in the event of a difference aris- 
ing between the arbitrators on their 
disagreement. No difference arose be- 
tween the arbitrators in the present 
case but only time for making the. 
award expired. Therefore, the umpire 
had no right to enter upon the refer- 
ence. Thirdly, under clause (6) of the 
arbitration agreement, the umpire had 
no right to enter upon the reference 
unless the arbitrators referred the mat- 
ter to the umpire. The High Court 
relied on the derision of the Judicial 
Committee in Mirza Sadik Husain v. 
Mussamat Kaniz Zohra Begam, (1911) 
38 Ind. App. 181 (PC) and held that the 
umpire signified the consent by tak- 
ing up the office and the umpire right- 
ly entered on the reference. The High 
Court held that the contingency pro- 
vided for in paragraph 4 of Schedule I 
tc the Arbitration Act was not exclud- 
ed. The High Court however said that 
if the High Court was wrong in the 
view that paragraph 4 of Schedule I 
to the arbitration Act was not exclud- 
ed, expiry of time to make an award 
could not be regarded as a disagree- 
ment between the arbitrators. The 
third contention of the appellants was 
also rejected by the High Court on the 
ground that Clause (6) of the arbitra- 
tion agreement in the present case did 
not apply when the arbitrators did 
not make an award within time. 


£. Counsel for the appellants 
contended that the words ‘if any 
appointed arbitrator or umpir® neglects 
or refuses to act’ occurring in Sec- 
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tion 8 (1) of the Arbitration Act, 1940 
mean that one can refuse to act only 
after one has accepted the appoint- 
ment, 
by relying on the following observa- 
tion in Russell on Arbitration, 18th 
Edition, at page 212: 

“Acceptance of Offic2 :— Accept- 
ance of the office by the erbitrator ap- 
pears to be necessary to perfect his 
appointment. It has been so decided 
in the case of an umpire, and it would 
seem to be only reasoneble that an 
appointment should not þe considered 
effective until the person appointed 
has agreed either expressly or tacitly 
to exercise the functions of the office”. 
Two decisions are cited in Russell in 
support of the view expressed by the 
author. These decisions are Ringland 
v. Lowndes, (1863) 15 C. E. (NS) 173 = 
143 ER 749 and S. A. Tracax Export v. 
Volkswagenwerk A. G., (1969) 2 QB 
999. The decision in Tradax Export 
case (supra) has been affirmed by the 
Court of Appeal as will appear in 
(1970) 1 All ER 420. 


9, It is important to notice the 
distinction between appointment and 
acceptance of office. The present ap- 
peals concern the appointment of an 
umpire. The questions of effective- 
ness or perfection of appointment are 
by the nature of things subsequent to 
appointment unless the agreement or 
the statute provides otherwise. Arbi- 
trators and umpires too ere often ap- 
pointed by. the Parties. 
umpire is appointed bv arbitrators. 
The constitution of the erbitral body 
and the manner in which the appoint- 
ments are made are primarily dealt 
with in the arbitration agreement or 
else the Arbitration Act will apply. 
‘In some cases, the appointment of 
arbitrators may require special con- 
sideration. If for instanc2, two arbi- 
trators are required to be appointed 
one by.each party an appointment of 
arbitrator by a party is not complete 
without communication th2reof to the 
other party. The reason in the words 
of Lord Denman is this: ‘Neither 
party can be said to have chosen an 
arbitrator until he lets the other party 
know the object of his choice” (See 
Thomas v. Fredricks, (1847) 10 QB 
775). Where each party was to appoint 
a valuer by 31 May, 1847 and one of 
the partie nominated a 
late on 31 May and sant by that 
night’s post a notice thereof to the 
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This contention was supported 


Sometimes an. 


referee ` 


[Prs. 8-11] S. C. 1541 


defendant who received it on 1 June, 
It was held that the plaintiff had not 
nominated a referee by 31 May. 
(See Tew v. Harris, (1848) 11 QB 7). 


10. The necessity for communi- 
cation of appointment of arbitrator to 
the parties as also to the appointee de- 
pends often on the language of the 
arbitration clause. In the Tradax Ex- 
port case, 1969-2 QB 599 (supra) the 
arbitration clause was as follows :— 


Seats EN Any claim must be 

made in writing and claimant’s arbi- 
trator appointed within three months’ 
of final discharge and where this pro- 
vision is not complied with the claim 
shall be deemed to be waived and abso~ 
lutely barred, 
This is described at the usual Centrocen 
arbitration clause in  charterparty 
agreement. It is noticeable that in the 
Centrocen arbitration clause the claim- 
antis required to appoint an arbitrator 
within three months of final discharge 
of cargo or else the claim is barred. 
An effective appointment of an arbitra- 
tor in such a clause is necessary to con- 
titute arbitral authority within the’ 
stipulated time to prevent the claim 
from being barred. Therefore, in such a 
clause not only communication to the 
appointee but also the acceptance of of- 
fice by the appointee is essential for 
effective appointment of arbitrator 
within the meaning of the clause. A 
mere nomination or appointment un- 
known to the appointee was held not to 
be an appointment, far less an effective 
appointment of arbitrator within the 
meaning of that clause. The appoint- 
ment will be effective only when 
the appointed arbitrator accepts 
office and is armed with the duty and 
authority of an arbitrator. Even in 
such a clause the stage of effective ap- 
pointment will be when he has in- 
dicated his willingness to act in that- 
matter. 

11. In the Tradax Export case, 
1969-2 Q. B. 599 (supra) the charterers 
gave notice of appointment to the 
arbitrator. Three months expired. 
The other side contended that there 
was no appointment of arbitrator 
within the stipulated time. The arbi- 
rator was not set in motion. Neither 
was the arbitrator clothed with the 
mandate of arbitration nor was 
the machinery of arbitration invoked 
by the charterers. The appointment 
of an arbitrator there had to be perfect- 
ed and implemented by calling upon 
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the appointee to act. In the Tradax 
Export case, (1969) 2 QB 599 (supra) 
the Court of Appeal observed that if 
an application under Section 27 of 
the English Arbitration Act., 1950 had 
been made, . the Court wculd have. 
granted relief as explained in Liberian 
Shipping’ Corporation ‘Pegasus’ v. A 
King and Sons Ltd:, (1967) 2.QB 86. 
S. 27 of the English Arbitration Act 
‘is a special provison conferring power 
upon the Court to extend the time for 
commencement of arbitration proceed- 
ings where in the circumstar.ces of the 
case undue hardship would otherwise 
be caused.. This aspect indicates that 
in the Centrocen clause, commence- 
ment of proceedings ‘by effective ap- 
pointment is vital and that is why re- 
lief against rigour of sine clauses ‘is 
granted under Section 27 of the English 
Arbitration Act, 1950. 


12. In the present appeals, the 
reference was to arbitrators and they 
were required to appoint an umpire. 
The anpointment of an umpire by two 
arbitrators means that the arbitrators 
are to concur in appointing an umpire. 
There is no particular method of ap~ 
pointment of an umpire prescribed by 
the Act. The usual method of ap- 
pointment of an umpire by the arbi- 
trators is in writing Arbitrators who 
are required to appoint an umpire are 
under no obligation .to obtain the ap- 
proval of the choice of the personnel by 

Ithe perties who appointed the arbitra- 
tors. If any party is dissatisfied with 
the choise that will not affect the vali- 
dity of the appointment (See Oliver v. 

Collings, (1809) 11 Hast 367 = 103 ER 
1045). 


13. The ° appointment by arbi- 
trators of an umpire should be the 
act of the will and judgment of the 
two. Such an appointment is to be one 
of cncice and not of chance. (See Re. 
Cassell, (1829) 9 B & C. 624 = 109 ER 
232). If an umpire ` declines the office 
the appointment is ineffectual. The 
arbitrators in such a case can make 
another appointment of an umpire if 
the arbitration agreement empowers 
them to do so or the Court can appoint 
an umpire in lieu of an. appointed 


umpire who refuses to act. Declining - 


the office will be refusal to act. — 5 


14.. -It is, therefore, apparent 
{that appointment of umpire is some- 
thing diffierent. from the acceptance of 
office by the umpire. The arbitrator or 
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umpire assumes his office. when he 
accepts the appointment. There is no 
authority for the proposition that con- 
sent of the appointee is required be- 
fore an umpire is appointed by the 
arbitrators. The observations in 
Russell on Arbitration, 18th Ed. at 
page 212 do not support that submis- 
sion. Thé decision in. (1863) 15 CB 
(NS) 173 = 143 ER 749 (supra) which 
is referred to in Russell -had verv 
special features. Under` the Public 
Health Act, 1848 a disputed claim to 
compensation : was to'be settled bv 
arbitration. Arbitrators were required 
to make an award within 21 days after 
the appointment or within extended 
time, if any . If arbitrators neglected 
or refused to` appoint an umpire for 
seven days after being requested so to 
do by any party the Court of 
quarter sessions would on the appli- 
cation of such party appoint an umpire. 

In that case arbitrators were appointed 
in January, 1861. The arbitrators 
refused to appoint an umpire. The 
plaintiff applied at the Easter sessions 
to appoint an umpire but failed in con- 
sequence of want of a notice of his in- 
tention to. make such application. The 
plaintiff thereafter gave the required 
notice and the second application was- 
made at the Midsummer sessions. One 
Johnson was named as umpire. But as 


‘his consent had not been obtained no 


formal appointment was made. A third 
application was made at the Michaelmas 
sessions and Johnson was on 14 Octo- 
ber appointed umpire and accepted 
the appointment. The question for 
consideration was whether the appoint- 
ment of the umpire was at the mid- 


“summer sessions or at the Michaelmas 
' sessions. Under the statute the award 
was to be made 


within three months 
from the umpire’s appointment. The 
umpire made an award on 30 Decem- 
ber, 1861. If. the appointment was 


-in the midsummer sessions the award 


would be bad. 


15. It will appear from the re~ 
port ((1863) 15 CB (NS) 173 at pp. 178, 
179 and 196 = 143 ER 749 at pp. 
752.and 759) that it was the duty and 
practice of the clerk of the peace to 
make an entry of the acts and proceed- 
ings. of the Court from which the orders 
of the Court were subsequently formal- 
ly drawn up and no order would in 


‘the Course of practice ¿be formally 


drawn up unless the assent of the um- 
pire to act had been previously ob=< 
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tained. Counsel for the board in 
Ringland’s case, (1863) 15 CB (NS) 173 
= 143 ER 749 did not strongly press 
the objection that an order was made 
at Midsummer sessions, because there 
was no formal order of the Court in 
Midsummer sessions. The decision in 
(1863) 15 CB (NS) 173 = 143 ER 749 
(supra) went up on appeal as will ap- 
pear from 17 CB (NS) 514 = 144 ER 
207. The appeal, however, was on 
actual decision in Ringland’s_ case, 
(1863) 15 CB (NS) 173 = 143 ER 749 
(supra) as to whether a party who at- 
tended before an arbitrator under pro- 
test, cross-examined adversary’s wit- 
nesses and called witnesses did not 
preclude himself from afterwards 
objecting that the arbitretor was pro- 
ceeding without authority. It will ap- 


pear at p. 516 of 17 CB (NS) and p. 


208 of 144 ER that it was conceded 
that the appointment of Johnson as 
an umpire took place a> the October 
sessions. The special provisions of the 


statute, the mode of making an appli- . 


cation to the Court of quarter sessions, 
the practice of the Court in regard to 
drawing up of orders for appointment 
of umpire and the specific requirement 
of consent of the appointee to an order 
for appointment of umpire are all 
special and peculiar features in (1863) 
15 CB (NS) 173 = 143 ER 749 (supra) 
to support the view that acceptance of 
umpirage is necessary b2fore the ap- 
pointment of the umpire. 


16. The decision of the Judi- 
cial Committee in (1911) 38 Ind App. 
181 (PC) (supra) was on the meaning 
ofthe words ‘refuses to act,’ occurring 
in Section 510 of the Code of Civil 
Procedure, 1882. That section confer- 
red power on the Court to appoint 
a new arbitrator or umpire “if the 


arbitrator OfF......... the umpire........... ` 


act”. The Judi- 
cial Committee did not accept the con- 
struction put upon the words ‘refuses 
to act’ by the High Courts in India that 
the power of the Court under Sec- 
tion 510 to appoint a new arbitrator in 
place of another arises only when that 
other had first consented to act and 
thereafter refused or became incapa- 
ble. The Judicial Committee said “it 
appears to their Lordships that when 
an arbitrator is nominated by parties, 
his refusal to act is signified as clearly 
by his refusal to accept nomination as 
by any other course he could pursue. 
His refusal to act necessarily follows, 
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for he has not performed the first 
action of alL namely, to take up the 
office by. signifying his assent to his 
appointment. Their Lordships do not 
enter at length into the matter as it 
appears that any other construction 
would open the way to an easy de- 
feat of the provisions of the statute”. 


17.: Under Section 8 of the 
Arbitration Act, 1940 if any umpire 
refuses to act and the arbitration agree- 
ment does not show that it was im- 
tended that the vacancy should not be 
supplied, and the parties or the arbi- 
trators as the case may be, do not 
supply the vacancy, any party mav 
take recourse to the provisions of 
statute for appointment of umpire. 
The construction which the Judicial 
Committee put upon the words ‘re- 
fuses to act? in Mirza Sadik Husain’s 
case (1911) 38 Ind. App. 181 (P.C.} 
(supra) applies to the provisions con- 
tained in the Arbitration Act, 1940. 
Where the arbitrators appoint an um- 
pire upon the condition of the umpire’s 
acceptance of office, the arbitrators 
will have power to reappoint an um- 
pire if the post is refused. Where, 
again, the arbitrators appoint an um- 
pire without any such condition of ac- 
ceptance of office and the appointee 
declines the office, the arbitrators in 
accordance with their powers under 
the arbitration agreement can appoint 
an umpire again. The court has also 
power to appoint in lieu of an appoint- 
ed umpire who refuses to act, as stated 
in section 8 of the Arbitration Act, 
1940. In all these cases the appoint- 
ment of an umpire becomes effective 
by acceptance of the office. Thereupon 
the power of appointment is exhaust- 
ed. If the appointed person after ac- 
ceptance of office refuses to act or will 
not act the parties have to take re- 
course to the court. 


18. When the umpire assumes 
his office he accepts the appointment. 
The acceptance may be express or im- 
plied. The acceptance need not be in 
writing. It may be evidenced by con- 
duct. It may be also by proceeding 
with the arbitration. In Mirza Sadik 
Husain’s case, (1911) 38 Ind. App. 181 
(PC) (supra) both the parties by agree- 
ment appointed arbitrators to settle 
their respective rights. One of the 
arbitrators refused to act. The respon- 
dents in that case declined to nominate 
another arbitrator-in their behalf. The 
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Judicial Committee said that “this de- 
clination was within their rights”, the 
reason being that the arbitrator refus- 
ed to accept office or to act after he 
had ben appointed. The arbitrators 
in the present case completed their 
appointment of umpire before entering 
on the reference. Thereafter, it remain- 
S for the umpire to act or to refuse 
o act. 


19. The question of acceptance 
of appointment of umpire arises with 
reference to the stage when he is call- 
ed upon to act. The Arbitration Act, 
1940 does not say that appointment of 
umpire by arbitrators is to be made 
only after obtaining consent of the 
appointee. The arbitrators here ap- 
pointed an umpire before entering on 
the reference. The appointment was 
not conditional upon the acceptance of 
appointment by the umpire. The 
scheme of arbitration proceedings indi- 
cates that the appointment of umpire 
and the acceptance of office are two 
separate matters 
ferent stages in the proceedings. 
When the umpire is called upon to 
proceed in terms of the appointment 
he will either assent expressly or by 
conduct to act or he will decline to act. 


20. The High Court was correct 
in holding that theré was a valid ap- 
pointment of the umpire and the um- 
pire rightly entered upon the refer- 
ence. The umpire’s authority commenc- 
ed when he entered upon the reference 
on being asked to proceed with the 
reference. 


21. The other contention on 
behalf of the appellants that para- 
graph 4 of the First Schedule to the 
Arbitration Act, 1940 was excluded by 
clause (6) of the arbitration agreement 
in the present case is unsound. Sec- 
tion 3 of the Arbitration Act provides 
that en arbitration agreement, unless a 
different intention is expressed there- 
.{in, shall be deemed to include the pro- 
visions set out in the First Schedule in 
so far as they are -applicable to the 
reference. Paragraph 4 of the First 
Schedule provides that if the arbitra- 
tors have allowed their time to expire 
without making an award or have 
delivered to any party to the arbitra- 
tion agreement or to the umpire a 
notice in writing stating that they can- 
not agree, the umpire shall forthwith 
enter on the reference in lieu of the 
arbitrators. Clause (6) of the arbitra- 


Teference to the umpire. 


arising at dif- ` 


A. I. R. 


tion agreement does not state that only 
in the event of a difference arising þe- 
tween the arbitrators shall there þe a 
There is no 
intention in the agreement to exclude 
the operation of paragraph 4 of the 
First Schedule to the Arbitration Act. 
In the present case the agreement pro- 
vided for appointment of umpire. The 
agreement also provided for making 
of the award by the arbitrators. It is, 
therefore, apparent that the intention 
of the parties was that when the arbi- 
trators would allow their time to ex- 
pire without making the award the 
umpire would enter on the reference 
in lieu of the arbitrators, 


22. The High Court expressed 
the view that if the arbitrators allow- 
ed the time to.expire that by itself 
would not amount to disagreement be- 
tween the arbitrators. As to what 
constitutes disagreement cannot be 
Taid down in abstract or inflexible pro- 
positions. It will depend upon the 
facts of the case as to whether there 
was a disagreement. The High Court 
did not agree with the view expressed 
in Russell on Arbitration, 18th Ed. at 
pages 205 and 208, that failure to make 
an award in time where the agreement 
prescribed time in which the arbitra- 
tors’ award is to be made would amount 
to disagreement. In JIossifoglu v. 
Coumantaros (1941) 1K..B. 396 the 
arbitration clause provided “in case 
the arbitrators so appointed | disagree 
they shall appoint an umpire”. One of 
the arbitrators repeatedly endeavour- 
ed to arrange a meeting with the other, 
but failed to arrange such a meeting. 
The arbitrator then unsuccessfully at- 
tempted to obtain consent of the latter 
to the appoinment of umpire. There-- 
after, application was made to the 


‘court for the appointment of umpire. 


Disagreement between the arbitrators 
may take various shapes and forms. In 
the present case the arbitrators by 
reason of attitude of a party in corres- 
pondence addressed to the arbitrators 
could not agree to proceed with the 
matter. Where one of the arbitrators 
declines to act and the other is left 
alone it will in a case of this type 
amount to disagreement between the 
two arbitrators. In the present case, 
there was disagreement between the 
arbitrators. Time to make the award 
also expired. Therefore, „from both 
points of view the umpire had autho- 
rity to enter upon the reference. 
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23. For these reasons, we are 
of opinion that the High Court was 
correct in making the order. The ap- 
peals are dismissed. The order of the 
High Court is upheld. In view of the 
fact that the time granted by the High 
Court till 31 December, 1968 for mak- 
ing the award cannot apply, the um- 
pire Porus A. Mehta is granted -time 
for three months to make the award. 
Three months will run from the date 
of service of this order by any partv 
to these appeals. The appellants’ will 
pay one set of hearing fee to the res- 
pondents. 


| ‘Apveals dismissed. 





as | 
AIR 1972 SUPREME COURT 1545 
(V 59 C 281) | 


(From: Madhya Pradesh) 

K. S. HEGDE AND A. WN, GROVER, JJ. 

State of Madhya Pradesh and 
others, Appellants v. M/s. Nathabhat 
Desaibhai Patel, Respondent. 

Civil Appeal No. 1376 of 1969, D/- 
15-9-1971. 

C. P. C. S. 34—Interest—Grant of, 
from date of the suit—Discretionary. 


The question, whether interest 
should be awarded on the principal 
amount claimed from the date of the 
suit, “is within the discretion of the 
Court. (Para 4) 

Where before instituting the suit, 
the plaintiff had issued a notice to the 
defendant to pay the money illegally 
collected from it but despite that 
notice, the defendant failed to pay 
back the amount, the High Court was 
justified in awarding interest on the 
principal amount from the date of the 
suit. (Para 4) 

I. N. Shroff Advccate for Appel- 
lants; M/s. Naunit Lal, J. D. Patel, 
J. P. Jharya and Miss Swaranjit Sodhi 
Advocates for Responcent. 


The Judgment of the Court was 
delivered by 


HEGDE, J.:— This is an appeal by 
Certificate from the decision of the 
High Court of Madhya Pradesh. The 
defendant in the suit is the appellant 
herein. The plaintiff therein is the 
respondent. The plaintiff claimed a 
sum of Rs. 89,408-15-6 as being the 
principal, and interest on the amount 


CP/CP/E921/71/CWM. 


State of M. P. v. Natha bhai Desaibhai 


[Prs. 1-5] S.C. 1545 


illegally realised from him on the 
ground that the amount collected by him 
as sales tax from his customers is pay- 
able to the Government. The principal 
amount claimed is Rs. 62,518-8-0. 


2. The Trial Court came to the 
conclusion that the collection in ques- 
tion was illegal. But it dismissed the 
suit on the ground that the same was 
barred by limitation. . 


3. Tn appeal, the High Court dis- 
agreeing with the view taken by the 
Trial Court decreed the principal am- 
ount claimed by the plaintiff and in- 
terest on the same at 5 per cent per 
annum from the date of the suit. It 
came to the conclusion that the suit 
was within time. The defendant did 
not challenge the finding of the Trial 
Court as to its liability. 


4. Tn this Court, the counsel for 
the appellant-defendant did not con- 
test the correctness of the decision of 


the High Court on the question of li- 


mitation. The only contention urged 
by him was that the High Court erred 
in awarding interest on the principal 
amount claimed from the date of the 
suit. The question, whether interest 
should be awarded on the principal 
amount claimed from the date of the 
suit, was within the discretion of the 
Court. In our opinion, the High Court 
rightly exercised that discretion. It 
disallowed the interest claimed by the 
plaintiffi-respondent up till the date of 
the suit. Coming to the. question of 
interest, subsequent to the date of the 
institution of the suit, it was found that 
the appellant had unlawfully withheld 
the amount due to the respondent 
even after coming to know that the 
collection made was an illegal one. 
Before instituting the suit, the respon- 
dent had issued a notice to the appel- 
lant, calling upon the appellant to pay 
the money illegally collected from it; 
but despite that notice, the appellant 
failed to pay back the amount illegally 
collected from the respondent. -That 
being so, in our opinion, the High 
Court was justified in awarding in- 
terest on the principal amount from 
the date of the suit. 


. 5. In the result, this appeal 
fails and the same is dismissed with 
costs. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 1546 
(V 59 C 282) 


(From: Punjab and Haryana 1968 Cur. 
L.J. 72) 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


Civil Appeals Nos. 1639 to 1641 of 
68. 


State of Haryana; (In all the Ap- 
peals), Appellant v. 1. Shamsher Jang 
Shukla (In C. A. No. 1639 of 1968), 2. 
Rachhpal Singh and another (In C. As. 
Nos. 1640 & 1641 of 1968.) Respon- 
dents. 
ee Appeals Nos. 31 & 1279 of 

1. The State of Punjab and others, 
(In C. A. No. 31 of 1969), 2. The State 
of Punjab & another (In C. A. No. 1279 


_ of 1969). Appellants v. 1. M. M. Khanna. 


and another, (In C. A. No. 31 of 1969), 
2. Lok Raj (In C. A. No. 1279 of 1969), 
Respondents, 

Civil Appeal No. 2227 of 1969. 


` The State of Punjab, Appellant ve. 


Gurcharan Singh, Respondent. 

Civil Appeals Nos. 1639 to 1641 of 
1968; 31 and 1279 of 1969 and 2227 of 
1969, D/- 19-4-1972. 

Constitution of India, Art. 309, 
162 — Rules framed under Art. 309, 
prescribing conditions of service — 
Power of Government to issue admi- 
nistrative instructions relating to the 
rules — Extent — (K-Ref:— States Re- 
organization Act (1956), S. 115 (D 

Where the administrative instruc- 


- tions issued by the Government add to 


the qualifications already prescribed 
by rules relating to promotion framed 
under Art. 309, the instructions would 
undoubtedly affect the promotion of 
concerned officials and they would 
thus relate to their conditions of ser- 
vice. The Government is not compe- 
tent to alter by means of administra- 
tive instructions the conditions of ser- 
vice prescribed by these rules. Fur- 
ther if the approval of the Central 
Governmient is not obtained for issu- 
ing those instructions relating to con- 
ditions of service, the instructions 
would be invalid as violative of S. 115 
(7) of States Re-organization Act. AIR 
1967 SC 1910, (1970) Ser. L. R. 768 (SC) 
Relied on. (Paras 7, 8) 
Cases Referred: Chronological Paras 
1970 Serv LR 768 (SC), Moham- 


mad Bhakar v. Y. Krishna 
Reddy 


-EP/EP/C672/72/MLD 


‘ment under 


A.LR. 


AIR 1967 SC 1910=(1968) 1 SCR 
111, Sant Ram v. State of: 
Rajasthan n 7 
The following Fuderent of the 
Court was delivered 
HEGDE, J.:— These appeals by 
certificate raise two common questions 
of law for decision’ viz. whether the 
Government can by administrative in- 
structions add to the conditions of ser- 
vice relating tothe promotion of a Gov- 
ernment servant, prescribed under 
Art: 309 of the Constitution and fur- 
ther whether such an addition requires 
the approval of the Central Govern- 
ment under S. 115 of the States Re- 
organization Act, 1956. 
For deciding the two ques- 
tions of law formulated earlier, it 
would -be sufficient if we refer to the 


_ facts of any one of the aforementioned 


cases. Hence we shall refer to the 
facts in Civil Appeal No. 1639 of 1968. 


‘da Shamsher Jang Bahadur, the 
respondent in that appeal joined Gov- 
ernment service as a clerk in the erst- 
while Pepsu Secretariat on' January 3, 
1955. Pepsu State became a part of the 
State of Punjab on November 1, 1956 
under the provisions of the States Re- 
organization Act, 1956. Shamsher Jang 
Bahadur was provisionally promoted 
as an Assistant on December 9, 1959 
in the Punjab Civil Secretariat at 
Chandigarh. He was reverted as a 
clerk on February 3, 1960 on the 
ground that he failed to qualify the 
test prescribed under certain adminis- 
trative instructions issued on June 21, 


1958. He filed a civil suit challenging : 


The suit was decreed 
by the trial court. That decree was 
affirmed by the appellate court. The 
High Court of Punjab and Haryana 
dismissed the Second Appeal filed by 
the State. Somewhat similar are the 
facts in the other appeals. 

4. It was conceded before us 
that the appellants at the relevant time 
were governed by the Punjab Civil 
Secretariat (State Service Class III) 
Rules, 1952 (to be hereinafter referred 
to as the Rules), in view of certain inst- 
ructions issued by the Central Govern- 
the provisions of the 
States’ Re-organization Act, 1956. 
Hence it is not necessary to refer to 
the Pepsu Secretariat Service, Recruit- 
ment, Promotion, Punishment and 
Seniority Rules, 1952. 

5. Rule 6 of the ‘Rules’ regula- 
tes the appointment of Assistants by 


his reversion, 
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promotion. The relevant Portion of 
that rule reads: 


“6(1) Posts in the Service shall oe 
filled: 


(©) seais 

o in the case of Assistants 

De a 

(ii) By promotion oz Senior Clerks; 
or 

(iii) By selection from among offi- 
cials employed in departments of Gov- 
ernment other than the Civil Secreta- 
riat. 

6(2) _ - Sede 

6(3) Appointment to any post by 
the promotion of officials already in 
the service or by transfer of officials 
employed in Government departments 
other than the Civil Secretariat shall 
be made strictly by selection, and no 
official shall have any claim to such 
appointment as of right.” 


6. On June 21, 1958, the Gov- 
ernment issued instructions to the 
effect that 25 per cent of the vacancies 
in the cadre of Assistants in the Pun- 
jab Civil Secretariat will be filled by 
appointment of suitable personnel 
from serving officials in the offices of 
the heads of Departments in the State 
while the remaining 75 per cent will 
be filled by promotion from amongst 
the clerks in the Punjab Civil Secre- 
tariat. Cl. (b) of that Order provides: 


“For the purpose of appointment of 
officials fromthe offic2s of Heads of 
Departmenis as Assistant in the Punjab 
Civil Secretariat as also for promotion 
of Clerks of the Secretariat to the 
posts of Assistants in the cadre, a test- 
separately prescribed will be held by 
the Punjab Public Sarvice Commis- 
sion. For officals belonging to the 
offices of the Heads of Departments, 
this test will be a competitive one and 
for the Secretariat Clerks it will bea 
qualifying test. As at present this test 
will be conducted simultaneously in 
Accounts as also in Noting and Draft- 
ing. The question as to what standard 
of accounts test it would be fair to 
expect of the examinees is being con- 
Sidered separately.” 


Ve It may be ncted that herein 
we are dealing only with those who 
were promoted from the cadre of 
clerks in the Secretariat. The first 
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question arising for decision is whe- 
ther the Government was competent 
to add by means of administrative in- - 
structions to the qualifications pres- 
cribed under the Rules framed under 
Art. 309. The High Court and the 
courts below have come to the conclu- 
sion that the Government was incom-. 
petent to do so. This Court has ruled 
in Sant Ram Sharma v. State of Rajas- 
than, (1968) 1 SCR 11ll=(AIR 1967 
SC 1910) that while the Government 
cannot amend or supersede the statu- 
tory rules by administrative instruc- 
tions, 1f the rules are silent on any 
particular point, the Government can 
fill up the gaps and supplement the 
rules and issue instructions not inton- 
sistent with the rules already 
framed. Hence we have to see 
whether the instructions with which 
we are concerned, so far as relate 
to the clerks in the Secretariat 
amend or- alter the conditions of 
service prescribed by the rules framed 
under Art. 309. Undoubtedly the in- 
structions issued by the Government 
add to those qualifications. By adding 
to the qualifications already prescribed 
by the rules, the Government has real- 
ly altered the existing conditions of], 
service. The: instructions issued by 
the Government undoubtedly affect 
the promotion of concerned officials 
and therefore they relate to their con- 
ditions of service. The Government is 
not competent to alter the rules fram- 
ed under Art. 309 by means of admi- 
nistrative instructions. We are unable 
to agree with the contention of the 
State that by issuing the instructions 
in question, the Government had mere- 
ly filled up a gap in the rules. The 
rules can be implemented without any 
difficulty. We see no gap in the rules. 


8. There is a further difficulty 
in the way of the Government. The 
additional qualification prescribed 
under the administrative instructions 
referred to earlier undoubtedly relates 
to the conditions of service of the Gov- 
ernment servants. As laid down by 
this Court in Mohammad Bhakar v. 
Y. Krishna Reddy, 1970 Serv LR 768 
(SC), any rule which affects the pro- 
motion of a person relates to his con- 
ditions of service and therefore unless 
the same is approved by the Central 
Government in terms of proviso to 
sub-s. (7) of S. 115 of the States Re- 
organization Act, 1956, it is invalid as 
it violates sub-s. (7) of S. 115 of the 
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States Re-organization Act. Admitted- 
ly the approval of the Central Govern- 
ment had not been obtained for issu- 
ing those instructions. But reliance 
was sought to be placed on the letter 
of the Central Government dated 
March 27, 1957 wherein the Central 
Government accorded advance appro- 
val to the State Governments regard- 
ing the change in the conditions of 
service obtaining immediately before 
November 1, 1956 in the matter of 
travellirg allowance, discipline, con- 
trol, classification, appeal, conduct, 
probation and departmental promotion. 
The scope of that letter has been con- 


sidered by this Court in Mohammad . 


Bhakar’s case, 1970 Serv LR 768 (SC) 
(supra). Therein this Court held that 
the letter in question cannot be con- 
sidered as permitting the State Gov- 
ernment to alter any conditions of ser- 
vice relating to promotion of the af- 
fected Government servants, 


9. For the reasons mentioned 
above these appeals fail and they are 
dismissed with costs. 

Appeals dismissed. 


AIR 1972 SUPREME COURT 1548 
(V 59 C 283) 


(From Punjab: AIR 1972 Punj. 46) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND G. K. MITTER, JJ. 
Firm Amar Nath Basheshar Dass, 
Appellant v. Tek Chand, Respondent. 
Civil Appeal No. 1052 of 1971, D/- 
21-3-1972. 
(A) East Punjab Urban Rent Rest- 
riction Act (3 of 1949), Ss. 3 and 13 — 
Notification under S. 3 D/- 30-7-1965, 
CI. (b) — Exemption of decrees for 
eviction from operation of S. 13 — 
Interpretation of. 


What is exempted by the Notifica- 
tion D/- 20-7-1965 is the decree for 
ejectmert and not the suit itself. Cla- 
use (b) ef the Notification provides for 
the time during which the suit should 
be filed. No time has been prescribed 
for passing of the decree. 


Therefore, where the building was 
-completed in March 1960 and the suit 
was filed on 14-1-1963 that is, before 
the expiry of 5 years from the date of 
the comovletion of building but the 
decree was passed on 14-8-1969 i.e. 
after the period of exemption, exemp- 
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tion from S. 13 was available to the 
landlord decreeholder and the decree 
was executable. AIR 1972 Puni. 46 
Approved. l (Para: 4) 

(B) Interpretation of Statutes — 
Duty of Court. 


Although Courts are not concern= 
ed with the policy of the Legislature 
or with the result of giving effect to 
the language of the statute, it is their 
duty to ascertain the meaning and 
intendment of the Legislature. In 
doing so, Courts will always presume 
that the impugned provision was de- 


signed to effectuate a particular object’: - 


or to meet a particular requirement 
and not that it was intended to nega- 
tive that which it sought to achieve. 


(Para 4) 
_._. Mr. M. C. Chagla, Sr. Advocate, 
(Mr. V. C. Mahajan, Advocate, M/s. 


S. K. Mehta and K. L. Mehta: Advo- 
cates, of M/s. K. L. Mehta and Co., and 
Mr. K. R. Nagaraja, Advocate, with 
him), for Appellant; Mr. M. C. Setal--. 
vad, Sr. Advocate, (M/s. O. C. Mathur, 
J. B. Dadachanji and Ravinder Narain, 
Advocates of M/s. J. B. Dadachanii 
and Co., with him) for Respondent. 

The Judgment of the Court was _ 
delivered by 


P. JAGANMOHAN REDDY, J.:— 
The respondent who was constructing: 
a building, had leased it out on a 
monthly tenancy to the appellant on 
the 1st November 1959. The building 
was ultimately completed in March 


. 1960. On 14-1-1963 he filed a suit and 


got a decree for ejectment on 14-8- 
1969. On 29-8-1969 he filed an execu- 
tion petition but the executing court 
dismissed it on 16-4-1970 on the ground 
that the conditions prescribed in the 
notification of the Government of Pun- 
jab under section 3 of the Punjab 
Urban Rent Restriction Act 1949 (here- 
inafter called ‘the Act’), dated 30-7- 
1965, exempting such decrees from 
section 13 of the said Act were not 
complied with. An appeal against this 
judgment was unsuccessful. On a 
second appeal the High Court held that 
the decree was executable inasmuch as 
that decree was exempted under the 
notification. This appeal is by special 
leave against that judgment. 


2. Befcre we notice the condi-` 
tions prescribed for the exemp- 
tion of decrees of eviction against 
tenants from the _ provisichs of the 
Act, it is necessary to refer to sec- 
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Hon 13 of the Act in so far as 
t is relevant and the notification 
sxempting decrees obtained by certain 
eategories of landlords from those pro- 
visions. It is well known that due to 


the non-availability of hcusing accom- 


modation in urban areas and the con- 
sequent hardship to tenants who were 
already occupying buildings on lease, 
almost all the States enacted legisla- 
tion by and under which the landlords’ 
rights to evict tenants as well as the 
right to recover higher exorbitant rents 
were considerably cut down. The main 
scheme of these Acts generally was to 
make it obligatory on landlords in- 
tending to evict tenants to make ap- 
plications before the authority pres- 
cribed under the Act only on the gro- 
unds specified in the particular legis- 
lation. The Rent Control Authority 
alone could make an enquiry and order 
eviction. The jurisdiction of the civil 
courts was taken away. In some of 
the States, such as in Uttar Pradesh, 
civil courts were allowed to entertain 
eviction suits but subject to prior leave 
being obtained from the District Magis- 
trate. In other words, in that State 
two rounds of litigation were provided 
for. Similarly, applications for fixa- 
tion of fair rent where the rent charg- 
ed was considered to ke exorbitant 
could also be made before these autho- 
rities. These restrictions could not, 
however, serve as a panacea for solving 
the accommodation problem in urban 


cities consequent on the phenomenal ` 


migration of population into those 
areas which was further aggravated 
by large scale exodus due to the parti- 
tion of India. It, therefore, became 
necessary for each of tke State Gov- 
ernments not only to undertake build- 
ing schemes itself but also to en- 
courage persons who had the means to 
build by exempting newly construct- 
ed buildings which were let out to 
tenants from rent control restrictions 
for a particular period. One of ‘such 
legislations is the Act with which we 
are now concerned, Unlixe other Rent 
Control legislations, this Act adopts 
rather a novel method, in that while it 
permits suits being filed and decrees 
obtained, it places restrictions against 
their execution except on specified 
grounds. In this case, however, we 
are not concerned with the novelty of 
the legislation or the hardship, expense 
and delay ‘which is caused to the land- 
lord or the tenant by the imnovation 
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adopted by it. We may now read the 
relevant provisions of section 13 which 
are as under: 

“13 (1). A tenant in possession ofa 
building or rented land shall not be 
evicted therefrom in execution of a 
decree passed before or after the com- 
mencement of this Act or otherwise 
and whether before or after the ter- 
mination of the. tenancy, except in ac- 
cordance with the provisions of this 
section, or in pursuance of an order 
made under section 13 of the Punjab 
Urban Rent Restriction Act 1947, as 
Subsequently amended. 


f (2) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction in that behalf. If the 
Controller, after giving the tenant a 
reasonable opportunity of showing 
pal against the applicant, is satisfi- 
eq — 

(here the grounds upon which he 
should be satisfied have been set out) 
the Controller may make an. order 
directing the tenant to put the land- 
lord in possession of the building or 
rented land and if the Controller is not 
so satisfied he shall make an order. 
rejecting the application: 

Provided that the Controller may 
give the tenant a reasonable time for 
putting the landlord in possession of the 
building or rented land and may ex- 
tend such time so as not to exceed 
three months in the aggregate. 

(3) (a) A landlord may apply to the 
Controller for an order directing the 
tenant to put the landlord in posses- 
sion — 

(The grounds on which he can ap- 
ply have been set out) , 

(b) The Controller shall, if he is 
satisfied that the claim of the landlord 
is bona fide make an order directing 
the tenant to put the landlord in pos- 
session of the building or rented land 
on such date as may be specified by 
the Controller and if the Controller is 
not so satisfied; he shall make an order 
rejecting the application: 

(c) x x x x x 

Provided that the Controller may 
give the tenant a reasonable time for 
putting the landlord in possession of 
the building or rented land and may 
extend such time so as not to exceed 
three months in the aggregate. 

(4) x x x 

(5) x x x 

-3 The Government under sec- 
tion 3 has been empowered to direct 
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that all or any of the provisions of the 
Act shall not apply to any particular 
building or rented land or any class 
of buildings or rented lands. Pursuant 
to this power, the State Government 
was notifying exemptions from time to 
time during a period of 20 years, the 
first notification it appears having been 
issued on the 8th March 1951 which 
exempted buildings constructed in 
1951 and 1952 from the provisions of 
the Act for a period of 5 years with 
effect from the date of completion of 
any such building. Thereafter followed 
several notifications which exempted 
buildings constructed in each of the 
years after 1952. The notification with 
which we are now concerned was issu- 
ed on 30-7-1965 and is in the following 
terms: 

roan In exercise of the powers 
conferred by section 3 of the Punjab 
Urban Rent Restriction Act 1949 and 
al] other powers enabling him in this 
behalf. the Governor of Punjab is 
pleased to direct that the provisions of 
section 13 of the said Act shall not ap- 
ply in respect of decrees for ejectment 
of tenants in possession of building 
which satisfy the following conditions, 
“namely: 

(a) Buildings constructed during 
the years 1959, 1960, 1961, 1962 and 
1963 are exempted from all the provi- 
sions cof the said Act for a period of 
five years to be calculated from the 
dates cf their completion, and 

(b) During the aforesaid period of 
exemption suits for ejectment of ten- 
ants in possession of those buildings 
were or are instituted in civil courts 
by the landlords against the tenants 


and decrees of ejectment were or are 


passed”. 

4. Under the above notification, 
the provisions of section 13 are made 
inapplicable to decrees in respect of 
buildings constructed during the years 
specified in (a) for a period of 5 years 
to be calculated from the dates of their 
completion provided during the said 
period suits had been instituted by 
the landlords against the tenants. There 
is no dcubt, from the facts set out above. 
that the building in respect of which 
exemption from the application of sec- 
tion 13 is being claimed, was complet- 
ed in March 1960 and a suit had also 
been filed on 14th January 1963 before 
the expiry of the period of 5 years 
from that date. It is contended by the 
learned Advocate for the appellant 


that the decree jin that suit having 
been passed on 14th August 1969 after 
the period of 5 years from the date of 
construction, the exemption from the 
restrictions placed by section 13 will 
not be available; because according to` 
him not only the suit should be filed 
but the decree for eviction should be 
obtained within the said period of 5 
years. This contention on the very face 
of it would lead to incongruity or 
would, if accepted, have the effect of 
nullifying the very purpose for which 
the exemption was being piven. We 
were reminded with a somewhat em- 
phatic assertion what appears to us to 
be unexceptional that the Courts are 
not concerned with the policy of the] 
legislature or vrith the result, whether 
injurious or otherwise, by giving effect 
to the language used nor is it the func- 
tion of the Court where the meaning 
is clear not to give effect to it merely 
because it would lead to hardship. It 
cannot, however, be gainsaid that one 
of the duties imposed on the Courts in 
interpreting a particular provision of 
law, rule or notification is to ascertain 
the meaning and intendment of the 


. legislature or of the delegate, which in|. 


exercise of the powers conferred on 
it, has made the rule or notification in 
question. In doing so, we must always 
presume that the impugned provision 
was designed to effectuate a particular 
object or to meet a particular require- 
ment and not that it was intended to 


‘negative that which it sought to achi- 


eve. It is clear that the Govern- 
ment intended to grant certain induce- 
ments to persors who had the means 
to construct buildings by exempting 
any such building so constructed fora 
pericd of 5 years. The period of 5 
years could commence from the date of 
construction or from some other date. 
Initially, as the earlier notifications 
would show, that exemption of 5 years 
was given from the date when the 
building was constructed but by the 
impugned notification it was intended 
to confer the benefit by giving exemp- 
tion of 5 years from a subsequent date, 
namely, the date of the institution of 
a suit, provided it was instituted 
within a period of 5 years from the 
date of the construction of the build- 
ing. A closer reading of the notifica- 
tion would show that it was intended 
to clarify and provide a workable solu-" 
tion in respect of buildings *construct- 
ed in 1959, 1960, 1961, 1962 and 1963. 
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These buildings had already been exe- 
mpted from the provisions of section 
13 by two earlier notifications, the 
first one in 1960 giving exemption up- 
to 31-12-1963 and the second in 1963 
for 5 years from the date of comple- 
tion of the building. It is clear from 
the language of the notification that 
what is exempted is the decree for 
ejectment of a tenant from the applica- 
tion of section 13. The very purpose 
of exemption of buildings from the 
operation of section 13 ‘was to give 
landlords the rights which as owners 
of buildings they had under the ordi- 
nary law, namely, to give them on 
lease at rents which they thought were 
remunerative and to evict tenants 
during that period without any fetters 
imposed by the Act. If no provision 
was made for exempting such decrees 
in respect of the exempted buildings, 


the exemption granted will be illusory. ` 


Clause (b), therefore, provided for the 
time during which that suit in which 
the decree has been passed should be 
filed. The decrees passed in such suits 
will be executable free from the fetters 
imposed by section 13 oz the Act. It 
is obvious that the filing of a suit by 
itself does not confer any exemption 
because what is exempted from the 
provisions of section 13 is the decree. 
A suit filed, therefore, must end in a 
decree though that decree may be 
passed subsequent to the expiry of the 
5 years’ period during which exemp- 
tion from. the applicatior of S. 13 has 
been granted. 


5. The learned Advocate for 
the respondent has suggested a const- 
ruction which is consistent with our 
reading of the notificaticn and that is 
that the words ‘were’ or ‘are’ used in 
clause (b) both in respec: of the filing 
of the suits and the passing of the 
decrees would indicate that these suits 
should have been filed or are hereafter 
to be filed and likewise decrees of 
ejectment had been passed or are 
hereafter to be passed. In other words, 
the suits must have been already fil- 
ed during the period of exemption or 
are to be instituted during such period. 
This language had to be used because 
the 5 years’ exemption in respect of 
the buildings constructed in 1959 would 
end in 1964 while the notification was 
issued in 1965. There is no question 
of suits being filed in respect of these 
buildings fiereafter; as such decrees in 
suits filed before 1964 would be exe- 


mpted. In respect of the buildings 
constructed in 1960, there would be 
some buildings in respect of which the 
five years’ exemption period would 


- have expired before the notification 


and, therefore, the suits in respect of 
such buildings during the relevant 
period in 1960 should have been filed 
before that period expired and’ where 
the exemption expires after the notifi- 
cation, suits could be filed thereafter 
but before the exemption expires. In 
respect of 1961, 1962 and 1963 there is 
of course no difficulty because there is 
sufficient period for filing suits if 
they had not been filed by the time 
the notification was issued. Taking the 
typical case of a building constructed 
in 1961, the period of 5 vears’ exemp- 
tion would expire in 1966 and under 
the first part of clause (b) it would be 
open tothe landlordto file a suit for 
ejectment even on the last day of the 
expiry of the 5 years’ exemption. If 
so, it would be absurd to postulate 
that a decree would be given immedi- 
ately thereafter, asthat would be the 
result, if the contention that both the 
suit and the decree should be passed 
within the period of exemption, is ac- 
cepted. This could not have been the 
intention of the Government in publi- 
shing the notification under section 3. 


6. It is clear to our minds, as 
it was to the High Court that under 
clause (b) the filing of the suit within 
the period of exemption is the only 
condition that is necessary to satisfy 
one of the requirements of the exemp- 
tion, the other requirement being the 
passing of the decree in respect of 
which no time has been prescribed. If 
the decree, as contended by the learned 
Advocate for the appellant, has to be 
obtained within the period of 5 years, 
there was no need to specify that the 
suit had to be filed within that period 
because the exemption from the 
requirements of section 13 is only in 
respect of the decree and not the sult. 
There was, therefore, no need to men- 
tion about the time of the filing of the 
suit. | 

te In the view we have taken, 
the construction placed by the High 
Court is the only construction that is 
possible on the language of the notifi- 
cation. This appeal is accordingly dis- 
missed with costs. 

Appeal dismissed. 
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AIR 1972 SUPREME COURT 1552 
(V 59 C 284) 
(From: Award of Industrial Tribunal, 
Gujarat)* 


C. A. VAIDIALINGAM, D. G. PALE- 


KAR AND K. K. MATHEW, JJ. 


The Associated Cement Companies 
Ltd. Appellant v. Cement Workers 
Kamdar Union and another, Respon- 
dents. 

Civil Appeal No. 893 of 1968, D/- 
17-3-1972. 

Constitution of India, Art. 136 — 
Appeal by special leave—Interference 
by Supreme Court — Grounds for. 


Supreme Court will not interfere 
with the award of the Industrial Tri- 
bunal which is arrived at on a consi- 
deration of all the materials placed þe- 
fore it especially when it does not raise 
any important: principle of law requir- 
ing elucidation and final decision by 
Supreme Court and when it does not 
disclose any exceptional or special cir- 
cumstances which merit decision by 
the Supreme Court. AIR 1959 S.C. 633; 
AIR 1967 SC 948 Rel. on. Reference 
(IT) No. 126 of 1965, D/- 27-10-1967 
(Guj.), Affirmed. (Paras 9, 10) 
Cases Referred: Chronological Paras 


ATR 1967 SC 948 = (1967) 1 SCR 
652, Hindustan Antibiotics Ltd. 

_ v. Workmen _ 9 

AIR 1959 SC 6331959 Supp. (2) 
SCR 136, Bengal Chemical and 
Pharmaceutical Works Ltd. v. 
Their Workmen 9 


Mr. O. C. Mathur, Advocate of M/s. 
J. B. Dadachanji and Co., Miss Bhu- 
vnesh Kumari and Mr. I. M. Nanavati, 
Advocates for Appellant; Mr. K. N. 
Bhatt, Advocate, and Mr. P. C. Kapur, 
Advocate of M/s. Hathi and Co. for 
Respondent No. 2. 

The following Judgment of Court 
was delivered by 

MATHEW, J..— This appeal, by 
special Jeave, is directed against the 
award of the Industrial Tribunal, Guja- 
rat dated October 27, 1967, in Refer- 
ence (IT) No. 126 of 1965. 

2. The appellant is a company 
registered under the Companies Act 
and is engaged in the business of 
manufacturing cement. The appellant 


*(Reference I. T. No. 126 of 1965, D/- 
27-10-1967 — Ind. Tri. Gujarat — 
Ahmedabad). 
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Owns and manages 16 cement works 
all over India including the cement 
manufacturing factory at Dwarka in 
the state of Gujarat called “The Dwar- 
ka Cement Works”. 


3. Respondent No. 3, repre- 
senting the workmen employed at 


Dwarka Cement Works, made a 
charter of demands in the year 
1951 and one of the demands 


related to the grant of sick leave 
with pay to daily-rated workers. The 
dispute relating to these demands was 
settled by the award passed in refer- 
ence No. 151 of 1951. In that award it 
was held that daily-rated workmen 
were entitled to 15 days’ sick leave with 
full pay subject to the condition that 
for obtaining the leave, medical certi- 
ficate of a qualified doctor should be 
produced. Respondent No. 2, by its let- 
ter dated November 1, 1955, terminat- 
ed the award and made 17 demands 
which inter alia included the demand 
that all employees, whether daily-rated 
or monthly-rated should be given 21 
days’ sick leave with full pay, that 
the sick leave should be allowed to be 
accumulated and that no medical cer- 
tificate should be insisted upon for 
obtaining sick leave for less than 4 
days. The Government of Bombay 
which, at the time was the appropriate 
Government, did not refer the dispute 
relating to the demand for sick leave 
for adjudication. Thereafter the second 
respondent, by its letter dated Febru- 
ary 10, 1965, made a charter of qe- 
mands including the demand that the 
appellant should not insist upon medi- 
cal certificate for granting sick leave 
for less than 3 days. The Government 
of Gujarat. which was the appro- 
priate Government, by its letter dated 
October 19, 1965, referred the dispute 
relating to the following demands for 
adjudication to the Industrial Tribunal 
Gujarat: 


(a) Medical Certificate not to be 
considered necessary in case of short 
and sudden illness. The Medical Cer- 
tificate should not be considered neces- 
sary for getting sick leave for less than 
three days. 

(b) Allowance for driving Heavy 
Vehicles: 

Lorry or Truck Drivers, Pay Load 
Drivers, Tractor Drivers, Fork Lift 
Drivers and Drag Line , Operators 
should be paid heavy vehicles allow- 
ance of Re. i/- per day for each day of 
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work from the date of the receipt of 
those demands. 


4, The Tribunal. by its award, 
directed that the appellant shall not 
insist upon production of medical cer- 
tificate for obtaining sick leave when 
the illness of the workman is of the 
duration of a day and expressed its 
hope that the workmen will not abuse 
this concession and that it will be open 
to the appellant to teke disciplinary 
action against any workman when 
there is satisfactory proof that the 
concession has been abused. 


5. Tt is not necessary to refer 
to the finding of the Tribunal on the 
second question referred, as this ap- 
peal is concerned only with the cor- 
rectness of the finding on the first 
question. 


6. Tn snoot of the appeal, it 


was contended that there is provision 
for 15 days’ casual leawe in the appel- 
lant’s company and if a workman is 
indisposed and cannot attend to work 
for that reason, it is pen to him to 
take casual leave, that sick leave with 
full pay can be availed of only for 
real sickness and taere is nothing 
wrong in the appellan- insisting upon 
medical certificate for obtaining sick 
leave even if it be for a day and that 
to dispense with a requirement of 
medical certificate would lead to grave 
abuses. It was further argued that, if 
for illness of the duration of a day, no 
medical certificate is insisted upon, 
it will be open to the’ workmen to 
avail of all the 15 days’ sick leave 
without producing any medical certi- 
ficate, if sick leave for a day is taken 
at intervals. Counsel for the appellant, 
in the course of his argument, referred 
to several awards passed by industrial 
tribunals holding that there are strong 
grounds for rejecting the demand of 
workmen for grant of sick leave even 
for two or three: days without the pro- 
duction of medical certificate. He also 
referred to a passage from “Better 
Employment Relation’ by Foenonder 
reading as under: 


“It is usual provision in an Austra- 
lian Industrial award that upto one 
week per year without deduction of 
pay shall be allowed where, by reason 
of some ilment, the worker is unable 
to attend the Factory. There is reason 
to believe however, that the privilege 
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has been shamefully abused at times, 
and sick leave successfully claimed in 
situations that are not genuine, or that 
do not qualify for the benefit. Cases 
indeed have been brought to notice 
where workers, by resort to fre- 
quent change of employment and, 
deceit, have been able to draw no less 
than three week’s sick pay in a year 
for time that was not worked. The 
extra burden imposed on industry by 
these frauds on awards does not stop 
short at the additional monetary char- 
ges that are involved: there is the fur- 
ther count of waste, and inefficiency, 
that are the inevitable accompaniments 
of a high Labour mobility, or quick 
employee turnover. Unfortunately, one 
Australian Trade Union at least has 
counselled its members by circular to 
exhaust any unclaimed sick leave be- 
fore the expiration of relevant year;” 
and to the following observations ina 
publication entitled “The Management 
of Labour Relations” by Watkins and 
Dodd (Page 616): 


“The provisions of sickness bene- 
fits or insurance entails serious diffi- 
culties because of the necessity of 
guarding against feigned illness by 
astute malingners and the danger of 
making the slightest illness an excuse 
for absence from work”. | 
Counsel said that it is because sick 
leave provisions are abused by work- 
men that no benefit is given under the 
Employees’ State Insurance Act, 1948 . 
for the first two days of illness. 


7. Generally speaking no work- 
man will get himself treated by a doc- 
tor on the very first day of an illness. 
For minor ailments, no workman would 
go to a doctor for treatment and it 
would be a great hardship to the work- 
men if a medical certificate from a qua- 
lified doctor is insisted upon for sick 
leave for a day’s illness. From apra- 
ctical point of view, we do not think 
that it would be expedient to insist 
that a workman should produce a 
medical certificate from a qualified 
doctor to avail himself of sick leave for 
a day on the ground of illness. We do 
not say that the apprehension enter- 
tained by the appellant that the work- 
men would abuse the provision for sick 
leave with full pay, in some cases at 
least, if no medical certificate is insist- 
ed upon for the leave even if the dura- 
tion of the illness is for a day, is un- 
founded. But at.the same time one has 
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to consider the practical inconvenience 
and the hardship to the workmen if a 
medical certificate is insisted upon for 
availing of sick leave’ for iliness of the 
duration: of a day. . 


8. The Tribunal has taken into 
account the. pros and cons of the mat- 
ter and on a. balance of ‘the relevant 
considerations hás arrived at a conclu- 
sion. Should we’ interfere with that 
conclusion in an appeal under Art, 136 
of the Constitution? 


9. In - Bengal - Chemical. and 
Pharawteutical Works . Ltd., Calcutta 
v. Their Workmen, 1959 Supp.’ (2) SCR 
(136 at p. 140 = (AIR 1959 SC 633), this 
court observed: ` 


“Though Art. 136 is hushed: in 
widest terms, it is necessary for this 
Court to exercise its discretionary 


jurisdiction only in cases where awards ° 


are made. in violation ‘of the principles 


of natural Justice causing substantial 


and prave injustice. to parties or 
raising -an important principle of indus- 
trial law requiring elucidation end 
‘|final decision by this Court or disclos- 
ing such other exceptional ‘or special 
circumstances which merit the consi- 
deration of this Court.” 

See also Hindustan Antibiotics Ltd., V. 
The Workmen, 1967 (1) SCR 652. = 
(AIR 1957 SC 948), 


z 10. 

with which we are concerned does 
not raise any important principle: of 
law requiring elucidation and ‘final 
decision by this Court. Nor does it dis- 
close any exceptional or special circum- 
stances which merit decision by this 
Court. On a question like this, where 
the Tribunal, on a consideration of all 
the materials placed before it and hav- 
ing regard to the overall picture -came 
to a conclusion, .we do not think this 
Court sk ould interfere. 


11. ` We therefore, dismiss the 
= appeal with costs. 


` Appeal dismissed. 


of Bihar (Shelat J.) 
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The portion of the “award . 
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, (V 59 C 285) 
(From: Patna)* 


J. M. SHELAT, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


Satyabhan Kishore and another, 


‘Appellants v. The State of Bihar, Res- 


pondent. 
Guru Prasad, Complainant, 


Criminal aüra No. 104 of 1969, 
D/- 23-2-1972. 


'(A) a a of Offenders - Act 
6 — Whenever a. person 
under 21 years of age is found guilty 
of. an offence punishable with. impri- 
sonment but net with. imprisonment 
for life; Sec. 6 lays down an injunction 
not to impose a` sentence of imprison- 
ment upon such an offender unless for 
reasons to be recorded by it, the court 


finds it undesirable to proceed with 


him under S. 3 or S. 4. Cri. Appeal 
No. 2% of 1968 D - 1-11-1968 (Pat) Re- 
versed. (Para 9) 
` (B) Probation of offenders Act 
(1958). S 11—Whenever S. 6 is appli- 
cable the Supreme Court can either 
apply it on its own or direct the High 


(Para 8) 
Cases Referred: ‘Chronological Paras 
AIR 1965 SC’. 444 (V 52) = 
(1965) 1 Cri LJ 360, Rattan Lal: 
v. State of Punjab 


Court to do so. (K-Ref: S. 6). - 


AIR 1972 SC 214 (V 59)=1972. 


Cri LJ 47, Abdul Qayum v. State 
of Bihar __. 11 


Mr. U. P. Singh, Advocate, i -Ap- 
pellants, Mr. R. C. Prasad, Advocate, 
for Respondent: M/s. S. N. Misra, B. B. 
Sinha and S. S. J auhar, Advocates, for 
Complainant. l 


The following: J udgment of the 
Court was delivered by i 

SHELAT, J:— The facts leading 
to the prosecution of the two ap- 
pellants may first be stated: 

In. . 1965, the two appellants 
were students of Kanhai Lal Sah Col- 


- lege, Nawada, a college affiliated to the 


Magadha University. The college. was 
a centre for the annual examination 
of B. A. Part I held by the University. 

2. May 1, 1965 was the day 
when the students appeared in English 
Paper II. At about 10.20 am. Guru 
ee Ee ee 


*(Cri. Appeal No. 29 of 1968, Disl 1-11- 
1968 — Pat.) - 


. CP/CP/B777/72/GDR 
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Prasad (P. W. 1), the Head of the Hindi 
Department of the College, who also 
was on that day officiating as the 
Superintendent of the examination in 
the absence of the Principal, found ap- 
pellant 1 talking with an outsider at 
the eastern gate of the college and tak- 
ing aslip of paper from that outsider. 
When appellant 1 returned to his seat 
in the corridor of the examination hall, 
where he had - been allotted a seat, 
Guru Prasad P. W. 1 went up to him 
and took away the said slip of paper 
from him. He, however, permitted ap- 
pellant 1 to proceed wizh his examina- 
tion. 


3. At abou€ 10.30 am. the 
examination was over. Appellant 1 
then went up to Guru Prasad and de- 
manded back the said slip of paper. 
On Guru Prasad refusing to give it 
back, appellant i slarped him and 
twisted his hand, On the advice of a 
- supervisor (P. . 2), Guru Prasad 
“retired from: the hall and went up to 
the college office situated on the upper 
floor. While he was narrating the in- 
cident to his colleagues in the office, 
- amongst whom was also P. W. 4, a 
Professor of the Patna Commerce Col- 
lege appointed by the University as an 
observer, a mob of students made 
forcible entry into the office room. 
Amongst that mob were the two ap- 
pellants. Appellant 2, also a student 
- of the. college in B.A. Part II, assault- 
ed Guru Prasad. P. W. 9, a peon of the 
college, however, prevented appellant 
9 from further assaulting Guru Prasad 
by catching hold of him. and removing 
him from the office rcom. The office 
room was then bolted from within. 


4. After the students had thus 
left the office room Guru Prasad sent 
a report (Ex. 1) of the incident to the 
Sub-Divisional Magistrate requesting 
that action against the two appellants 
should be taken. Since no action was 


taken by the Magistrate, Guru Prasad ` 


filed another application before the 
-Sub-Divisional Officer on June 5, 1965 
requesting him to take action against 
the two appellants. On June 18, 1965, 
the Sub-Divisional Magistrate took 
cognizance. of the- offence on the basis 
of the said application and sent up the 
case to the Judicial Magistrate who 
framed charges against the two appel- 
lants under Ss. 323, 448 and 504 of the 
Penal Code. 


Satyabhan v. State of Bihar (Shelat J jy [Prs. 2-8] 


S. C. 1555 


l 5. The defence of the appel- 
Tants was denial of the whole of the 
incident coupled with the allegation 
that they had been falsely involved in 
the case. 

6. — The Trial Magistrate fefus- 
ed to accept the prosecution case main- 
ly on the ground that the prosecution 
witnesses were all members of the col- 
lege staff, and therefore, the colleagues 
of Guru Prasad, and that they belong- 


„ed to the same caste as Guru Prasad. 


In the result, he acquitted both the 
appellants. On an appeal to the High 
Court against the said acquittal, the 
High Court. found as a fact that the 
generalisation made by the Magistrate 
that all the witnesses were colleagues 
of Guru Prasad and belonged to his 
caste was far from correct. Of the ten 
witnesses examined at the trial, one 
was a clerk of the University who pro- 
duced the said slip of paper which had 
been sent to the University by Guru 
Prasad. Three of the witnesses were, a 
student, a clerk and a peon of the col- 
lege, and only two witnesses were pro- 
fessors. On a consideration of the evi- 
dence and after finding that the rea- 
sons given by the Magistrate for de- 
clining to accept the prosecution evi- 
dence were untenable, the High Court 
set aside the order of acquittal, except 
on the charge under S. 504, and con- 
victed the two appellants under Sec- 
tion 323, and in addition convicted ap- 
pellant 2 under S. 448, and sentenced 
appellants 1 and 2 under S. 323 to rigo- 
rous imprisonment for one year each. 
The High Court further sentenced ap- 
pellant 2 under S. 448 to one year’s 
rigorous imprisonment but directed 
that the two sentences passed against 
him were to run concurrently. 


T. Aggrievėd by the said order 
of conviction and sentence, the appel- 
lants sought from this Court special 
leave to appeal. By its order dated 
May 20, 1969 this Court granted spe- 
cial leave but limited it only to the 
question as to the applicability of the .’ 
Probation of. Offenders Act, XX of 
1958. The special leave being so limit- 
éd it is not possible for the appellants 
to challenge the findings given by the 
High Court, nor the order of conviction 


‘passed by it against them. 


8 Act XX of 1958 was brought 


_ into force in the State of Bihar by a 


notification bearing No. DPS/118-JL, 
dated June 4, 1959 as provided by Sec- 
tion 1 (3) of the Act. In Rattan Lal 
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v. State of Punjab, AIR 1965 SC 444 
this Court, after examining S. 11 of 


the Act, held that the language of that 


section was comprehensive enough ‘to 
enable this Court either to apply S. 6 
on-its own whenever it was applicable, 
or direct the High. Court to do so. Sec- 
tion 3 cf the Act confers on the Court 
discretion in the case of a person found 
guilty of having committed an offence 
punishable under Section 379 .or 
Section 380 or Section 381 or 
S: 404 or S. 420 of the Penal Code or 
any offence punishable with imprison- 
ment of not more than two years or 
with fine or both under the Code or 
any other law provided there is’ no 
previous conviction proved against 


such an offender, if the court by which 


he is found guilty is of opinion that 
having regard to the circumstances of 
the case, including the nature of the of- 
fence and the character of the offender 
it is expedient to do so, to release him 
after due admonition. Sec. 4 likewise 
gives discretion to the court in cases 
where a person is found guilty of an 
offence provided it is one which is 
not punishable with death or imprison- 
ment of life and the court by which 
such offender is, found guilty is of opi- 
nion, having regard to the circumstan- 
ces of the case and the nature of the of- 
fence, that it is expedient to release him 
on probation on good conduct, to direct 
that instead of sentencing him to any 
punishment he should be released on 
entering into a bond with or without 
sureties to appear and receive sentence 
when called upon during such period 
not exceeding three years as the court 
may direct and in. the meantime to 
keep peace and be of good behaviour. 
Sub-see, (2) of S. 4 requires the court 
to take into consideration the report, 
if any, of the probation officer.in rela- 
tion to the case before passing an order 
under sub-s. (1)... 


9. Whereas Ss. 3 and 4 leave if 
. to the discretion of the court to make 
‘an order as provided therein,.S. 6 pro- 
vides that where a person under 21 
years of age is found guilty of an 
offence punishable with imprisonment 
(but not with imprisonment for life), 
the court by which. he is found guilty 
shall not sentence him to imprison- 
ment, unless ‘it is satisfied, having 
regard to the circumstances of the 
case, including the nature of the cof- 
fence, that it would not be desirable to 
deal with him under S.3or S. 4, and 


= 
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if the court passes any sentence of im- 
prisonment on such offender it shall 
record its reasons for doing so. Under 
sub-s. (2), the court, for the purpose of 
satisfying itself whether it would not 
be desirable to deal with such an 
offender under Section 3. or Sec- 
tion 4, shall call for a` report 
from the probation officer and consi- 
der such report, if any, and any other 
information available to it relating to 
the character and physical and mental 
condition of the offender. Sec. 6 thus 
lays down an injunction, as distinguish- 
ed frcm the discretion under Ss. 3 and 
4. not to impose a sentence of imprison- 
ment upon an offender of the class 
covered by the section unless for rea- 
Sons to be recorded by it, the court 
finds it undesirable ` to proceed with 
im under S. 3 or S. 4, 


10. It is not in dispute that ap- 
pellants 1 and 2 were at the date of 
offences, of which they have been 
found guilty, and at the time of the’ 
trial, below the age of 21 years. The 
offences of which they have been 
feund guilty being punishable under 
Ss. 328 and 448 of the Penal Code are 
also not offences punishable with im- ` 
prisonment for life. There is, there- 
fcre, no doubt that S.-6 applies to the 
present case. Nothing is shown to us 
which would lead us to think that it 
is not desirable to apply the provisions 
of Ss. 3 and 4 of the Act to the appel- 
lants. We were shown the reports of | 
the relevant probation officer in res- 
pect of both the appellants which ap- 
pear to have been called for during 
the trial before the Trial Court. Neither 
of the two reports contains any mat- 
ter which would lead us to believe that 
it would not be expedient to apply S. 3 
or S. £ We had, no doubt, disallowed 
an application by appellant 1 and the 
said Guru Prasad to compound the 
case on the ground that the compund- 
ing of such offences in the: circumst- 


. ances in which they were committed 


was not commensurate with the abso- 
lute necessity of maintenance of dis- 
cipiine within the university campus. 
But that is quite different from com- 
plying with the legislative policy and 
injunction contained in S. 6 of the Act. 

il. We, therefore, partially al- 
low the appeal and set aside the order 
of sentence passed by the High Court 
against the two appellants and as was 
recently done in Abdul Cavus v. State 
of Bihar, AIR 1972 SC 214, direct that 
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the two appellants be released under 
S. 4 of the Act upon their entering into 
bonds and their respective fathers aiso 
giving surety “by bonds in the sum of 
Rs. 500/~ each, to appear and rece-ve 
sentence by the High Court whenever 
called upon to do so within a period of 
one year from the date of this order 
and to keep peace and be of good be- 
haviour during that period. We direct 
the High Court to take through an 
officer authorised by it in this belalf 
the said bonds and thə said sur=ty 
bonds from the respective fathers of 
the appellants in the manner stazed 
above. 


pe Sy 


Appeal allowed. 
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Gopal Singh and another, Aprel- 
Tants v. The State of Madhya Pradash 
and ancther, Respondents. l 

Criminal Appeal No. 93 of 1£69, 
D/- 22-2-1972. 
= Evidence Act (1872), S. 32 — Evi- 
dentiary value of dying declaration — 
Omission to mention names and ad- 
dresses of accused persons — Effect. 
(Decision in C. A. No. 510 of 1966 Dt. 
27-11-1968 (M.P.) Reversed). 

A dying declaration which Coes 
not contain complete nemes and ad- 
dresses of the persons charged with 
the offence, even though may help to 
establish their identity, is not of sich 
a nature on which conviction can be 
based. It cannot be accepted without 
corroboration. (Paras 7. 8) 
Cases Referred: Chronological Paras 
AIR 1958 SC 22 (V 45)=1958 SCR 


552=1958 Cri LJ 10€,. Khushal 
Rao v. State of Bombay 
M/s. Ram Panjwani and S. K. 
Gambhir, Advocates, for Appellants; 
Mr. M. N. .Shroff, Advocate for Mr. 
I. N. Shroff, Advocate, for Responcent 
No. 1. 
The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This is an appeal 


from an Order of conviction and sen- 
Pe ge 


*(Cri. Appeal No. 310 of 1966, D/- 27- 
11-1968 — Madh. Pra. at Indore 
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tence passed by the High Court of 
Madhya Pradesh reversing the acquit- 
tal recorded by the learned Additional 
Sessions Judge, Rajgarh. The appel- 
Tants have been convicted for the of- 
fence of murder under section 302-IPC 
ane sentenced to imprisonment for 
e. 

2. The appellants who were 
about 16 or 17 years old at the time 
of the offence were students living in 
a room next door to the Police Station 
at Shajapur. Appellant no. 1 Gopal- 
singh is the son of Umraosingh and 
appellant no. 2 Dulesingh is the son of 
Bapusingh. - Umraosingh and Bapu- 
singh who are brothers were living in 
village Jaiheda about two or three 
miles away from Shajapur. The de- 
ceased Modsingh was an elderly man 
about 60 years old and he lived in vil- 
lage Baiheda. ` Baiheda is about four 
miles from Shajapur and to the North 


-of Jaiheda. 


_ 3B The deceased Modsingh had 
gone to Shajapur on 9-1-1966 as it was 
a market day. He was returning by 
the main road which connected Bai- 
heda and Shajapur and when he was 
in the jungle portion of the track near 
Jaiheda he was attacked, according to 
the prosecution, by four persons with 
knives and daggers. The time of attack 
was about 8.00 pm. and admittedly it 
was very dark. The first information 
lodged by the deceased on the next 
day i.e. 10-1-1966 at Shajapur Police 
Station says that the assailants stopped 
him when he was going along the road, 
dragged him towards a stream close by 
and there assaulted him with knives on 
various parts of the body. After the 
assailants went away the deceased 
dragged himself to the road and not 
being able to walk further he sat by 
the side of the road. Next morn- 
ing at about 8.00 A.M. Chhotu- 
lal, P.W. 7 and Umraodas, P. W. 1 
happened to pass by. The deceas- 
ed asked for water and when the 
water was being given to him, he men- 
tioned that he had been assaulted by 
Gopalsingh, Dulesingh, Hatesingh and 
one other person whose name Mod- 
singh was unable to give. Chhotulal 
went to the village Baiheda and in- 
formed Modsingh’s sons Bhagirath, 


' P.W. 2 and Kumersingh, P.W. 5. They 


brought a cart and took him to the 
Police Station at about 11.00 A-M. On 
Modsingh’s statement the F.I-R. was 
recorded as per Ext. P. 28. He was 
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then removed to the Hospital at Shaja- 
pur where Dr. Ragunathrao Naik. P. W. 
15 noticed that there were 12 incised 
wounds on various parts of the body 
of Modsingh. As - his condition was 
Serious, arrangements were made to 
record his dying declaration in the Hos- 
pital and the same was recorded -by 
Mr. Shyamlal Shakya, Ist.class Magis- 
trate, Shajapur at about 2.00 P.M. It 
_is Ext. P. 4. Later. 
Modisingh died as a result of the in- 
juries and it is not disputed that death 
was caused by the injuries which - he 
had received. 


4. The two appellants. and Hate~ 
-Singh who had been specifically named 
both in the. First Information Report 
and in the dying declaration were 
arrested by the Police that ‘same after- 
noon. Next day, ie.:on 11-1-66, ac- 
cording to the prosecution, on some 
disclosures made by, the appellants, 


blood stained clothes were recovered. 


from the room in which the appellants 
lived. A dagger was recovered from 
near appellant no.  1’s father’s house 
in Jaiheda. Human blood ‘was detected 


on the same and principally on this- 


evidence the prosecution charged the 
appellants. Blood was also detected on 
the shirt of Hatesingh and on that evi- 
dence Hatesingh was. pigo made a co- 
accused. 


5. The learned Sesia J eN 


did not accept the evidence of the dy- 
ing declaration as sufficiently identify- 
ing the assailants nor was he satisfied 
with the recovery evidence. He, there- 
fore, acquitted both the appellants and 
Hatesingh. In appeal against the acquit- 
tal the High Court accepted that evi- 
dence against the appellants but reject- 
ed it so far as Hatesingh is concerned. 
That is how the appellants have been 
convicted while -Hatesingh’s acquittal 
was confirmed. 


6. ` The learned Sessions Judge 
had rejected the dying declaration Ext. 
P. 4 and the alleged statements made 
by the deceased to Chhotulal, P. W. 7 


and Umraodas, P.W. 1. According . to - 


him though the names Gopalsingh: and 
Dulesingh had been specifically men- 
tioned in Ext. P. 4 and for that matter 
even the first information report Ext. 
P, 28,-in neither of these documents 
- the identity of the appellants had been 
sufficiently indicated. Neither their 
father’s names nor their place of resi- 
` dence was mentioned therein. The de- 
. ceased Modsingh appeared to have 


in the afternoon 
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made himself quite unpopular in his. 
own village and the surrounding vil- - 
lages. He had created enemies for him- 
self and there were other persons nam- 
ed Gopalsingh and Dulesingh in vil- 
lage Saiheda.: One such person -named 
Gopalsingh had filed a suit against the 
deceased for having outraged the mo- 
desty of his mother and had also ob- 
tained a money decree. - On the other 
hand the deceased had admittedly no 
quarrel with the appellants nor was 
there any evidence that these appel- 
lants had any personal contacts with 
the daceased. The High Court, how- 
ever, held that the First Information 
Report, Ext. P. 28 gave an unmistaka- 
ble clue as to the identity because in 
that report Modsingh had alleged that 
there was enmity between him and the 
appel_ants because some beatings had 
taken place previously and the fathers 
of Gopalsingh and Dulesingh had quar- 
relled with him and there were cases 
pending in respect of that quarrel. 
Certan documents, it appears, were 
produced to show that there was a 
quarrel between the fathers of the ap- 
pellarts, on the one hand, and the de- 
ceased and some others on the other. 
Ext. P. 2 is a report filed by Modsingh 
on 13-11-1963 charging the fathers of 
the appellants, Umraosingh and Bapu- 
singh, with an assault on the brother 
of Modsingh. Ext. P. 33 is a cross com- 


- plaint dated 23-11-1963 filed by Umrao- 


singh against - Modsingh and several 
others. Ext. P. 34 is the challan filed 
by the Shajapur Police Station on the 
information lodged by Modsingh on 
13-11-1963 as per Ext. P. 2. In the dy- 
ing declaration Ext. P. 4 recorded by 
the Magistrate and in the first infor- 
mation: report Ext. P. 28, which was 
also treated as an earlier dying decla- 
ration. it was alleged that cases were 
pending. But no specific: evidence was 
produced in court to show.that these 
cases filed in 1963 were actually pend- 
ing on the day of this incident namely 
on 9-1-1966. Such -evidence could 
have been very easily- procured’ and if 
that evidence had been led it could 
have been said that the two recorded 


dying declarations read together referr- 


ed to the appellants only. The omis- 
sion on the part of the prosecution to 


. produce that evidence is not explain- 


ed. The High Court, however, preferr- 
ed to rely on the bare word of the 
Magistrate Mr. . Shakya who, when 
questioned in the cross-examination 
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as to why he had not enquired about 
the names of the fathers, stated that 
he did not think it necessary to ask 
their fathers’ names and residence be- 
cause a case was pending in his court. 
This explanation is righ-ly not acceot- 
ed: by the High Court as satisfactory. 
However, the High Court was prepar- 
ed to proceed on the learned Magis- 
trate’s statement that a zase was pemd- 
ing, and that is how tke High Court 
came to the conclusion that Gopalsirgh 
and Dulesingh mentioned in the dy_ng 
declaration must be the appellants. We 
think that the High Court was not 
justified in relying on sny part of zhe 
statement made by Mr. Shakya. His 
further cross-examination shows taat 
he really knows nothing about ithe 
case which he said was pending. He 
stated “I do not remember definitely 
if there is any case pending in ny 


court filed by Modsingh in which Dile- 


singh, Hatesingh and Gopalsingh may 
be parties. I do not remember if Mod- 
Singh had given his stétement in any 
of the cases before me. I was told prior 
to recording the statement of Modsimgh 
that the case of the same Modsingh is 
pending in my court whose statement 
is to be recorded and th2 beatings have 
taken place in the seme connection. 
But I do not remember as to who aad 
told me this fact. Such a rumour was 
spreading in the court.” The state- 
ment, therefore, made by Mr. Sha cya 
that a case was pending in his ccurt 
at that time was not made by him. of 
his own knowledge but on-the basis of 


some rumours. He had not remember- ` 


ed if. Modsingh had come before ^im 
in any case. In these circumstances, 
therefore, his bare statement thas a 
case was pending in his court at ihat 
time between Modsingh, on the one 
hand, and some others, on the oter, 
has really no value. And if the əvi- 
dence of Mr. Shakya on the queszion 
as to whether a case was pending is 
discarded, there is no other evidence 
to show that a case in which Modsingh 
and the fathers of the appellants vere 
involved was actually vending at the 
time. The High Court was inclined not 
to agree with the lsarned Sess_ons 
Judge because it was satisfied that the 
allegation with regard to the 
case or cases made in tha dying declara- 
tions clearly establish the identit~ of 
the appellants. But if, as we have 
shown, tltere was really no evidence 
about.the pending case or cases it would 
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mean that the conclusion of the Ses- 
sions Judge that there was no suffi- 
cient identification of Gopalsingh and 
Dulesingh, as mentioned in the dying 
declaration, was a reasonable conclu- 
sion which, in an appeal against acquit- 


‘tal, was not liable to be set aside. 


G We have ‘already referred to 
the fact that the learned Sessions J udge 
was not prepared to accept the evi- 
dence of Umraodas, P.W. 1 and Chhotu- 
lal, P.W. 7, that deceased Modsingh 
had named the appellants as assailants 
when they met him in the morning at 
8.00 a. m. on the roadside. Detailed 
reasons have been given by the learn- 
ed Sessions Judge why he considered 
their evidence unsatisfactory. The 
High Court, however, in onè sentence 
expressed its opinion that the evidence 
of these two witnesses, amongst others, 
corroborated the dying declaration in 
respect of the identity. of the appellants 
without giving any reasons why it dif- 


-fered on the point from the learned 


Sessions Judge. It is obvious that the 
High Court was so well satisfied by 
the written dying declarations as esta- 
blishing the identity of the appellants 
that it ignored to consider the evidence 
of Umraodas, P.W. 1 and Chhotulal, 
P.W. 7 independently to see how far 
they were reliable. In an appeal against 
acquittal we think the High Court 
ought to have expressed itself more 
fully why it considered that the learned 
Sessions Judges’ conclusion was un- 
reasonable. In our opinion that con- 
clusion is unexceptionabie. 


8. But even if we assume that 
the High Court was right in conclud- 
ing that the dying declaration esta- 
blished the identity of the appellants, 
it was certainly not of that character 
as would warrant its acceptance with- 
out corroboration. It is settled law that 
a court is entitled to convict on the 
sole basis of a dying declaration if it 
is such that in the circumstances of 
the case it can be regarded as truthful. 
On the other hand if on account of an 
infirmity, it cannot be held to be en- 
tirely reliable, corroboration: would be 
required. See: Khushal Rao v. State of 
Bombay, 1958 SCR 552 = (AIR 1958 
SC 22). In this case, it must be first 
remembered that though the names of 
the appellants’ fathers were known to 
Modsingh and others. who accompani- 
ed him to the Police Station, their 
fathers’ names and present residence 
have not been mentioned. It is rather 
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unusual for Police Officers not to en- 
quire and record in the first informa- 
tion the full name and address of the 
persons complained against. Secondly, 
the assault had taken place in a jungle 
on a dark night which may cause mis- 
taken identity. Thirdly, neither Mod- 
singh nor any of his relations had given 
any cause to the appellants, personal- 
ly, to plan and execute a murderous 
attack on him. Fourthly, there were 
other persons bearing the appellants’ 
_Names in the same village and admit- 
tedly tney were on ‘inimical terms 
with the deceased. Fifthly, the deceas~ 
ed had named Hatesingh also as one 
of the assailants although it has now 
turned out in the evidence of Umrao- 
das, P.W. 1 that the deceased and 
Hatesingh had cordial relations with 
each other. In -these circumstances, 
sufficient corroboration - would be 
required for acting on the dying de- 


claration. Apparently, the High Court 


thought that corroboration was neces- 
sary and this it sought in the recovery 
of the blood stained shirt and bushshirt 
from the room of the.appellants which 


the learned Sessions Judge had speci- ` 


fically discarded. We think that the 
learned Sessions Judge had given very 
Satisfactory reasons for discarding this 
evidence and, in our opinion, the High 
Court was in error in taking a dif- 
ferent view, especially, when the High 
Court kad -realised that there was 
something fishy in the manner in 
which a blood stained shirt was re- 
covered from Hatesingh who had been 
acquitted. Hatesingh, like the appel- 
lants, had been arrested on the 10th. 
His shirt which he was wearing at the 
time was not seized. But next day his 
shirt was seized because. some blood 
spots were noticed. It is rather extra- 
ordinary that the police should not see 
blood stains on the shirt when he was 
arrested but should notice them on the 
next day. - The High Court, therefore, 
was right in discarding that evidence 
because it is plain enough that at the 
time of the arrest there must not have 
been really any blood stains -on the 
shirt of Hatesingh. Similar considera- 
tions should have weighed with the 
court with regard to the alleged re- 


covery of the shirt and-the bushshirt - 


from th2 roomof the appellants. The 
appellants -were living in a room .close 
to the Police Station. They were ar- 
rested on the afternoon of 10th. One 
should have expected the Police to 
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does not appear from the record that 
a search was made at the time. On 
errest, the person of Gopalsingh was 
searched and an iron key with an iron 
ring attached to it was found on his 
person. See Ext. P. 6. The same, how- 
ever, does not appear to have been 
sealed and it is obvious that the police 
had the key..Though the Police and 
the Pancha Madan Lal, P.W. 9 claim 
that ihe appellant Gopal Singh pro- 
duced the key with which the door of 
the room is opened next day at 2.00 
p.m. we feel no doubt at all that the ` 
key must have been in the possession 
of the police till that time. In - these - 
circumstances the learned Sessions 
Judge was quite right in suspecting 
the recovery of the blood stained shirt 
and tushshirt from the room. If Hate- 
singh‘'s shirt could show blood stains 
on the 11th there was no difficulty in 
the shirt and the bushshirt recovered 
from the room of the appellants show- 
ing stmilar blood stains. There was no 
reason whatsoever why the room of 
the appellants was not immediately 
searched for finding blood stained 
clothes. The memos containing the 
disclosure statements are worthless 
and the High Court has rightly not 
relied upon those statements. In our 
opinicn, therefore, there was no good 
reason for the High Court to discard 
the conclusion of the learned Sessions 
Judge that the recovery of the shirt 
and the bushshirt cannot be regarded 
as above board. In the result it must 
b2 held that the learned Sessions Judge 
had rightly acquitted the . appellants 
and the High Court was not justified 
in interfering with the order of acquit- 
tal. The Order of conviction and sen- 
tence .is, therefore, set aside and the 
appellants are acquitted. They -have 
been already directed to be set at 
liberty, 


‘Appeal allowed, 


- town on the 
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= Satnarain Sao, Appellant v. State 
of Bihar, Respondent. 

Criminal Appeal No. 67 of 1968, 
D/- 18-4-1972. 

Penal Code (1860), S. 411 — Ac- 
cused charged under S. 411 for receiv- 
ing stolen cycle — Document produced 
by accused to show thet the cycle was 
pledged with him noi proved — No 
explanation given by accused with 
regard to other cycles found in his pos- 
session — Held, that a presumption 
under S. 114 illustration (a) of the 
Evidence Act could be raised and the 
accused could be convicted under Sec- 
tion 411 (X-Ref: Evidence Act (1872) 
S. 114 illustration (a)) (1971) 3 All. 
E.R. 881 and AIR 1943 P.C. 211 and 
(1914) 84 LJ (KB) 396 Rel. ‘on. 

(Paras 8, 9) 
Cases Referred: Chronological Paras 
1971-3 All ER 881, Atwal v. 


_ Massey 
‘AIR 1943 PC 211=45 Cri LJ 241, 
Otto George Gfeller v. The 


_ King 6 
(1914) 84 LJ KB 396=112 LT 2 
480, Rex v. Abramovitch 6 
, Mr. S. C. Agarwala, Advocate of 
M/s. Ramamurthi and Co., and Mr. 
V. J. Francis, Advocat2 for Appellant. 
ve B. P. Jha Advocate, for Respon- 
ent. 


The Judgment of the Court was 
delivered by 


GROVER, J:— This is an appeal 
by special leave from a judgment of 


the Patna High Court upholding the - 


conviction of the appellant under Sec- 
tion 411 of the Indian Penal Code for, 
which a sentence of three years’ rigo- 
rous imprisonment wes imposed. 


2. According to the case of the 
prosecution a Sen-Releigh cycle was 
stolen from the possession of Sheo 
Charan Lal. He repcrted the matter 
to the Police on March 25, 1965. It ap- 
pears that on May 11, 1965 the Sta- 
tion House Officer, Incharge Giridih 
Police Station A. D. N. Sinha learnt 
while he was moving: about in the 
Moharram day that a 


Be ee ee 
*(Cri. Appeal No. 407 of 1966, D/- 18- 
1-1968 — Pat.) 
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thief was running away with a cycle. 
The alleged thief was apprehended and 
the cycle in his possession was taken 
into custody. The name of that per- 
son was Mohd. Siddique. He made a 
statement to the police officer which 
led him to search the premises of the 
appellant. As a result of the search 
seven cycles including the Sen-Raleigh 
cycle belonging to Sheo Charan Lal 
which was stolen on March 24, 1965 
and three other cycles were recovered 
from the house of the appellant. Mohd. 
Siddique and the appellant were tried, 
the former under S. 379 and the latter 
under S. 411 of the Indian Penal Code. 
Siddique was convicted and sentenced 
but he did not file any appeal. 


3. Tt was not disputed before 
the High Court that the Sen-Raleigh 
cycle was recovered along with nine 
other cycles as a result of the search 
of the house of the appellant by 
A. D. N. Sinha the S. H. O., on May 11, 
1965. īt was also proved that that 
cycle was stolen. The explanation 
given by the appellant was that three 
out of the 10 cycles belonged to the 
members of his family and the other 
seven had been pledged with him as 
he carried on the business of a pawn- 
broker. The Sen-Raleigh cycle had 
been pledged by Siddique with him 
and that is how the said cycle was 
recovered from his possession. P. W. 1 
Jayantilal and P.W. 2 Shyam Narain 
Singh deposed that the appellant as 
well as his brothers and other mem- 
bers of his family lived in the same 
house. It was further, stated by them 
that the appellant and his brothers 
worked as contractors and they also 
took things on pawn and advanced 
money. According to Shyam Narain 
had seen ornaments and 
utensils being taken on pledge by the 
appellant and members of his family 
although he had not seen him taking 
any cycle on pledge. The appellant 
also produced a document Exh. 
which was scribed by one Beldev Pan- 
dit and had been attested by some wit- 
nesses. In this document it was stated 
that Rs. 80/- had been received by 
Siddique by way of advance from the 
appellant and that the cycle in ques- 
tion had been pledged with the latter. 
Neither the scribe nor Mahabir Sao or . 
Nanden who were the attesting witnes- 
ses gave evidence. D. W. I. Ramjit sao 
a neighbour deposed that the document 
Exh. A had been scribed in his presence 
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and that Rs. 80/~ had been paid to Sid- 
dique. Siddique had pawned the cycle 
by way of security for the advance. The 
courts below found that this document 
had been manufactured for the purpose 
of the case implying thereby that it was 
not genuine. The appellant does not 
appear to have produced any evidence 
about the: pledging of the other cycles 
which were found in his possession nor 
did he point to any other article from 
the cycles which had _ been pledged 
with him in the course of his business 
when the search was made of his house 
by the S. H. O. A. D. N. Sinha. 


4, The High Court, apart from 
other farts, took the following matters 
into consideration while upholding the 
conviction of the appellant: 

(1) Although two- defence ` wit- 
nesses had been examined by the ap- 
pellant there was nothing to show that 
he had taken the ordinary precaution 
of making proper enquiries about the 
ownership of the cycle before advanc- 
ing any loan on its. security. - 


(2) It was significant that ‘the 
document Exh. A was quite silent as 
to the source from where Siddique had 
got that eycle and when he had acquir- 
ed Its. * l 

(3) These facts showed that the 
transaction could not have been a 
bona fide transaction by the person 
carrying ‘on bona fide business of ad- 
vancing loans on pledge. 


(4) The Investigating Officer had ` 


deposed to the fact that after the re- 
covery of 10 cycles he made a verifica- 
tion from the records of the police sta- 
tion and found that besides the Sen- 


Raleigh cycle cases had been institut- . 


ed earlier with respect to four more 
cycles out of the recovered cycles. 


(5). Even if it be assumed that this 
evidence was not admissible, according 
- to the charge as framed with regard to 
two cycles the same had been recover- 
ed from the place of the appellant 
which had been admitted by Siddique 
as having been stolen by him. a 


(6) There could be no doubt that 
at least two of the. 10 cycles recovered 
from the possession of the appellant 
were stolen properties:: 

(7) Considering ‘the above -aspect 

as well as the fact that the conduct of 
the appellant in connection with the 
-taking possession of the cycle in ques- 
tion from Siddique was not at all con- 


in. circumstances which 
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sistent with the conduct òf a- man of 
ordinary prudence it was not possible 
to accept the appellant’s contention 
that he had taken possession of the 
cycle without knowledge or belief that 
it was stolen. 


5. Learned counsel for the ap- 
pellant has subjected the above rea- 
sons given by. the High Court for sus- 
taining the conviction to criticism on 
several grounds. It has been firstly 
pointed out that admittedly the trial 


‘was confined to the alleged theft of 


the Sen-Raleigh cycle and -its having | 
been received by the appellant in cir- ` 
cumstances which made him guilty of 
an offence under S. 411 of the Indian 
Penal Code; the prosecution relating to 
the otner cycles should not have been ` 
taken into account. It has next been 
urged. that the whole approach with 
regard to the appellant not having 
made bona fide enquiry from Siddique 
before accepting the Sen-Raleigh cycle . 
in pledge was unsustainable in law. 
We may in this connection refer to a 


judgment of Lord Widgery C. J. in ` 


Atwal v. Massey, (1971) 3 All ER 881 
in whizh it was laid down that in order 
to estéblish an offence under ‘S. 22 of 
the (English) Theft Act 1968 which is 
similar in terms to S. 411 of the Indian 
Penal Code, it was not sufficient to 
show that the: goods had been received 


put a reasonable man on enquiry; the 
question was a subjective one: was the 
appellant aware of the theft or did he 
believe the goods to be’ stolen or did 
he, suspecting the goods to be stolen, 
deliberately shut his eyes to the cir- ’ 
cumstances? The next submission on 
behalf of the appellant is that the cor- 


‘rect ambit and scope of .the presump- 
_ tion which can be drawn under Sec- 


tion 114, illustration (a) of the Evi~ 
dence Act. was not considered by the 
High Court or the courts below. 


6. Section 114 provides — that 
the Court may- presume the existence of 


any fact which it thinks likely to have 


happened regard being had to the com= . 
mon course of natural events, human ` 
conduct and public and private busi= . 


ness, . in - their relation to facts 
of, the ' particular. case. “Illustra- . 
tion (a) -is as- follows: -that a per- 


son whois in possession of - stolen pro~ 
perty soon after the theft is either the 
thief or has received the goods* knowing 
them to be stolen unless he ¢an account 


‘would have . 
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for his possession. In Otto George 
Gfeller v. The King, AIR 1943 PC 211 
the law as enunciated in: Rex v. 
Abramovitch, (1914) 84 LJ KB 396 was 
accepted as representing the correct 
statement on the subject of the pre- 
sumption to be drawn in such cases. 
(That was in the following terms: 


“Upon the prosecution establish- 
ing that the accused ‘were in posses- 
sion of goods recently stolen they 


may in the absence of any explanation — 


by the accused of the way in which 
the goods came into their possession 
which might reasonably be true find 
them guilty, but that if an explanation 
were given which the jury think might 


reasonably be true, and which 
is consistent — with innocence 
although they. were not con- 


vinced of its truth: the prisoners were 


entitled to be acquitted inasmuch as ` 


the prosecution would have failed to 
discharge the duty cast upon it of 
satisfying the jury beyond reasonable 
doubt of the guilt of the accused”. ` 


T. It has been urged before us 
that the appellant hed given an ex- 
planation of how he came into posses- 
sion of the Sen-Raleigh cycle, his ex- 
_ planation being that it had been pled- 
ged with him by Siddique in the ordi- 


nary course of business which he was’ 


carrying -on and that explanation had 
been sought to be supported by evi- 
dence. The two prosecution witnesses 
had testified that the appellant and 
other’ members of his family were 
carrying on the business of pawn bro- 
kers apart from other avocations which 
they were following. It is emphasis- 
ed that according to the above state- 
ment of law even if the Courts were 
not convinced of the truth of the ex- 
planation but if the same could be held 
to be reasonably true the prosecution 
must be considered to have failed to 
discharge the duty cast upon it of 
satisfying the Court beyond reasonable 
doubt of the guilt of the appellant. 


8. The question that 
Courts,. therefore, had to decide was 
whether the explanation given by the 
appellant in view of the admission that 
the Sen-Raleigh Cycle was stolen pro- 
perty could be held to fall within the 
aboye rule, namely, whether it might 


reasonably be true even though the . 


Courts were not convinced of its truth. 


Since the Courts below and the High 
Court have taken some irrelevant and 


Satnarain v. State of Bihar (Grover J.) | [Prs. 6-10} 


the | 


S. C. 1563 | 


inadmissible matters into consideration 
we have examined with care the ex- 
planation given by. the appellant 
in the light of the entire facts 
and we are unable to come to the 
conclusion that the explanation 
could be regarded such as might re- 
asonably be true. The first and the 
the most important fact is that the 
appellant had sought to prove the docu- 
ment Ext. DA to support the transac- 
tion of pledge. That document had 
rightly been found not to have been 
proved. Apart from the Sen-Raleigh 
Cycle several other cycles were found in 
the possession of the appellant which 
he claimed to have been pledged with 
him. No articles of any other kind 
were either pointed out or claimed to 
have been. pledged with the appellant 
or with members of his family which 
would normally have been done if the 
version given by him that the busi- 
ness of pawn-brokers was being carri- 
ed on had any truth in it. Pawn-bro- 
kers are ordinarily and in normal course 
expected to maintain some books of 
account or some documents which 
would contain the particulars of the 
transactions relating to pledge. There 
was no indication or suggestion by the 
appellant that he was maintaining any 
such books of account or documents. 


9, The above circumstances, in 
our opinion, were sufficient to show 
that the Court would be justified in 
holding that the explanation given by 
the appellant could not reasonably be 
true. A presumption, therefore, could 
immediately be drawn in accordance 
with S. 114, Illustration (a) of the 
Evidence Act. There was hardly any 
evidence worth the name by which it 
could be said that the presumption 
had been rebutted by the appellant. 


10. TIn the result the conviction 
and the sentence of the appellant are 
maintained and the appeal is dismis- 
ed. He was released on bail; he shall 
surrender to the bailbonds. 


Appeal dismissed. 


1564 S. C. {Prs. 1-4] Jagannath v. State of W. B. (Khanna J -J 


AIR 1972 SUPREME COURT 1564 
(V 59 C 288) 


J. M. SHELAT AND 
H. R. KHANNA, JJ. 


Jagannath Das, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 13 of 1972, D/- 
12-4-1972. . 

West Bengal (Prevention of Vio- 
lent Activities) Act (President’s Act 19 
of 1970), S. 3 — Detention order — 
Communication of — Validity — (X- 
Ref. :— Constitution of India Art. 32). 

Where at the time of the arrest of 
tħe detenu the order of detention and 
ground thereof were served on him 
in vernacular, it cannot be said that 
the order was defective for want of 
proper communication. This is more 
so when the relevant objection was not 
taken either at the time of making 
the representation or filing the petition. 
AIR 1969 SC 43, Distinguished. 
` ' (Paras 5. 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 43 = (1969) 1 SCR 

227 = 1969 Cri. LJ 274, R 
Hadibandhu Das v. District EE 
Magistrate, Cuttack . 6 

Mr. S. S. Khanduja, Advocate. 
amicus curiae, for Petitioner; Mr. G. 
S. Chatterjee, Advocate for M/s. 
Sukumar Basu and Co., 
dent.. l 

The Judgment of tħe Court was 
delivered by i 


KHANNA, J.:— This is a petition . 


through jail for the issue of a writ of 
habeas corpus by Jagannath Das alias 
Jaga who has been ordered to be de- 
tained under section 3 of the West 
. Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (President’s Act No. 19 
of 1970). a 
The order of detention reads as under? 
ORDER 
No. 86/71. Dated: 29-6-71 
Whereas Tam satisfied with respect 
to the person known as Shri Jagannath 
Das alias Jagason of Late Bhanu Das 
of Kurimatu, P. S. Bangaon, Distt. 24 
Parganas, that with a view to prevent- 
ing him from acting. in any manner 
prejudicial to the maintenance of public 
order, it is necessary so to do, I there- 


fore in exercise of the powers con- . 
ferred by sub-section (1) read with 


sub-section (3) of section 3 of the West 
EP/EP/C446/ 72/JRS 


for Respon- 


A.I. R. 


Bengel (Prevention of Violent Activi- 
ties) Act, 1970 (President’s Act No. 19 
of 1970), make this order directing that 
the said Shri Jagannath Das alias J aga 
be dezained. 

Given under my ħand and seal of 


orifice. 
Sd/- Tllegible 
DISTRICT MAGISTRATE 
24~-PARGANAS, 
| l :29-6-71 
2 Tbe ground of detention 
which was served along with the 
order of detention upon the petitioner 
recited that on the night of June 1, 1971 
at about 1.30 am. while committing 
theft of rice from wagon No. 39751 at 
Bongaon railway station yard, the peti- 
tioner and his associates charged 
bombs upon the party of Railway Pro- 
tection Force on duty with a view to 


.doing away with their lives when 


challenged by them. As a result 
of the throwing of bombs, Himun- 
shu Bhushan Dhar Sharma of 
the Railway Protection Force sus- 
tained burn injury on his person. 
The above explosion of bombs 
created panic in the station area and 
In the adjoining locality and, as such, 
there was disturbance of public order. 


The petitioner in pursuance ' 


Ss 
„Of the detention order was arrested on 


July 2,1971 and was served with the 
said order and the ground of detention 
together with vernacular translation 
thereof. The order of detention was 
approved by. the State Government on 
July G 1971. Representation made by . 
the petitioner against his detention 
was received by the State Government 
on July 10, 1971 and after being con- 
Sidered was rejected by the State Gov- 
ernment on July 30, 1971. The case of 
the petitioner was placed before the 
Adviscry Board on July 31, 1971. The 
representation of the petitioner was 
also fcrwarded to the Advisory Board. 
The Board, after considering the mate- 
rial before it and -after hearing the 
petitioner in person . submitted its 
report on September 3, 1971. Opinion 
was expressed by the Advisory Board 
that there was sufficient cause for the 
detention of the petitioner. The deten- 
tion order was confirmed by the State . 
Government on September 11, 1971 
and intimation about the confirmation 
of the detention order was immediately 


‘thereafter sent to the petitioner. 


4. The petition has been resist- 
ed on behalf of the State of West Ben- 
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gal and the affidavit of Shri Chendi 
Charan Bose, Deputy Secretary, Hcme 
(Special) Department hes been filec in 
opposition to the petiticn. 


Se. poe We have heard Mr. S. S. 
‘Khanduja, who has addressed arzu- 
ments amicus curiae on behalfof the 
petitioner, and Mr. G. S. Chatterjee on 
behalf of the respondent State, and 
are of the opinion that there is no 
merit in the petition. The first @n- 
tention which has been advanced by 
Mr. Khanduja is that -here has b2en 
no valid communication of the ground 
of detention to the petitioner. I: is 
stated that the petitioner is an illte- 
rate person as would appear from the 
fact that he.affixed his thumb impres- 
sion on the detention order at the 
time it was served upon him ‘The 
service of the detention order and the 
ground of detention which were in 3n- 
glish upon the petitioner who was lli- 
terate, according to the learned coan- 
sel, was not a sufficient compliance 
with law as it had the effect of deny- 
ing him the right of making a repre- 
sentation against the order. In his 
connection, we find that the affidavit 
of Shri Chandi Charan Bose shows 
that at the time of his arrest the peti- 
tioner was served not merely with the 
order of detention and the ground of 
detention but also with the vernacular 
translation thereof. It, therefore, can- 
not be said that the order of deten-ion 
and the ground thereof were in a lan- 
guage which the petitioner could not 
understand. No ground was taken by 
the petitioner either in the represen- 
tation submitted by him or in the peti- 
tion sent to this Court that the order 
of detention and the ground thereof 
had not been compreheaded by him as 
they were in a language which he 
could not understand. No grievance 
can, consequently, be made by the peti- 
tioner on that score. It may alsc be 
stated that the petitioner does not ap- 
pear to be illiterate as the petition sent 
by him from jail has been signed by 
him. The signature oł the petitioner 
on the petition has-been attestec by 
the jail authorities. 


6. In the case of Hadibandhu 
Das v. District Magistrate, Cutzack 
(1969) 1 SCR 227 = (AIR 1969 SC 43), 
to which a reference hes been made by 
Mr. Khawrduja, the District Magistrate 
served an order on th2 appellant on 
December 15, 1967 under section 3 of 


Jagannath v. State of V. B. 


(Khanna J.) [Prs. 4-7] S. CG. 1565 


the Preventive Detention Act for his 
detention. The appellant filed a peti- 
tion in the High Court on December 
19, 1967 challenging the order of de- 
tention on the ground, inter alia, that 
the order and the grounds in support 
thereof, which had been served upon 
the appellant, were written in English 
language which he did not understand. 
On January 18, 1968 the District Magis- 
trate supplied to the appellant Oriya 
translation of the order and the 
grounds. Dealing with the order of 
detention passed on December 15,” 
1967, this Court referred to the fact 
that the said order ran into 14 typed 
pages. It was held that mere oral ex- 
planation of a complicated order of 
the nature made against the appellant 
without supplying him the translation 
thereof in a script or language which 
he understood would amount to denial 
of the right of being communicated 
the grounds and of being afforded an 
opportunity of making a representa- 
tion against the order. The subsequent 
supply of the Oriya translation of the 
order of detention and the grounds 
thereof was found to be of no avail as 
under section 7 (1) of the Preventive 
Detention Act the authority making 
the order of detention has to communi~ 
cate to the detenu the ground on which 
the detention order has been made 
within five days from the date of de- 
tention. None of the infirmities which 
were noticed by this Court in the cited 
case vitiates the impugned order of de- 
tention’ As mentioned earlier, the 
petitioner was supplied at the time of 
his arrest with vernacular translation 
of the order of detention and the 
ground on which it was based. As 
such, the cited case can be of no assis- 
tance to the petitioner. 


T. It has also been argued by 
Mr. Khanduja that the representation 
submitted by the petitioner was not 
placed before the Advisory Board 
within 30 days of the date of receipt of 
representation. This contention is de- 
void of force because we find from 
the affidavit of Shri Chandi Charan 
Bose that the representation of the 
petitioner was received by the State 
Government on July 10, 1971 and the 
same was forwarded immediately after 
being rejected by the State Govern- 
ment on July 30, 1971 to the Advisory 
Board. It, therefore, cannot be said 
that the State Government failed to 
forward the representation to the Advi- 


1566 S.C. (Prs. 1-2] Nandalal-v. State of W. B. (Grover J} 


sory Board within 
receipt. a. | 
8. The petition consequently 
fails and is dismissed. l 
Petition dismissed. 


30 © days of its 


! 


AIR 1972 SUPREME COURT 1566 
(V 59 C 289) 


A. N. GROVER AND M. H. BEG, JJ.. 


Nandalal Roy, Petitioner v.: The 
State of West Bengal, Respondent. — 

Writ Petn. No. .15 of 1972, D/- 11- 
4-1972. : 


> W..B. (Prevention of Viclent Acti- 
vities) Act 1970 (President’s Act 19 of 
1970), S. 3 (2) (b) and (d) — Attacking 
the Railway Police Party with bombs 
while committing theft in the Rail- 
way Station Yard is an act which falls 
within the ambit of S. 3 (2) (b) and 
(d). AIR 1971 S.C. 2486 and AIR 1972 
SC 665, Rel. on. (Para 4) 


Cases Referred: Chronological Paras 

AIR 1972 SC 665=W.P. No. 308 of 
1971, D/- 13-1-1972, Nagendra ` 
Nath Mondal v. State of , 
West Bengal . 4 

ATR 1971 SC 2486=1971 Cri LJ ` 
1720, Madhu Limaye v. Sub 
Divisional Magistrate Monghyr > 4 


Mr. Om Prakash Sharma, Advo- 
cate, amicus curiae for Petitioner. Mr. 
G. S. Chatterjee, Advocate for M/s. 
he aa Basu and Co., for Respon- 

ent. . ' 


The Judgment of the- Court was 
delivered by 2 


GROVER, J.:— This is a petition 
under Art. 32 of the Constitution chal- 
lenging the detention. of the petitioner 
' under the West Bengal (Prevention of 
Violent Activities} Act, 1970, herein- 
after called the ‘Act’, 


2. An order was made on June 
17, 1971 by the District Magistrate, 24 
Parganas saying that with a view to 
preventing the petitioner from acting 
in any manner prejudicial to the main- 
‘tenance of public order he be detained. 
This order was made in exercise of the 
power conferred by  sub-s. (1) read 
with sub-s. (3) of S. 3 of the Act. The 
detenu was arrested on June 20, 1971 
and the grounds were served on him 
on that date, The only ground for de- 
tention was as follows: 


EP/EP/C443/72/RMP 


A, J. R. 


| “That on the night of 1-6-71 at 
about 01.30 hrs. while committing 


theft of rice from Wagon No. SE 39751 
at Bongaon Rly. Station yard, you and 
your associates charged’ bombs. upon 
the R. P. F. Party on duty with a view 
to dc away with their lives, when 
challenged by them. As a result of 
your bomb charge SR 3179 Himunshu 
Bhushan Dhar Sharma of the R.P. F. 
Party sustained burn injury on his 
person. But the R.P.F. party with 
the help of the police party managed 
to secure your arrest on the spot with 
30 kgs. of stolen rice in a gunny bag 
and one iron-made instrument. By ex- . 
plosicn of bornbs you and your associa- 
tes created panic in’ the station area 
and in the adjoining locality you cause 
eee of the public order there- 
y. 


You are hereby informed -that you 
may make a representation: to the 
State. Government against the deten- 
tion order and that -such representa- 
tiòn shall be addressed to the Assistant 
Secretary, Home (Special) Department, 
Government of West Bengal and for- 


-warded through the Superintendent of ` 


the Jail in which you have been de- 
tained as early as possible. Under sec- 
tion 10 of the West Bengal (Preven- 
tion of Violent Activities) Act 1970 
(Presidents Act No. 19 of 1970). 
your case shall be placed before the 
Advisory Board within thirty days 
from the date of your detention under ` 
tne order. 


- You are also informed that under 
section 11 of the West Bengal (Pre- 
vention of Violent Activities) Act 1970, 
(President’s Act No. 19 of 1970) the 
Advisory Board shall if you desire to 
be so heard by the Advisory Board 
you should intimate such desire in 
your representation to the State Gov- 
ernment”, 


The State Government approved of the 
order of detention on June 28, 1971. 
As required by the “provisions of the 
Act.a report was made to the Central 
Government on the same date. The 
case cf the detenu was placed before 
the Board on July 19, 1971, his re- 
presertation having been received ear- 
lier. The representation was also con- 
sidered by the . government and was 
rejected on July 19, 1971. The decision 
of the Advisory Board was given on 
August 23, 1971 pursuant to which the 
State Government confirmed the de- 
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ata by an order dated September 3, 
71. 


3. The only question for’ ccn- 
Sideration is whether the particulars 
given in the grounds of detention arė 
relevant to maintenance of putlic 
order. There can be no manner «of 
doubt that the acts attributed to ithe 
petitioner would fall within cls. [b) 
and (d) of sub-s. (2) of S. 3 of the Act. 
Tt has been contended on behalf of the 
petitioner that the allegations mede 
against him do not satisfy the test 
Jaid down by this court in the varieus 
decisions about the meaning of the ex- 
pression ‘public order”. 

4. In our opinion the acts attri 
buted to the detenu are such as wo1ld 
bring him squarely within the ambit 
of cls. (b) and (d)-of S. 3 (2) of the Act. 
Attacking the Railway Police Party 
with bombs at the Railway Staton 
Yard is surely a serious matter end 
was bound to cause a scare among all 
the members of the public who wo.ld 
be visiting the station yard and inter- 
fere with their activities of getting she 
goods loaded or unloaded. It was aot 
a mere question of maintenance of 
law and order, It was a kind of dis- 
turbance which would be comprehenad- 
ed by the expression “ordre publiqae” 
as explained in Madhu Limaye’s case, 
AIR 1971 SC 2486. The acts may be 
sometimes: similar in quality but what 
has to be seen is their potentiality in 
the sense as to what reverberations 
may be caused which might affect the 


even tempo of the life of the ccm- 


munity. (See W.P. No. 308 of 171 
Nagendra Nath Mondal v. State of 
West Bengal, decided on.13-1-1972. = 
(reported in AIR 1972 SC 665). 


5. We are satisfied that there 
is no merit in this petition and i- is 
therefore dismissed. 

Petition dismiszed. 


AIR 1972 SUPREME COURT 1567 
(V 59 C 290) 

S. M. SIKRI, C. J., J. M. SHELAT, 

A. N. RAY, L D. DUA AND H. R. 


KHANNA, JJ. 
= Ratilal Bhanji Mithani, Appellant 
v. The State of Maharashtra and 


others, Respondents. 

` Criminal Mise. Petn. No. 1260 of 
“1971 with W. P. No. 428 of 1971, D/- 
11-4-1972 


` BP/EP/C441/72/DVE 


Ratilal v. State of Maharæhtra . (Ray J.) > [Prs. 1-2] 


. bar and S. P. Nayar, Advocates, 


S. C. 1567 


Criminal P.C. (1898), Ss. 504, 508A 
= Issue of foreign commission for exa- 
mination of witnesses — Pre-requi- 
sites.. (Paras 24, 27) 


, Before passing an order for exa- 
mination of witnesses in Commission 
the Court must satisfy itself about the 
necessity of such evidence and ‘also 
about the effective enforceability of 
Commission for examination of wit- 
nesses. Where it is found after issue 
of Commission for examination of wit- 
nesses In a foreign country that reci- 
procal agreement with that countrv 
does not in fact exist, the Court will 
refuse to extend time. - (Paras 24, 27) 


~ Mr. I. N. Shroff, Advocate, for 
Appellant. Mr. Jagadish Swarup, Soli- 
citor General of India (M/s. R. H. Dhe- 
; with 
him), (for Nos. 1 and 2.) and Mr. R. P. 
Kapur, Advocate (for Nos. 3 and 4.) for 
Respondents. 


The Judgment of the Court was 
delivered by. 


RAY, J.:— There are two matters 
before this Court. One is an applica- 
tion of the State of Maharashtra and 
the Assistant Collector of Customs, 
Bombay in Criminal Appeal No. 117 of 
1970 for extension of time up to 31 
March, 1972 for the. return of the 
Commission for examination of some 
witnesses in West Germany in Crimi- 
nal Case No. 42/CW of 1962 pending 
in the Court of the Presidency Magis- 
trate, Esplanade Courts, Bombay. The 
other is a writ petition of Mithani 
challenging the alleged arrangement 
mentioned in communication dated 13 | 
July, 1971 from the Indian High Com- 
missioner in London to the External 
Affairs Ministry, Government of India 
for examination of witnesses in West 
Germany as infraction of the provi- 
sions of section 504 of the Code. of 
Criminal Procedure and as violative of 
the petitioners fundamental rights 
under Article 14 of the Constitution. 


2. One Ram Lal Laxmi Dutta 
Nanda and 7 others including Mithani 
were alleged to have committed of- 
fences under Sec. 120-B of the Indian 
Penal Code read with section 167 (81) 
of the Sea Customs Act, 1878 and sec- 
tion 5 of the Imports and Exports Con- 
trol Act, 1947 some time between the . 
years 1959 to 1960. The gist of the 
offences committed is- import of goods 
of a contraband nature of the value of 
Rs. 15 lakhs and above. 


“ sheets were 
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3. Mithani was arrested on _ 11 
May, 1960 and was on bail. Ram Lal 
Laxmi Dutta Nanda died on 15 Sept- 
ember, 1967. f 

4. . The prosecution filed com- 
plaint against Mithani and 6 others on 
1 April, 1961. The hearing of the case 
Started before the Chief Presidency 
Magistrate, Bombay on 12 February, 
1962. Several witnesses were examin- 
ed. On 21 December, 1962 charges 
were framed. The charges inter alia 
were that goods were imported with- 
out licence. The goods were alleged to 
be of a contraband nature. 

5. The prosecution case in short 
was this. 24 consignments were 
brought into India. The last 4 consign- 
ments were seized. Mithani is not 
charged in respect of those 4 consign- 
ments. In regard to the 8 of the 
remaining 20 consignments the pro- 
secution alleged that 10 Verladescheins 
which are said to be Loading Sheets 
and which came to the possession _ of 
the prosecution gave the description 
of contraband goods. The 
Lading in respect of those 8 consign- 
ments however showed the goods as 
covered by the licences. 

6. Between March 1962 and 
December 1962 the prosecution exa- 
mined about 200 witnesses before 
the Magistrate. On 24 July, 1962 the 
Magistrate held the Verladescheins in- 
admissible 
Indian Evidence Act and Commercial 
Documents Evidence Act, 1939. By 
another order dated 6 December, 1962 
the Magistrate however held that 9 
out of 10 verladescheins were admis- 
sible in evidence. On 21 December, 
1962 on the basis of admissibility of 9 
verladescheins in evidence the Magis- 
trate framed charges. The charges 
framed were fewer than those claimed 
by the prosecution. . 

T. The prosecution in the 
month cf February, 1963 went up on 
revision before the Bombay High 
Court against admission of only 9 and 
not all 10 verladescheins and also 
against framing of fewer charges than 
that claimed by the prosecution. On 
20 August, 1964 the Bombay High 
Court upheld the pa uer wei the 

istrate that 1 verladescheins 
ee inadmissible. The High 
Court remanded the case to the Magis- 
trate for reconsidering the charges. f 
- §. The prosecution filed peti- 
tion for special leave to appeal to this 


Ratilal v. State of Maharashtra (Ray J.) 


Bills of. 


in evidence under the 


AIR. 


Court against tke order of the Bombay 
High Court. The petition for special 
leave was dismissed. 


9. ` The prosecution: thereafter 
cbtained an order from the Magistrate 
to taxe photostat copies 
documents. One of the accused chal- 
Jenged that order, of the Magistrate in 
a revision application before the Bom- 
bay High Court. The Bombay High 
Court on 4 October, 1966 gave the 
prosecution time up to 4 January, 1967 
for calling the foreign witnesses. The 
Prosecution failed to do so within the 
appointed time. 


- 10.. The prosecution -in the 
month of January, 1967 filed an ap- 
plication before the Bombay High 
Court for cancellation of the bail of 
Mitheni on the ground that he had ex- 
tended threat to the German witnesses. | 
The Bombay High Court on 6 March, 
1967 cancelled the bail of Mithani and 
directed him to surrender to judicial 
custody on or before 13 March, 1967. 

I1. Mithani ‘surrendered to jail 


custody on 13 March, 1967. Mithani 
filed a petition for special leave to ap- 
peal against the order of the Bombay 
High Court dated 6 March, 1967 can- 
celling the bail. Mithani obtained spe- 
cial leave. The appeal was dismissed 
on 4 May, 1967. This Court however 
gave time to the prosecution till 26 
June, 1967 for examining the German 
witnesses. 


12. The prosecution took no 
steps to examine the German wit- 
nesses. The prosecution applied in the 
month of July, 1967 to the Magistrate 
for the issue of a Commission to exa- 
mine German: witnesses at Hamburg 
or Berlin or London. The Magistrate 
reject=d the application. The prosecu- 
tion filed a revision application before 
the Bombay High Court against the 
order dated 8 August, 1967 passed by 
the Magistrate rejecting the prosecu- 
tion application for examination of wit- 
nesses on Commission. The High Court 
dismissed the revision application. 


13. The prosecution came up 
to this Court for appeal: by special 
léave against the order of the Bombay 
High Court dated 9 August, 1968. The 
prosecution withdrew the special leave 
petiticn. 

«14 By an order dated 26 Fe- 
bruary, 1969 the Magistrate discharg- 
ed Mithani and two other accused.. The . 
Magis-rate however directed that the 


of certain ' 
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remaining 4 accused Nos. 1, 4, 5 and 6 
be tried according to law. 


15. In the month of June, 1969 


the prosecution filed a revision appli- - 


cation in the Bombay High Court chal- 
lenging the order dat2zd 26 February, 
1969 whereby the Magistrate had dis- 
charged Mithani and the other two 
accused. The prosecution also filed in 
the Bombay High Court an application 
for the issue of Commission to West 
Germany for examination of German 
witnesses. In support of that applica- 
tion the prosecution r2lied upon a no- 
tification dated 9 September, 1969 is- 
sued by the Central Government under 
section 504 (3) of the Code of Criminal 
Procedure. Mithani has challenged the 
validity of that notification in the writ 
petition. 

16. The Bombay High Court 
on 17 December, 1969 allowed the ap- 
plication of the prosecution and order- 
ed the issue of the Commission to the 
Federal Republic of Germany for the 
examination of German witnesses. 


17. Mithani on 25 August, 1970 
obtained special leave to appeal against 
the judgment and order of the Bombay 
High Court dated 17 December, 1969. 
The special leave was limited to the 
question of non-allowance of air fare 
and. the daily expenses of Mithani’s 
lawyer. Mithani’s appeal is Criminal 
Appeal No. 117 of 1970. It may be 
stated here that the Bombay High 
Court granted the prosecution time 
first up to 31 May, 1970 and then up 
to 31 August; 1970 for the return of 
the Commission. The third extension 
of time by the Bombay High Court 
was up to 16 September, 1970. 


18. This Court on 4 February, 
1971 allowed Mithani’s appeal being 
Criminal Appeal No. 117 of 1970. This 
Court directed the prosecution to pay 
to Mithani the tourist air fare for one 
lawyer and a sum of Rs. 100/- per day 
for the expenses of the lawyer of 
Mithani engaged in examining wit- 
nesses in West Germany. 


19. Meanwhile on 14 Septem- 
ber, 1970 and again on 10 December, 
1970 the prosecution obtained from 
this Court extension of time first up 
to 31 December, 1970 and then up to 
31 March, 1971 for the return of the 
Commission. On 18 March, 1971 the 
prosecution applied for -another exten- 
sion of time forthe return of Commis- 
sion from 31 March, 1971 to 31 August, 
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1971. This Court however was pleas- 
ed to grant extension of time up to 31 
October, 1971. 


20. On 14 October, 1971 the 
prosecution filed the present petition 
praying for extension of time from 31 
October, 1971 to 31 March, 1972 for 
the return of the Commission. Mithant 
opposed an extension. 


21. On 27 October, 1971 this 
Court directed the Government to file 
a better affidavit in the criminal ap- 
plication indicating the steps taken for 
the return of the Commission. The 
Government filed an affidavit affirm- 
Py P. K. Kapur on 9 November, 

cL 

22. The affidavit filed by the 
Government revealed two important 
facts. First, from the year 1969 when 
the Government made applications for 
examination of witnesses abroad the 
Government always ‘suggested that 
there was in existence an arrangement 
between the Government of India and 
the Government of the Federal 
Republic of West Germany for 
examination of witnesses residing in 
the Federal Republic of West Germany 
in relation to matters in courts in 
India. The Government in that behalf 
relied on a notification dated 9 Sept- 
ember, 1969 issued by the Central Gov- ` 
ernment. In that notification it is recit- 
ed “whereas arrangements have been 
made by the Central Government with 
the Government of the Federal Re- 
public of West Germany for taking the 
evidence of the witnesses in the Fede- 
ral Republic of West Germany in rela- 
tion to criminal matters in courts in 
India, the Central Government in pur- 
suance of sub-section (3) of S. 504 of 


` the Code of Criminal Procedure here- 


by directs that commissions from 
courts in India for the examination of 
witnesses in the Federal Republic of 
West Germany shall be issued in the 
form annexed thereto, to the courts” 
mentioned’ in the notification. The 
second matter of importance brought 
out by the affidavit is that in fact no 
arrangement between the Government 
Government of the 
Federal Republic of West Germany for 
the examination of witnesses residing 
in West Germany was finalised. 

23. The other features in the 
Government affidavit are. these. The 
memorandum dated 6 September, 1969 
written by the Under Secretary to the 
Government of India, Ministry of Ex- 
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ternal Affairs to the Director of Reve- 
nue Intelligence showed that unless 
letters were exchanged between the 
Government of India and the West 
German Republic establishing recipro- 
cal arrangements for the examination 
„of witnesses in criminal cases notifica- 
tions uncer sections 504 (3) and 508A 
of the Code of Criminal Procedure 
could not be issued. The notification on 
9 September, 1969 was- issued it seems 
in anticipation of an arrangement be- 
tween the. Government of India and 
the West German Republic. It is esta- 
blished on the affidavit evidence that 
no arrangement has yet been entered 
into. Negotiations have been going on 
for such arrangement. On 17 Decem- 
‘ber, 1970 there is a note of the Gov- 
ernment of India on the specific sub- 
ject of the present case and it is record- 
ed there that a formal agreement for 
entering into reciprocal arrangements 
with West Germany for the examina- 
tion of witnesses in criminal cases has 
not yet been entered. into. In the 
month of April, 1971 the Ministry of 
External Affairs wrote to the Indian 
Embassy in West Germany that ‘the 
letter of request may therefore be 
kept with you for the time being, and 
may be forwarded to the West Ger- 
man authorities, as soon as reciprocal: 
arrangements . are made with that 
country’. ` In the month of May, 1971 
the Embassy wrote to the Ministry 
‘here ‘It is requested that the Commis- 
sion may be forwarded to the West 
German authorities for execution, as 
Soon as the arrangement is signed, 
requesting them to summon the wit- 
nesses for interrogation as per the 
names and addresses supplied by that 


Government’. In the month of August, - 


1971 the Ministry of External Affairs 
was writing that the papers had been 
sent to the Ministry of Home Affairs 
or their concurrence and issue of noti- 
fication under sec. 508A of the Code 
of Criminal. Procedure. a 


24. 
the affidavit filed on behalf of the 
State indicate that reciprocal arrange- 
ments between the Government of 
India and the Federal Republic of 
West Germany for examination of wit- 
nesses in the Federal Republie of West 
Germany and in India are not yet 
complete. The verbal note dated 6 
March, 1972 ‘issued by the Foreign 
Office of the German Republic is a 
memorandum of talks exchanged þe- 


The several’ annexures to 
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tween the West German Republic and 
the Incian Embassy. The note suggests 
that sometime towards the end of May 
or early in June, . 1972 the date for 
hearing of witnesses has been fixed. Tt 
is sald that the date is not a definite 
one. It has to be found out whether 
the witnesses would be available af 
the preposed dates for examination. 
Documents necessary for examination 
of witnesses are to be translated. The 
verbal note gives certain ideas and 
information of the proposed examina- 
tion of witnesses. The court passes 
an order for examination of wit- 
nesses in Commission when the 
court is satisfied not only about the 
necessity of such evidence but also 
about the effective enforceability of 
Commission for examination of wit- 
nesses. In the present case, there is 
no recidrocal arrangement between the 
Government of India and the Govern- 
ment of the Federal Republic of West 
Germany for examination of witnesses 
in West Germany and in India. 


' 25. The provisions contained 
in sections 504 and. 508A of the Code 
of Criminal Procedure contain compli- 
mentary provisions for reciprocal 
arrangements between the Govern- 
ment of our country and the Govern- 
ment ofa foreign country for Com- 
mussion from Courts in India to speci- 
fied courts in the foreign country for 
examination of witnesses in the 
foreign country and similarly for 
Commissions from specified courts 
in the foreign country for exa- 
mination of witnesses residing in 
Our country. Notifications No. SRO 
2161, SRO 2162, SRO 2163 and SRO 
2164 all dated . 18 November, 1953 
published in the Gazette of India Part 
IT Section 3 on 28 November, 1953 il- 
lustrate the reciprocal arrangements 
between the Government of India and 
the Government of the United King- 
dom ard the Government of Canada - 
for examination of witnesses in the 
United Kingdom and: Canada and the 
oe of witnesses residing in 

Gia. 


26. In the present case, no 
notification under section ‘508A of the 
Code oz Criminal Procedure has been 
publish2d specifying the courts in the 
Federal Republic of West Germany by 
whom commissions for examination .of 
witnesses residing in : India may be 
issued. The. notification dated 9 Sep- 
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tember, 1969 in the present case under 
section 504 of the Code of Criminal 
Procedure is not based upon any exist- 
ing complete arrangement between the 
Government of India and the Govern- 
ment of the Federal Republic of West 
Germany for examination of witnesses 
residing in West Germany. The notifi- 
cation dated 9 September, 1969 is in- 
effective for two reasons. First, there 
is no reciprocal arrangement between 
the Government of India and the Gov- 
ernment of the Federal Republic of 
West Germany as contemplated in sec- 
tions 504 and.508A of the Code of Cri- 
minal Procedure. Secondly, the noti- 
fication under section 504 is nullified 
and repelled by the affidavit evidence 
adduced on behalf of the State that no 
agreement between the two countries 
has yet been made. . 

27. In the present case, exten- 
` sion of time was granted in the past 
to enable the State for examination of 
witnesses in West Germany and return 
of the commission to this country. The 
State could not obtain the return of 
the commission. Now. a question has 
arisen as to whether any extension of 
time should be made when it appears 
that reciprocal arrangements within 
the contemplation of sections 504 and 
508A of the Code of Criminal Proce- 
dure are not made. The courts do not 
make orders in vain. When this Court 
finds that there are no arrangements 
in existence within the meaning of 
sections 504 and 5084 of the Code of 
Criminal Procedure thais Court is not 
inclined to make anv order. 


28. The Solicitor General on 
“behalf of the State made a faint sug- 
gestion that after the appeal has been 
disposed of by this Court no further 
order could be made. It is the State 
which has asked for extension of 
time. The contention of the State that 
this Court is powerless to make any 
order is unsound. When the appeal was 
disposed of this Court gave directions 
for the return of the commission. That 
direction was given kecause the time 
originally fixed by tke Bombay High 


Court had expired. Ary further exten- 


sion of time is supplemental to and in 
- continuation of the time fixed by this 
Court. If this Court were inclined to 
pass any order for extension there 
would be no impediment to passing of 
an order in that behelf. 

29.° In view of the fact that 
this Court is not willing to grant any 
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further extension of time for the return 
of the commission, it is not necessary 
to deal with the writ petition filed by 
Mithani. | 
30. The application of the State 
is dismissed. . 
Order accordingly. 
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l Bhagat Ram Patanga, Appellant v. 
State of Punjab, Respondent. 

Civil Appeal No. 1709 of 1969, D/- 
7-4-1972. i 

(A) Punjab Municipal Act (3 of 
1911), S. 16 (1) (e) — Member of com- 
mittee bringing in outside elements 


.in order to create confusion and chaos 
_at the meeting — The member can be 


considered to have ‘flagrantly abused 
his position as a member of the com- 
mittee”. l 

‘It cannot be said that it is only 
when a person abuses his position as 
a member of the Committee and shows 
favour to others or gains undue ad- 
vantage to him that he can be consider- 
ed to have flagrantly abused his posi- 
tion as a member of the Committee. A 
position is said to be abused when it is 
put to a bad use or for wrong purpose. 
It may, no doubt, vary with the cir- 
cumstances. Where a person who, 
as a member of the committee, is 
entitled to be present at the time of 
the meeting of the members of the 
committee brings in rowdies for creat- 
ing disturbance so that the committee 
meeting may not be held peacefully 
and properly, he can be considered to 
have flagrantly abused his position 
as a member of the committee while 
participating in the meeting of the 
committee. Hence the Government 
would be justified in coming to the 
conclusion that action has to be taken 


against that member under Sec- 
tion 16 (1) (e). (Para 25) 
(B) Punjab Municipal Act (3 of 


1911), S. 16 (1) (e) — Order removing 
a person from membership of com- 
mittee passed by State Government — 
Duty of State Government to give re- 
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asons and to consider explanation given 
by the member. 


As v2ry severe penal consequences 
result by removing a person from the 
membership of a committee. to which 
he has been duly elected and as no ap- 
peal is provided under the statute 
against an order so removing him it is 
not only desirable but also essential 
that the State Government should in- 
dicate its reasons for forming the opin- 
ion as required under Section 16 (1) (e). 

en such an order is challenged the 
State must place before the Court the 
necessary materials which were avail- 
able before it and which were taken 
into consideration for forming an opin- 
ion to remove the person concerned as 
a member of the committee. 
it is found that the file produced by 
the Government discloses that the State 
has considered the member’s represen- 
tations as also the other relevant 
materials before it when passing the 
order and from materials contained in 
the file it is clear that the Government 


was justicied in rejecting the explana- ` 


tion offered by the member and pass- 
ing the order of removal, then it is 
clear that there has been a proper con- 
sideration of the explanation furnished 
by the member and the principles of 
natural justice are not violated. AIR 
1970 Punj 9, Affirmed. 
(Paras 26, 28, 29, 
30) 


M/s. J. C. Talwar and R. C. Kohli, 
Advocates, for Appellant: Mr. V. C. 
Mahaj an, Advocate. for Respondent. 


The Judgment of the Court was 
delivered by ; 


VAIDIALINGAM, J.:— This ap- 
peal, by special leave, is directed 
against the judgment and order dated 
April 10, 1969 of the Full Bench of the 
Punjab and Haryana High Court in 
Letters Patent Appeal No. 70 of 1964, 
dismissing Civil Writ Petition No. 22 
of 1963 filed by the appellant to quash 
the order of the’ respondent dated 
September 11, 1962. 


2. The circumstances that led 
to the filing of the Civil Writ Petition 
No. 22 of 1963 may be briefly stated: 
In the elections held in October, 1959, 
the appellant was elected as a Member 
of the Municipal Committee, Phag- 
wara. On June 20, 1960, a meeting 
was held for the election of the Pre- 
sident and Vice President of the Com- 
mittee. The meeting was presided 


Where: 


‘the Act. 
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over by the Sub-Divisional Officer 
(Civil). According to the appellant the 
Presiding Officer conducted the elec- 
tions of the President and the Vice- 
President in an irregular and illegal 
manner and was favouring the party 
led by another ` committee member 
Bhag Ram. When the appellant and 
another member Cm Prakash Agnihotri, 
protested against this conduct of the 
Sub-Divisional Officer (Civil), the group 
led by Bhag Ram brought into the 
Town Hall some unruly elements from _ 
outside who created panic and con- 
fusion and manhandled. Om Prakash 
Agnihotri, who was also a candidate 
for the presidential Office. 


3. It may be stated at this stage ` 
that according to the respondent, Om 
Prakash Agnihotri created a scene 
in the meeting and the appellant who 
was a staunch supporter of Om - 
Prakash Agnihotri brought into the 
Town Hall, a number of outsiders with 
a view to cause chaos and confusion in 
the meeting and that the appellant did 
not maintain decorum and did not care 
to obey the directions of the Chair- 
man. Ultimately, Bhag Ram was elect- 
ed as the President. 


4. The appellant and certain 
other members of the Committee filed 
Writ Petition No. 1095 of 1960 in the 
High Court challenging the election of 
Bhag Eam as the President. But the 
Said Writ Petition was dismissed on 
the grcund that the disputed facts in- 
volved therein could not be gone-into 
by the High Court in proceedings 
under Article 226 of the Constitution. 


ð While the Writ Petition No. 
1095 of 1960 was pending in the High 
Court, zhe respondent State on Decem- 
ber 5, 1960 served a notice on the ap- 
pellant under the proviso to Sec- 
tion 16 (1) of the Punjab Municipal 
Act, 1911 (Punjab Act III of 1911) 
(hereinafter to be referred as the Act) 
calling upon’ him ‘to show cause with- 
in 21 days why he should not be re- 
moved from the membership of the 
Committee under Section 16 (1) (e) of 
The said notice charged the 
appellant of having brought outsiders 
into the Town Hali on June 20, 1960 ` 
to cause disturbance to the meeting 
that was being then held and that he 
did not maintain decorum nor did he 
care to obey the rulings of the Chair- 
man. In consequence the appellant 
was charged of having flagrantly 
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abused his position as a member of the 
Committee. . 


6. The appellant sent a reply 
on: December 12, 1960 controverting 
the allegations made in the notice. In 
turn he averred that the Sub-Divi- 
sional Officer (Civil) who presided over 
the meeting was actively helping the 
‘party led by Bhag Ram and it was the 
latter who brought in outsiders to 
create confusion and disorder. He de- 
nied having brought any  Dutsiders into 
the hall as alleged in the notice. He 
further stated that the crowd that was 
brought into the hall by Bhag Ram 
manhandled Om Prakash Agnihotri. 
He further denied the allegation that 
he did not maintain decorum and that 
he did not obey the Chair. On the 
other hand, he stated that he was quite 
obedient to the Chair and that he was 
not responsible for the confusion that 
prevailed at the meeting. Finally he 
stated that even if all the allegations 
made in the show cause notice were 
true, they will not bring the matter 
under Section 16 (1) (e) of the Act 
justifying the action being taken 
against him by way of removing him 
from the Committee. 

T. On September 11, 1962 the 
Governor of Punjab passed an order 
under Section 16 (1) (2) read with 
proviso to Section 16 (_) of the Act 
removing the appellant from the 
membership of the Municipal Com- 
mittee, Phagwara. By the same order 
the appellant was also disqualified for 
a period of three years under sub-sec- 
tion (2) of Section 16 of the Act.. 


8. The appellant challenged the 
above order of the State Government 
before the High Court in Civil Writ 
No. 22 of 1963. The main plea that 
was taken in the writ petition appears 
to be that even if all the allegations 
contained in the show cause notice of 
December 5, 1960 are true, the appel- 
lant cannot be considered to have 
“flagrantly abused his position as a 
member of the Committee” so as to 
attract the penal consequences under 
Section 16 (1) (e) of the Act. Accord- 
ing to the appellant the allegations 
made against him regarding his con- 
duct at the meeting of the Committee 
held on June 20, 1960 have no re- 
levancy for invoking th2 powers con- 
ferred on the State Government under 
Section 16 (1) (e). In consequence he 
alleged that the order jated Septem- 
per, 11, 1962 removing him from the 
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membership of the Committee and dis- 
qualifying him was null and void and 
was an abuse of the power vested in 
the Government under Section 16 of 


the Act. 


9. The State contested tħe 
writ petition on the ground that when 
it was found at the Committee meeting 
that Om Prakash Agnihotri could not 
secure support for being elected as the 
President, the appellant who was his 
ardent supporter went out and deli- 
berately brought some hooligans into 
the Town Hall and created trouble at 
the meeting. Further the appellant be- 
haved in a very disorderly manner and 
did not obey the rulings given by the 
Sub-Divisional Officer (Civil) who was 
then presiding over the meeting for 
the purpose of conducting the election 
of the President and the Vice-Presi- 
dent. As the appellant’s conduct was 
such as to attract the penal provisions 
of Section 16 (1) (e) of the Act, the 
show cause notice was issued under 
the proviso to the said section for 
which the appellant sent a very elabo- 
As the explanation sent 
by the appellant was not found to be 
acceptable, the State Government pass- 
ed the order dated September 11, 1962, 
and it was well within its powers. 


10. - The learned Single Judge. 


who dealt with the Writ petition was 


of the view that the allegations made 
against the appellant in the show cause 
notice, even if true, will not attract 
Section 16 (1) (e) of the Act. Accord- 
ing to the learned Judge it is only 
when a member of the Committee has 
shown favour or indulged in self 
agerandisement by virtue of his position 
as a member that the said provision 
will apply. On this .reasoning, the 
learned Judge held that the grounds 
which led to the making of the order 
dated September 11, 1962 were neither 
germane nor relevant for the purpose 
of attracting Section 16 (1) (e). How- 
ever, deplorable the conduct of the 
appellant as alleged may have been at 
the meeting held on June 20, 1960, 
that by itself will not enable the State 
Government to take action under Sec- 
tion 16 (1) (e) of the Act. Ultimately, 
by his judgment dated September 18, 
1963, the learned Judge quashed the 
order of the Government dated 
September 11, 1962 as being illegal 
and void. 


11. The State carried the 
matter in Letters Patent Appeal No. 70 
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of 19€4. The said appeal was heard, in 
the first instance, by a Division Bench. 
The Division Bench was not inclined 
to agree with the views of the learned 


Single Judge regarding the interpreta- 


tion placed on Section 16 (1) (e) of the 
Act. The view-of the Division Bench 
is that the conduct of the appellant, as 
alleged in the show cause . notice 
amounts to his having “flagrantly abus- 
ed his position as a member. of the 
Committee” so as to attract the penal 
eta of Section 16 (1) (e) of the 
T i 


12. Another point appears to 
have been taken before the Division 
Bench, namely ,that the order dated 
September 11, 1962 suffers from the 
vice of not giving reasons: for the 
action taken by the State Government 
_ and on that ground it has to be struck 
down. The Division Bench felt that 
this aspect of the matter is a fairly im- 
portant ‘one as such it required con- 
-sideration by a larger bench. In the 
end by order dated August 7, 1968 the 
Division Bench referred the appeal to 
a Full Bench for consideration of all 
aspects. 


13. The om came “up þe- 
fore the Full Bench of three J udges. 


The Full Bench agreed with the view . 


of the Division Bench regarding the 
applicebility : of Section 16 (1) -(e) of 
the Act and held that the conduct of 
the appellant amounted to “flagrantly 
abusing his position as a member of 
the Committee”. Regarding the ques- 
tion whether the order dated Septem- 
ber 11, 1962 has to be struck down 
on the ground that it does not give any 


reasons, the Full Bench felt that the . 


said question should. be considered 
‘ by a larger bench ‘of five Judges. 
Accordingly by its order dated Febru- 
ary 20, 1969, the Full Bench directed 
the appeal to be heard before a Full 
Bench of five Judges. 


14. The letters: Patent appeal 
in consequence was heard by a bench 
of five Judges. Three questions were 
posed for consideration: 


(a) Whether the decision . and 
order cf the State removing the appel- 
lant herein from his membership of 
the Committee under Section 16 (1) (e) 
of the Act are quasi-iudicial; 


(b) If they are quasi-judicial, whe- 
` ther the State was required by law to 
state reasons for its decision, and 
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(c) if the State was bound to give 
reasons, whether as a fact reasons have 
been given for its decision by the 
tas in the Order dated September 11, 

962 

15. After a fairly elaborate 
consideration of the matter, the learn- 


-ed Judges held on points Nos. (a) and 
: (b) that the order of the State remov- 
ing a Municipal Committee member 


under. Section 16 (1) (e) of the Act is 
a quasi-judicial order and as such the 
State was bound to give its reasons. for 
arriving at a decision. ` Regarding 
point No. (c) the learned Judges, after 
a thorough examination of the note 
file produced before them by the State, 
ultimately held that the State had con- 
sidered. the explanation offered by the 
appellant and after applying its mind 
to the materials before it was justified 
in passing the order ‘removing the ap- 
pellant from his membership of the 


‘Committee and also disqualifying him 


for a period of threé years. In the re- 
sult, the Full Bench of five Judges by . 
its order dated April 10, 1969 allowed 


`- Letters ‘Patent appeal filed by the State 


and set aside the order of the learned 
Single Judge. The result was that the 
writ petition filed by the PPPE an 


herein was dismissed. 


i 16. ` Before we advert to tħe 
contentions urged before `us by . the 
learred counsel, it is necessary to re- 
fer to the relevant provisions. of the 
Act as well as the show cause notice is- 
sued by the State as also the final order 
passed by it. We will of course refer 
also to the substance of the reply sent 
by the appellant to the show. cause — 
notic=. 


17. The elevant provision is 
Section 16 (1) (e), its proviso and sub- 
section (2) of Section 16. They are as 
follows: . 


“16 (1) The State. Government 
may, by notification, remove any 
mem er of committee. _ 
© X Xx «x xX, X X 

(e) if, in the opinion of the State 
Government he has flagrantly abused . 
his position as a member of the com- 
mittee or has through negligence or 
misccenduct been responsible for the 
loss, or misapplication of any money or 
a : the peas 


Provided that before, Tihe State 
Government notifies the removal of a 
member under this section, the rea- 
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sons for his proposed removal shall 
be communicated to the member con- 
cerned, and he shall be given an oppor- 
tunity of tendering an explanation in 
writing. - 

(2) A person remov2d under this 
section or whose èlection or appoint- 
ment has been deemed to be invalid 
under the provisions of sub-section (2) 
of Section 24, or whose election has 
been declared void for corrupt practices 
or intimidation under the provisions of 
Section 255, or whose election the 
State Government or the Deputy Com- 
missioner has under Section 24 refus- 
ed to notify, shall be disqualified for 
election for a period not exceeding five 
years: 


Provided that a perscn whose elec- 
tion or appointment has been deemed 


to be invalid under the provisions of: 


sub-section (2) of Sectior: 24, shall not 
be disqualified for election or appoint- 
ment for a period exceeding two years 
from the date of disqualification.” 


= BB No- rules framed under tħe 
Act, having any bearing on the manner 
in which the Government has to deal 
with the matter have been brought to 
our notice. | ee. 

19. The show cause notice is- 
sued by the State on December 5, 1960 
was as follows: 

“It has been brough; to the notice 
of the Government thet on the 20th 
June, 1960 the Sub-Divisional Officer 
(Civil) Phagwara, convened a meeting 
of the newly elected members of the 
Municipal Committee, Phagwara, after 
the election of the Committee, held on 
17-10-1959 in order to administer oath 
of allegiance and to conduct the elec- 
tion of the President of the Committee 
to enable the new Committee to take 
over the charge, you also attended that 
meeting at the time of election of the 
Office of the. President. You were 
supporter of the group headed by Shri 
Om Prakash Agnihotri, member of the 
Committee whose candidature was pro- 
posed for this office. During the 
course of the meeting when Shri Om 


Prakash Agnihotri became unruly and 


began to tear his clothes. beat his chest 
and create a row. you. managed to bring 
some outsiders in the Town Hall to 
cause disturbance at the meeting. 
Moreover you did not maintain de- 
corum or eare to obey the chair. By 
your aforesaid action you have 
flagrantly abused your position as & 
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member of the Committee within the 
meaning of Section 16 (1) (e) of the 
Punjab Municipal Act 1911. Iam 
directed to call upon vou to show 
cause under proviso to Section 16 (1) 
ibid why you should not be removed 
from the membership of the Com- 
mittee under Section 16 (1) (e) ibid. 
You should tender your explanation to 
the Deputy Commissioner Kapurthala. 
with an advance copy to Government 
together with copy (copies) of docu- 
ments, if any, so as to reach there with- 
in a period of twenty (one?) days from 
the date of despatch of this. letter. In. 
case no explanation is submitted by you 
within the stipulated period, it will 
be considered that you have no expla- 
nation to offer and Government may 
proceed ahead to notify your removal.” 


20. The appellant sent a reply . 
on December 16, 1960. No copy of the 
reply sent by the appellant has been 
placed in the record available before 
us. But-the nature of the reply can be 
gathered in the summary given by the 
High Court. In his reply the appel- 
lant had denied the allegations made 
against him in the show cause notice. 
On the other hand, he averred that the 
Sub-Divisional Officer (Civil) who was 
presiding over the meeting was taking 
sides with Bhag Ram and it was the 
latter who brought hooligans in the 
Town Hall and created chaos and con- 
fusion. He also denied the allegation 
that he did not obey the rulings given 
by the Chair and that he behaved in a 
disorderly manner. He further aver- 
red that the hooligans who were 
brought into the Town Hall by Bhag 
Ram manhandled Om Prakash 
Agnihotri and created confusion at the 
meeting. He further averred that 
even assuming that all the allegations 
made against him in the show cause 
notice are true, Section 16 (1) (e) of the 
Act was not attracted as he has not 
“flagrantly abused his position as a 
member of the Committee”. ` 


21. The order of the State 
pallies September 11, 1962 was as fol- 
ows: 


' . - “Whereas the Governor of Punjab 


after giving an opportunity to Shri 


» Bhagat Ram Patanga, member, Muni- 


cipal Committee Phagwara of tender- 
ing an explanation under the proviso 
to Section 16 of the Punjab Municipal 
Act 1911 is satisfied that the said Shri 
Bhagat Ram Patanga has flagrantly 
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abused his position as a member of the 
aforesaid committee, now, therefore, 
in exercise of the powers vested in him 
under clause (e) of sub-section (1) of 
Section 16 ibid, the Governor of Punjab 
is pleased to remove the said Shri 
_Bhagat Ram Patanga from the member- 
ship of the Municipal Committee Phag- 
wara from the date of publication of this 
notification in the official Gazette and 
is further pleased to disqualify the said 
Shri Bhagat Ram Patanga for a period 
of three years from the aforemention- 
ed date under sub-section (2) of Sec- 
- tion 16 ibid.” 


22. It will be seen that Sec- 
tion 16 (1) of the Act gives power to 
the State Government to remove any 
member of a committee if he is guilty 
of one or other of the acts mentioned 
in Cls (a) to (g). In particular we 
are concerned with clause (e). To at- 
tract that provision the State Govern- 
ment must form an opinion that the ap- 
pellant has “flagrantly abused his 
position as amember of.the Com- 
mittee.” We are not concerned with the 
other grounds mentioned in Clause (e) 
- for wkich also the removal of a mem- 

ber can be ordered. But before notify- 
ing the removal of a member from the 
Committee, there is an obligation on 
the State Government by virtue of the 
proviso to Section 16 (1) to commu- 
nicate to the member . concerned the 
reasons for his proposed removal. 
There is also a further obligation to 
give the concerned member an oppor- 
tunity of tendering an explanation in 
writing. Sub-sec. (2) gives power to the 
authority concerned when removing a 
member to disqualify him for election 
for a period not exceeding five years. 
In viev; of the proviso to Section 16 (1) 
the show cause notice was issued on 
December 5, 1960. The grounds for the 
- action proposed to be taken were also 
indicated therein as coming within Sec- 
tion 16 (1) (e) of the Act. The appel- 
lant “was given an opportunity of 
tendering his explanation in writing. 
As mentioned earlier, he also availed 
himself of the said opportunity. But 
the point to be noted is that in order 
to attract Section 16 (1) (e) of the Act, 
the appellant should be found to have 
flagrantly 
member of the Committee. In the case 
before us the State Government has 
come to a finding that the conduct at- 
tributed to the appellant at the meeting 
held on June 20, 1960 amounted to hav- 


abused his position as a” 


ing “flagrantly abused his position as 
a member of the Committee” and it was : 
on this basis that he was removed 
from the committee. This conclusion 
arrived at by the Government . though 
not approved by the Single Judge, has 
beer: accepted as correct by the Divi- 
sion Bench in its order dated August 7, 
1968, in the Letters Patent appeal. 
The view of the Division Bench has 
beer approved by the Full Bench of 
three Judges as also of five Judges. 


23. On behalf of the appellant 


‘Mr. J. C. Talwar, learned counsel; rais- 


ed two contentions: (1) The allegations 
madə against the appellant in the 
show cause notice dated December 5, 
1960, even if true, are not such as to 
attract Section 16 (1) (e) on the ground 
that the appellant has “flagrantly abus- 


.ed his position as a member of the com- 


mittee”; and (2) The larger Bench of 
five Judges having held that the pro- 
ceedings initiated by the State against 
the appellant are quasi-judicial 
and that the State was bound to give 
reasons, erred in holding that the files 
produced before it disclosed that there 
has been a consideration of the appel- 
lant’s explanation by the State. This 
view of the High Court is erroneous. 


l 24. Mr. V. C. Mahajan, Iearned 
counsel for the State, has not challeng- 
ed the finding cf the High Court in the 
Letters Patent appeal regarding 
the proceedings initiated against the 
appellant . being of a quasi-judicial 
nature and the State being bound to 
give reasons for the order. But the 
counsel urged that the appellant has no- 
where raised the contention that 
there has been no consideration by the 
State Government of the explanation 
offered by him before the order dated 
September 11, 1962 was passed. He 
also pointed out that there has been a 
strict compliance of the provisions of 
the statute by the State Government 
before passing the order dated Septem- 
ber 11, 1962. The counsel further urg- 
ed that the conduct of the appellant as 
disclosed by the events that took place 
at the meeting of June 20, 1960 con- 


‘stitutes a flagrant abuse'by the appel- 


lant of his postion as a member of the 
committee so as to attract Sec. 16 (1) (e) 
of the Act. 


25. We are not inclined to ac- 
cept the contention of Mr. Talwar 
that the allegations made 4gainst the 
appellant regarding his conduct at the 
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meeting of June 20, 1960 do not 
amount to his having flagrantly abus- 
ed his position as a member of- the 
committee. Mr. ‘Talwar’s contention 
appears to be that it is only when a 
person abuses his position as a mem- 
ber of the committee and shows favour 
to others or gains undre advantage to 
him that he can be considered.to have 
flagrantly abused his position as a 
member of the committee. No doubt, 
such a contention has found favour at 
the hands of the learnej Single Judge. 
But, in our opinion, the Division Bench 
was right when it differed from this 
view ofthe learned Sir:gle Judge. The 
nature of the allegations made against 
the appellant is self-evident from 
averments contained in the show cause 
notice, extracted above. The allega- 
tions clearly show that the appellant 
had brought in outsi¢e elements in 
order to create confusion and chaos at 
the meeting.’ The expression “flagr- 
antly” means glaringly, notoriously, 
scandalously. A position is said to be 
abused when it is put to a bad use or 
for wrong purpose. Nc doubt it may 
vary with the circumstances. When 
a meeting of the members of the com- 
mittee was being helc, the appellant 


had no doubt a right to participate in - 


the proceedings as a member of the 
committee. But he had no business, as 
a member participating in the meet- 
ing of the committee to go outside and 
bring in hooligans for the purpose of 
creating confusion and chaos. This 
behaviour of the appellant was to say 
the least scandulous. If he had not 
been a member of the committee, he 
would not be entitled to be present in- 
side the Town Hall at the time of the 
meeting. The appellant did flagrantly 
abuse his position as a member of the 
Committee while participating in the 
meeting of the committee when he 
brought in rowdies for creating dis- 
turbance so that the ccmmittee meet- 
ing may not be held peacefully and 
properly. Therefore, the State Govern- 
ment was perfectly justified in coming 
` to the conclusion that action has to be 
taken against the appellant under Sec- 
tion 16 (1) (e) of the Act. Therefore 
the first contention of the learned coun- 
sel for the appellant will have to be 
rejected. 


26. Coming to tre second con< 
tention. itehas to be noted that the ap- 
pellant does not appear to have raised 
this contention before the learned Sin- 
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gle Judge, nor even in his writ peti- 
tion. It was only when the State went 
up in appeal, that the appellant raised 
the contention that the proceedings 
Initiated against him are quasi-judicial 
and as such the State was bound to 
give reasons in its _ order. To this 
limited extent the Full Bench has 
agreed with the appellant. The appel- 
lant raised in consequence the further 
contention that the order dated Sept- 
ember 11, 1962 has to be struck down 
Inasmuch as it does not give any rea- 
sons. So far as this last aspect is con- 
cerned, we have already referred to 
the fact that the Full Bench of five 
Judges went through the file produc- 
ed before it by the State and has come 
to the conclusion that there is a clear 
indication that the representations of 
the appellant were taken into account 
and considered by the Government be- 
fore the order dated September 11, 
1962 was passed. At this stage we 
may say that inasmuch as very severe 
penal consequences result by removing 
a person from the membership of a 
committee. to which he has been duly 
elected and as no appeal is provided 
under the statute against an order so 


removing him it is not only desirable - 


but also essential that the State Gov- 
ernment should indicate its reasons for 
forming the opinion as required under 
S. 16 (1) (e) of the Act. When such an 
order is challenged, the State must 
place before the Court the necessary 
materials which were available before 
it and which were taken into consi- 


' deration for forming an opinion to re- 


move the person concerned as a mem- 
ber of the committee. In this case, it 
is not possible for us to know whether 
the State referred in its counter affi- 
davit in the writ petition to the various 
matters contained in the relevant file, 
as the appellant has not placed before 
us either a copy of his writ petition or 
the counter affidavit of the State. 
Therefore, it is not possible for us to 
know the actual averments made by 
the appellant and the answers given 
by the State in the writ petition. The 
facts given by us, in the earlier part 
of the judgment regarding the plea of 
the appellant and the defence raised 
by the State were all gathered by us 
from the judgments of the learned 
Single Judge and of the Letters Patent 
Bench. . 


27 . When once the Letters Pa- 
tent Bench has held that the order 
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could see, in the Act as to how the 


passed by the State Government is of 


a quasi-judicial nature, it is obligatory 
on the part of the State Government to 
make available to the member concern- 
ed. the materials available before it 
and on the basis of which the show 
cause notice is issued. Even if those 
materials are not referred to in the 
show cause notice in any great detail, 
it is open to the member concerned to 
request the State Government to fur- 
nish him the materials on which the 
show cause notice has been issued so 
that he.may give an effective answer 
not only to the averments ‘contained in 
the show cause notice but also to the 
materials, on the basis of which ‘'‘the 
show cause notice has been issued. For 
instance, in the case before us, the 
High Court has referred to the infor- 
mation contained in the relevant file 
before it that there was the report of 
- the Sub-Divisional Officer, who pre- 
sided over the meeting held on June 
20, 1960, giving his version of the part 
played by the appellant. In his answer 
to the show cause notice the appellant 
had denied that he ever brought ‘any 
outsider into the Town Hall and that, 
on the other hand, it was Bhag Ram, 
‘ who had brought ‘outsiders in the 
Town Hall and created the confusion. 
This raises a disputed question of fact 
on which the Government is not en- 
titled to take a view rejecting the plea 
of the appellant without having dis- 
closed to him the actual allegations 
made in the report. But it is unneces- 
sary for us to pursue this aspect fur- 
ther because the appellant has not 
made a grievance either before the 
High Court or before us that the pro- 
ceedings initiated against him suffer 
from the infirmity of:not having made 
available to him the materials that 
were before the Government when it 
passed the order removing him from 
the membership of the committee. As 
pointed out earlier, the only other con- 
tention in this regard raised by him 
and that too-at the stage of Letters 
Patent Appeal was that the order of 
the Government does not show that 
his representations have been taken 
into account by the State. Again there 
is also the possibility that the term of 
the office of the appellant, who was 
elected to the committee, as early as 
1959 may have expired long ago. If 
disputed questions of fact arise for 
consideration by the Government, 


there is.no provision, so far as we 
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State is to deal with the matter. Fur- 
ther no Rules also have been brought 
to our notice laying down the procedure 
to be adopted by the State under such 
circumstances. These are all matters 
of considerable importance which 
shoulc attract the attention of -the 
State Government, so that suitable . 
provisions may be made either in the 
Act-or in the Rules made by virtue of 
the rule making power. 


26. In the particular circumst- 
ances of this case, we are in agreement 
with the High Court that the file pro- 
duced by'the Government does dis- 
close that the State has considered the 
appellant’s representations as also the 
other relevant materials before i 
when passing the order dated eee 
ber 11, 1962. ms 


29. The various E thai 
were before ‘the State ‘Government, 
notes made by the concerned depart- 
ment on the basis of the said reports 
and on the explanation furnished by 


the appellant as well as the jottings 


made from time to time by the Minis- 
ter concerned, have all been very ela-= 


- borately dealt with by the Full Bench 


We do not think it 
necessary to cover the ground over 
again. -The learned Judges. after a 
consideration of all those materials 
contained in the file, produced before 
them, have recorded a finding that 


of five Judges. 


the State Government was justified in 


rejecting the explanation offered by 


. the appellant and passing the order 


under attack accepting the reports of 
the officers concerned. We are in en- 


- tire agreement with the views express- 


ed in this regard by the learned Judges 
in the Letters Patent Appeal. . 


30. From what is stated above, 
it is clear that there has been a pro- 
per consideration of the explanation 
furnished by the appellant and that 
there has been no violation of the 
principles of natural justice. The second 
contention of the learned counsel for 
the appellant also fails. 


. 8 In- the result, the judgment 
and order of the High Court in the 
Letters Patent Appeal are confirmed 
and the appeal dismissed. However, 
there will be no order as to cosis. 


Appeal dismissed, 
® 
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AND G. K. MITTER. JJ. 
‘National Buildings Construction 
Corporation Ltd., Appeilant v. Pritam 
Singh Gill and others, Respondents. 
= Civil Appeal No. 1771 of 1970, D/- 
29-3-1972. , 
Industrial Disputes 
S. 33C (2) — Section 
by a dismissed workman in respect of 
benefits and salary due to him for 
period prior to date of his dismissal. 
Section 33 (2) must be so constru- 
ed as to take within its fold a work- 
man, who was employed during the 
period in respect of which he claims 
relief, even though he is no longer em- 
ploved åt the time of the application. 
In other words the term ‘workman’ as 


used in S. 33C (2) includes all persons © 


whose claim, requiring computation 
under this sub-section, is in respect of 
an existing right arising from his re- 
Jationship as an- industrial workman, 
‘with his employer. (1961) 1 L. L. J. 
592 (Mad) Affirmed. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1972 SC 451=1972, Lab IC. 
295, R. B. Bansilal Abhirchand 
Mills Co. (P) Ltd. v. The Labour ` 
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‘AIR 1970 SC 237=1970 Lab IC 
276, U. P. Electric Supply Co. 
Ltd. v. R. K. Shukla 
AIR 1970 SC 426=(1970) 1 SCR 
181=1970 Lab IC 512, Bennett - 
Coleman & Co. Pvt. Ltd. v. — 
Punya.Priya Das Gupta. 
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1288, Management of Govt. 
_. Shop Factory, Bangalore v. Pre- 
' siding Officer, Labour ‘Court, 
. Bangalore — 
'AIR 1969 Puni 187=1939 Lab IC 
669, Bachittar Singh v. Central 
Labour Court, Jullundur 5 
AIR 1968 SC 218= (1968) 1 SCR 
140, Chief Mining . =ngineer, 
East India Coal Co. Ltd. v. pi 
Rameshwar 4 
{1966) 2 Lab LJ 714 (All). - P. 
Electric Supply Co. Ltd. 
Asstt. Labour Ael P A 
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AIR 1964 SC 708=(1964) 2 SCR 
809, Kesoram Cotton Mills Ltd. - 
V. Gangadhar 3 
AIR 1964 SC 743=(1964) 3 SCR 
140, Central Bank of India Ltd.. 
v. P. S. Rajagopalan ` $ 
AIR 1961 Mad 307=(1961) 1 Lab 
-© LJ 729, Tiruchi-Srirangam Tra- 
nsport Co. (P) Ltd. v. Labour 
Court, Madurai 


. (1961) 1 Lab LJ 592=19 FJR 408 
- Act (1947), - 
zan be invoked | 


(Mad), Manicka Mudaliar v. 
Labour Court, Madras 


=` Mr. O. P. Malhotra, Sr. Advocate, 
(M/S. N. S. Das Bahl, P. S. Mahindru 
and Satpal, Advocates, with him), for 
Appeilant; M/S. L. D. Adlakha, Promod 
Swarup and S. S. Khanduja, Advocates, 
for Respondent. No. 1: 


The following J udgment of the 
Court was delivered by 


DUA, J.— Facts necessary for 
understanding the short but important 
point arising for decision in this ap- 
peal by special leave are these: 


E] 


The appellant is a company in- 


corporated under the Companies Act, 


1956 with its registered office in New 
Its entire share capital has 
been subscribed by the Central Gov- ` 
ernment. Pritam Singh Gill, respon- 
dent No.1, inthis appeal was employ- 
ed by the ‘appellant as Junior Engineer 
at its Bhopal office with effect from 
the 9th November,- 1962 at Rs. 280/- 
p.m. as basic salary with other allow- 
ances. On October 5, 1964. he was 


‘suspended and this order ‘of suspen- 


sion remained in force till September 
18, 1967. He was dismissed from ser- 
vice on September 19, 1967. During 
the period of suspension, on October 
7, 1965, the respondent was transferred 
to Delhi. On June 15, 1968 the 
respondent applied to the Labour 
Court at Delhi under Sec. 33C (2) 
of the Industrial Disputes Act, 1947 
(hereinafter called the Act) for com- 


puting the benefits and amounts he 


was entitled to receive alleging that 
the appellant had not paid to him such 
appellant 
contested the respondent’s claim: on 
various grounds. The Labour Court 
framed the following four issues: -> 
“1. Whether the application is not 
legally maintainable? 


2. Whether this court has no 
furisdiction to entertain this petition? 
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3. Whether the petitioner has 
been dismissed with effect from 19-9- 
1967, if so its effect? . 


4. Whether the applicant i is entiti- 
ed to any of the benefits claimed?” 
and decided all of them in favour of 
the respondent who was held entitled 
to Rs. 5,195/- as balance of salary at 
the rate: of Rs. 150/- p.m. for the 
period cf suspension and also other al- 


lowances, the total amount comparen 


being Rs.. 10,259.98. 


2, Before us the appellant 
only quastioned the jurisdiction of the 
Labour Court to entertain the respon- 
dent’s application under S. 332 (2) of 
the Act because, according to the sub- 
mission, the respondent, having already 
been dismissed, had ceased to be a 
workman'on the date of the applica- 
tion. After his dismissal, argued Shri 
Malhotra learned counsel for the ap- 
pellant, the respondent.ceased to be a 
workman and had, therefore, no locus 
Standi to approach the Labour Court 
under S. 33C (2) and the Labour Court 
had no 
respondent’s application. The date of 
the application under S. 33C (2) of the 
Act, contended the counsel, is the cru- 
cial point of time, when it is to be seen 
whether or not the applicant is a work- 
man. The respondent on the other 
hand emphasised that if the period, in 
respect of which the benefits and 
amount are claimed under S. 33C (2) 
of the Act was during the course . of 
his employment prior to his dismissal, 


then, the mere fact, that he was dis-. 


missed by his employer before he 
could apply to the Labour Court under 
5. 33C (2), would not deprive him of 
his right to claim relief under that 
section. The sole question we are thus 
called upon to decide is, whether Sec- 
tion 33C (2) can be invoked by a dis- 
missed workman in respect of benefits 
and salary due to him for the period 
prior to the date of his dismissal. It 
may be stated that the appellant did 
- not contend that a workman under 
suspension is disentitled to seek relief 
under S. 33C (2) and indeed, 
specifically conceded that a suspended 
workman could invoke this section for 
relief because by suspension he. does 
not ceas2.to be a workman as defined 
in the Act. The question posed is a 
-pure question of law depending on the 
construction of the- relevant Si vatutory 
provisiors. 


jurisdiction to entertain the 


it was. 


A.I R. 
3. The Act was brought on the 
Statute book for making provision for 
the investigation and settlement of 
industrial disputes: and for certain 
other purposes. Section 2 (s) defines 
“workman” to mean 
-~ "any. person (including an appren= 
tice) employed in any industry to do 
any skilled or unskilled manual, super- 
visory, technical or clerical work for 


‘hire cr reward, whether the terms of 


employment be express or implied, and 


‘for the purposes of. any proceeding 


under this Act in relation to an indus- 
trial dispute, includes any such person 
who kas been dismissed, discharged or 
retrenched in connection with, or as a 
consequence’ of, that dispute, or whose 
dismissal, discharge’ or rétrenchment 
has led to that dispute, but does not 
include any such person — 

(ii who is subject to the Army 
Act, 1950, or the Air Force Act, 1950 
or the Navy (Discipline) Act, 1934: or 

(i) who is employed in the police 
service or as an officer or other em- 
ployee of a prison: or 

(iii) who is employed mainly ina 
managerial or administrative capacity; i 
or 

(i7) who, being . employed in a 
supervisory capacity, draws wages ex- 
ceeding five hundred rupees per men- 
sem or exercises, either bv the nature 
of the duties attached to the office or 
by reason of the powers vested in him, 
functions mainly of a managerial 
nature.” 

It is noteworthy that S. 9. by its open- 
ing words expressly- excludes the 
operation of this section in case of 
repugnancy in the subject or context. 
Section 33C provides for recovery - of 
money due from an employer and 


_ Sub-s. (2) of this section reads as under: 


“(2) Where any workman is èn- 
titled to receive from the employer 
any money’ or any benefit which 
is capable -of being. computed in 
terms of money and if: any ques- 
tion arises as to the amount of 
money due or as to the amount at 
which such benefit should be comput- 


ec, then the question may; subject to 


any rules that may be made under this 
Act, be decided by such Labour Court 
as may be specified in this behalf by 
the appropriate Government.” 

According to the appellant’s submis- 
sion, under S. 33C_ (2) the,applicant 
cannot claim that his dismissal is un- 
lawful and that he should, therefore, 
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xe deemed to be in service and on that 
Jasis entitled to receive 
wages under the pre-exis<ing contract. 
Now, if challenge to his dismissal is 
10t open under this provision of law 
hen the respondent must be consider- 
xd to be a dismissed workman and, 
hherefore, outside the purview of 
‘workman” as defined in S. 2 (s). A 
lismissed workman, the argument pro- 
eded, is to be considered as a work- 
man under this provision only for the 
qgurposes of that proceeding under 
the Act in relation to an indus- 
trial dispute, which hes either ari- 
sen out of, or resulted in or is 
connected with, his dismissal. In 
support of this submissior: he relied on 
the Central Bank of India v. P. 5. 
Rajagopalan, (1964) 3 SCR 140=(AIR 
1964 SC 743). At p. 156 of the report 
it was observed there that: 


“Tf an employee is dismissed or 
demoted and it is his case that the 
dismissal or demotion is wrongful, it 
would not be open to him. to make a 
claim for the recovery of his salary 
or wages under S. 33C (2). His demo- 
tion or dismissal may give rise to an 
industrial dispute which may be ap- 
propriately tried, but once it is shown 
that the employer has dismissed or 
demoted him, a claim thet the dismis- 
sal or demotion is unlawful and, there- 
fore, the employee continues to be the 
workman of the employer and is en- 
titled to the benefits due to him under 
a pre-existing contract, cannot be 
made under S. 33C (2).” 


Reference was also made on behalf of 
the appellants to Kesoram Cotton 
Mills Ltd. v. Gangadhar, (1964) 2 SCR 
809=(AIR 1964 SC 708) where it is 
observed at p. 823: 


“Ordinarily, the law is that a 
workman may be suspended pending 
enquiry and disciplinary action. [If 
after the enquiry the misconduct is 
proved the workman is dismissed and 
is not entitled to any wages for the 
suspension period: but if the inquiry 
results in the reinstatement of the 
workman he is entitled 70o full wages 
for the suspension period also along 
with reinstatement unless the employer 
instead of dismissing the employee can 
give him a lesser punishnent by way 
of withholding of part of -the wages 
for the suspension period.” 


These obsefvations were made in an 
entirely different context and- have 
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salary or | 
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nothing to do with the narrow point on 
which alone the appellant based his 
challenge to the judgment impugned 
in this appeal. The case cited has not 
the remotest connection with S. 33C of 
the Act: The decision in (1964) 3 SCR 
140=(AIR 1964 SC 743) (supra) also in 
our opinion, does not assist us in decid- 
ing the question requiring determina- 
tion because the respondent before us 
claims relief with respect to the period 
of suspension prior to his dismissal 
and the jurisdiction of the Labour 


‘Court is not questioned by the appel- 


lant on the ground that the only relief 
available to the respondent is to raise 
an industrial dispute with regard to his 
dismissal. The respondent in the pre- 
sent case is not seeking relief against 
his dismissal as indeed consistently with 
the order of dismissal his claim is 
confined to the benefits and amount 
which he.was entitled to receive for 
the period prior to his dismissal. How- 
ever, the decision in (1964).3 SCR 140— 
(AIR 1964 SC 743) (supra) does trace 
the legislative history of Chapter VA 
and S. 33C of the Act and after doing 
so, the Court observed: 


l “In our opinion, on a fair and 
reasonable construction of sub-s. (2) it is 
clear that if a workman’s right to 
receive the benefit is disputed, that may 
have to be determined by the Labour 
Court. Before proceeding to compute 
the benefit in terms of money the 
Labour Court inevitably has to deal 
with the question as. to whether the 
workman has a right to receive that 
benefit. If the said right is not dis- 
puted, nothing more needs to be done 
and the Labour Court can proceed to 
compute the value of the benefit in 
terms of: money; but if the said right 
is disputed, the Labour Court must 
deal with that . question and decide 
whether the workman has the right to 
receive the benefit as alleged by him 
and it is only if the Labour Court ans- 
wers this point in favour of the work- 
man that the next question of making 
necessary computation can arise.” 
And again, 

“Besides, it seems to us that if the 
appellant’s construction is accepted, it 
would necessarily mean that it -would 
be at the option of the employer to 
allow the workman to avail himself of 
the remedy provided by sub-s. (2) be- 


_cause he has merely to raise an objec- 


tion on the ground that the right claim- 
ed by the workman is not admitted to 
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oust the - jurisdiction of the Labour 
Court to entertain the workman’s ap- 
plication. The claim under S. 33C (2) 
clearly postulates that the determina- 
tion of the question about- computing 
the benefit in terms of money may, in 
some cases, have to-be preceded by an 
enquiry into. the existence of the right 
and such an enquiry must be held to 
be incidental to the main determina- 
tion which has been assigned to the 
Labour Court by sub-s. (2).” - 


4; Section: 33C of the Act has. 


been the subject matter of several judi- 


cial pronouncements.’ This Court has - 


also dealt with this section in several 
decisions.- In Chief Mining Engineer, 
‘East India Coal Co., Ltd. v. Rameswar, 
(1968) 1 SCR 140=(AIR 1968 SC 218) 
- this Court deduced from three of its 

a decisions the following proposi- 
-tions: 


*(1) The legislative “history indi- 
cates that the legislature, after provid- 
ing broadly for the investigation . and 


settlement of disputes on the basis of- 


collective bargaining, recognised the 
need of individual. workmen of a 
speedy remedy: to enforce their exist- 
ing individual rights and therefore .in= 


serted S. 33A in 1950 and S. 33C in- 


1956. .These .two sections illustrate 
cases in which individual workmen’ can 


enforce their rights without having to . 


take recourse to S. 10 (1) and without 
having to depend on their. union. to es~ 
pouse their case- 


(2) In view of this history. “two 


considerations are relevant while: con- 
struing the scope of S. 33C: Where in= 


dustrial disputes arise between work- 
men acting collectively and their em~ 
ployers such disputes must be adjudi- 
cated upon in the ‘manner prescribed 
by the Act, as’ for instance under Sec- 
tion 10 (1). But having regard to the 
legislative policy to provide a speedy 
remedy to individual workmen for en- 
forcing their existing rights, it would 
not bə reasonable. 
existing rights sought to be implement- 


- ed by individual workmen. Therefore 


though in determining the scope of 
- S. 33C care should be taken not to ex- 
clude -cases which legitimately fall 
within its purview, cases which fall, 
for instance, under $. 10 (1), cannot be 
brought under S. 33C; 


(3) Section 33C which is in terms. 


similar to those in S..20 of the Indus- 
trial Disputes (Appellate Tribunal) Act, 


to exclude their 


A. I. R. 
1950 is a provision in the nature of an 


executing provision; 


(4) Sectiton 33C (1) applies to cases 
where money is due to a workman 
und=r an award or settlement or under 
Chapter VA of the Act’ already. cal- 


‘culated and ascertained and therefore 


there is no dispute about its computa- 
tion. -But sub-section 2 applies both to 
non-monetary as well as monetary 
benefits. In the case of monetary bene- 
fit it applies . where such benefit 
though due is not calculated and there 
is a dispute about its calculation; 


(5) Section 33C (2) takes within 
ty purview cases of workmen: who 
claim that the benefit to which they. 
are entitled should be computed- in 
terms of money even though the right 
to the benefit on. which their claim is 
based is disputed by their employers. 
It is opén to-the Labour Court to inter- 
pret the award or settlement. on which . 


‘the workmen’s right rests. 


(6) The fact ` ‘that . the words of 
Timitation used in S. 20 (2) of the 
Industrial: Disputes (Appellate, Tribu- 
nal) Act, 1950 are omitted in S. 33C 
(2) shows that the scope of S. 33C (2) 
is wider than that of S. 33C (1). There- 
fore. whereas sub-section 1- is confin-— 
ed to claims arising under an award or 
settlement or- Chapter VA. claims 
which ean be. entertained under sub- 
section 2 are not so confined to those 
ad an award, settlement or Chapter 


(7) Though. the court did not indi- 
cate which cases other than those 
under sub-section 1 would fall under 
Sub-section 2 it pointed out illustra- 
tive cases which would not fall under 
sub-section 2 viz: cases which would 
appropriately be adjudicated under 
S. 19 (1) or claims which have already 
been the subject-matter of settlement 
to which Ss. 18 and 19 would apply. 


.(8) Since’ proceedings tinder Sec- 
tion 33C (2) are analogous to execution 
proceedings and the Labour Court call- 
ed upon to compute in terms of money 
the benefit claimed by.a workman is 
in such cases in the position of an 
executing court, the Labour Court like 
the executing court in execution pro- 
ceedings governed by the Code of 
Civil Procedure, is competent under 
S. 33C (2) to interpret the award or 
settlement where the benefit is claim- 
ed under such award or settlement and 
it would..be open to it to consider the 
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plea of nullity where: the award E 
made without jurisdiction.” 

In U. P. Electric Supply Co. v. R. K- 
Shukla, AIR 1970 SC 237 this Court ap- 


provingly referred to a passage from tha 


judgment in Chief Mining Engineer, 


East India Coal Co. Ltd. (196€) 
1 SCR 140 = (AIR 1938 SC 218) 
(supra), already reproduced by us ia 


which, inter alia, it was emphe 
sised that Labour Court had juris- 
diction to entertain a claim iN 
respect of an existing right arisin2 
from the relationship of an industriel 
workman and his employer. Again in 
R. B. Bansilal Abhirchand Mills Cs. 


(P) Ltd. v. The Labour Court, Nagpuz, © 
AIR 1972 SC 451 this Court, after a- 


review of its previous cecisions, Up- 
held the jurisdiction of the Labotr 
Court to entertain application for lay- 
off compensation under S. 33C observ- 
ing that such jurisdiction could not ke 
- ousted by a mere plea denying tke 
workman’s claim to computation cf 
the benefit in terms of money, adding 
that the Labour Court had to go into 
the question and determine whether 
on the facts it had jurisdiction to make 
the computation. ies 

5. We now turn to some dec- 
sions of the High Courts which direci= 
ly deal with this point. In Tiruch‘- 
Srirangam Transport Co., (P) Ltd. 7. 
Labour Court, Madurai, (1961) 1 Lab LJ 
729=(AIR 1961 Mad 307) Ramchandra 
Ayyar J., repelled a similar conter~ 
tion as was raised before us by Shi 
Malhotra on behalf of the appellant. 
In the case cited, one Iswaran was em~ 
ployed as a traffic supervisor in Tiru- 
chi-Srirangam Transport Co., (P) Ltd. 
His services were terminated in De- 
cember, 1956 under a scheme of re- 
trenchment. Later, disputes were rais- 
ed between: the management and other 
workers regarding .bonus for the years 
1955-56 and 1956-57 and a settlement 
was reached in April, 1958 pursuant 
to which the management declared ad- 
ditional bonus and one month’s wage 
for each of the two yzars. Iswaren 
having not been paid anything by wey 
of bonus though he had worked durirg 
those two years applied to the Labour 
Court for necessary relief under ses- 
tion 33C (2) of the Act. The Labour 
Court having granted the relief claim- 
ed, the management -ap>oroached tke 
` High Court under Art. 226 of the Com- 
stitution gqugstioning the jurisdicticn 
of the Labour Court to entertain Iz- 
waran’s claim. The High Court repell- 
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ed this challenge though on an other 


point relating to the claimant’s right 
to benefit under the settlement, the 
case was remitted back to the Labour 
Court for a fresh decision. It was 
observed in that decision that while 
enacting Section 33-C (2), the Legis- 
Iature did not intend merely to provide’ 
a remedy for the limited class of per- 
sons who are in actual employment on 
the date of the application under that 
section. The words “any workman” in 
Section 33-C (2), according to that de- 
cision, would mean a workman who 
would be entitled to benefits conferred 
under the Act and would necessarily 
include a discharged workman as well 
In Manicka Mudaliar (M) v. Labour 
Court, Madras, (1961) 1 Lab LJ 592 
(Mad), a Division Bench of the Madras 
High Court, while hearing a writ ap- 
peal, from ‘the decision of a learned 
single Judge of that Court also upheld 
the competency of a petition under 
Section 33-C (2) of the Act for arrears 
of salary and one month’s salary in 
lieu of notice, although at the time of 
the application, the applicant was no 
longer in service of the ‘employer. ` 
Following these Madras decisions a 
learned single Judge of the 
Punjab and Haryana High Court 
in Bachittar Singh ov. Central 
Labour Court, Jullunder, AIR 
1969 Punj 187 a Division Bench of the 
Mysore High Court in Management of 
Government Soap Factory, Bangalore 
v. Presiding Officer, Labour Court, 


-Bangalore, AIR 1970 Mys 225 and the 


Allahabad High Court in. U. P. 
Electric Supply Co., Ltd. v. Asstt. 
Labour Commissioner, Allahabad, 
(1966) 2 Lab LJ 714 (All) took the same 
view. In the Allahabad case, however 
the provision which directly came up 
for construction owas Section 6-H 
of the U. P. Industrial Disputes Act, the 
language of which was considered to 
be identical with that of Section 33-C 
of the Act. Incidentally it may be point- 
ed out that Section 6-H of the U. P. In- 
dustrial disputes. Act has been held 
to be identical with Section 33-C of the 
Act even by this Court. 


6. Shri Malhotra, Jearned coun- 
sel for the appellant, contended that all 
these decisions require reconsideration 
because they ignore a vital point in 
construing Section 2 (s) which defines 
“workman”. This definition has already 
been reproduced. According to the 
appellant’s submission these decisions 


1584 S. C. [Prs. 6-7] N. B.C. Corpn’ v. Pritam Singh (Dua J.) 


‘have ignored the vital point that the 
definition of “workman” specifically in- 
cludes within its fold, only for the pur- 
pose of a proceeding under the Act in 
relation to an industrial dispute, per- 
sons who have been dismissed, dis- 
charged or retrenched in. connection 
with or as a consequence of that dis- 


pute or, whose dismissal, discharge or 


retrenchment has-led.to that dispute. 
Since certain categories of persons are 
also expressly stated not to be included 
in this definition the Legislature must 
according to the argument, be consider- 
. ed to have intended to define this word 
with exactitude and precision and its 
Scope, therefore, cannot be extended 
to the dismissed, discharge or retrench- 
ed persons strictly for the purposes of 
the proceedings expressly. mentioned 
in the inclusive clause. The fact that 
the definition also specifically excludes 
from its purview four categories of 
persons employed in an. industry who 
would have otherwise been within the 
periphery of the definition shows that 
‘the legislature intended to be meticul- 
ously precise leaving no scope for 
` any intendment extending the literal 
meaning of the language used to dis= 
missed employees for purposes of 
other proceedings not specified in Sec- 
tion 33-C (2) of the Act. The defini~ 
tion, said Shri Malhotra, is exhaustive 
rendering its extension impermissible. 
The counsel also commented on the re~ 
cent decision of this Court in AIR/1972 
SC 451 ‘(Supra). According to Shri 
Malhotra this decision does not touch 
the question whether a dismissed em- 
ployee can be considered as a work- 
man for the purpose of approaching 
the Labour Court under Section 33-C (2) 
of the Act and he emphasised that this 
case should be considered to be con- 
fined to its own facts. The further con- 
tention pressed by Shri Malhotra was 
that the respondent’s claim raises an 
industrial dispute and, therefore, it 
would be more appropriate for him to 
claim a reference under S. 10 of the 
Act. This contention being based only 
“ on the appellant’s denial of the claim 
cannot exclude the applicability of Sec- 
tion 33-C (2). He also made a refer- 
ence to the decision of this Court in 
Bennet Coleman and Co. (P) Ltd., v. 
Punya Priya Das Gupta, (1970) 1 SCR 
181 = (AIR -1970 SC 426) which was 
concerned with the working Journa- 
lists (Conditions of Service) and Mis- 
cellaneous Provisions Act, 45 of 1955 


' tinguished from: the present. 


A.I R. 


and contended that in that decision 
the definitions of S. 2 (c) and (f) of that 
Act took within their fold persons 
who were no longer in the employ- 
ment of their erstwhile empioyer 
against whom their claim was made, 
provided the claim related to a period 
when they were in his employment. 
Shri Malhotra pointed out that in the 
reported case there was no clause in 
the statutory definition including there- 
in for limited purposes certain persons 
otherwise not within- the definition and 
exc_uding therefrom. certain other 
categories of persons who would other- 
wise fall within the definition. This is 
how that case was sought to be dis- 
The 
crucial point which requires considera- 
tion on the appellant’s argument is 
thus confined to the precise scope and 
meeéening of the word “workman” used 
in Section 33-C (2) in. the background 
of the definition of this word as con- 
tained in Section 2 (s). 


OL Now, it is noteworthy that. 
Section 2 of the Act, which is the de- 
finition section begins, as is usual with 
most of the définition sections, 
with the clause, “unless there is any- 
thing repugnant in the subject or con- 
text’. This clearly indicates that it is 
always a matter for argument whe- 
ther or not this statutory definition is 
to apply tothe word “workman” as 
used in the particular clause of the Act 
which is under consideration, for this- 
word may both be restricted or expand- 
ed by its subject-matter. The con- 
text and the subject-matter in connec- 
tion with which the word “workman” 
is used are accordingly important 
factors having a bearing on the ques- 
tion. The propriety or necessity of 
thus construing the word “workman” 
is obvious because all parts of the Act 
have to be in . harmony with the 
Statutory intent. Keeping this in mind 
we may turn to the purpose and object 
of Section 33-C of the Act. This sec- 


- tion was enacted for the purpose of 


enabling individual workmen to imple- 
ment, enforce or execute their existing 
Individual rights against their em- 
ployers without - being compelled to 
have recourse to Section 10 by raising 
disputes and securing a reference which 
is abviously a lengthy process. Sec- 
tion 33-C of the Act has accordingly 
been described. as a- provision which 
clothes the Labour Cou with the 
powers similar to those of an execut- 
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ing Court so that the workman con- 
cerned receives speedy relief in res- 
‘pect of his existing individual rights. 
The primary purpose of the section be- 
ing to provide the aggrieved workman 
with a forum similar tọ the executing 
Courts it calls for a broezd and beneficial 
construction consistencly with other 
provisions of the Act, which should 
serve to advance the remedy and to 
suppress the mischief. It may appro- 
priately be pointed out that the mis- 
chief which Section 33C was designed 
to suppress was the difficulties faced 
by individual workmen in getting re- 
lief in respect of their existing rights 
without having resort =o Section.10 of 
_the Act. To accept the argument of 
the appellant, it would always be 
open to an unfair, unsympathetic and 
unscrupulous employ2r to terminate 
the services of his employee in order 
to deprive him of the benefit confer- 
red by Section 33-C and compel him 
to have resort to the lengthy pro- 
cedure by way of reference under 
Section 10 of the Act thereby defeat- 
ing the very purpose and object of 
enacting this provisicn. This in our 
view, quite clearly brings out 
the repugnancy visualised in the open- 
ing part of. Section 2 of the Act and 
such a position could hardly have been 
contemplated by the legislature. In 
order to remove this repugnancy 
Section 33-C (2) must be so construed 


as to take within its fold a workman, 


who was employed during the period 
in respect of which he claims relief, 
even though he is no longer employed 
at the time of the application. In 
other words the term “workman” as 
used in Section 33-C (2) includes all 
persons whose claim, requiring com- 
putation under this sub-section, 1s in 
respect of an existing right arising 
from his relationship as an industrial 
workman with his employer. By ad- 
opting this construction alone can 
we advance the remedy and suppress 
the mischief in acccrdance with the 
purpose and object o= inserting Sec- 
tion 33-C in the Act. We are, there- 
fore, inclined to.agree with the view 
taken by the Madras decisions and we 
approve of their approach. According 
to Shri Malhotra, in cases where there 
is no dispute about the employees 
right which is not denied, he will be 
entitled to file a suit. Whether or not 


the right*of suit can be claimed by the 
employee, we are nct persuaded on 
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the basis of this argument to accept 
the construction canvassed on behalf 
of the appellant and deny to a dis- 
missed employee the benefit of speedy 
remedy under Section 33-C (2) of 
the Act. 


8. We are aware of a conflict 
of decisions in some High Courts on 
the interpretation of Section 20 read 
with Sec. 2 (i) of the Minimum Wages 
Act, 12 of 1948. This aspect was not 
canvassed before us and, therefore, we 
should not be deemed to express 
any opinion on the correctness or 
otherwise of either view. We are re- 
ferring to this aspect only to make it 
clear that our decision must be 
confined to the construction of 
the provisions of the Act and we 
must not be understood to have expres- 
sed any opinion on the construction of 
the Minimum Wages Act. In the 
Madras High Court two single Judges 
have taken divergent views and the 
Kerala High Court agreed with the 
view that the employees under the 
Minimum Wages Act need not be in 
the employment at the time of their 
applications under Section 20 of the 
Minimum Wages Act whereas the 
Punjab High Court on the other hand 
agreed with the contrary view of the 
Madras High Court. The language of 
Section 20 of the Minimum Wages Act 
is not completely identical with that of 
Section 33-C (2) of the Act and the re- 
levant clauses of the definition sections 
in the two statutes are also somewhat 
differently worded. Without any fur- 
ther discussion on this aspect we are 
content to observe that this judgment 
should not be considered as an expres- 
sion of opinion on the interpretation 
of the relevant provisions of the Mini- 
mum Wages Act. 


9. As a result of the foregoing 
discussion this appeal fails and is dis- 
missed with costs. 


Appeal dismissed. 
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S. M. SIKRI, C. J.. A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
M. H. BEG, JJ. 


His Holiness Srimad Perarulala 
Ethiraja Ramanuja Jeeyar Swami ete. 
Petitioners v. The State of Tamil Nadu 
(In all Petitions), Respondent. 


Writ Petns. Nos. 13, 14, 70, 83, 437, 
438, 439, 440, 441, 442, 443, and 
444 of 1971, D/- 14-3-1972. 


(A) Constitution of India, Arts. 25, 
26 — Scope of. 

The protection of Articles 25 and 
.26 is not limited to matters of doctrine 
or belief. They extend also to acts 
‘done in pursuance of religion and 
therefore contain a guarantee for ritu- 
als and observances, -ceremonies and 
modes of worship which are integral 
parts of religion. What constitutes an 
essential part of a religious or religious 
practice has to be decided by the courts 
with reference to the doctrine of a 
particular religion and include prac- 
tices which are regarded by the com- 
munity as a part of its religion. AIR 
1962 SC 853, Followed. (Para 12) 


(B) Tamil Nadu Hindu Religious 
and Charitable Endowments Act (22 oi 
1959), Ss. 28, 55, 56 and 116 (as amend- 
ed by Tamil Nadu Act 2 of 1971) — 
Appointment of Archaka made under 
amended S. 55 if controlled by S. 28 
(1}—Nature of appointment, if secular 
or a religious practice—Ss. 55, 56 and 
116 as amended if violate Arts. 25 and 
26 of Constitution. (X-Ref: Constitu- 
tion of India, Arts. 25, 26). (Fara 17) 


section 28 (1) of the Principal Act 
which directs the trustee to administer 
the affairs of the temple in accordance 
with the terms of the trust or the 
usage of the institution, would control 
the appcintment of the Archaka to be 
made by him under the amended Sec- 
. tion 55 of the Act. In a Saivite or a 
Vaishnavite temple the appointment 
of the Archaka will have to be made 
from a specified denomination, sect or 
group in accordance with the direc- 
tions of the Agamas governing those 
temples. Failure to do so would not 
only be contrary to S. 28 (1) which 
requires the trustee to follow the 
usage of the temple, but would also 
interfere with a religious practice the 
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-8round fer ccncluding that 


‘make the 
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inevitable result of which would be 
to deile the image. (Para 17) 


The Archaka has never been 
regarded as a spiritual head of any 
Institution. He may be an accomplish- 
ed person, well versed in the Agamas 
and rituals necessary to be performed 
in a temple but he does not have the 
Status of a spiritual head. The Dharam-= 
karta or the Shebait makes the ap- 
pointment and the Archaka is a ser- 
vant of the temple. The trustee can 
enquire into the conduct of such a 
servant and dismiss him for miscan- 
duct. That being the position of an 
Archaka the act of his appointment by 
the trustee is essentially secular. The 
fact that in some temples the heredi-- 
tary principle is followed in making 
the appointment will not make the 
successive appointments anything but 
Secular. That after his appointment 
the Archaka performs worship is no 
the ap- 
pointment is either a religious practice 
or a matter cf religion 


_ (Para 19) 

Ir view of S. 55 (2) as amended, 

the .choice of the trustee in the matter 
of appointment of an Archaka is no 
longer limited by the operation of the 
rule of next-in-line of succession in 
temples wher2 the usage was to ap- 
point the Archaka on the hereditary 
principle. The trustee is not bound to 
appointment on the sole 
ground that the candidate is the next- 
In-line of succession to the last holder 
of Office. To that extent, and to that 
extent alone, the trustee is released 
from the obligation imposed on him by 
S. 28 of the Principal Act to adminis- 
ter the affairs in accordance with that 
part of the usage of a temple which 
enjoined hereditary appointments. The 
sectior as amended does not interfere 
with any religious practice or matter 
of religion and, therefore, is not in- 
valid. (Paras 20, 21) 


The changes effected to Ss. 56 and 
116 (2) (xxiii) by the amendment are 
consequential and are valid. 
(Para 21} 
Cases Referred: Chronological Paras 
AIR 1362 SC 853=(1962) Supp 2 
SCR 496, Sardar Syedna Taher 
Saifuddin Saheb v. State of 
Bombay 
AZR 1361 SC 564=(1962) 2 SCR 
931, Gazula Dasaratha Rama 
Rao v. State of Andhra Pradesh 6 
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AIR 1961 SC 1402 = (1962) 1 SCR 
383, Durgah Committee Ajmer 
v. Hussain Ali 12 
AIR 1958 SC 255=1953 SCR 895, 
Sri Venkataramana Devaru vV. 
State of Mysore 1G, 12 
AIR 1954 SC 282=1952‘SCR 1005, 
Commr. Hindu Religious Endow- 
ments Madras v. Sri Lakshmin- 
dra Thirtha Swamiar 12 
AIR 1954 SC 400 =1954 SCR 1046, 
Jagannath Ramanuj Das v. 
State of Orissa 12 
AIR 1947 PC 53=73 Ird App 156, 
Thiruvenkata Ramanuja Pedda 
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The following Judgment oË the 
Court was delivered by 


PALEKAR, J.:— In these 12 weti- 
tions under Art. 32 of the Constitvtion 
filed by the hereditary Archakas and 
` Mathachipatis of some ancient Hmdu 
Public temples in Tamil Nadu the va- 
lidity of the Tamil Nadu Hindu Eeli- 
gious and Charitable Endowments 
(Amendment) Act, 1970 (hereinafter re- 
ferred to as the Amendment Act, 1970) 
is called in question, principally, on 
the ground that it violates their 
freedom of religion secured to tiem 
under Articles 25 and 26 of the Con- 
stitution. The validity of the Amend- 
ment Act had been also impugnec on 
the ground that it interfered with zer- 
tain other fundamental rights of the 
petitioners but that case was not press- 
ed at the time of the tearing. 


2. The temples with which we 
are concerned are Saivite and Vaish- 
navite temples in Tamil Nadu. Writ 
Petitions 70, 83, 437, 438, 439, 440, 441, 
442, 443 and 444/71 are filed by the 
Archakas and Writ Petitions 13 and 
.14/1971 are filed by the Mathadhiratis 
to whose Math some temples are 
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attached. As common questions were 
involved in all these petitions, argu- 
ments. were addressed principally in 
Writ Petitions 13/1971 and 442/1971, 
and we are assured by counsel for 
both sides that they cover the points 
involved in all the other petitions. 


3. The State Legislature of 
Tamil Nadu enacted The Tamil Nadu 
Hindu Religious and Charitable En- 
dowments Act, 1959 being (Tamil Nadu 
Act XXII of 1959) hereinafter referred 
to as the Principal Act. It came into 
force on December 2, 1959. It was an 
Act to amend and consolidate the law 
relating to the administration and 
governance of Hindu Religious and‘ 
Charitable Institutions and Endow- 
ments in the State of Tamil 
Nadu. It applied to all Hindu religious 
public institutions and endowments in 
the State of Tamil Nadu and repealed 
several acts which had previously go- 
verned the administration of Hindu 
Public Religious Institutions. It is suf- 
ficient to say here that the provisions 
of the Principal Act applied to the tem- 
ples in the present petitions and the pe- 
titioners have no complaint against any 
of its provisions. 


4. Section 55 of that Act pro- 
vided for the appointment of office- 
holders and servants in such tem- 
ples and Section 56 provided for 
the punishment of  office-holders 
and servants. Section 55, broadly 
speaking, gave the trustee of the 
temple the power to appoint the 
office-holders or servants of the tem- 
ple and also provided that where the 
office or service is hereditary the per- 
son next in the line of succession shall 
be entitled to succeed. In only excep- 
tional cases the trustee was entitled to 
depart from the principle of next-in- 
the-line of succession, but even so, the 
trustee was under an obligation to ap- 
point a fit person to perform the func- 
tions of the office or perform the ser- 
vice after having due regard to the 
claims of the members of the family. 


5. Power to make rules was 
given to Government by section 116 
(2) (xxiii) and it was open to the Gov- 
ernment to make rules providing for 
the qualifications to be possessed by 
the Officers: and servants for appoint- 
ment to non-hereditary offices in reli- 
gious institutions, the qualifications ta 
be possessed by hereditary servants 
for succession to office and the condi- 
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tions of service of all such officers and 
servants. Under this rule making 
power the State Government made the 
Madras Hindu Religious Institutions 
(Officers and Servants} Service. Rules, 
1964. Under these rules an Archak or 
Pujari of the . deity came under’ the 
definition of ‘Ulthurai servant’. ‘Ulthu- 
rai servant’. is defined as a servant 
whose duties relate mainly to the per- 
formanc2 ‘or rendering assistance in 
the perfsrmance of pujas, rituals and 
other services to the deity, the recita- 
tion of mantras, vedas, prabandas 
thevararms and similar invocations and 
. the performance of duties connected 
. with such performance or recitation. 
Rule 12 provided that every ‘Ulthurai 
Servant’, whether hereditary or non- 
hereditary whose duty it is to perform 
pujas and recite mantras, vedas, pra- 
bandams, thevarams and other invoca- 
tions shall, before succeeding, or ap- 
‘pointment to’ an office, obtain a certi- 
ficate of fitness for performing his 
office, from the head of an institution 
imparting instructions in Agamas and 
ritualistic matters and recognised by 
the Commissioner, by general or spe- 
cial order or from the head of a math 
recognised by the Commissioner, by 
general or special order, or such other 
person as may be designated by the 
Commissioner, from time to time, for 
the purpose. By this rule the proper 
worship in the temple was secured 
whether the Archaka or Pujari was a 
hereditary Archaka or Pujari or not. 
Section 107 of the Act emphasized that 
nothing contained in the Act shall, 
Save as otherwise provided in section 
106 and in clause (2) of Article 25 of 
the Constitution, be deemed to confer 
any power or impose any duty in con- 
travention of the rights conferred on 
any religious denomination or any sec- 
tion thereof by Article 26 of the Con- 
stitution. Section 106 deals with the 
removal of discrimination in the mat- 
ter of distribution of prasadam or 
theertham to the Hindu worshippers. 
That was a reform in the right direc- 
tion and there is no challenge to it. The 
Act as a whole, it is conceded, did not 
interfere with the religious usages and 
practices of the temples. 


6. The Principal Act of 1959 was 
amended in certain respects by -the 
Amendment Act of 1970 which came 
-into force on January 8, 1971. Amend- 


ments were made to sections 55, 56 


. Hindu Religious and Charitable 
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and 116 of the Principal Act and some 
consequential provisions were made in 
view of those amendments. The 
Amendment Act was enacted as a step 
towards social reform on the recom- 
mendation of the Committee on Un- 
touchability, Economie and Educational 
Develcpment of the Scheduled Castes. 
The Statement of Objects and Reasons 
which are reiterated in the counter- 
affidavit filed on behalf of the State 
of Tarnil Nadu is as follows: 


__‘In the year 1969 the Committee 
on Untouchability, Economic and Edu- 
cational Development of the Scheduled 
Castes has suggested in its report that 
the hereditary priesthood in the Hindu 
Society should be abolished, that the 
System. can be replaced by an ecclesi- 
astical organisation of men possessing 
the requisite educational qualifications 
who may be trained in recognised insti- 
tutions in priesthood and that the line 
should be open to all candidates ir- 
respeczive of caste, creed or race. In 
Tamil Nadu Archakas, Gurukkals and 
Poojaries are all Ulthurai servants in 
Hindu temples. The duties of Ulthurai 
servants relate mainly to the perfor- 
mance of poojas, rituals and other ser- 
vices to the deity, the recitation of 
mantras, vedas, prabandas, thevarams 
and similar invocations and the per- 
formance of duties . connected with 
such rerformance and recitations. Sec- 
tions 55 and 56 of the Tamil Nadu 
En- 
dawments Act, 1959 (Tamil Nadu Act 
22 of 1959) provide for appointment of 
office holders and servants in the 
religious institutions by the trustees 
by applying the rule of hereditary 
succession also. As a step towards 
social reform Hindu temples have al- 
ready been thrown open to all Hindus 
irrespective of caste....... ser 


In the light of the recommendations of 
the Committee and in view of the deci- 
sion ofthis court in Gazula Dasaratha 
Rama Rao v. State of Andhra Pradesh, 
(1962) 2 SCR 931 = (AIR 1961 SC 564) 
and also as a further step towards 
social reform the Government con- 
sidered that the hereditary principle 
of appointment of all office holders in 
the Hindu temples should be abolish- 
ed and accordingly it proposed to 
amend Ss. 55, 56 and 116 of the Tamil 
Nadu Hindu Religious and Charitable 
Endowments Act, 1959 (Tamil Nadu 
Act XXII of 1959). 
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Te It is the complaint of the 
petitioners that by purporting to in- 
troduce social reform in the matter of 
appointment of Archakes and Pujaris, 
the State has really interfered with 
the religious practices cf Saivite and 
Vaishnavite temples, and instead of 
introducing social reform, taken mea- 

(Continued on Calumn 2) 


Unamended Section 
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sures which would inevitably lead to 
defilement and desecration of the 
temples. 

8. To appreciate the effect of 
the Amendment Act, it would be more 
convenient to set out the original sec- 
tions 55, 56 and 116 of the Principal 
Act and the same sections as they 
stand after the amendment. 


Amended Section 


Sec. 55 Appointment o? office-hol- Sec 55: Appointment of office-hol- 


ders and servants in religious in- 
stitutions. — 


(1) Vacancies, whether permanent or 
temporary, among the office- 
holders or servants of a religious 
institution shall be filled up by 
the trustee in cases where the 
office or service is not hereditary. 


am f 


“~ 


ders and servants in religious in- 
stitutions. 


(1) Vacancies, whether permanent or 


temporary among the office-hold- 
ers or servants of a religious insti- 
tution shall be filled up by the 
trustee in all cases: 


Explanation: The expression ‘office- 


holders or servants shall include 
archakas and poojaris’. 


(2) In cases where the office or (2) No person shall be entitled to 


service is hereditary, the person 
next in the line of succession 
shall be entitled to succeed. 


(3) Where, however, there is a dis- 
pute respecting the right of 
succession, or where such vacancy 
cannot be filled up immediately, or 
where the person entitled to succe- 
ed is a minor without a guardian 
fit and willing to act as such or 
there is a -dispute respecting the 

~ person who is entitked to act as 
guardian, or — 


Where the hereditary office-holder 
or servant is on account of incapa- 
city illness or otherw-_se unable to 
perform the functions of the office 
or perform the servize, or is sus- | 
pended from his office under sub- 
section (1) of Section 58, the 
trustee may appoint a fit per- 
son to perform the functions of 
the office or perform the service 
until the disability of the office- 
holder or servant ceas2s or another 
person succeeds to the office or 
service, as the case may be. 


Explanation: In makinzZ any ap- 
pointment under this sub-sec. the 
trustee shall have due regard to 
the claims of memvzers of the 
family, if any, ent:tled to the 
succession. 


appointment to any vacancy re- 
ferred to in sub-section (1) mere- 
ly on the ground that he is next 
in the line of succession to the last 
holder of office.’ 


(3) Omitted. 
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(4) Any person aggrieved by an order 
of the ‘trustee under sub-sec. (3) 
may, within one month from the 
date of the receipt of the order by 
him, appeal against the order ta 
the Deputy Commissioner. 


SECTION 56 


Punishment of office-holders and 
servants in religious institutions. 


(1) All Office-holders and servants at- 
tached to a religious institution or 
in receipt of any emolument or 
perquisite therefrom shall, 
whether the office or service is here- 

>. itary or not, be controlled by the 
trustee, and the trustee may after 
following the prescribed proce- 
dure if any, fine, suspend, remove 
or dismiss any of them for breach 
of trust, incapacity, disobedience 
of orders, neglect of duty, miscon- 
duct or other sufficient cause. 


(2) Any office-holder or servant 
punished by a trustee under sub- 
section (1) may, within one month 
from the date of the receipt of the 
order by him, appeal against the 
order to the Deputy Commissioner. 


(3) A hereditary office-holder or 
servant may, within one month 
from the date of the receipt by 
him of the order of the Deputy 
Commissioner under sub-sec. (2) 
prefer an appeal to the Commis- 


Sioner against such order. 


SECTION 116 (xxiii) 


{1) The Government may, by notifica- 
tion, make rules to carry out the 
purposes of this act. 

(2) Without prejudice to the genera- 
lity of the foregoing power, such 
rules may provide for —_ 

(xxiii) 

The qualifications to be possessed by 
the officers and servants for ap- 
pointment to non-hereditary offi- — 
ces in religious institutions, the 
qualifications to be possessed by 
hereditary servants for succession 
to office and the conditions of ser- 


vice of all such officers and 
servants. 
9. It is clear from a perusal of 


the above provisions that the Amend- 
ment Act does away with the here- 
ditary right of succession to the office 
of Archaka even if the Archaka was 
qualified under Rule 12 of the Madras 


Punishment 


(2) Any office-holder or 
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(4) Any person aggrieved by an order 


of trustee under Section (1) may 
within one month from the date of 
receipt of the order by him appeal 
agairst the order to the Deputy 
Commissioner. 


SECTION 56 


of office-holders and 
servents in religious institution — 


(1) All office-holders and servants 


attached to a religious institution 
or in receipt of any emolument 
or perquisite therefrom shall be 
controlled by the Trustee-and the 
trustee may after following the 
prescribed procedure, if any, fine 
suspend, remove or dismiss any of 
them for breach of trust,-incapa- 
city, disobedience of orders, neg- 
lect of duty, misconduct or other 
sufficient cause. 


servant 
punished by a trustee under sub- © 
section (1) may within one month 
from the date of receipt of order 
by him appeal against the order 
to the Deputy Commissioner, 


(3) Omitted, 


SECTION 116 (xxiiij 


(xxiii) 


The qualifications to be possessed by 


the officers and servants for ap- 
pointment~ to offices in religious 
institution and the conditions of 
service of all such officers and 
servants, 


~ 


(Continued from Col. 1.) 
Hindu Religious Institutions (Officere 
and Servants) Service Rules, 1964. It 
is claimed on behalf of the petitioners 
that as a result of the Amendment Act, 
their fundamental rights under Arti- 
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cle 25 (1) and Article 26 (b) are violat- 
ed since the effect of the amendment 
is as follows: 


(a) The freedom of hereditary 
succession to the office of Archaka is 
abolished although succession to it is 


an essential and integral part of the - 


faith of the Saivite and Vaishnavite 
worshippers. 


(b) It is left to the ‘Government in 
power to. prescribe or not to prescribe 
such qualifications as th2y may choose 
to adopt for applicants to this religious 
office while the Act itself gives no 
indication whatever of the principles 
on which the qualifications should be 
based. The statement of objects and 
reasons which is adopted in.the counter- 
affidavit on behalf of the State makes 
it clear that not only the scope but 
the object of the Amendment Act is 
to override the exclusive right of the 
denomination to manage their own 
affairs in the matter of religion by ap- 
pointing Archakas belonging to a 
specific denomination for the purpose 
of worship. 


(c) The Amendment Act gives the 
right of appointment for the first time to 
the trustee who is under the control of 
the Government under the provisions 
of the Principal Act and this is the 
very negation of freedom of religion 
and the principle of non-interference 
by the State as regards the practice of 
religion and the right of.a denomina- 
tion to manage its own affairs in the 
matter of religion. 


10. Before we tum to these 
questions, it will be necessary to refer 
to certain concepts of Hindu religious 
faith and practices to understand and 
appreciate the position in law. The 
temples with which we are concerned 
are public religious irstitutions esta- 
blished in olden times. Some of them 
are Saivite temples and the others are 
Vaishnavite temples, which means, 
that in these temples God Shiva and 
Vishnu in their several manifestations 
are worshipped. The image of Shiva 
is worshipped by his worshippers who 
are called Saivites anc the image of 
Vishnu is worshipped ky his worship- 
pers who are known as Vaishnavites. 
The institution of temple worship has 
an ancient history and, according to 
Dr. Kane, temples of deities had exist- 
ed even jn the 4th or 5th century 
B. C. (See: History of Dharmasastra 
Vol. Il, Part Il page 710.) With the 
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construction of temples the institution 
of~Archakas also came into existence, 
the Archakas being professional men 
who made their livelihood by attend- 
ing on the images. Just when the cult 
of worship of Siva and Vishnu started 
and developed into two distinct cults 1s 


‘very difficult to say, but there can be no 


doubt that in the time of the Maha- 
bharata these cults were separately de- 
veloped and there was keen rivalary 
between them to such an extent that 
the Mahabharata and some of the 
Puranas endeavoured to inculcate a 
spirit of synthesis by impressing that 
there was no difference between the 
two deities. (See Page 725 supra} 
With the establishment of temples and 
the institution of Archakas, treatises 
on rituals were compiled and they 
are known as ‘Agamas’. The authority 
of these Agamas is recognised in 
several decided cases and by this 
Court in Sri Venkataramana Devaru 
v. State of Mysore, 1958 SCR 895 = 
(AIR 1958 SC 255). Agamas are de- 
scribed in the last case as treatises of 
ceremonial law dealing with such 
matters as the construction of temples, 
installation of idols therein and conduct 
of the worship of the deity. There are 
28 Agamas relating to the Saiva 
temples, the most important of them 
being the Kamikagama, the Karana- 
fama and the Suprabedagama. The 
Vaishnavas also had their own Agamas. 
Their principal Agamées were the 
Vikhanasa and the Pancharatra. The 
Agamas contain elaborate rules as to 
how the temple is to be con- 
structed, where the principal deity 
is to be consecrated and where the 
other Devatas are to be installed and 
where the several classes of worship- 
pers are to stand and worship. Where 
the temple was constructed as per 
directions of the Agamas the idol had 
to be consecrated in accordance with 
an elaborate and complicated ritual 
accompanied by chanting of mantras 
and devotional songs appropriate to the 
deity. On the consecration of the 
image in the temple the Hindu worship- 
pers believe that the Divine spirit has 
descended into the image and 
from then on the image of the deity 
is fit to be worshipped. Rules with 
regard to daily and periodical worship 
have been laid down for securing the 
continuance of the Divine Spirit. The 


rituals have a two-fold object. One 
is to attract the lay worshipper to pare | 


Pt 


“the worshipper 


horror. 
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ticipate in the worship carried on by 
the priest or Archaka. It is believed 


that when a congregation of worship- 


pers participates in the worship a par- 
ticular attitude of aspiration and devo- 
tion is developed and confers great 
Spiritual benefit. The second object 
is to preserve the image from pollu- 
tion, defilement or desecration. It is 
part of the religious belief of a Hindu 
worshipper that when the image is 
polluted or defiled the Divine Spirit 
in the image diminishes or even vani- 
shes. That is a situation which every 
devotee or worshipper looks upon with 
Pollution or defilement may 
take place in a variety of ways. Ac- 
cording to the Agamas, an image be- 
comes defiled if there is any departure 
or violation of any of the rules relat- 
ing to worship. In fact, purificatory 
ceremonies have to be performed for 
restoring the sanctity of the shrine 


(1958 S.C. R: 895 (910) = AIR 
1958 SC 255). Worshippers lay 
great store by the rituals and 
whatever other people, not of the 


faith, may think about these rituals 
and ceremonies, they are a part of the 
Hindu Religious faith and cannot be 
dismissed as either irrational or super- 
stitious. An illustration of, the impor- 
tance attached to minor details of 
ritual is found in the case of Thiru- 
venkata Ramanuja Pedda Jiyyangarlu 
Varlu v. Prathivathi Bhayankaram 
Venkatacharlu, 73 Ind App 156=(AIR 
1947 PC 53) which went up to the 
Privy Council. The contest was be- 
tween two denominations of Vaishnava 
worshippers of South India, the Vada- 
galais and Tengalais. The temple was 
a Vaishnava temple and the contro- 
versy between them involved the ques- 
tion as to how the invocation was to 
begin at the time of worship and which 
should be the concluding benedictory 
verses. This gives the measure of the 
importance attached -by the worship- 
pers to certain modes of worship. The 
idea most prominent in the mind of 
is that a departure 
from the traditional rules would result 
in the pollution or defilement of the 
image which must be avoided at all 
costs. That is also the rationale for 
preserving the sanctity ofthe ‘garbha- 
grih or the sanctum sanctorum. 
In all these temples in which the im- 
ages are consecrated, the. Agamas in- 
sist that only the qualified Archaka or 
Pujari shall step inside the sanctum 
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sanctorum and that too after observ- 
ing the daily disciplines which are im- 
posec upon him by the Agarnas. As 
an Archaka he has to touch the image 
in the course of the worship and it is 
his sole right and duty to touch it. 
The touch of anybody else would de- 
file it. Thus under the ceremonial law 


. pertaining to temples even the ques- 


tion as to who is to enter the garbha- 
griha or the sanctum sanctorum and 
who is not entitled to enter it and who 
can worship and from which place in 
the temple are all matters of religion 
ES 2 ve in the above decision of this 
court. 


IL. The Agamas have also 
rules with regard to the Archakas. In 
Saivize temples only a devotee of Siva, 
and there too, cne belonging to a par- 
ticular denomination or group or sub- 
group is entitled to be the Archaka. If 

e is a Saivite, he cannot possibly be 
an Archaka in a Vaishnavite Agama 
tempie to whatever caste he may be- 
long and however learned he may be. 
Similarly, a Vaishnavite Archaka has 
no place as an Archaka in a Saivite 
temple. Indeed there is no bar to a 
Saivite worshipping in a Vaishnavite 
temple as a lay worshipper or vice 
versa. What the Agamas prohibit is his 
appointment as an Archaka in a tem- 
ple of a different denomination. Dr. 
Kane has quoted the Brahmapurana 
on. the topic of Punah-pratistha (Re- 
consecration of images in temples) at 
page 904 of his History of Dharma- 
sastre referred to above. The Brahma- 
purana says that “when an image is 
broken into two or is reduced to par- 
ticles, is burnt, is removed from its ` 
pedestal, is insulted, has ceased to be 
worshipped, is touched by beasts like 
donkeys or falls on impure ground or 
is worshipped with mantras of other 
deities or is rendered impure by the 
touch of outcastes and the like—in these 
ten contingencies, God ceases to. 
indwell therein.” The Agamas appear 
to be more severe in this respect. Shri ` 
R. Parthasarthy Bhattacharya, whose 
authority on Agama literature is un- 
questioned, has filed his affidavit in 
Writ Petition No. 442 of 1971 and 
statec in his affidavit, with special 
reference to the Vaikhanasa Sutra to 
whick he belongs, that according to 
the texts of the Vaikhanasa Shastra 
(Agama), persons who are the followers 
of the four Rishi traditions of Bhrigu, 
Atri, Marichi and Kasyapa and born of 
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Vaikhanasa parents are alone compe- 
tent to do puja in Vaiknanasa temples 
of Vaishnavites. They nly can touch 
the idols and perform the ceremonies 
and rituals. None others, however 
high placed in society as pontiffs or 
Acharyas, or even other Brahmins 
could touch the idol, do puja or even 
enter the Garha Griha. Not even a 
person belonging to another Agama is 


/competent to do puja in Vaikhanasa 


* 


temples. That is the general rule with 
regard to all these sectarian denomina- 
tional temples. It is, therefore, mani- 
fest that the Archaka of such a temple 
besides being proficient in the rituals 


- appropriate to the worship of the par- 


ticular deity, must also belong, accord- 
ing to the Agamas, to 4 particular de- 
nomination. An Archaka of a different 
denomination is supposed to defile the 
image by his touch and since it is of 
the essence of the religious faith of all 
worshippers that there should be no 
pollution or defilement of the image 
under any circumstances, the Archaka 
undoubtedly occupies an important 
place in the matter of temple worship. 
Any State action which permits the 
defilement or: pollutior. of the image 
by the touch of an Archaka not autho- 
rised by the Agamas would violently 
interfere with the religious faith and 
practices of the Hindu worshipper in 
a vital respect,- and would, therefore, 
be prima facie invalid under Art. 29 
(1) of the Constitution. 


12. This court in Sardar Sye- 
dna Taher Saifuddin Saheb v. State of 
Bombay, (1962) Supp. 2 SCR 496 = 
(AIR 1962 SC 853) has summarised the 
position in law as follows (pages 531 
and 532). i 


“The content of Arts. 25 and 26 of 


tħe Constitution came up for consi- 
deration before this court in the 
Commr. Hindu Religious Endowments 
Madras v. Sri Lakshmindra Thirtha 
Swamiar, 1954 SCR 1095 = (AIR 1954 
SC 282): Jagannath Ramanuj Das v. 
State of Orissa, 1954 SCR 1046=(AIR 
1954 SC 400); 1958 SCR 895 = (AIR 
1958 SC 255) Durgah Committee, Aimer 
v. Syed Hussain Ali, (1962) 1 SCR 383= 
(AIR 1961 SC 1402), and several other 
eases and the main principles underly- 
ing these provisions have by these deci- 
sions been placed beyond controversy. 
The firsteis that the protection of these 
articles is not limited to matters of 
doctrine or belief they extend also to 
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acts done in pursuance of religion and 
therefore contain a guarantee for ritu- 
als and observances, ceremonies and 
modes of worship which are integral 
parts of religion. The second is that 
what constitutes an essential part ofa 
religious or religious practice has to 
be decided by the courts with refer- 
ence to the doctrine of a particular 
religion and include practices which 
are regarded by the community as a 
part of its religion.” 


13. Bearing these principles in 
mind, we have to approach the contro- 
versy in the present case. 


. 14. Section 55 of the Principal | 
Act as it originally stood and Rule 12 
of the Madras Hindu Religious Insti- 
tutions (Officers and Servants) Service 
Rules, 1964 ensured, so far as temples 
with hereditary Archakas were con- 


-cerned, that there would be no defile- 


ment of the image. By providing in 
sub-section (2) of section 55 that “in 
cases, where the office or service is 
hereditary, the person next in the line 
of succession shall be entitled to suc- 
ceed”, it ensured the personal qualifi- 
cation of the Archaka that he should 


belong to a particular sect or denomi- 


nation as laid down in the Agamas. 
By Rule 12 it also -ensured that the 
Archaka would be proficient in the 
mantras, vedas, prabandams, theva- 
rams ete. and thus be fit for the per- 
formance of the puja, in other words, 
that he would be a person sufficiently 
qualified for performing the rituals 
and ceremonies. As already shown an 
image becomes defiled if there is any 
departure or violation of any of the 
rules relating to worship, and this risk 
is avoided by insisting that the Archa- 
ka should be an expert in the rituals 
and the ceremonies. By the Amend- 
ment Act the prniciple of next-in-the- 
line of succession is abolished. Indeed 
it was the claim made in the statement 
of Objects and Reasons that the here- 
ditary principle of appointment of 
office-holders in the temples should 
be abolished and that the office of an. 
Archaka should be thrown open to all 
candidates trained in recognised insti- 
tutions in priesthood irrespective of 
caste, creed or race. The trustee, so far 
as the amended section 55 went, was 


‘authorized to appoint any body as an 


Archaka in any temple whether Sai- 
vite or Vaishnavite as long as he pos- 
sessed a fitness certificate from one of 
the institutions referred to in rule 12. 
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Rule 12 was a rule made by the Gov- 
ernment under the Principal Act. That 
Tule is always capable of being varied 
or changed. It was also open to the 
Government to make no rule at all or 
to prescribe a fitness certificate issu- 
ed by an institution which did not 
teach the Agamas or traditional rituals. 
The result would, therefore, be that 
any person, whether he is Saivite or 
Vaishnavite or not, or whether he is 
proficient in the rituals appropriate to 
the temple or not, would be eligible 
for appointment as an Archaka and 
the trustees discretion in appointing 
the Archaka without reference to per- 
sonal and other qualifications of the 
Archaka would be unbridled. The tru- 
stee is to function under the control 
of the State, because under section 27 
of the Principal Act the trustee was 
bound to obey all lawful orders issued 
under the provisions of the Act by the 
‘Government, the Commissioner, the 
Deputy Commissioner or the Assistant 
Commissioner. It was submitted that 
the innocent looking amendment 
brought the State right into the sanc- 
tum sanctorum through the agency of 
the trustee and the Archaka. 


15. Jt has been recognised fora 
long time that where the ritual in a 
temple cannot be performed except by 
a persor: belonging to a denomination, 
the purpose of worship will be defeat- 
ed: See Mohan Lalii v. Gordhan Lalji 
Maharaj, ILR 35 All 283 at p. 289(PC). 
In that zase the claimants to the tem- 
ple and its worship were Brahmins and 
the daughter’s sons of the founder and 
his nearest heirs under the Hindu law. 
But their claim was rejected on the 
ground that the temple was dedicated 
to the sect following the principles of 
Vallabh Acharya in whose temples 
only the .Cossains of that sect could 
perform the rituals and ceremonies 
and, therefore, the claimants had no 
right either to the temple or to per- 
form the worship. In view of the 
Amendment Act and its avowed object 
there was nothing, in the petitioners’ 
submission, to prevent the Govern- 
ment from prescribing a standardized 
ritual in all temples ignoring the 
Agamic requirements, and Archakas 
being forced on temples from denomi- 
nations unauthorised by the Agamas. 
Since such a departure, as already 
shown, would inevitably lead to the 
defilement of the image, the powers 
thus taken by the Government under 


A. T. È) 


the Amendment Act would lead to ins 
terference with religious freedom 
Suaranteed under Articles 25 and 26 
of the Constitution. 


15. The force of the above sub= 
missicns made on behalf of the peti- 
tioners was not lost on the learned 
Advocate General of Tamil Nadu who 
appeared on behalf of the State. He, 
however, side-tracked the issue by 
Submitting that if we were to consider 
In isolation only the changes introduc- 
ed in section 55 by the Amendment 
Act the situation as described on be- 
half cf the petitioners could conceiva- 
bly arise. He did not also admit thaf 
he was bound by either the statement 
of Objects and Reasons or the reitera- 
tion of the same in the counter-affida-= 
vit filed on kehalf of the State. His 
Submission was that we have to take 
the Principal Act as it now stands 
after the amendment and see what is 
the true effect of the same. He con- 
tended that the power given to the 
trustee under the amended section 55 
was not an unqualified power because, 
in his submission, that power had to 
be reed in the context of section 28 
which controlled it. Section 28 (1} 
provides as follows: 


“Subject to the provisions of the 
Tamil Nadu Temple Entry Authoriza~ 
tion Act, 1947, the trustee of every 
religious institution is bound to admi- 
nister its affairs and to apply its funds 
and properties in accordance with the 
terms of the trust, the usage of the 
institution and all lawful directions 
which a competent authority may issue 
in resdect thereof and as carefully as 
a man of ordinary prudence would deal 
with such affairs, funds and properties 
if they were his own.” 


The learnea Advocate General argued 
that the trustee was bound under this 
provision to administer the affairs of 
the temple in accordance with the 
terms of the trust and the usage of the 
institution. If the usage of the insti- 
tution is that the Archaka or Pujari of 
the temple must be of a particular de- 
nomination than the usage would be 
binding upon him and he would be 
bound to make the appointment under 
Section 55 in accordance with the usage 
of appointing one from the particular 
denomination. There was nothing in 
section 55, in his submissien, which 
released him from his liability to make 
the appointment in accordance with 
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_the said usage. It was true that the 
principle of the next-in-line of succes- 
sion was not binding on. him when 
making the ‘appointment of a new 
Archaka, but in his.submission, that 
principle is no part of the usage, the 
real usage being to appoint one from 
the denomination. Moreover the amend- 
ed section, according tc him, does not 
require the trustee to exclude in every 
ease the hereditary principle if a quali- 
fied successor is available and there 
was no: reason why the trustee should 
not make the appointment of the next 
heir, if found competent. He, however 
agreed, that there was no such legal 
obligation on the truszee under that 
section. He further contended that if 
the next-in-line of succession principle 
is regarded as a usage of any particular 
temple it would be merely a secular 
usage on which legislation was compe- 
-tent under Article 25 ‘2) (a) of the 
Constitution. Going further, he con- 
tended that if the hereditary principle 
was regarded as a religious practice 
that would be also amenable to legisla- 
tion under Article 25 (2) (b) which 
permits legislation for the purpose of 
social welfare and refcrm. He invite 

attention to the reporz of the Hindu 
Religious Endowments Commission 
(1960-1962) headed by Jr. C. P. Rama- 
swami Aiyar and submitted that there 
was a crying need for reform in this 
direction since the hereditary principle 
of appointment of Arckakas had led to 
grave malpractices practically destroy- 


ing the sanctity of worship in various - 


religious institutions. 


17. We have found no difficul- 
ty in agreeing with the learned Advo- 
cate General that section 28 (1) of the 
Principal Act which directs the trustee 
to administer the affairs of the temple 
in accordance with th2 terms of the 
trust or the usage of che institution, 
would control the appointment of the 
Archaka-to be made by him under the 
amended section 55 of the Act. In a 
Saivite or a Vaishnavizce temple the 
appointment of the Archaka will have 
to be made from a specified denomina- 
tion, sect or group in accordance with 
the directions of the Agamas governing 
those temples. Failure to do so would 
not only be contrary to section 28 (1) 
which requires the trustee to follow 
the usage of the temle, but would 
also interfere with a religious practice 
the inevitable result of which would be 
to defile the image. The question, how- 
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ever, remains whether the trustee, while 
making appointment from the specified 
denomination, sect or group in accord- 


‘ance with the Agamas, will be bound 


to follow the hereditary principle as 4 
usage peculiar to the temple. The 
learned Advocate-General contends 
that there is no such invariable usage. 
It may be that, as a matter of conveni- 
ence an Archaka’s son being readily 
available to perform the worship may 
have been selected for appointment as 
an <Archaka from time immemorial. 
But that, in his submission, was not a 
usage. The principle of next-in-line of 
Succession has failed when the succes- 
sor was a female or had refused to- 
accept the appointment or was under 
some disability. In all such cases the 
Archaka was appointed from the par- 
ticular denomination, sect or group 
and the worship was carried on with 
the help of such a substitute. It, how- 
ever, appears to us that it is now too 
late in the day to contend that the 
hereditary principle in appointment 
was not a usage. For whatever rea- 
sons, whether of convenience or other- 
wise, this hereditary principle might 
have been adopted, there can be no 
doubt that that principle had been ac- 
cepted from antiquity and had also 
been fully recognised in the unamend- 
ed section 55 of the Principal Act. Sub- 
Section (2) of section 55 provided that 
where the office or service is heredi- 
tary, the person next in the line of 
succession shall be entitled to succeed 
and only a limited right was given 
under sub-section (3) to the trustee to 
appoint a substitute. Even in such cases 
the explanation to sub-section (3) pro- 
vided that in making the appointment 
of the substitute the trustee should 
have due regard to the claims of the 
members of the family, if any, entitl- 
ed to the succession. Therefore, it can- 
not be denied as a fact that there are 
several temples in Tamil Nadu where 
the appointment of an Archaka is 
governed by the usage of hereditary 
succession. The real question, there- 
fore, is whether such a usage should 
be regarded either as a secular usage 
or a religious usage. If it is a secular 
usage, it is obvious, legislation would 
be permissible under Article 25 (1) (a) 
(sic) and if it is a religious usage it 
would be permissible if it falls square- 
dy under sub-section 25 (1) (b) (sic). 


18. Mr. Palkhivala on behalf 
of the petitioners insisted that the ap- 
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pointment of a person to a religious 
office in accordance with the heredi- 
tary principle is itself a religious usage 


and amounted to a vital religious pra- - 


-ctice and hence falls within Articles 25 
and 26. In his submission, priests, who 
are to perform religious ceremonies 
may be chosen by a temple on such 
basis as the temple chooses to adopt. 
It may be election, selection, competi- 
tion, nomination or hereditary suc- 
cession. He,. therefore, contended that 
any law which interferes with the afore- 
said basis of appointment would vio- 
late religinus freedom guaranteed by 
Articles 25 and 26 of the Constitution- 

-In his submission the right to select a 
> priest has an immediate bearing . on 
.. religious practice and the right of a 
denomination to manage its own 
affairs in matters of religion. The 
priest is more important than the 
ritual and nothing could be 
more vital than choosing the priest. 
Under the pretext of social reform, he 
contended, the State cannot reform a 
religion out of existence and if any 
denomination has accepted the heredi- 
tary principle for choosing its -priest 
that would be a religious practice vital 
to the religious faith and cannot be 
changed on the ground that it leads to 
social reform. Mere substitution of one 


method of appointment of the priest: 


by another was, in his submission, no 
social reform. 


19. It is true that a priest or 
an Archaka when appointed has to 
perform some religious functions but 
the question is whether the appoint- 
ment of a priest is by itself a secular 
function or a religious practice. Mr. 
Palkhivala gave the illustration of the 
spiritual head of a math belonging to 
a denomination of a Hindu sect like 
the Shankaracharya and expressed 
horror at the idea that such a spiritual 
head could be chosen by a method 
recommended by the State though in 
conflict with the usage and the tradi- 
tions of the particular institution. 
Where, for example, a successor of a 
Mathadhipati is chosen by the Matha- 
dhipati by giving him mantra-deeksha 
or where the Mathadhipati is chosen 
by his immediate disciples, it would 
be, he contended, extraordinary for 
the State to interfere and direct that 
some other mode of appointment should 
be followed on the ground of social re- 
form. Indeed this may strike one as 
an intrusion in the matter of religion. 


But we are afraid such an illustration 
is inapt when we are considering the 
appointment of an Archaka of a tem- 
ple. The Archaka has never been 
regarded as a spiritual head of any in- 
Sfitution. He may be an accomplished 
person, well versed in the Agamas and 
rituals necessary to be performed in a 
temple but he does not have the sta- 

tus of a spritual head. Then again 

the assumption made that the Archaka 
may be chosen in a variety of ways is 
not ccrrect. The Dharam-Karta or the 
Shebait makes the appointment. and 
the Archaka is a servant of the temple. 

It has been held in K. Seshadri Aiyan- 
gar v. Ranga Bhattar, (1912) ILR 35° 
Mad €31 that even the position of the 
hereditary Archaka of a temple is that 
of a servant subject to the disciplinary 
power of the trustee. The trustee can 

enquire into the conduct of.such a ser- 

vant and dismiss him for misconduct. 

As a servant he is subjèct to the dis- 

cipline and control of the trustee as 

recogrised by.the unamended S. 56 of 
the Principal Act which provides “all 
office~holders and servants attached to 

a religious institution or in receipt of 
any emolument or perquisite there- 


‘from shall, whether the office or ser- 


vice is hereditary or not, be controlled 
by the trustee, and the trustee may, 
after following the prescribed proce- 


‘dure, if any, fine, suspend, remove or 


dismiss any of them for breach of 
trust, incapacity, disobedience’ of 
orders. neglect of duty, misconduct or 
other sufficient cause.” That being the 


‘position of an Archaka, the act of his 


appointment by the trustee is essen- 
tially secular. He owes his appoint- 
ment to a secular authority. Any lay 
founder of a temple may appoint the 
Archaka. The Shebaits and Managers 
of temples exercise essentially a secu- 
lar function in choosing and appointing 
the Archaka. That the son of an 
Archaka‘or the son’s son has been 
continued in the office from genera- 
tion ta generation does not make any 
difference to the principle of appoint- 
ment and no such hereditary Archaka 
can claim any right to the Office. See: 
Kali Krishna Ray v. Makhan Lal 
Mookerjee, ILR 50 Cal 233 = (AIR 
1923 Cal 160) Nanabhai Narotamdas v. 
Trimbak Balwant Bhandare, (1878-80) 
4 Bom P.J. 169 and Maharanee Indur- 
jest Kooer v. Chundemun ‘Misser, 


(1371) 16 Suth WR 99. Thus the ap 
pcintment of an Archaka is a secular 


(972 


act and the fact that in some temples 
the hereditary principle was followed 
n making the appointment would not 
nake the successive appointments any- 
thing but secular. It wou:d only mean 
that in making the appcintment tke 
‘rustee is limited in respect of tre 
sources of recruitment. Instead of cas-- 
ing his net wide for selecting a proper 
-andidate, he appoints the next heir af 
the last holder of the office. That 
after his appointment the Archaka per- 


forms worship is no grourd for holdirg ’ 


that the appointment is either a reL- 
gious practice or a matter of religion. 


20. In view of sub-section (2) ef 
section 55, as it now stands amended, 
the choice of the trustee in the matter 
of appointment of an Archaka is ro 
longer limited by the operation of tke 
rule of next-in-line of succession In 
temples where the usage was to ap- 


point the Archaka on the hereditary: . 


principle. The trustee is not bound -0 
make the appointment on the so-e 
ground that the candidate is the nex- 
in-line of succession to the last holder 
of Office. To that.extent, and to that 
extent alone, the trustee is released 
from the obligation imposed on him ty 
Section 28 of the Principal Act to ad- 
minister the affairs in accordance wih 
that part of the usage of a temple 
which enjoined hereditary appoint- 
ments. The legislation in this respect, as 
we have shown, does not interfere wi-h 
any religious practice or matter of reli- 
gion and, therefore, is not invalid. 


21. We shall now take sepa- 
rately the several amendments which 
were challenged as invalid. Section 2 
of the Amendment Act amended sez- 
tion 55 of the Principal Act and the 
important change which was impuga- 
ed on behalf of the petitioners related 
to the abolition of the hereditary pri- 
ciple in the appointment of the Archa- 
ka. We have shown fcr reasons al- 
ready mentioned that the change effed- 
ed by the Amendment is not invald. 
The other changes effected in the 
other provisions of the principal Art 
appear to us to be merely consequen- 
trial. Since the hereditary principle was 
done away with the words “wheth=r 
the office or service is hereditary Dr 
not” found in section 56 of the Princi- 
pal Act have been omitted by S. 3 of 
the Amendment Act. By Section 4 of 
the latter Act clause (xxiii) of sub-sex- 
tion (2) in? section 115 is suitably 
amended with a view to deleting tre 


. fitness certificate 


T E, R. J. Swami.v. State of T. N. (Palekar J.) [Prs. 19-22] S. C. 1597 


reference to the qualifications of here- 
ditary and non-hereditary offices 
which was there in clause (xxiii) of 
the Principal Act. The change is only 
consequential on the amendment of 
section 55 of the Principal Act. Sec- 
tions 5 and 6 of the Amendment Act 
are also consequential on the amend- 
ment of sections 55 and 56. These are 
all the sections in the Amendment Act 
and in our view the Amendment Act 
as a whole must be regarded as valid. 


22, It was, however, submitted 
before us that the ` State had taken 
power under section 116 (2) clause 
(xxiii) to prescribe qualifications to be 
possessed by the 
view of the avowed object of the State 
Government to create a class of Archa- 
kas irrespective of caste, creed or race, 
it would be open to the Government to 
prescribe qualifications for the office 
of an Archaka which were in conflict 
with Agamas. Under Rule 12 of the 
Madras Hindu Religious Institutions 
(Officers and Servants) Service Rules, 
1964 proper provision has been made 
for qualifications of the Archakas and 
the petitioners have no objection to 
that rule. The rule still continues’ to 
be in force. But the petitioners ap- 
prehend that it is open to the Govern- 
ment to substitute any other rule for R. 
12 and prescribe qualifications which 
were in conflict with Apamic injunc-~ 
tions. For example at present the Ul- 
thurai servant whose duty it is to per- 
form pujas and recite vedic mantras 
etc. has to obtain the fitness certifi- 
eate for his Office from the head of 


institutions which impart instruc- 
tions in. Agamas and ritualistic 
matters. The Government, however, 


it is submitted may hereafter change 
its mind and prescribe qualifications 
which take no note of Agamas and 
Agamic rituals and direct that the 
Archaka candidate should produce a 
from an institution 
which does not specialise in teaching 
Agamas and rituals. It is submitted 
that the Act does not provide guide- 
lines to the Government in the matter 

of prescribing qualifications with 
regard to the fitness of an Archaka for 
performing the rituals and ceremonies 
in these temples and it will be open to 
the Government to prescribe a simple 
standardized curriculam for pujas in 
the serveral temples ignoring the tradi- 
tional pujas and rituals followed in 
those temples. In our opinion the ap- 


Archakas and, in. - 
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'’ prehensions of the petitioners are un- 
founded. Rule 12 referred to above 
Still holds the field and there is no 
good reason to think that the State Go- 
vernment wants to revolutionize 
temple worship by introducing methods 
of worship not current in the several 
temples. The rule making power con- 
ferred on the Government by section 
116 is only intended with a view to 
carry out the purposes of the Act which 
are essentially secular. The Act no 
where gives the indication that one of 
the purposes of the Act is to effect a 
change in the rituals and ceremonies 
followed in the temples. 


emphasizes that nothing contained in 


_-. the Act would be deemed to confer any 


power or impose any duty in contraven- 
tion o= the rights. conferred on any 
religious denomination or any section 
thereof by Article 26 of the Constitu- 
tion. Similarly section 105 provides 
that nothing contained in the Act shall 
(a) save as otherwise expressly provid- 
ed in the Act or the rules made there- 
under, affect any honour, emolument 
or perquisite to which any person is 
entitled by custom or otherwise in any 
religious institution, or its established 
usage in regard to any other matter. 
Moreover, if any rule is framed by 
the Government which purports to 
interfere with the rituals and cere- 
monies of the temples the same will 
be liable to be challenged by those who 
are interested in the temple worship. 
In our opinion, therefore, the appre- 
hensions now expressed by the peti- 
fioners are groundless and premature. 
2d. In the result. these peti- 
tions fail but in the circumstances of 
the case there shall be no order as to 

costs. 
Petitions dismissed. 
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(From Gujarat: (1968) 2 Lab. L.J. 46) 

C. A. VAIDIALINGAM AND 

I. D. DUA, JJ. 

The Ahmedabad Mfg. & Calico Pte. 
Co. Ltd. Appellant v. Ramtahel Rama- 
mand and others, Respondents. 

Civil Appeal No. 1044 of 1968, D/- 
14-4-1972. . | 

(A) Constitution of India, Art. 133 
(1) (c) —- Scope — This clause though 
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On the other . 
- . hand, section 107 of the Principal . Act 


A.J. R. 

couched in general terms is intended 
to apply to special cases in which the, 
question raised is of such great public 
or private importance as deserves ap- 
proprialely to ke authoritatively settl- 
ed by the Supreme Court. (Para 10) 


(B) Constitution of India, Art. 133 
(1) (c) — Certificate of fitness for ap- - 
peal — Grant of — It is always desira- 
ble and expedient for the High Court 
to give its reasons for granting the cer- 
tificate. That would assist the Supreme 
Court better in appreciating if the 
conditions pre-requisite are satisfied. 
(Para 10) 


The mere grant of a certificate 
would, however, not preclude the 
Supreme Court from determining whe- 
ther the conditions pre-requisite for 
the srant are satisfied. (Para 10) 


(C) Constitution of India, Art. 227 
Power of Superintendence — The 
power under Art. 227 is intended to be 
used sparingly and only in appropriate 
cases, for the purpose of keeping the . 
subordinate courts and tribunals within 
the bounds of their authority and, not 
for correcting mere errors. AIR 1954 
SC 215, Followed. (Para 12) 


` (D) Constitution of India, Art. 133 
— Final order — Order under Art. 227 
remanding case to the Tribunal — 
Whether final order. (X-Ref: Arts. 226 
and 227). 


l An order under Article 227 may 
be considered to operate as a final order 
just as an order made under Article 226 
wou.d, only to the extent it finally 
Settles some points affecting the rights 
of the parties. (Case law discussed.) 
(Paras 12, 13) 


Where the High Court in exercise 
of its jurisdiction under Article 227 
quashes the order of the Tribunal and 
remands the case directing the Tri- 
bunéel to decide the question whether 
a mali employed through a contractor 
is an employee within Section 3 (13), 
Bombay Industrial Relations Act, in 
the light of the observations made by 
it, the High Court is competent to 
grant the certificate of fitness for ap- 
peal. (Paras 12, 13) 


(€) Bombay Industrial Relations 
Act (11 of 1947), S. 3 (13) — “Em- 
ploy2ze” — The workers in order to 
come within the definition of “em- 
ployee” need not necessarily be direct- 
ly cennected with the main industry — 
AIR 1964 SC 355 and AIR 1964 SC 
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737 Followed — (1968) 2 Lab. LJ 46 
Guj), Affirmed. (Para 15) 


Cases Referred: Chronological Paras 


AIR 1971 SC 100 = 1971 Lab IC 
11, Asbestos Cement Lid. v. 

P. D. Savarkar 12 

AIR 1970 SC 1168 = (1969) 2 
SCR 699, Tarapur and To., 

Madras v. M/s. V/O Tractors 

_ Export, Moscow 12 

AIR 1966 SC 1361 = (1965) 3 SCR 
458, Surendra Nath v. Stiphen 
Court Ltd. , 

AIR 1966 SC 1445 = (1966) 3 
SCR 198, Ramesh v. . 
Gendalal 

AIR 1964 SC 355 = (1934) 

2 SCR 838, Basti Sugar Mills l 
Ltd v. Ram Ujagar 15 

AIR 1964 SC 737 = (1964) 3 SCR 

724, J. K. Cotton Spg. & Wvg. 
Mills Co. Ltd. v. Labour Appel- 
late Tribunal of India ie T 


12, 13 


1963 MP LJ 714 = 1963 Jab. 
LJ 134, Hakum Singh v. J. C. 
Mills Ltd. ; 

AIR 1963 Mad 361 = (19263) 2 
Lab. LJ 207, Thiagarajan 
Chettiar v. Employees State 
Insurance Corporation 

AIR 1960 SC 842 = (19601 3 SCR 
305, M/s. Godavary Sugar Mills Ltd. 
v. D. K. Worlikar 14 


1958-2 Lab LJ 126 (Indl. Court 
Bom), Devjibhai M. Chokshi v. 
Ahmedabad Manufacturing and _ 
Calico Printing Co. Ltd. 14 
ATR 1957 Cal 613 = 61 Cal WN 
234, New India Tannies Ltd. 
vy. Aurora Singh Mojbi 4 
1955 Industrial Court Rep. 1105, 
Kesar Lal Narsing Bhai v. 7 
M/s. Calico Printing Ltd. 4, 14 
ATR 1954 SC 215 = 1954 SCR 565 
Waryam Singh v. Amarnath 12 
AIR 1950 Cal 548 = 54 Cal WN 
716, S. M. Ghose v. National Sheet 
& Metal Works Ltd. 14 


Mr. S. T. Desai, Sr. Advocate, 
(M/s. V. B. Patel and I. N. Shroff, Ad- 
vocates with him), for Appellant; 
Mr. S. S. Shukla, Advocate, for Res- 
pondent Nos. 1 to 9. 


The Judgment of the Court was 
delivered by. 

DUA, J.:— This apveal has been 
presented tọ this Court by the Ahmeda- 
bad Manufacturing and Calico Print- 
ing Company, Ltd. pursuant to the 
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certificate granted by the Gujarat 
High Court under Article 133 (1) (c) 
of the Constitution. The Gujarat High 
Court had, on being approached by 
the respondents under Article 227 of 
the Constitution, quashed and set 
aside the order of the Industrial Court, 
Gujarat dated February 5, 1964 which - 
had affirmed the order of the Second 
Labour Court, Ahmedabad dated 
August 9, 1963, and after setting 
aside that order had directed the In- 
dustrial Court to decide the matter 
afresh in the light of the observations 
made by the High Court in the impugn- 
ed order. 


2. The respondents in this.. 
Court had applied to the Labour Court 
under Section 79 of the Bombay In- 
dustrial Relations Act, No. XI of 1947 
(hereinafter called the Act) in Decem- 
ber, 1962 complaining that the appel- 
lant company was liable to pay to the 
respondents (applicants before the 
Labour Court) dearness allowance 
every month according to the Dearness 
Allowance Award made by the In- 
dustrial Court but the same had not 
been paid for the month of September. 
1962 which was distributed in October, 
1962. It was alleged that from Octo- 
ber, 1962 the, company had been com- 
mitting breach of the Dearness Allow- 
ance Award of the Industrial Court. 
In that application the present res- 
pondents had based their claim on the 
following averments in Para 3: 


O eee the applicants are 
being paid Rupees 68/- as basic pay by 
the opponent. The maintenance of the 
garden is the legal responsibility of 
the opponent and for the health, wel- 
fare, recreation of the employees work- 


- ing in the several departments and for 


the decency of the adjacent offices the 
opponents are maintaining it. The ap- 
plicants are doing the entire work in, 
respect thereof.” 


2. In the written statement the 
appellant company raised several 
pleas in opposing that application. The 
pleas which were pressed in the Second 
Labour Court and in the Industrial 
Court and which are now strongly 
pressed before us are contained in 
Paras 3, 8 and 10 which so far as re- 
levant may be reproduced; 


"2 That the applicants not being 
in the employment of the opponent 
they have no lōcus standi to make an 
approach or to file this application. 
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8. That the opponent is not the 
employer of the applicants and the ap- 
plicants are not its employees within 
the meanings of those words in the Act 
and as such the application is miscon- 
ceived and not legally tenable. ` 

10. With respect to the allegations 
and averments made in Paras 1 to 4 of 
the application it is denied that the 
applicants are the employees of the 
Opponent within the meaning of that 
term of (in?) the Act as alleged or that 
they are entitled to the benefits of the 
dearness allowance as alleged or other- 
wise. The true fact is that the appli- 
cants are not employed in any work 


: :~which is ordinarily a part of the under- 
=; taking and as such they are not the 


employees within the definition of that 
word in the Act. The applicants are 
employed as coolies by a gardening 
contractor Messrs Dhiraj Painters and 
they are paid by the said contractor. 
The said garden lands include a large 
area of offices of some other concerns, 


- a Government Post Office and a Museum 


which are open to the public, some 
quarters for workers as well as as- 
Sistants and officers, a hospital.- It is 
for the garden of the area which com- 
prises these buildings and the area 
round caustic plant factory as well as 
the field in Dani Limda that this agree- 
ment was entered into with the con- 
tractor for keeping the trees and plants 
in proper trim. Hence the work which 
they are performing has been held to be 
not ordinarily a part of the undertak- 
ing and as such the application is whol- 
ly misconceived and not legally ten- 
able and is clearly barred by res judi- 
cata.” 


4. The Second Labour Court 
dismissed the respondent’s applica- 
tions.” In that Court's view the real 
question in issue was whether the ap- 
pellants did any work which is ordinary 
part of the undertaking. The plea of res 
judicata based on the decision of the 
Labour Appellate Tribunal of India, 
-Bombay (Appeal No. 135 of 1954 re- 
ported in 1955 ICR 1105) was negatived 
but it was observed that the principle 
laid down in the earlier case would 
govern the present case as well. After 
quoting the following passage from the 
earlier case. 


“Now the Industrial Court was 
correct in holding that the agreement 
applied to the area which was outside 
the factory proper. But to our mind 


- 
` 


the principal question involved is whe- 
ther the maintenance of trees and 
plants can be said to be work which is 
ordinarily part of the undertaking. In 
another case, this Tribunal had decid- 
ed that a ration shop was a part of the 
work which is ordinarily a part of the 
undertaking, but the maintanance of 
these trees and plants stands on a ` 
different footing and can hardly be re- 
garded as part of the work of this 
particular undertaking which in fact is 
concerned with the production of cloth. 
We can see no _ intrinsic connection 
between the maintenance of the trees 
and plants and the work which is ordi- 
nary part of the undertaking.” `. 
the Labour Court observed that the 
“applicants gardeners. or malis who 
are contractor’s employees cannot thus 
invake the statutory definition of the 
employer”. 


5. On appeal by the aggrieved 
malis the Industrial Court in the course 
of its judgment observed that there 
was no disoute that the appellants in 
that Court had been working as garde- 
ners or garden mazdoors and had been 
employed through a contractor and not 
directly by the mill. After referring 
to the decision of this Court in J. K. 
Cotton Spg. and Wvg. Mills Co. Ltd. 
v. Labour Appellate Tribunal of-India 
(1964) 3 SCR 724 = (AIR 1964 SC 737) 
and to the decision of the Madras 
High Ccurt in Thyagaraja 
Chettiar v. Employees State Insurance 
Corporation, (1963) 2 Lab LJ 207 = 
(AIF 1963 Mad 361) the Industrial 
Court observed: 


“Shri Jyotikar had urged that the 
term ‘mill premises’ as interpreted ' 
the Zourts would include even places 
around the factory and so the ques- 
tion whether the appellants were work- 
ing in one compound or the other 
woud not be-material. But it is not 
necessary to consider this contention 
because looking to the nature of the 
work done by the appellants and to 
the fact that they were not directly 
employed by the employer but through 
a contractor, it has been held that thev 
cannot be covered within the scope of 
Sec. 3 (13). Shri Jyotikar had also 
argu2d that under the Standing Orders, 
the term ‘operative’ has been defined 
to include persons employed through 
contractor; but the Standing Orders 
would apply toa _ particylar person 
only if he is an employee as defined 
under the Bombay Industrial Relations 


/ 
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Act. The definition under the Stand- 
ing Orders cannot, therefore, be of 
any help in considering whether a 
person is covered within the scope of 
the Bombay Industrial Relations Act 
or not. Shri Jyotikar had then urged 
that in view of the fact that matters 
concerning health, safety and welfare 
of the employees 
Item 3 of Schedule III, maintenance of 
gardens would be an .ordinary part of 
the work of the undertaking. It is true 
that maintenance of gardens may be a 
matter concerning health or welfare of 
the employees, but there is no legal 
obligation to maintain such gardens. 
Had any such obligation been created 
under any provision of law, the posi- 
tion might have been as urged by Shri 
Jyotikar; but, as. the facts stand at 
present, it is not mandatory on a 
management of a cotton textile under- 
taking to maintain any garden and 
hence the work of maintenance of a 
garden cannot be said to be a work 
which is a part of the ordinary work 
of a cotton textile mill. 


Tt is clear from the above that the 
appellants cannot be held to be em- 
ployees as defined under the Bombay 
Tndustrial Relations Act and so the 
Labour Court was right in dismissing 
the application.” 


6. The High Court, on being ap- 
proached by the aggrieved malis under 
Article 227 of the Constitution, went 
into the matter at considerable length 
and after copiously quoting from the 
decision in the case cf J. K. Cotton 
Spg. & Wvg. Mills case, (1964) 3 SCR 
724 = (AIR 1964 SC 737) (supra) 
the High Court found it difficult to 
agree with the reasoning of the Indus- 
trial Court that the work of maintain- 
ing the garden was not a part of the 
ordinary work of a cotton textile mill. 
Earlier in the ‘course ož its judgment 
the High Court, after referring to 
the definitions of the term “employee” 
in Section 3 (13) and of the word “in- 
dustry” in Section 3 (19) of the Act had 
observed: 

A AN EN ER The definition of 
the term ‘industry’ is thus wide 
enough to include a workman employed 
in any calling, service, employment, 
handicraft, or industrial occupation or 
avocation of employees and it would 
not be correct to assume that simply 
because ae workman happened to be 
engaged as a gardener, he would not 
fall within the definition of the term 
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‘employee’ as given in the Bombay In- 
dustrial Relations Act. A garden when 
attached to a mill is an amenity that 
is provided to the workers employed 
in the mill and it is not necessary thar 
an amenity should arise from a statu- 
tory requirement or obligation and it 
hardly makes any difference if the 
garden- was provided for voluntarily 
or under a statutory obligation. The 
activities in an undertaking such as 
a textile mill are not confined purely 
to factory work of manufacturing tex- 
tile fabric within the mill premises, 
but various other incidental and con- 
nected institutions such as hospital, a 
canteen, a playground and a garden 
might be maintained by the mill to 
provide amenities to its workers 
and these activities could be consider- 
ed as the activities made in relation to 
and in the usual course of conducting 
the affairs of the mill. Not merely 
within the turning of the wheels of the 
machine which, no doubt, is directly 
responsible for the production of the 
article for which the plant of the 
particular industry was installed and 
not merely in utilizing the power to 
move the machine to action, the field of 
activities of the undertaking is restrict- 
ed and exhausted, but there are many 
more varieties though alied and com- 
plementary activities which are being 
carried on by the management and 
which help, though in an indirect 
manner, in creating a healthy atmos- 
phere of well being and co-operation 
amongst the workers by providing 
essential facilities such as means for 
treatment of their ailments, for 
general entertainment and care not only 
of the workers but of the children who 
are left unattended while their 
parents are engaged in their work in 
the factory. While, therefore constru- 
ing the words ‘in the course of and 
‘ordinarily a part of the undertaking’ 
we must give them a meaning which is 
natural and consistent with the work- 
ing of a factory as it exists in the pre- 
sent times and while doing so, our ap- 
proach should not be theoretical and 
academic but pragmatic and practical. 
The activities that are usually con- 
ducted as a part of an undertaking by 
which not only workers participate in 
the actual running of the machinery 
but also activities which conduce to 
the smooth working of the plant as a 
whole must be considered to fall with- 
in the ambit of the definition. We 
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are, therefore. unable to agree with 
the contention of Mr. Patel that the ap- 
plication of the Act must be restricted 
to only those workers who are direct- 
ly engaged in the manufacture of tex- 
tile fabric.” 


T. While commenting on the 
order of the Industrial Court where 
it is stated that the maintenance of 
gardens - though a matter con- 
cerning health or welfare of . the 
employees was not mandatory on 
the management of a cotton textile mill 


undertaking and hence the work of: 


maintenance of a garden could not be 
Said to be part of the ordinary work of 
thon mill, the High Court observed 
that: . 


“an activity undertaken as a part 
of the undertaking and in the course of 
its conduct may be undertaken volun- 
tarily or as a result of a statutory duty 
or obligation but what is necessary is 
that the activity must reasonably be 
attributable to the undertaking in its 
usual and ordinary course in the con- 
duct of the business or undertaking 
and if that be so then such an activity 
could be considered as the activity of 
a worker who would fall within the 
definition of employee within Sec- 
tion 3 (13) of the Act.” 


8. It was, however, contended 
in the High Court on behalf of the 
present appellant that the garden in 
which the present respondents had 
been working as gardeners was not 
Situated within the premises of the 
mill and that the garden area included 
office of some other concerns, a Govern- 
ment post office and a museum which 
was open to the public and, some 
quarters for workers as well as assis- 
tants and officers of the hospital. The 
Barden area, according to Mr. Patel 
who represented the present appel- 
lants: in the High Court, comprised of 
the buildings just mentioned and the 
area round the caustic plant factory as 
well as the field at Dami Limda 
in respect of which an agree- 
ment had been entered into with 
the contractor for keeping 
the trees and plants in proper trim. 
This contention having not been con- 
sidered by the Industrial Court the 
High Court, as already observed, sent 
the case back to the Industrial Court 
for a- fresh decision in the light of 
the observations of the High Court. 

9. In this Court Shri Desai on 
behalf of the apvellants contended 


A.I R. 


that the High Court while exercising 
lts jurisdiction under Article 227 of 
the Constitution, was not empowered 
to reverse the findings of the In- 
dustrial Court and the Labour Court 


because under that Article if 
could not perform the functions 
of an appellate or a revisional 


Court. On the merits also he contend- 
ed that having regard to Section 2 (3) 
of the Act read with the notification 
dated May 30, 1939 the Act only ap- 
Dlied to cotton spinning and cotton 
weaving department, mechanics shops, 
dyeing and bleaching and print- 
ing departments and offices of the ap- 
pellant, and to no other activities of 
the appellant company. The counsel] . 
further contended that Clauses (1 3) and 
(14) (e) of Section 3 of the Act have 
to be read together and when so read 
they could ` not take within their fold 


a person employed by an independent 


contractor because such a person could 
by no means be considered as an 
employee of the appellant company 
unless the work done by him can be 
described as “ordinarily part of the 
texti_e undertaking ”. While develop- 
ing this point the learned counsel said 
that the word “ordinarily” occurring 
in the context “work which is ordi- 
narily a part of the undertaking” in Sec- 
tion 3 (14) (e) conveys the idea that 
the work should be in the line or in 
the regular or normal course of the 
textile undertaking or any part of if. 
The work it was explained, should be 
such as, in the regular or normal course 
is part and parcel of the textile under- 
taking and not merely having some 
sort of incidental connection with the 
same. The work of gardening, added, 
the counsel, cannot be considered to 
have been done in “execution” of any. 
“work” which is “ordinarily” part of 
the textile undertaking. 


10. Before considering these 
points it would not be out of place to 
mention that in the certificate of fitness 
granted by the High Court there is no 
indication about the precise point or 
points which induced the High Court 
to certify the case to be fit for appeal 
under Clause (c) of Article 133 (1). This 
clause though couched in general terms 
is intended to apply to special cases in 
which the question raised is of such 
great public or private importance as 
eserves appropriately to be authorita- 
tively settled by this Court. This clause 
cf course does not in terms say so but 
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it has always been so construed. The 
question whether or no to certify a 
given case to be fit for appeal under 
this clause is a matter for the judicial 
discretion of the High Court. The 
word “certify” used in this clause sug- 
gests that the High Court is expected 
to apply its mind before certifying the 
case to be fit for appeal. The mere 
grant of a certificate would, however, 
not preclude this court from determin- 
ing whether the conditions pre- 
requisite for the grant are satisfied. It 
is, therefore, always desirable and ex- 
pedient for the High Court to give its 
reasons for granting che certificate. 
That would assist this Court better in 
appreciating if the conditions pre- 
requisite are satisfied. In the .ap- 
plication for certificate in the pre- 
sent case a number of grounds were 
stated for securing it. We are unable 
to find from the certificete as to which 
ground was considered by the High 
Court to be important enough to jus- 
tify the certificate. 


11. Now, in this case the res- 
pondents in fact questicned before us 
the competence of the High Court to 


grant the certificate of -itness but the 


objection raised by Shri Shukla was 
based only on the submission that Arti- 
cle 133 is inapplicable b2cause the im- 
pugned order is not a final order. We 
may first deal with this preliminary 
objection. 

12. Article 227 of the Constitu- 
tion no doubt, does not confer on the 
High Court power similar to that of 
an ordinary court of appeal. The mate- 
rial part of this Article substantially 
reproduces the provisions of S. 107 of 
the Government of India Act, 1915 ex- 
cept that the power of superintendence 
has been extended by this Article to 
Tribunals as well. Section 107 accord- 
ing to preponderance of judicial opi- 
nion clothed the High Courts with a 
power of judicial superirtendence apart 
from and independently of the provi- 
sions of the other laws conferring on 
them revisional jurisdiction. The power 
under Art. 227 of the Constitution is 
intended: to be used sparingly and only 
in appropriate cases, for the purpose 
of keeping the subordinate courts and 
tribunals within the bounds of their 
authority and, not for correcting mere 
errors: see Waryam Singh v. Amar- 
nath, 1954,SCR 565 = (AIR 1954 SC 
915). At this stage we consider it pro- 
per to refer to some of the judicial pro- 
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nouncements by this Court with regard 
to the right of appeal under Art. 133 
from interlocutory orders. In Tarapur 
& Co. Madras v. M/s. V/O Tractors 
Export Moscow (1969) 2 SCR 699 = 
(AIR 1970 SC 1168), it was observed 
that an order of the High Court in ap- 
peal which does not dispose of the suit 
but merely refuses to grant an interim 
injunction is not a final order within 
the meaning of Art. 133 even though 
as a result thereof the pending suit 
as framed may become infruc- 
tuous requiring amendment of the 
plaint. On the other hand, an order 
dismissing a writ petition challenging 
industrial award which disposes of.only 
one of the items of a charter of de- 
mands by the workmen, leaving the | 
rest of the items to be adjudicated by 
asubsequent award was held in Asbes- 
tos Cement Ltd. v. P. D. Savarkar, AIR 
1971 SC 100 to be a final order in a 
civil proceeding and, therefore, appeal- 
able under Art. 133. Under Art. 226 
of the Constitution it may in this con- 
nection be pointed out that the High 
Court does not hear an appeal or a revi- 
sion: that court is moved to interfere af- 
ter bringing before itself the record of a 
case decided by or pending before a 
court, a tribunal or an authority, 
within its jurisdiction. A decision in 
the exercise of this extraordinary 
jurisdiction which finally disposes of 
the proceedings is a final order, in an 
original proceeding. An appeal or a 
revision on the other hand is generally 
considered to be a continuation of the 
original suit or proceeding and in a 
case, where the High Court deals with 
an appeal or a revision, finality for 
the purpose of Art. 133 must attach to 
the whole of the matter so that after 
the decision of the High Court the 
matter is not a live one. (see Ramesh 
v. Gandalel, AIR 1966 SC 1445 at 
p. 1449.) 


13. The impugned order before 
us was made by the Gujarat High 
Court on an application under Art. 227 
of the Constitution, the prayer in that 
application being, to remove the record 
of the case of the High Court “and 
after examining the same: (a) to quash 
the order and judgment of respondent 
No. 2 at Annexure ‘B’ and (b) to direct 
respondent no. 2 to dispose of the ap- 
peal of the petitioner according to law.” 
Now, in some High Courts Art. 227 is 
utilized for the purpose of securing 
relief by way of writs or directions in 


_ nals. 
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the nature of writs more accurately 
contemplated by Art. 226 of the Con- 
stitution. (AIR 1966 SC 1445 supra) 
and in some this Article is invoked for 
getting orders of tribunals revised just 
as S. 115, C.P.C. is utilized for revi- 
sion of orders of subordinate courts: 
(Surender Nath v. Stiphen Court Ltd. 
(1966) 3 SCR 458 = (AIR 1966 SC 
1361).) As such power under Art. 227 


` may also ‘be exercised suo motu. In the 
present case Arti 227 appears to us to’ 


have been used in effect as a substi- 
tute for Art. 226 for seeking a direc- 
tion in nature of a writ for quashing 
the orcers of the subordinate tribu- 
At least it appears that the pro- 
t: ceeding before the High Court was so 
- treated by all concerned. We should, 
however, not be understood to express 
our approval of the use of Art. 227 for 
seeking relief by way of writs or direc- 
tions in the nature of writs for which 
purpose Art. 226 is expressly and in 
precise language designed. From that 
point of view if otherwise the High 
Court, while disposing of a petition 
under Art. 227, finally settles some 
points affecting the rights of the par- 
ties then to that extent the impugned 
order may be considered to operate as 
a final order just as an order made 
under Art. 226 would. As to whether 
the High Court has jurisdiction to 
make the impugned order while exer- 
cising its power under Art. 227 will 
depend on our conclusion when consi- 
dering the merits of the case. 


14, Coming to the merits of 
the case we should like first to repro- 
duce the notification dated May 30, 
1939 and the definitions of the words 
“employee” and “employer” so far as 
relevant for our purpose as contained 
in the Act. The notification reads: 


BOMBAY CASTEL, 30th May, 1939 
BOMBAY INDUSTRIAL DISPUTES 
ACT, 1939 


No. 2847/34-A. — In exercise of 
the powers conferred by sub-section (3) 
of Section 2 of the Bombay Industrial 
Disputes Act, 1938 (Bom. XXV of 
1938), and in supersession of Govern- 
ment Notification in the Political and 
Service Department No. 2847/34-2 
dated the 14th March, 1939, the Gov- 
ernment of Bombay is pleased to direct 
that the provisions of the Act which 
have been extended to the Province of 
Bombay under Government Notifica- 
tion in the Political and Services De- 
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partment No. 2847/34-I, dated the 14th 
March, 1939, shall apply to the cotton 
textile industry as specified below: 

(a) All concerns using power and. 
employing twenty or more workers 
Which are engaged in cotton spinning; 

(b) all concerns using power and- 
employing twenty or more. workers 
whica are engaged in cotton weaving 
with or without an admixture of silk 
rayon, artificial silk or one or more of 
these: 


(c) all mechanies shops attached 
to and (all dyeing bleaching and print- 
ing departments, whether situated 
within or outside the precincts of and 
forming integral part of) the concerns 
falling under clause (a) or (b). 

(d) All the offices, whether situa- 
ted within or outside the precincts of 
the concerns falling under clause (a) or 


“Employee” and “employer” so far as 
relevant for our purpose are defined 
as: 

“3. In this Act unless there is any- 
thing repugnant in the subject or con- 
text — | 

(13) ‘employee’ means any person 
employed to do any skilled or unskill- 
ed work for hire or reward in any in- 
dustry, and includes — . 

(a) a person employed by a con- 
tractor to do any work for him in the 
execution of a contract with an em- 
ployer within the meaning of sub- 
clause -(e) of clause (14); 


= 


(14) ‘employer’ includes— 


(2) where the owner of any under- 
takinz in- the course of or for the pur- 
pose of conducting the undertaking 
contracts with any person for the exe- 
cution by or under the contractor of 
the whole or any part of -any work 
which is ordinarily part of the under- 
taking, the owner of the undertak- 
ing.” 

Shri Desai on behalf of the appellant 
subm:tted that the respondents in this 
Court who were gardeners employed 
ky a contractor cannot fall within the 
definition of the word employee as con- 
tained in Section 3 (14) (e) (Sec- 
tion 3 (13) ?) of the Act. He fur- 
ther contended that the notifica- 
tion issued under the Act extending 
its applicability to the textile under- 
taking does not take within jts fold the 
respondents who are not directly con- 
nected with any part of the activity 
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with which the appellant’s textile in- 
dustry is directly concerned. In support 
of his contention he relied on some 
decided cases. The first decision to 
which our attention was drawn is 
reported as Kesar Lal Narsing Bhai v. 
M/s. Calico Printing Lid., 1955 Indus- 
trial Court Rep, 1105. This is a deci- 
sion by the Labour Appellate Tribunal 
of India, Bombay and the present ap- 
pellant was a respondent in that case. 
There, the gardeners who used to 
work outside the gate of the factory 
and had been employed through a con- 
tractor had applied uncer S. 78 (1) (A) 
(c) of the Act for a declaration from 
the first Labour Court that the mill’s 


failure to pay wages and Dearness Al- - 


lowance in accordance with the Stan- 
dardisation Award amcunted to an il- 
legal change. The Lakour Court had 
granted their application but the Indus- 
trial Court on appeal had reversed that 
decision. The employees took the mat- 
ter on further appeal to the Appellate 
Tribunal but without success. In that 
case the employees had wrongly as- 
serted in their application that they 
were direct employees of the mills in 
question and the relief claimed was 
based on this erroneous assertion. The 
Standardisation Award by which the 
company was bound, it is pertinent to 
point out, was given only in respect of 
those persons who aad been em- 
ployed directly for the purpose of 
looking after the garden - of the 
factory proper. It would thus be 
obvious that the employees’ claim 
there was liable ta fail on the 
short ground that they were not direct 
employees as wrongly claimed by 
them and that the relief under the 
award was confined to direct em- 
ployees only. But this apart, it is fur- 
ther clear from the decision of the Ap- 
pellate Tribunal that under the agree- 
ment with the contractor there the 
latter had been emploved for the pur- 
pose of looking after the garden not 
within the factory compound proper 
but beyond it. Indeed,, the contractor’s 
obligation to look after the garden ex- 
tended further beyond even that area. 
It is in this context and background 
that the Appellate Tribunal observed 
in the concluding part of its order that 
“statutory definition of an employee in 
our opinion cannot be invoked by a 
gardener who has _ been employed 
through a contractor for the work as 


undertaken here.” (emphasis supplied). 
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This decision, therefore, does not assist 
us on the precise question raised. The 
next decision relied upon by Mr. Desai, 
is reported as Hakim Singh v. J. C. 
Mills Ltd. 1963 MPLJ 714. In that 
case the mills had employed a contrac- 
tor to supply packing material. The 
contractor because of the nature of 
his work was given a room in the mills 
premises for’ preparing a particular 
packing material. An employee of the 
contractor applied to the Industrial 
Court for relief under the provisions of 
the Act. It was held that he could not 
be deemed to be an employee of the 
mills because the work which was 


carried on by the employer of the pett- . 


tioner was not a part of the industrial 
undertaking. While commenting on the 
scope of S. 3 (13) (a) and S. 3 (14) (e) 
of the Act which define the words 
“employee” and “employer”, it was 
said that for the purpose of these pro- 
visions, there must be an industrial 
undertaking owned by somebody: some 
work, which is ordinary part of the 


undertaking must have been entrusted 


by the owner to the contractor: that 
contractor must be employing an em- 
ployee: that employee can then by 
the combined operation of these pro- 
visions insist upon being treated as 
employee of the owner himself, the 
obvious idea behind this scheme being 
that the owner of an industrial under- 
taking should not be allowed to evade 
responsibilities towards his employees 
which are imposed by the labour laws, 
by: entrusting a part or whole of the 
undertaking to a contractor. The actual 
decision of this case is on different 
facts and is clearly not of much help 
though the observations regarding the 
purpose of the provisions of the defi- 
nitions admit of no controversy. Reli- 
ance was further placed by Shri Desai 
on the decision of this Court in M/s. 
Godavari Sugar Mills Ltd. v. D. K. 
Worliker, (1960) 3 SCR 305 = (AIR 
1960 SC 842) where a notification ap- 
plicable to the manufacture of sugar 
and its by-products was held not to 
cover the head-office of the sugar mills 
at Bombay and the employees engaged 
there, when the head-office was sepa- 
rated from the factories by hundreds 
of miles. The notification was held 
not to cover sugar industry as such. 
Shri Desai also sought support from 
Devijibhai M. Chokshi v. Ahmedabad 
Manufacturing & Calico Printing Co. 
Lid. 1958-2 Lab LJ 126 (a decision of 


£ 
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the Industrial Court, Bombay) which 
dealt with running of a retail shop; 
New India Tannis v. Aurora Singh 
Mojbi, AIR 1957 Cal. 613 a case of doing 
repairs to the machinery of the factory 
and from S. M. Ghose v. National 
Sheet & Metal Works Ltd. AIR 1950 
Cal. 548, a case of an employee of a 
contractor engaged to paint the pre- 
mises. Both the Calcutta decisions are 
rad the Workmen’s Compensation 
ct. 


15. The respondents’ learned 
counsel, apart from urging that the 
High Court has sent the case back for 
deciding the nature of work done by 
‘the malis in this case and that, there- 
fore, the appellant cannot appropriate- 
ly ask this Court to determine these 
questions which are awaiting decision 
by the Industrial Court, also relied on. 
Basti Sugar Mills Ltd. v. Ram Ujagar, 
(1964) 2 SCR 838 = (AIR 1964 SC 355) 
and on J. K. Cotton Spg. & Wvg. Mills 
(supra). In the former case the respon- 
dents there employed by a contractor 
to remove press mud from the sugar 
factory were held to be workmen em- 
ployed by the factory because remov- 
ing press mud was considered ordi- 
narily to be a part of the sugar indus- 
try. The latter- case is an authority for. 
the proposition that an employee en- 
gaged in any work or operation which 
is incidentally connected with the main 
industry is a workman if other require- 
ments of S. 2 (s) of the Industrial Dis- 
putes Act, 14 of 1947 are satisfied and 
that the malis in: that case were 
workers within the meaning of S. 2 of 
U. P. Industrial Disputes Act.28 of 
1947. The bungalows and gardens on 
which the malis in that case worked 
were a kind of amenity supplied by 
the mills to its officers and on this rea- 
soning the malis were held to be en- 
gaged in operations incidentally con- 
nected with the main industry carried 
on by the employer. It was by relying 
on the ratio of this decision that the 
High Court in the present case came 
to the conclusion that the workers in 
order to come within the definition of 
“employee” need not, necessarily be 
directly connected with the manufac- 
ture of textile fabrics. This decision is 
binding on us and indeed Shri Desai 
also fairly accepted its ratio. He only 
contended that the malis employed by 
a contractor unless directly connected 
with the textile operations cannot get 
the benefit of this decision. 


i 16. In our view on the conclu- 
sions of the High Court which have not 


, been shown to be erroneous justifying 


interference it is not possible to re- 
verse its decision on the basis of the 
abstract submission advanced by Shri 
Desai. As observed in J. K. Cotton 
Spg. & Wvg. Mills case, (1964) 3 SCR 
724 = (AIR 1964 SC 737) (supra), the 
problem has to be looked at from the 
consid2rations of social justice which 
has become an integral part of our in- 
dustrial law. This concept of social 
justice has a comprehensive sweep and 
it is neither pedantic nor one-sided but 
is founded on socio-economic equality. 
It demands a realistic and pragmatic 
approéech for resolving the controversy 
between capital and labour by weigh- 
ing it on an even scale with the cons- 
ciousness that industrial operations in 
modern times have become complex 
and camplicated and for the efficient 
and successful functioning of an indus- 
try various amenities for those work- 
ing in it are deemed as essential for a 
peaceful and healthy atmosphere. The 
High Court has left open for the deci- 
sion by the Industrial Court the ques- 
tion as to the nature of the work done 
by the respondents for determining 
whether or not, in view of the fact that 
they are employed through a contrac- 
tor and not directly, their case falls 
within S..3 (13). This is what the High 
Court has said: _ 


“It was urged by Mr. Patel that 


the garden in which the petitioners 


were working as gardeners was not 
Situated within the premises of the 
mill and that the garden area included 
a large area of offices of some other 
concerns, a Government Post Office 
and Museum which . were open to 
public and some quarters for workers 
as well as assistants and officers of a 
hospital. It was also urged by - Mr. 
Patel that the garden area comprised 
of the above buildings and the area 
round the caustic plant factory as well 
as the fieid at Dani Limda in respect of 
which an agreement was entered into 
with the contractor for keeping the 
trees and plants in proper trim. It ap- 
pears that this contention made on be- 
half of the mills was not considered by 
the Incustrial Court as it appears from 
para 7 of the order of the Industrial 
Court because according to the Indus- 
trial Court, locking to the nature of 
the work done by the petitioners and 
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employed by the emplcyer but through 
a contractor, they could not be cover- 
ed within the scope of section 3 (13) of 
the Bombay Industrial Relations Act. 
Since this contention has not been con- 
sidered by the Industrial Court, we do 
not wish to express any opinion as 
regards the merits of this’ contention 
and it would be oper. to Respondent 
no. 1 to raise the contention before the 
Industrial Court which will decide on 
the merits of the contention if raised. 
| Subject to this, the order of the 
Second Labour Court Ahmedabad dated 
9th August, 1963 passed in Application 
No. 2005 of 1962 and the order of the 
Industrial Court, Akmedabad dated 
5th February, 1964 passed in Appeal 
(I.C.) no. 123 of 1963 must be quashed 
and set aside and we direct that the 
matter should now be decided by the 
Industrial Court in tke light of the 
observations made above.” 


17. There is no cogent ground 
why this matter shouid be decided by 
this Court and not by the Industrial 
Court in the normal course as directed 
by the High Court. In our opinion the 
order of the High Court is legally cor- 
rect and is also eminently just and 
fair. We are unable, therefore, to agree 
with Mr. Desai that tkis order requires 
any interference. The principle follow- 
ed by the High Court is the one which 
was laid down by this Court in J. K. 
Cotton Spg. & Wvg. Mills case, (1964) 
3 SCR 724=(AIR 1964 SC 737) (supra). 
The decisions of the Labour Court and 
the Industrial Court were based on 
misconception of the legal position and 
the High Court was within its autho- 
rity to interfere under Art. 227 of the 
Constitution to quash them. 

18. The appeal accordingly 
fails and is dismissed with costs. 

Appeal dismissed. 
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to the fact that they were not directly - 
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| Criminal P. C. (1898), S. 203 — 
Scope and purpose of the power to 
dismiss a complaint. 

An order of dismissal of a com- 
plaint under Section 203 has to be 
made on judicially sound grounds. It 
can only be made where the reasons 


. given disclose that the proceedings can- 


not terminate successfully in a convic- 
tion. It is true that the Magistrate is 
not debarred, at this stage, from going 
into the merits of the evidence pro- 
duced by the complainant. But, the 
object of such consideration of the 
merits of the case, at this stage, could 
only be to determine whether there are 
sufficient grounds for proceeding fur- 
ther or not. The mere existence of some . 
grounds which would be material in 
deciding whether the accused should 
be convicted or acquitted does not 
generally indicate that the case must 
necessarily fail. On the other hand, 
such grounds may indicate the need for 
proceeding further in order to discover 
the truth after a full and proper inves- 
tigation. If, however, a bare perusal of 
a complaint or the evidence led in 


` support of it show essential ingredients 


of the offences alleged are absent ofr 
that the dispute is only of a civil nature 
or that there are such patent absurdi- 
ties in evidence produced that it would 
be a waste of time to proceed further, 
the complaint could be properly dis- 
missed under Section 203. (Para 7) 

What the Magistrate has to deter- 
mine at the stage of issue of process is 
not the correctness or the probability 
or improbability of individual items of 
evidence on disputable grounds, but 
the existence or otherwise of a prima 
facie case on the assumption that 
what is stated can be true unless the 
prosecution allegations are so fantastic 
that they cannot reasonably be held to 
be true. (Para 8) 


Mr. C. K. Daphtary, Sr. Advocate 
(Mr. D. N. Mukherjee, Advocate, with 
him), for Appellants; Mr. P. K. 
Chatterjee, Advocate, and Mr. G. S. 
Chatterjee Advocate for M/s. Sukumar 
Basu and Co. (for No. 1) and P. K. 
Mukherjee, Advocate, (for No. 2), for 
Respondents. 

_ The Judgment of 
delivered by 

BEG, Ju— On 11-7-1963 Sunilak- 
shya Choudhry a Director of the 
Metropolitan Industrial Corporation 
Ltd., Calcutta, having been authorised 
by its Board of Directors, filed a com- 


Court was 
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plaint against the appellant Debendra - 


Nath Bhattacharjee (or Bhattacharya), 
a former Director, and Banamali 
Pathak, Cashier of the Bengal Luxmi 
Cotton Mills Ltd., and Hiren Roy, Chief 
Accountant of the Bengal Luxmi Cot- 
ton Mills Ltd., alleging offences punish- 
able under Sections 408/409/467/471/ 
477A/109 Indian Penal Code,’ 


2. The complainant alleged 
that when the Life Insurance business 
was nationalised in 1956 the Metro- 
politan Insurance Co. Ltd. (hereinafter 
referred to as ‘the Company’) received 


a sum of about Rs. 10,25,523/- as com-. 


pensation, and the Company was trans- 
formed into Metropolitan’ Industrial 
“Corporation (hereinafter referred to as 
‘the Corporation’). The business of the 
Corporation was said to be confined to 
making of loans, and dealings in 
Stocks and. shares. The complainant 
was Director of the Company in 1957 
and the accused appellant D. N. Bhat- 
tacharjee was-alleged to be its Manag- 
ing Director with absolute control over 
the funds of the Company and the only 
person authorised to operate the bank- 
ing account of the Company with the 
Metropolitan Bank Ltd. Roundabout 
October, 1958, although, the appellant 
Bhattacharjee was said to have ceased 
to be the Managing Director, yet, he is 
alleged to have continued to exercise 
the powers he had possessed as Manag- 
ing Director. After the Company be- 
came the Corporation certain activities 
of the appellant D. N. Bhattacharjee 
are alleged to have come to light and 
compelled his resignation on 28-2-1963 
so that he handed over some of the 
Books and records of the Cor- 
poration to the complainant. The 
complainant, after having examin- 
ed the records handed over by 
D. N. Bhattacharjee, claimed to 
have found monthly pay sheets con- 
taining names of certain employees 
who were not employees of the Corpora- 
tion at all and who were suspected to 
be fictitious as they could not. be tra- 
ced. The complainant alleged that, on 
further enquiry, he found that the 
Corporation had not employed anybody 
at all but had taken occasional help 
from certain employees of sister con- 
cerns which had their offices in the 
Same building. In other words, the 
complainant claimed to have discover- 
ed that the pay-sheets of the Corpora- 
tion were totally false and fabricated. 
He also complained . that fictitious 


signatures of supposediy different per- 
Sons appeared to him to have been 
made by a single person so as to appear 
as signatures of different actually 
existing individuals. The complainant 
alleged that his suspicions ` were con- 
firmed by sending these alleged signa- 
tures fo a Handwriting Expert for opi- 
nion. According to the complainant, all 
this was done at the instance of or with 
the complicity of D. N. Bhattacharjee 
and with the aid of the two other co- 
accused. It was asserted that D. N. Bha- 
ttacharjee had full knowledge of what 
was téking place and had dishonestly 
misappropriated and converted to- his 
own use large sums of money belong- 
ing to the Corporation. He and the two 
co-accused, who are said to have 
actually made the entries, were alleg- 
ed to have been engaged in a conspi- 
racy. The complainant gave a list -of 
five witnesses, including that of -a 


‘Handwriting Expert, and he relied up- 


On a number of account books, docu- 
ments, and records of the Company 
and the Corporation. 


3. After an enquiry into the 
allegations contained in the complaint 


a Presidency Magistrate found prima . 


facie evidence of a conspiracy to com- 
mit breach of trust by forging receipts 
and use of forged receipts and falsifi- 
cation of accounts. -On - 2-8-1963, the 
Presidency Magistrate, ordered the 
case to be put up before the Chief 


Presidency Magistrate for further 
orders. 

4. On 10-8-1963, the Chief 
Presidency Magistrate, after giving 


particulars of the prosecution case and 
the evidence produced to support it, 
went on to observe: “In assessing the 
evidence adduced for the purpose of 
taking out a process, certain broad 


facts and circumstances and pro- 
babilities cannot, in my opinion, be 
Overloaked”, The Chief Presidency 


Magistrate. then mentioned the reasons 
which, in his opinion, justified a dis- 
missal of the complaint without issue 
of process.: He pointed out firstly, 
thet the Company, which was admit- 
ted to be a going concern, must have 
had some of its own employees who 
must have been taken over by the 


Corporation in 1960: secondly, that D. N. 


Bhattacharjee, at the time of his resig- 
nation on 28-2-1963 had handed over 
the records and account books of the 
Company to the complainant which 
fact indicated that he “probably” did 
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not know that any of these were forged 
or fabricated; thirdly, that it was 
“improbable” that the Corporation 
could carry on its business without its 
own employees; fourthly, that evidence 
had not been led to show what 
enquiries were made to indicate that 
_ the names on the pay sheet were fictiti- 

ous: fifthly, that the complainant had 
himself admitted that one cr two persons 
shown in the pay sheet might have 
been employed by the Corporation and 
that this “demolished” the whole pro- 
secution case of fictious entries and 
sixthly, that. the opinion of the Hand- 
writing Expert “does: not appear to be 
=- emphatic” and-was also not supported 
by “sufficient reasons’. On these 
grounds, the Chief Presidency Magis- 
trate, after holding that there were 
“really no sufficient grounds to pro- 
ceed further’, dismissed the com- 
plaint under Section 203, Criminal 


™ Procedure Code. 


5e The complainant then invok- 
ed the Revisional Jurisdiction of the 
Calcutta High Court. That Court, 
after an examination of the complaint, 
the evidence produced for the purpose 
of issuing process to the accused per- 
sons, and the order of the Chief Presi- 
dency Magistrate, came to the con- 
clusion that the order of dismissal of 
the complaint under Sectzon 203, Cri- 
minal Procedure Code was improper. 
The High Court held that the order 
contained a pre-mature verdict on the 
merits of the case. Furthermore, the 
High Court pointed out that the Chief 
Presidency Magistrate had misread the 
— oral evidence in finding that the com- 
plainant said that one or two per- 
sons mentioned in the pay sheets might 
have been employed br the Com- 
pany sometimes. A correct reading of 
the evidence of the complainant, which 
we have also examined, was that one 
or two persons may have been employ- 
ed by the Company from time to 
time but none of the persons whose 
names appeared in the pay sheets were 
any of those persons. Even if the 
complainant had said that some of 
the entries in the account books ap- 
peared to be deliberately false, the 
complaint would not have merit- 
ed a forthright dismissal without 
further enquiry. The Hish Court, in 
our opinion, rightly considered the 
order pronoumcing a judgment on the 
merits of the case on bare probabilities 
and surmises to be premature. The 
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High Court, very rightly, did not ex- 
press any opinion on merits of the 
prosecution case beyond saying that 
the case called for further en- 
quiry. It therefore, set aside 
the order of dismissal under Section 203 
of the Criminal Procedure Code and 
sent back the case for further enquiry 
In accordance with law. 

6. The accused have come up 
to this Court by Special leave against 
the above-mentioned order of the High 
Court for further enquiry into the 
case. It is urged that the High Court 
should not have, in exercise of its re- 
visional jurisdiction, set aside the Chief 
Presidency Magistrates order. We 
are unable to accept this contention be- 
cause we think that the Presidency 
Magistrate had not correctly under- 
Stood the scope and purpose of the 
power to dismiss a complaint under 
Section 203, Criminal:Procedure Code. 

T. It has to be remembered that 
an order of dismissal of a complaint 
under Section 203, Criminal Procedure 


„Code has to be made on judicially 


sound grounds. It can only be made 
where the reasons given disclose that 
the proceedings cannot terminate 
successfully in a conviction. It is true 
that the Magistrate is not debarred, at 
this stage, from going into the merits 
of the evidence produced by the com- 
plainant. But, the object of such con- 
sideration of the merits of the case, 
at this stage, could only be to deter- 
mine whether there are _ sufficient 
grounds for proceeding further or not. 
The meére existence of some grounds 
which would be material in deciding 
whether the accused should be convict- 
ed or acquitted does not generally in- 
dicate that the case must necessarily 
fail. On the other hand, such grounds 
may indicate the need for proceeding 
further in order to discover the truth 
after a full and proper investigation. 
If, however, a bare perusal of a com- 
plaint or the evidence led in support 
of it show that essential ingredients of 
the offence alleged are absent or that 
the dispute is only of a civil nature or 
that there are such patent absurdities 
In evidence produced that it would 
be a waste of time to proceed further. 
the complaint could be properly dis- 
missed under Section 203, Criminal 
Procedure Code. 

8. In the case before us, the 
learned Magistrate was in error in as- 
suming that merely because the names 
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of one or two former employees of the 
Company may be mentioned in the 
pay-sheets the whole prosecution case 
was ectually demolished. Moreover, 
as the High Court had rightly pointed 
out, the complainant’s actual evidence 
had fully supported and not contradict- 
ed any part of the complaint. No such 
absurdity was revealed by the com- 
plainent’s evidence as to merit a forth- 
right dismissal of the complaint under 
Secticn 203, Criminal Procedure Code. 
What the Magistrate had to determine 
at the stage of issue of process was not 
the correctness or the probability or 


improbability of individual items 
of evidence on disputable 
grounds, but the existence of 


otherwise of a prima facie case on the 
assumption that what was stated could 
be trie unless the prosecution allega- 
tions were so fantastic that they could 
not reasonably be held to be true. 


9. As we, in agreement with the 
High Court, think, that the order of 
the Chief Presidency Magistrate in dis- 


missing the complaint was pre-mature . 


and was also based on obvious miscon= 
ceptions, we dismiss this appeal. . 
Appeal dismissed. 
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Nasu Sheikh and others, Appel- 


lants v. The State of Bihar, Respon- 
dent. 

Criminal Appeal No. 132 of 1969, 
D/- 21-3-1972. 

Essential Commodities Act (1955), 
Ss. 3 and 7 — Bihar Foodgrains (Con- 
trol Movement), Order (1957), Cl. 3 — 
Prosecution for export of paddy with- 
out permit — Question of distance þe- 
tween place of seizure and State 
boundary is important — Absence of 
information about geographical situa- 
tion — Conviction not safe. 

Cultivators of a village in Bihar 
had lands also in West Bengal. They 
were intercepted by Police in Bihar 
at a place 75 yards from the border 
of W. Bengal, while carrying paddy 


*(Cri. Revn. No. 2293 of 1968, D/- 13-3- 
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without permit. When asked, they told 
that they were taking it to another 
village in Bihar. The Sub-Inspector of 
Police who was bound to know exact 
location of places within his own 
Police Station did not give any correct 
information about the. geographical 
situation. No plan was filed in the case; 
nor any mention of distance was made 
in seizure memo or the. First Informa= 
tion Report. 


Held that in such cases the ques- 
tion of distance assumes much import- 
ance as there is possibility of accused 
persons changing. their minds at any 
time: between the place of seizure and 
the State boundary. Therefore, in 
absence of correct information about 
the geographical situation, it was not 
safe to convict the accused for breach 
of Clause 3 of the Order. Cirminal 


Revn. No. 2293 of 1968, D/- 13-3-1969 


(Paz), Reversed; AIR 1970 SC 713, Re- | 


ferred. (Paras 7. 8) 
Cases Referred: Caronolonee Paras 
AIP. 1970 SC 713 = 1969-2 SCR | 


633 = 1970 Cri LJ 750, 
Malkiat Singh v. State ‘of | 
Funjab 8 


M/s. Nur-ud-din Ahmed and S. K. 
Bisaria, Advocates, for Appellants; 
B. P. Jha, Advocate, for Respondent. 


The Judgment of the Court was 
delivered by 


GROVER, J. :— This is an appeal 
by special leave from a judgment of the 
Patna High Court. 


2. The appellants were con- 
victed under Section 7 of the Essential 
Commodities Act 1955 read with the 
relevant provisions of the Bihar Food- 
grains (Control Movement) Order 1957. 
They were sentenced to undergo rigor= 
ous imprisonment for 18 months and 
to pay a fine of Rupees 250/- each. 
In default they were to undergo fur- 
ther simple imprisonment for two 
months. 64 Maunds of Paddy which 
was- seized from them was ordered to 
be forfeited. They filed an appeal to 
the Sessions Court which was dismiss- 
ed and their conviction and sentences 
were . upheld. The High Court was 
moved in revision. The conviction of 
each one of the accused persons was 
maintained as also theesentences of 
imprisonment but the sentence relat- 
ing to fine was set aside. 


+ 
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3. The facts are not in dispute, 
The appellants before us are all culti- 
vators and they live on zhe border of 
Bihar and West Bengal. They cultivate 
lands in Mouza Jalalpur (a village in 
the State of Bihar). They also have 
jands in Village Farakka which is in 
the State of West Bengal. On Decem- 
ber 23, 1963 at about 8 a. m. in the 
morning they were carrying 64 maunds 
of Paddy in 7 bullock carts. It is 
claimed that each one of the appel- 
lants was carrying his own paddy in 
his bullock cart and was driving it him- 
self. It is alleged that they were inter- 
cepted by the Assistant Sub-Inspector 
S. K. Jha while . they were only 75 
yards from the border of West Bengal. 
When questioned by that Police Officer 
the explanation that they gave was 
that they were taking the paddy to 
village Faridpur which is another 
village in the State of Bihar, This was 
— being done pursuant to their commit- 
ment with one Sheikh Usman Gani 
who was produced as D. W. 2. 


4. Both the prosecution and 
the defence examined certain witnesses. 
D. W. 2 Usman Gani stated that he had 
advanced asum of Rupees 1,000/- to 
the appellants and the paddy was being 
carried to his village Feridpur.- The 
other defence evidence wes also to the 
same effect. However, the defence evi- 
dence was not believed. The High Court 
observed that an attempt had been 
made on behalf of the def2nce to show 
that village Faridpur was to the east 
of the place of occurrence on the road 
leading to the West Bengal but no 


- reliance could be placed on the defence 


evidence. The High Court proceeded 


to say: 


“It is true that there is some con- 
fusion in the statement of some of the 
prosecution witnesses but it appears 
that the evidence of P. W. 6 Assistant 
Sub-Inspector of Police, Shobhakhant 
Jha is not only accurete but also 
acceptable.” 


The particular portion relied upon was 
extracted. It was to the etfect that the 
place where the accused persons had 
been caught was a kacha road running 
from west to east and was known as 
Jalalpur-Tildanga Road. Tildanga 
was within the State of West Bengal at 
a-a distance of 75 yards towards east 
from the plage where the accused per- 
sons were surrounded and caught.. The 


learned Judge of the High Court felt 
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that the Police Officer had not been 
cross-examined on the point whether 
in between the place where the carts 
were seized and the West Bengal border 
there lay any other village. It was 
pointed out that the appellants were re- 
sidents of West Bengal. 


5. Learned counsel for the ap- 
pellants has invited our attention to 
the statement of A. S. I. S. K. Jha who 
was posted at Barhawah Police Station 
on December 23, 1963. The following 
portion of his statement in cross-ex- 
amination may be reproduced: 


“I do not remember of any village 
known as Faridpur within Barharwa 
P. S. Village Ladhopara is about 50 
yards from the place where I caught 
the accused persons i.e. the P. O. I do 
not remember the names of Villages, 
if any, lying within the four sides of 
Village Ladhopara but there are certain 
villages towards west. I do not exactly 
remember of any village on other side 
of Ladhopara. I can’t say if there is any 
village towards east of Ladhopara.” 


6. A great deal of emphasis 
has been laid on the manner in which 
the aforesaid officer tried not to five 
the correct information about the 
geographical situation of village Farid- 
pur. It has also been pointed out and 
that fact has not been disputed on be- 
half of the State that no proper plan 
was prepared showing the distance be- 
tween the place where the carts were 
intercepted and seized and the West 
Bengal border or the exact location 
giving the surrounding villages. It is 
nowhere to be found in the statement 
of A. S. I. Jha that there was no road 
leading from the place where the carts 
were seized to village Faridpur. The 
statement on which the High Court re- 
lied does not exclude the possibility of 
some road leading to village Faridpur. 
The most serious infirmity, in our opin- 
ion, is the omission to prepare a proper 
plan showing the distance from the 
border of West Bengal as also the ex- 
act situation from where the carts were 
seized. It has not been explained by 
the prosecution why such a plan was 
not prepared. Even P. W. 4 Ismail 
Sheikh had stated that there was one 
Rasta to the east for going to Faridpur 
from Ladhopara and that the appel- 
lants had land in Jalalpur and had 
been seen selling paddy in Faridpur. It 
was also stated by P. W. 3 Ezhar 
Hussain that Faridpur was east of 
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Ladhopara village and Tildanga and 
Faridpur were adjacent villages. Fari- 
dpur was also situate within the juris- 
diction of police station Barharwa. The 
-evidence of A. S. I. Jha on which the 
High Court mainly relied was accept- 
ed without appreciating that he was 
bound to know the exact location of 
Faridpur and yet he stated that he did 
not remember whether there was any 
village known as Faridpur within his 
own police station. In our judgment 
the police officer made an attempt to 
deliberately withhold a fact which 
was bound to be within his knowledge 
as he was posted to police station Bar- 
harwée. ` 


7. The Bihar Foodgrains (Move- 
ment Control) Order 1957 was promul- 
gated in exercise of the power con- 
ferred by S. 3 of the Essential Com- 
modities Act 1955. Clause 3 of the 
Order provides that “no person shall 
export or attempt to export or abet 
the export of foodgrains except under 
. and in accordance with a permit issu- 
ed by the State Government in this 
behali”. 


It is true that the appellants did not 
possess any permit but at the earliest 
opportunity while they were well 
within the border of the State of Bihar 
they had explained that they were tak- 
ing the paddy to village Faridpur. In 
the absence of a proper plan and the 
information in respect of the correct 
geographical position of Faridpur 
which was suppressed by A.S.I. Jhaon 
whose testimony the High Court large- 
ly relied it was not safe to convict the 
appellants of a breach of clause 3 of 
the Crder. l 


8. It is noteworthy that even 
in the seizure list Exts. 1/1 and 1/2 
there was no mention of the distance 
between the State of West Bengal and 
the place where the carts were inter- 
cepted. In the first information report 
the distance was not given. According 
to prosecution witnesses Ezhar Hus- 
sain and Ismail Sheikh the distance 
was about half a mile. It is a highly 
unsatisfactory feature of this case that 
the distance had not been given either 
in the first information report or in 
any of the other documents which 
were contemporaneously prepared. We 
say this because the’ question of dis- 


.. tance assumes importance in the light © 


of the decision of this court in Malkiat 
Singh v. State of Punjab, (1969) 2 SCR 


Sita Ram v. Sukhnandi 
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663 = (AIR 1970 SC 713). In that 
case also the question was whether an 
offence had been committed under 
Section 7 of the Essential Commodities 
Act read with paragraph 3 of the Pun- 
jab Paddy (Export Control) Order 
1959. -It was held that as the paddy . 
was seized while inside the Punjab 
boundary there was no export of paddy 
outside the State of Punjab. It was 
observed that it was possible that the 
appellants might have changed their 
mind at any time between the place of 
seizure and the State Boundary. It is 
true that there the distance where the 
lorry containing the paddy was stopp- 
ed was 18 miles from the Punjab- 
Delhi boundary. ` In the present case 
the distance certainly appears to be 
much less but in the absence of proper 
contemporaneous documents which 
ought to have been prepared and the 
omission from the first information 
report of the distance we are not satis- 
fied that the possibility that the ap- 
pellants might have changed their 
minds between the place of seizure and 
the boundary of West: Bengal can be 
excluded. 


9. For all the above reasons 
this appeal is allowed and the convic- 
tion and sentences of the appellants 
are hereby set aside. They are already 
on bail and their bail bonds shall stand 
discharged. 

Appeal allowed. 
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, The Judgment of the Court was 
delivered by 

VAIDIALINGAM, J.:.— The ap- 
pellant in this appeal, by special leave, 
has argued his case in person and 
attacks the judgment of the Allahabad 
High Court dated January 21, 1969 
reversing the decrees of the two Subor- 
dinate Courts. 


2. The facts leading upto this 
appeal may be briefly stated: The res- 
pondent, who is the landlord, under 
whom the appellant is a tenant, obtain- 
ed an ex parte decree on March 9, 1957 
in suit No. 74 of 1956 in the Court of 
the Additional Munsif, Kanpur. The 
decree was not only for eviction, but 
also for payment of rent or damages 
and mesne profits, as well as costs. 


3. The appellan> pleaded that 
there was a compromise entered into 
between him and the respondent in 
and by which the manner of exting- 
uishment of the decree was arrived at. 
That compromise, according to the ap- 
pellant, was entered into on July 25, 
1957. The terms of the compromise 
have been incorporated in the judg- 
ment of the Additional District Judge 
dated March 27, 1961 in Misc. Civil 
Appeal No. 688 of 1960 and in other 
proceedings, and it is unnecessary for 
us to refer to them. It is enough to note 
that if the amounts agreed to be paid 
as per its terms, were paid the decree 
for eviction would stard extinguished 
retrospectively. 


4, The plea of the appellant 
was that he has made the payments in 
accordance with the compromise and 
the last of such payments was on June 
16, 1960. As noted eazlier, according 
to him, the date of the compromise was 
July 25, 1957. It was his claim that 
when the last payment was made, the 
decree for eviction obtained against 
him on March 9, 1957 stood extinguish- 


ed and that the landlord-respondent 
has no further right to execute the 
decree. 


9; The landlord had filed an ap- 
plication on July 19, 1960 for execut- 
ing the decree in Suit No. 74 of 1956. 
Prior to that, the appeliant appears to 
have taken certain proceedings and 
asked for stay of execution till the dis- 
posal of some criminal case and also for 
adjustment of payments. 
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6. We are more particularly 
concerned with the application filed 


.by the appellant on September 3, 1960, 


before the Trial Court. That applica- 
tion was under Order XXI Rule 2 (2) 
C.P.C. In that application, the appel- 
lant, after referring to the -compromise 
and the various payments, claimed to 
have been made by him under the 
compromise, prayed for recording an 
adjustment of the decree. This appli- 
cation was opposed by the appellant 
(sic) (respondent?) on three grounds: 
(a) There has been no compromise, (b) 
There has been no payment, and (c) 
The application under Order XXI R. 2 
is barred by limitation, as it has been 
ae beyond 90 days from July 25, 


- % The contentions of the land- 
lord-respondent were accepted by the 
trial court, which by its order dated 
October 8, 1960, dismissed the applica- 
tion filed by the appellant under 
Order XXI Rule 2, on the ground that 
the application having been filed be- 
yond 90 days from July 25, 1957 was 
barred by limitation. It is the view of 
the learned Munsif that as the case of 
the appellant was that the compromise 
was entered into on July 25, 1957, the 
period of limitation for filing an ap- 
plication for recording adjustment of 
the decree will start from that date. 
The application filed by the appellant 
was dismissed on this sole ground with- 
out investigation into the truth of the 
compromise and the payments. 


8. The appellant carried the 
matter before the learned Additional 
Judge, Kanpur in Mise. Civil Appeal 
No. 688 of 1960. Before the learned 
District Judge, the appellant raised the 
contention that the view of the Trial 
Court that the period of limitation 
starts from July 25, 1957 is erroneous. 
He pleaded that as the decree obtained 
by the landlord: will get extinguished 
only when the last payment was made, 
namely, on June 16, 1960, the period 
of limitation of 90 days for filing the 
application for recording adjustment 
of the decree will have to be computed 
from that date. As the application has 
been filed within 90 days from June 
16, 1960, the executing court has act- 
ed erroneously and illegally in reject- 
ing his application as being barred. The 
appellant had also raised contentions 
on facts regarding the truth of the com- 
promise, as well as the payments claim- 
ed to have been made by him. 
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9. These contentions of the appel- 
lant, as seen from the judgment, were 
very strenuously contested by the res- 
pondent who pleaded that the applica- 
tion filed under Order XXI Rule 2 was 
barred, as correctly held by the execut- 
ing court on the basis that the limita- 
tion starts from July 25, 1957. The 
respondent pleaded that the appellant 
had sufficient opportunity to lead evi- 
dence both regarding the truth about 
the factum of compromise as well as 
regarding the payments claimed to have 
been made by him. As this opportu- 
nity was not availed of by the appel- 
Jant, the landlord pleaded that the ap- 
peal should be dismissed. 


10. The learned District Judge 
by his judgment and order dated March 
27, 1961, after referring to the conten- 
tions of the parties, as well as the 
terms of the compromise pleaded by 
the appellant, considered the main 
question as to from what date the 
period of limitation is to be computed. 
The learned judge before whom case 
law was cited on both sides with regard 
to the starting point for limitation, ul- 
timately accepted the contention of 
the appellant that if he is able to es- 
tablish that he has made the last pay- 
ment, on June 16, 1960, the period of 
limitation of three months for filing an 
application under Order XXI Rule 2 
would begin to run only from that date, 
and that in that case the application 
filed on September 3, 1960.will be in 
time. The learned Judge categorically 
rejected the contention of the respon- 
dent-decreeholder supporting the view 
of the trial Court that limitation has 
begun to run from July 25, 1957. In 
fact the trial court could not have held 
otherwise, in view of the decision of 
the District Court in Misc. Civil Appeal 
‘No. 688 of 1960. 


11. After holding that the Ii- 
mitation will start only from June 16, 
1960, the learned Judge, however, ad- 
verted to questions regarding the 
truth about the compromise as well as 
the payments claimed to have been 
made by the appellant. But the court 
was faced with this difficulty, namely, 
that parties had not adduced evidence 
before the trial court as the latter had 
dismissed the application of the appel- 
Jant on the ground that it was barred by 
limitation. Therefore, the learned Dis- 
trict Judge set aside the order of the 
trial court and remanded the proceed- 
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ings for investigation into facts, namely, 
whether the compromise and the pay- 
ments alleged to have been made by 
the appellant on-the basis of the com- 
promise, particularly the payment 
stated to have been made on June 16, 
1960 were true. He gave a specific di- 
rection that if the payment on June 16, 
1960 is found in favour of the 
ment-debtor the application filed by 
him is not barred by limitation. 


12. It is significant. that the 
respondent-landlord never raised any 
objection to the maintainability of the 
appeal No. 688 of 1960. Nor did he raise 
the contention that no investigation 
into the truth of the compromise or 
peyments pleaded by the judgment-de- 
btor was needed as the payments claim- 
ec to have been made have not been 
certified and made in accordance with 
Order XXI Rule 1 C.P.C. as in force 
in Allahabad, nor on the ground that 
the application filed by the judgment 
debtor is barred by time. No appeal 
was filed by the decree-holder against 
the order of remand passed by the Dis- 
trict Court. 


g 13. After remand, both the par- 
ties adduced evidence with regard to 
these questions of fact before the trial 
court. Even before the trial court the 
decree-holder did not contestits juris- 
diction to investigate into facts. In 
fact, ke could not have raised any such 
contention, as the Munsif was bound 
by th= remand order. By judgment 
and order dated September 28, 1961, 
the learned Munsif accepted the plea 
oz the appellant both regarding the 
truth of the compromise as well as the 
payments stated to have been made by 

In particular, though there was 
a serious controversy between the par- 
ties regarding the payment stated to 
have been made by the appellant on 
June 16, 1960, the learned Munsif . on 
the evidence, accepted the appellant’s 
case and held in his favour on this point. 
In view of this finding regarding pay- 
ment on June 16, 1960, in favour of 
the judgment-debtor, the period of 
limitation was computed by the Munsif 
from that date, as directed by the re- 
mand order of the District Judge, and 
held that the application filed by the 
judgment debtor was within time. In 
this view, the learned Munsif ordered 
full adjustment and satisfaction of 
the decree as well as cost and further 
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held that the decree got extinguish- 
ed as pleaded by the j:dgment debtor. 

14. The responċent filed an ap- 
peal before the Ist Additional Civil 
Judge challenging the judgment and 
order of the trial court dated Sept- 
ember 28, 1961. The learned Civil 
Judge by his judgmen: dated October 
20, 1962, confirmed the findings of the 
trial court and dismissed the respon- 
dent’s appeal. 


15. The respondent-decree- 
holder: filed Second Appeal No. 270 of 
1963 before the High Court. The learn- 
ed Judge has not adverted to the pro- 
ceedings referred to above leading upto 
the order of remand ard the directions 
given in Misc. Civil Appeal No. 688 of 
1960. On the other hend, the learned 
Judge has proceeded on the basis as if 
the decision in this case was rendered 
for the first time by the Munsif on 
September 28, 1961 and by the Civil 
Judge on October 20, 1962. In view of 
this, the learned Judge merely noted 
that the two subordinate courts have 
concurrently accepted “he case of the 
appellant, both on the cuestion of com- 
promise, as well as the payments 
claimed to have been made by him. 
The learned Judge has also noted that 
the claim of the judgment debtor that 
he paid Rs. 235/- on June 16, 1960 has 
been concurrently accepted by both the 
courts. 


16. After noting the above 
findings recorded ccncurrently by 
both the courts, the High Court does 
not express any disagreement with 
those findings. But on the basis of 
those findings, the High Court con- 
sidered the question whether, in the 
nature of the compromise pleaded by 
the appellant and found in his favour 
by the twa courts, an application under 
Order 21, Rule 2 C. P. C. was maintain- 
able. In this conneccion the High 
Court referred to the provisions of 
Order 21 Rule 2 C.P.C. as amended 
and in force in Allahabad. After quot- 
ing that rule, the High Court is of the 
view that as the appellant has not 
claimed to have made payments in 
compliance with those provisions, it 
was not open to him to ask for record- 
ing adjustment of the decree. Accord- 
ing to the High Court, his remedy, if 
any, is only by way of a separate suit 
for damages against th2 decreeholder. 
It is the further view of the High Court 
that this aspect has not been consider- 
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ed at all by the two courts and as such 
they committed an error in investigat- 
ing the question regarding the truth 
or otherwise of the compromise or 
payments claimed to have been made 
in pursuance of the said compromise, 
particularly the payment made on 
June 16; 1960. The High Court then 
refers to the stand taken by the decree- 
holder that even on the basis of the 
compromise, the period of limitation 
for filing an application for recording 
adjustment ef the decree commences 
from July 25, 1957 as also the plea of 
the appellant that limtation commen- 
ces from June 16, 1960, when the last 
payment was made. The High Court 
expressed the view that the agreement 
pleaded could amount to an adjust- 
ment of the decree only if the said 
agreement was in writing and had 
been filed within the period allowed 
by the law of Limitation. The High 
Court has not pursued the matter fur- 
ther and expressed an opinion as to 
what is the date from which the period 
of limitation is to be computed. In the 
end the High Court expressed the 
view that the whole approach made by 
the subordinate courts is erroneous. 
Obviously, this criticism must refer to 
the circumstances noted by the High 
Court that the payments under the 
compromise have not been claimed to 
have been in the manner provided in 
Order 21 Rule 1 C. P.C. as in force in 
Allahabad. On this reasoning the High 
Court reversed the decrees of both 
the subordinate courts and dismissed 
the application of the appellant filed 
under Order 21 Rule 2 C.P.C. It will 
be noted that even before the High 
Court the respondent had not taken 
any objection that the appeal filed by 
the judgment debtor namely, Mise. 
Civil Appeal No. 688 of 1960 was nof 
maintainable and that the findings 
recorded therein against him are not 
binding on him. 


17. The appellant urged before 
us that the High Court was not justi- 
fied in interfering with the concurrent 
findings on facts and that it committed 
an error in going behind the findings 
recorded in the Misc. Civil Appeal 
No. 688 of 1960. He further urged that 
the question as to from what date the 
period of limitation is to be computed 
has already been adjudicated upon in 
the said appeal, and that the decree- 
holder should not have been permitted 
to raise over again the point concluded 
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by the remand order. The appellant 
also urged that the view of the High 
Court that the payments have not been 
made by him in accordance with Order 
21 Rule 1 C. P. C. ((sic) is erroneous 
— Ed.) © 

l 18. Mr. E. C. Agarwala, learn- 
ed counsel for the respondent-decree- 
holder has drawn our attention to 
Order 21 Rule 1 C.P.C. as in force in 
Allahabad. He contended that even 
according to the appellant the pay- 
ments have not been made in accord- 
ance with the said rule. Therefore, he 
urged that the High Court- was per- 
fectly justified in holding that the 
payments which have not been made 
in accordance with the said rule, can- 
not be taken into account for recording 
adjustment of the decree. 

19.. In the view that we take 
that because of the decision in Misc. 
Civil Appeal No. 688 of 1960 it is not 
open to the respondent to raise the 
objection either of limitation or that 
the payments have not been made as 
per the said rule, we express no opinion 
whether the payments made directly to 
the decreeholder under the specific 
terms of an agreement or a compro- 
mise cannot be pleaded in an applica- 
tion filed for recording satisfaction or 
adjustment and whether. under those 
circumstances such payment should 
also be made in the manner provided 
in the said rule. ar 

20. One aspect which strikes 
us and which will conclude the case 
against the respondent is the finding 
recorded by the learned District Judge 
on March 27, 1961 in Misc. Civil Appeal 
No. 688 of 1960. We have. already 
- referred to the nature of the findings 
recorded therein. The executing Court 
had dismissed the application filed by 
' the appellant on the ground that it is 
barred by limitation as it has been fil- 
ed beyond 90 days from July 25, 1957. 
Before the District Judge parties were 
at issue on this aspect. While accord- 
ing to the appellant, limitation starts 
only from June 16, 1960, the respon- 
dent’s plea was that limitation com- 
mences from July 25, 1957. Various 
decisions were cited by both the par- 
ties before the District Court. After 
a consideration of those decisions, the 
District Court specifically held that if 
the appellant is able to establish the 


compromise as well as the further fact _ 


that he paid the last instalment on 
June 16, 1960, his application is not: 
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barred by limitation as it has been 
filed within 90 days, namely on Sep- 
tember 3, 1960. Though the respon- 
dent pleaded that the appellant had an 
opportunity to let in evidence regard- 
ing the truth of the compromise as 
well as the payments claimed to have 
been made by him, the District Court 


took the view that the learned Munsif - 
had no occasion to consider these as- `~- 


pects as he dismissed the application 
filed by the appellant on the sole 
ground of limitation..After specifically 
recording the date from which period 


of limitation is to be computed, the 
learned District Judge remanded the 
proceedings to the trial court for 


investigation into the truth of the 
compramise as well as the payments 
claimed to have been made by the ap- 
pellan>. The District Munsif, after re- 
mand has elaborately gone into the 
matter and specifically found on fact 
in favour of the appellant, both regard- 
ing the truth of the compromise and 
the payments. He also held that the 
last payment has been made on June 
16, 1950, and therefore, in view of the 
directions contained in the remand 
order, the application filed by the ap- 
nellant was within time. 


21. It is against this order of 
the District Munsif that the respon- 
dent riled an appeal before the Dis- 
trict Court and a further Second Ap- 
peal before the High Court. We have 
already stated that the respondent had 
filed on July 19, 1960 an application 
for executing the ex parte decree. It is 
in answer to that execution petition 
that the appellant filed objections by 
initiating proceedings under Order 21 
Rule 2 (2) C.P.C. on September 3, 1960. 
Therefore, the parties and the Courts 
had proceeded on the basis that the 
entire question related to a controversy 
in respect of execution, discharge or 
satisfection of the decree. Under 8. 47 
(2) C.P.C. the Court has power to treat 
the said proceeding as a suit. That ex- 
plains why the respondent did not 
raise any objection before the District 
Court that Mise. Civil Appeal No. 688 
o? 1960 filed by the appellant was not 
maintainable. We have already pointed 
out that before the District Court the 
respondent did not also raise. any 
objection that no investigation regard- 
ing tke truth of the comprqmise and 
the payment is necessary as the 
amount, even according to the appel- 
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lant, has been paid cortrary to O. 21 
Rule 1 C.P.C. as in force in Allahabad. 


22. In view of the circumst- 
ances pointed out above, in our opi- 
nion, the decision of the Additional Dis- 
trict Judge in Misc. Civil Appeal 
No. 688 of 1960 precludes the respon- 
dent from reagitating the point cover- 
“led by that decision. 

23. Mr. Agarwala pointed out 
that Misc. Civil Appeal No. 688 of 1960 
was not maintainable. We are not im- 
pressed with this contention because 
apart from the fact that no such obiec- 
tion was raised before the District 
Court, which was dealing with the 
said appeal, the respondent himself 


has filed the appeal end the Second - 


Appeal against the order passed by the 
District Munsif after remand. It was 
against the original order of the Dis- 
trict Munsif that the appeal was filed 
by the appellant before the District 
Court. 


24. Even otherwise, as we have 
already pointed out, the proceedings 
have been treated as one under Sec- 
tion 47 C.P.C. in which the Misc. Civil 
Appeal No. 688 of 1960 was perfectly 
competent. Under Order 41, Rule 23, 
an appellate court has got power to 
remand the proceedings when a suit 
has been disposed of on a preliminary 
point. We have already pointed out 
that the District Munsif dismissed the 
application filed by tke appellant on 
the preliminary grounc that it is bar- 
red by limitation. We have already fur- 
ther pointed out that it must be con- 
sidered to be a proceeding under S. 47 
as it was really in opposition to the 
execution proceedings filed by the res- 
pondent. The appellat2 court, under 
those circumstances, when it disagreed 
with the trial court on the question of 
limitation was perfectly competent to 
remand the proceedings. Under O. 43 
‘Rule 1 Cl. (u) C.P.C. an appeal lies 
against an order remanding a case 
where an appeal would lie from the 
decree of the appellate court. From 
the fact that the respondent has filed 
Second Appeal, which is the subject 
of attack before us against the decision 
in an appeal of the District Court in 
the same proceedings, it is clear that 
the respondent should have filed an 
appeal against the order of remand. 


25. The consequence of an 
omission %0 file an appeal against the 
order of remand, unde? such circum- 
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stances, is indicated in S. 105, sub-sec- 
tion (2) C.P.C. which is as follows: 
“Sec. 105 (2) Notwithstanding any- 
thing contained in sub-section (1) 
where any party aggrieved by an 
order of remand made after the com- 
mencement of this Code from which 
an appeal lies does not appeal there- 
from, he shall thereafter be precluded 
from disputing its correctness.” 


26. We have already pointed 
out that the respondent had a right of 
appeal against the judgment and order 
passed in Misc. Civil Appeal No. 688 — 
of 1960. The respondent admittedly 
did not file an appeal against the said 
order of remand. If so, it follows that 
the decision in Misc. Civil Appeal 
No. 688 of 1960 regarding the date 
from which the period of limitation 
is to commence, namely, June 16, 1960, 
if payment on that date is established 
by the appellant binds both the parties, 
as that decision has become final. It 
is on the basis of that decision that the 
trial court went into the facts and held 
in favour of the appellant. Those find- 
ings have been confirmed by the Dis- 
trict Court on October 20, 1962. It was 
against the fresh decision given by the 
District Munsif on September 28, 1961 
and confirmed by the District Court 
on December 20, 1962 that the present 
Second Appeal was filed before the 
High Court by the respondent. The 
High Court when dealing with the 
matter should have given due effect to 
the decision given in the order of re- 
mand in Misc. Civil Appeal No. 688 of 
1960 and should have held that the res- 
pondent is precluded from raising 
either the plea of limitation or that it 
was not open to the appellant to rely 
upon the payments not made in ac- 
cordance with Order 21 Rule 1 C.P.C. 
as in force in Allahabad. The High. 
Court has committed. a very serious 
error in law in not adverting to the 
remand order as well as-to the various 
other circumstances mentioned by us 
earlier. 


27. We have already pointed 
out that the High Court has not dif- 
fered from the concurrent findings 
recorded on facts in favour of the ap- 
pellant. The interference by the High 
Court with the decision of the two 
subordinate courts is erroneous in law. 

28. In the result, the decree 
and judgment of the High Court dated 
January 21, 1969 in Second Appeal 
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No. 270 of 1963 are set aside and this 
appeal is allowed. There will be no 
order as to costs. 

Appeal allowed. 


AIR 1972 SUPREME COURT 1618 
(V 59 C 298) 


(Fram: Gujarat)* 


P. JAGANMOHAN REDDY, K. K 
MATHEW AND G. K. MITTER, JJ. 


Ganeshbhai Shankarbhai, Appel- 
lant v. The State of Gujarat, Respon- 
dent. 

Criminal Appeal No. 247 of 1969, 
D/- 3-5-1972. 

(A) Criminal P. C. (1898), S. 363 — 
Remarks respecting demeanour of 
witnesses — Proper time for recording 
— Remarks in Judgment if can be taken 
into account. 

The omission to record remarks 
respecting the demeanour of the wit- 
ness as provided in Sec. 363, Criminal 
Procedure Code by the trial Judge 
either during or at the close of the 
cxamination of the witness does not 
mean that the recording of the remarks 
about the demeanour by him later in 
the judgment is not to be taken into 
consideration. The remarks made in 
the judgment will be given due weight 
by the Appellate Court in the appraisal 
cf the witness. Hence, the High Court 
would be justified in not taking into 
consideration the remark about the de- 
meancuz of a witness made in the 
judgment which does not give the rea- 
sons for the remark. (Para 6) 

(E) Penal Code (1860), Ss. 409 and 
4A77-A — Sentence — Reduction — 
(X-Ref.:— Constitution of India, 
Article 136). 


Where the High Court in appeal 
against the acquittal of the accused, 
convicted him under Sections 409 and 
477-A and sentenced him to 4 month’s 
R. I. on each count the Supreme Court 
in appeal by special leave while con- 
firming the conviction reduced the 
sentence to 19 days for which period 
the accused had already undergone 
the sentence in jail in view of the fact 
that after his acquittal he had secured 
another job and was working there. 

(Para 7) 


*(Cri, Appeal No. 162 of 1967, D/-7-10- 
1969— Gui. ) 


EP/EP/C989/72/KSB 





State of Gujarat 


A.I. R. 


M/s. C. C. Patel and M. V. 
Goswami, Advocates, for the Appel- 
lant; Mrs. Urmila Kapur, Advocate, for 
tae Respondent . 

The Judgment of the Court was 
delivered by 


F. JAGANMOHAN REDDY,J. :— 
The appellant was acquitted by the 
Trial Court of offences under Sec- 
tions 409 and 477-A of the Indian Penal 
Code. The complainant, Harivallabh, 
Secretary of the Go-Samvardhan 
Samiti, where the appellant was work- 
ing at the time of the alleged commis- 
sion cf the offence, obtained leave and 
filed an appeal. The High Court allow- 
ed the appeal, reversed the acquittal 
by convicting him of the offences with 
which he was charged and sentenced . 
him cn each count to four months 
rigorcus imprisonment. This appeal 
is by Special Leave against that judg- 
ment. 


2. The prosecution case is that 
it was the duty of the appellant to 
purchase and sell hides and skins on 
behal? of the Go-Samvardhan 
Samiti, maintain kachha and pakka 
account books, prepare bills and 
vouchers etc. In the course of his duty, 
the appellant is alleged to have sold to 
one Nandram 85 hides @ 26.50 per hide 
thougn in fact he purported to sell 
them € 24.00 each and thereby mis- 
appropriated Rupees 212.50. When the 
misanvropriation came to light, he was 
questioned and it is said that he wrote 
a letter Ex. 18 admitting his guilt, which 
of course he denied. The case of the 
appellant was that he was appointed 
only to write account books and not to 
buy or sell hides, as such he denied 
both the misappropriation and the 
falsification of the Bills. According to 
him, Vrijlal Parekh, Imam and Rathod 
employees of the Samiti, were in charge 
of the main centre of the Samiti at 
Khalipur as also the sub-centres thereof 
since the time the Samiti was started, 
suggesting thereby that the misappro- 
priaticn may have taken place during 
the management of these persons. The 
Magistrate held that the accused was 
appointed as a Supervisor; his duties 
were to be in charge of the business of 
the Smiti, write account books, bills, 
vouchers ete. He was entrusted with 
the stock-in-trade and the moneys of 
the samiti, and that he acted as the 
agent, wrote letters to Nandram as ex- 
ecutive head of the Samiti. The Magis- 
trate, nowever, held that the appellant 
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had not personal knowledge of the 
dealings with Nandram, that Nandram 
wanted to oblige Rathod and Imam, 
that the complainant had no personal 
knowledge of the transactions entered 
into by the accused as he was staying 
at Gowadi Ashram and that he had no 
personal knowledge: of the hand-writ- 
-ing of Ex. 44 or 47 and the payment 
made thereunder relating to the deal- 
ings with Nandram. He also held 
that letter Ex. 18 contéined an extra- 
ffudicial confession which was made to 
persons in authority but did not give 
a finding that the confession was the 
result of the threat, inducement or 
promise from a person in authority- 
In the result he acquitted the accused 
of the charges. 


3. The High Court agreed 
with the trial Court that the evidence 
clearly disclosed that the accused had 
been entrusted with the moneys, stock- 
in-trade and was in overall charge of 
the business activities of the Samiti at 
Khalipur and Karanrager and asa 
Supervisor was actually handling its 
business from day zo day as an 
agent of the Samiti. Though the 
kachha accounts were not produced. 
from the pakka accounts it was held 
that they were written by the accused 
and the entry in the pakka day book 
may have been written by Rudrakant 
at the instance of the azcused. It fur- 
ther held that the complainant knew 
the signatures and hanc-writing of the 
accused and that Exs 44, 45 and 47 
were signed by the accused and Nand- 
ram, that Imam and Rathod were not 
there at the time when the transaction 
was entered into by the accused with 
Nandram, that Satish or Vrijlal were 
not in charge of the day to day busi- 
ness at Khalipur and that Ex. 18 con- 
fession was made by him voluntarily 
and was true. In.this view the High 
Court reversed the acquittal and con- 
victed the accused. 


4. It is unnecessary for us in 
this case to consider waether the con- 
fession made by the appellant in Ex. 
18 was written on any inducement 
-given by any person in authority and 
is therefore not voluntary because 
there is in our opinion sufficient evi- 
dence which brings home to the accus- 
ed offences with which he is charged. 
We have already seen that both the 
Trial Coust as well as the High Court 
have found that the accused as a 
Supervisor was in charge of the Samiti 
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as an agent, he was transacting busi- 
ness on its behalf, was buying and 
selling hides, was in charge of the 
stock-in-trade, was writing accounts 
and causing them to be written. The 
only question to be determined is whe- 
ther the particular transaction in res- 
pect of the sale of 85 pieces of hide 
at 26.50 to Nandaram is proved and 
that he thereby misappropriated 
Rs. 212.50 by showing ‘them to be sold 
at 2040. Exs. 44, 45, 46 and 47 are 
important. Ex. 45 is an order form 
dated 11-11-64 which is alleged to 
have been signed by Nandram and the 
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appellant as evidencing the sale of 85 s 


pieces of hide at Rupees 24.00 per hide 
amounting to Rs. 2040.00. A sum of 
Rs. 19.35 was shown as packing and 
forwarding charges making a total of 
Rs. 2059.35 in respect of which Rupees 
559.35 were shown as having been 
received as deposit. This form is the 
original bearing the signatures of both 
— of the man who gave the order — 
in this case Nandram and of the man 
who receiyed the order — which is 
alleged to be that of the appellant. Ex. 
46 is the original Bill dated 16-11-64 
said to have been prepared by the ap- 
pellant in which 85 pieces of hide have 
been shown to have been sold at 26.50 
making a total of Rs. 2252.50. To this 
was added Rs. 19.35 as packing charges 
and from a total of Rs. 2271.89 was 
deducted a deposit alleged to have 
been made of Rs. 771.85 leaving a ba- 
lance of Rs. 1500.00 to be paid by 
Nandram Ramlal Regar in’ whose 
name the bill was prepared. Ex. 47 is 
a duplicate bill of the same date in 
which the same number of hides were 
shown to have sold at 24.00 and 
after deducting Rs. 559.35 said to have 
been deposited, a sum of Rs. 1500.00 
was shown as being due. The original 
bill at 26.50 per hide and the dupli- 
cate bill showing the sale at Rs. 24.00 
per hide were shown as being nego- 
tiated through the Central Co-operative 
Bank Devli, Rajasthan. Ex. 44 is a 
kachha bill dated 11-11-64 which is in 
terms of the original bill Ex. 46. As 
we have seen earlier, the accused 
denied his signatures on the original 
documents. 


5. . The only question is whe- 
ther the signatures of the accused on 
those documents have been satisfac- 
torily proved by the evidence adduced 
by the prosecution. Harivallabh, the 
Secretary no doubt admitted that none 
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of the bills produced by him were 
written in his presence, nor were any 
transactions mentioned in those bills 
effected nor was any payment in res- 
pect thereof was made in his presence. 
He however categorically asserted that 
the accused wrote account books in his 
presence at Dhanduka and that the 
kachha acccunt books are in the hand- 
writing of the accused. He further 
admits that even Ex. 18 which admits 
his guilt has been signed by the accus- 
ed in his presence. These assertions 
have not been seriously challenged and 
there is no escape from the conclusion 
that the witness had seen the accused 
signing in his presence and knew his 
signatures nor could it be otherwise 
when it is realised that Harivallabh 
Being the Secretary was in overall con- 
trol of the affairs of the Samiti, and 
would have known the signature of 


the accused. The witness therefore was - 


in a position to identify the signature 
of the accused in Exs. 45 and 46 the 
originals of the Order Form and Origi- 
nal Bill. 


6. Nandram, the purchaser, ad- 
mitted that he came to Patan to pur- 
chase leather on 10-11-64 accompanied 
by one Ramlal who is also a dealer in 
leather. He admits that he knows how 
to sign in Hindi and he purchased 85 
‘leather hides of bullock from the ac- 
cused at Rs. 26.50 each when he saw 
him for the first time, that a writing 
was drawn up in respect of that trans- 
action and his signature was taken in 
the Order Book. He also identifies let- 
ter Ex. 77 which was sent to him from 
the office of the Samiti, and denies the 
suggestion that it was written to him 
by Imam because he says he knows the 
-hand-writing of Imam. ` Earlier he was 
«shown Ex. 45 in which he says he sign- 

‘ed in blank and also Exs. 44 and 46 
which he has signed. He says that Ex. 
-46 was sent to him through the bank. 
He also identifies Ex. 76 which is a 
deed said to have been written by the 


accused to him on 16-11-64 and subse-’ 


quently also he had received a letter 
from him Ex. 77. Ex. 76 is a letter 
dated 15-11-64 from the Go-Samvar- 
dhan Samiti signed by the appellant 
addressed to Nandram. In that exhibit 
‘it is stated as follows: 


“85 bullocks in 5 (five) bundles had 


been sent to Davali via Nazirabad sta- 
tion out Hajansi Railway and bilty No. 
40549 dated 16-11-64 has been sent to 
the Central Co-operative Bank, Davali 


State af Gujarat 
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through Bank of Baroda Patan and 
with zhat the bill of No. 168 dated 16- 
11-64 of Rs. 00.a.. has been sent. After 
paying the amount please accept the 
goods and on receiving the said goods 
please inform us as soon as possible.” 
It is interesting to note that the amount 
has not been mentioned in the aboye 
document but the reference to the bill 
number would show that it is either 
Ex. 45 or 47, the former at 26.50 and 


the latter shows only Rs. 24.00 as the. 


rate per each hide. The appellant 
seems to have left the matter vague in 
anticipation of a possible defence to a 
charge that might be made against 
him. The next letter Ex. 77 discloses 
the modus operandi followed by the 
appellant in respect of the sale of 85 
bullock skins. The letter is addressed 
to Nandram, the translation of which 
in English is as: follows: 


“I make to know you by this let- 
ter that if you. receive the letter dated 
20-12-64 do not come to Patan because 
here I have shown less rates for the 
bullocks which you took away from 
Khalivur and that thing has come te 
the notice of my Master and in that 
matter question of my credit has been 
arisen and so I request you by this 


letter that you please do not come to l 


Khalipur. I kave also shown less rates 
of bullocks which-were taken by you 
before this and now my credit is in 
your hand and so do not tell anybody 
the rates of bullocks which you took 
away two times and do not show the 
bills to anybcdy also and now the 
bread of my life is in your hand and 
so do not write to anybody about the 
rates of bullocks which you have taken 
away from Khalipur. Jay Ramjiki. 
Yours servant, ` 
Sd/- Vadan of Patel.” 


There is no doubt whatever that the 
Several documents to which we have 
referred have been held by the High 
Court as proved by the evidence of 
Harivallabh and Nandram. We also do 
not see any ` reason. to doubt the 
veracity of either of the witnesses. The 
Magistrate however stated that Nand- 
ram wanted to oblige 
Imam and the same was indicated by 
his demeanour. In what way Nand- 
rem’s demeanour indicated. that he 
was siding Rathod and Imam and the 
reason which impelled the Magistrate 
tc come to that conclusione have not 
been stated. Section 363, Criminal Pro- 
cedure Code, enjoins that 


Rathod and ° 
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‘when a Sessions Judge or Magis- 
trate has recorded the evidence of a 
witness, he shall also rezord such re- 
marks (if any) as he thinks material 
respecting the demeanour of such wit- 
ness whilst under examination.” 

No doubt the omission to record re- 
marks respecting the d2meanour of 
the witness as provided in S. 363 
Cr. P. C. by the trial Judge either 
during or at the close of the examina- 
tion of the witness does not mean that 
the recording of the reméerks about the 
demeanour by him later in the judg- 
ment is not to be taken into considera- 
tion. The remarks made in the judg- 
ment will be given due weight by the 
Appeliate Court in the appraisal of the 
witness but in this case the remark as 
to demeanour of Nandrem is directly 
related to his obliging Rathod and 
Imam and how he has by that demean- 
our obliged them is not obvious and 
therefore the High Court rightly did 
not pay much attention to that remark. 

7 We have no hesitation in 
affirming the conviction by the High 
Court. In so far as the sentence is con- 
cerned, we are informed that the ap- 
pellant had after his acquittal secured 
employment and is working and since 
he has served out 19 days of the sen- 
tence awarded to him, we think that 
these circumstances would justify us in 
considering the sentence already under- 
gone as sufficient anc accordingly 
direct that the sentence already served 
should be the sentence in this case. 
With this variation, the appeal is dis- 
missed. 

Sentence reduced. 





AYR 1972 SUPREME COURT 1621 
(V 59 C 299) 

(From Allahabad: 1968 All. Cr. R. 228) 

E. S. HEGDE, AND A. N. GROVER JJ. 
Baladin Ram and another, (In all 

the Appeals), Appellants v. The State 

of U. P. and another, (In all the Ap- 

peals), Respondents. 


Criminal Appeals Nos. 185 to 188 


of 1968, D/- 6-5-1971. i 


Municipalities — U. P. Nagar Ma- 
ha Palika Adhiniyam (2 cf 1959), S. 466 
— Octroi duty — Evasion — Where a 
dealer enters in agreemert with a Muni- 
cipal Corporation to obtain the bonded 
warehouse “facilities for payment of 
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Baladin v. State of U. P. (Grover J.) [Prs. 1-2] S.C. 1621 


octroi duty but does not take any steps 
to carry out the essential terms of the 
agreement, the circumstances clearly 
indicate his intention of evading the 
payment of the octroi duty. Hence he 
is liable to be convicted under Ss. 466, 
467 read with R. 159 of the Municipal 
Account Code. (X-Ref. : S. 467). (X-Ref: 
U. P. Municipal Account Code, R. 159) 
1968 All. Cr. R. 228, Affirmed. 

(Paras 4, 5) 


Mr. A. S. R. Chari, Sr. Advocate, 
(M/s. J. P. Goyal and V. C. Parashar, 
Advocates, with him), for Appellants. 
(In all Appeals) Mr. O. P. Rana, Advo- 
cate, for Respondents. (In all Appeals). 


The Judgment of the Court was 
delivered by 


GROVER, J:— In these appeals 
by special leave from a judgment of 
the Allahabad High Court the main 
question is whether the conviction of 
the appellant Baladin Ram under Sec- 
tion 466 of the U. P. Nagar Maha - 
Palika Adhiniyam and under S. 467 of 


-the Adhiniyam read with Rule 159 of 


the Municipal Account Code for which 
sentences of fine were imposed on him 
was legally sustainable. The other ap- 
pellant Ram Nath who is his employee 
has also been convicted and sentenced. 


2. The appellant Baladin Ram 
is the proprietor of Kashi Iron Foun- 
dry. That foundry was located in the 
neighbourhood of the railway goods 
shed of Varanasi Cantonment Station. 
It was within the limits of the Nagar 
Mahapalika but.it was outside the 
octroi barrier. The, goods taken from 
the railway shed to the premises of the 
foundry did not have to cross the 
barrier. On various dates in 1964 the 
foundry imported pig iron etc. under 
railway receipts. These were taken by 
Ram Nath who is an employee of the 
appellant from the goods shed and 
transported to the premises of the 
foundry without payment of the octroi 
dues. The procedure which should 
have been necessarily followed was 
that the railway receipt should have 
been taken to the octroi barrier and 
octroi paid according to the assessment 
made by the octroi authorities. There- 
after the railway receipt had to be 
taken to the railway goods shed and 
delivery obtained of the goods. This 
admittedly was not done and the de- 
fence which was put up on behalf of 
the appellant Baladin was that for the 
last thirty years he had by arrange- 
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ment with the concerned authorities, 
transported the goods directly from the 
railway shed. Thereafter whatever 
articles which were manufactured at 
the foundry out of the raw material 
were taken inside the city of Varariasi, 
octroi was paid on them and no octroi 
was peid on articles which were sent out 
to other places and which never entered 
the jurisdiction of the municipal au- 
thorities. 
the year 1960 an attempt was made on 
the part of the municipal authorities to 
depart from this practice. Baladin fil- 
ed a suit in the Civil Court claiming a 
perpetual injunction restraining .the 
municipal board which was the prede- 
cessor of the Nagar Mahapalika, Vara- 
nasi, from compelling payment of the 
octroi in a manner other than the one 
which had been followed for so many 
years. A compromise took place be- 
tween the parties in that suit. 


3. In the agreement which was 
- entered into it was stated that the 
foundry had approached the Board 
for the grant of bonded warehouse 
facilities as contemplated by rules 204 
. to 222 of the Municipal Account Code 
and the Administrator of the Board 
had approved of the terms and condi- 
tions set out in the agreement. The 
following conditions in that agreement 
deserve to be noticed: 


“1. That the foundry shall provide 
proper accommodation at the Foundry 
gate for the establishment of an Octroi 
barrier in accordance with Octroi rule 
‘No. 20€ of the Municipal Account Code 
for control of all entries into and exits 
from the Foundry, for the purpose of 
assessment, levy and realisation of 
octroi in accordance with the rules 
Nos. 208 to 222. 


2. That the Foundry shall pay . in 
advance to the Board a sum: of Rupees 
3,000/- annually towards the cost of 
establishment and maintenance of the 
octroi barrier at the gate of the Foun- 
dry, along with such increment and 
allowance to the said barrier staff as 
required by the rules on the subject 
applicable from time to time. 


6. That the raw materials used in 
the manufacture cf the products of the 
foundry shall pass into the foundry 
premises and out of the Octroi limits 
from the Foundry on free transit pass 
as prescribed under the Octroi rules 
relating to the Bonded warehouse. 
Likewise the goods that may be manu- 
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It was maintained that in >- 
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factured in the Foundry premises out 
of tke raw materials shall pass out of 
octrci limits from the Foundry on free 
Transit pass as applicable in the case 
of raw materials. 


_ 12. That in case of default of any 
of the foregoing terms or conditions of 
this Agreement by the Foundry or at 
any time at the will of the Board the 
concession and facility granted or en- 
Joyed hereunder by the Foundry shall 
be withdrawn by the Board and the 
Stock found in the Foundry at the time 
of tke withdrawal of the facility will 
be charged with Octroi” 


Although a sum of Rs. 3,000/- was paid 
in the beginning but it appears that 
Subsequently Baladin did not carry out 
the terms of this agreement. . It has 
been held by the courts below that 
Baladin never carried out the essential 
terms of the agreement. Neither the 
sum of Rs. 3,000/- was paid every year 
as was stipulated nor were the other 
conditions which have been mentioned 
fulfilled. We have ourselves looked at 
the correspondence which passed be- 
tween the parties and feel satisfied that 
the view which has been expressed by 
the courts below is fully justified. In- 
deed by a notice dated January 4, 1964 
the Up-Nagar Adhikari of the munici- 
pal koard wrote to Baladin in catego- 
rical terms that he had failed to fulfil 
the conditions of the agreement and 
make the necessary constructions as 
provided therein. This is what was 
finally stated in that letter: 


“You are therefore required to 
take notice that you must complete all 
the formalities aforesaid and make 
necessary constructions for the esta- 
blishment of the octroi barrier accord- 
ing to the terms of the said agreement 
and rules for the time being in force 
within 7 days of the receipt hereof and 
let me know of it in writing failing 
which the agreement aforesaid shall 
stand cancelled and you will be liable 
to pay octroi duty on the goods import- 
ed or exported and all other consequ- 
ences.” 


4, It has not been shown that 
Balacin sent any reply to this notice or 
even took any steps to carry out the 
essenzial terms of the agreement. It 
is not, therefore, possible to accede to 
the contention raised before us by Mr. 
Chari for the appellants that there was 
no intention of defrauding the Maha- 
palika within the meaning of S. 466 of 
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the Adhiniyam. That.section is in the 
following terms:— 

"Where any vehicle, animal or 

goods imported into the limits of the 
City are liable to the payment of toll 
or octroi any person who, with the in- 
tention of defrauding the Mahapalika 
causes or abets the introduction of or 
himself introduces or attempts. to intro- 
duce within the limits of the City 
any such vehicle , animals or 
goods, upon which payment of 
the toll or octroi due on such introduc- 
tion has neither been made nor tendered 
shall, on conviction, be punished with 
fine which may extend to ten times the 
amount of such toll or o2troi or to two 
hundred and fifty rupees, whichever 
may be greater.” 
Section 467 makes provision for levy 
of general penalty which would in- 
clude the contravention of any rule. 
On the facts which have been found 
there can be no escape from the con- 
clusion that the appellants were guilty 
of the offences with which they were 
charged. In fact it is: clear from a 
receipt Exh. Ka-8 dated August 10, 
1965 that octroi was paid on pig iron 
in respect of deliveries on three dates 
in the month of May 1963. This seems 
to have been done because the Maha 
Nagar Palika had either taken some 
steps or actually filed a complaint be- 
fore the date of payment made in 
August 1965. 

5. Tt seems to tus that the ap- 
pellant Baladin had to rightly bear the 
consequences of availing himself of the 
arrangement which he had made of 
obtaining the bonded warehouse facili- 
ties. That was clearly indicative of his 
intention of evading the payment of 
the octroi duty. We find no merit in 
these appeals and they are dismissed. 

Appeals dismissed. 
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T. M. SHELAT AND H. R. 
KHANNA, Jð. 

Kanti Lal Bose, Petitioner v. Tħe 
State of West Bengal, Respondent, 
Writ Petn. No. 8 of 1972, D/- 5-5- 
1972. l 

West Bengal (Prevention of Vio- 
lent Activities) Act (19 of 1970), Sec- 
tions 3 and 8 — Unexplained delay of 
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Kanti Lal v. State of W. 
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28 days in considering detenu’s repre- 
sentation — Detention is invalid. (X- 
Ref: Constitution of India, Arts. 22 (5) 
and 32). 


The State Government must consi- 
der the representation made by the de- 
tenu as early as possible and in the 
absence of any cogent ground the fail- 
ure of the Government to consider the 
representation of the detenu and pass 
an order thereon for a period of 28 
days would invalidate the detention of 
the detenu. AIR 1970 SC 675 and 
W. P. No. 246 of 1969 D/- 10-9-1969 
(SC) and AIR 1972 S.C. 438 and AIR 
1972 SC 865 and W.P. No. 14 of 1972, 
D/- 3-5-1972 (SC), Rel. on: WP No. 52 
of 1972, D/- 3-5-1972 (SC) Expl. 

(Paras 5, 7) 

Cases Referred: Chronological Paras 
AIR 1972 SC 438 = 74 Pun LR 

338, K. L Singh v. State of 

Manipur T 
AIR 1972 SC 665 = (1972) 1 SCC 

498=1972 Cri LJ 482, Nagen- 

dra Nath Mondal v. State of 

West Bengal 7 
AIR 1972 SC 1198 = WP No. 377 

of 1971, D/- 14-3-1972, Baidya 

Nath Chunakar v. State of 

West Bengal 7 
(1972) WP No. 14 of 1972, D/- 

3-5-1972 (SC), Ranjit Das v. 

State of West Bengal zi 
(1972) WP 52 of 1972, D/- 3-5- 

1972 (SC), Arun Kumar Roy 

y. State of West Bengal 8 
AIR 1970 SC 675=(1970) 3 SCR 

995=1970 Cri LJ 743, Jaya- 

narayan Sukul v. State of West 

Bengal 6, 
(1969) WP 246 of 1969, D/- 10-9- 

1969 (SC), Khairul Haque v. 

State of West Bengal 7 


Mr. D. B. Vohra, Advocate, amicus 
curiae for the Petitioner, Mr. P. K. 
Chosh, Advocate, and Mr. G. 5. Chat- 
terjee, Advocate of M/s. Sukumar 
Basu and Co., for Respondent. 

The Judgment of the Court was 
delivered by 

KHANNA, J.i— This is a peti- 
tion through jail under Article 32 of 
the Constitution of India for issuing 
a writ of habeas corpus by Kanti Lal 
Bose, who has been ordered by the 
District Magistrate Howrah to be de- 
tained under section 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (President’s Act No. 19 
of 1970) (hereinafter referred to as 
the Act) “with a view to preventing 
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him from acting in any manner pre- 
judicial to the maintenance of publie 
order”. . 


Z; The petition was resist- 
ed by the respondent-State and the 
affidavit of Shri Dipak Kumar ‘Rudra, 
District Magistrate, who passed the 
detention order, was filed in opposi- 
tion to the petition. Mr. Vohra argued 
the case amicus curiae on behalf of 
the petitioner, while the State was re- 
presented. by Mr. Ghosh. After hearing 
the learned counsel, we passed an 
order on May 3, 1972 for the release 
of the petitioner and stated that the 
reasons in support of our order would 
be indicated later. We now proceed to 
set out those reasons. 


3. The order for the detention 
of the petitioner was made by the 
District Magistrate on February’ 19, 
1971. The petitioner, it is stated, was 
found to be absconding and was arrest- 
ed on July 15, 1971. The order of de- 
tention as well as the ground of deten- 
tion together with vernacular transla- 
tion thereof were served on the peti- 
tioner on the day of his arrest. In the 
meanwhile, on February 19, 1971 the 
District Magistrate sent report to the 
State Government along with neces- 
sary particulars about his having made 
the detention order. The State Govern- 
ment after considering the report and 
particulars approved the detention 
order on March 1, 1971. Report about 
the making of the detention order along 
with the requisite particulars was 
thereafter sent by the State Govern- 
ment to the Central Government. On 
August 11, 1971 the State Government 
received a representation from the 
petitioner. On August 12, 1971 the 
` State Government placed the case of 
the petitioner before the Advisory 
Board. The representation of the peti- 
tioner was considered by the State 
Government and was rejected on Sep- 
tember 8, 1971. The’ representation 
-was thereafter forwarded to the Advi- 
sory Board. The Board, after consi- 
dering the material placed before it, 
including the petitioner’s representa- 
tion, and after hearing the petitioner, 
submitted its report to the State Gov- 
ernment on September 9, 1971. Opinion 
was expressed by the Advisory Board 
that there was sufficient cause for the 
detention of the petitioner. On October 
11, 1971 the State Government con- 
firmed the order for the detention of 
the petitioner. Intimation about the 
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confirmation of. the detention order 
was thereafter sent to the petitioner. 
When the matter came up 
for hearing before us on April 26, 
1972 Mr. Vohra sought permission to 
take up additional grounds in -support 
of the petition. He thereafter filed a 
writzen application setting forth. the 
addi-ional grounds. 


to tke the additional grounds. 


5. It was argued on behalf of 
the > etitioner that his representation 
was received by the State Government 
on August 11, 1971. The State Govern- 
ment considered the representation and 
rejected it on September 8, 1971. There 
thus elapsed a period of 28 days be- 
tween the receipt of the petitioner’s 
representation and the consideration 
and rejection of the same by the State 
Government. Learned counsel for the 
respondent, who had the Government 
Tile relating to the detention of the 
petitioner, could not furnish any ex- 
planation as to why the Government 
took a long period of 28 days to consi- 
der and reject the petitioner’s re- 
presentation. In the absence of any 
cogent ground the failure of the State 
Government to consider the represen- 
tation of the petitioner and pass an 
order thereon for a period of 28 days 
would, in our opinion, invalidate the 
detertion of the petitioner. 


E. In the case of Jayanarayan 
Sukul v. State of West Bengal, (1970) 
3 SCR 225 = (AIR 1970 SC 675) the 
Conszitution Bench of this Court em- 
phasised the imperative necessity of 
the consideration of the representation 
made by a detenu by the Government 
as early as possible. It was observed: 


“It is established beyond any mea- 
sure of doubt that the appropriate au- 
thority is bound to consider the repre- 
sentation of the detenu as early as pos- 
sible. The appropriate Government 
itself is bound to consider the repre- 
sentation as expeditiously as possible.. 
The reason for immediate considera- 
tion of the representation is too obvi- 
cus to be stressed. The personal liberty 
cf a person is at stake. Any delay 
would not only be an irresponsible act 
cn the part of the appropriate autho- 
rity but also unconstitutional because 
the Constitution enshrines the funda- 
mental right of a detenu to have his 
representation considered ard it is im- 
erative that when the liberty of a 
person isin peril immediate action 


á 


| Looking to the: | 
facts of the case, we allowed Mr. Vohra ` 
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should be taken by- the relevant au- 
thorities. : 


No definite time cen be laid down 
within which a Yreprésentation of a 
detent: should be dealt with save and 
except that it is a constitutional right 
of a detenu to have his representation 
e a as expeditiously as possi- 

e. 


The detenu in that case made a repre- 
sentation to the State Government on 
June 23, 1969 and the same was reject- 
ed by the said Government on August 
9, 1969. It was held that.the Govern- 
ment was guilty of infraction of con- 
Stitutional provision because of the in- 
ordinate delay in considering the re- 
presentation. The petitioner was ac- 
‘ cordingly set at liberty. 


| 7. Reliance in the case of (1970) 
3 SCR 225 = (AIR 1970 SC 675) 
(supra) was placed upon the earlier de- 
cision of this Court in the case of Khai- 
rul Haque v. State of West Bengal (W. 
P. No. 246 of 1969 decided on 10-9-1969 
(SC)). In that case this Court held that 
article 22 (5) of the Constitution envi- 
saged a dual obligation of the Govern- 
ment and a corresponding dual right in 
favour of a detenu, namely, (1) to have 
his representation independently con- 
Sidered by the Government, and (2) to 
have that representation, in the light 
of the facts and circumstances of the 
case, considered by an Advisory Board. 
It was observed that the said provision 
enjoined upon the detaining authority 
to afford to the detenu the earliest op- 
portunity to make a representation. 
‘This fact, in the opinion of the Court, 
necessarily implied that such a repre- 
sentation must, when made, be consi- 
dered and disposed of as expeditiously 
as possible, for otherwise “the obliga- 
tion to furnish the earliest opportunity 
to make a representation loses both its 
purpose and meaning.” In K. I. Singh 
v. State of Manipur, AIR 1972 SC 438 
this Court held that an unexplained 
delay of 17 days was encugh to render 
the detention illegal. In Baidya Nath 
Chunkar v. State of West. Bengal (W.P. 
No. 377 of 1971 decide on 14-3-1972 = 
(reported in AIR 1972 SC 1198)) unex- 
plained delay of 29 days in considering 
the representation was held to have 


< vitiated the detention of -he detenu. In 


the case of* Nagandra Nath Mondal 
v. State of West Bengal, (1972) 1 SCC 
498 = (AIR 1972 SC 665), on the other 
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hand, although 34 days had elapsed 


between the receipt of the representa- 
tion and its disposal by the Govern- 
ment, the delay was held by this Court 
to have been satisfactorily explained. 
‘The cases mentioned above were referr- 
ed to by this Court in Ranjit Ram v. 
State of West Bengal (W.P. No. 14 of 
1972 decided on 3-5-1972 (SC)) and it 
was held that unexplained delay of 19 
days in considering the detenu’s repre- 
sentation would invalidate the deten- 
tion. In the present case, as stated ear- 
lier, the delay of 28 days in consider- 
ing and rejecting the representation of 
the petitioner has not been explained. 
The said delay would consequently vi- 
tiate the detention of the petitioner, 


8. Mr. Ghosh has referred to a 
decision of this Court in the case of 
Arun Kumar Rov alias Katu v. State 
of West Bengal (W.P. No. 52 of 1972 
decided on 3-5-1972 (SC)). The repre- 
sentation of the detenu in that case 
was received by the State Government 
on October 7, 1971 and after considera- 
tion was rejected by the said Govern- 
ment on November 17, 1971. The fact 
that a period of one month and ten 
days elapsed between the receipt of 
the detenu’s representation and its dis- 
posal by the State Government was 
enough, according to the submission 
made in that case, to invalidate the de- 
tention. This submission was rejected 
on the ground that the petitioner had 
made no grievance in the writ petition 
about the delay in the consideration of 
his representation. It was observed 
that if any such plea had been taken, 
the Court would have had to consider 


whether the Government had any ex- | 


planation to offer for the delay. The 
above case, in our opinion, cannot be 
of much assistance to the respondent 
State. As stated earlier, the counsel 
arguing on behalf of the petitioner had 
been permitted to take additional 
grounds. One of those grounds speci- 
fically dealt with the point that the 
respondent had made an inordinate 
delay in considering the representation 
of the petitioner and, as such, had con- 
travened article 22 (5) of the Constitu- 
tion. The learned counsel for the res- 
pondent-State thereafter looked into 
the official file and could furnish no 
explanation for the failure of the 
State Government to consider the re- 
presentation of the pétitioner till Sep- 
tember 8, 1971. “g 
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9. We, therefore, accept the 
petition and make the rule absolute. 
Petition accepted. 
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P. JAGANMOHAN REDDY AND 
K. K. MATHEW, JJ. 


_ Avery India Ltd. Appellant v. 
Second Industrial Tribunal West Ben- 
gal and others, Respondents. 


Civil Appeal No. 1462 of 1968, 
D/-5-5-1972 

(A) Industrial Employment (Stand- 
ing Orders) Act (1946) Sch. Item 11 — 
Age of retirement — Applicability to 
al! employees including those who en- 
tered service when there was no age of 
retirement — (X Ref. Industrial Dis- 
putes Act (1947) Sch. 2 item 2 ) 


A provision as to age of retire- 
ment in the standing orders of an esta- 
blishment would apply to all employees 
irrespective of whether they entered 
into service prior to or subsequent to 
the coming into force of the standing 
orders and even though there was no 
such provision for retirement in the 
past. AIR 1970 SC 512 and AIR 1966 
SC 808 and AIR 1972 SC 120, Foll. 

(Para 8) 


(B) Industrial Disputes Act (1947), 
S. 18 (3) — Binding nature of award. 
(Quaere.) Where_a workman is retired 
‘on attaining the age of retirement in 
accordance with the standing orders in 
force, whether the retired workman is 
entitled to get the benefit of the in- 
creasec age of retirement fixed by the 
subsequent award on the ground that 
the award was binding on the parties 
under S. 18 (3)? (Para 11) 


(C) Constitution of India, Art. 226 
New plea—Award directing reinstate- 
ment of retired employee — Writ peti- 
tion chailenging award — High Court 
cannot allow respondent to support 
award on a ground neither raised be- 
fore tribunal or in the counter affida- 
vits to the petition. AIR 1968 Cal. 287 
Revexced. (Para 12) 

An employee who had been retir- 
ed at the age of 55 in accordance with 
the standing orders then in force was 
directed to be re-instated by the award 
of the Industrial Tribunal solely on the 
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ground that the standing order in 
regarc to age of retirement was not 
applicable as there was no age of 


rétirement when the employee enter-. 


ed into service: The award had also 
raised the age of retirement from’55 to 
58. In a writ petition challenging the 
award filed by the company, the em- 
ployee did not support the award on 
any other ground than that raised be- 
fore and decided by the Tribunal. The 
High Court while holding that the 
standing order relating to age of 
superannuation was applicable to 
the retired workman, directed the 
company to pay the salary for 
three years on ground that the 
workman had already attained the 
age of 58 years fixed by the 
award. On further appeal to Supreme 
Court, Held the High Court was not 
justified in directing payment of salary 
on tke basis that the award of rein- 
slaternent could be supported on a 
srourd not raised before the tribunal. 
Nor would the Supreme Court allow it 
to be raised as a new plea. (Para 12) 


Cases Referred: Chronological Paras 
AIR 1972 SC 120 = Civil Appeal 
No. 1734 of 1967, D/- 13-3-1972, 
United Provinces Electric Supply 
Co. Ltd. v. T. N. Chatterjee 
AIR 1970 SC 512 = (1970) 1 SCR 
80& = 1970 Lab I. C. 411, Agra 
Electric Supply Co. v. Alladin 8 
AIR 1966 SC 808 = (1966) 2 SCR 
49& Salem Erode Electricity 
Distribution Co. Ltd. v. Its 
Employees’ Union 8 
AIR 1959 SC 1279 = (1960) 1 
SCR 348, Guest Keen, Williams 
(Pt) Ltd. v. P. J. Sterling 7,12 


Mr. M. C. Setalvad, Sr. Advocate, 
(M/s. G. L. Mukhoty and D. N. Gupta 
Advocates with him), for Appellant; 
Mr. P. K. Chatterjee, Advocate, for 
Respondents No. 2 and 3 


The Judgment of the Court was 


| delivered by 


MATHEW, J.:— The appellant, a 
company incorporated under the Com- 
panies Act, filed a writ petition before 
the High Court of Calcutta praying 
for the issue of a writ or an order in 
the nature of certiorari quashing the 
award passed by the Second Industrial 
Tribunal, West Bengal, Calcutta, direct- 
ing the reinstatement of Ganapati 
Santra the second respong¢ent, in the 
service of the appellant. A learned 
Judge of that Court dismissed the writ 


ae e 


1972 
petition. The appellant filed an appeal 
before a Division Bench of that Court. 
That appeal was also cismissed. : This 
appeal is preferred against the order of 
the Division Bench by certificate grant- 
ed by“the High Court under Arti- 
cle 133 (1) (c) of the Constitution. 


2. The second respondent was 
employed by the appellant in the year 
1946 as a clerk in its Service Depart- 
ment. At the time, there was no rule 
prescribing the age of retirement of 
the workmen of the company. In 
November, 1951, the appellant intro- 
duced standing orders under the provi- 
sions of the, Industria. employment 
(Standing Orders) Act, 1946 (Central 
Act 20 of 1946) by which the age of 
superannuation of the workmen was 
fixed at 55. On September 17, 1956, the 
Central Act 20 of 1946 was amended by 
the Act 36 of 1956. The standing 
orders in the appellant company were 
modified on May 30, 1961, but the pro- 
vision regarding the age of superannua- 
tion remained unchanged. On Novem- 
ber 27, 1961, the appeliant issued a 
notice to the second respondent inform- 
ing him that he was due to retire on 
August 31, 1962 as he would be at- 
taining the age of 55 on that date. 


3. On August 11, 1962, respon- 
dent No. 3. the Union of the employees 
of the appellant, submitted a charter of 
demands. One of the demands was 
to raise the age of retirement of the 
workmen in the establishment from 55 
to 60. On August 18, 1962, respon- 
dent No. 3 wrote to th2 appellant to 
keep the retirement of second respon- 
dent in abeyance till a dezision is arriv- 
ed at on the charter of demands. On 
August 30, 1962, the second respondent 
wrote to the appellant to postpone tak- 
Ing a final decision on the matter as a 
dispute had already been raised about 
the retirement age of the workmen in 
the establishment. By his letter dated 
August 31, 1962, the Seeretary of the 
appellant Company replied that as long 
as the retirement age as provided in 
the standing orders was rot altered, he 
had to be guided by the same but that, 
if at a later date, the retirement age 
was altered, the same will be adhered 
to. The second respondent was made 
to retire on September 1, 1962. 


4. The Government of West 
Bengal, by tts order dated January 29, 
1963, made a reference to the first res- 
pondent of the industrial dispute be- 
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tween the appellant and its workmen 
represented by the third respondent. 
The second question referred, which 
alone is material for our purpose was: 

Is the superannuation of Shri 
Ganapati santra justified? What relief 
if any, is he entitled to? What should 
be the age of retirement of the work- 
men in the factory? 


5. The appellant contended 


before the Tribunal -on the basis of ` 


the standing orders that the age of 
was 55 years and that the 
action of the appellant in retiring the 
second respondent at the age of 55 
was proper. The Union, on the other 
hand, contended that, as the second 
respondent was appointed in 1946 
when there was no age fixed for 
superannuation, he was not bound by 
the provision. as regards the age of 
superannuation in the standing orders 
of 1952 or the modified standing orders 
of 1961. 


6. The Industrial Tribunal, 
by its award, dated April, 27, 1964, 
held that the retirement of the 


second respondent at the age of 55 was 
unjustified as the second respondent 
was employed in the ccncern in the 
Standing orders of 1952 or of 1961 fix- 
ing the age of retirement at 55 as he 
was employed in the concern in 
1946, and directed reinstatement of the 
second respondent. The Tribunal also 
held “that the age of retirement of all 
categories of workmen should be rais- 
ed from 55 to 58 and that standing 
a would stand modified according- 
yo 

T. The appellant company chal- 
lenged the validity of the award in so 
far as it directed the reinstatement `of 
the 2nd respondent, in the writ peti- 
tion and contended that the view of 
the Tribunal that the 2nd respondent 
was not bound by the provision of the 
standing orders relating to age of 
retirement was erroneous as the stand- 
ing orders would bind all the work- 
men in the establishment whether they 
were employed before or after the 
framing and certification of the stand- 
ing orders. A single Judge of the 
High Court, following the decision of 
this Court in Guest Keen Williams 
Private Ltd. v. P. J. Sterling, (1960) 1 
SCR 348 = (AIR 1959 SC 1279) held 
that the provision as regards the age 
of retirement in the standing orders 
would not bind the 2nd respondent as 
he was employed prior to the coming 


~ 1972 SC 120). 
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into force of the standing orders and 
dismissed the writ petition.. He further 
held that as the second respondent had 
already attained the age of 58 years, 
there was no question of his reinstate- 
ment but that the appellant should pay 
the 2nd .respondent the salary for the 
period between the date when he was 
actually’ made to retire and the date 
when he attained the age of 58. It was 
this order that was challenged by the 
appellant in the appeal. before the 
Division Bench. The Division Bench 
agreed with the view of the learned 


~ single Judge and dismssed the appeal. 


8. The only question which 
should normally arise in this appeal is 
whether the view of the High Court, 
that the provision in the standing 
orders regarding the age of retirement 
of the workmen of the appellant com- 
pany would not govern the 2nd res- 
pondent who was employed prior to 
the coming into force of the standing 
orders, can be sustained. The view of 
the High Court that the provision in 
the standing orders regarding retire- 
ment age. cannot bind the workmen 
who were employed. in the establish- 
ment prior to the coming into force of 
the Standing ‚Orders cannot stand in 
the light of the decisions of this Court 


in Agra Electric Supply Co. Ltd. v.. 


Alladin, (1970) 1 SCR 808 = (AIR 
1970 SC 512); Salem Erode Electricity 


_ -Distribution Co. Ltd. v. Its Employees’ 


Union, (1966) 2 SCR 498 = (AIR 1966 
SC 808) and United Provinces Electric 
Supply Co. Ltd., Allahabad v. T. N. 
Chatterjee, Civil Appeal No. 1734 of 
1967, D/- 13-3-1972 (reported in AIR 


9. But counsel for the second 
respondent contended that even if the 
High Court had: applied the correct law 
as enunciated by this Court in the 
above mentioned cases, that would not 
have enabled the High Court to quash 
that pert.of the award which directed 
the reinstatement of the 2nd respon- 
dent, for, it would have been open to the 


9nd respondent to support the award 


on the ground that since the retirement 
age of all the workmen in the employ- 
ment of the appellant had been raised 
to 58 years by the award, the 2nd res- 
pondent could not have been made to 
retire by the appellant before he at- 
tained the age of 58. In other words, 


‘counsel argued that even if the High 


Court applied the correct law as laid 


. Counsel 


‘dispute 


~~” + 
. ` 


could tiot “have quashed that part of 
the award; for the age of superannua-~ 


tion o27-all the workmen in the employ="" 


ment of the appellant was raised to 58 


‘by the award dnd that although the 


2nd respondent was not a workman 
when the award became operative, 
the award was binding on him as he 
was a party to the dispute, under Sec- 
tion 18 (3) of the Industrial Disputes 
Act, 1947, hereinafter called the ‘Act’. 


workmen in the establishment ‘were 
parties to the dispute as regards the 
ase of retirement, and the award, in so 
far as it raised the age of “retirement 


to 58, would bind all persons who were > 


emplcyed in the establishment to which 
the dispute related on the date of the 
dispute. 
10. 
Provides: 


Section 18 (3) of the Act 


“18 (3) — A settlement arrived ať 


în the course of conciliation proceed- 
ings under this Act or an arbitration 
award in a case where a notification 
has bzen issued. under sub-section (3-A) 
of Section 10-A of an award of a 
Labour Court, Tribunal or National 
Tribunal which has become enforce- 
able shall be binding on..............-...00- 

. (a) all parties to the industrial dis- 


€; 

(b) all other parties summoned to. 
appear in the proceedings as parties to 
the dispute, unless the Board, arbitra- 
tor, Labour Court, Tribunal or National 
Tribunal. as the case may be, records 
the opinion that they were so sum- 
moned without proper case; 

(c) where a party referred to in 
Clause (a) or Clause (b) is an employer 
his heirs, successors or assigns in res- 
pect of the establinment to which the 
dispute relates: 

(d) where a party referred to in 
Clause (a) or Clause (b) is composed 
of workmen, all persons who are em- 
ployed in the establishment, or part 
of the establishment as the case may 
be, to which the dispute relates on the 
date of the dispute and all persons who 
subsequently “become employed in that 
estaktishment or part.” 

On the other hand, it was contended 
on kehalf of ‘the appellant, that the 
only question referred to the Tribunal 
so far as the 2nd respondent was con- 
cerned, was whether his superannua- 


à 
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down in the- rulings -cited above, it. 


submitted that the 3rd res- | 
pondent, the Union, was a party to the ` 
which means that all the . 


F 
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tion at the age ọf 55-was justified and 
the only case put forward by-the, Union 
before the ‘Tribunal was, whether the 
-provision in the Standing: Orders fix- 
ing the age of retirement’ at 55 would 
bind him as he was employed before 
the Standing Orders came into force in 
the concern. And as thet was the only 
question raised and cor:sidered by the 


Tribunal and the High Court, it is not 


open to this Court, in this appeal to 
enlarge the scope of tke controversy 
and go into the question whether the 
2nd respondent could sustain the award 
on any other ground not decided in his 
favour by the Tribunal or the High 
Court. It was further contended on 
behalf of the appellant that since no 
date was specified in the award 
for its coming into operation, it 
came into operation when it þe- 
came enforceable as provided in 
Section 17-A (1) by virtue of Sec- 
tion 17-A (4) of the Ac and since the 
2nd respondent had retired on Septem- 
ber 1, 1962, long before the award be- 
came operative, even thcugh the award 
raised the retirement age of all the 
workmen in the concern to 58, the 2nd 
respondent cannot get the benefit of 


the enhanced age of retirement. In’ 


other words, the argument was that 
the award had no retrospective opera- 
tion and since the award conferred the 
benefit of the enhanced age of retire- 
ment only on the workers in the esta- 
blishment on the date the award came 
into operation and since the 2nd res- 
pondent was made to retire in accord- 
ance with the retirement age as specifi- 
ed in the Standing Orders of the Com- 
pany and had ceased to be a work- 
men on the date when, the award þe- 
came operative, the award did not con- 
fer upon the 2nd respondent any be- 
nefit in respect of his age of retirement. 

11. We do not think it neces- 
sary to decide the interesting ques- 
tion that in. view of the fact that the 
award became operative only in 1964, 
Whether the 2nd respondent, who was 
made to retire in 1962 in accordance 
with the provision in the Standing 
Orders then in force was entitled to 
get the benefit of the retirement age 
fixed by the award, on tne ground that 
the award was binding on him and 
the appellant by virtue oz Section 18 (3) 
of the Act. 

12. Jt is clear from the award 
that the Tribunal did not order the re- 
instatement of the 2nd respondent on 
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the ground that he was entitled to the 
benefit of the enhanced retirement age 
conferred on all categories of workers 
in the establishment by the award. 
The only ground on which the Tribunal 
ordered the reinstatement was that 
the 2nd respondent was employed in 
the concern prio: to the coming into 
force of the Standing Orders, and, 
therefore, the provision in the Stand- 
ing Orders fixing the age of retire- 
ment at 55 was not binding on him 
in the light of the decision of this 
Court in (1960) 1 SCR 348 = (AIR 1959 
SC 1279). The 2nd respondent did not 
Support the award in respect of his re- ' 
instatement in the counter-affidavit 
filed by him in the High Court in an- 
Swer to the writ petition of the appel- 
lant on the ground that he was entitled 
to the benefit of the retirement age as 
fixed by the award and. for that rea- 
son, the direction for-his reinstate- 
ment was in any event justified. We 
will be allowing the 2nd respondent to 
take a new plea in this Court if we are 
to say that the order of reinstatement 
was justified on some ground other 
er as one on which the award was 
ased. 


13. As we find that the deci- 


sion of the High Court was wrong, we 


set aside that decision and allow the ap- 
peal. We make no order as to costs. 


Appeal allowed. 


AIR 1972 SUPREME COURT 1629 
(V 59 C 302) 


(From: Andhra Pradesh)* 
K. S. HEGDE AND A. N. GROVER, JJ. 
Civul Appeal No. 745 of 1967: 


. Pillalamarri Lakshminarayana 
(dead) by -his legal Representative, 
Appellant v. Kunala Basava Punnayya, 
Respondent. 


Civil Appeal No. 132 of 1971. 


Pillalamari Venkatramayya and 
another, Appellants v. Kunala Basava 
Punnayya and another, Respondents. 


Civil Appeals Nos. 745 of 1967 and 
132 of 1971, D/- 3-5-1972. 

Madras Agriculturists Relief Act 
(V of 1938), S. 4 (d) — Mortgage by 


*(Civil Revn. Petn. No. 1905 of 1964 
and Appeal, No. 143 of 1964, D/- 
15-11-1966 and 1-4-1969 respective- 
ly — Andh. Pra.) 


EP/EP/C992/72/KSB 
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Agriculturists of house situate in a 
Municipal area — Suit on mortgage — 
Provisions of Act not applicablé for 
sealing down debt — (X-Ref.:— S. 9). 

Where the father as the Karta of 
a joint family: consisting of father and 
sons who were agriculturists mortgag- 
ed a house situate in a Municipality as 
a security for debts contracted by him 
and the mortgagee brought a suit on 
the mortgage against father and sons, 
the latter cannot invoke the aid of the 
provisions of the Act for scaling down 
the debt in view of Section 4 (d) of 
the Act. (Paras 1, 5) 

Mr. T. Satyanarayana, Advocate 
(In C. A. No. 745 of 1967) and Mr. P. P. 
Juneja (In C. A. No 132 of 1971), for 
Appellants; Mr. M. Natesan, Sr. Ad- 
vocate “Mr. B. Parthasarathi, Advocate 
with him, for Respondent (In C. A 
No. 745 of 1967) and for Respondent 
No. (in C. A. No. 132 of 1971). 

The Judgment of the Court was 
delivered by 

HEGDE, J.:— Both these appeals 
arise from a mortgage suit: The ap- 
pellant in Civil Appeal No. 745 of 
1967 is the father and the appellants in 
Cvil Appeal No. 132 of 1971 are his 
sons. The appellant in Civil Appeal 
No. 745 of 1967 as the karta of his 
family mortgaged a house situate in 
Tenali Municipality for a sum of Rupees 
44,883/63 P. as per the registered 
mortgage deed Ex. A-1 dated 9-7-1953. 
The consideration for that mortgage 
included certain amounts borrowed by 
the mortgagor from the mortgagee in 
1951 as per demand promissory notes 
Exs. A-2 to A-5. 

2: To the mortgage suit the 
mortgazor as well as his sons were 
made parties. The mortgagor was ex 
parte. His sons resisted the suit on 
various grounds. It is not necessary to 
refer to the grounds raised by the con- 
testing defendants in resisting the suit. 
The only question with which we are 
now concerned is whether the mort- 
gage debt.is liable to be further scaled 
down under the provisions of the 
Madras Agriculturists Relief Act 1938 
(to be hereinafter referred to as the 
Act). 

oe The trial Court awarded a 
preliminary decree for the entire 
amount claimed in the suit with costs 
as against the 1/3rd share of defendant 
No. 1 (the father).. But it awarded a 
decree for Rupees 32,745/99 P. with 
proportionate costs as against the 2/3rd 


Judge 


“ALR: 

share of defendants 2, and 3. Defen- 
dant No. 1 did not. appeal against the 
decree of:the trial Court but defen- 
dants 2 and 3 appealed against the- 
same. The’ Sopel filed by defendants 
2 and 3 was dismissed by the Andhra 
Pradesh High Court. Meanwhile de- 
fendant No. 1 applied to the trial 
Court under Section 151, Civil Pro- 
cedure Code to amend the preliminary 
decree by giving him the benefit of the 
provisions in Section 14 of the Act. 
That application was dismissed. AS 
against that order, he went up in re- 
vision to the High Court. The High 
Court dismissed his revision applica- 
tion. Thereafer he brought Civil Ap- 
peal No. 745 of 1967 after obtaining 
special leave from this Court. Civil 
Appeal No. 132 of 1971 was filed by 
defendants 2 and_3 against the decision 
of tha High Court after obtaining 
speci] leave from this Court. Their 
grievance is that the debt due under 
the mortgage should have been scaled 
down further. 


4, We see no merit in these 
appeals. We are unable to find out 
the basis on which the learned trial 
split the mortgage security. 
Further we do not think that the debt 
in question could have been scaled 
down under the provisions of the Act. 
Anyway, it is not necessary for us to 
examine the correctness of the decision 
of the trial Court in so far as it went 
against the plaintiff-mortgagee as he 
kad not appealed against it. Suffice it 
to sav that the provisions of the Act do 
not apply to the proceedings before 
us. It is true that the mortgagors are 
“apriculturists” as defined in the Act- 
The debt with which we are concern- 
ed was contracted exclusively on the 
security of a house property situate in 
a Municipality. Section 4 of the Act to 
the extent relevant for our present pur- 
pose lays down: 


“Nothing in this Act shall affect 
debts and liabilities of an agriculturist 
falling under the following heads: 

(a) x x x x x x 

(o) x x x x x = 

(2) =x x x x x 

(J) any debt contracted on the 
security of house property alone in a 
Municipality, a.cantonment, or a pan- 
chayat which was a union before the 
z6th August, 1930. 

(2) x x x x x x 

(fF) x x x x x x 

(9) x x x x x x 


(h) x x = ax k: X 

7 (i) x x a xX aN 
5. ~ On behalf of delendanits 2 
"and 3, relief was claimed under ‘Sec- 
tion g (1) of the. Act. Such a claim 
is impermissible in view of See. 4 of 
the Act which says that’ “nothing in 
this Act shall affect debts ...............006 


contracted on the security of house 


' property alone in a Muricipality’”. The 
Scaling down of the debt was sought 
solely on the basis of the provisions of 
the Act. 

6. In view of the above con- 
clusion, it is not necessary for us to 
examine the true scope of Section 9 (1) 
read with Sections 13. and 14 of the Act. 

T. In the result these appeals 


fail and they are dismissed with costs.. 


One Hearing fee. C. A. No. 132/71 was 
brought in forma pauperies. The Court 
fee shall be paid by the appellants 
herein. 

Apreals dismissed. 


AIR 1972 SUPREME COURT 1631 
(V 59 C 303) 
(From: Bombay)* 


P. JAGANMOHAN REDDY, K. K 
MATHEW AND G. K. MITTER, JJ. 


Ajitprasad Ramkishan Singh, Ap- 
pellant v. The State of Maharashtra, 
Respondent. 


Criminal Appeal No. 243 of 1969, 
D/- 2-5-1972. 


Prevention of Food Adulteration 
_ Act (1954), S. 13 (2) — Bight of accus- 
ed to get his sample analysed by Direc- 
ter, Central Food Laboratory — Delay 
and laches of complainant in serving 
_ Summons on accused—How far affects 
such right — Conviction under and 
sentence — Legality. (X-Ref:— S. 16 
(1) (a) (i) read with Section 7). 
The accused was prcsecuted under 
S. 16 (1) (a) (i) read with S. 7 (1) on 
the basis of a sample of buffalo milk 
taken from his shop in accordance with 
the rules, which on analysis was found 
to contain only 2.7% of milk fat instead 
of 6% as required by rules. The trial 
Court acquitted the accused solely on 
the ground that as the summons in the 
case was served on the accused after 3 
months, the accused was deprived of 
his valuable right under S. 13 (2) to get 


'*(Cri. Appeal No. 1459 of 1968, D/- 
18-11-1969 — Bom.) 


EP/EP/C982/72/KSB 


Ajitprasad .v, ‘State of Mahar ashtra (Mathew J.) (Pr. 1] S.C. 1631 


his sample ‘analysed by the Director. 
but the High Court convicted him and 
sentenced him to 6 months R. I. with 
a fine of Rs. 1000. 


Held that (1) in the absence of any 
application by the acctised under S. 13 
(2) for getting the sample analysed by 
the Director the accused could not 
complain that he was deprived of his 
right to have the sample analysed by 
the Director. AIR 1971 SC’ 1277, Fol- 
lowed. (Para_ 6) 


(2) mere delay and laches on tle 
part of the complainant in getting the 
Summons served was not, in the ab- 
Sence of evidence to show that the 
sample had deteriorated when the 
Summons was served, sufficient to hold 
that the accused was prejudiced by 
reason of deprivation of the right 
under S. 13 (2). (Para 7) 


(iii) that therefore the accused was 
rightly convicted under S. 16 (1) (a) (i) 
read with S. 7 (1). (Para 8) 

(iv) that as there was no evidence 
to show that there was any mechanism 
in the shop to extract fat from un- 
boiled milk or that any water was 
added to the milk, the court was not 
bound to pass a sentence of six months 
for an offence under S. 16 (1) and a 
sentence of 3 months R. I. with a fine 
of Rs. 500 should be passed. 

(Paras 8, 9) 

Cases Referred: Chronological Paras 
AIR 1971 SC 1277=1971-1 SCC 

767=1971 Cri LJ 1075, Babulal 

Hargovindas v. State of Gujarat 6 
(1968) Cri. Appeal No. 161 of 1966, 

D/- 3-5-1968 (SC), Sukamal 

Gupta v. Corporation of Calcutta 7 
AIR 1967 SC 970=1967-2 SCR 

116=1967 Cri LJ 939, Municipal 

Corporation of Delhi v. Ghisa æ 

Ram 6, 7 


M/s. M. P. Kenya and K. Rajendra 
Chowdhary. Advocates, for Appel- 
lant; Mr. B. N. Lokur, Sr. Advocate, 
and Mr. 5. P. Nayar, Advocate (not pre- 
sent), for the Respondent. 


_ The Judgment of the Court was 
delivered by 


MATHEW, J:— This appeal, by 


. Special leave, is from the judgment of 


the High Court of Bombay, convicting 
the appellant under section 16 (1) (a) 
(i) read with section 7 (i) of the Pre- 
vention of Food Adulteration Act (Act 
37 of 1954), hereinafter called the ‘Act’, 
and sentencing him to undergo R. L 
for 6 months and pay a fine of Rs. 


` J S. c. {Prs. i- a Aijitprasad v. State 


.*-4,000/- and, in defaiilt of payment of 
* fine, to undérgs’ R. I. for a further 
period of two months. 

2. 
of a sweet meat shop on Kurla-Andheri 
Road, Bombay. On July 1, 1965, the 
Food Inspector of the Bombay Munici- 
pal Corporation visited. his shop at 
9.55 A.M. and took a sample of unboil- 
ed buffalo-milk after conforming to 
the formalities enjoined by the Act. 
The Food Inspector divided the sample 
into three parts, retained two parts 
with him and delivered the other part 
to accused No. 2, who alone was in 
the shop at the time. The Food Inspec- 
tor sent one part for analysis by the 
Public Analyst.. Exhibit ‘B’ is the 
report of the Analyst. That showed the 
fat con-zent of the milk as only 2.7 per 
cent instead of 6 per cent as required 
by the rules framed under the Act. On 
the basis of the report the accused 
were prosecuted. 


3. Accused No. 1, the appellant, 
admitted that he was the owner of the 
shop and that accused No. 2 who 
actually sold the milk to the Food Ins- 
pector was his nephew. As the where- 
abouts of accused No. 2 could not be 
traced, the case as against him was 
dropped. : 


4, The Magistrate acquitted the 
appellant. His reasoning was as fol- 
lows: the sample was taken on July 1, 
1965; the complaint. was filed on Au- 
gust 12, 1965, summons was served on 
the appellant on November 13, 1965; 
the date for appearance of the accused 


E was on November 26, 1965; the right 


to apply to the Court to have the part 
of the sample delivered to the Vendor 
sent for analysis by the Director, Cen- 
tral Food Laboratory, Calcutta, herein- 
after referred to as the “Director”, ac- 
erued to the appellant only when the 
summons was served on him; since by 
that time the sample would have be- 
come decomposed, he lost the valuable 
right to have the part of the sample 
delivered ‘to the vendor analysed by 
the Director and so, the appellant 
should be acquitted. 


5. The High Court, on appeal 
by the Food Inspector reversed the 
order of acquittal. The High Court 
held that the appellant was bound. to 

make an application under section 13 
- (2) of the Act after paying the prescri- 
bed fee and as no such application was 
filed, by the appellant, it could not be 


The appellant was tħe owner 


of Maharashtra (Mathew J.) ALR. ` 


said that the appellant had been de- 
priveid of any Valuable right. And as 


the fat content of milk was deficient. ° 
by 5E per cent, the food. was adulterat- |: 


ed and so, the appellant was guilty of 
the offence. o 


& In this appeal, counsel for: 
the appellant contended that the ap- 
pellant was deprived of his right to 
have the sample analysed by the Direc- 
tor on account of the delay in the.ser- 
vice of summons. He said that the 
appellant was acquitted by the Magis- 
trate because the Magistrate found 
that on account of the delay it would 
be a futile exercise to have sent the 
sample for analysis to the Director and 
as the laches of the complainant was 
‘the reason for the delay in the service 
of summons and the proximate cause 
of the appellant losing his right to get 
the part of the sample delivered to the 
vendor analysed by the Director, the 
appellant was entitled to be acquitted. 
He relied on the decision of this Court 
in Municipal Corporation of Delhi v. — 
Ghisa Ram, (1957) 2 SCR 116 = (AIR 
1967 SC 970), to support his contention. 
We do not think that the case would 
In any way assist the appellant. In. that 
case, the part of the sample delivered 
to the vendor had been sent to the 
Director on the application of the ven- 
dor but, the Director reported that the 
sample had become highly decomposed 
and could not be analysed. It was not 
disputed in that case that the Food 
Inspector had not taken the precaution 
of adding the necessary preservative to 
the sample. So the Court held that 
the valuable right given to the vendor 
under section 13 (2) of the Act could 
not be availed of and the conviction 
was bad. In the present case, the ap- 
pellant never applied to the Court 
to heve the part of the sample with 
him analysed by the Director. Sec- 

tion 13 (2) of the Act states: 


“After the institution of a prosecu- 
tion under this Act the accused vendor 
or the complainant may, on payment 
of the prescribed fee, make an applica- 
tion to the Court for sending the part 
of the sample mentioned in sub-clause 

- (i) oz sub-clause (iii) of Clause (c) of 
sub-section (1) of section 11 to the Di- 
rectcr of the Central Food Laboratory 
-for & certificate; and on receipt of the 
application the Court shall first ascer- 
tain that the mark and seaj or fasten- 
ing as provided in clause (b) of sub- 
section (1) of section 11 are intact and 


1972 


may then despatch the part of the 
sample under its own seal to the Direc- 
tor of the Central Food Laboratory who 
shall thereupon send a certificate to 
the Court in the prescribed form with- 
In one month from the date of receipt 
-of the sample, specifying the result of 
analysis.” 

It is clear from the sub-section that 
the appellant should have made an ap- 
plication after paying the prescribed 
fee if he wanted the part of the sample 
available with him to be sent to the 
Director for analysis. If he had made 
the application after paying the pres- 
cribed fee, the Magistrate would have 
had no option but to send the part of 
the sample for analysis by the Director. 
If in pursuance of the application the 
part of the sample was sent to the Di- 
rector and he had reported that the part 
of the sample was incapable of analy- 
sis for the reason that it was decom- 
posed, the appellant zould perhaps, 
have contended that he was deprived 
of his right to have the sample analysed 
by the Director on account of the laches 
of the complainant and that he should 
be acquitted. But, since the appellant 
never applied under section 13 (2) of 
the Act, he cannot complain that he 
has been deprived of any right. In Ba- 
bulal Hargovindas v. The State of Gu- 
jarat, 1971-1 SCC 767 = (AIR 1971 SC 
1277) Jaganmohan Reddy, J., speaking 
for the Court, said that -inless an appli- 
cation to send the sample to the Direc- 
tor is made, the vendor cannot com- 
plain that he was deprived of his right 
to have the sample analysed by the 
Director. 


T. The learned Magistrate was 
wrong in thinking that no useful pur- 
pose would be served ky sending the 
sample for analysis by the Director. It 
was not for the Magistrate to decide 
without any data that the sample would 
be decomposed and was incapable of 
being analysed. The Food Inspector had 


sworn as P. that he had 
added 8 drops of formalin to 
each part of the sample. Though 


under the rules he should have added 
16 drops to each part, there is no rea- 
son to think that the san-ple became de- 
composed by the time the summons 
was served for that reason. There was 
no evidence before the Magistrate that 
for the reason that the prescribed quan- 
tity of formalin was noz added to each 
part, the part of the sample delivered 


to the vendor was incapable of being 


1972 S. C./103 VII G—1 


Ajitprasad v. State of Maharashtra (Mathew J) [Prs. 6-8] S. C. 1633 


analysed by the Director. Nor did the 
Magistrate rely on that circumstance 
for his conclusion that the sample would 
have become decomposed. The ap- 
pellant could have summoned the Pub- 
lic Analyst and examined him if he 
was serious in his present contention 
that since the prescribed quantity of 
formalin was not added, the part of the 
sample would have become decomposed 
by the time the summon was served, 
and no useful purpose would have been 
served by sending the sample for an- 
alysis by the Director. There was, 
therefore, no evidence that the part of 
the sample available with the appel- 
lant had so deteriorated at the time the 
Summon was served as to be incapable 
of being analysed. In Sukhmal Gupta 
v. The Corporation of Calcutta, Cri: 
Appeal No. 161 of 1966 D/- 
3-5-1968 (SC) Sikri, J. as he then was, 
speaking for the Court, said: 


A TTA it was held by this Court 
in Municipal Corporation of Delhi v. 
Ghisa Ram, (1967) 2 SCR 116 = (AIR 
1967 SC 970) that Section 13 (2) of the 
Act confers a valuable right to have the 
sample given to him analysed by the 
Director of the Central Food Labora- 
tory but “the reason why the convic- 
tion cannot be sustained is that the ac- 
cused is prejudiced in. his defence and 
is denied a valuable right of defending 
himself solely due to the deliberate acts 
of the prosecution”. In this case no pre- 
judice of the defence has been shown. 
It has not been established on the re- 
cord that the sample of tea which was 
available with the appellant had 
deteriorated by the time the summon 
was received. He never utilised the 
right under section 13 (2) of the Act 
of sending the sample to the Director 
of Central Food Laboratory”. 


8. We are of the opinion that 
the High Court was right in coming to 
the conclusion that the appellant was 
guilty of the offence. But we də not 
think that the sentence of 6 months R. 
L and fine of Rs. 1,000/- was called for 
in the circumstances of the case. Since 
the offence fell under proviso (1) of 
Section 16 of the Act, the Court was not 
bound to impose `a sentence of impri- 
sonment for a term of 6 months. The 
appellant had entrusted the running 
of the shop to the second accused, his 
nephew. There is no evidence ta show 
that there was any mechanism in the 
shop by which the fat content could be 
extracted from un-boiled milk. There 
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is also no evidence that any water had 
been added to the milk. 


9. Taking into account all these 
circumstances, we reduce the sentence 
to R. I. for 3 months and the fine to Rs. 
500/- and we direct that in default of 
payment of fine, the appellant will 
undergo R. I. for a further period of 
one month. The appeal is allowed only 
to the extent indicated but is dismissed 
in all other aspects. 

10. “The appellant, if on baï, 
shall surrender to the bail. 

Sentence reduced. 





AIR 1972 SUPREME COURT 1634 
(V 59 C 304) 

(From Calcutta: (1968) 70 I.T.R. 429) 
K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 

The Commissioner of Income-Tax. 
West Bengal II, Caleutta, (In all the 
Appeals), Appellant v. Coal Shipments 
(Pvt.) Ltd. (In all the Appeals), Respon- 
dent. 

Civil Appeals Nos. 1494 to 1498 of 
1971, D/- 14-10-1971.. 

I. T. Act (1922), S. 10 (2) (xv) — 
Business expenditure — Expert busi- 
ness — Agreement between rival ex- 
porters — Payment made under to 


competitor for not carrying business of - 


export, whether capital expenditure. 


The two exporters, the assessee 
company and H..V. Low and Company, 
arrived at a mutual arrangement that 
(i) the H. V. Low and Company would 
not export coal during the subsistence 
of the agreement (ii) it would assist 
the assessee in procuring coal for ex- 
port: (iii) the assessee would carry on 
business of export and pay H. V. Low 
and Company 5 annas (subsequently 
raised to Re. 1 as 5) per ton of coal 
exported. In pursuance of this agree- 
ment the assessee made payments on 
‘various dates. On the question whether 
that part- of the payment which was 
made because of H. V. Low and Com- 
pany having agreed not to export coal 
during the subsistence of the agree- 
ment constituted capital expenditure 
“or revenue expenditure: 


Held: that the payments were al- 
Towable under S. 10 (2) (xv) as reve- 
nue expenditure. (1968) 70 ITR 429 
(Cal), Affirmed. (Paras 14 and 16) 


BP/BP/F195/71/CWM 


L.-T. Commr., W. B. v. Coal Shipments (P) Ltd. 


sessee and M/s. H. V. 


A.L R. 


The arrangement between the as- 
Low & Co. was 
not for anv fixed term but could be 
terminated at any time at the volition 
of any of the parties. Although an 
enduring benefit need not be of an 
ever-lasting character, it should not, 
at the same time, be so transitory and 
ephemeral that it can be terminated 
at any time at the volition of any of 
the parties. (1965) 58 ITR 241 and 
AIR 1955 SC 89, Rel. on. (Para 14) 


Although payment made to ward 
off competition in business to a rival 
dealer would constitute capital expen- 
diture if the object of making that 
payment is to derive an advantage by 
eliminating the competition over some 
length of time, the same result would 
not follow if there is-no certainty of 
the duration of the advantage and the 
same can be put to an end at any time. 
How long the period of contemplated 
advartage should be in order to con- 
stitute enduring benefit would depend 
upon the circumstances: and the facts 
of each individual case. (Para 14) 


The payments made to H. V. Low 

& Co. were related to the actual ship- 

ment of coal in the course of the trad- 

Ing activities of the assessee and had 

no relation to the capital value of the 

assets. The payments were not related 
to or tied up in any way to any fixed 

Sum agreed between the parties. AIR 

1967 SC 477, Rel. on; (1943) 11 ITR 

(Supt) 10, Distinguished. (Para 16) 

Cases Referred: Chronological Paras 

AIR 1967 SC 477 = 62 ITR 566, 
Travancore Sugars and Chemi- 
cals Ltd. v. Commr. of Income- 
tax. Kerala ` 16 

(1965: 58. ITR 241, Commr. of . 
Taxes v. Nchanga Consolidated 
Copper Mines Ltd. 

AIR 1962 SC 680=44 ITR 689, 
Abdul Kayoom v. Commr. ‘of 
Income-tax 10 

AIR 1955 SC 89=27 ITR 34, 

Assam Bengal Cement Co. Ltd. 
v. Commr. of Income-tax, West 
Bengal 13, 15 

(1943: 11 ITR (Supp) 10=1942-2 
KB 184, Henriksen (Inspector of 
Taxes) v. Grafton Hotel Ltd. 17 

(19251 10 Tax Cas 153, Atherton 
v. British Insulated and Helsby 
Cabies Lid. 11, 13 

(1924) 8 Tax Cas 671 = 1924 SC 23L, 
Robert Addie and Sons’ Collieries 
Ltc. v. Commrs. of Inland Reve- 
nue 12 


1972. I.-T. Commr., W. B. v. Coal Shipments (P) Ltd. [Prs. 1-6} S. C. 1635 


_ Mr.S. T. Desai, Sr. Advocate, (M/s. 
S. K. Aiyar, R. N. Sachthey and B. D. 
Sharma, Advocates with him), for the 
Appellant (In all the Appeals) Mr. N. 
A. Palkhivala, Sr. Advocate, (M/s. T. A. 
Ramachandran and D. N. Gupta, Advo- 
cates, with him) for the Respondent 
(In all the Appeals). 


_ The Judgment of the Court was 
delivered by 


KHANNA, J..— This. judgment 
would dispose of five Civil Appeals 
Nos. 1494 to 1498 of 1371 by Special 
Leave filed by the Commissioner of 
Income-tax, West Bengal against the 
judgment of Calcutta High Court 
whereby the question referred to that 
Court under section 66 (1) of the Indian 
Income-tax Act, 1922 (hereinafter 
referred to as the Act) for five assess- 
ment years was answered in favour 
of the assessee respondent Coal Ship- 
ments (P) Ltd. During the pendency 
of the appeals, the name of the res- 
pondent was changed to Heilgers 
Investment Ltd. ` a 

2. The matter relates to the as- 
sessment years- 1951-52 1952-53, 1953- 
54, 1954-55 and 1955-&6, the corres- 
ponding accounting years for which 
ended 31-3-1951, 31-3-1952, 31-3- 
1953, 31-3-1954 and 31-3-1955 respecti- 
vely. ; ' 


3. The respondent was one of 
the companies which exported coal 
from India to Burma before the 
Second World War. Am5ngst the other 
exporters were Messrs. Karam- 
chand Thaper & Bros. Ltd., Messrs. 
Macheill Barry Ltd., Messrs. Andrew 
Yule & Co. Ltd. and Messrs. H. V. Low 
& Co. Ltd. The shipment of coal to 
Burma Railways before the war was 
the subject of open tender. After the 
cessation: of hostilities in 1946, it be- 
came possible to resume the export of 
coal to Burma. In ord=2r to overcome 
the difficulties in the conduct of the 
trade following the war, the members 
of the coal trade in Bengal formed an 
association styled Coal Exporters and 
Charters Association. The respondent 
company as well as M/s. H. V. Low and 
Co. Ltd. were two of the major mem- 
bers of the said association. When M/s. 
H. V. Low & Co. Ltd learnt of the 
resumption of coal export to Burma 
by the respondent in 1946, they also 
expressed *intention to export coal to 
Burma. Thereupon the two companies 
came to an understanding and arrived 


- assessment years . 


at a mutual. arrangement or agreement 


‘on the following lines: 


- (Gi) M/s. H. V. Low & Co. Ltd. 
would not export coal to Burma during 
the subsistence of the agreement. 

(ii) M/s. H. V. Low & Co. Ltd. 
would assist the respondent in procur- 
ing coal for shipment to Burma. 

(iii) The respondent would carry 
on the coal shipping business and pay 
M/s. H. V. Low & Co. Ltd. @ Rupees 
/5/- per ton (subsequently ‘raised to 
Rs. 1/5/- per ton) of coal shipped to 
Burma. : . 

Å. According to the respondent, 
the last shipment of coal under. the 
above arrangement was made in June, 
1954 after which the arrangement 
came to an end automatically and the 
Government of Burma made some 
other arrangement for its coal require- 
ment. 


5. The  assessee respondent 
claimed to have made the following 
payments to M/s. H. V. Low & Co. 
Ltd. or their nominees in pursuance of 
the aforesaid agreement during. the 
period of five accounting ‘years from 
Ist April, 1950 to March 31, 1955: 


Rs. 
1951-52 91,149 
1952-53 1,77,898 
1953-54 3,03,631 
1954-55 - 2,32,355 
1955-56 ~ 79,917 


The amounts mentioned above were 
taxed in the hands of M/s. H. V. Low 
& Co. Ltd. The respondent claimed the 
payment of the above amounts as ad- 
missible business expenditure for the 
in question. The 
Income-tax Officer held that the ex- 
penditures claimed could not be allow- 
ed, as there was no written agreement 
in proof of the alleged arrangement 
and it was not possible to say that the 
payments were made for the purpose 
of the assessee’s business. The Income- 
tax Officer further held that even 
assuming that the payments were 
made to keep off M/s..H: V. Low & 
Co. Ltd. from the Burma trade, they 
were payments to secure a monopoly 
and were not, therefore, allowable as 
revenue expenditure. The Appellate 
Assistant Commissioner on appeal up- 
held the order of the Income-tax Offi- 
cer. . ; 

6. When the matter came up in 
second appeal before the’ Income-tax 
Appellate Tribunal, the Tribunal found 
that there was some discrepancy: in 
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the facts stated on behalf of the as- 
sessee and the Revenue. The Tribunal 
thereupon required the respondent 
company to swear an affidavit in sup- 
port of the facts relied upon by it. In 
pursuance thereof, Sir Walter Michel- 
more, Director of Managing Agents of 
the respondent company filed an 
affidavit. Sir Walter was also examin- 
ed orally before the Tribunal. The case 
was . thereupon remanded to the 
Income-tax Officer to verify the facts 
as stated in the affidavit of Sir Walter 
and report back to the Tribunal. The 
Income-tax Officer after making fur- 
ther investigation submitted his report. 
In deciding the appeal, the Tribunal 
formulated two points for its decision: 


(1) Were the payments for the 
purpose of the assessee’s trade in terms 
of the alleged agreement? 


(2) If the answer to the above 
question is in the affirmative, did the 
assessee acquire a monopoly by such 
payment? 

Both the questions were answered in 
favour of the respondent by the Tri- 
bunal. It was held that the payments 
were made in pursuance of the alleged 
agreement in the interest of the res- 
pondent’s trade. The version of the 
respondent about its agreement with 
M/s. H. V. Low & Co. Ltd. was accept- 
ed. According to the agreement, M/s. 
H. V. Low & Co. Ltd. agreed to assist 
the respondent in procuring coal for 
' export to Burma whenever asked to 
do and further agreed not to export 
coal to Burma during the subsistence 
of the arrangement. The agreement 
was found to have been acted upon 
and it was held that M/s. H. V. Low 
& Co. Ltd. supplied varying quantities 
of coal to the respondent for shipment 
to Burma. It was further held that 
the respondent company did not acquire 
any monopoly rights to carry on 
Burma trade and the impugned pay- 
ments were ‘made to carry on the 
trade in a more facile and profitable 
manner. The Tribunal found that the 
arrangement arrived at verbally be- 
tween the respondent and M/s. H. V. 
Low & Co. Ltd. was a temporary mea- 
sure liable to be terminated at will and 
the respondent company did not derive 
any advantage of an enduring charac- 
ter by such payments. The expendi- 
tures in question were, in the opinion 
of the Tribunal, attributable to reve- 
nue and not to capital, As such, they 
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were held to be permissible expendi- 
tures under Sec. 10 (2) (xv) of the Act 
T. On application filed by the 
Revenue, the following question was 
referred to the High Court :— 


“Whether on the facts and in tħe.! | 
circumstances of the case, the payments 
made by the assessee to M/s. H. V. Low 
& Co. Ltd. or their nominees were of 
a capital nature and as such not al- 
lowakle under section 10 (2) (xv) of. 
the Income-tax Act, 1922?” 
Tè was not disputed before the High 
Court that there was an agreement be= 
tween the respondent and M/s. H. V. 
Low & Co. Ltd. on terms stated by 
the respondent and that the payments 
in question were made under that 
agreement. Tne High Court held that 
the arrangement entered into by the 
respondent with M/s. H V. Low & 
Co. Lid. was not such as was likely to 
have an enduring beneficial effect. 
In the opinion of the High Court, there 
was ro certainty of duration and the 
arrangement could be terminated of 
revoked at any time. The considera- 
tion of the arrangement, it was observ- 
ed, was not paid once for all but was 
related to uncertain shipments to be 
made. The arrangement, it was further 
held, did not create any monopoly or 
bring about any capital advantage to 
the assessee. The respondent was 
held entitled to claim the deduction of 
the expenditures under section 10 (2) 
(xv) cf the Act. In the result, the ques- 
tion referred.to the Court was ans- 
werec in the negative and in favour of 
the assessee. 


8. We have heard Mr. Desai 
on behalf of the appellant and Mr. 
Falkhiwala on behalf of the respon- 
dent and are of the opinion that there 
is no merit in these appeals. The Tri- 
bunal has found that the amounts in 
question were paid by the respondent 
to M/s. H. V. Low & Co. Ltd. in pur- 
suanc2 of the agreement according to 
which M/s. H. V. Low & Co. Ltd. were 
to assist the respondent in procuring 
coal for shipment to Burma and were 
themselves not to export coal to 
Burma during the subsistence of the 
agreement. The above findings of fact 
are fcr the purpose of these proceedings, 
binding upon the appellant and conse- 
quently no attempt was made either 
in the High Court or in this Court to 
assail them. The payments which were 
made by the respondent to M/s. H. V4 
Low & Co. Lid., it would thus appeal, ; 
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were because of the assistance render- 
ed by them for shipment of coal to 
Burma and for abstaining from ex- 
porting coal to Burma during the sub- 
sistence of the agreement. So far as 
the payment is concerned which was 
made to M/s. H. V. Low & Co. Ltd. 
for assistance to the zespondent in 
procuring coal for shipment to Burma, 
it was admittedly an item of revenue 
expenditure. The controversy be- 
tween the parties has centered on the 
point as to whether that part of the 
payment which was made because of 
M/s. H. V. Low & Co. Ltd having agre- 
ed not to export coal to Burma during 
the subsistence of the agreement constl- 
tuted capital expenditure or revenue 
expenditure. 

9. Mr. Desai on behalf of the 
appellant contends that as the payment 
was made for warding off competition 
by rival coal exporters, the payment 
should be held to be a cavital expendi- 
ture. The fact that there was no cer- 
tainty of the duration of the arrange- 
ment between the respondent and M/s. 
H. V. Low & Co. and the same could 
be terminated at any time, according 
to the learned counsel, is wholly im- 
material. As against that, Mr. Palkhi- 
wala argues that in order to constitute 
capital expenditure, the object of the 
expenditure should be to secure an 
advantage of enduring nature. When 
there is no certainty of the duration 
of the arrangement and the same can 
be revoked at any time, the advantage 
cannot be said to be o? an enduring 
character and the expenditure cannot 
be held to be of a capital nature. Fur- 
ther as the payment was related to the 
quantum of coal shipped to Burma in 
the course of trading activity and was 
not connected with the capital value 
of the assets, the payment, Mr. Palkhi- 
wala submits, should be considered to 
be revenue expenditure. In our opin- 
ion, there is considerable force in Mr. 
Palkhiwala’s submission. 


10. Judicial decisions have, 
from time to time, laid down some 
broad principles in order to determine 
whether an expenditure is of a capital 
nature or revenue nature. Despite the 
enunciation of those principles, it is 
not always easy to decide the ques- 
tion in the context of the circumstan- 
ces of an individual case. Considerable 
difficulty is experienced in border line 
cases. It was in this connection that 
Hidayatullah, J. (as he then was) ob- 
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served in Abdul Kayoom v. Commr. 
of Income-tax, 44 ITR 689 = (AIR 
1962 SC 680) that 

“none of the tests (laid down In 


‘various authorities) is either exhaus- 


tive or universal. Each case must de= 
pend on its own facts, and a close simi- 
larity between one case and another is 
not enough because even a single 
significant detail may alter the entire 
aspect. In deciding such cases, one 
should avoid the temptation to decide 
Cases...... by matching the colour of 
the one case against the colour of 
another”, 


11. TE may be apposite at this 
stage to refer to some of the broad 
tests which have been laid down to 
distinguish the capital expenditure from 
revenue expenditure. In the case of 
Atherton v. British Insulated and 
Helsby Cables Ltd., (1925) 10 Tax Cas 
153, Lord Cave, L.C. laid down the fol- 
lowing criterion which has been refer- 
red to in most of the subsequent cases: 


“But when an expenditure is made 

not only once and for all, but with a 
view to bringing into existence an asset 
or an advantage for the enduring bene- 
fit of a trade, I think that there is 
very good reason (in the absence of 
the special circumstances leading to an 
opposite conclusion) for treating such 
an expenditure as properly attributable 
not to revenue but to capital”. 
The Courts have to bear in mind, 
according to the dictum laid down 
in the above case, whether it was an 
expenditure forming “part of the cost 
of the income-earning machine or 
structure” as opposed to part of “the 
cost of performing the income earn- 
ing operations’. In that case, the House 
of Lords dealt with a fund whilch had 
been created bythe respondent com- 
pany as a nucleus ofa pension fund for 
its employees. After handing over the 
money to trustees for the employees, 
the company claimed that the money 
should be charged to revenue. The 
claim of the company was rejected by 
the House of Lords on the ground that 
the payment of money created for it- 
self an enduring benefit or advantage 
which was of a capital nature. 

12. In the case of Robert Addie 
and Sons’ Collieries Ltd. v. Commrs. of 
Inland Revenue, (1924) 8 Tax Cas 671, 
Lord President Clyde gave the follow- 
ing test: ‘ 

“Tt is necessary accordingly to 
attend to the true nature of the expen- 
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diture, and to ask one’s self the ques- 
tion, is it a part of the Company’s 
working expenses? —is it expenditure 
faid out as part of the process of profit 
earning? — or, on the other hand, is it a 
capital outlay?—is it expenditure neces- 
sary for the acquisition of property or 
of rights of a permanent character, the 
process of which is a condition of carry- 
ing on its trade at all? 


13. The expression ‘once and 
For all’ used in the dictum laid down 
in Atherton’s case, (1925) 10 Tax Cas 
153 (supra) was referred to by Bhag- 
wati, J. speaking for this Court in the 
case of Assam Bengal Cement Co. Ltd. 
v. Commr. of Income-tax, West Bengal 
27 ITR 34 = (AIR 1955 SC 89) 
and it was observed that the ex- 
pression was used to denote an 
expenditure which is made once and 
for all for procuring an enduring bene- 
fit to the business as distinguished from 
a recurring expenditure in the nature 
of operational expenses. The character 
of the payment can be determined, it 
was added, by looking at what is the 
true nature of the asset which has been 
acquired and not by the fact whether 
it is a payment in a lump sum or by 
instalments. It is also an accepted pro- 
position that the words ‘permanent’ 
and ‘enduring’ are only relative terms 
and not synonymous with perpetual or 
ever-lasting. 


14. ‘There are some other tests 
Tike those of fixed capital and circulat- 
ing capital for determining the nature 
of the expenditure. An item of disburse- 
ment can be regarded as capital’ ex- 
penditure when it is referable to fixed 
capital. It is revenue when it can be 
attributed to circulating capital. It is 
not the case of any party that this test 
of fixed and circulating capital can be 
invoked in this case nor has reference 
been made to some of the other tests. 
The case which has been set up on be- 
half of the revenue is that as the object 
of making the payments in question 
was to eliminate competition of a rival 
exporter, the benefit which enured to 
the respondent was of an enduring 
nature and as such, the payment should 
be treated as capital expenditure. 
find ourselves unable to accede to this 
contention because: we find that the 


arrangement between the respondent. 


and M/s. H. V. Low & Co. Ltd. was not 
for any fixed term but could be termi- 
nated at any time at the volition of 


We 


A-I R. 
any of the- parties. Although an en-}. 


. during benefit need not be of an ever- 


Jasting character, it should not, at the 
same ‘time, be so transitory and ephe- 
meral that it can be terminated at any 
time at the volition of any of the par- 
ties. Any other view would have the 
effect of rendering the word ‘enduring’ 
to be meaningless. No cogent ground 
or valid reason has been given to us 
in support of the contention that even 
though the benefit from the arrange- 
ment to the respondent may not be of 
a permanent or enduring nature, the 
payments made in pursuance of that 
arrangement would still be capital ex- 
penditure. Such a contention indeed 
was repelled by the Judicial Commit- 
tee in the case of Commr. of Taxes v. 
Nchanga Consolidated Copper Mines 
Ltd.. (1965) 58 ITR 241. The respon- 
dent company in that case together with 
two other companies — Rhokana Cor- 
poration Ltd. and Bancroft Mines Ltd. 
formed a group for carrying on the 
business of copper mining. Following a 
steep fall in the price of copper in the 
wor-d market the group, in common 
witk. other producers, decided volun- 
tarily to cut their production by 10 
per cent. In effecting the cut, it was 
agreed that Bancroft Mines Ltd. should 
ceas2 production for one year and 
that the respondent. company and . 
Rhokana Corporation. Ltd. should 
undertake between: them the: whole 
group programme for the year reduced 
by-the overall cut of-10 per cent. It 
was further agreed to pay a sum to 
Bancroft Mines Ltd. to compensate it 
for she abandonment of the. production 
for the year. Question arose whether 
the compensation which the respondent 
Company“ had paid to Bancroft Mines 
Ltd. was expenditure of capital nature? 
The Judicial Committee held that the 
compensation paid was an allowable de- 
duction in determining the respondent 
Company’s taxable income. The ex- 
penditure, in the view of the Judicial 
Committee, had no analogy with ex- 
penditure for the purpose of acquir- 
ing a business or a benefit of long 
term or enduring contract. Viscount 
Radcliffe who delivered the judgment 
while dealing with the question of 
expenditure observed: 


“It bought one right only. the 
Tright: to have Bancroft out of produc- 
tion . for 12 months. . White, no doubt, 
morey paid to acquire a business or to 
shut a business down for good or to ~ 
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acquire some contractual right to last 
for years may well be capital expendi- 
ture, it seems a contradiction in terms 
to speak of what Nchanga thus acquir- 
ed, which exhausted itself and was 
created to exhaust itself within the 12 
months’ period within which profits 
are ascertained, as constituting an 
enduring benefit or as an accretion to 
the capital or income-earning struc- 
ture of the business. IZ the expendi- 
ture is to be treated as 2apital expen- 
diture at all, it cannot be for any 
reason such as that.” 

Although we agree that payment made 
to ward off competition in business to 
a rival dealer would constitute capital 
expenditure if the object of making that 
payment is to derive an advantage 
by eliminating the competition over 
some length of time, the same result 
would not allow if there is no certainty 
of the duration of the advantage and 
the same can be put to an end at any 
time. How long the period of contem- 
plated advantage should be in order 
to constitute enduring benefit would 
depend upon the circumszances and the 
facts of each individual zase. 


15. In the case of Assam 
Bengal Cement Co. Ltd. 27 ITR 34 = 
(AIR 1955 SC 89) (supra), the appellant 
company acquired from the Govern- 
ment of Assam a lease of certain lime- 
stone quarries for a period of twenty 
years for the purpose cf carrying on 


the manufacture of cement. In addi- 


tion to the rent and royalties, the ap- 
pellant. agreed to pay the lessor 
annually a sum of Rs. 5,000/- during 
the whole period of the lease as a pro- 
tection fee and in consideration of that 
payment the lessor undertook not to 
grant to any person any lease, permit 
or prospecting licence for lime-stone in 
a group of quarries withcut a condition 
that no limestone should be used for 
the manufacture of cement. The an- 
pellant also agreed to pay Rupees 
35.000/- annually for five years as a 
further protection fee and the lessor in 
consideration of that payment gave a 
similar undertaking in respect of the 
whole district. It was held by. this 
Court that as a result of the annual 
payment of the amounts of Rupees 
5,000/- and Rupees 35,000/-, there 
enured an advantage to the appellant 
for the whole period of the lease and 
as such it wes capital expenditure. 


16. Apart from tae above, we 
find that the payments to M/s. H V. 


Low and Co. Ltd. were related to the 
actual shipment of coal in the course 
of the trading activities of the respon- 
dent and had no relation to the capital 
value of the assets. The payments 
were not related to or tied up in any 
way to any fixed sum agreed between 
the parties. The dictum laid down 
by this Court in Travancore Sugars and 
Chemicals Ltd. v. Commr. of Income- 
tax, Kerala, 62 ITR 566 = (AIR 1967 
SC 477) in the circumstances is attract- 
ed. The appellant company in that case 
was to take over the assets of sugar 
manufacturing concern a distillery anda 
tincture factory of the Government 
of Travancore. The promoters of the ap- 
pellant company in that connection 
entered into an agreement with the 
Government. The cash consideration 
for the sale of the assets of the sugar 
manufacturing concern was Rupees 
3.25 lakhs, that for the sale of the 
distillery was agreed to be arrived at as 
a result of joint valuation and that for 
the sale of the assets of the tincture 
factory was the book value. The 
Government agreed to recognise the 
transfer of the licence for the distillery 
to the appellant company and to 
secure the continuance of the licence 
for a period of 5 years after the termi- 
nation of the existing licence. The 
Government also agreed to purchase 
the pharmaceutical products manufac- 
tured by the appellant company. 
Apart from the cash consideration, 
Clause 7 of the agreement provided 
that the Government would be entitl- 
ed to 20 per cent. of the annual net 
profits subject to a maximum of Rupees 
40,000/- after providing for deprecia- 
tion and remuneration of the 
secretaries and treasurers. Clause 7 
was amended’ in January, 1947 to 
the effect that the Government 
would be entitled to 10 per cent. of 
the annual net profits. Question arose 
whether an amount `of Rupees 42,480/~ 


which was payable under Clause 7 of 


the agreement was a permissible ex- 
penditure under Section 10 of the In- 
come-tax Act. It was held that the 
above payment was in the nature of re- 
venue . expenditure and not capital 
expenditure. Ramaswami, J. speak- 
ing for the Court dealt with the matter 
in the followng words :— 


“Examining the transaction from 
this point of view, it is clear in the 
present case that the consideration for 


the sale of the three undertakings in. 
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favour of the appellant was: (1) the 
cash consideration mentioned in the 
principal agreement, viz. Clauses 3, 
4 (a) and 5 (a) and (2) the consideration, 
that Government shall be entitled to 
twenty per cent. of the net profits earn- 
ed by the appellant in every year sub- 
fect to a maximum of Rupees 40,000/- 
per annum. With regard to the second 
part of the consideration there are 
three important points to be noticed. 
‘In the first place, the payment of com- 
mission of twenty per cent. on the net 
profits by the appellant in favour of 
the Government is for an indefinite 
period and has no limitation of time 
attached to it. In the second place, the 
payment of the commission is related 
to the annual profits which flow from 
the trading activities of the appellant- 
company and the payment has no rela- 
tion to the capital value of the assets. 
In the third place, the annual payment 
of 20 per cent. commission every year 
fs not related to or tied up, in any way, 
to any fixed sum agreed between the 
parties as part of the purchase price of 
the three undertakings. There is no 
reference to any capital sum in this 
part of the agreement. On the con- 
trary, the very nature of the payments 
excludes the idea that any connection 
with the capital sum was intended by 
the parties.” 


The above observations in our opinion 
have a direct bearing on the present 
case. « 


17. Mr. Desai has referred to 
the following observations of Lord 
Greens in Henriksen (Inspector of 
Taxes) v. Grafton Hotel Ltd., (1943) 11 
ITR (Supp) 10 :—- | 


“It appears to me that there can 
be no difference in principle between a 


payment out-and-out :for monopoly” . 


value anda payment in respect of a 
term. Each licence granted for a 
term must stand by itself since an ap- 
plication for its renewal falls to be 
treated as an application for a new 
licence. This is what I mean when I 
say that there is a false appearance of 
periodicity about these payments. 
Whenever a licence is granted for a 
term, the payment is made as ona 
purchase of monopoly for that term. 
When a licence is granted for a subse- 
quent term, the monopoly value must 
be paid in respect of that term, and so 
on. The payments are recurrent if the 
licence is renewed; they are not 
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periodical, so as to give them the quality 
of payments which ought to be debited 
to revenue account. The thing that is 
paid for is of a permanent quality al- 
though its permanence being condi- 
tioned by the length of the term is 
short-lived. A payment of this character 
appears to me to fall into the same 
class as the payment of a premium on 
the grant of a lease which is admitted- 
ly not deductible.” 


18. Particular reliance has 


been placed by Mr. Desai upon the 


concluding part of the above observa- 
tions. The portion relied upon, in our 
opinion, has to be read in the con- 
text of the preceding lines and the facts 
of that case. The lessees of the licenc- _ 
ed premises in that case, under a co- 
venant in their lease, paid annually 
certain sums imposed by the licensing 
justices as instalments of the monopoly 
on the grant and renewal of the licence 
for three years period. It was contend-: 
ed that those sums were not capital 
payments but should be regarded as 
revenue payments. It was held that 
moncpoly value payments were impos- 
ed for the term of the licence on grant 
or renewal though the fact that permis- 
sion was given to pay by yearly instal- 
ments gave a false appearance of 
periodicity. Such payments, in the | 
opinion of the Court, fell into the same ' 
class as a premium paid on the grant of 
a lease and as such should be regarded 
as cépital nature. It is obvious that 
the cuestion involved in that case was 
different and the appellant can derive 
no assistance from it. i 


19. The appeals consequently 
fail and are dismissed with costs. 


One set of costs. 
Appeals dismissed. 
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_ States Reorganisation Act (1956), 
Ss. 115(7), Proviso 117 and 127 — Pre- 
vious approval of the Central Govern- 
ment, as contemplated by the Proviso, 
must not be presumed but must be 
either categorically given or that ap- 
proval becomes unmistakably apparent 
from the correspondence between the 
State Governments and Central Govern- 
ment — (X-Ref. :— Civil Services — 
Punjab Police Clerical Services (State 


. Service Class I), Rules (1960), R. 10. 


(Para 10) 


= Thus it was held that the Punjab 
Police Clerical Service (State Service 
Class III) Rules (1960) could not ap- 
ply to the facts of this case as they 
were not issued with the previous ap- 
proval of the Centrel Government 
under Section 115 and that only those 
directions which the Central Govern- 
ment could give under Section 117 
read with Section 127 of the Act would 
govern the ‘inter se seniority of the 
parties in this case. (Para 9) 


Cases Referred: Chronological Paras 


1970 Ser LR 768 (SC), Mohammad _ 
Bhakar v. Y. Krishna Reddy 9 

(ATR 1965 SC 136 = (1364) 7 SCR : 
549, Raghavendra Rao v. Deputy 
Commr. South Kanara 


Appellant in Person; Mr. H. L. 
Sibal, Advocate General (for the State 
of Punjab), (Mr. R. N. Sachthey, Advo- 
cate with him), for Respondent Nos. 1 
to 3; Respondent No. 4 in Person. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J. :— 
This appeal is by Special Leave against 
the summary rejection of the Letters 
Patent Appeal challenging the Judg- 
ment of a Single Judge of the Punjab 
and Haryana High Court. The appel- 
fant was an Assistant Grade Clerk in 
the Police Department in the State 
of Punjab prior to its Reorganisation. 
Respondent 4 was also occupying a 
similar post in the Petiala and East 
Punjab States Union (hereinafter call- 
ed ‘Pepsu’) as Head Assistant which 
was equivalent to the post of an As- 
sistant. At the time o the States re- 
organisation a provisional list of the 
persons in this service was prepared 
and published in 1957 in which the 4th 
Respondent was given 6th place while 
5 others namely Prakash Chand, Jas- 
want Singh, Gurcharan Dass Vaid (the 
Appellant), Santokh Singh and Hem 
Raj were given 17th, 18th, 19th, 20th 
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and 21st place respectively. Respon- : 
dent 4 appealed to the Government of 
India which under the State Re- 
organisation Act 1956 was the com- 
petent authority to determine this 
question, against his seniority in the 
provisional list. While this appeal was 
pending promotions were made and 
Prakash Chand and Jaswant Singh 
were promoted as Deputy Superinten- 
dent (Office) on 25-7-58 while the Ap- 
pellant was promoted on 23-8-58, Hem 
Raj and Santokh Singh on 6-10-58. 
After these promotions were given the 
Government of India accepted the ap- 
peal of Respondent 4 on 11-7-59 and . 
placed him at serial No. 16 in tthe pro- 
visional seniority list i.e. over Prakash 
Chand. This decision was communicat- 
ed to the Inspector General of Police 
on the 18th August 1959. The In- 
spector General of Police in the mean- 
while had promoted on 7th Decem= 
ber 1959 five other persons as officiating 
Deputy Superintendents who were also 
Juniors to Respondent 4 and were in 
fact junior even to the first five who 
Were earlier promoted. The respon- 
dent appealed on 15-1-60 against the 
first and second batch of promotions 
made overlooking his seniority. It is 
alleged that on the 18th August 1960 
the State Government had examined 
the .service records of the 10 officials 
who were given promotion, gave them 
a personal hearing and rejected the re- 
presentation of Respondent 4. On 9th 
November 1960, Prakash Chand who 
was at serial No. 17 and below the 
seniority of Respondent 4 as accepted 
by the Government of India was pro- 
moted as Superintendent. It is also 
alleged, though we find no order of the 
Government stating that Respondent 4 
was not considered fit for promotion 
and that he may wait for one more 
year namely upto 18-8-1960 after 
which his ‘fitness or otherwise would 
be determined. The appellant con- 
tends that this was a case of superses- 
ston under R. 6 (3) of 1963 Rules, R. 8 
otvhich provides that inter se seniority 
wilisonly be determined by the dates 
of ‘substantive appointment in the 
same post ie. for the purposes of the 
same post and not for different posts. 
This averment has been made in the 
affidavit of the appellant but as we said, 
that since there is no specific order of 
the Government superseding Respon- 
dent 4 we cannot accept this contention 


as valid. This contention however is to 
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a large extent contradicted by the fact 
that soon thereafter on the 22nd March 
1960 the Respondent was promoted 
and assumed charge of his office. 
After this promotion the State Govern- 
ment rejected the appeal earlier filed 
by the Respondent 4 against his super- 
Session. Thereafter the Government 
on 22-1-63 confirmed Prakash Chand 
as Deputy Superintendent with effect 
from 24-12-60. Jaswant Singh, Gur- 
charan Das Vaid the Appellant and 
Hem Raj were confirmed on March 1, 
1962 and Santokh Singh with effect 
from July 17, 1952. By another noti- 
fication dated 19-1-65 the remaining six 
officiating Deputy Superintendents in- 
cluding Respondent 4 were confirmed 
in their appointment with effect from 
January 13, 1963, in the - existing 
vacancies. The Inspector General of 
Police in the return filed by him ex- 
plained that the approval of the 
Public Service Commission in respect 
of the four officials Prakash Chand, 
Jaswant Singh, Gurcharan Dass Vaid 
and Santokh Singh was taken on a mis- 
taken view that seniority which was 
determined under the Punjab Police 
Clerical Service (State Service Class 
IIT), Rules 1960 (hereinafter called 
‘the 1960 Rules’) which had not come 
into force in February-March 1960 but 
were enforced with effect from Decem- 
ber 2, 1960 would govern their cases. 
On this mistaken view it was said 
that the name of Respondent 4 was 
not sent to the Commission as he was 
considered to be a Junior-Officer. On 
April 18, 1965, however, the Central 
Government issued an order under 
Section 117 of the States Reorganisa- 
tion Act 1956 directing the Govern- 
ment of Punjab to determine the 
Seniority, pay and other matters con- 
cerning the Officers -included in the 
final gradation lists in accordance with 
the principles set out below: . 

“(1) Promotions made before 27th 
February, 1961, on the basis of the pro- 
visional gradation lists shall not be dis- 
turbed. 


for future promotion on the basis of 
seniority determined in accordance with 
the principles set out hereafter shall 
not be prejudiced. 

(2) Promotions made after 27th 
February, 1961 on the basis of the 
provisional gradation lists shall be 
reviewed to the extent necessary to 
give effect to the claim of officers who 


Provided that the claims of officers | 


are senior in the final gradation lists to 
the officers who have been promoted. 


(©) The seniority of an officer who. 
would have been available on Ist 
November 1956, should be counted 
from the date on which an officer 
Junior to him had started continuous 
Officiation in the higher post because 
of his promotion under the provisional 
gradation lists. 


(4) The pay of an officer whose 
Ppromction and seniority is determined 
in accordance with Clauses (2) and (3) 
Shall be fixed at a stage which he would 
have attained in the time-scale of the 
higher post if he had been promoted 
to that post on the date set out in 
Clause (3); 


Provided that he shall not be 
entitled to arrears of pay for the period 
to the date of his actual promotion. 


Action as aforesaid may be taken 
without prejudice to the principles of 
promotion on merit whatever applic 
able.” 


2. The provisions of Section 127 
of the States Reorganisation Act gave 
an overriding effect to the directions 
given by the Central Government 
which would prevail against rules of 
all other services. It appears that one 
Ram Narain Bahl one of the six per- 
sons who were confirmed by the order 
dated 19-1-65, along with Respondent 4, 
made a representation against that order 
and tke Inspector General of Police is- 
sued é notification on 27-7-66 fixing 
the seniority of the six Deputy Super- 
intend2nts to whom the notification of 
1-1-65 related, as a result of which 
Respondent 4 became senior to the 
other five. Vishwanath Sharma one 
of the six affected by that order who 
was appointed on 7-12-59 prior to 
Respondent 4 filed a Writ Petition 
challenging the notification dated 19-1- 
65 as well as the one dated 27-7-66. In 
view cf the fact that when the Writ 
Petition came up for hearing before 
the Single Judge of the. High Court 
the Inspector General made a state- 
ment that the question of the seniority 
of various officers concerned would be 
decided afresh and it was prayed that 
the case may be dismissed. In that 
case Respondent 4 was Respondent 11 
and he also raised no objection to the 
Writ Petition being dismissed, as long 
as it cid not affect him. By the time 
the matter was adjourned and came up 
for hearing on 27-1-67 a fresh notificas 


s. 
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tion had been issued on 17-1-67 accord- 
ing to which different Jates of confir- 
mation in the rank of Deputy Superin- 
tendents were given to the respective 
persons. In view of this, that Writ 
Petition was dismissed on the ground 
that the impugned orders had been 
superseded by the Gavernment itself 
and .that Vishwanath Sharma would 
be at liberty to file ancther Writ Peti- 
tion challenging the order dated 17-1- 
67 if he was so advised. It may here 


be mentioned that Respondent 4 was. 


promoted as officiating Superintendent 
on July 26, 1966 and he was given 
March 1, 1962 as the deemed date of 
confirmation as Deptty Superinten- 
dent in accordance with the directive 
of the Central Government dated 18th 
April 1965 by an ordez dated Decem- 
ber 7/9, 1966. The appellant filed an 
appeal against that order on Decem- 
ber 22, 1966. It is unnecessary to set 
out the various views which the several 
Departments expressed in this regard 
while processing the appeal including 
that of the Chief Secretary, Legal Re- 
membrancer and the Advocate 
General, as that will not in any way 
determine the question raised in this 
appeal. What really matters is that 
the appeal was rejected on. 26-11-68 
after the Writ Petition was filed by the 
Appellant. Sometime before the ap- 
peal of this Appellant was rejected the 
Inspector General on 19th October, 
1968 issued the following notification 
- published- in the Gazette dated ist 
November, 1968 :— 4 ss 


“Promotion: Consequent upon the 
implementation of the directive issued 
by the Government of India, Ministry of 
Home Affairs, vide their order No. 
14/4/60-SR (S), dated the 18th April, 
1965, read with No. 17/10/67-SR (S) 
dated the 24-2-1968 the President 
of India is pleased to give deemed 
date of promotion as officiating Super- 
intendent (Office) to Shri Kishan Chand 
(Respondent 4) from April 6, 1961. 
He will get the benefit of increments 
from 6th April, 1961, but will not be 
entitled to arrears of pey for the period 
rom April 6, 1961, to July 25, 1966”. 
Thereafter, by notification dated Febru- 
ary 26, 1969, respondent 4 was con- 
firmed as Superintendent with effect 
from January 29, 1963, the date from 
which his immediate junior, Jaswant 
Singh had been confirmed. By this 
order Jaswant Singh (one of the 11 per- 

sons who were earlier confirmed) was 
& 


rr 
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deconfirmed with effect from Septem- 
ber 2, 1965, on which date a permanent 
vacancy occurred due to the retire- 
ment of Shri Gurbux Singh Brar. 


i The appellant did not how- 
ever challenge these two aforesaid noti- 


fications as they had been published ` 


after the filing of the Writ Petition. 
The learned Judge who heard the 
Writ Petition of the appellant however 
decided with the concurrence of the 
Counsel on both sides, to adjudicate on 
the validity of both these notifications 
also in order to see whether any relief 
can be granted to the appellant. 


4. It may also be mentioned 
that after the deemed date of confirma- 
tion as Deputy. Superintendent was 
given to Respondent 4 as March 1, 
1962 with effect from which date 
Jaswant Singh, the appellant and Hem 
Raj had been confirmed, it was con- 
sidered that Respondent 4 had become 
senior to all of them by virtue of his 
seniority in the grade of . Assistant in 
accordance with Rule 8 of 1933 rules 
and in order to render him justice in 
accordance with the directive of the 
Central Government dated April 18, 
1965, his case was reopened so as to 
consider whether he could be given 
the deemed date of promotion as 


Superintendent with effect from April- 


6, 1961, on which date, Jaswant Singh 


had been promoted as officiating . 


Superintendent. 
cord of Respondent 4 and Jaswant 
Singh were compared and the In- 
spector. General of Police was of the 
opinion that the records of Respondent 
4 as officiating Deputy Superintendent 
was superior to that of Jaswant Singh. 
A reference was thereafter made to 


To this end the re- ' 


— 


the Public Service Commission to find : 


out whether Respondent 4 was fit to be 
given promotion as officiating Superin- 
tendent with effect from 6-4-61. The 
records of Respondent 4, Jaswant 
Singh, the Appellant, Hem Raj and 
Santokh Singh were sent to the Public 
Service Commission which by its 
Memorandum dated the 14th July, 1957 
informed the Inspector General of 
Police that the Commission considered 
Respondent 4 suitable for officiating 
promotion as Superintendent (Punjab 


‘Secretariat Service) with effect from . 


6-4-61. ` 


: The appellant claims that 
he should have been confirmed as 
Superintendent with effect from 17-10 
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66 when a permanent vacancy arose. 
The Inspector General of Police in his 
return stated that the appellant’s case 
was being considered as Superinten- 
dent with effect from October 17, 1966 
for which the approval of the Public 
Service Commission has to be obtain- 
ed. The main argument before the 
learned Judge of the High Court of 
Punjab and Haryana as well as be- 
fore us is that since the promotion of 
Respondent 4 was overlooked and 
Since the appellant and others were 
promoted earlier than Respondent 4, 
the confirmations and deemed date 
must be from the date of actual pro- 
motion according to Rule 10 of the 
Rules of 1960. 


6. The chronology of the vari- 
ous orders, representations, notifica- 
tions ete. with respect to the contes- 
tants in this appeal show that even 16 
years after the States Reorganisation 
Act the trouble relating to integration 
of services, fixation of seniority, pro- 
motions, provisional lists, confirma- 
tions and deemed dates ete. still con- 
tinue to trouble the Courts, without 
really affording much satisfaction to 
the aggrieved persons mostly because 
of the confusion and complications 
which have been the result of long and 
protracted administrative action and 
interaction. In so far as this petition 
is concerned we find little difficulty in 
simplifying the issues to be determined 
by us. These are — (1) whether Res- 
pondent 4 was senior in service as As- 
sistant to the Appellant, (2) whether 
Respondent 4 was superseded on 
merits and the appellant and others who 
were promoted in two batches were 
promoted purely on merit, (3) whe- 
ther the directions of the State Govern- 
ment to give a date of confirmation to 
the 4th Respondent both as an officiat~ 
ing Deputy Superintendent and officiat- 
ing Superintendent are ultra vires the 
powers of the State Government under 
the Rule or, (4) whether they were in 
accord with the directions of the 
Government of India under the States 
Reorganisation Act. 


7. Admittedly Respondent 4 is 
senior to the appellant and over some 
others, who are without doubt senior 
to the appellant. As we understand, 
the appellant wants to take advantage 
of the fortuitous circumstance of res- 
pondent 4 not being promoted at the 
time when others who are juniors to 
him were promoted because in the 


provisional gradation list he was wrong= 
ly given a very low seniority, and which 
was rectified by the Government of 
India. Instead of giving effect to it by 
Promoting him, the appointing autho- 
rity was playing for time probably be- 
cause they wanted to avoid reversion 
of the previous promotees and on that 
Score wanted to justify their action 
in not promoting him on the ground 
that he was not fit. But as we have 
shown in the narration of facts even 
before his representation was rejected 
Respondent 4 was promoted, so that 
the main ground upon which the ap-= 
pellant relies for his continued senio- 
rity over him cannot be availed of. In so 
far as Respondent 4 is concerned he 
was unaffected by his representation 
being rejected, as he was already pro- 
moted. nor was his alleged unfitness 
appears to be a valid ground because 
e was found subsequently on a com- 
parison of the records not only fit but 
Superior in merit to Jaswant Singh a 
person senior to him and hence senior 
to the Appellant. This opinion was also 
confirmed by the State Public Service 
Commission and Respondent 4 was 
given a deemed date of promotion with 
effect from 6-4-1961 the date from 
which Jaswant .Singh was promoted as 
an officiating Superintendent. Jaswant . 
Singh does not appear to be aggriev-~ 
ed nor has he been made a party. The 
appellant however argues that Jaswant 
Singh was transferred to Haryana and 
sc he has no ground for complaint 
This contention cannot be valid be- 
cause even if that be so the appellant 
should have challenged that order of 
14th July 1967, as rectified on the 
ground of a typographical error, by 
the letter of 2nd July, 1968, because as 
long as that order is valid he cannot 
claim seniority over Respondent 4. It 
cannot be that Respondent 4 is senior 
to Jaswant Singh a person admittedly 
senior to the Appellant and yet be con- 
sidered junior to the appellant, which 
will b2 the effect, if the aforesaid order 
remains in force. 


8. Apart from the defect, as 
we have pointed out the main basis of 
the appellant’s attack against Respcn- 
dent 4 who is decidedly senior and 
admitted by him to be so,. was that he 
was not found fit but when that is 
found to be untenable the entire force 
of the appellant’s arguments loses 
significance. Yet another ground of 
attack is that under the seniority rules 
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as he was confirmed earlier than Res- 
pondent 4 in the post of Deputy 
Superintendent he will be considered 
Senior, but this contention is again de- 
void of merit because Respondent 4’s 
case was under consideration, that he 
was not superseded at ny time except 
that his promotion was made late due 
to an error in the provisional list and 
that in any case among the promotees 
to the Superintendent’s post, Respon- 
dent 4 is definitely senior to the ap- 
pellant by virtue of the orders of 14th 
July, 1967 and 2nd July, 1968. 


9. The appellant has refer- 
red to Rule 10 of the Punjab Clerical 
Services Rules of 196C and contends 
that his seniority should be determined 
from the date when he commenced his 
probation as against a person who 
started on probation later and that 
‘under Rule 11 of the said rule 
inter se seniority should be de- 
termined by the date of their res- 
pective appointments. It may however 
be mentioned that these rules do not ap- 
ply to the persons governed by Sec- 
tion 115 of the States Reorganisation 
Act but only by those rules which im- 
mediately prior to the reorganisation 
governed them. In this case the 
Punjab Rules of 1933 will govern the 
appellant and Pepsu Rules of 1933 will 
govern Respondent 4. These rules are 
identical so that under Rule 8 and 
Clause (d) of the proviso to these rules 
the seniority of the members of the 
service holding the same posts 
shall be determined by the dates of 
their substantive appointment to such 
posts provided that if two or more 
members are subsequently appointed 
on the same date, in the case of 
members who are both or all recruited 
by promotion, seniority shall be deter- 
mined according to seniority in the 
appointments from which the mem- 
bers are promoted. It is contended that 
these rules are repealed but in so far as 
the services which are to be govern- 
ed by the provisions of the States Re- 
organisation Act their conditions of 
service are subject to tne directions of 
the Government of India which deter- 
mine their inter se seniority. Such di- 
rections, as we have naticed, had been 
given by the Government of India more 
particularly those dated the 18th April 
1965 contained in Annexure G. The re- 
levant directions contéined in para- 
graphs (1) and (2) are as follows: 


Gurcharan Dass v. State of Punjab (P. J. Reddy J.) [Prs. 8-9] S. C. 1645 


“In exercise of the powers con- 
ferred by Section 117 of the States Re- 
organisation Act 1956 (Act 37 of 1956) 
the Central Government hereby directs 
the Government of Punjab to 
determine the seniority, pay and other 
matters concerning the officers includ- 
ed in the Final Gradation Lists in ac- 
cordance with the principles set ouf 
below:— 

(1) Promotions made before 27th 
February, 1961, on the basis of the Pro- 
visional Gradation Lists shall not be 


- disturbed. 


Provided that the claims of o- 
Ficers for future promotion on the basis 
of seniority determined in accordance 
with the principles set out hereafter 
shall not be prejudiced. 

(2) Promotions made after 27th 
February, 1961, on the basis of the 
provisional gradation lists shall be re- 
viewed to the extent necessary to give 
effect to the claim of officers who are 
senior in the Final Gradation Lists to 
the officers who have been promoted. 


Action as aforesaid may be taken 
without prejudice to the principles of 
promotion on merit wherever appli- 
cable”. 


Pursuant to this the Government of 
Punjab by its order dated 9th Decem- 
ber 1966 (Annexure ‘H’ ) granted to 
Respondent 4 the deemed date of con- 
firmation as Deputy Superintendent 
(Office) with effect from 1-3-62 the 
date from which Shri Jaswant Singh 
officiating Deputy Superintendent (Of- 
fice) was confirmed in his appointment. 
We have already discussed the position 
of the Appellant vis-a-vis the seniority 
of Jaswant Singh in the post of of- 
ficiating Superintendent and the same 
reasoning will apply equally to the po- 
sition relating to his promotion to the 
Deputy Superintendent’s post. When 
confronted with this situation the 
Appellant takes his stand on the 1960 
Rules, which however, whatever be the 
merits of the contention thereunder, 
cannot apply because they were not 
issued with the previous approval 
of the Central Government under 
Section 115 and only those direc- 
tions which the Central Govern 

ment can give under Section 117 read 
with S. 127 of the .Reorganisation Act 
will govern the inter se seniority of 
the Appellant and Respondent 4. The 
appellant says thatin Raghavendra Rao 
v. Deputy Commr. South Kanara AIR 
1963 SC 136 this Court had observed 
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that the previous approval will be pre- 
sumed. This construction would be 
2 misreading of the judgment 

use in that case the Cent- 
ral Government had already in 
a Memorandum addressed to all 
State Governments after examin- 
ing the various aspects agreed with the 
view of State Governments that it 
would not be appropriate to provide any 
protection in the matter of travelling 
allowance, discipline, control, classifica- 
tion, appeal, conduct probation and de- 
Dartmental promotion; in other words 
it means that the State Governments 
might, if they so desire, change ser- 
vice rules as indicated in the Memoran- 
Jum, which would amount to ‘previous 
approval’ within the proviso to Sec. 115 
[7) to the making of the Mysore Gen- 
>ra] Services (Revenue ~ Subordinate 
Branch) Recruitment Rules 1959, so as 
to make them valid. The circumstances 
m which such a direction was. given 
justified this Court from coming to the 
“onclusion that ‘previous approval’ was 
Ziven to the making of the rules. In 
any case in a subsequent decision of 


this Court in Mohammad Bhakar 
7. Y. Krishna Reddy, 1970 Ser LR 
768 (SC) it was explained that 


generally the remarks like that con- 
-ained in Raghavendra Rao’s case were 
not meant to lay down. the proposition 
contended for namely. that the previous 
approval of the Central Government 
was not required for prescribing de- 
sartmental examinations as a qualifica- 
-ion for promotion. Any rule which af- 
“ects the promotion of a person relates 
‘Ito his condition of service and there- 
“ore unless there be the approval of the 
Central Government in terms of pro- 
-viso to sub-sec. (7) of Sec. 115, a rule 
which lays down the passing of certain 
departmental examination as a condi- 
-ion for promotion of a person who was 
an allottee to the new State of Mysore 
-would be in violation of sub-sec. (7) 
of Section 115. 


10. There is in our view. no 
Force in the contention urged by the Ap- 
3ellant before us that the Rules of 1960 
made by the Punjab Government must 
>e deemed to have received the pre- 
ious approval of the Central Govern- 
ment. The proviso to sub-sec. (7) of 
‘Sec. 115 is clear and categorical and 
<herefore previous approval must. not 
5e presumed but must be either cate- 
Zorically given or that approval be- 
comes unmistakably apparent from the 


correspondence between the State Go- 
vernments and the 
ment. 


11. One other ground upon 
which the petitioner’s case does not me- 
rit acceptance is that his specific prayer 
in the Writ Petition was that under 
the rules he be deemed to have been 
confirmed as Superintendent from 17- 
10-66. The learned Advocate General 
for tke State of Punjab has stated be- 
fore us that since the judgment of the 
High Court the Government has grant- 
ed the prayer of the Appellant and has 


_confirmed him as Superintendent from 


17-10-66. The appellant however is 
not satisfied and wants the orders 
giving the Respondent 4 the deemed 
date quashed. Apart from this cleim 
being unfair and unjust particularly 
having regard to the fact that the ap- 
pellant is trying to canvass all kinds 
of technical contentions which are un- 
warranted in order to project his seni- 


rity over Respondent 4 who is admit- 


tedly ‘senior to` him, the direction of 


Central Govern-l. 


~ 


the Cantral Government and those of 


the State Government in implementa- 
tion cf those directions, establish the 
seniority of the 4th Respondent over 
the appellant. The directions to which 
we heéve referred.show that whatever 
promotions were made, have been made 
on the basis of the provisional gradation 
list prior to 27-2-61. Though they 
should not be disturbed, the claims of 
officers for future promotion on. the 
basis of seniority determined in ` ac- 


‘cordance with the principles stated 


therein was not to: be prejudiced; 
namely that promotions made after 27- 
2-61 cn the basis of the provisional gra- 


dation, list would be reviewed to the 


extent: necessary to give effect to the 


claim of officers who are senior 


in the final gradation list to 
the officers who have been pro- 
moted and wherever applicable these 
directions should be treated as being 
without prejudice to the principles of 
promotion on merit. We have already 
dealt with the contentions that the 
Respondent 4 was denied promotion 
because:he was found unfit and there- 
fore the appellant and others must be 
deemed ‘to be promoted out of seniority 
because of their merit. There is there~ 
fore no validity in the submission that 
Respondent 4 cannot be given a deemed 
date cf confirmation either as a Deputy 
Superintendent or as officiating Super- 
intendent. In fact we are informed by 
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the learned Advocate General that no 
injustice has been done to the Appel- 
lant because even his grouse that if he 
had got his seniority he would have 
been attached to the Inspector General 
and would-have got Rs. 50/- as allow- 
ance or special pay is po longer avail- 
able to. him because he is now occupy- 
ing that post. It is also pointed out to 


Sk. Kader v- State of W. B. 


` 


us that the highest promotion that the - 


Appellant or Respondent 4 can expect 
to have in the service is the post of 
Superintendent which both he and 
Respondent 4 are occupying. If either 
of them aspire to any post in a higher 
service that will not be determined by 
their inter se seniority but on a selec- 
tion basis depending upon the respective 
merits. We only refer to this to indicate 
that even the sense of injustice which 
the Appellant appears to suffer from 
has no justification. The appeal is 
accordingly dismissed but in the cir- 
cumstances without costs. 

Appeal dismissed. 
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P. JAGANMOHAN REDDY, K. K. 
MATHEW AND G. K. MITTER, JJ. 

Sk. Kader, Petition2r v. The State 
of West Bengal, Respondent. 

Writ Petn. No. 35 of 1972, D/- 
2-5-1972. 

(A) West Bengal {Prevention of 
Violent Activities) Act -(19 of 1970), 
S. 3 (2) (b) and (d) — Acts prejudicial 
to law and order and : acts prejudicial 
to public order — Distinction — (X- 
Ref. :— Constitution of India, Arts. 22, 
32). i , 

The question whether an act is a 
breach: only of law and order or has 
caused disturbance of publie order is 
one of degree of disturbance and its 
effect upon the life of the community 
in a locality and whether the acts com- 
mitted are of such a nature or poten- 
tiality as to ` travel beyond the im- 
mediate victims and affect the general 
.or local public and thus are prejudi- 
cial to the maintenance of public order 
depends on the facts of each case. AIR 
1970 SC 852 and AIR 1970 SC 814 and 
AIR 1972 SC 665 and AIR 1970 SC 
1228, Rel on.. -Paras 5, 6) 


(B) West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 (2) (bf and (d) — Detenu attack- 
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(Mathew J.) [Prs. 1-2] S. C. 1647 


ing Railway Protection Force with 
oe at railway yard — Detention is 
valid. 


Where the detenu along with 
others while removing material from 
the wagon at the railway station yard 
attacked the on-duty Railway Protec- 
tion Force party with bombs and 
ballasts when challenged by them the 
acts of the detenu are prejudicial to the 
maintenance of public order and bring 
him within the ambit of Sec. 3 (2) (b) 
and (d). (X-Ref.:— Constitution of 
India, Art. 32). (Para 7) 

(C) West Bengal (Prevention of 
Violent Activities) Act (19 of 19790), 
S. 11 — Advisory Board whether bound 
to hear detenu. 

- Where the Advisory Board does 
not consider it essential to hear the 
accused before submitting its report, 
the Board is not bound to five a per- 
sonal hearing to the accused unless the 
accused ‘requests for a personal hear- 
ing. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1972 SC 665 = (1972) 1 

SCC 498 = 1972 Cri LJ 482, 

Nagendra Neth Mondal v. State 

of West Bengal 
AIR 1970 SC 814 = 1970 Cri LJ 

843, Sudhir Kumar Saha v. 

Commr. of Police, Calcutta 
AIR 1970 SC 852=(1969) 2 SCR 

635 = 1970 Cri LJ 852, Pushkar 

Mukherjee v. State of West 

Bengal ` > 
AIR 1970 SC 1228 = 1970 Cri LJ 

1136, Arun Ghosh v. State of 

West Bengal i 3 


Mr. S K. Gambhir, Advocate, 
amicus curiae, (The Petitioner also pre- 
sent), for the Petitioner; Mr. P. K 
Chakravarti, Advocate, and Mr. G. S. 
Chatterjee, Advocate of M/s. Sukumar 
Basu and Co., for the Respondent. 


The Judgment of the Court was 
delivered by 
; MATHEW, J.:— This is an ap- 
plication filed under Article 32 of the 
Constitution for the issue of a writ in 
the nature.of habeas corpus and to re- 
lease the petitioner who is alleged to 
be in illegal custody. 


2. In the exercise of the power 
conferred under sub-section (1) read 
with sub-section (3) of Section 3 of 
the West Bengal (Prevention of Vioient 
Activities) Act, 1970 (President’s Act 
19 of 1970), hereinafter referred to as 
the ‘Act’, the District Magistrate, 24 a 


- 


5 


~ 


1648 S. C. [Prs. 2-4] SE. Kader v. State 


Parganas, passed an order on July 10, 


1971, detaining the petitioner with a 
view to prevent him from acting in a 
manner prejudicial to the maintenance 
of public order. Thereafter the peti- 
tioner was arrested on July 13, 1971, 
and was served with tbe order of de- 
tention as also with the grounds of 
detention together with a vernacular 
translation thereof on the same day. 
On July 14, 1971 the District Magistrate 
reported to the State Government about 
the passing of the detention order. The 
report was considered by the State 
Government on July 21, 1971, and the 
Government approved the order of de- 
tention passed by the District Magis- 
trate. On the same day, the State 
Government submitted a report to the 
Central Government in accordance with 
the provisions of sub-section (5) of Sec- 
tion 3 of the Act together with the 
grounds of detention and other parti- 
culars as required. On August 11, 1971, 
the State Government placed the case 
of the petitioner before the Advisory 
Board under Section 10 of the Act. 
The State Government received a re- 
presentation from the petitioner on 
September 8, 1971. The representa- 
tion was considered by the Government 
and it was rejected by an order dated 
September 10, 1971. The representa- 
tion was, however, forwarded to the 
Advisory Board for consideration of 
the same by the Board. The Advisory 
Board, after consideration of -the 
materials placed before it, submitted its 
Teport to the State Government on 
September 6, 1971, . incorporating its 
opinion that there was sufficient cause 
for the detention of the petitioner. The 
petitioner prayed, to the Advisory 
Board, by means of a representation 
dated September 6, 1971 that he might 
be given an opportunity of being heard 
fn person. This representation was re- 
ceived by the Advisory Board on 
September 8, 1971, and the Board heard 
the petitioner on September 18, 1971. 


. Therefore, the Board sent a supple- 


mentary: report to the State Govern- 
ment on the same day, stating that the 
Board did not find any reason to revise 
its previous opinion. The State Govern- 
ment confirmed the order of detention 
on October 7, 1971, and the order of 
confirmation was communicated to the 


\ detenu on the same day. 


3. The grounds of detention 
communicated to the petitioner stated: 


of W. B. (Mathew J} œ~. 


A-I. R. 


__“f1) That on 5-7-1971 at about 
05.30hrs. you along with your associa- 
tes, while removing Brake Blocks, Ver- 
tical Levers and other railway mate- 
Tlals from wagon Nos. NEP 1820 and 
PW 3471 at Chitpur Rly. Yard, charged 
bombs and ballasts upon the on-duty 
R. P. F. party, when challenged by 
them. Your attack grew so violent 
that RK 6448 Ram Bachan Rai of the 
R. P. F. party had to fire one round 
in seli-defence, when you all fied 
away. You created disturbance of 
public order thereby. 

“(2) That on 5-7-1971 night again 
at 20.30 hrs., you along with your as- 
sociates, while removing iron rods 
from B. F. Wagon No. ER-99155 at 
Chitpur Rly Yard, charged bombs and 
ballasts upon the on-duty R. P. F. 
party at Chitpur post, when challenged 
by them Your attack grew so violent 
that FRK-6756 Madan Mohan Prasad of 
the R. P. F. party had to fire two 
rounds upon you in self-defence 
culminating (in) death of one of your 
associates on the spot, when you all 
fled away, you created disturbance of 
public order thereby.” . , 


A Section 3 (2) of the Act de- 
fines the expression “acting in any 
manner prejudicial to the security of 
the State or the maintenance of public 
order” for the purpose of sub-sec. (1) 
of that section. Clauses (b) and (d) of 
sub-s. (2) of S. 3 read as follows :— 

“(b) Committing mischief, within 
the meaning of Section 425 of the Indian 
Penal Code, (45 of 1860) by fire or any 
explosive substance on any property 
of Government or any local authority 
or any corporation owned or controlled 
by Government or any University or 
other educational institution or on any 
public building, where the commission 
oz such mischief disturbs, or is likely 
to disturb, public order:” 

*'d) committing, or instigating 
any ferson to commit any offence 
punishable with death or imprisonmenf 
for life or imprisonment for a term 
extending to seven years or more or 
any offence under the Arms Act, 1959 
(54 of 1959) or the Explosive Substances 
Act, 1908 (6 of 1908) where the coma 
missicn of such offence disturbs, or is 
likely to disturb, public order; 

The. question is, whether the offences 
alleged to have been committed by the 
petitioner in the grounds communicat- 
ed to him would amount to commission 
of offences which would disturb public 
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order or which are likely to disturb 
public order. 
-Je The relevant cr-teria to dis- 


tinguish in the abstract between acts ` 


prejudicia] to maintenance of law and 
order and those which are prejudicial 
to maintenance of pubiic order are 
laid down in a number of rulings of 
this Court (See Pushkar Mukherjee v. 
State of West Bengal, (1969) 2 SCR 
635 = (AIR 1970 SC 852), Sudhir 
Kumar Saha v. Commissioner of 
Police, Calcutta, AIR 1970 SC 814 
and Negendra Nath Mondal v. 
State of West Bengal, (1972) 1 SCR 498 
= (AIR 1972 SC 665). The cuestion whe- 
ther a person has only committed a 
breach of law and order or has acted 
fn a manner likely to catse a distur- 
bance of the public orcer is one of 
degree and the extent of the reach of. 
the act upon the society. An act by it- 
self is not determinative of its own 
gravity. In its quality it may not differ 
from another but in its rotentiality it 
may be very different. Similar acts in 
different contexts affect differently Law 
and order on the one hand and public 
order on the other. It is always a 
question of degree of the harm and its 
effect upon the community. Public 
order is the even tempo of the life of 
the community taking the country as a 
whole or even a specified locality. It 
is the degree of disturbance and its 
effect upon the life of the community 
in a locality which determines whether 
the disturbance amounts only'to breach 
-lof the law and order (See Arun Ghosh 
y ae of West Bengal, AIR 1970 SC 
228.) 


6. In the final analysis,. one 
must always return to the facts of the 
case to see whether the acts perpetrat- 
ed are of such a nature or of such poten- 
tiality as to travel beyond the im- 
mediate victims and affect the general 
or local public. A case by case adjudi- 
_ cation gives the judicial process the im- 
pact of actuality and thereby saves it 
from the hazards of generalisation. 


OT We think that the acts attri- 
buted to the ‘petitioner are such as 
would bring him within the ambit of 
Clauses (b) and (d) of Section 3 (2) of 
the Act. Attacking the R. P. F. Party 
with bombs at the Chitpur railway 
Station yard was bound to cause scare 
among all tle members bf the public 
who would be resorting tha station yard 
and interfere with their activities in 
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getting the goods loaded and unloaded. 
The acts attributed to the petitioner 
had the potentiality of affecting the 
even tempo of the life of the com- 
munity in the locality by their rever- 
berations. We therefore, overrule the 
contention of counsel for the petitioner 
that the grounds communicated to the 
petitioner -did not disclose that he in- 
dulged in any activity which was pre- 
te to the maintenance of public 
order. 


8. Tt was contended that the 
petitioner was not given an opportunity 
of being personally heard by the Ad- 
visory Board before ‘it sent the report 
incorporating its opinion that there 
was sufficient cause for the detention of 
the petitioner. We do not think that 
there is any substance in this conten- 
tion either. Section 11 of the Act, so 
far as it is relevant, provides: 


“11. Procedure for Advisory 
Boards (1) The Advisory Board shall 
after considering the materials placed 
before it and, after calling for such 
further information as it may deem 
necessary from the State Government 
or from any person called for the pur- 
pose through the State Government or - 
from the person concerned, and if in 
any particular case it considers it 
essential so to do or if the person con- 
cerned desires to be heard, after hear- 
ing him in person, submit its report to 
the State Government within ten weeks 
from the date of detention.” 


In this case, the Board did not consider 
it essential to hear the petitioner in per- 
son before submitting its report. So 
unless the petitioner requested for a 
personal hearing, there was no obliga- 
tion on the part of the Board to give a 
personal hearing to him. The Board 
considered all the ` relevant materials 
relating to the case of the petitioner 
and it came to a conclusion that there 
was sufficient cause for the detention 
of the petitioner. in ‘its report dated 
September 6, 1971. On the same day 
the petitioner sent a representation to 
the Board that he may be heard in per- 
son. That representation reached: the 
Board only on September 8, 1971. 
Thereafter the Board heard the peti- 
tioner in person on September 18, 1971, 
but found no reason to revise its previ- 
ous opinion. So it submitted a supple- 


mentary report to the Government on 
September 18, 1971, to that effect. 
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9. We, dismiss the 


petition. 


therefore, 


Petition dismissed. 


AMR 1972 SUPREME COURT 1659 
(V 59 C 307) 


J. M. SHELAT AND 
H. R. KHANNA, JJ. 


Netaipada Saha, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petm. No. 18 of 1972, D/- 
18-4-1972. 


(A) Constitution of India, Art. 32 
— New plea — Plea that ground of de- 
tention was not read over and explain- 
ed to detenu in his own language 
when neither averred in petition nor 
in representation made to Government 
cannot be allowed to be raised for the 
first time before the Supreme Court. 
(Para 3) 
(B) W. B. (Prevention of Violent 
Activities) Act, 1970 (President’s Act 19 
of 1970), S. 3 (2) (d) — Single ground 
for detention containing several acts — 
Impact of all acts combined must be 
taken into consideration. 


Where the ground of detention 
served upon the detenu was a single 
ground stating the entire transaction 
consisting of throwing of bombs at 
R. P. F. Party while committing theft 
from the wagons and thereby creating 
panic and disturbance of public order 
in the Station area and adjoining area: 


Held, the ground could not be 
characterised first as composite one and 
then dissected into several parts, calling 
the first of it which related to theft, 
as an irrelevant ground. It was neces- 
sary to have read the ground as a 
whole and if so read there. remained no 
doubt that the action alleged in the 
said ground - was - sufficient to create 
panic and public disorder in the locality 
within the meaning of Section 3 (2) (d). 
AIR 1972 SC 863, Distinguished. 

(Para 5) 
Cases referred: Chronological . Paras 
AIR 1972 SC 863 = (1972) 1 SCC 
570, Ramkrishna ‘Paul.v. State 
-of West Bengal . 


Mr. B. Datta, Advocate, amicus 
curiae, for Petitioner; Mr. G. BS. 
Chatterjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. 


EP/EP/C501/72/RMP/HGP 


A.I. R. 


The Judgment of the Court was 
delivered by 


SHELAT, J.:— ‘The petitioner by 

s Writ Petition challenges the vali- 
rad of the order of preventive deten- 
tion, dated June 29, 1971, passed by 
the District Magistrate, 24 Parganas 
under sub-section (1) read with sub- 
section (3) of Section 3 of the West 
Bengal (Prevention of Violent Acti- 
vities) Act, being President Act XIX of 
1970. The said order recites that i 
was necessary to detain the petitioner 
with a view to prevent him from act- 
ing in a manner prejudicial to the 
maintenance of public ordet. On July 
1, 1971, the District Magistrate, as re- 
quired by the Act, reported about his 
having passed the said order to the 
State Government and that Govern- 
ment approved the said order of d2ten- 
tion on July 9, 1971. In the meantime, 
in pursuance of the ‘said order the peti- 
tioner was arrested on July 2, 1971 
and was served at the time of his arrest 
with the ground of detention. The said 
fround stated that, in the early hours 
of June 1, 1971 at about 1.30 a. m 
while committing theft of rice from 
Wagon No. SE-39751 at Bongaon Rail- 
way Station Yard, the petitioner and his 
associates, when challenged by the 
members of R. P. F. then on duty,. 
hurled bombs at them with a view to 
take their lives and that as a result of 
the said act SR.3179. Himungshu 
Bhushan Dhar Sharma of the R. P. EF. 
party sustained burn injury on his per- 
son. The ground further stated that 
by the said act the petitioner and his 
associates created panic in the Station 
area and in the adjoining locality and 
also thereby created disturbance of 
public order. l 

2. — On July 9, 1971, the Govern- 
ment received the representation’ 
made by the petitioner against the said 
order of detention. The Government 
rejected the representation on July 30, 
1971. Thereafter the Government sub- 
mitted to the Advisory Board the case 
of she petitioner together with all the 
relevant papers connected with it in- 
cluding the said representation. By its 
report dated August 21, 1971 the Ad- 
visory Board expressed its opinion that 
there was sufficient cause justifying 
the issuance of the said order of deten- 
tion. . 

3. Mr. ‘Dutta, who appeared 
for the petitioner amicus curiae, could 
not find any legal infirmity either in 
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the said order of detention or the vari- 
ous steps taken im pursuance of it 
under the Act. He, however, raised 
two contentions. His first contention 
was that the petitioner was illiterate 
as evidenced by the fact that when 
served with the ground of detention he 
acknowledged the receipt thereof not 
by his signature, but by affixing his 
Jeft thumb impression. Eis agrument 
was that though the petitioner was serv- 
ed with a Bengali translation of the 
said ground of detention, such service 
was of no assistance to him since he 
was illiterate. Therefcre, in the 
absence of the said ground having been 
read over and explained to him there 
was no adequate opportunity given to 
him to make a proper representation- 
Mr. Dutta. contended that the respon- 
dent-State had not stated in the 
counter-affidavit that apart from serv- 
ing the petitioner with the translation 
of the said ground of detertion the said 
ground was explained to him in his 
own language. In our view there is no 
substance in the contention. Neither 
in his petition before this Court, nor 
in his representation to: the Government 
had the petitioner raised the afore- 
said contention, with the result that 
there was neither an occasion nor any 
chance to the respondent to reply to 
such a contention. It is possible that 
on realising that the petitioner 
was an illiterate person the Dis- 
trict Magistrate might well have read 
over and explained to the petitioner the 
ground of detention as. translated in 
Bengali. Merely because that fact has 
not been expressly stated in the 
counter-affidavit, it woud not mean 
that the ground was not explained to the 
petitioner in Bengali. Had the ground 
not been read over and explained to 
him the petitioner would have com- 
plained in his representation that he 
was not in a position to know the precise 
nature and content of the ground, and 
that therefore, he was not in a position 
to make a proper representation. That 
not being the ease, it is impossible to 
believe that the ground was not read 
over and explained to him. In the 
absence of any averment in the peti- 
tion there was no occasior. for the res- 
pondent to clarify that the said ground 
was read over and expleined to him- 


4, The second contention urged 
by Mr. Dutt@ was that the ground of 
detention was: a composite one and fell 
into three parts, the firs: part being 
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with regard to the theft of rice from 
the said wagon, the second part relat- 
ing to the throwing of bombs at the 
R. P. F. Party and thereby causing in- 
jury to one of the said party, and third- 
ly of creating panic and disturbance 
of public order in the Station area and 
the locality adjoining it. Mr. Dutta 
urged that the first part of the said 
ground, namely, committing theft of 
rice from the wagon would not by it- 
self be a ground germane to the objects 
in respect of which only the detaining 
authority can pass such an order. There- 
fore, that ground being irrelevant, the 
entire order would stand vitiated since 
it would not be possible to predicate 
upon which of the three grounds the 
District Magistrate had arrived at the 
requisite satisfaction. 


5. As stated earlier, the ground 
of detention served upon the petitioner 
was a single ground stating the entire 
transaction which took place in the 
early hours of June 1, 1971. We do 
not think that Mr. Dutta would be 
justified first characterising the said 
ground as a composite one and then 
dissecting it into three parts, calling 
the first part of it as an irrelevant 
ground. In our view, the ground should 
be read as a whole and if so read 
there can be no doubt that the action 
alleged in the said ground was -suffici- 
ent to create panic and public disorder 
in the locality. The aforesaid acts of 
the petitioner and his associates would 
fall under Section 3 (2) (d) of the Act, 
namely, committing or instigating any 
person to commit any offence under 
the Arms Act, 1959 or the Explosive 
Substances Act, 1908 where the commis- 
sion of such offence disturbed or was 
likely to disturb public order. The 
acts alleged against the petitioner were 
that while committing theft of rice 


from the said wagon he and his asso- 


ciates were not only armed with bombs 
but that they hurled those bombs at 
the members of the Railway Protec- 
tion Force when challenged: by them, 
and in consequence ‘caused burn in- 
juries to one of them It was not as 
if the petitioner alone was armed 
with bombs. He had with him his as- 
sociates also armed with bombs. It was 
also not as if the ,petitioner alone 
threw a bomb. The ground expressly 
stated that both the petitioner and his 
associates hurled bombs at the Police 
party. Such acts were bound to create 
panic in the Station area amongst the 
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people residing in or frequenting that 
area, and must have also caused dis- 
turbance of public order. The decision 
relied on by Mr. Dutta in Ram Krishna 
Paul v. State of West Bengal, (1972) 1 
SCC 570 = (AIR 1972 SC 863) was 
given on different facts altogether and 
cannot give any assistance to the peti- 
tioner, E l 
6. Thus, neither of the two con= 
tentions raised by Mr. Dutta has any 
force and the two contentions have, 
‘therefore to be rejected. The petition 
is consequently dismissed. 
Petition dismissed. 


AIR 1972 SUPREME COURT 1652 
(V 59 C 308) 


J. M. SHELAT AND 
H. R. KHANNA, JJ. 
Sridam Saha, Petitioner v. She 
State of West Bengal, Respondent. 
Writ Petn. No. 19 of 1972, DE 
2-5-1972. 


West Bengal (Prevention of Violent 
Activities) Act (19 of 1970), S. 3 (2) (d) 
— Detenu attacking members of. Rail- 
way Protection Force with bombs at 
Railway yard — Detention is valid — 
(X-Ref. :— Constitution of India, Arts. 
22, 32). 


Where the detenu and his associates 
while committing theft of rice from a 
wagon at a railway station yard attack- 
ed the members of the Railway Pro- 
tection Force with bombs when chal- 
lenged by them, the acts of the accus- 
ed come within the ambit.of Sec- 
tion 3(2)(d) as they created panic in 
the Station area and the adjoining loca- 
lity and assuch disturbed public order, 
AIR 1972 SC 1650 and AIR 1972 SC 
1564 and AIR 1972 SC 1566, Rel on. 
(Constitution of India, Art. 32). . 

(Para 4) 
Cases referred: Chronological Paras 


AIR 1972 SC 1650 = Writ Petn. No 
18 of 1972, D/- 18-4-1972, z 
Netaipada Shah v. State of 7 
West Bengal a 
AIR 1972 SC 1564 = Writ Petn. No. 
13 of 1972, D/- 12-4-1972, 
Jagannath Das v. State of 
West Bengal | 5 
AIR 1972 SC 1566 = Writ Petn. No. 
15 of 1972, D/- 11-4-1972, 
Nandlal Roy v. State of 
West Bengal 5 


EP/EP/C981/72/HGP/VBB 


A.I. R, 
Mrs. Sureshta Bagga, Advocate, 
amicus curiae, for Petitioner; Mr. G. S. 


Chatterjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. 


The Judgment of the Court was 
delivered by 


KHANNA, J. :— This Is a petition 
through jail under Art. 32 of the Con- 
Stitution for the issuance of a writ of 
habeas corpus by Sridam Saha, who 
has been ordered by the District Magis- 
trate 24 Parganas to be detained under 
Section 3 of the West Bengal (Preven- 
tion of Violent Activities) Act, 1970 
(Prasident’s Act No. 19 of 1970) (here- 
inatter referred to as the Act). Accord- 
img to the detention order, it was made 
with a view to preventing the petitioner 
from acting in any manner prejudicial 
to the maintenance of public order. 

2. The order of detention was 
made by the District Magistrate on 
June 23, 1971. The petitioner was 
arrested in pursuance of the detention 
ord2r on June 28, 1971 and was served 
with the order of detention as well as 
the grounds of detention together with 
vernacular translation thereof. The 
same day, Le., on June 28, 1971 the 
Dis=rict Magistrate sent report to the 
Staze Government about the passing of 
the detention order along with the 
grounds of detention and other neces- 
Sary particulars. The State Govern- 
ment considered the matter and ap- 
proved the detention order on July 3, 
1971. Necessary report was also sent 
on <hat day by the State Government 
to the Central Government. On July 
14, 1971 the State Government receiv- 
ed £ representation from the petitioner. 
The said representation, after being con- 
Sidered by the State Government, was 
rejected on July 27, 1971. The State 
Government placed on July 27, 1971 the 
case of the petitioner before the Advi- 
sory Board. The representation of the 
petitioner was also sent to the Advisory 
Board. Another representation was 
thereafter sent by the petitioner on 
August 12, 1971. The said .representa- 
tion was rejected by the State Govern- 
ment on August 27, 1971 and was 
thereafter forwarded to the Advisory 
Board. The Board, after considering 
the material placed before it and after 
hearing the detenu in person, sent 
its report to the State Government on 
August 30, 1971. Opinion was expres- 
sed by the Board that there was suff- 
cient cause for the detention of the 
petizioner. On September 8, 1971 the 
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order for the detention of the petitioner 
was confirmed by the State Govern- 
ment. The confirmation order was 
thereafter communicated to the peti- 
tioner. 

3. Affidavit of Shri Hironmoy 
Chakravarty,. Assistant Secretary, 
Home (Special) Department, Govern- 
ment of West Bengal hes been filed in 
opposition to the petition. Mrs. Bagga 
has argued the case amicus curiae on 
behalf of the petitiorer,- while the 
State has been represented by Mr. 
Chatterjee. __ 

4. Tt has been argued on behalf 
of the petitioner that the ground for 
which he has been detained was not 
germane to the object for which a de- 
tention order can be made. In this con- 
nection we find that azcording to the 
grounds of detention, the petitioner 
was being detained on the ground that 
he had been acting in 2 manner pre- 
judicial to the maintenance of public 
order as evidenced by the particulars 
given below: i 

“That on the night of 1-6-71 af 

about 01.30 hrs., while committing 
theft of rice from wagon No. SE 39751 
at Bongaon Rly. Station Yard, you and 
your associates charged bombs upon 
the on-duty R. P. F. Party with a 
view to do away with their lives, when 
challenged by them. As a result of 
your bomb charge SR 3179 Himungshu 
Bhusan Dhar Sharma of the R. P. F. 
Party sustained burn injury on his 
person. By explosion of bombs you 
and your associates created panic in 
the station area and in the adjoining 
locality you created disturbance of 
public order thereby.” 
The particulars given above show that 
the petitioner and his- associates at- 
tacked the members of the Railway 
Protection Force on duty with bombs 
while committing theft of rice from a 
railway wagon at Bongaon railway 
station yard. As a result of the throw- 
ing of the bombs a member of the Rail- 
way Protection Force sustained burn 
injury. The above act cf the petitioner 
and his associates is stated to have creat- 
ed panic in the station area and the ad- 
joining locality and, as such, disturbed 
public order. The above ground, in 
our opinion, is germare to the object 
for which detention can be. ordered 
under Clause (d) of sub-section (2) of 
Section 3 of- the Act. i 

5. It may be stated that three 
other persons, namely, Jagannath Das, 
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Nandlal Roy and Netaipada Shah were 
ordered to be detained in respect of the 
Same incident on account of which 
order for the petitioner’s detention has 
been made. Jagannath Das filed writ 
petition No. 13 of 1972 and the sam 
was dismissed by this Court on 12-4- 
1972 = (reported in AIR 1972 SC 1564), 
Nandlal Roy filed Writ Peti- 
tion No. 15 of 1972 and the same was 
dismissed by this Court on 11-4-1972 =: 
(reported in AIR 1972 SC 1566), 
Writ Petm Na 18 of 1972 fil- 
ed by Netaipada Shah was dismissed 
by this Court on 18-4-1972 = (reported 
in AIR 1972 SC 1650). It was held 
that the three orders for the de=- 
tention had been validly made. Noa 
contention was raised in the case of 
Jagannath Das that the act attributed 
to the detenu was not germane to the 
ground for which a detention order 
could legally be made, Such a conten-= 
tion was, however, raised in the other 
two cases and was repelled. Inthe case 
of Nandlal Roy it was held that the 
acts attributed to the detenu were such 
as would bring the case squarely with- 
in the ambit of Clauses (b) and (d) of 
sub-section (2) of Section 3 of the Act. 

the case of Netaipada Shah. this 
Court held that the acts of the detenu 
and his associates would fall under Sec- 
tion 3 (2) (d) of the Act 


6. The case of the petitioner be- 
ing not different from that of the other 
three petitioners mentioned above, 
his petition must also share the fate of 
the petitions filed by the other three 
detenus. The petition consequently 
fails and is dismissed. 

Petition dismissed. 


AIR 1972 SUPREME COURT 1653 
(V 59 C 309) 
P. JAGANMOHAN REDDY AND 
K. K. MATHEW, JJ. 


= Parimal Sarkar, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petm. No. 28 of 1972, D/- 
3-5-1972. l 


(A) West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 (2) (b) and (d) — Detenu attack- 
ing Railway Protection Force Party 
with bombs at Railway Yard — Deten- 
tion is valid — (X-Ref. :— Constitu- 
tion of India, Arts. 22, 32). 


EP/EP/C987/72/HGP/VBB 


1654 S. C. [Prs. 1-2] P. Sarkar v. State of W. B. (P. J. Reddy J.} 


Where the detenu along with others 
footed away rice from the wagon at a 
Railway Station Yard and attacked the 
Railway Protection Force Party with 
bombs and ballasts when challenged 
by them, the acts of the detenu are 
prejudicial to the maintenance of 
public order and his detention is valid. 
ATR 1972 SC 1647 and AIR 1972 SC 
"1650 and AIR 1972 SC 1564 and AIR 
1972 SC 1566, Rel on. (X-Ref. :— Con- 
Stitution of India, Article 32). (Para 6) 


(B) Constitution of India, Art. 32— 
Petition by detenu under Art. 32 chal- 
lenging his detention under West 
Bengal (Prevention of Violent Acti- 
vites) Act — Matters to be considered 
by Supreme Court stated. 


-In a ‘petition under Article 32 by. 


the detenu challenging his detention 


under the .West Bengal (Prevention - 


of Violent Activities) Act what the 
Supreme Court has to be satisfied with 
is that the mandatory. provisions of the 
Act have been complied with, that 
the ground alleged against the detenu 
makes the act complained of prejudicial 
to the maintenance of public order and 
the detenu has been piven an opportu- 
nity to make his representation to the 
Advisory Board which after full con- 
sideration has formed an opinion that 
the detention is justified. 
= l (Para 7) 
Cases Referred: Chronological Paras 
ATR 1972 SC 1647 = W. P. No. 35 
= of 1972, D/- 2-5-1972, S. K. . | 
Kader v. State of West — Te 
Bengal | 
AIR 1972 SC 1650 = W. P. No. 18 
of 1972, D/- 18-4-1972, Netai- ` 
pada Shah v. State of West a 
Bengal . . 6 
ATR 1972 SC 1564 = W. P. No. 13 | 
of 1972, D/- 12-4-1972, Jagan- `' 
nath v. State of West 
Bengal i 
AIR 1972 SC 1566 = W. P. No. 15 
of 1972, D/- 11-4-1972, Nandlal 
Roy v. State of West Bengal ` 6 
Mr. C. S. Srinivasa Rao, Advocate, 
amicus curiae (The petitioner was 
also present), for the Petitioner. Mr. 
Gobinda Mukhoty, Advocate and Mr. 
G. S. Chatterjee, Advocates for M/s. 
Sukumar Basu and Co., for Respon- 
dent. . 
The Judgment of the Court was 
delivered by - | 
P..JAGANMOHAN REDDY, J. :— 
This is a petition under Article 32 of 
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the . Constitution by which the peti- 
tioner challenges his detention under 
the West Bengal (Prevention of Violent 
Activities) Act, 1970 (hereinafter call- 


ed the Act). 


pA An Order of detention was 
made by the District Magistrate, 24- 
Parganas -under sub-section (3) of 
Section 3 of the Act directing the peti- 
tioner to be ‘detained with a view to pre- 
venting him from acting in any manner 
prejudicial to the maintenance of 
public order. A report in this regard 
was made to the State Government as 
required under the Act on 22-7-71. 
The Petitioner was arrested on 21-7-71 
and was served with the grounds of 
detention on the same date. The State 
Governmient approved the detention 
on 29-7-71 and on the same day it re- 
ported to the Central Government in 
accordance with the provisions contain- 
ed in sub-sec. (5) of Sec. 3 of the said 
Act together with the grounds of de- 
tention and other particulars having a 
bearing on the necessity of the order. 
On 3-8-71, the State Government re- 
ceived the representation from the peti- 
tioner which after full consideration, 
it rejected on 16-8-71 and forwarded it 
to the Advisory Board for its considera- 
tion. On cr about 17-8-71, a second re- 
presentation was received from the 
petitioner. In this second representa- 
tion, the petitioner inter alia stated 
that he had been absent from Gobor- 
danga, Police Station Habra and was 
away at Hooghly where he had fallen 
il. He produced a medical certificate 
in support of his contention. The State 
Government considered the representa- 
tion after due examination of the 
medical certificate and the contentions 
raised by the petitioner in his said re- 
presentation and rejected it on 6-9-71. 
It, however, forwarded this represen- 
tation of the petitioner also to the Ad- 
visory Board for its consideration. The 
Advisory Board considered the re- 
presentation ‘placed -before it and after 


- hearing the petitioner in person sub- 


mitted its opinion to the State Govern- 
ment on 10-9-71 that there was suffi- 
cient cause for detention of the peti- 
tioner. By an Order dated 16-10-71, 
the State Government in exercise of 
the powers conferred by sub-section (1) 
of Section 12 of the said Act confirm- 
ed the said order of detertion which 
was communicated to the petitioner 
on 29-10-71. 
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3. Tt will thus apear from the 
various steps taken from the time the 
Order of detention was made to the 
time of confirmation by the State 
Government, of the opinion of the Ad- 
visory Board,, and its communication 
to the detenu that the mandatory pro- 
visions of the Act have been fully com- 
plied with in that the serving of the 
grounds on the petitioner, the report 
made to the State Government, its ap- 
proval, the receipt of the representa- 
tions, their consideration, placing of 
the petitioner’s case before the Advisory 
Board, the report of the Advisory 
Board to the State Government and the 
confirmation by the Stete Government 
have all been done within the time 
specified in Sub-sections (4) and (5) of 
Section 3, Section 8, Section 10, sub- 
section (1).of Section 11 and Section 12. 
The confirmation by the State Govern- 
ment is also within three months of 
the date of detention. The sole ground 
upon which the detention of the peti- 
tioner for acting in a manner prejudicial 
to the maintenance of Fublic order has 
been stated as under :— 


“That on the night of 19/20-6-71 
in between 23.45 and 00.40 hrs., you 
along with your associates looted away 
bags of the rice by breaking open 
Wagon No. ER 21427 at Gobardanga 
Railway Station and when challenged 
by the on-duty R. P. F. Party you and 
your associates charged bombs and 
ballasts on them in order to kill them. 
Your attack grew sọ violent that 
RK/AW 661 Ghanashyam Pandey of 
the R. P. F. Party had to fire one 
round upon you in self defence, which 
resulted in death of one of your asso- 
ciates named Kalipade Sardar on the 
spot when you and others fled away. 
You created disturbance of public order 
thereby.” 


It is contended by the fearned advo- 
cate that this ground does not constitute 
the necessary requisite under Sec- 
. tion 3 (2) of the Act which justifies the 
detention of a citizen for “acting in a 
manner prejudicial to the-security of 
the State or the maintenance of public 
order” . for the purposes of sub-sec- 
tion (1) of that Section: secondly that 
the order made against the petitioner 
was mala fide in that-ne was arrested 
on 16-7-71, but has be2n shown to be 
arrested on 21-7-71 and thirdly the 
Police were actuated by a improper 
motive -because six or seven years prior 
to his detention he had made a com- 
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plaint that the final report given by 
the Police Officer in respect of the first 
information given by him in connection 
with an incident at Sealdah, the accus- 
ed was punished and departmental 
action was taken against the investiga- 
ting Police Officer. In view of this 
prudge the Police have often threatened 
the petitioner and tried to harass him 
in various ways which culminated in 
this false allegation made against him. 


4. Whether the act committed 
by the petitioner on the sole ground 
communicated to him would amount 
to a disturbance of public order or is 
likely to disturb public order 
has been considered in several 
recent decisions of this Court one of 
which was pronounced only yesterday, 


in S. K. Kader v. State of W. B. (W. P. | 


No. 35 of 1972, D/- 2-5-1972= (reported 
in AIR 1972 SC 1647 to which botħ 
of us were parties. In that case also 
the grounds were similar to the ground 
on which the petitioner has been de- 
tained. In fact the second ground in 
that case is almost identical. It was 
there observed by Mathew, J. :— 


“The question whether a person 
has only committed a breach of law and 
order or has acted in a manner likely 
to cause a disturbance of the public 
order is one of degree and the extent 
of the reach of the act upon 
the society. An act by itself is 
not determinative of its own gravity. 
In its quality it may not differ from 
another but in its potentiality it may 
be very different. Similar acts in 
different contexts affect differently 


‘Jaw and order on the one hand and 


public order on the other. It is always 
a question of degree of the harm and 
its effect upon the community. Public 
order is the even tempo of the life of 
the community taking the country as 
a whole. or even a specified locality. It 
is the degree of disturbance and its 
effect upon the life of the community 
in a locality which determines whether 
the disturbance amounts only to a 
breach of the law and order. In the 
final analysis, one must always return 
to the facts of the case to see whether 
the acts perpetrated . are of such a 
nature or-of such potentiality as to 
travel beyond the immediate victims 
and affect the general or local public. 
A case by case adjudication gives the 
judicial process the impact of actuality 
and thereby saves it from the hazards 
of generalisation.” 


1656 S. C. 


5. By tħe application of the 
principles set out above, we held that 
the acts alleged against the detenu in 
the grounds served on him had the 
potentiality of affecting the even 
tempo of the life of the community in 
the locality by their reverberations 
and were sufficient to sustain the 
order of detention on the ground that 
the acts of the petitioner would disturb 
or would be likely to disturb the main= 
tenance of public order. 


6. The ground in this case as 
we said earlier being similar, we must 
hold likewise that the acts alleged to 
have been committed by the petitioner 
are prejudicial to the maintenance of 
public order. Similar grounds have 
‘|been considered in three other cases 
of this Court where it has been held 
that they disclose that the act or acts 
alleged against the detenu would dis- 
turb or would be likely to disturb 
public order. (See Nandlal Roy v. State 
of W. B., Writ Petm No. 15 of 1972 
= (reported in AIR 1972 SC 1566), 
Netaipada Shah v. State of West Ben- 
gal, Writ Petn. No. 18 of 1972 = (re- 
ported in AIR 1972 SC 1650 ) and Jagan- 
nath v. State of W. B., W. P. No. 13 
of 1972 = (reported in AIR 1972 SC 
1564)). 


T. The second and third grounds 
are those set out in the letter of the 
petitioner from jail to this Court 
dated 14/16-3-1972 long after the 
Advisory Board had met. Even so on 
a perusal of that letter and the second 


representation, it will appear that the 


petitioner had made similar allegations 
in the said second representation, 
which was considered by the Advisory 
Board after giving. him a personal 
hearing. In that petition also he has 
Stated that on 15-6-1971 he went to 
his father-in-law’s house at Bhadresh- 
war in Hooghly. After going there he 
fell ill and was under ‘medical treat- 
ment from 16-6-1971 till 22-6-1971. In 
view of the illness he had even lost the 
power to walk. He also stated therein 
the circumstances in which -he had 
incurred the wrath of the police for 
making a complaint against them be- 
cause they had sent a final report: as a 
result of that complaint -the accused 
was prosecuted, convicted and sentenc- 
ed and the Sub-Inspector who was in- 
vestigating was also departmentally 
punished. Ever since, the police has 
been angry with him, had threatened 
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him in various ways and was harassing 
him. While he stated in the letter of 
14/16-3-1972 that he was arrested on 
16-7-1971 by the C. R. P. which if 
true makes the statement ‘in the 
counter-affidavit that he was arrested 
on 21-7-1971 to be false, he did not 
complain about it in any of his re- 
presentations to the State Government. 
As these were sent to the Advisory 
Board, it would have enquired into it, 
No doubt, the allegation that he had 
attracted the ill-will of the police as 
well as the fact of his illness were 
stated in those representations and the 
Board must have gone into it because 
it appears from the affidavit filed by ' 
the Assistant Secretary of- the Home 
Department of West Bengal that the 
question of his illness at the relevant 
time and the medical certificate was 
considered by the State Government 
and also by the Board. What this 
Court has to be satisfied with is that 
the mandatory provisions of the Aci 
have been complied with, that the 
ground alleged against the detenu 
makes the act complained of prejudi- 
cial to the maintenance of public order 
and the detenu has been given an 
opportunity to make his representation 
to the Advisory Board which after 


full consideration has formed an opin- 


ion that the detention is justified. 


8. In the view we have taken, 
we are satisfied that there is no merit 
in this petition and it is therefore 
dismiss 


ed, : 
Petition dismissed, 





AIR 1972 SUPREME COURT 1656 
(V 59 C 310) 
a. M. SHELAT AND H. R: ea 
KHANNA JJ. 
"` Kanu Biswas, Petitioner v. The 
State of West Bengal, Respondent. ` 
=. Writ Petr. No. 46 of 1972, D/- 
3-5-1972. 

(A) - Maintenance OF Internal Secu- 
rity Act:(1971), Section 3 — Detenu 
attacking husband and wife with knife 
in third class compartment of running 
train — Detention is valid — (X-Ref:— 
Constitution of India, Articles 22 and 


Oz). 


Where the detenu and his associ- 
ates attacked the husband and wife 
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with open knives in the third class 
compartment of a running train and 
robbed them of their valuable articles 
by putting them in fear of death, the 


detenu, held, by his activities created’ 


terror and panic among the travelling 
passengers and thereby disturbed public 
order and hence his detention was valid. 
AIR 1970 SC 1228 and AIR 1972 SC 
665 and AIR 1972 SC 840 and AIR 1972 
SC 1566 and AIR 1972 SO 1647, Relied 
on, AIR 1970 SC 814, Referred. fs 
E ate (Paras 4, 6) 

(B) Maintenance of Internal Secu- 
rity Act (1971), Section 3 — Detenu 
armed with bombs and lethal weapons 
attacking police on railway platform 
and exploding bombs — Detention is 

valid — (X-Ref— Constitution of India, 
Articles 22 and 32). 

Where the detenu and his associ- 
ates armed with bombs, daggers, knives 
and iron rods attacked the police party 
on the railway station p_atform with a 
view to kill them, and to intimidate the 
public hurled bombs which exploded 
with terrific sound. endangering the 
Police on duty and created panic and 
confusion among the passengers, the 
detenu held -acted in a manner pre- 
judicial to the maintenance of public 
order and his detention was valid. AIR 
1970 SC 1228 and AIR 1972 SC 665 and 
AIR 1972 SC 840 and AIR 1972 SC 


1566 and AIR 1972 SC 1547, Relied on; 


AIR 1970 SC 814, Referred. 
l (Paras 4, 6) 
(C) Maintenance of Internal Secu- 
rity Act (1971), Section 3 — Whether 
act affects law and order or public 
-order — Test —(X-Ref:— Constitution 
of India, Article 32).. 
The test for determining whether 
an act affects law and order or public 
order is to see whether the act leads to 
the disturbance of the current of life 
of the community so as io amount to a 
disturbance of the public order or 
whether it affects merely an individual 
leaving the tranquillity of the society 
undisturbed. AIR 1966 SC 740 and AIR 
1970 SC 1228 and AIR 1972 SC 665 
and AIR 1972 SC 1566, Relied on. 
i i _ (Para 5) 
Cases Referred: Chronelogical Paras 
AIR 1972 SC 665 = (1972) 1 SSC 
498 = 1972 Cri LJ 482, Nagendra 
Nath Mondal v. State of West 
Bengal g 

AIR 1972 SE 840 = 1972 Cri. LJ 
651, Tapan Kumar Mvkharjee 
v. State of West Bengal 
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AIR 1972 SC 1566 = W. P. No. 15 
of 1972, D/- 11-4-1972, Nandlal Roy 

© v. State of West Bengal 6, 8 

AIR 1972 SC 1647=WP No. 35 of 
1972, D/- 2-5-1972, Sk. Kader 

© v. State of West Bengal 

AIR 1970 SC 814=(1970) 3 SCR 
360=1970 Cri LJ 843, Sudhir 
Kumar Saha v. Commr. of Police 

_ Calcutta | 

AIR 1970 SC 1228 = (1970) 3. 
SCR 288 = 1970 Ci LJ 1136, 
Arun Ghosh v. State of West 

__ Bengal 

AIR 1966 SC 740 = (1966) 1 
SCR 709 = 1966 Cri LJ 
608, Dr. Ram Monohar 
Lohia v. State of Bihar a 5 


Mr. S. K. Bagga, Advocate, amicus 
curiae for Petitioner; Mr. Prodyot 
Kumar Chakravarty, Advocate, and 
Mr. G. S. Chatterjee, Advocate for M/s. 
Sukumar Basu and Co., for Respon- 
dent. 

The following Judgment of the 
Court was delivered: by 

KHANNA, J.:— This is a petition 
through jail under Art. 32 of the Consti- 
tution for issuing a writ of habeas 
corpus by Kanu Biswas, who has been 
ordered by .the District Magistrate 
24-Parganas to be detained under Sec- 
tion 3 of the Maintenance of Internal 
Security Act, 1971 (Act 26 of 1971) 
“with a view to preventing him from 
acting in any manner prejudicial to the 
maintenance of public order.” 


2. The order of detention was 
made by the - District Magistrate on 
November 13,1971. The petitioner was 
arrested in pursuance of the detention 
order on November 14, 1971 and was 
served the same day with the order 


5, 8 


as well as the grounds of detention to- 


gether with vernacular ` transla- 
tion thereof. On November 18, 
1971 the District Magistrate sent 


report to the State Government about 
the passing of the detention order along 
with the grounds of detention and other 
necessary particulars, The State 
Government considered the matter 
and approved the detention order on 
November 24, 1971. Necessary report 


‘was also sent on that day by the State 


Government .to the Central Govern- 
ment. On December 13, 1971 the State 
Government: placed the case of the 
petitioner before the Advisory Board. 
In the meanwhile, on ‘December 12, 
1971 the State Government received a 
representation of the petitioner. The 
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representation was considered by the 
State Government and was rejected on 
January 11, 1972. The representation 
was thereafter forwarded to the Ad- 
visory Board. The Board, after con- 
Sidering the material placed before it, 
including the petitioner’s representa- 
tion, and after hearing the petitioner in 
person, sent its report to the State 
Government on January 14, 1972. 
Opinion was expressed by the Board 
that there was sufficient cause for the 
detention of the Petitioner: On Febru- 
ary 2, 1972 the State Government con- 
firmed the order for the detention of 
the petitioner. Communication about 
the confirmation of the order was 
thereafter sent to the petitioner. 


3. Affidavit of Shri B. 
Mukhopadhya, District Magistrate of 
24-Parganas, who passed the impugned 
order, has been filed in opposition to 
the petition. Mr. Bagga has argued the 
case amicus curiae on behalf of the 
petitioner, while the State has been 
represented by Mr. Chakravarti. 


' 4° Tt has been argued on be- 
half.of the petitioner that the parti- 
cular acts on account-of which the order 
for the detention of the petitioner has 
been made were not germane to the 
maintenance of public order and, as 
such, the order for his: detention could 
not be validly made. for preventing him 
from acting in a manner prejudicial to 
the maintenance of public order. In 
this respect we find that according to 
the grounds of detention, the order for 
` the petitioner’s detention was made on 
the ground that he had been acting in 
a manner prejudicial to the mainten- 
ance of public order as evidenced by the 
particulars given below taken 
separately or collectively:. ee 

“That on 26-9-71 at. about 18.30 
hours while Baidyanath Bandopadhya 
of Champapukur, P. S. Basirhat, Dis- 
trict 24-Parganas along with his wife 
was travelling in a 3rd class compart- 
ment of. Up Basirhat local train from 
Barasat, you along with your associates 
attacked him and his wife with open 
knives between Champapukur R/S and 
Basirhat R/S and robbed them of Wrist 


Watch, Gold Ornaments, Cash valued. 


at Rupees 725/- by putting them 
in fear of death. By your such activi- 
ties you created terror and panic among 
the travelling passengers and public 
order was disturbed thereby. 


On 4-11-71 at about 21-40 hours, you 
and your associates armed with bombs 


A. IL R. 
daggers, knives and iron rods etc. at- 
tacked police on the platform at Belia- 
ghata. railway station with a view to 
take their lives and to intimi- 
date the public you charged two 
bombs which exploded with terrible 
sound endangering the on-duty Police. 
_ Your such action was so violent that 
lt created panic and confusion among 


‘the passengers there and then. You 


have thus acted in a manner prejudicial 
to the maintenance of public order.” 


It would appear from the above that 
the petitioner and his associates at- 
tacked a husband and wife with open 
knives in the third class compartment 
of a running train and robbed them of 
valuable property, including Wrist 
Watch, Gold’ Ornaments and cash 
by putting them in fear of death. The 
grounds of detention further show that 
the above act of-the petitioner and his 
associates created terror and panic 
among the travelling passengers and 
thereby disturbed public order. The 
Second incident which took place at 
9.40 p. m., on November 4, 1971 related 
to the attack by ‘the Petitioner and 
his essociates on a Police Party on the 
platform of Beliaghata Railway Station 
with a view to kill them. © The Peti- 
tioner and'his associates are stated to 
have’ been then armed with bombs, 
daggers, knives and iron rods and they 
exploded two bombs with terrible 
sound. Itis further stated that the 
above act of the petitioner and his as- 
sociates created panic. and confusion 
among the passengers and thus disturb- 
ed public order. Each one of the 
above two incidents of September 26, 
1971 and- November. 4, 1971, in our 
opinion, affected. public order and not 


` merely law and order. 


5. The’ distinction between the 
concept of public order and that of law 
and order has been adverted to by this 
Court in a number of cases. In the 
case of Dr. Ram Manohar Lohia v. 
State of Bihar, (1966) 1 SCR 709 =. 
(AIR 1966 SC 740) Hidayatullah, J. (as 
he tnen was) said that any contraven~ : 
tion of law. always affected order, buf 
before it could be said to affect public 
order, it must affect the community at 
large. He considered three concepts, 
law and order, public order and the 
security of the State, and observed 
that to appreciate the scope and. ext- 
ent of each one of them? one should 
imagine three concentric circles.. The 
largest of them represented law and 
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order, next represented public order 
and the smallest represented the secu- 
rity of the State. An act might affect 
law and order but not public order, 
just as an act might affect public order 
but not the security of the State. In the 
subsequent case of Arun Ghosh v. 
State of West Bengal, (1970) 3 SCR 
988 = (AIR 1970 SC 1228) the Court 
dealt with the matter in the following 
words: 


“Public order ïs the even tempo ` 


of the life of the community taking 
the Country as a whole or even a 
specified locality, Disturkance of public 
order is to be distinguished from acts 
directed against individuals which do 
not disturb the society tc the extent of 
causing a general disturbance of 
public tranquillity. It is the degree of 
disturbance and its effect upon the life 
of the community in a locality which 
determines whether the disturbance 
amounts only to a breach of law and 
order. Take for instance, a man 
stabs another. People may be shock- 
ed and even disturbed, but the life of 
the community keeps moving at an 
even tempo, however much one may 
dislike the act. Take another case of a 
town where there is communal tension. 
A man stabs a member of the other 
community. This is an act of a very 
different sort. Its implications are 
deeper and it affects the even tempo of 
life and public order is j20pardized be- 
cause the repercussions of the act 
embrace large sections of the com- 
munity and incite them. to make fur- 
ther breaches of the law and order. and 
to subvert the public order. An act by 
itself is not determinant of its own 
gravity. In its quality it may not differ 
from another but in its potentiality it 
may be very different.” 


The question whether a man has only 
committed a breach of law and order 
or has acted in a manner likely to 
cause a disturbance of tha public order, 
according to the dictum laid down in 
the above case, is a question of degree 
and the extent of the reach of the act 
upon that society. Public order is 
what the French: call “order publique” 
and is something more than ordinary 
maintenance of law and order. The test 
to be adopted in determining whether an 
act affects law and order or public 
order, as laid down in the above case, 
is: Does it‘lead to disturbance of the 
current of life of the community so as 
to amount to a disturbance of the public 


Kanu Biswas vy. State of W. B. (Khanna J.) 


[Prs. 5-8] S. C. 1659 


order or does it affect merely an indi- 
vidual leaving the tranquillity of the 
society undisturbed? 


6. The principle enunciated 
above has been followed by this Court 
in the case of Nagendra Nath Mondal 
v. State of West Bengal, (1972) 1 SCC 
498 = (AIR 1972 SC 665) and Nandlal 
Roy v. State of W. B., WP No. 15 of 
1972, decided on 11-4-1972 (reported 
in AIR 1972 SC 1566). In the light 
of what has been observed above, we 
have no doubt that each one of the in- 
cidents of September 26, 1971 and 
November 4, 1971 was prejudicial to 
the maintenance of public order. When| 
two passengers are robbed at the point 
of knife while travelling in a third 
class compartment of a running train 
the act of the miscreants affects not 
only the passengers who are deprived 
of their valuables but also the other 
passengers who watch the whole thing 
in fear as helpless spectators. There is 
bound to be consequent terror and 
panic amongst the travelling public. 
Likewise, attack directed against a 
Police Party on the platform of a Rail- 
way Station by exploding bombs is 
bound to create panic and confusion 
among the passengers at the Railway 
Station. The acts in question ‘in the 
very nature of things would adversely 
affect the even tempo of life of the 
community and cause a general dis- 
turbance of public tranquillity. 


7. Reference has been made on 
behalf of the petitioner to the case of 
Sudhir Kumar Saha v. Commissioner 
of Police, Calcutta, (1970) 3 SCR 360 
== (AIR 1970 SC 814). The petitioner 
in that case along with others com- 
mitted various acts on three occasions. 
On the first occasion he attacked the 
people of alocality with a knife and by 
hurling bottles at them. On the 
other two occasions he attacked the 
people of another; locality by hurling 
bombs at them. It’ was held that the 
incidents were not interlinked and 
could not have prejudiced the maint- 
enance of public order. l 


8. As against the above solitary 
decision, Mr. Chakravarti on behalf of 
the respondent-State has referred to 
the principle laid down in the case of 
(1970) 3 SCR 288 = (AIR 1970 SC 1228) 
(supra) as well as in the casè of (1972) 1 
SCC 498 = (AIR 1972 SC 665) 
(supra). Apart from those two cases, we 
find that in the case of Tapan Kumar 
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Mukherjee y State of West Bengal, 
AIR 1972 SC 840 the allegation against 
the detenu was that he along with 
other associates committed robbery 
in respect of a fan and a watch at the 
point of dagger in a running train, and 
this created disturbance of public 
order. Contention was raised that the 
act of the detenu and his associates re- 


Jated only to law and order and not to ` 


public order. This contention was re- 
pelled and it was observed that the 
innocent passengers would be terror 
stricken by the acts of the detenu and 
his associates. Another incident which 
was referred to in that case related 
to throwing of bombs on a shop. The 
bombs exploded and as a result of the 
‘panic so caused in the locality, all the 
shops and houses around the place were 
closed. The above ground was held by 
this Court to be germane to the dis- 
turbance of public order. In case of 
Nandlal Roy, W. P. No. 15 of 1972, D/- 
11-4-1972 (reported in AIR 1972 SC 
1566 (supra), the ground of detention 
recited that the detenu and his asso- 
_Ciates while committing theft of rice 
from a wagon threw bombs upon the 
members of the R. P. F. One 
member of the Railway Protection 
. Force was injured. The explosion of 

the bombs was stated to have created, 
panic in the Station area and the ad- 
joining locality. It was held that the 
activity of the petitioner created not 
merely a question of the maintenance 
of law and order but created a disturb- 
ance which would be comprehended by 
the expression “order publique”, The 
p nion order was consequently up- 

e 


9. In Sk. Kader v. State of 
W. B., W. P. No. 35 of 1972 decided on 
2-5-1972 (reported in AIR 1972 SC 1647) 
the allegation against the detenu was 
that he and his associates while remov- 
ing railway material charged bombs 
and ballast upon R. P. F. Party as a 
consequence of which the members of 
R. P. F.- Party fired in self-defence. 
The activity of the petitioner was con- 
sidered to be prejudicial to the main- 
tenance of. public order and the de- 
tention order was upheld. 


10. The facts of the present case 
are much more akin to those of AIR 
1972 SC 840 (supra). The past activi- 
ties of the petitioner.as revealed in the 
grounds of detention, in our opinion, 
showed a propensity to disturb public 
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order. The authority concerned, in the 
circumstances, could have validly 


made the order for the detention of the 
petitioner to prevent him from acting 
m a manner prejudicial to the maina 
tenance of public order. 


The petition consequently. 


fails and is dismissed 


Petition dismissed, 
(Peta ciety l | 
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S. M. SIKRI, C. J., J. M. SHELAT 
1. D. DUA AND G. K. MITTER, JJ. 


The State of West Bengal, Appel- 
Jant (In all the Appeals) v. Ashok Dey 
etc., Respondents. 


„7 _ Criminal Appeals Nos. 217 to 233. 
of 1971, D/- 19-11-1971. 


l (A) Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(Presidents Act 19 of 1970), Ss. 10 to 
I3 — Constitutionality — Sections do 
not violate Art. 22 (7) of the Constitu- 
tion — (X-Ref.:— Constitution of 
India, Art. 22 (7), Art. 246, Sch. 1, 
List I, Entry 9, Sch. 7, List I, Entry 3) 
— (Criminal Mise. Cases Nos. 169, 177, 
222, 224, 229, 230, 231, 237,284 to. 287, 
316, 328, 329, 330 and 331 of 1971, D/ 
13-9-1971 (Cal), Reversed). 


Clause (7) of Article 22 merely in- 
vests the Parliament with an overrid- 
ing power enabling it, if the circum- 
Stanc2s so require, to make a law, pro- 
viding for preventive detention pre- 
scribing the circumstances under which 
a person may be detained for a period 
Ionger than three months without 
obtaining the opinion of an Advisory 
Board and, also, . prescribing the 
maximum period for which any per- 
son may be detained under any such 
law and further prescribing the pro- 
cedure to be followed by an Advisory 
Board. It does not prohibit the State 
Legislature from making a law either 
providing for preventive detention for 
a Icnger period than three months 
when there is a provision for securing 
the opinion of an Advisory Board or 
ARR ct xa hac ak lc A adenine id 


*(Cri. Mise cases Nos. 169, 177, 222, 294 
229, 230, 231, 237, 284 to 287, 316, 
328, 329, 330 and 331 of 1971, D/- 
13-9-1971 — Cal.) 
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prescribing procedure to be followed 
by such Advisory Board. 
(Para 7) 


The State Legislature has plenary 
power to make a law providing for 
preventive detention within the 
limitations imposed by the Constitution. 
The power of the State Legisla- 
tures under Article 246 with respect 
to preventive detenticn enumerated in 
Entry 3 of List II] is co-extensive with 
that of Parliament with respect to such 
preventive detention and it must neces~ 
Sarily extend to all incidental matters 
connected with preventive detention as 
contemplated by this entry, subject 
only to the condition that it does not 
come into conflict with a law made by 
Parliament with respect to the same 
matter. There is no provision of the 
Constitution which would justify a 
limitation onthe power of the State 
Legislature to make a valid law pro- 
viding for detention under Arti- 
cle 22 (4) for a period beyond three 
months on the ground of absence of a 
law made by Parliament permitting de- 
tention for such period. AIR 1951 SC 
301, Followed. (Para 7) 


(B) Public Safety — West Bengal 
(Prevention of Violent Activities) Act 
(President’s Act 19 of 1970) Pre — 
. Restrictions Imposed by the Act on the 
fundamental rights cf a citizen who 
has been detained under the Act to 
move freely throughout the territory of 
India are in the interest of the general 
public — (X-Ref.:—Constitution of 
India, Art. 19 (1) (d) and (6) ). 

(Para 10) 
l (C) Public Safety — West Bengal 
{Prevention of Violent Activities) Act 
(President’s Act 19 of 1970), S. 3 (2) (a), 
(b), (d) and (e) — Validity — These 
clauses do not extend scope of expres- 
sion “acting in any manner prejudicial 
to the security of a State or the main- 
tenance of public order.” 


Fairly close and rational nexus be- 
tween these clauses and the main- 
tenance of public order and security of 
the State of West Bengal is writ large 
on the face of these clauses. 

(Para 12) 


(D) Public Safety — West Bengal 
{Prevention of Violent Activities) Act 
(President’s Act 19 of 1970), S. 3 (2) (c) 
— Causing insult to the Indian National 
Flag or to any other object of public 
veneration — When prejudicial to 
maintenance of publie order. 
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Section (2) (c) must be construed 
to mean causing insult to the Indian 
National Flag or to any other object 
of Public veneration in such a situa- 
Hon as reasonably exposes the act, 
causing such insult, to the view of 
those, who hold these objects in venera- 
tion or to the public view, and it would 
not cover cases where the Indian 
National Flag or other object of 
public veneration is mutilated, damag- 
ed burnt, defiled or destroyed, com- 
pletely unseen or when incapable of 
being seen, by anyone whose feelings 
are likely to be hurt thereby. So con- 
strued Clause (c) would be clearly 
within the expression “acting in any 
manner prejudicial to the maintenance . 
of public order.” 

Cases Referred: Chronological Paras 
AIR 1970 SC 564 = (1970) 3 
SCR 530, R. C. Cooper v. Union 
of India 
ATR 1958 SC 163 = 1958 SCR 
460 = 1958 Cri LJ 283, Puranlal 
Lakhanpal v. Union of 
_ India 
ATR 1951 SC 301 = 1951 SCR 
621 = 52 Cri LJ 1103, S. 

_ Krishnan v. State of Madras vi 
AIR 1950 SC 27 = 1950 SCR 88 
=51 Cri LJ 1383, Gopalan v. 

State of Madras 


_ Mr. Niren De, Attorney General 
for India, (M/s. D. N. Mukherjee, 
Sukumar Basu and G. S. Chatterjee, 
Advocates with him, for the Appel- 
lant (in all the Appeals); Mr. Niren De, 
Attorney-General for India, (M/s. R. 
H. Dhebar, Ram Panjwani and S. P. 
Nayar, Advocates, with him), for the 
Attorney-General for India in all the 
Appeals; Mr. Somnath Chatterjee, 
Senior Advocate, (Mr. D. K. Sinha, Ad- 
vocate, Mr. Rathin Das, Advocate of 
M/s. S. K. Ganguly and Co. and Miss 
Indira Jai Singh, Advocate, with him 
for Respondents (In Cr. As. Nos. 219, 
223 and 225 to 227 of 1971); Mr. Arun 
Prakash Chatterjee, Senior Advocate 
(Mr. Rathin Das, Advocate of M/s. S. 
K. Ganguly and Co., Mr. Dilip K. Sinha 
and Miss Indira Jai Singh, Advocates, 
with him), for the Respondents. 


The following Judgment of the 
Court was delivered by 


DUA. J.:— These appeals have 
been presented to this Court pursuant 
to certificate of fitness granted by the 
Calcutta High Court under Arti- 
cle 132 (1) of the Constitution from a 
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common judgment of that Court allow- 
ing 17 Writ Petitions presented on be- 
half of the persons detained under the 
West Bengal (Prevention of Violent 
Activities) Act, 1970 (President’s Act 
19 of 1970) (hereinafter called the Act). 
Jn the High Court the constitutional 
validity of the Act was challenged on 


the grounds — (1) that it was not a. 


law made bv Parliament as contemplat- 
ed by Article 22 (7) of the Constitution 
with the result that the extension of 
the detention for a period longer than 
three months was unconstitutional. 
Sections 10 to 13 of the Act were des- 
cribed as violative of Article 22 (4) and 
(7) of the Constitution; (2) that the re- 
strictions both in respect of substantive 
law and in respect of procedure imposed 
by the Act on detenus’ right guarante- 
ed by Article 19 (1) (d) were unreason- 
able and, therefore, the Act was uncon- 
stitutional: and (3) that the Act was 
violative of Article 14 of the Constitu- 
tion inasmuch as it gave arbitrary, un- 
puided and uncanalised power to the 
State Executive without prescribing 
any guidelines for its exercise. 


2. The High Court held that 
the Act was not a law made by Parlia- 
ment in terms of Article 22 (7) of the 
Constitution. This conclusion is not 
questioned by the learned . Attorney 
General before us and indeed he has 
conceded that the Act is not a law made 
by Parliament as contemplated by Arti- 
cle 22 (7). The High Court then con- 
sidered the question of the effect of 
the Act,. if it is to be deemed to be 
an Act passed by the West Bengal 
Legislature. On this point it came to 
the conclusion that the provisions con- 
tained in Sections 11 and 13 of the Act 
relating to the procedure before the 
Advisory Board in respect of the per- 
son detained for a longer period than 
three months was ultra vires Art. 22 (7) 
of the Constitution because under the 
said Article, Parliament alone has been 


invested with jurisdiction to legislate — 


on these matters. The . State. Legisla- 
ture was accordingly held to be incom- 
petent to make a law prescribing pro- 
cedure for the Advisory Board and 
also to make a law providing for de- 
tention for more than three months. On 
the question of applicability of Arti- 
cle 19 (1) the High Court came to the 
conclusion that it was not applicable to 


the impugned Act and, therefore, the 


Act could not be struck down as viola- 
tive Art. 19 (1) (d) or under any other 
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clause cf Art. 19 (1). The challenge on 
the basis of Article 14 of the Constitu- 
tion was also repelled as the classifica- . 
tion contemplated by the Act could by ' 
no means be considered unreasonable. 
In the final result on the ground of in- 
validity of Sections 11 and 13 the Writ 
petition was allowed with respect to the 
detentian of the detenus beyond the 
period of three months. 


3. In this- Court the Jearned 
Attorney General has concentrated his 
attack cn the impugned judgment on 
the argument that Article 22 (7) of the 
Constitution does not confer exclusive 
jurisdiction on the parliament to make 
a law for valid detention of persons 
for a period longer than three months 
and that the State Legislature is fully 
competent, to make laws for detention, 
to prescribe procedure for the Advisory 
Boerd and also to make law for deten- 
tion for more than three months. 


4. ‘In order to appreciate the 
legal pcsition it is desirable to repro- 
duce Article 22 of the Constitution: 


"22. Protection against arrest and 
detention in certain cases: 

(1) No person who is arrested shall 
be detained in custody without being 
informed, as soon as may be, of the 
grounds for such arrest nor shall he be 
denied the right to consult, and -to be 
defended by, a legal practitioner of his 
choice. 


. (2) Every person who is arrested 
and detained in custody shall be pro- 
duced - before the nearest Magistrate 
witnin a period of twenty-four hours 
of such arrest excluding the time 
necessary for the journey: from the 
place of arrest to the Court of the 
Magistrate and no suh person shall be 
detained in custody beyond the said 
period without the authority of 2 
Magistrate. 

(3) Nothing in Clauses (1) and (2) 
shall apply — ` 

(a) to any person who for the time 
being is an enemy alien; or . 
(b) to any person who is arrested 
or detained under any law providing 
for preventive detention. 


(4) No law providing for preventive 
detention shall authorise the detention 
of a person fora longer period than 
three months unless — 

(a) an Advisory Board spukisting of 
persons who are, or have been, or are 
qualified to be appointed as, Judges of 


a High Court has reported before the 
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expiration of the said period of three 
months that there is in its opinion suffi- 
cient cause for such detention: 


Provided that nothing in this sub- 
clause shall authorise the detention. of 
any person beyond the maximum period 
prescribed by any law made by Parlia- 
ment under sub-clause (b) of Cl. (7); or 


(b) such person is detained in 
accordance with the provisions of any 
law made by Parliament under sub- 
clauses (a) and (b) of Clause (7). 


(5) When any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall 
as soon as may be, communicate to such 
person the grounds or which the order 
has been made and shall afford. him 
the earliest opportunity of making . a 
representation against the order. 


(6) Nothing in Clause (5) shall 
require the authority making any such 
order as is referred to in that clause to 
disclose facts which suzh authority con- 
siders to be against the public interest 
to disclose. 


(7) Parliament may by law pres- 
cribe — 

(a) the circumstances under which, 
and the class or classes of cases in 
which, a person may be detained for a 
period longer than three months under 
any law providing for 2reventive deten- 
tion without obtaining the opinion of 
an Advisory Board in accordance with 
the provisions of sub-clause (a) of Cl (4) 

(b) the maximum period for which 
any person may in any class or 
classes of cases be detained under any 
law providing for preventive detention; 
and 


(c) the procedure to ‘be followed 
by an Advisory Board in any inquiry 
under sub-clause (a) cf Clause (4).” 


- 5. Jt is clear that Clause (4) of 
this Article only prokibits a law pro- 
viding for preventive detention, to 
authorise 
more than three months unless an Ad- 
visory Board as contemplated by sub- 
clause (a) of the said clause has, be- 
fore the expiry of ‘three months of 
detention, reported that in its opinion 
there is sufficient cause for such de- 
tention, or unless such person is detain- 
ed in accerdance with the provisions 
of any law made by Parliament under 
sub-clauses (a) and (b) of Clause (7). 
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Again, even when an Advisory Board 
has, under sub-clause (a) of Clause 
(7), reported the existence of sufficient 
cause, detention cannot exceed the 
maximum period prescribed by a law 
made by Parliament under sub-cl. (b) 
of this clause. The expression “such 
detention” in sub-clause (a) of Cl. (4), 
according to the majority view in 
Pooranlal Lakhan Pal v. Union of 
India, 1958 SCR 460 = (AIR 1958 SC 
163) refers to preventive detention 
and not to any period for which such 
detention is to continue because the de- 
cision about the period of detention 
can only be taken by the detaining 
authority. 


6. Now, the argument raised in 
tħe High Court and accepted by it and 
repeated before us by Shri S. N. 
Chatterji on behalf of the respondents 
is that Clause (7) (b) of Article 22 
makes it obligatory for the Parliament 
to prescribe by law the maximum 
period for which a person may be de- 
tained as also the procedure to be 
followed by the Advisory Board in 
holding the enquiry under Cl. (4) (a) 
of this Article. According to the sub- 
mission, in the absence of such a law 
by Parliament no order of detention 
can authorise detention of any person 
for a period longer than three months 
and at the expiry of three months all 
persons detained under the Act must 
be released.. 


7. We are unable to ‘accept 
this construction of Clause (7) of Arti- 
cle 22. It is noteworthy that Shri 
Chatterji, learned: counsel for the res- 
pondents, expressly conceded before us 
that Article 22 (7) is only an enabling 
or a permissive provision and it does 
not impose a mandatory obligation on 
the Parliament to make a law prescrib- 
ing the circumstances under which ‘a 
person may be detained for more than 
three months as stated therein. But 
according to him sub-clauses (b) and 
(c) of Clause (7) do contain a mandate 
to the Parliament which is obligatory. 
In our view, Clause (7) of this Article 
on its plain reading merely authorises 
or enables the Parliament to make a 
law prescribing, (i) the circumstances 
under which a person may be detained 
for a period longer than three months 
(ii) the maximum period for which a 
person may in any class or classes of 
cases be detained under any law pro- 
viding for preventive detention and 
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(iii) the procedure to be followed by 
the Advisory Board in an enquiry 


under Clause (4) (a) of this Article. 
The respondents’ contention that “may” 
in the opening part of this Article must 
be read as “shal” in respect of sub- 
clauses (b) and (c) though it retains its 
normal permissive character in so far 
as Clause (a) is concerned, in the 
absence of special compelling reasons 
can be supported neither on principle 
nor by precedent of which we are 
aware. On the other hand this Court 
has in S. Krishnan v. State of Madras, 
1951 SCR 621 at p. 639 = (AIR 1951 
SC 301) agreeing with the observations 
of Kania, C. J. in Gopalan v. State of 
Madras, 1950 SCR 88 = (AIR 1950 SC 
27) held sub-clause (b) of Clause (7) to 
be permissive. This opinion is not onlv 
binding on us but we are also in respect- 
ful agreement with it. Apart from the 
exclusive power of the Parliament to 


make laws in respect oË 
“preventive detention for reasons 
connected with defence, foreign 


affairs or security of India; persons 
subject to such detention ” (vide Arti- 
cle 246 (1) and Entry 9, List I, Seventh 
Schedule), Parliament and State 
Legislatures have both concurrent 
powers to make laws in respect of “pre- 
ventive detention for reasons connect- 
ed with the security of a State, the 
maintenance of public order, or the 
maintenance of supplies and services 
essential to the community; persons 
subject to such detention ” (vide Arti- 
cle 246 (2) and Entry 3 in List III of 
Seventh Schedule). A law made by 
Parliament in respect of preventive de- 
tention falling under Entry 3 of List IIT 
has to prevail over a State law on the 
subject to the extent to which it is 
repugnant to the State law unless the 
State law is covered by Art. 254 (2). 
Parliament, however, is not debarred 
by cl. (2), as is clear from the Proviso, 
from enacting a law with respect to 
preventive detention enumerated in 
Entry 3 of List II] which may have 
the effect of adding to, amending, 
varying or repealing such State law. 
The State Legislature has thus plenary 
power to make a'law providing for 
preventive detention within the limita- 
tions imposed by the Constitution just 


noticed. The power of the State 


Legislatures under Art. 246 with res- 
pect to preventive detention enumerat- 
ed in Entry 3 of List III is co-exten- 


sive with that of Parliament with res- 


A. I. R. 
pect to such preventive detention and 
it must necessarily extend to all inci- 
dental matters connected with preven- 
tive detention as contemplated by this 
entry, subject only to the condition 
thet it Joes not come into conflict with 
a law made by Parliament with res- 
pect to the same matter. There is no 
provision of the Constitution to which 
our attention has been drawn nor has 
any principle of law or precedent been 
brought to our notice, which would 
justify a limitation on the power of 
the State Legislature, as suggested by 
the res>ondent, to make a valid law 
providing for detention under Art. 22 
(4) for a period beyond three months 
on the ground of absence of a law 
made by Parliament permitting deten- 
tion for such period. Had the Consti- 
tution intended such a result it would 
certainly have made an express provi- 
sion to that effect. Since Art. 22 
covers the subject of preventive de- 
tention both under the law made by 
Parliament and that made by State 
Lefislazures, if State Legislatures were 
intended by the Constitution to func- 
tion under a limitation in respect of 
the period of detention one would have 
expected to find such a limitation ex- 
pressly stated in this Article. But as 
we read cl. (7) of Art. 22 it merely in- 
vests the Parliament with an overrid- 
ing power enabling it, if the circumst- 
ances so require, to make a law, pro- 
viding for preventive detention pres- 
cribing the circumstances under which 
a person may be detained for a period 
longer than three months without 
obtaining the opinion of an Advisory 
Board and, also, prescribing the maxi- 
mum p2riod for which any person may 
be detained under any such law and 
further prescribing the procedure to 
be followed by an Advisory Board. It 
does nct prohibit the State Legislature 
from making a law either providing 
for preventive detention for a longer 
period than three months when there 
is a provision for securing the opinion 
of an Advisory Board or prescribing 
procedure to be followed by such 
Advisory Board. Such a power with 
the State Legislature, hedged in by 
effective safeguards as it is, ap- 
pears to us to be necessary to en- 
able it to deal with emergent situa- 
tions necessitating enactments with 
respect to preventive detegtion for 
safeguarding the security of the State 


against violent activities secretly orga- 
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nised by anti-social and subversive 
elements with the intention of produc- 
ing chaos. Security of a State, main- 
tenance of public order and of supplies 
and services essential to the community 
demand effective safeguards in the 
larger interest of susterance of peace- 
ful democratic way of life. Article 22, 
therefore, must be construed on its 
plain language consistently with the 
basic requirement of preventing anti- 
social subversive elements from im- 
perilling the security o= States or the 
maintenance of public order or of 
essential supplies and services therein. 


8. On behalf of the respondents 
some stress was laid on the dissenting 
opinion of Sarkar J., (as he then was) 
fin Puranlal Lakhan PaPs case, 1958 
SCR 460 = (AIR 1958 SC 163) (supra). 
The majority view in that case is, how- 
ever, not only binding on us but we 
are in respectful agreement with that 
view. 

9. Shri A. P. Chatterjee also ap- 
pearing for the respondents addressed 
elaborate arguments in support of the 
submission that, after the “decision in 
R. C. Cooper v. Union of India, (1970) 
3 SCR 530 = (AIR 1970 SC 564) the 
view taken in Gopalan’s case, 1950 
SCR 88 = (AIR 1950 SC 27) (supra), 
that Art. 22 is exhaustive on the sub- 
fect of preventive detention and Arti- 
cle 19 (1) (d) is wholly out of the 
picture, is no longer gocd law. On this 
premise he attempted to develop his 
attack on the reasonableness of the 
restrictions imposed on the fundamen- 
tal right of a person detained under 
the Act, to move freely throughout the 
territory of India. According to his 
submission the restrictions imposed on 
the persons detained under the Act are 
not in the interest of the general public 
with the result that the Act must be 
struck down as violative of Art. 19 (1) 
(d). On behalf of the eppellants this 
argument was countered on the ground 
that Cooper’s case (supra) was strictly 
confined only to the right of property 
and that the right to personal freedom 
was not directly involved. In the alter- 
native, according to the learned Attor- 
ney General, the restrictions imposed 
on a person who is detained with a 
view to preventing him from acting in 
any manner prejudicial to the security 
of the State or the maintenance of 
public order, as the impugned Act pur- 
ports to do, cannot be considered not to 
be in the interest of the general public. 
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10. In our opinion, assuming 
that Art. 19 (1) (d) of the Constitution 
is attracted to the case of preventive 
detention, restrictions imposed by the 
Act on the fundamental rights of a 
citizen, who has been detained under 
the Act, to move freely throughout the 
territory of India, with a view to pre- 
venting him from acting in any man- 
ner prejudicial to the security of the 
State of West Bengal or maintenance 
of public order, are clearly in the 
interest of the general public. The Act, 
it has to be borne in mind, was brought 
on the statute book by the President 
because of a feeling of “increasing 
anxiety over the continuing violent 
activities in West Bengal of the ‘Naxa- 
lites’, other similar extremist groups 
and anti-social elements operating with 
them.” (vide Reasons for the enact- 
ment). The existing laws, as "Reasons 
for enactment” also expressly point 
out, were “found to be inadequate for 
dealing with the situation” and it was 
considered “necessary to vest the State 
administration with powers to detain 
persons in order to prevent them from 
indulging in violent activities’. To 
complete the historical background, it 
may, at this stage, be pointed out, that 
on March 19, 1970 a proclamation had 
been issued by the President under 
Art. 356 of the Constitution from 
which it is clear that he was satisfied 
that a situation had arisenin which the 
Government of that State could not be 
carried on in accordance with the provi- 
sions of the Constitution and the Presi- 
dent assumed to himself all the func- 
tions of the Government of that State. 
Pursuant to that proclamation ‘on 
April 29, 1970 the Parliament passed 
the West Bengal State Legislature 
(Delegation of Powers) Act, 17 of 1970 
whereby the power of the Legislature 
of the State of West Bengal to make 
laws was conferred on the President. 
This would clearly show that the situa- 
tion in the State of West Bengal., was 
not normal when the Act was enacted. 
Jt is of course undeniable that in con- 
sidering statutes like the one before us 
this Court ought to show the greatest 
concern and solicitude in upholdi~: 
and safeguarding the fundamental right 
of liberty of the citizen. But as against 
that, we must not forget the historical 
background in which the necessity for 
enacting the Act was felt by the Presi- 
dent. It is also noteworthy that be- 


fore enacting this Act the Committee 
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constituted under the proviso to S. 3 (2) 
of Act 17 of 1970 was also duly con- 
sulted. Keeping in view the times we 
are living in, particularly the present 


situation in the State of West Bengal, 


where lawlessness ::and sabotage has 
Since a long time been rampant to an 


extent hitherto unknown, it seems to 


us that the restrictions on the citizen’s 
freedom as embodied in Art. 19 (1) (d) 
of the Constitution,: placed by the Act, 
must be held to be eminently in’ the 
interest of the general public. This 
Court can and should take judicial 
notice of the historical events which 
led to the Presidents -rule. Those 
events, in our view, fully demonstrate 
the necessity. in: the interest of the 
general public to bring on the statute 
book the provisions -of the Act. The 
general argument challenging the vires 
of the Act is thus wholly without sub- 
stance. 


40... Shri A P. Chatterjee next 
directed ‘his. attack to the validity of 


the various clauses of sub-s (2) of S43- 


of the Act.. According to his’ submis- 
sion these clauses arbitrarily extend 
the scope of the expression “acting in 
any manner. prejudicial to ‘the security 
of the State or the maintenance of 
public order.” Let us turn to S. 3 to 
see how for.the respondents’ attack is 
substantiated . This section reads | 


“3: (1) The State Government may, 
if satisfied with respect: to any person 
that with a‘view to preventing him 
from acting in any manner prejudicial 
to the security of the State or the 
maintenance of public order, it is 
necessary so to do, make an order 
directing that such person be detained. 

(2) For the : purposes of sub-sec- 
tion (1), the expression ‘acting in any 
manner prejudicial to the security ‘of 
the State or. the maintenance of public 
order’ means — 

(a) using, or instigating any per- 
son by words, either spoken or written 
or by signs or by visible representa- 
tions or otherwise, to use, any lethal 
weapon. 

(i) to promote or propagate _ any 
cause or ideology, the promotion or pro- 
pagation of which affects, or is likely 
to affect, adversely the security of the 
State or the maintenance of public 
order; or 

(ii) to overthrow or to overawe the 
Government established by law in India. 
Explanation.— In this clause, ‘lethal 
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weapcn’ includes fire-arms, explosive 
or corrosive substances, swords, spears, 
daggers, ‘bows and arrows; or. 

(b) committing mischief, within 
the meaning of section 425 of the Indian 
Penal Code, by fire or any: explosive 
substance on any property of Govern- 
ment or any local authority or 
any corporation owned or con- 
trolled: by. Government or any Uni-. 
versity or other educational institution 
or on any public building, where the 
commission of such mischief disturbs, 
or is -ikely to disturb, public order; or 
(c) causing insult to the Indian 
National Flag or to any other object 
of public veneration, whether. by mu- 
tilating, damaging, burning, defiling, 
destrcying or otherwise, or instigating 
any person to do so. 

Explanation.— In this clause, ‘object of 
public veneration’ includes any port- 
rait or statute of an eminent Indian, 
instal_ed in a public place as a mark of 
respect to him or to his- memory, or 

(d) committing, or instigating any 

person. to commit, any offence, punish- 


- able with death or imprisonment for 


life or impriscnment for a term éxtend- 
ing to seven: years or more or any. 
offence under the Arms Act, 1959 or 
the Explosive Substances Act.: 1908, 
where. the commission of such offence 
disturbs, or is likely to disturb, publie 
order: or 

. (e) in. -the case of a person refer- 
rea to in cls. (a) to (f) of Section 110 of 
the Code of Criminal: Procedure, 1898, 
comrritting any offence punishable 
with imprisonment where the commis- 
sion: of such offence disturbs, or is 


likely to disturb, public order. 


(3).Any of the following officers, 
namely: 

(a) District Magistrates. 

(3) Additional District Magistrates 
specially empowered in this behalf by 
the State Government, 

(2) in the Presidency-town of Cal- 
cutta, the Commissioner of Police, Cal- 
cutta, 
may, if satisfied as provided in sub- 
section (1), exercise the power con~ 
ferred by the said sub-section. 


(4):when any order is made under 
this section by an officer specified in 
sub-section: (3), he shall forthwith 
rèport the fact to the State Govern- 
ment together with the grounds. on 
which the order has. been “made and 
such other particulars as in his opinion 
have a bearing on the matter and no 
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such order shall remair in force for 
more than twelve days after the mak- 
ing thereof unless, in the meantime, it 
has been approved by the State Gov- 
ernment. 


(5) When any order is made or ap- 
proved by the State Government under 
this section, the State Government 
shall, as soon as may te, report the 
fact to the Central Government to- 
gether with the grounds on which the 
order has been made and such other 
particulars as, in the opinion of the 


State:Government have 'a bearing on. 


the necessity for the -o-der.’’. 


12. The challenge to Cls. (a), (b) 
(d) and (e) is prima facie unfounded 
for there can be no two opinions about 
the acts covered by these clauses being 
reasonably likely to be prejudicial to 
the maintenance of public order. That, 
disturbance of public order in a State 
may in turn prejucicially affect 
its security, is also undeniable. 
Fairly close and rational nexus 
between these clauses and the 
maintenance of public order and secu- 
rity of the State of West -Bengal is 


writ large on the face cf these clauses. 


In view of the clear language of these 
clauses we consider it wholly unneces- 
sary to deal with them at greater 
length. 


13. In regard to: cl. (c) Shri 
Chatterjee laid emphasis . on the fact 
that causing insult to the Indian Natio- 
nal Flag or to any other object of public 
veneration, as clarified in the explana- 
tion, need not always result in an act 
which may be considered prejudicial 
to the security of the State or the main- 
tenance of public order. Insulting the 
object cf public veneration in privacy 
without :the act causing insult being 
noticed by anyone who holds them in 
veneration, it was argued, could have 
no rational nexus with disturbance of 
public order or security of a State: 
The argument stated in the abstract is 
attractive. But when:one. closely exa- 
mines the circumstances in which the 
Act was. passed, the mischief intended 
to.be remedied by its enactment, and 
the purpose. and object of enacting it, 
cl. (c) of sub-s. (2), considered in the 
background of sub-s, (1) of S. 3 must, 
in our opinion, be construed to mean 
causing insult to the Irdian National 
Flag or to any other object of public 
veneration in such a situation as rea- 
sonably exposes the act, causing such 
insult, to the view of those, who hold 
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these objects in veneration or to the 
public view, and it would not cover 
cases where the Indian National Flag 
or other object of public veneration is 
mutilated, damaged, burnt, defiled or 
destroyed, completely unseen or when 
incapable of being seen, by anyone 
whose ‘feelings are likely to be hurt 
thereby. The act causing insult refer- 
red to in Cl. (c) must be such as would 
be capable of arousing the feelings of 
indignation in someone and that can 
only be the case when. insult is caused 
in the circumstances just explained. So 
construed, cl. (c) would, in our view, 
be clearly within the expression “act- 
ing in any manner prejudicial to the 
maintenance of public order.” ~ 

It would perhaps have been better if 
this aspect had been clarified in .the 
Act, but legitimately imputing to the 
law-maker the intention to enact a 
valid provision of law within the con- 
Stitutional limitations designed ef- 
fectively to achieve its object and pur- 
pose, the construction of cl. (c), in our 
view, must be restricted as just ex- 
plained, such restricted construction 
being admissible on the statutory lan- 
guage and the legislative scheme. On 
need construction the challenge must 
ai 


14. Before concluding we may 
mention that originally this appeal 
was heard by a Bench of five Judges, 
including our learned brother late Mr. 
Justice S. C. Roy and before his sudden 
tragic death he had expressed ‘his - 
agreement with our decision and ap- 
proved the draft judgment. Unfortu- 
nately, before the judgment could be 
announced the cruel hand of death 
snatched him away from our midst. 
The appeal was, however, again for- 
mally placed for re-hearing this morn- 
ing before us. 


15. ‘The result is that these ap- 
peals must be allowed and the judg- 
ment of the High Court set aside. As 
the counsel for the respondents state 
that there are some other points on the 
merit which require determination, the 
writ petitions will now- be heard and 
disposed of by the High Court on those 
points. l . 


Appeals allowed. 
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Sasti Chowdhary Petitioner v. 
State of West Bengal, Respondent. 


Writ Petna. No. 37 of 1972, D/- 
2-5-1972. 


' Maintenance of Internal Security 
Act (1971), Section 3(1) (a) (iii) — Act 
constituting offence under Penal Code 
— Detention order in respect of same 
act instead proceeding in Court of law 
-~ Validity. 


The fact that the particular act of 
the detenu which provides the reason 
for the making of the detention order 
constitutes an offence under the Penal 
Code would not prevent the detaining 
authority from passing the order for 
detention instead of proceeding against 
him in a court of law. The detaining 
authority might well feel that though 
there was not sufficient evidence ad- 
missible under the Evidence Act for 
securing a conviction, the activities of 
the person ordered to be detained were 
of such a nature as to justify the order 
of detention. It is however, imperative 
that the incident should be relevant 
and germane to the object for which 
the order can be made under the Act. 
The theft in respect of overhead elec- 
tric wires between two posts creating 
complete, dislocation of electric supp- 
lies of the area is an act which is 
germane to the object for which a 
detention order can be made under 
Section 3 (1) (a) (iii), namely preventing 
the person from acting In any manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity. W. P. No. 
25-4-1972 (SC), Rel. on. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1972 SC 665 = (1972) 2 SCC 
498 = 1972 Cri LJ 482, Nagendra 
Nath Mondal V. State of West 
Bengal `. 
(1972) W. P. No. 435 of 1971, D/- 
25-4-1972, Mohd. Salim Khan V. 
C. C. Bose 4 
AIR 1970 SC 852 = (1969) 2 SCR 
635 = 1970 Cri LJ 852, Pushkar 
Mukherjee v. State of West ` 


Bengal 6, 7 
AIR 1970 SC 1228 = (1970) 3 SCR 

988 = 1970 Cri LJ 1136, Arun 

Ghosh v. State of West Bengal T 
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State of W. B. (Khanna J.) 


_ trict Magistrate sent report to the 


435 of 1971, D/- - 


A.LE, 


AIR 1966 SC 340 = (1966) 1 SCR 
313 = 1966 Cri. LJ 305, Sahib 
Singh Dugal v. Union of India 4 
The Order of the Court was 
delivered by. 


KHANNA, J. :— This is a petition 
through jail ador 7 Article 32 of the 
Constitution for the issuance of a 


writ of habeas corpus by Sasti alias 
Satish Chowdhary, who has been order- 
ed by the District Magistrate Howrah 
to be detained under Section 3 of the 
Maintenance of Internal Security Act, 
1971 (hereinafter referred to as the 
Act). The order recited that it was 
made with a view to preventing the 
petitioner from acting in any manner 
prejudicial to the maintenance of sup- 
plies and . services essential to the 
community. 

2. The order of detention was 
passed by the District Magistrate on 
september 8, 1971. The petitioner, it 
is stated, was found to be absconding 
soon after the passing of the order. He 
was arrested on Nevember 23, 1971 
and was served with the order of deten- 
tion and the grounds of detention to~- 
gether with vernacular translation 
thereof on the same day. In the mean~ 
while, on September 8, 1971 the Dis- 
State 
Government about his having made 
the order of detention along with the 
grounds of detention and other neces- 
Sary particulars. The matter was then 
consicered by the State Government. 
It approved the detention order on 
September 10, 1971. The same day 
the State Government sent report to 
the Central Government along with 
necessary particulars regarding the 
necessity of the order. On December 
19, 1671 the State Government receiv- 
ed.a representation of the petitioner. 
The said representation, after being 
consicered, was rejected by the State 
Government on December 21, 1971. On 
December 22, 1971 the: State Govern- 
ment placed the case of the petitioner 
before the Advisory Board. The re- 
presentation of the petitioner was also 
sent to the Advisory Board. The said 
Foard, after considering the material 
placed before it, including the re- 
presentation of the petitioner, and after 
hearing him in person, sent its report 
to the State Government on January 
28, 1£72. Opinion was expressed by 
the Advisory Board that there was 
sufficient cause for the petifioner’s de- 
tention. On February 11, 1972 the 
State Government connrmed the order 
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of detention of the petitioner. Com- 
munication of the said confirmation 
was thereafter sent to the petitioner. 


_ 3. In opposition tc the petition 
Shri Dipak Kumar Budra, District 
Magistrate who made the impugned 
order, has filed his affidavit. Mr. 
Arora has argued the case amicus 
curiae on behalf of the petitioner, 
while the State has been represented 
by Mr. Majumdar. 

4.° Before dealing with the con- 
tention advanced by Mr. Arora, it 
would be pertinent to reproduce the 
portion of the grounds of detention 
which contains the necessary parti- 
culars: 

"You are being detained in pur- 
suance of detention order made in exe- 
ercise of the powers conferred by sub- 
section (1) read with sub-section (2) of 
Section 3 of the Maintenance of In- 
ternal Security Act, 1971 (Act No. 26 of 
1971), on the grounds trat you have 
been acting in a manner prejudicial to 
the maintenance of supplies and 
services essential to the community as 
eee by the particulars given be- 
ow :— 

(1) On 9-7-71 at about 23.30 hrs. 
you and your associates Sk. Hasan, 
Kesta Adhikary, Hable Das, Kechi 
Chakravarty and 3/4 othe-s were found 
to commit theft in respect of overhead 
electric wires between two posts near 
Zanana Latrine of Lawrence & Co. at 
Chakkashi by the -darvans on duty. 
You and your associate Sk. Hasan were 
seen on the top of the post cutting one 
end of the electric wire, while your as- 
sociates were rolling the cut end of the 
wire from other post. The darwans 
raised alarm and surrounded you 
with the help of local peole. Your as- 
sociate Sk. Hasan with others escaped 
and you and two other of your asso- 
ciates could be arrested at the spot with 
stolen copper wire. This created com- 
plete dislocation of electric supplies of 
the area.” 


Tt is argued by Mr. Arora that-as the 
act attributed to the petitioner in the 


grounds of detention — constituted 
an offence under the Indian 
Penal Code the peticioner could 


only be tried in a Court of.law for the 
offence and no order for his detention 
on that score could be made. This con- 
tention, in Gur opinion, is devoid of 
force. It is always open to the detain- 
ing authority to pass an order for the 
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detention of a person if the grounds of 
detention are germane to the object for 
which a detention order can legally be 
made. The fact that the particular act 
of the detenu which provides the reason 
for the making of the detention order 
constitutes an offence under the Indian 
Penal Code would not prevent the de- 
taining authority from passing the 
order for detention instead of proceed- 
ing against him in a Court of law. The 
detaining authority might well feel 
that though there was not sufficient 
evidence admissible under the Indian 
Evidence Act for securing a conviction, 
the activities of the person ordered to 
be detained were of such a nature as to 
justify the order of detention. There 
would be no legal bar to the making of 
detention order in such a case. It 
would, however, be imperative that 
the incident which gives rise to the 
apprehension in the mind of the detain- 
ing authority and induces that autho- 
rity to pass the order for detention 
should be relevant and germane to 
the object for which a detention order 
can be made under the Act. Even in 
cases where a person has been actually 
prosecuted in a Court of law in res- 
pect of an incident and has been dis- 
charged by the trying Magistrate, a 
valid order of his detention can he 
passed against him in connection with 
that very incident. It was recently 
observed by this Court in the case of 
Mohd. Salim Khan v. C. C. Bose 
(W. P. No. 485 of 1971 decided on 25-4- 
1972) that from the mere fact 
that a detenu was discharged in a cri- 
minal case relating to an incident by a 
Magistrate, it could not be said that - 
the detention order on the basis of that 
incident was incompetent, nor could it 
be inferred that it was without basis or 
mala fide. Reliance in this connection 
was placed upon the case of Sahib 
Singh Duggal v. Union of India, (1966) 
1 SCR 313 = (AIR 1966 SC 340). 


5. . The particulars of the inci- 
dent in the grounds of -detention show 
that the petitioner and his associates 
committed theft in respect of overhead 
electric wires between two posts near 
Zanana Latrine of Lawrence and Co., 
at Chakkashi. The above act of the 
petitioner and his associates created 
complete dislocation of electric sup- 
plies of the area. The above ground of 
detention, in our opinion, was germane 
to the object for which a detention 
order can be made under Sec- 
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tion 3 (1) (a) (iii) of the Act. Accord- 
ing to that provision, the detaining 
authority may, if satisfied with respect 
to any person that with a view to pre- 
venting him from acting in any manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity, it is necessary so to do make 
an order directing oe such person be 
detained. 


6. Mr. Arora has referred to 
the case of Pushkar Mukherjee v. State 
of West Bengal, (1969) 2 SCR 635.= 
(AIR 1970 SC 852) wherein this Court 
dealt with the difference between the 
concept of public order and law and 
order and observed that the said. diff- 
erence was similar to the distinction 
between public and private crimes in 
the realm of jurisprudence. It was 
observed that a line of demarcation 
must be drawn between serious and 
aggravated forms of disorder which 
directly affect the community or injure 
the public interest and the relatively 
minor breaches of peace of a purely 
local significance which primarily in- 
jure specific individuals and only in a 
secondary sense public interest. 


T. Pushkar Mukherjee’s case, 
(1969) 2 SCR 635 = (AIR 1970 SC 852) 
(Supra) was referred to in a later de- 
cision of this Court in the case of Arun 
Ghosh v. State of West Bengal, (1970) 
3 SCR 288 = (AIR 1970 SC 1228) and 
it was pointed out that the true distinc- 
tion between the areas of “law and 
order” and “public order” was one. of 
degree and extent of the reach of.the 
act in question upon society. Acts 
similar in nature, but committed in 
different contexts and circumstances 
might cause different reactions: in-one 
case it might affect the problem of the 
breach of law and order, and in another 
the breach of public order. It was 
observed that the analogy resorted to 
in the Pushkar Mukherjee’s case, (1969) 
295CR 635=(AIR 1970 SC 852) (supra) 
of crimes against individuals and 
crimes against the public though use- 
ful to a limited extent would not 
always be apt. An assault by one in- 
dividual upon another would affect 
law and order only and cause its 
breach. A similar assault by a member 
of one community upon a’ lead- 
ing individual of another com- 
munity, though similar in quality 
would differ in potentiality in the 
sense that it might cause reverbera- 
tions which might affect the even tempo 
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of the life of the community. . The 
Court pointed out that “the act by it- 
self is not determinant of its own 
gravity. In its quality. it may not differ 
but in its potentiality it may be very 
different.” (See also Nagendra Nath 
Mondal v. State of West Bengal), (1967) 
2 STC 498 = (AIR 1972 SC 665). 


8. The distinction between 
public order and the maintenance of law 
and order has, however, not such 
material bearing on the present case 
because, as stated above, the petitioner 
has been . detained not with a view to 
preventing him from. acting in any 
manner prejudicial to the. maintenance 
of public order but with`a view to 
preventing him from acting in any 
manner prejudicial to. the maintenance 
of supplies and services. essential to i 
community. i . 


9. No other infirmity in ` the 
detention order and the consequent de- 
tention of the petitioner has been 
brought to our notice. The petition 
consequently fails and is dismissed. 

Petition dismissed. 
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Mohd. Salim Khan: Petitioner v. 
Shri C. C. Bose, Deputy Secretary to 
the Government of West Bengal and 
another, Respondents. ` 


Writ Petn. No. 435 of 1971, D/- 
25-4-1972. l 

(A) W. B. (Prevention of Violent 
Activities) Act (Presidents Aċt`19 of 
1970) Section 3 (1) and (3) — Detention 
order after discharge of petitioner in 
criminal case — Validity. 


. The mere fact that the petitioner 
was discharged in'a criminal case relat- 
ing lo certain incidents does not mean 
that no valid order of detention could 
be passed against him in connection 
with those very incidents or that such 
an crder can be characterised as mala 
fide. The detaining authorities might 
well feel that though there was not 
suffizient evidence for a conviction, the 
activities of that person, which they 
had been watching, were of such a 
nature as to justify the detention order; 
AIR 1966 SC 340. Rel. on. (Para 8) 


EP/EP/C680/72/GMJ ` 
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The fact that the particular file 
referred by the District Magistrate 
passing the detention order did not 
contain the information bout the dis- 
charge order does not afiect the order 
of detention. Firstly, the District 
Magistrate might otherw:se have got 
that information. Secondly, the sub- 
jective satisfaction which is the basis 
of the detention order, is that of the 
District Magistrate and not of a Court 
of Jaw. (Para 10) 


(B) W. B. (Prevention of Violent’ 


Activities) Act (President's Act 19 of 
1970) — Constitutional validity . after 
President’s rule came tc an end — 
(X-Ref:— Constitution of India, Arti- 
cles 356 and 357 (2)). 

Assuming that the circumstances 
owing to which the Act was enacted no 
longer subsist, that is a matter for the 
Legislature and not for the Supreme 
Court to consider. There is distinction 
between the necessity for an Act and 
its legal competency. Under Article 357 
(2) of the Constitution an Act passed by 
the President thereunde> remains in 
force for one. year after the proclama- 
tion made under Article 356 has ceased 
to operate.: The operation of such an 
Act is.not conterminous with the sub- 
sistence of the said proclamation. 

(Para 11) 

Cases Referred: Chronclogical Paras 
AIR 1972 SC 1660 = (1972) 1 SCC 

199, State of W. B. v. Ashok 

Dey 11 
AIR 1966 SC 340 = (1965) 1 SCR 

313 = 1966 Cri LJ 305, Sahib 

Singh Dugal v. Union >f India 8 

Mr. M. S. Gupta, Advocate Amicus 
curiae, for Petitioner, Mr. G. L. Mukh- 
oty, Advocate, and Mr. G. 5. Chat- 
terjee, Advocate, for M/s. Sukumar 
Basu and Co., for Respondents. 

The Judgment of the Court was 
delivered by. 

SHELAT, J.:— In this petition 
under Article 32 of the Constitution 
the petitioner Mohd. Salim Khan, a de- 
tenu under the West Bengal (Preven- 
tionof Violent Activities) Act, being 
President’s Act XIX of 1970, seeks to 
challenge the legality of the order of 
letention passed against him and his 
Jetention thereunder. 

2. The impugned order was 
passed by the Additicnal District 
Magistrate, 24 Parganas on June _ 18, 
1971 under sub-section (1) read with 
sub-section (3) of Section 3 of the Act, 
being satisfied that it was necessary to 
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detain the petitioner with a view. to 
preventing him from acting in a manner 
prejudicial to the maintenance of public 
order. In pursuance of the said order 
the petitioner was arrested on the same 
day and has since then been detained 
in Jail. At the time of his arrest he 
was served with a copy of the grounds 
of detention. 

3: There is no dispute that 
various steps following the issuance of 
the said order as envisaged by 
the Act were taken by the de- 
taining authorities: within the time 
prescribed by and in accordance with 
the provisions of the Act. The peti- 
tioner had also made a representation 
which was duly considered by the Gov- 
ernment along with the other relevant 
materials connected with his detention 
and was rejected. His case was also 
placed before the Advisory Board as 
required by the Act with all the rele- 
vant materials including the said re- 
presentation. The Board reported, 
after considering those materials in- 
cluding his said representation, that in 
its opinion there was sufficient cause 
justifying his detention. 

' 4 © The grounds 
referred to above stated: 

1. That on April 22, 1971, at about 
5.30 a-m. the petitioner along with his 
associates including one Dulal Dey, alias 
Dulal Kumar Bose, Committed mischief 
by setting fire to a double decker State 
bus at Chetla Central Road and threw 
bombs aiming them at the said bus 
causing thereby damage to the said 
bus and also panic and disorder in 
that area: 

2. That on the same day at about 
12.50 p. m. he along with his associates 
including one Anup Ratan Pal hurled 
bombs at a bus No. WBY 427 belong- 
ing to South Point School at Southend 
Park and also committed mischief to 
the said -bus causing damage to it, and 
that as a result of his said act panic 
and confusion prevailed in that area. 
There can be no manner of doubt that 
the acts stated in the said grounds and 
alleged to have been committed by the 
petitioner would fall under Section 3 
(2) (b) and also (d) of the Act, and 
would, therefore, be relevant to the 
objects in relation to which an order 
of detention could be validly passed 
under the Act. 

5. But in his representation 
dated July 1, 1971, which the petitioner 
submitted to the Government from 


of detention 
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Alipore Central Jail where he was then 
detained, the petitioner asserted in 
paras 3 and 4 thereof, : firstly, that he 
was not acquainted with Chetla and 
Southend Park areas, and therefore, 
could not have thrown bombs as alleg- 
ed, and secondly, as regards his hurl- 
ing bombs at 12.50 p. m. that day. he 
was busy with his studies in- the 
National Library, Calcutta as he had 
to make preparations for the B. A. 
Part I Examination to be held on 
June 22, 1971. 

6. It appears, however, that pri- 
or to the passing of the impugned order 
on June, 18, 1971, the petitioner had 
been arrested by the police on May 22, 


1971 in ‘connection with the 
two incidents alleged in the 
said grounds for. detention and 
proceedings had thereafter been 


taken against him in the Court of the 
Magistrate, First Class, Midnapore. In 
those proceedings the petitioner appears 
to have taken a somewhat different plea 
of alibi, in support of which he had pro- 
duced an affidavit of one Sk. Nuruddin 
Ahmed dated September 23, 1971. In 
that affidavit the deponent Nuruddin 
Ahmed had stated that the petitioner 
was his nephew and that “on the oc- 
casion of the First Rice of my son I in- 
vited the said Md. Salim Khan and his 
parent and other (s) of his family to at- 
tend the ceremony. and to take part. in 
the festival On this occasion Salim 
Khan and the members of. -his 
family attended the festival in my 
house from 19-4-71 to 26-4-71 and 
were in my house from 19-4-71 
to 26-4-71.” This plea was ` re- 
peated by the petitioner in the present 
writ petition in its para 10, obviously 
with a view to challenge the statement 
in the said grounds of detention that 
the petitioner had on April 22, 1971 on 
two occasions, thrown bombs on buses 
in the Chetla Central Road and also in 
the Southend Park. The two pleas as- 
serting alibi were clearly at variance 
with each other. 


T. As aforesaid, the petitioners 
plea of alibi and resulting therefrom 
his assertion that he could not physi- 
cally be at the aforesaid places where 
he was alleged to have thrown bombs 
was not acceptable either to the Gov- 
ernment or to the Advisory Board. 


8. Since the petitioner was 
arrested on May 26, 1971 in connection 
with the criminal proceedings taken 
against him in relation to the very 
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incidents which were also the subject- 
matier on which the impugned deten- 
tion order was passed and there was 
som2 doubt as to whether he was in 
jail in connection with those proceed- 
ings on the day when the impugned 
order was passed, i. e., on June 18, 1971, 
we asked the State Government to 

furrish us. further particulars both as 
regards the said criminal proceedings 
and his whereabouts on June 18, 1971. 
The further particulars furnished by 
the Government show that the peti- 
tion=r was arrested on May 26,- 1971 
in connection with the said’ incidents 
and was produced the next day before 
the Magistrate, Alipore. The petitioner 
remained in jail thereafter as an under- 
trial prisoner until June 14, 1971, when 
the Magistrate granted him: bail and 
released him from jail custody. On 
June 18, 1971, the Magistrate discharg- 
ed the petitioner of the charges against 
him presumably onthe ground that 
there was not adequate or satisfactory 
evidence against him. Thus, the peti- 
tion2r was at large on June 18, 1971 
when the impugned order detaining 
him was passed by the District Magi- 
strae. The mere fact, however, that 
criminal proceedings . in connection 
with the same incidents had: been 
adopted against the petitioner and he 
had been discharged by the trying 
Magistrate does not mean that no valid 
order of detention could be passed 
against him in connection with those 
very incidents, or that such an order 
can for that reason be characterised as 
mala fide. It might well be that a 
magistrate trying a particular person 
under the Code of Criminal Procedure 
has insufficient evidence before him, 
and, therefore, has to discharge such a 
person. But the detaining authorities 
might well feel that though there was 
not sufficient evidence admissible under 
the Evidence Act for a conviction, the 
activities of that person, which they}. 
had been watching, were of sucha 
nature as to justify an order of deten- 
tion. From the mere fact, therefore, 
that the Magistrate discharged the peti- 
tioner from the criminal case lodged 
against him it cannot be said that the 
impugned order was incompetent, nor 
can it be inferred that it was without 
a basis or mala fide. See Sahib Singh 
Dugal v. Union of India, 1966-1 SCR 
313 = (AIR 1966 SC 340)! 


9. But Mr. Gupta urged that it 
was the duty of the eae authorities, 
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who requested the Dis:rict Magistrate 
to issue the said order, to lay before 
him full particulars and information 
about the incidents alleged against the 
petitioner and the alleged part played 
by him therein and that such particu- 
fars should have incluced the fact of 
his having been tried by the Magistrate 
and discharged. He argued that such 
particulars were not part of the file in 
respect of the petitioner, and therefore. 
it must be held that th2 District Magi~ 
strate had been made to pass the order 
without his being made fully conver- 
sant about the petitioner and his alleg- 
rs involvement in the said two inci- 
dents. l 


10. There are two difficulties at 
Jeast in sustaining sucñ a contention. 
The first is that assuming that the 
particular file referred 70 by Mr. Gupta 
did not contain the information regard- 
ing the said discharge order passed by 
the Magistrate trying tne said criminal 
case against the petitioner, that fact 
cannot necessarily mean that the Dist- 
rict Magistrate did not otherwise have 
that information. . The second difficul- 
ty is that under the Act the subjective 
satisfaction, which is the basis for an 
order under it, is that of the relevant 
District Magistrate and not of a Court 
of law, and for that reason the court 
is precluded from going into the ques- 
tion as to the adequacy or otherwise of 
the materials on which such satisfac- 
tion has been reached. Besides, the 
District Magistrate, who issued the 
-order is not the only and exclusive 
authority under the Act who has 
to be satisfied as to the necessity of the 
order of detention. The Act requires 
him.to report the case to the Govern- 
ment, who in its turn has to be satis- 
fied, on consideration of all relevant 
materials before it, that the order is 
both valid and proper. There is next 
the Advisory Board which has to con- 
sider once again all the relevant mate- 
rials including the representation made 
by a detenu and has to give a personal 
hearing to him, if he sod desires. It is, 
therefore, not possible zo say that the 
detaining authorities did not have be- 
fore them all the relevant materials be- 
fore each of them passed its respective 
order. The very fact that the impugn- 
ed order was made on the very day 
that the petitioner was discharged in 
the said criminal case would prima 
facie indicate that the District Magis- 
trate had before him the fact of such 
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discharge and hence passed the im- 
pugned order believing it to be neces- 
sary for preventing the petitioner from 
acting in a manner prejudicial to the 
maintenance of public order. It is, 
thus, impossible to say that the District 
Magistrate was induced to make the 
impugned order without his being 
aware of the said case and the discharge 
order passed therein by the trying 
Magistrate. 


11. Mr. Gupta next urged that 
though the constitutional validity of 
the Act has been recently upheld in 
State of W. B. v. Ashok Dey, (1972) 1 
SCC 199 = (AIR 1972 SC 1660) that 
decision requires reconsideration inas- 
much as the circumstances in which 
the President’s rule was ushered in 
West Bengal and which formed the 
considerations on which this Court up- 
held the Act’s validity no longer sub- 
sist. This contention, however, does 
not take into account the distinction be- 
tween the necessity for the Act and its 
legal competency. Assuming that the 
circumstances owing to which the Act 
was enacted no longer subsist, that is 
a matter primarily for the Legislature 
and not for this Court to consider. It 
is true that the President’s rule came 
to an end recently, but under Art. 357 
(2) of the Constitution an Act passed 
by the President thereunder remains 
in force for one year after the Procla- 
mation made under Art. 356 has ceas- 
ed to. operate. The operation of such an 
Act is not conterminous with the subsis- 
tence of the said proclamation. There 
is, thus, no justification for ‘the plea 
that the aforesaid decision, only recent- 
ly given, needs reconsideration. 


12. There is, thus, no merit in 
either of the two contentions urged on 
behalf of the petitioner. Consequen- 
tly, the petition must fail and is accord- 
ingly rejected. 


Petition dismissed. 
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(rion Mysore: AIR 1972 Mys. 50) 
The 4th Day of May. 1972- 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER JJ. 


D. M. Thippeswamy, Appellant v. 
The Mysore Appellate Tribunal, Ban- 
galore and others, Respondents. 


Civil Appeal No. 1167 of 1971, D/- 
4-5-1972 


(A) Motor Vehicles Act (1939), 
S. 68-F — Scheme for State Transport 
Undertaking — Exception as regards 
existing permit holders on inter-State 
routes. 


- 


Expression “existing permit hol- 
der? has to be interpreted with refer- 
ence to the date on which State Trans- 
port Undertaking applies . under Sec- 
tion 68-F (1) for permit, and not with 
the date of orders of. R. T. A. under 
S. 68F (2), powers under which are 
only ministerial to carry out directions 
contained in the scheme. AIR 1971 SC 
1662 Relied on. (Para 10) 


© (B) Motor Vehicles Act (1939), Sec- 
tion: 68-C — Scheme for State Trans- 
port Undertaking .— ‘Exception “as 
‘regards “existing permit holders” — 
Interpretation — Only “existing permit 
holders on the inter-State routes” and 
not all “existing permit holders” are 
saved. 1969 SCD 1072 Relied on. 
(Para 11) 
; (©) Constitution of India, Art. 226 
«— Appeal. i 
An appeal to Spies Court against 
the order of High Court rejecting writ 
petition will not be allowed on a pure- 
ly technical ' ground which cannot give 
any relief to the appellant. (Para 13) 


Cases Referred: _Chronological Paras 


AIR 1971 SC 1662 = (1970) 3 SCR 
780, T. N.. Raghunatha. Reddy © 
vV. Mysore State Transport Au- 
thority ' 
AIR 1969 SC 273 =(1969) 1 SCR 
464, Standard Motor Union Pvt. 
Ltd. v. State of Kerala 12 
(1969) Civil Appeals Nos. 1415, 
1443 of 1969, D/- 17-10-1969 == 
1969 SCD 1072, Swarnavarma- 
char v. Regional Transport Au- 
thority 11 
AIR 1967 SC 1558 = (1962) 1 SCR 
- 909, Abdul Gafoor v. State of 
Mysore 8, 9 
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V/s. C. K. Daphtary and A. K. 
San, Sr. Advocates, (M/s. S. S. Javali 
and B. P. Singh, Advocates, with them) 
for tke Appellant: Mr. Niren De, At- 
torney-General for India’. and Mrs. 
Shyamla Pappu; Sr... Advocate, (Mr. J. 
Ramamurthi, Advocate, with them) or 
Respondent No. 4. 
~ The J udgment of the Court was 
delivered by - 

` HEGDE, J.:— The appelant is a 
transport operator. He applied for 
and odtained'a permit from the R.T.A, 
Chitredurga for the inter-state route 


from Chitradurga in Mysore State to 


Srisai_a in Andhra Pradesh, on Janu- 
ary 138, 1964. Even before this permit 
was issued to him, the Government of 
Mysore had notified a draft scheme 
under S. 68 (C) of the Motor Vehicles 
Act, 1939. (to be hereinafter referred to 
as the Act) providing for the operation 
ož the trunk routes by the State Trans- 


port Undertaking. in- the -Bellary Dis- 


trict. M.S.R.T.C., a. State Transport 
Undertaking and other rival claimants 
objected to. the issue of the permit in 
question to the appellant - but. their 
Objections were overruled by. the 


RT.A Chitradurga. Aggrieved by. that- ` 


order M.S.R.T.C. and other rival clai- 
mants took .up the ‘matter in ‘appeal to 
the Mysore State Transport. Appellate 
Tribunal. Meanwhile on April 18, 1964, 
the Government issued a notification’ 
under S. 68D (3) of the Act approving 
the draft-scheme earlier issued by it. 
That scheme is known vas. “Bellary 
Scheme”. 


“The State Transport Undertaking 
will ‘operate services on all the routes 
to the complete exclusion of other.per- 
sons: except in regard to the portions | 
oz the inter-district routes lying out- 
side ‘the Bellary District. The existing 
permit holders on inter-state routes, 
may continue to operate such inter- 
state routes subject to the . condition 
that .their permits shall be rendered 
ineffective by the competent authority 
for tke. over-lapping portion . in the 
District of Bellary.” 


2. This scheme: was published 
fin the official gazette on May 7, 1964. 
Thereafter M.S.R.T.C. applied for per- 
mits under S. 68F on July 28, 1964 for 
the rcutes nationalised under the “Bel- 
lary Scheme”. Till then the appellant 
had not obtained. the counter-signature 
of the concerned R.T.A. in Andhra 
Pradesh as required by S. 63 (1) of the 


One of the clauses in the. l 
i scheme provides; 


y 
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Act for the inter-state permit issued to 
him. The appeal filed by M-S.R.T.C. 
was dismissed by the Mysore State 
Transport Appellate Tribunal on Nov- 
ember 2, 1964. As against that order. 
M.S.R.T.C. went up in appeal to the 
Mysore Revenue Appellate Tribunal 
on December 9, 1964. During the pen- 
dency of that appeal, the appellant 
obtained counter-signatures of the con- 
cerned R.T.A. in Andhra Pradesh on 
June 23, 1965 for. his inter-state per- 
mit. In June, 1967, the R.T.A. Chitra- 
durga renewed the permit granted to 
the appellant on January 18, 1964. That 
renewed permit was duly counter-sign- 
ed by the concerned’ R T.A. in Andhra 
Pradesh. On July 30, 1970, the Mysore 
Revenue Appellate Tribunal allowed 
the appeal filed by the M.S.R.T-C. and 
set aside the grant in favour of the ap- 
pellant on the ground that the appel- 
lant not being an “existing permit hol- 
der” as contemplated by the scheme is 
not entitled to operate in the route in 
question. The appellant challenged 
that decision before the Mysore High 
Court by means of a writ petition 
under Art. 226 of tae Constitution. 
That petition was dismissed by the 
Mysore High Court on August 10, 1971. 
Thereafter this appeal was brought 
after obtaining special leave from this 
Court- | 


3. Mr. A. K. Sen, appearing for 
the appellant challenged the correct- 
ness of the decision of the High Court 
on various grounds. He contended that 
the “Bellary scheme” was implement- 
ed only on July 1, 1965 when the per- 
mit asked for by the M.S.R-T.C. was 
granted.: But before that permit had 
been granted, the aprellant’s permit 
has been counter-signed by the con- 
cerned R.T.A. in Andhra Pradesh. 
Hence he must be held to be an “exist- 
ing permit holder on irter-state route” 
as contemplated in the clause quoted 
above. According to him a scheme 
notified under S. 68D- 3) of the Act 
cannot be considered.to have become 
effective until the R.T.A. passes ap- 
propriate orders under S. 68F (2). His 
next contention was that under the 
“Bellary scheme”, there was only a 
partial exclusion and not total exclu- 
sion. Therefore all. that the R.T.A. 
could have done under S. 68F (2) was 
to make his permit from Bellary Town 
to Bellary border inezfective and not 
to cancel. his permit. His last conten- 
tion was that in any. event, the Mysore 
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Revenue Appellate Tribunal could not 
have cancelled his permit. Let us now 
examine the correctness of these con- 
tentions. 


4. Section 68 (C) provides: 


i “Where any State transport under- 
taking is of opinion that for the pur- 
pose of providing an efficient, ade- 
quate, economical and properly co- 
ordinated road transport service, it is 
necessary in the public interest that 
road transport services in general or 
any particular class of such service in 
relation to any area or route or por- 
tion thereof should be run and operat- 
ed by the State transport undertaking 
whether to the exclusion, complete or 
partial, of other persons or otherwise, 
the State transport undertaking may 
prepare a scheme giving particulars of 
the nature of the services proposed to 
be rendered, the area or route proposed 
to be covered and such other parti- 
culars respecting thereto as may be 
prescribed, and shall cause every such 
scheme to be published in the official 
gazette and also in such other manner 
as the State Government may direct.” 


De The next relevant section 
for our present purpose is S. 68D (2) 
Which says: _ 

"The State Government may, after 
considering the objections and after 
giving an opportunity to the objector 
or his representatives and the repre- 
sentatives of the State transport under- 
taking to be heard in the matter, if 
they so desire, approve or modify the 


6. Sub-s. (3) of S. 68 (D) pro- 
vides: 

"The scheme as approved or modi- 
fied under sub-section (2) shall then 
be published in the Official Gazette by 
the State Government and the same 
shall thereupon become final and shall 
be called the approved scheme and the 
area or route to which it relates shall 
be called the notified area or notified 
route. 


Provided that no such scheme 
which relates to any-.inter-state route 
shall be deemed to. be an approved 
scheme unless it has been published in 
the Official Gazette with the previous 
approval of the Central Government.” 


T- Herein we are: not concern- 
ed with ascheme which relates to 
any inter-state route. Section 68F 
requires the concerned R. T. A. to 
issue . stage carriage’ permits, to the 
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State Transport Undertaking in pursu- 
ance of an approved scheme if that 
undertaking applies for the same, not- 
withstanding anything contrary con- 
tained in Chapter IV of the Act.. Sub- 
s. (2) of S. 68-F as it stood at the rele- 
vant time provided: 

“For the purpose of giving effect to 
the approved scheme in respect of a 
notified area or notified route the Re- 
gional Transport authority may, by 
order 

(a) refuse to entertain any applica- 
tion for the renewal of any other per- 
mit; 

(b) cancel any existing permit; 

(c) modify the terms of any exist- 
ing permit so as to 

(i) render the permit ineffective 
beyond a specified date; 

(ii) reduce the number of vehicles 
authorised to be used under the permit; 

(iii) curtail the area or route co- 
vered by the permit in so far as such 
permit relates to, the notified area or 
notified route.” 


8. The power of the R. T.. A. 
under S. 68F (2) is merely ministerial. 
He has only to carry out the direc- 
tions contained in the scheme. As 
observed by this Court in Abdul 
Gafoor v. State of Mysore, (1962) 1 
SCR 909 = (AIR 1961 SC 1556) that 
when a scheme prepared and publish- 
ed under §. 68 (C) has been approved 
and an application has been made in 
pursuance of the scheme and in the 
proper manner as specified in Chapter 
IV of the Act, nothing more remains 
to be decided by the R.T.A. It has no 
option to refuse the grant of the per- 
mit. In that decision this Court fur- 
ther Jaid down that when deciding 
what action to take under S. 68F (2), 
the authority is tied down by the 
terms and conditions of the approved 


scheme and its duty is merely’ to do- 


what is necessary to give effect to the 
provisions of the scheme. 


9. In T. N. Raghunatha Reddy 
v. Mysore State Transport Authority, 
(1970) 3 SCR 780 = (AIR 1971 SC 
1662) it was urged on behalf of the ap- 
pellant-operator that the expression 
“existing permit holder” in cl. (d) of 
that scheme should be interpreted as 
if the scheme is ready on the date 
when orders made under S. 68F came 
into effect. Rejecting that contention 
this Court observed: 

“It seems to us that this is not a 
correct way. of interpreting the scheme. 


The scheme as approved, was publish-. 
ed in the Government Gazette under 
S. 68D (3) on January 25, 1968 and on 
March 1, 1968, the Mysore undertak= 
ing apvlied under S. 68F (1) to operate 
buses from January 1968 or a later 
date. As held by this Court in (1962) 1 
SCR 939 = (AIR 1961 SC 1556) “when 
a‘scheme prepared .and. published 
under S. 68-C has been approved and 
an application has been made in pur- 
Suance of the scheme and in the pro- 
per manner as specified in Ch. IV, 
nothing more remains to be decided by 
the Regional Transport Authority and 
it has no option to refuse the grant of 
the permit” and “when taking action 
under S. 68-F (1) the Regional Trans- 
port Authority does not exercise any 
quasi-judicial function and acts whol- 
Iy in a ministerial] capacity”. It seems 
to us that even if the date of publica- 
tion may not be the appropriate date 
we do not decide that it is not an ap- 
propriate date — atleast the date on 
which the transport -undertaking ap- 
plies under S. 68F (1) for a permit 
must be the date with reference to 


‘which the expression “existing permit 


holder” — must be interpreted. If this 
is the crucial date, then it is quite 
clear that the appellant was not an 
existing permit holder because he did 
not obtain his counter-signature till 
July, 19687. 


10. Applying the ratio of that 
decision to the facts-of the present 
case, it is clear that the appellant was 
not an “existing permit holder” at any 
rate on July 28, 1964 when the M.S.R. 
T.C. applied for.a permit for the route 
in question. In this view it is not 
necessary for us to go into the ques- 
tion whether the scheme can be’ said 
to have been implemented on May 7, 
1964 when the same was published in 
the Gazette after the approval of the 
Government under S. 68D (3). 


11. It was next contended that 
in view of the fact- that the permit: had 
been issued to the appellant on Janu- 
ary 18, 1964, we must hold that when 
on July. 28, 1964, M.S.R.T.C. applied 
for a permit on the route, the appel- 
lant was an “existing permit holder’. 
We see no merit in: this contention. 
Under the scheme the only persons 
whose permits are saved are those 
“existing permit holders on the inter- 
state routes” and not all “existing per- 
mit holders”. A contention similar to 
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the one urged before us was consider- 
ed and rejected by this Court in Civil 
Appeals Nos. 1415-1443 of 1969 decid- 
ed on 17-10-1969 (SC). Rejecting the 
appellant’s contention therein this 
Court observed: 


“Mr. Chagla’s contention is that in 
view of S. 63 (1) the appellants must 
be considered as existing permit hol- 
ders as the permits given to them con- 
tinue to be valid. It is true that in 
view of S.°63 (1) on the basis of the 
permits given to the appellants for 
inter-state routes, they were entitled 
to operate in the routes concerned 
from the starting terminus till the 
route reaches the borders of the Mysore 
State. In other words the inter-state 
permit given to them operated as intra 
state permits for a porticn of the route 
to which they were granted till those 
permits are countersigned by the con- 
cerned State or States. But that fact 
does not make the holders of those per- 
mits as “existing permit holders on the 


inter-state routes”. Before they can be. 


considered as existing permit holders 
of the concerned inter-state, they must 
not only have obtained a permit from 
the concerned R.-T.O. in their home 
State, they must have also obtained 
the counter-signature of the concerned 
States. Until they - obtained counter- 
signatures of these, th2y cannot be 
considered as existing ermit holders 
of the concerned inter-state routes.’ 


12. The question whether the 
“Bellary Scheme” provides for the 
total exclusion of all operators on the 
nationalised routes or it merely pro- 
_ vides for partial exclusion is, in our. 
opinion, wholly irrelevant. All that 
we have to see is whet the scheme 
says? Whom does it:exclude? It is 
quite plain from the language of the 
clause referred to earlier that all 
operators excepting’: those mentioned 
therein are excluded from the nationa- 


lised routes. To the general exclusion » 


made therein, there are two excep- 
tions. The first one relates to inter- 
district operators and the second to 
existing permit holders on inter-state 
routes. The appellant does not claim 
to come under the first exception. For 
the reasons already mentioned his case 
is not covered by the second exception. 
We are unable to agree with Mr. A. K. 
Sen, Counsél for the appellant that the 
decision of this Court in Standard 
Motor Union Pvt. Lid v. State of 


D. M. Thippeswamy v. Mysore Appellate Tribunal {Prs. 11-13] S. C. 1677 


Kerala, (1969) 1 SCR 464 = (ATR 1969 
SC 273) is of any assistance to the ap- 
pellant. In that case this Court was 
called upon to consider a scheme fram- 
ed under the Act read with rule 3 of 
the Kerala Motor Vehicles (State 
Transport) Rules, 1960. The rule in 
question divided the schemes broadly 
into two categories (1) complete ex- 
clusion schemes and (2) partial exclu- 
Sion schemes, The question for deci- 
sion in that case was whether the 
scheme before this Court was a com- 
plete exclusion scheme or a partial ex- 
clusion scheme. That question has no 
relevance for our present purpose. As 
mentioned earlier all that we have to 
see is whether the appellant can be 
considered as an operator holding an 
existing permit on inter-state route at 
the relevant time. For the reasons al- 
ready mentioned we do not think that 
he was one such. 


o B Mr. Sen is right in his con- 
fention that the modification or 
cancellation of the permit grant- 
ed, for the purpose of giving 
effect to an approved scheme must 
be effected by the concerned R.T.A- 
It is true that in this case the 
R-T.A..was not approached to cancel 
the permit granted to the appellant. 
But even after the M.S.R.T.C. applied 
for a permit for the route in question, 
R.T.A. renewed the permit granted to 
the appellant. It was impermissible 
for it to do so. The appellant is right 
in his contention that the validity of 
the renewal was not before the Mysore 
Revenue Appellate Tribunal. The ap- 
peal that was before that Tribunal was 
one challenging the original grant. 
Hence technically Mr. Sen is right in 
his contention that the Tribunal could 
not have done what the R.T.A. was 
required to do. But as mentioned ear- 
lier the functions of the R.T.A. under 
S. 68F are merely ministerial. It was 
bound to carry out the directions given 
in the scheme. But the R.T.A. evident- 
ly did not take action under S. 68F (2), 
initially because of the pendency of 
the appeals before the appellate autho- 
rities and thereafter he could not take 
action because of the stay order issued 
by the High Court during the pendency 
of the writ petition and by this Court 
after the appeal was filed. We see no 
purpose in allowing this appeal on a 
purely technical ground as that course 
cannot give any relief to the appellant. 
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The R.T.A. is bound to cancel his per- 
mit in pursuance of the scheme. 


14. For the reasons mentioned 
above this appeal fails and the same is 
dismissed. But in the circumstances of 
this case we make no ordér as to 
costs. l 

Appeal dismissed. 


AIR 1972 SUPREME COURT 1678. 
(V 59 C 315) | 


P. JAGANMOHAN REDDY AND 
K. K. MATHEW, JJ. 


Ramesh Roy, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn No. 49 of 1972, D/- 
3-5-1972 

(A) Constitution of India,’ Arti- 
cle 22 (2) and (3) — Detention under 
West Bengal (Prevention of Violent 
Activities) Act — Detenu need not be 
produced before Magistrate within 24 
hours of his arrest — (X-Ref.:— W. 
E. (Prevention of Violent Activities) 
Act (19 of 1970) 


Article 22 (3) specifically exempts 
a detention under any law relating to 
preventive detention such as that 
authorised by the West Bengal (Pre- 
vention of Violent Activities) Act from 
the provisions of Article 22 (2) and 
hence it is. not necessary that the 
detenu under that Act should be pro- 
duced before a Magistrate within 24 
hours of his arrest. (Para 3) 


(B)West Bengal (Prevention of 
Violent Activities) Act (19 of 1970), 
S. 3 (1) and (3) — Detenu attacking 
Railway Protection Force Party ‘at 
Railway Yard with bombs — Deten- 
tion is valid — (X-Ref. :— Constitu- 
tion of India, Arts, 22 and 32). 


- Where the detenu and his asso- 
ciliates while committing theft of rice 
from a Wagon at a Railway Station 
Yard attacked the Police Protection 
Force.:Party with bombs when chal- 
lenged by-them and by the explosion of 
bombs created panic in the Station 
area and in the adjoining locality the 
detention of the detenu is valid. AIR 
1972 SC, Relied on. (Para .3) 


(C) West Bengal (Prevention of 
Violent Activities) Act- (19 of 1970), 
S. 3 (1) and (3) — Acts of detenu creat- 
ing panic — Acts are prejudicial to 


EP/EP/C991/72/GNB/VBB 


A.I. R. 


public order — (Constitution of India, 
Arts. 22 and 32). 


It is not correct to say that the 
acts of the detenu can'be prejudicial 
to the maintenance of public order 
only when they create panic and terror. 
If the alleged acts create panic in the ! 
locality, they must be regarded as 
prejudicial to the maintenance of public 
order. AIR 1972 SC 926, Referred. 

(Para 3) 
Cases referred: Chronological Paras 
AIR 1972 SC 926 =1972 Cri LJ 
630, Keshab Roy v..State of 
West Bengal 
ATR 1972 SC 1653, Parimal Sarkar - 
v. State of West Bengal 

Mr. N. S. Das _ Behl, Advocate, 
amicus curiae, for the Petitioner: Mr. 
PK. Chakravarti, Advocate, and Mr. 
G. S Chatterjee, Advocate for M/s. 


. Sukumar Basu and Co., for the Res- 
pondant. . 
The Judgment of the Court was 


deliv2red by 


P. JAGANMOHAN REDDY, J. :— 
The Petitioner challenges the. validity 
of his detention by this application 
under Article 32 of the - Constitution. 
The District Magistrate of 24- Parganas 
havirg been satisfied that the petitioner 
was acting in a manner prejudicial to 
the maintenance of public order direct- 
ed his detention under sub-section (1) 
read with sub-section (3) of Section 3 of 


. the West Bengal (Prevention of Violent 
Activities) Act, 1970 — No. 19 of 1970 


(hereinafter called the Act). 


2s The State Government was 
mimaa of this Order on 14-7-71 and 
it approved the Order on 21-7-71. The 
petitioner was arrested on 12-7-71 on 
which date he was served with the 
grounds of. detention. The State 
Government immediately on the same 
day és it approved of the detention 
order reported to the Central Govern- 
ment enclosing therewith -the grounds 
upon which the detention was made 
and other relevant documents. Two 
representations -were received from the 
detenu by the State Government one 
on 11-8-71 and the other on 12-8=71 
whick were considered and rejected by 
it on 2-9-71. Thereafter. those repre- 
sentations were: forwarded to.the Ad- 
visory Board for consideration. The 
Advisory Board considered the grounds 
and other material placed before it and 
after hearing the. petitioner in person 
submitted its report to the State 
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Government on 3-9-71, that in its opin- 
ion there was sufficient ceuse for deten- 
tion of the petitioner. On receipt of this 
advice, the State Government on 10-9- 
71 in exercise of the powers conferred 
by sub-section (1) of Section 12 of the 
Act confirmed the said order of deten- 
tion. The Sate Gov2rnment also 
communicated the fact of the deten- 
tion being confined to the detenu forth- 
with on the same day. The sole ground 
of detention mentioned :n the ground 
served on the petitioner is as follows: 


“That on the night cf 1-6-1971 at 

about 01.30 hrs., while committing 
theft of rice from wagon No. SE 39751 
at Bongaon Rly. Station Yard, you and 
your associates charged bombs upon 
the on-duty R. P. F. Parzy with a view 
to do away with their lives, when 
challenged by them. As a result of 
your bomb charge, SR 3179 Himangshu 
Bhushan Dhar Sharma of the R. P. F. 
Party sustained burn injury on his 
person. By explosion cf bombs you 
and your associates created panic in 
the station area and in the adjoining 
locality. You created disturbance ` of 
public order thereby.” 
The petitioner was informed that he 
may make such representation as he 
may choose, that his case will be 
placed before the Acvisory Board 
within one month from the date of his 
detention and that if he desired to be 
heard in person, the Advisory Board 
should be intimated of such desire in 
the representation to be made to the 
state Government. 


3. From the narration of facts 
and the relevant dates it would appear 
that the mandatory provisions of the 
Act have been compliec with. The 
advocate for the petitioner has no 
complaint on this aspect of the matter. 
He, however, ona misapprehension 
thought that under the provisions of 
clause (2) of Article 22 of the Con- 
stitution, the petitioner should have 
been produced before a Magistrate 
within 24‘hours of his arrest. He, how- 
ever, omitted to notice that clause (3) 
of the said Article specizically exempts 
a detention under any law relating to 
preventive detention such as that 
authorised by the Act from the provi- 
sions of clause (2) of Article 22. It is 
also contended that the report of the 
Advisory Board was only by one 
member antl that when the records 
‘were examined and signatures of all 
the three members were noticed it was 


R. Roy v. Stete of W. B. (P. J. Reddy J.) 


{Prs 2-4] S. C. 1679 


contended that one of the signatures 
did not look like thatof the member 
who is said to have signed. Ina case 
decided Yesterday, a similar question 
relating to the same Board was raised. 
There we had held that all the 
three members of the Board had 
taken part, that all of them had 
signed but one of the signatures 
which looked like a mere stroke 
was typical of the signature of 
that member and indicates his having 
taken part in the proceedings of the 
Board. In this view we find no validity 
in this submission. Lastly it is con- | 
tended that the acts specified in 
grounds do not amount to disturbance 
of public order though they may 
amount to a disturbance of law and 
order. We have also dealt with this as- 
pect in the decision just now pronounc- 
ed in Parimal Sarkar v. The State of 


` W. B. (reported in AIR 1972 SC 1653) 


as such we do not intend to reite- 
rate those reasons. It is also contend- 
ed by reference to the decision in 
Keshab Roy v. State of West Bengal. 
AIR 1972 SC 926 that the grounds 
which were the subject matter of con- 
sideration in that -decision had specifi- 
cally mentioned that the acts com- 
plained -of by the detenu had created 
panic and terror `in the locality and 
because of that it was held that those 


‘acts were prejudicial to the mainte- 


nance of public order. In this case, 
however, it is urged that the word 
‘terror’ has been omitted while alleging 
that the act. complained of created 
panic. The learned advocate contends 
that the word ‘panic’ implies that the 
act complained of to be less violent 
and consequently has not the effect of 
the disturbance of public order. We 
think that this argument is misconceiv- 
ed. ‘Panic’ is a state of mind or reac- 
tion to fearsome or gruesome events or 
even creating unreasoning or hysterical 
fear, often spreading quickly. It is 
the effect, the cause being due to many 
situations. What creates panic can also 
create terror depending upon the acts 
with which a person is confronted. We 
do not think there is any validity in 
the submission that because the word 
‘panic’ is used, it does not indicate that 
the act complained of is not prejudi- 
cial to the maintenance of public order. 
4. As there is no illegality in 

the detention, this. petition is dismissed. 
- Petition dismissed. 
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AIR 1972 SUPREME COURT 1680 
| (V 59 C 316) 


(From: Bombay)* 
K. S. HEGDE AND A. N. GROVER, JJ. 


Suresh, Appellant v. Vasant and 
others, Respondents. 


Civil Appeal No. 72 of 1971, DJ- 
1-5-1972. 


(A) Constitution of India, Art. 226 
e= Educational institutions — Admis- 
sion to —Right to apply for relief under 
Art. 226. 


Admissions to M.Sc. (Agri) Course. 
Reservation of certain percentage of 
seats for specified classes and categories 
Additional seats created subsequently 
and also qualification lowered from 
50% marks to 45% marks in aggregate. 
X admitted to one of such new seats. 
Candidates who did not belong to any 
of reserved categories or classes and 
not entitled to be admitted to any of 
newly created seats held had no right 
to relief under Article 226. Sp. Civil 
Application No. 1019 of 1970, D/- 6- 11- 
1970 (Bom), Reversed. 

(Para 5) 


l (B) Constitution of India, Art. 226 
= Futile writs should not be issued. 
High Court while granting relief 
under Article 226 should keep in view 
that no injustice will cause to opposite 


parties and that the issue of writ will - 


not be futile. Thus a writ petition 
against a student who was admitted to 
` certain course and was about to com- 
plete it successfully should not be 
allowed when the petitioner himself 
is not eligible for admission to that 
course. Spl. Civil Application No. 1019 
of 1970, D/- 6-11- 1970 (Bom), Reversed. 

(Para 5) 


l Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. Chandrakant Ratnaparkhi and A. 
G. Ratnaparkhi, Advocates, with him), 


for the Appellant; Mr. S. C. Agarwala,. 


Advocate of M/s. Ramamurthi and Co., 
and Mr. A. T. M. Sampath, Advocate 
(for Nos. 1, 2, 4 and 5) and Mr. S. B. 
Wad, Advocates (for Nos. 6 to 8), for 
Respondents. 


The judgment of the Court was 
delivered bv 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 


:*(Spl. Civil Appin. No. 1019 of 1970, 
D/- 6-11-1970 — Bom-at Nag.) © 


EP/EP/C980/72/HGP/VBB 


Suresh v. Vasant (Grover JJ 


A.LR. 
the Nagpur Bench of the Bombay High 
Court. 


2. The necessary -facts as 
Siven in the return filed in the High 
Court and which have not been disput- 
ed may beset out. The Vidyapeeth 
(University) has three Agricultural 
Colleges attached to it. One is at 
Akola, the other at Nagpur and the 
third at Parbhani. For the M.Sc. 
(Agri.) course 12% seats were reserv- 
ed for.the Scheduled Castes and Nawa- 
budchas and 8% were reserved for the 
Scheduled Tribes. Six percent seats 
were reserved for members of classes 
and communities: which were socially 
and educationally backward. Two 
percent seats were reserved for agricul- 
turists and children of agriculturists 
who possessed minimum qualifications 
or experience in agriculture prescribed 
by the statute. Fifteen percent seats | 
were reserved for persons who and 
whose parents had not resided in the 
State for 10 years or more and 2% for 
the children of what were called 
“Freedom Fighters”. Initially admis- 
sions were made on the basis of the 
abov2 percentages. The qualifications 
required for admission were the degree 
of BSc. (Agri.) or an equivalent exa- 
mination with at least 50% marks in 
the eggregate and in the subject offer- 
ed for the Post Graduate studies. The 
Vidyapeeth found that after the ad- 
missions had been made on the basis 
of tke above qualifications certain re- 
laxation of marks was necessary for 
students belonging to the classes for 
whom reservation had been made. 
Two steps were taken: One was that 
additional seats should be created and 
twelve such seats were created. The 
qualifications were also lowered in 
that instead of 50% marks in the aggre- 
gate 45% were laid down as sufficient. 
The lowering of the qualifications was 
done mainly in respect of the sons of 
“Freedom Fighters” as also of persons 
belonging to Scheduled Castes and 
Scheduled Tribes. This was done by 
the Executive Council by means of a 
resolution dated July 25, 1970. without 
going into further details the net result 
was that in the Nagpur College itself 
two seats were increased to accom- 
modate the children of the Freedom 
Fighters. To one of the seats respon- 
cent No. 1 was admitted. He started 
attending the classes frém July 28, 
1970. By the time return came to be 
filed in October 1970, he had appeared 
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in all the monthly examinations and 
had passed in them. The final exa- 
mination of the First Trimester of the 
course leading to degr2e of the M.Sc. 
(Agri) examination had already 
been held and respondent No. 1 had 
passed that examination. 


3. A petition under Arti- 
cle 226 of the Constitution was filed in 
the High Court originally by 7 Peti- 
tioners out of which two were struck 
off leaving petitioners 1 to 5 before the 
High Court. According to petitioners 
1 and 2 they had secured more than 
50% marks in the aggregate as well as 
în the subjects in which they had appli- 
ed for admission and that they were 
thus entitled to be admitted instead of 
respondent No. 1 whc was not duly 
qualified. The High Court went into 
the matter at length. it proceeded on 
the basis that the reservations could be 
made for the children of Freedom 
Fighters under Section 5 of the Punjab- 
rao Krishi Vidyapeeth (Agricultural 
University) Act 1968, hereinafter call- 
ed the ‘Act’. The reservation of the 
seats to the extent of 2%, therefore, was 
valid as the previous sanction of the 
State Government had been obtained, 


4. The High Court was of the 
view that the lowering of the minimum 
gualification for admission was un- 
authorised although the seats could 
have been increased by the Executive 
Council. After coming to that conclu- 
sion this is what the High Court said:—= 


“we hold that the petitioners are 
entitled to be considered for admission 
to the unreserved seats out of the 11 
seats created and the petitioners have, 
therefore, right to approach this Court 
under Article 226 of the Constitution 
for their redress”. 


The order of admissior of responden 
No. 1 in the Nagpur Co lege was quash- 
ed and it was directed that if possible 
the eligible candidate should be admit- 
ted in his place. Respandent No. 1 was 
also entitled to be considered for 
admission, if otherwise qualified. 


5. According to Mr. C. K. 
Daphtary who appeared for the appel- 
lant the writ petition should have been 
dismissed by the High Court on the 
short ground that the same was not 
maintainable at the instance of the pre- 
sent respondents . Th=2se respondents, 
according to him, do not belong to any 
of the categories of classes for which 


1972 S. C/106 Vill G—4 


Suresh v. Vasant (Grover J.) 
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the 12 extra seats in the entire Vidya- 
peeth were created. They had, there- 
fore, no interest in the suit and they 
had no locus standi to challenge the 
resolution by which the qualifications 
were lowered in respect of the candi- 
dates belonging to classes already men- 
tioned. Our attention has been invited 
to the return filed by the appellant be- 
fore the High Court. It was stated 
therein that he had been admitted to 
the College in the month of July 1970 
and had been attending the classes re- 
gularly and even weekly and monthliv 
examinations were being conducted. 
By deciding the writ petition it would 
only mean that not only the career of 
the present appellant would be affect- ` 
ed but also of the other 11 students 
who were admitted along with him and 
who had not been made parties would 
be affected, the total number of seats 
which had been increased being 12. 
In the return filed on behalf of the 
Vidyapeeth ete. in the High Court it 
had been pointed out that the 
minimum qualifications of marks 
for the categories of certain persons 
had been relaxed even by the Indian 
Agricultural Research Institute and on 
that basis the Executive Council had 
taken a decision to reduce only one 
part of the qualifications, namely, that 
in the aggregate instead of 50%, obtain- 
ing of 45% marks was sufficient. Without 
going into the question of the validity 
of the resolution of the Executive Coun- 
cil by which the qualifications ‘were 
lowered or the number of seats was 
increased by 12 for sons of Freedom 
Fighters and others we have no hesita- 
tion in acceding to the contention of 
Mr. Daphtary that the writ petition 
was bound to fail on the short ground 
that none of the respondents who were 
petitioners before the High Court could 
show that he was entitled to be admit- 
ted to any one of the seats out of the 
12 seats which had been newly created 
for specified categories pursuant to the 
resolution of the Executive Council. 
Admittedly none of these candidates 
was either a son of a Freedom Fighter 
or belonged to the Scheduled Caste or 
Scheduled Tribe. There is another seri- 
ous hurdle in the way of sustaining the 
relief which has been granted by the 
High Court. The Post-Graduate course 
for which the admission was to be made 


fs about to conclude and the appellant 
has been attending that course and has 
appeared in all the examinations and 
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may be declared successful after he has 
completed the course and passed all the 
remaining examinations. None of -the 
respondents who was eligible for ad- 
mission on the basis of the qualifica- 
tions for students not belonging to the 
reserved categories has been attending 
the course in question or appearing in 
the examinations. If the order of the 
High Court is to be carried out it will 
only mean that the appellant will be 
deprived of the entire work which he 
has put in during this period from 
the date he was admitted in 1970 
_whereas any eligible candidate out of 
the present respondents who may be 
held entitled to admission in accordance 
with the judgment of the High Court 
cannot qualify for any Post-Graduate 
Degree unless he starts attending the 
course which will mean that another 
period of two years will have to lapse 
before he can get the Post-Graduate 
degree if he passes all the examinations 
ete. The High Court, while granting 
the relief, ought to have ‘kept in view 
the injustice that would result in a 
matter like this and which would make 
the grant of the writ almost futile. It 
is true that a good deal of time has 
lapsed owing to the pendency of the ap- 
peal in this Court but even the judg- 
ment of the High Court was delivered 
on November 6, 1970 by which time 
the same difficulties would have been 
- apparent. 


. 6. The appeal is accordingly 
allowed and the order of the High 
Court is hereby set aside. The writ 
petition shall stand dismissed. There 
will be no order as to costs. - 

l Appeal allowed. 


AIR 1972 SUPREME COURT 1682 
(V 59 C 317) 


(From Madras: (1967) 2 Mad. L. J. 391) 
K. S. HEGDE AND A. N. GROVER, JJ. 


O. A. P. Andippan, Appellant (In 
both the Appeals) v. 1. The Commis- 
sioner of Income-tax, Madras and 
another (In C. A.-No. 1689 of 1968) 2. 
The IL Income-tax Officer, Tuticorin 
(In C. A No. 1690 of- 1968), Respon- 
dents. oe a . 

Civil Appeals Nos. 1689 and 1690 
of 1968. Te, 


- Income-tax Act (1922), S. 49-A — 
Agreement for relief or for Avoidance 


BP/BP/E171/72/SSG - 


. Cases Referred: 


A.I R. 


o Double Taxation in India and Cey- 
on. i 


Tax payable under the Ceylonese 
law in a particular assessment year has 
to be deducted from the tax computed 
under the Indian Law and the balance 
alone is leviable. For determining the 
tax due from an assessee, courts have 


-not merely to look to the charging sec- 


tion but also to the provisions provid- 
ing exemptions and allowances. The 
amount of tax attributable to the Cey- 
lonese law is. that which was ulti- 
mately levied on the assessee and not 
one leviable in Ceylon on a non-resi- 
dent. AIR 1965 SC 1263 Followed. 

| (Para 6) 
Chronological. Paras 


AIR 1965 SC 1263 = 55 ITR 699, 


Ramesh R. Saraiya v. Commr. of 
Income Tax, Bombay City-1 7 
Mr. T. A. Ramachandran Advo- 
cate, for. Appellant (In both the Ap- 
peals), Mr. S. C. Manchanda, Sr. Advo- 
cate, (M/s. R. N.. Sachthey,. B. D. 
Sharma and S. P. Nayar, Advocates, 
with him), for Respondents, (in 
both the Appeals). 


_ The Judgment of the Court was 
delivered by 


HEGDE, J.:— These appeals by 
certificate arise from the decision of 
the Hizh Court of Madras in Writ Peti- 
tions Nos. 1030 and 1031 of 1963. There- 
in the petitioner invoked the extra- 
ordinary jurisdiction of the High Court 
under Article 226 of the Constitution 
to quash the orders of the Respond- 
ents wherein he was not granted the 
abatement he sought to obtain in the 
assessment years 1959-60 and 1960-61. 
The High Court came to the conclu- 
sion that the appellant is not entitled to 
any more abatement than that was 
given by the authorities under the ‘As- 
sessment (Agreement?) for Relief or 
for Avoidance of Double Taxation in 
India and ‘Ceylon’ which will be 
hereinafter referred to as the “agreé- 
ment”. It accordingly dismissed the 
Writ Petitions but gave a certificate 
under Art. 133 (1) (c) of the Constitu- 
tion of India certifying that this is a 
fit case for appeal to this Court. | 


-2. -- The appellant is a resident 
in this country. But he is carrying on 
business in Ceylon. During the assess- 
ment year 1959-60 he earned a gross 
income of Rs. 39,473/- and in the 
assessment year 1960-61 he earned a 
gross income of Rs. 39,067/-. He had 
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only a house in India whose annual 
rental value was Rs. 38/-. The entire 
assessable income of his was that what 
he earned in Ceylon. On his income 
in Ceylon, he was taxed in a sum of 
Rs. 5,919/- for the assessment year 
1959-60 and in a sum of Rs. 6,036/- 
for the assessment yeer 1960-61.. For 
the same income, in ndia under the 
Indian Law his tax was computed for 
the assessment year 1959-60 at Rupees 
10,282.62 P and for the assessment year 
1960-61 at Rs. 9,521.35 P. The tax pay- 
able by him in Ceylon was given as 
abatement and he was called upon to 
pay only the balance. The tax- pay- 
able by him in Ceylon as a non-resi- 
dent would have been Rs. 9,889/- in 
the assessment year 1959-60 and 
Rs. 9,983/- in the assessment year 1960- 
61. But in view of section 45 (2) of 
the Ceylon Income Tax Ordinance, 1932 
and also in view of the ‘Agreement’ he 
was taxed as if he wes a resident in 
Ceylon. 

3. Two questions arising for 
decision are whether he was not liable 
to be taxed at all in India and if he 
was liable to be taxec in India, what 
should have been-the proper abate- 
ment given to hi 


4. Mr: Ramachandran appear- 
ing for the assessee cantended firstly 
that in view of the ‘Agreement’ enter- 
ed into between India and Ceylon as 
provided in Section 49A of the Indian 
Income Tax Act, 1922 he was not liable 
to be taxed in India at all.. In the al- 
ternative, he contended that while de- 

(Contd. on Col. 2) l 
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termining the tax payable by him in 
this country, the department should 
have deducted the entire tax that he 
would have had to pay had been taxed 
as a non-resident. For this contention 
also he relies on the terms of the agree- 
ment entered into between India and 
Ceylon. He does not dispute the fact 
but for the agreement the assessee 


.would have been liable to pay in this 


country a tax of Rs. 10,282.62 p. in 
the assessment year 1959-60 and 
Rs. 9,521.35 p. in the assessment year 
1960-61. 


5. In order to consider the 
correctness of the contentions advanc- 
ed by Mr. Ramachandran, we will now 
turn to the relevant provisions of the 
‘Agreement’. That ‘Agreement’ was 
notified in Notification SRO 456 dt. 
the 6th February, 1957. The portion of 
the notification which is relevant for 
our present purposes is contained in 
Article 3 and column 8 of the Schedule 
to that agreement. Article 3 reads: 

“Each country shall make assess- 
ment in the ordinary way under its 
own laws; and where either country 
under the operation of its laws charges 
any income from the sources or cate- 
gories of transactions specified in 
column 1 of the Schedule to this Agree- 
ment (hereinafter referred to as the 
Schedule) in excess of the amount 
calculated according. to the percentages 
specified in columns H and III thereof, 
that country shall allow an abatement 
equal to the lower of the amounts of 
tax attributable to such excess in either 
country”. 


Schedule 
Sources of income or nature Percentage of income ‘which each eountry Remarks 
of transaction from whizh is entitled to gas under the Agreement. 
income is derived. 
I Il ur ov 





8. Any income derived from a 
source or category of transace 
tions not mentioned in any of 
the foregoing items of the . 
Schedule. 


' 6. The first portion of article 3 
says that “each country shall make an 
assessment in the ordinary way under 
its own laws.” This means to begin 
with both India and Ceylon were 
required to assess. the assessee in ac- 
cordance with law prevailing in each 
_of these countries. Thus far it is plain. 
From this it is clear that first conten- 


100 per cent by the 
country in which 


Nil by the other. 


the income actual- 
ly accrues or arises, 


tion -advanced on behalf of the asses- 
see has no basis. Hence it must fail. 
Now we come to the second part of 
that article to the extent necessary for 
determining the second contention. It 
Treads: : 
“and where either country under 
tħe operation of its. laws charges any 
income from the sources or categories 
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of transacticns specified in column I 
of the schedule to this Agreement...... 
ey. in excess of the amount calculated 
according to the percentages specified 
in columns TI and III thereof, that 
country shall allow an abatement equal 
to the lower of the -amounts of tax 
attributable to such excess in either 
country.” 


The language employed in this part of. 


the article is quite confusing. That 
part of the erticle has to be read with 
the schedule. On a proper reading of 
that provision alongwith the schedule 
which means in the present case, item 
8 of the schedule, it appears to us that 
. what it says is:— : 


From out of the anoun ascertain- 
ed under the first part of the Article 
deduct the tax payable by the assessee 
in the other country in respect of the 
whole or any portion of the amount 
brought to tax under the first part of 
the article. The word ‘attributable’ in 
that Article merely means ‘payable’. 
Applying the principle mentioned above 
to the facts of the present case, the fol- 
lowing result is reached. The tax pay- 
able under tne Indian law as seen ear- 
lier was Rs. 10,282.62 p. in the assess- 
ment year 1959-60. The tax payable 
under the Ceylonese law in that year 
was Rs. 5,919. That has to be de- 
ducted from the tax computed under 
the Indian law. The balance alone is 
leviable. Similarly in the assessment 
year 1960-61 the tax computed under 
the Indian Law is Rs. 9,521.35 p. and 
the tax levied under the Ceylonese is 
being Rs. 6,036/-. In levying tax in 
this country the tax payable in Cey- 
lon has to be deducted. It was urged 
by Mr. Ramachandran that what we 
have to take into consideration is not 
the actual tax levied in Ceylon but the 
tax leviable in Ceylon on a non-resi- 
dent. He says that the deduction given 
under section 45 (2) of the Ordinance 
promulgated in Ceylon is only an al- 
lowance. Hence the same does not form 
part of the actual taxation. We are un- 
able to accede to that contention. In 
considering what taxes are attributa- 
ble to the tax laws of a particular 
country, one has to take into consi- 
deration all the provisions of the sta- 
tutes levying tax. In other words for 
determining the tax due from an.asses= 
see, we have not merely to look to the 
charging section but also to the provi- 
sions providing exemptions and allow- 
ances. If so read, it is quite clear that 
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the amount of tax attributable to the 
Ceylorese law is that which was ulti- 
mately levied on the assessee. 

T. The agreement that was en- 
tered into between India and Pakistan 
is similar in terms with the agreement, 
with which we are concerned in these 
appeals, except that in article 4 there- 
in which corresponds to article 3 in 
the agreement before us in the place 
of the word ‘attributable’ the word 
‘payable’ is used. But this change does 
not make any difference in substance. 
Interpreting that agreement this court 
in, Ramesh R. Saraiva v. Commr. of 
Income Tax, Bombay City-I, 55 ITR 699 
= (AIR 1965 SC 1263) held that Arti- 
cle IV of the Indo-Pakistan Agreement 
for the avoidance of Double Taxation 
clearly shows that each Dominion can 
make an assessment in the ordinary 
way regardless of the agreement. The 
restriction which is imposed on each 
Dominion under the agreement is not 
on the power of assessment but on the 
liberty to retain the tax assessed. Nor 
does the Schedule to the Agreement 
limit the power of each Dominion to 
assess in the normal way all the income 
that is liable to taxation under its laws. 
The Schedule has been appended only 
for the purpose of calculating the 
abatement to be allowed by each 
Dominion. The ratio of this decision, 
in our opinion, governs the facts of 
this case. 


8. ©‘ We also do not see any rea- 
son, for treating the appellant in a 
manner different from other assessees, 
who are resident in this country. 

9. In the result these appeals 
fail and the same are dismissed. No 


ccsts. 
Appeals dismissed. 
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Mills Co. Ltd. (In C. As. Nos. 1372 and 

1373 of 1967), Appellants v. The Com- 

missioner of Income-tax, Delhi and 

ie asthan (In all the Apreals), Respon- 
ent. 


Civil Appeals Nos. 1364 to 1373 of 
1967, D/- 24-9-1971. 

Income-tax Act (1922), S. 66 (2) — 
Direction to Appellate Tribunal to 
state case and refer it te High Courf 
— Question of law. 


Where the points raised In ques- 
tions to be referred to the High Court 
are purely questions of fact decided by 
the Tribunal after ccnsidering all 
material facts and the evidence on 
record and the finding ‘s such which 
could on that evidence be reasonably 
reached, the High Court is justified in 
refusing to give direction to the Tribu- 
nal to state a case and refer those 
questions as no question of law arises. 
(1967) 66 I.T.R. 462 (SC) Rel. on. 

(Paras 21, 23 and 24) 

Cases Referred: Chronological Paras 

(1967) 66 ITR 462 (SC), Udhavdas 

Kewalram v. Commr. of Income- 

tax, Bombay City- 15, 23 

Mr. V. S. Desai, Sr. Advocate, (Mrs. 

A. K. Verma and B. D. Saingari, Advo- 

cates, and M/s. J. B. Dadachanji and 

(Contd. on Col. 2) 


Co., Advocates, with him), for Appel- 
Jants (In all the Appeals). M/s. R. H. 
Dhebar, B. B. Ahuja and R. N. Sach- 
they, Advocates, for Respondent (In 
all the Appeals) 


i The Judgment of the Court was 
delivered by í 

VAIDIALINGAM, J.:— These ten 
appeals, by special leave, are directed 
against the common judgment and 
order dated March 14, 1967 of the 
Delhi High Court declining to direct 
the Income-tax Appellate Tribunal, 
Delhi Bench, to refer along with the 
statement of case, questions Nos. 1 to 
3 enumerated in their applications. 

2, The reference was asked for 
by the three different Companies by 
whom the above appeals are filed in 
respect of Income-tax Case No. 20-D 
of 1965 connected with I:T.C. Nos. 21-D 
to 29-D of 1965 arising from a com- 
mon order of the Income-tax Appellate 
Tribunal, Delhi Bench. As the facts 
in the case and questions of law sought 
to be referred were common, the 
following tabular statement will give 
an idea of the appeals filed by the three 
Companies, who are the appellants to- 
gether with the particulars regarding 
the years of assessment and Income- 
tax case numbers: 


i A A 


Assessment year 


Name of Company 


ng eee 


C. A. No. I. T. C. No. 
1864/67 8D/65 _ 
1365/67 27-L /65 
1366/67 23-D!65 
1367/67 21-D/65 
1368/67 20-D'85 
1369/67 95. D165 
1370/67 26.D/65 
1371/67 24-D165 
1372/67 29-DY 65 
1373/67 22-1] 65 


1952-53 
1950-51 
1948-49 
1951-52 
1950-51 

1948-49 
1951-52 
1949-50 
1952-53 
1955.56 


Basti Sugar Mills 
a 
Nawabganj Sugar Mills 
” 


l Punjab Sugar Mill 


3. The Basti Sugar Mills Com- 
pany limited, which is the appellant in 
Civil Appeals Nos. 1364 to 1367 owned 
two sugar factories at Basti and Wal- 
tharganj. It is their case that for the 
purpose of selling thzir output of 
sugar they appointed Selling agents at 
a commission of -0-12-0% of all sales 
of sugar effected through the agents. 
Their Selling agent prior to 1944 was 
M/s. Gursarandas Kapur & Sons at 
Kanpur. On July 26, 1944 by a reso- 
lution of the Board of Directors, the 
Company appointed M/s. Gokul Nagar 
Sugar Mills*Co. Ltd. as the Selling 
agents at -0-12-0% commission. In the 
course of the original assessment for 


the year 1947-48, which was completed 
on March 10, 1950, the Income-tax 
Officer called upon the said Company 
to furnish details of the items of work 
done by M/s. Gokul Nagar Sugar Mills 
Co. Ltd. as Selling agents. The Com- 
pany informed the Income-tax Officer 
that the said Selling agents have been 
doing the work that they were expect- 
ed to do and they in turn had appoint- 
ed sub-agents on commission basis for 
effecting sales at various places. The 
Income-tax Officer accepted this ex- 
planation and allowed, by order dated 
June 21, 1949 a deduction for Rupees 
47.921/- paid as commission to the 
selling agents. But when the assess- 
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ment proceedings for the assessment 
year 1952-53 in respect of Nawabganj 
Sugar Mills Co. Ltd. was being dealt 
with the Income-tax Officer took the 
view that the selling commission should 
not be allcwed and accordingly issued 
a notice dated March 29, 1954, under 
©. 34 (1) (a) of the Income-tax. Act, 
1922 (hereinafter to be referred as the 
Act). The Company - filed a return 
under protast. 

4. Regarding Nawabganj Sugar 
Mills Company Ltd., which is appellant 
in Civil Appeals Nos. 1368-1371 of 1967 
the facts are also more or less identi- 
cal except that for the assessment year 
1948-49, the Income-tax Officer by his 
order dated February 28, 1951 allowed 
a deduction of Rs. 60,980/- as the 
amount paid as commission to the sell- 
ing agents M/s. Gokul Nagar Sugar 
Mills Co. Ltd. For the assessment year 
1949-50 also ‘the commission paid to 
the said selling agent was allowed as 
deduction. But for the assessment year 
1952-53 the Income-tax Officer issued 
a notice dated January 19, 1957 requir- 
ing the séid company to explain why 
the amount of commission claimed to 
have been paid by them to the selling 
agents should not be disallowed . 


5. The facts relating to M/s. 
Punjab Sugar Mill Company Ltd., 
which is the appellant in Civil Appeals 
Nos. 1372 and 1373 of 1967 are also 
identical except that in the course. of 
assessment for the assessment ‘year 
1947-48, the commission of Rs. 37,978/- 
paid to the same seling agent 
namely, Gokul Nagar Sugar Mills Com- 
pany Ltd. was allowed as per order 
Jated February 27, 1950. But when 
dealing with the case of Nawabganj 
Sugar Mills Co. Ltd for the assessment 
year 1952-53, the Income-tax officer 
took the view that the selling agency 
commission claimed to be paid to the 
selling agents should not be allowed. 
Hence he issued a notice to the Com- 
pany under S. 34 (1) (a) of the Act and 
the company filed a return under pro- 
test. 

6. It may be stated that the 
managing agent of all the three appel- 
lant companies are M/s. Narang Bro- 
thers Ltd. and their Chairman was Dr. 
. Gokulchand. Narang. The selling agent 
of the three appellants is also the com- 
mission agent, namely, M/s. Gokul 
Nagar Sugar Mills Co. Ltd. 

7. The controversy before the 
Income-tax authorities related to the 
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claim made by all the appellants for 
deducting as expenditure of the busi- 
ness of the companies the selling 
agency commission paid to M/s. Gokul 
Nagar Sugar Mills Company Ltd. In 
respect of some years the jurisdiction 
of the Income-tax Officer to take 
acticn under S. 34 of the Act was also 
challenged. 


B. In respect of the assessment 
year 1952-53 relating to Nawabganj 
Suger Mills Co. Ltd, the evidence, 
both oral and documentary, was let in 
by tne assessee that M/s. Gokul Nagar 
Suger Mills Co. Ltd. were the selling 
agents and that the commission paid 
to them as selling agents should be de- 
ducted as business expenditure. The 
evidence so let in was treated as com- 
mon in respect of the claims made by 
all the three appellants. 


9, The Income-tax Officer held 
that all the three companies were con- 
trolled and supervised by Dr. Gokul- 
chand Narang. He further held that 
M/s. Gokul Nagar Sugar Mills Co. Ltd., 
the selling agent, was also controlled 
and supervised by Dr. Gokulchand 
Narang. Though M/s. Gokul Nagar 
Sugar Mills Co. Ltd. was appointed as 
selling agent by a resolution dated July 
26, 1944, the latter rendered no service 
whatsoever so as to earn any commis- 
sion. In this connection the Income- 
tax Officer referred to various items of 
evidence that were placed before him 
by the parties. Ultimately, he found 
that the amount claimed to have been 
paid as selling agent commission can- ` 
not be deducted as an item of business 
expenditure. ` 


10. In all the appeals filed by 
the three Companies, the Appellate 
Assistant Commissioner gave some 


relie? by allowing deduction in respect 
of sums paid directly as commission 
to some sub-agents. But on the main- 
question relating to the amount paid to 
M/s. Gokul Nagar Sugar Mills Co. Ltd., 
the Appellate Assistant Commissioner 
also agreed with the Income-tax Offi- 
cer. The contention that action could 
not be taken under S. 34 (1) (c) was 
also rejected 


Il. The Income-tax Appellate 
Tribunal, Delhi Bench, by its common 
order dated December 31, 1962 after a 
consideration of the materials on record 
and the reasons given by the Income- 
tax Officer and the Appellate Assistant 
Commissioner, rejected the claim made 
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by the appellants in respect of the 
commission said to have been paid to 
the selling agent M/s. Gokul Nagar 
Sugar Mills Co. Ltd. The view of the 
Appellate Tribunal is that no evidence 
has been placed by the appellants to 
show that M/s. Gokul Nagar Sugar 
Mills Co. Ltd. had really acted as sell- 
ing agent and that on the other hand 
the appellants themselves have been 
directly dealing with several sub- 
agents. In fact, the finding of the ap- 
pellate Tribunal was thet there was no 
privity of contract between the appel- 
lants and M/s. Gokul Nagar Sugar Mills 
Co. Ltd. On, this reasoning the Appel- 
late Tribunal also agreed with the 
findings recorded by the two officers 
that no claim for deduction in respect 
of selling agent commission can be 
allowed. The Appellate Tribunal also 
held that the action taken under S. 34 
was justified. The result was that all 
the appeals filed by the three Com: 
panies were dismissed. ; 


12. The assessee companies fil- 
ed applications before the Appellate 
Tribunal under S. 66 (1) to state a case 
and refer the following four questions 
to the High Court. 

“1. Whether in the facts and cir- 
cumstances of the case, the Tribunal 
was justified in holding that no services 
were rendered by M/s. Gokul Nagar 
Sugar Mills Co. Ltd. to M/s. Nawab- 
ganj Sugar Mills Co. Ltd. 

2. Whether in holding as they have 
done, the Tribunal wes justified in 
giving its decision without taking into 
account the statement of Shri Ram 
Sahai Dhir and the receipts showing 
the Commission paid to “M/s. 
Gursarandas Kapur and some sub- 
agents of the recipient company. 

3 Whether in view of the facts 
and in the circumstanc2s of the case 
the Tribunal has rightly concluded 
that Dr. Sir G. C. Narang signed 
letters acting as the Chairman of the 
Nawabganj Sugar Mills Co., Ltd. when 
he had no capacity to deal with the 
sub-agents in that capacity. E 

4. Whether on the facts and in the 
circumstances of the csse, the Tribu- 
nal was legally justified in holding that 
the provisions of Section 34 (1) (a) 
were rightly invoked.” 


13. By its order dated Febru- 
ary 19, 1965 the Appellate Tribunal re- 
jected the said applications on the 
ground that no question of law arose 
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from the order of the Tribunal and that 
the decision of the Tribunal was exclu- 
sively on facts. 


14. The appellants filed app- 
lications before the Delhi High Court 
under Section 66 (2) of the Act, to 
direct the Income-tax Appellate Tri- 
bunal to refer the four questions, 
enumerated above. The High Court, 
by its order dated March 14, 1967, 
directed the Income-tax Appellate Tri- 
bunal to state a case and refer question 
No. 4 alone, but rejected the applica- 
tions of the appellants in so far as 
they related to questions Nos. 1 to 3. 
The view of the High Court is that 
the points covered by the questions 
Nos. 1 to 3 are all on facts and that in 
the face of the findings recorded by the 
Appellate Tribunal, no question of law 
arose for consideration. 


15. Mr. V. S. Desai, learned 
counsel for the appellants, urged that 
the Income-tax Appellate Tribunal, 
which is the final authority on facts, has 
not taken into account the material evi- 
dence adduced by the parties. He fur- 
ther urged that the appellants had ad- 
duced the evidence of certain wit- 
nesses to establish that M/s. Gokul 
Nagar Sugar Mills Co. Ltd. were the 
selling agent and the persons who gave 
evidence had been appointed as sub- 
agents by them and that commissions 
were also paid to them by the selling 
agent. Particularly, the counsel point- 
ed out that the evidence of Ram Sahai 
Dhir and Shiv Nand Verma has not at 
all been adverted to by the Appellate 
Tribunal. The counsel also urged that 
certain receipts produced Nos. 948 dated 
April 24, 1946 and 298 dated February 
13, 1947 showing the payments made 
by M/s. Gokul Nagar Sugar Mills Co. 
Ltd. as commission to their sub-agents 
have not been even referred to by the 
Appellate Tribunal. The counsel fur- 
ther pointed out that even the High 
Court has held that the _ Income-tax Ap- 
pellate Tribunal has made no reference 
to the evidence of these two witnesses, 
nor has it adverted to the receipts claim- 
ed to have been given by the sub- 
agents. The High Court’s view in this 
regard that it is not every piece of 
evidence available on record that must 
be dealt with by the Appellate Tri- 
bunal, is strenuously criticised by Mr. 
V. S. Desai. The Counsel relied on the 
decision of this Court in Udhavdas 
Kewalram v. Commr. of Income-tax, 
Bombay City, (1967) 66 ITR 462 (SC) 
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where it has been held that the Tri- 
bunal has to act judicially and consider 
all the evidence in favour and against 
the assessee and that an order record- 
ed on a review of only a part of the 
evidence and ignoring the remaining 
evidence, cannot be regarded as con- 
clusively determining the questions of 
fact raised .before the Tribunal. Mr. 
- Desai, hence urged that the High Court 
was not justified in declining to direct 
the Appellate Tribunal to refer ques- 
tions Nos. 1 to 3. 


16. . Mr. R. H. Dhebar, learned 
counsel for the Department has refer- 
red us to the findings recorded by the 
Income-tax Officer, the Appellate As- 
sistant Commissioner as well as the 
elaborate discussion contained in the 
order of the Appellate Tribunal, and 
pointed out that all relevant material 
on record has been taken into account 
by all the authorities, including the Ap- 
pellate Tribunal and that the appel- 
lants can have no grievance in that 
regard. All material facts have been 
considered and findings have been re- 
corded on facts against the appellants 
that M/s. Gokul Nagar Sugar Mills Co. 
Ltd. rendered no service whatsoever as 
selling agent and that the materials on 
record conclusively establish that the 
appellants themselves were dealing 
with their sub-agents direct. The 
learned counsel further pointed out 
that the Income-tax Officer summoned 
Dr. Gokul Chand Narang under Sec- 
tion 37 of the Act to produce the corres- 
pondence with the sub-agents as well 
as the sugar mills. Only 13 letters 
spread over a period of three years 
written by Dr. Gokul Chand Narang 
in his personal capacity and in the 
letter-head of M/s. Gokul Chand Ram 
Sahai were produced. None of the re- 
plies to those letters from the sub- 
agents were produced. The counsel 
finally urged that the order of the High 
Court declining to direct the Appellate 
Tribunal to refer questions Nos. 1 to 
3 is correct. 


17. We are of the opinion that 
there is no substance in these appeals. 
We have gone through the orders of the 
Income-tax Officer, the Appellate As- 
sistant Commissioner, as well as the In- 
come-tax Appellate Tribunal. No 
doubt, there is a resolution produced by 
the appellants dated July 26, 1944 in 
and by which the sugar selling 
agency of Nawabganj Sugar Mills Co. 
Ltd. is given to M/s. Gokul Nagar 
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Sugar Mills Co. Ltd. on 0-12-0%. 
There is no other evidence to show the 
nature of the arrangement or as to how 
some this resolution is to be carried 

out. 


oO R. A reading of questions Nos. 
I to 3 clearly shows that the points 
raised therein are purely questions of 
fact. But as the contention of Mr. 
V. S. Desai is that certain material facts 
have not been considered at all by the 
Tribunal and hence the findings arriv- 
ed at by it cannot be conclusive, in view 
of this infirmity, we will refer to the 
evidence on record not with a view to 
decide whether the Tribunal has pro- 
perly appreciated the evidence, but to 
See whether there was evidence to sup- 
port the findings recorded by the Tri- 
bunal and whether that finding could on 
that evidence be reasonably reached. 


19. We have already re- 
Ferrel .to the resolution dated 
July 26, 1944. The first cri- 


ticism of Mr. V. S. Desai is that the 
evidence of sub-agents appointed by 
the selling agent has not been consider- 
ed by the Appellate Tribunal. ‘The two 
witnesses in this regard are Ram Sahai 
Dhir and Shiv Nand Verma. The conten- 
tion of Mr. V. S. Desai that the evidence 
of Ram Sahai Dhir has not been con- 
sidered, as such by the Appellate Tri- 
bunal, is only technically correct be- 
cause it is seen from the order of the 
Appellate Tribunal that it has refer- 
red tothe relationship between the 
appellants and a company known as 
M/s. Ramdev and Company. Ram 
Sahai Dhir in his evidence has clearly 
stated that he is the sole proprietor of 
M/s. Ramdev and Company. He has fur- 
ther stated that after he got the sub- 
agency from M/s. Gokul Nagar Sugar 
Mills Co. Ltd. he along with his brother 
and son formed a partnership for this 
purpose in the name of M/s. Ramdev 
and Company. The Appellate Tribunal — 
in paragraph 7 of its order has con- 
sidered a telegram sent on Septem- 
ber 1, 1948 to M/s. Ramdev and Com- 
pany by the Chairman of Nawabganj 
Sugar Mills Co. Ltd. That telegram 
states that the agency of M/s. Gursaran- 
das Kapur and Sons has been terminat- 
ed and M/s. Ramdev and Company is 

asked to sell and freely secure chalians: 
Ram Sahai Dhir in his evidence has 
stated that M/s. Gursarandas Kapur 
and Sons were the selling agent of the 
appellants originally and that he start- 
ed his own sugar business in or about 


4 


1972 Nawabganj Sugar Mills v. I-T. 


1947, Therefore, the telegram, as held 
by the Appellate Tribunal, clearly 
shows that the appellants were having 
direct dealings with Ramdev and Com- 
pany and that M/s. Gokul Nagar Sugar 
Mills Co. Ltd. is nowhere in the picture. 
This telegram also shows that the 


privity of contract between the appel- - 


lants and Ramdev and Company will 
not be there if Ramdev and Company 
‘were the sub-agents appointed by M/s. 
Gokul Nagar Sugar Mills Company 
Ltd. Therefore, it is clear that the re- 
lationship between the appellants and 
M/s. Ramdev and Sors of which Sri 
Ram Sahai Dhir is the sole proprietor 
has been considered by the Appellate 
Tribunal. 

20. Regarding Shiv Nand 
Verma, his evidence has only to be read 
to be rejected. Even aecording to the 
appellants M/s. Gokul Nagar Sugar 
Mills Company Ltd. was appointed as 
Selling Agent only by the resolution 
dated July 26, 1944. Apart from the 
very contradictory answers given by 
this witness, he has categorically stat- 
ed in answer to a specific question put 
by the appellants that he was ap- 
pointed even in 1942 as sub-agent by 
M/s. Gokul Nagar’ Sugar Mills Com- 
pany Ltd. on a commission of -0-4-0%. 
This evidence is absolutely false and of 
no use to support the case of the ap- 
pellants because in 1942 M/s. Gokul 
Nagar Sugar Mills Company Ltd. was 
not in the picture. The evidence of 
this witness does not establish that M/s. 
Gokul Nagar Sugar Cornpany Ltd. had 
appointed him as their sub-agents and 
were paying him commission, in their 
capacity as the selling agent of the ap- 
pellants. The Appellate Tribunal has 
referred to the evidence of Shiv Nand 
Verma given before the Income-tax 
Officer and it has also noted that rea- 
sons for not acting on that evidence. 
Therefore, it is not as if that the Ap- 
pellate Tribunal was not conscious of 
this evidence on record which is abso- 
lutely valueless so far as the appellants 
are concerned. 

. 21. Regarding the receipts Nos. 
048 dated 24-4-1946 and 298 dated 
February 13, 1947, it is no doubt true 
that they have not been specifically ad- 
verted to by the Appellate Tribunal. 
But it is rather surprising that the ap- 
pellants sheuld be able to produce only 
these two receipts when they claim that 
M/s. Gokul Nagar Sugar Mills Com- 
pany Lid. has been acting as their sel- 
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ling agent from 1944. Further the 
persons who are mentioned there as 
Sub-agents have not at all given evi- 
dence before the Income-tax autho- 
rities. Those receipts lose all signifi- 
cance especially when the evidence of 
Ram Sahai Dhir and Shiv Nand 
Verma who claim to have been ap- 
pointed as sub~-agents by the selling 


agent has been rejected by the Appel- 


late Tribunal. Obviously, in view of the 
other evidence against the appellants 
the Appellate Tribunal did not think it 
worthwhile to specifically refer to 
these two receipts on record. But the 
non-reference to these two receipts 
cannot be said to have in any manner 
vitiated the conclusion arrived at by 
the Appellate Tribunal. As we have 
stated earlier, we have only referred 
to these items of evidence on record to 
show that the finding of the Appel- 
late Tribunal are based on the material 
on record and that the finding is such 
which could on that evidence be reason- 
ably reached. 


22. The statement in the order 
of the High Court that the Appellate 
Tribunal has not referred to the evi- 
dence of Ram Sahai Dhir as such is 
prima facie correct. But the High 
Court missed the crucial fact that his 
evidence is really as proprietor of M/s. 
Ramdev and Company and the rela- 
tionship between this Company and the 
appellants has been considered by the 
Appellate Tribunal. 


23. ` As laid down by this Court 
in (1967) 66 ITR 462 (SC) the Income- 
tax Appellate Tribunal has to act judi- 
cially in the sense that it has to con- 
sider with due care all material facts 
and the evidence in favour of and 
against the assessee and record its find- 
ing on all the contentions raised ‘by the 
assessee and the Commissioner in the 
light of the evidence and the relevant 
law. From the discussion contained 
above it is clear that it cannot be said 
that the Appellate Tribunal in the case 
before us has omitted to consider any 
material fact or any material piece of 
evidence . 


24. To conclude we are in 
agreement with the findings of the 
High Court that no point of law arises 
out of questions Nos. 1 to 3 and the 
High Court was justified in declining 
to give direction to the Appellate Tri- 
bunal to state a case and refer those 
questions. 
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25. In the result, the Judgment 
and order of the High Court dated 
March 14, 1967 are confirmed and the 
appeals are dismissed with one set: of 
costs to the respondent. 

Appeals dismissed. 


AIR 1972 SUPREME COURT 1696 
(V 59 C 319) 


K. S. HEGDE, A. N. GROVER AND 
H. R. KHANNA, JJ. 


1. Premier Automobiles Ltd. and 
another (In W. P. No. 327 of 1969) 2. 
Standard Motors Products of India 
Ltd. and another (In W. P. No. 330 of 
1969) 3. Hindustan Motors Ltd. and 
another (In W. P. No. 331 of 1969) 4. 
Delhi Automobiles (P) Ltd. and another 
(In W. P. No. 486 of 1969) 5. Bombay 
Cycle & Motor Agency Ltd. and 
another (In W. P. No. 487 of 1969) Peti- 
tioners v. Union of India (In all the 
Petitions), Respondent. 

W. P. Nos. 327, 330, 331, 
487 of 1969, D/- 24-11-1971. 

Industries (Development and Regu- 
lation) Act (1951), S. 18G — Fair price 
of motor cars — Fixation of — Rele- 
vant factors. (Para 53). 


The fair price of the Fiat, Stan- 
dard and Ambassador cars fixed by 
the Commission appointed under the 
Motor Car (Distribution and Sale) 
Control (Amendment) Order (1969) 
promulgated under S. 18G of the 
Industries (Development and Regula- 
tion) Act (1951) was challenged on 
inter alia following grounds: 


1. The Commission has taken the 
production capacity at an excessive 
figure and has thus LORI reduc- 
ed the. cost. 


2. Cost and expenses on account 
of warranty and statutory bonus have 
been wrongly excluded from the ex- 
works cost. 


3. In fixing the cost for Septem- 
ber 1969 even the actual admitted ccst 
found by the Commission has not been 
taken into account and the price has 
been fixed on the historical cost. In 
fixing the price for July 1970 the pro- 
jected and estimated cost for the 
future has been ignored. 


' 4. No provision has been made for 
an escalation clause in order to ensure 
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that the prices fixed will enure for a 
reasonable period of time. 

5. The return which has been ab 
lowec is wholly inadequate on the ad~ 
mitted’ and proved facts. 

6. Depreciation of plant and ma- 
chinery has been allowed on the basis 
‘of original cost whereas it should have 


' been allowed on the replacement value 


or on the peculiar facts of the case. 

Cn agreement by counsel of all 
parties that irrespective of the technical 
or legal points that may be involved 
Judgment .be based on examination. of 
correct and rational principles and 
should direct deviation from ‘the report 
of the Commission only when it is 
shown that there has been a departure 
from established principles or the con- 
clusions of the Commission are shown 
to be demonstrably wrong or errone- 
ous, the Supreme Court held: 

(1) While determining the produc- 
tion capacity basis should be the capa- 
city which can be reasonably and -pra- 
Cticably achieved and not the. actual 
figures of production. Figures given 
by the manufacturers in the applica- 
tions for grant of import licence ete., 
could not. be taken as decisive. 
(Khanna J.:— Dissenting) i 

(2) Cost and expenses on account 
of warranty and bonus are to be in- 
cluded in the return and could not be 
incluced in the ex-works cost. If the 
warranty is to be made out of the pro- 
fits every manufacturer will try to 
minimise warranty cost by improving 
the quality of his product. If it is to 
bə included in the ex-works cost it 
means virtually passing it on to the 
consumer. So also as bonus is con- 
nected with profits and is not in nature 
of additional wage and it cannot be 
incluced in the ex-works cost. 

(3) In fixing the ex-works cost the 
actual cost and not the historical cost 
shotld be taken into account. It is, 
however, unnecessary to take the pro- 
jected and the estimated cost for the 
future. 

(4) A provision should be made 
for an escalation clause. (The lines on 
which such a eclause.should be formu- ` 
leted are given in Para 55 and. on- 
wards of the judgment.) l 

(=) While determining the return 
to which a manufacturer is reason- 
ably entitled the main objective is to 
protect the interest of the consumer 
while at the same time provide. a rea- 
sonab-e margin of profit to the pro- 
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ducer. The general approach has to be 
to determine the ex-works cost and 
then to arrive at the fair price after 
examining other claims of the indus- 
try and providing a reasonable return. 
The return allowed, held, was ade- 
quate on the facts proved before the 
Commission. 


(6) Depreciation is to be allowed 
on the actual cost of plant and machi- 
nery and not the replecement value. 

(Paras 15, 20, 23, 29, 31, 


34, 36, 37, 49 and 53) > 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 691 (V 54)= 
(1967) 1 SCR 15, Jalan Trading 
Co. (P) Ltd. v. Mill Mazoor 
Union 20 


The Judgment of the Court was 
delivered by. : . 


GROVER, J.:— (for himself and 
on behalf of Hegde J:: These peti- 


tions under Art. 32 of the Constitution. 


were filed by` Premier Automobiles 
Ltd., Hindustan Motors Ltd. and Stan- 
dard Motor “Products of India Ltd., 
manufacturers of Fiat, Ambassador 
and Standard motor cars respectively 
and two of the dealers of such cars. 
The petitioners challenged the fixation 
of fair price of the saii three passen- 
ger cars by the Government of India 
by the Motor Car (Distribution and 
Sale) Control (Amendment) Order 1969 
promulgated under &. 18G of the 
Industries (Developmert and Regula- 
tion) Act 1951, hereinafter called the 
“Order” and the “Act” respectively. 
The ex-factory prices af the three cars 
were fixed as follows: 


Hindustan Ambassador : Rs. 15,316.00 


Fiat 1100-D : * Rs. 14,325.00 
Standard Herald 4 Door : Rs. 14,003.00 


o 2 These prices were inclusive 
of dealer’s commission but did not in- 
clude the excise duties, Central Sales 
tax and local taxes, if any, and trans- 
port charges. The manufacturers or 
dealers were prohibited from selling 
or offering for sale or otherwise trans- 
ferring or disposing of the motor cars 
for a price exceeding the price giver 
in the order. The order was made 
after taking into consideration the re- 
commendations of the Tariff Commis- 
sion to whom the question of deter- 
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mination of a fair price of motor cars 
had been referred by the Central Gov- 
ernment under clause (d) of S. 12 of 
the Tariff Commission Act 1951. 


_ 3 On May 5, 1970 after ear- 
ing the petitions for some days this 
court recommended to the Government 
to appoint a Commission for the pur- 
pose of suggesting a fair price for the 
three cars by taking into consideration 
ali relevant matters. On May 27, 1970 
the Government of India constituted a 
Commission consisting of Shri Sarjoo 
Prasad a retired Judge of the Patna 
High Court as Chairman, Shri R. K. 
Khanna Chartered Accountant and 
Brig. V. Minhas Director of Inspection 
(Vehicles), Deptt. of Defence Produc- 
tion as Members. By a notification 
dated June 5, 1970 all the provisions 


.of the Commission of Enquiry Act 


1952 were made’ applicable to the 
Commission. The Car Price Enquiry 
Commission, hereinafter called the 
‘Commission’ devoted a . good deal of 
labour and attention to the matter of 
fixing a fair price of the three cars. Its 
report consists of two volumes. The 
first volume contains the main report 
and the second volume contains the 
appendices. | 


4. The Commission in its report 
has adverted to the historical back- 
ground in which the car industry came 
to be controlled in our country: It will 
be useful to notice the salient facts. 
Till the year 1928 motor vehicles were 
purchased directly from abroad or 
through agents and dealers in India. 
From 1928 till the early forties Gene- 
ral Motors India Ltd. and Ford Motor 
Company of India Ltd. used to assem- 
ble trucks and cars from components 
imported from United States in com- 
pletely knocked down condition called 
C. K. D. by way of abbreviation. Hin- 
dustan Motors Ltd. Calcutta and the 
Premier Automobiles Ltd. Bombay, 
two of the petitioners before us, were 
established in 1942 and 1944 respec- 
tively with a programme for progres- 
sive manufacture of complete automo- 
biles. These companies entered into 
technical. collaboration with foreign 
manufacturers as did the Standard 
Motor Products of India Ltd. In the 
Industrial Policy Resolution of 1949 
of the Government of India automo- 
biles and trucks were classed among 
industries of importance which would 
be subject to regulation, and control by 
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the Central Government: In 1949 the 


-Government decided that the import 
of vehicles should be allowed only in 
C.K.D. condition. In March 1952 the 
Government asked the Tariff Commis- 
sion to enquire into the question of 
grant of protection to the automobile 
industry in India. The ‘Tariff Com- 
mission submitted its report in 1953 
recommending that only those com- 
panies which had an approved manu- 
facturing programme should be allow- 
ed to continue their operation which 
recommendation was accepted by the 
Government. In August 1955 the Gov- 
ernment of India asked the “Tariff 
Commission to enquire into and re- 
commend the fair ex-works and selling 
prices of the automobiles. The Tariff 
Commission submitted its report in 
October 1956. According to that report 
the margin between the current net 
dealer’s price and ex-works cost of the 
cars and trucks produced by the ap- 
proved manufacturers could not be 
regarded as excessive. It considered 
that a rigid system of price control 
was not likely to have a healthy effect 
on the development of the industry. 
The interest of the consumers could be 
properly protected if investigations 
were held ‘after certain intervals in 
order to see that excessive prices were 
not actually charged although the 
manufacturers were left free to charge 
prices at their discretion. The Govern- 
ment took a decision to enforce an 
“informal price control” on automo- 
biles which was accepted by the manu- 
facturers. The manufacturer was free 
to revise the price from time to time 
according to the variation in the cost 
but had to give a month’s notice of 
any variation to the Government so 
that if the change proposed was prima 
facie unreasonable the Government 
could intervene. The net dealer’s price 
was not to exceed the ex-works cost 
by more than 10%: Within a few 
years of the imposition of the informal 
price. control the situation in the coun- 
try changed owing to the scarcity of 
foreign exchange. The Government had 
to curtail foreign exchange allocation 
for the import of automobile compon- 
ents with the result that only three out 
of the then existing six models of pas- 
senger cars were left in regular pro- 
duction. The Government considered 
it necessary to introduce a Distribu- 
tion Control Order which required the 


dealer to deliver vehicles in the order 
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ot registration and without discrimina- 
tion. A committee was appointed con- 
sisting of Shri L. K. Jha as Chairman 
and other experts to review 
the progress of the automobile 
industry and to recommend mea- 
sures in the matter of reduc- 
tion of cost ete. The Jha Committee 
Submitted its report in January 1960. 
According to the findings of that Com- 
miitee there had been neglect and in- 
efficiency in production owing to there 
being hardly any competition. The 
Committee felt that greater discipline 
was called for both so far as ancillary 
and the main producers were concerned. 
As rezards the taxation policy the 
Committee felt that “lower level of 
taxation .per vehicle would stimulate 
more demand for them”. 


De The Government in May 
1966 remitted the question of further 
continuance of protection being accord- 
ed to the automobile industry to the 
Tariff Commission and also directed 
that Commission to enquire into the 
cost structure and the fair selling 
price of different types of automobiles. 
The Tariff Commission made compre- 
hensive recommendations and it was 
on the basis of its recommendations 
that the Order was issued in Septem- 
ber 1£69 fixing the prices of the three 
cers. In July 1967 the Government 
had also directed an investigation 
under S. 15 of the Act into the quality 
of the three cars by a Committee head- 
ed by Shri G. Pande. The Commis- 
Sion was to look into the complaints 
relating to deterioration in quality and 
other allied matters including the part 
played by the ancillary and other 
industries. The Pande Committee sub- 
mitted its report in December 1967. It 
recommended inter alia that there 
should be a separate Quality Control 
and Irspection Department and that 
components carrying ISI certification 
marks should be preferred. In Nov- 
ember 1968 the Government set up a 
team of experts headed by Dr. A. N. 
Gnaosh the then Director General of 
the Irdian Standard Institution. This 
team was required to examine the 
“internal expert organisation” of the 
three zar makers and to make recom- 
mendations for strengthening them. 
The Ghosh Committee endorsed the 
view of the earlier Pande Committee 
with regard to the establishment of 
technical audit cells. These cells were 
to be 2stablished for watching the in- 
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terest of the consumers and ensuring 
improvement in quality of cars which 
were being manufactured by the three 
petitioners. 


‘ 6 The procedure followed by 


the Commission may be briefly noticed. 
It invited by means of a detailed ques- 
tionaire full information from the car 
manufacturers, dealers, consumers and 
others interested in the inquiry. It ap- 
pointed a team of Cost Accountants 
and another team of technical experts 
besides a Chartered Acccuntant. These 
teams studied and collected data from 
each of the three manufacturing units 
and examined their manufacturing 
processes. The cost structure and acti- 
vities of some of the anrillary produ- 
cers and dealers of automobiles were 
also studied apart from visits to the 
manufacturing units. Zhe Commis- 
sion examined witnesses who were 
produced by the Union of India, the 
consumers, the dealers and the manu- 
facturers. 


q. We may next refer to tħe 
principles and methods of costing which 
were followed by the Commission. The 
cost of a commodity consists of these 
elements: direct material, direct wages, 
services, depreciation and manufactur- 
ing, administrative and selling over- 


heads. In case of an automobile a large 


number of components which undergo 
different manufacturing processes have 
also to be taken into account. The 


(Contd. on Co. 2) 


FIAT. ` 
September 1969 
Ex-works cost Rs. 12,283.00 
Return Ys Rs. 1,168.00 
Ex-factory i Rs. 13,451.00 
price 
STANDARD HERALD. 
September 1969 
Ex-works cost Rs. 13,236.00 ~ 
` Return Rs. 1,274.00 
Ex-factory Rs. 14,510.00 
price. 
AMBASSADOR. 


September 1969 


Ex-works cost Rs. 12,152.00 


return e _ Rs. 1,364.00 
Total ex-factory 
price | Rs. 13,516,00 
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Commission decided to recommend a 
fair price for two periods, (1) as in 
September 1969 and (2) as in July 1970. 
It was considered necessary to deter- 
mine the price in September 1969 be- 
cause the impugned order was promul- 
gated at that time. It, however, adopt- 
ed two different principles in the mat- 
ter of computing the cost on the afore- 
said two dates. For the September 1969 
prices the computation was done ac- 
cording to what may be called the 
historical method. This meant that not 
only the prices in September 1969 
were kept in view but also the value 
of pending stocks of raw materials and 
the average of the price at which pur- 
chases had been effected at that time 
were taken into account. The prices 
for July 1970 were computed on the 
basis of the actual cost obtaining in 
the month of July 1970. 


8. The following principal fac- 
tors were considered relevant for the 
fixing of a fair selling price: 

(1) capacity of production. 
(2) quality 
(3) norms of rejection. 
(4) depreciation. 
(5) bonus. 
(6) warranty. 
1 (7) interest on borrowings. 
(8) return. 
The Commission finally came to the 


conclusion that the fair prices of the 
three cars should be the following: 


July 1970. 


Rs. 18,564,00 
Rs. 1,223.00 


> Rs. 14,787.00 


July 1970. 


Rs. 18,989.00 
Rs, 1,231.00 


Cees see ee ť n, 


Rs. 15,220.00 


July 1970. 


Rs. 14,299.00 
Rs. 1,470.00 


Rs. 15,769.00 
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We may at this stage state certain pre- 
liminary matters which will facilitate 
the comprehension of our discussion 
on various points. Firstly, certain 
terms may be explained. ‘Ex-works’ 
cost means the cost incurred in the 
factory of the manufacturer including 
all materials, parts and components. 
‘Return’ means the total return to the 
manufacturer on the capital employed. 
Ex-factory ‘Price’ consists of the ex- 
works cost plus the return. ‘Retail 
Price’ would be the price arrived at by 
‘adding the dealer’s commission or what 
is called ‘mark up’. The consumer has 
further to pay excise duty, surcharge 
and sales tax. 

9. Counsel for all the parties 
and the learned Attorney General are 
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agreed that irrespective of tħe techni- 
cal cr legal points that may be involv- 
ed we should base our judgment on 
axamination of correct and rational 
principles and should direct deviation 
from the report of the Commission 
which was an expert body presided 
over by a former judge of a High Court 
only when it is shown that there has 
been a departure from established prin- 
ciples or the conclusions of the Com- 
mission are shown to be demonstrably 
wrong or erroneous. 

10. The following table will il- 
Tustrate the price of Fiat car in Bom- 
bay based on July 1970 figures- pay- 
able by a consumer. as also the com- 
parison with the prices contended for 
by Premier Automobiles and the 
government. 





As recommended by 


Description nde 
the Commission. 


Ex-factory price Rs. 14,787.00 
-dealer’s mark-up . Rs. ,9°0 00 
Retail price Rs. 15,687.00 
Excise duty on built-up 

car Rs. 1,478.70 
Surcharge on excise duty Rs. 492.90 
Maharashtra sales tax on 

built-up car Rs. 2,011.03 _ 
PRICE TO THE Rs. 19,669.63 

CONSUMER 


It has not been disputed that 46% of 
the ex-works (ex-factory, according to 
the commission) cost payable by the 
consumer is accounted for by excise 
duties and taxes levied by the Central 
and the State Governments including 
those on the components. Out of the 
total price payable by the consumer 
30% goes into duties and taxes. 


11. There is also a general 
impression that it is the car manufac- 
turers that are responsible for the 
seemingly exhorbitant prices of the 
cars. It will not be out of place to 
notice a few observations of expert 
bodies about taxation which, as noticed 
above, forms at least one third part of 
the price of a car. The Tariff Commis- 
sion in its third report published in 
1968 recorded that high prices of the 
vehicles: were due mostly to the exist- 
ing multiple taxes on the automobiles 
at different stages of production and 
sale. It had recommended a reduction 
in the burden of taxation which would 
lead to reduction in the prices of cars 
The Jha Committee had emphasised 


As per submission made 


As contended by 
by the petitioner the government. 


(Premier Automobiles) 


é 


Rs. 15,793 00 Rs. 14,017.00 
Rs. 900.00 Rs. ` 900 00 
Re. 16,698.00 Rs. 14,917.00 
Rs. 1,579.00 Rs. 1, 401.70 
Rs. 526.43 Rs. 467.93 
Rs. 2,147.84 Rs. 1,906.31 
Rs. 20,9486. BT Rs. 18, 692.24. 


tħe same ïn 1960 and had pointed out 
that taxation was a burden on the 
consumer rather than on the producer. 
The Commission has said in its main 
report at page 292: 

“The incidence of tax on a car is 
very heavy inasmuch as it constitutes 
46% of the ex-factory price. The car 
is no longer an item of luxury and 
under the existing conditions it is fast 
becoming an item of necessity. That 
being so, there is a case for giving 
some relief out of the excise duties and 
other levies which are by their nature, 
multi-point taxes causing hardship”. 


12. The following main points 
have been raised by Mr. N. A. Palkhi- 
vala and have been adopted by the 
counsel for the other petitioners. The 
figures ete. as given by the Commission 
have not been disputed. 


1. The Commission has taken the 
production capacity ‘at an excessive 
figure and has thus artificially reduc- 
ed the cost. 

2. Cost and expenses on account 
of warranty and statutory bonus have 
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been wrongly excluded from the ex- 
works cost. 


3. In fixing the cost for Septem- 
ber 1969 even the actual admitted cost 
found by the Commission has not been 
taken into account and the price has 
been fixed on the historical cost. In 
fixing the price for July 1970 the pro- 
jected and estimated cost for the 
future has been ignored. 


4. No provision has deen made for 
an escalation clause in order to ensure 


that the prices fixed will enure for a- 


reasonable period of tim. 

5. The return which has been 
allowed is wholly inadequate on the 
admitted and proved facts. 

6. Depreciation o3 plant and 
machinery has been allowed on the 
basis of original cost whereas it should 
have been allowed on the replacement 
value or on the peculiar facts of the 
case. 


13. We propose to deal with 


the first point relating to produc- 
tion capacity last. On point No. 2 the 
Commission was of the view that war- 
ranty expenses and borus should ap- 
propriately be included in the return 
and not in the ex-works cost. It is 
well known that the car manufacturers 
in India as elsewhere furnish a war- 
ranty covering the cars sold. Under the 
warranty all defects on account of 
faulty manufacture in workmanship 
have to be set right and the defective 
parts have to be replaced, free of cost 
by the manufacturer. or his dealer 
within a specified period or a given 
distance travelled by the car. During 
the period of warranty which is now 
for one year three. free services have 


to be rendered. The car owner has to: 


pay the cost of consumable items like 
oil, grease, packing ete. during those 
free services. The car manufacturers 
enter into an agreement with the 
manufacturers of compcnents provid- 
ing for a warranty so far as the com- 
ponents supplied are concerned. ‘AS 
has been rightly observed by the com- 
mission the whole object behind the 
warranty is that the consumer who has 
to make a heavy investment should be 
assured of a proper performance of the 
vehicle “in a trouble-free manner for 
a reasonable length of time”. 


14. On behalf of the petitioners 
it has been® urged that according to 
various experts on ccsting including 
the Costing team apvointed by the 
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Commission the expenses which are to 
be incurred on account of the warranty 
should appropriately be included in 
the ex-works cost. (Vide Rufus Wixon, 
Professor and Chairman of the Ac- 
counting Department, Wharton School 
of Finance and Commerce, University 
of Pennsylvania in “The Accountants’ 
Hand Book”, and N. K. Prasad in 
“Principles and Practice of Cost Ac- 
counting”? as also B. K. Bhar, Lecturer 
in Cost Accountancy, the Institute of 
Cost & Works Accounts of India in 
“Cost Accounting Methods & Pro- 
blems’’). 

15. The Commission was of the 
view that many of the ancillary manu- 
facturers cover their supplies to the car 
manufacturers with a warranty and 
are Jiable to replace the defective parts 
free of cost. The manufacturers are 
expected to use only those components 
which are of a standard quality. By 
Improving the method of quality con- 
trol the incidence of expense on ac- 
count of warranty can be reduced and 
can be absorbed in the return. Accord- 
ing to the learned Attorney General 
the matter relating to inclusion of 
warranty charges in the ex-works cost 
is no longer res integra. The report of 
the Motor Car Quality Inquiry Com- 
mittee (Known as the Pande Commit- 
tee) made a recommendation that the 
warranty should be made uniform for 
all the three motor cars and no cost 
of replacement including incidentals 
should be passed on to the customer. 
This Committee was appointed by a re- 
solution of the Government of India 
dated February 12, 1968 in exercise of 
the powers conferred by S. 15 of the 
Act. Pursuant to the recommendation 
of this Committee an order was promul- 
gated by the Central Government in 
March 1968 under S. 16 of the Act 
which was to the following effect: 


“The warranty with which cars 
are sold shall be uniformally valid for 
a period of 12 months or a distance co- 
vered of 16,000 kms., whichever occurs 
earlier. All defects due to faulty ma- 
nufacture of workmanship shall be rec- 
tified and defective parts replaced dur- 
ing this period without passing any part 
of the burden including incidental 
charges to the customer”. The effect of 
the above direction cannot be ignored 


_ although it may not be conclusive in 


the matter of fixing a fair price. We 
find the statement of the Commission 
unexceptionable that if the warranty is 
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to be made out of the profits every ma- 
nufacturer will try to minimise war- 
ranty cost by improving the quality of 
his product. If it is to be included in 
the ex-works cost it means virtually 
passing it on to the consumer. 


16. A good deal has been said 
on behalf of the Premier Automobiles 
with regard to figures taken by the 
Commission as warranty charges. It 
has been pointed out that although the 
cost of parts amounting to Rs. 80/- or 
81/- per car has been taken into ac- 
count in the return but the labour 
charges which would amount to Rupees 
120/- per car and which, according to 
the Commission’s report, have to be 
borne by the manufacturer have not 
been taken into account even in the 
return. It has been urged that if the 
manufacturers have to bear the labour 
charges the amount of Rs. 120/- per 
car should have been taken into ac- 
count. The position is much simpler 
about the Standard Motors because 
there the cost as well as the labour 
charges amount to Rs. 80/- per car. As 
regards the Ambassador it was claim- 
ed that a sum of Rs. 176/- per car was 
the cost of the parts alone but the 
labour was being supplied by the 
dealers. As we agree with the Com- 
mission that the entire cost on account 
of warranty inclusive of labour char- 
ges should be borne by the manufac- 
turers it is wholly unnecessary for us 
to refer to any specific figures except 
that while considering the question of 
return the general idea relating to cost 
to the manufacturers would certainly 
be borne in mind and taken into consi- 
deration. 


17. We shall next deal with the 
question of bonus payable to the em- 
ployees which has been included in 
the return by the Commission. The 
case of the manufacturers is that bonus 
is an expense which is necessarily in- 
curred in the manufacture and it 
should be treated as part of the ex- 
works cost. It has been so treated 
under the Income-tax Act 1961 as well 
as under the Companies Act 1956. 
Even if the entire amount of bonus is 
not allowed as part of the cost the 
manufacturers’ claim that the mini- 
mum bonus which, at present, is com- 
pulsorily payable at the rate of 4% 
under S. 10 of the Payment of Bonus 
Act, 1965 should be allowed as a part 
of the cost because the manufacturers 
have to pay the same even when they 
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do not make any profits. The Terifé 
Commission in its recent report on the 
Price Structure of Man-Made Fibre 
and Yarn Industry has accepted the 
view that entire bonus upto the limits 
prescribed should form part of the ex- 
works cost. 


18. The Hindustan Motors have 
made a settlement with the workmen 
regarding the payment of bonus for the 
years 1969-70, 1970-71. In the year 
1969-70 the amount payable to the 
workmen under that settlement comes 
to 8% of the wages and salaries and 
for the year 1970-71 it works out to 
9%. The bonus, it has been pointed 
out, in the present context is an inte- 
gral part of the wage structure and 
must be treated as part of the cost of 
production. Reliance has been placed 
on the working of the Commission’s 
Cost Accounting Team itself according 
to which bonus was included as item 
No. 7 in the various items which made 
up the ex-works cost. In the study 
prepared in collaboration with the Ins- 
titute of Chartered Accountants of India 
called “Price Fixation in Indian Indus- 
try” it is stated that bonus to employees 
is in practice regarded both by them 
and by the Adjudicating Tribunal as 
additional emoluments legitimately 
forming part of the wage structure. 


19. According to the Govern- 
ment in the past bonus was 
never allowed as a part of the 


cost of manufacture. In the previous 
Tariff Commission Report on the Fair 
Selling Price of Automobiles 1968, bo- 
nus was included in the return. ‘The 
Tariff Commission has been dealing 
with various industries according to the 
circumstances peculiar to that indus- 
try. It accepted minimum bonus as 
part of cost in the Fibre and Ravon 
industry.. But it included it in the re- 
turn in its report on alcohol and cat- 
guts. It is said that if bonus is added 
to the cost it will be a part of the work- 
ing capital and so the manufacturer 
will get the benefit twice over. 

20. In our judgment the ques- 
tion whether bonus is linked with pro- 
fit or cost stands concluded by the 
provisions of the Bonus Act itself as 
also the decision of this court in Jalan 
Trading Co. (P) Ltd. v. Mill Mazdoor 
Unior, (1967) 1 SCR 15 = (AIR 1967 
SC 691). According to S. 10 of that Act 
every employer shall be béund to pay 
to every employee in an accounting 
year a minimum bonus which shall be 
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4% of the salary or the wage earned 


by the employee during the account- 


ing year or forty rupees whichever is 
higher whether there are profits in the 
accounting year or not. Under S. 11 
where allocable surplus exceeds the 
minimum amount payable under S. 10 
it is payable in proportion to the 
salary or wage earred by the em- 
ployee during the accounting year, the 
maximum limit being 20%. In com- 
puting the allocable surplus the 
amount set on or the amount set off 
' under the provisions of S. 15 has to be 
taken into account. According to S. 2 
(b) 60% of the available surplus falls 
within the allocable surplus. Available 
surplus has to be computed under Sec- 
tion 5. Under that section the avail- 


able surplus in respect of any account- 


ing year shall be the gross profit for 
that year after deducting therefrom 
the sums referred to in S. 6. Section 6 
provides for the deduction from the 
gross profits as prior charges. These 
deductions consist mainly of deprecia- 
tion, development rebate and such sums 
as are specified in respect of the em- 
ployer in the third sch2dule. The com- 
panies are further entitled to deduct 
dividends payable to preference share- 
holders and a specified percentage of 
reserves from the gross profits. Sec- 
tion 15 deals with set off and set on. 
Where allocable surplus exceeds the 
maximum amount payable under Sec- 
tion 11 the excess has to be carried 
forward for being set on in the suc- 
ceeding year upto the fourth account- 
ing year. Where there is no available 
surplus in an accounting year or the 
allocable surplus falls short of the 
minimum bonus payable (4%) and 
there is no sufficient amount carried 
forward and set on from which mini- 
mum. bonus can be paid, the same shall 
be carried forward for being set off 
in the succeeding year according to the 
fourth schedule. Section’ 10 of the 
Bonus Act at first sight may appear 
to be a provision for granting additional 
wage to employees but that section 1s 
an integral part of a scheme for pay- 
ment of bonus at rates which do not 
widely fluctuate from year to year. 
This Act has thus provided that bonus 
in a given year shall not exceed one- 
fifth and shall not be less than 1/25th 
of the total earning of an employee. It 
has been ensured that the excess share 
shall be carried forward to the next 


year and that the amount paid by way 
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of minimum bonus not absorbed by 
the available profits shall be carried 
to the next year and shall be set off 
against the profits of the succeeding 
year. The object of the Bonus Act is to 
make. an equitable distribution of the 
surplus profits of the establishment 
with a view to maintain peace and 
harmony between the three agencies, 
(capital, management and labour) which 
contribute to the earning of profits (See 
(1967) 1SCR 15 = (AIR 1967 SC 691) ). 
The Commission came to the correct 
conclusion that bonus is connected 
wilh profits and it cannot be included 
in the ex-works cost. 


21. A good deal of criticism 
has been levelled on behalf of the 
manufacturers on the method followed 
by the Commission for determining the 
ex-works cost in September 1969 and 
July 1970. It has been submitted that 
for September 1969 the cost has been 
worked out on what may be called the 
historical method and for July 1970 
the actual prices have been taken into 
account but the projected and estimat- 
ed cost for the future has-been ignor- 
ed. It has been pointed out that histo- 
rical costs are determined on the basis 
of the material which is already in the 
Pipeline and which has been acquired 
at cheaper ‘rates. Such a method has 
never been adopted and there is abso- 
lutely no justification for making a dis- 
crimination between the methods to 
be adopted for ascertaining the ex- 
works cost in September 1969 and in 
July 1970. The method which has 
always been adopted is of either tak- 
ing the current prices or the projected 
prices. We have not been shown any 
authority or principle on which the 
method of calculating the ex-works 
costs on historical basis could be justi- 
fiably adopted for September 1969 
when a different method was adopted 
for July 1970 cost. We are of the view 
that the ex-works cost for September 
1969 should have been determined 
according to the current prices as was 
done with regard to July 1970. 


22.- As regards the projected 
cost which means a reasonable estimate 
of the rising cost in the minimum future 
(roughly 3 to 6 months) over and above 
the cost existing on a certain date a 
lot of -criticism has been made on be- 
half of the manufacturers with regard 
to the Commission having totally 
ignored this principle. We have not 
been shown anything from the reports 
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of the Tariff Commission nor does it ap- 
pear that it was seriously pressed before 
the Commission itself that the prin- 
ciple of projected costs should be ap- 
plied while determining the ex-works 
cost of the cars in question. In view 
of the provisions which we shall be 
making for fixing the price and also 


for escalation the principle canvassed ` 


for on the basis of the projected cost 
becomes immaterial and even other- 
wise in the circumstances of the case 
it cannot be applied. 


23. We shall now deal with 
the necessity for an escalation clause. 
It has been pointed out by Mr. Palkhi- 
vala that the prices of direct materials 
alone rose by Rupees 140/- per Fiat 
car in a couple af months. A compari- 
son of the prices fixed for September 
1969 and July 1970 further reveal how 
steeply the prices rose during the short 
period of nine months. According to 
Mr. Palkhivala price fixation of the 
ears will be wholly futile unless there 
is a provision for escalation which 
means that the prices should be in- 
ereased or decreased periodically 
according to the rise.or decrease in the 
cost as also the various other factors 
which enter into price fixation. For 
instance, in the Tariff Commission re- 
port 1965 on the revision of ceiling 
price of alcohol it has been observed 
that future estimates of costs of recti- 
fied spirit has been prepared for a 
period of the next three years on the 
basis of the actual cost. In the Tariff 
Commission report on the fair selling 
price on Antimony provision was stat- 
ed to have been made for enhancement 
in respect of wages and salary as also 
for anticipated increase in Dearness 
Allowance. Similar provision for 
escalation was made in the Tariff Com- 
mission report 1966 on the price struc- 
ture of catguts ball-bearing and several 
other industries. There are a number 
of increases, according to the manufac- 
turers, over which they have absolute- 
ly no control. Mostly these consist of 
increases in excise duties, taxes, 
increases in the cost of imported and 
indigenous steel, in wages, dearness 
allawance, contributions to the provi- 
dent fund, gratuity, employees’ State 
insurance and other emoluments to the 
employees who are governed by the 
Industrial Law. In addition to the in- 
creases in the cost of materials the cost 
of bought out components, electricity, 
Income-tax etc. have also to be taken 
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into consideration. The manufacturers 
have pointed out with a good deal of 
force that they have no control what- 
scever over the increase in the prices 
of components which they have to buy 
from she ancillary manufacturers as 
the same are not subject to price con- 
trol.. The Verghese Committee which 
was appointed under Section 15 of the 
Act for investigation into the working 
of the Standard Motors observed in its 
report that general price level has 
been increasing in recent years and 
therefore the control of car prices 
without a matching control of the 
prices of the components would squeeze 
the manufacturers out unless they are 
compensated substantially by an en- 
hancement of the car price. Indeed it 
has not been disputed on behalf of the 
Government and the Attorney General 
quite vroperly and fairly accepts that 
some proper method should be devis- 
ed for escalation or de-escalation, as 
the case may be. We have been 
suggested a number of formulae on 
behalf of the manufacturers as also the 
gcvernment but we shall indicate at 
a later stage what, in our opinion, is 
the best and the simplest method of 
providing for escalation and de-escala- 
tion. We are satistied, however, that 
a provision should be made and ought 
to have been made by the Commission 
in this behalf. 


; 24. The next point which is 
fairly controversial relates to the re- 
turn which has been allowed by the 
Commission. The manufacturers are 
unanimous in saying that the return 
suggested by the Commission is wholly 
inadequate for the survival of the in- 
dustry leaving aside its ` development. 
The csse of the Premier Automobiles 
is that the return does not permit any 
margin for repaying the heavy inde- 
btedness of the company. Owing to 
the inadequate price fixed by the 
Government even under the informal 
price control the company has been 
running into losses. Its total inde- 
btedness on June 30, 1970 came to 
Rs. 7.29 crores. This indebtedness has to 
be -paid. or at least provision made for 
it by the creation of reserves. Unless re- 
serves are created and the financial 
position of the company improves it 
mav not be possible for it to get any 
further loans because uptill now it 
has been carrying on its busfness main- 
ly on the borrowings. The return 
leaves no margin for wiping out the 
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depreciation which comes to Rupees 
750.74 lakhs according to Income-tax 
rates and Rupees 583.€4 lakhs accord- 
ing to book depreciation. The Com- 
mission has not taken into considera- 
tion any provision for a cushion for 
the proposed increase in the rate of 
minimum bonus for which a persistent 
dialogue is going on all the time be- 
tween the trade unions and the Govern- 
ment. This will leave no return on 
the equity capital and would result 
In the company getting a net dealer 
price which would be less than its 
actual cost of production. Since the 
Premier Automobiles will have to pay 
the warranty charges there will be an 
additional liability of Bupees 120/- per 
car on account of labour charges which 
when taken out of the return will re- 
duce it substantially. The calculation 
made, according to the company on the 
figures worked out by the Commission, 
was that the surplus left will provide a 
dividend of approximately 7% on the 
equity capital. 


25. The additional argument on 
behalf of the Hindustan Motors is that 
in computing the return the Commission 
has accepted the position that the fol- 
lowing outgoings should go out there- 
from: (a) interest on borrowings : (b) 
minimum bonus of 4%: (c) other finan- 
cial charges; (d) warranty claims; (e) 
dividend on preference shares: (f) tax 
liability. According to the Commis- 
sion if a return of 16% on the capital 
employed is given tke corresponding 
dividend to the equity shareholders will 
work out at 10%. The Hindustan 
Motors has to pay total bonus for the 
years 1969-70 at the rate of 8%. It is 
essential that the comrany sets aside a 
minimum of 3% on the capital em- 
ployed for the purpose of replacement 
and rehabilitation for which no provi- 
sion has been made. After taking out 
all these items it will De impossible to 
give a 10%dividend to the equity share- 
holders. 


26. The Standard Motors have 
put in a chart showing that after de- 
ducting all the items in accordance with 
. the method laid down by the Com- 
mission for working out the return 
only such amount will be left as will 
enable the payment of. dividend at 
the rate of 9.2% on the equity capital 
allocable te the car activity. This state- 
ment, however, has been arrived at on 

the basis of the capacity of 4,000 cars 
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and 1,000 trucks as determined by the 
Commission. If however, the capa- 
city is reduced to 3.400 cars and 1.000 
trucks as claimed by the Company the 
dividend payable to the equity share- 
holder will be at the rate of 12% but 
then there will be no provision for 
development and future expansion or 
for wiping off the arrears of deprecia- 
tion which amount to Rs. 42.32 lacs. 


27. The learned Attorney 


General while agreeing that a reason- ` 


able return must be allowed to the 
manufacturers has submitted that the 
entire background in which the auto- 
mobile industry in India came to re- 
ceive protection and the way it has de- 
veloped as also the defects which 
have been found in its working together 
with the unsatisfactory nature of the 
quality. of cars produced and the 
gradual deterioration of their perform- 
ance must be taken into account 
while fixing the return. The main out- 
lines of the special historical back- 
ground are: (a) protection — external 
and intərnal resulting in monopoly of 
the three car manufacturers; (b) 
Government policy to develop the auto- 


mobile industry as a whole relating to 


the three car manufacturers including 
cars, trucks, components and spare 
parts. All these involve large outlay 
of foreign exchange and the object 
must be to conserve the same in the 
interest of the country; (c) necessity of 
efficiency and economy in the produc- 
tion and control over prices in that 
behalf; (d) necessity of improvement 
of the quality of product and of 
services to the consumers. According 
to the informal price control the fac- 


the , 


tory price charged to the dealers could 


not exceed the ex-works cost by more 
than 10%. This necessarily included 
all the items which are to be found as 
constituting the return in the report of 
the Commission. Our attention has 
been drawn to reports of various Com- 
missions according to which there 
were defects in production and there 
was neglect of economy and efficiency. 
The accounts were also not being main- 
tained by all the manufacturers ona 
proper basis from which costs could be 
worked out satisfactorily. A large 
number of unskilled workers were em- 
ployed. The Tariff Commission in its 
report of 1968 in respect of fair selling 
price of automobiles considered that a 
return of 12% of the capital employed 
would be reasonable and fair. The 
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Commission was of the view that profit 
margin to be allowed to an industry 
has little or no direct relation to the 


cost of the product. If the profit is 
_ determined as a percentage on the ex- 
works cost the higher the cost the 
higher will be the profit. This will 
leave little or no incentive to the 
manufacturer to effect economies in 
the cost of production or exercise 
control over the manufacturer’s ex- 
pense. In determining a fair margin of 
profit consideration has to be given to 
the capital employed and a fair return 
for such capital including a provision 
for outgoings like interest on loans. 
minimum bonus ete. must be assured. 
The quantum of return has essentially 
to vary from: industry to industry. 
This would require ascertainment of 
capital employed with regard to pro- 
duction of cars. 'The Commission took 
the figures from authentic sources Le. 
the report of the Reserve Bank of India 
and an analysis carried out by the 
Economie and ` Scientific Research 
Foundation with regard to the return 
which was being earned by the various 
public- companies on the capital em- 
ployed. After taking the maximum re- 
turn which an investor can expect from 
fixed deposits and other relevant fac- 
tors into consideration the Commission 
was of the view that a dividend of 10% 
to the equity shareholder after pro- 
viding for the tax liability of the Com- 
pany and other outgoings would be 
fair and reasonable. The outgoings 
which are to be met out of the return 
are (1) the actual interest on borrow- 
ings: (2) the minimum bonus; .(3) other 
financial charges: (4) warranty charges 
and in case of Premier Automobiles the 
guarantee commission paid on loans 
obtained from foreign sources and 
difference in exchenge. After making 
provision for these outgoings, the divi- 
dends on preference shares, if any, 
the tax liability of the company and a 
return of 10% on equity share capital, 
the total profit of the company as a 
whole was calculated which when re- 
lated to the capital employed of the res- 
pective companies worked out to 15.43 % 
in.the case of Hindustan Motors, 16.22% 
in that of Premier Automobiles and 
17.36% in Standard Motors. Consider- 
ing the above and taking an overall 
view of the car industry 16% return on 
capital employed was considered to 
give a reasonable return to the car 
manufacturer. 
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24. We have already referred 
to the criticism of the car manu- 
facturers with regard to the manner in 
which the return has been worked out. 
It is true that the return to the equity 
shareholders of all the three companies 
may not be uniformly 10% and may 
be considerably less in the case of 
Premier Automobiles but it is not 
possible to make any distinction or dis- 
crimination between the three manu- 
facturers. We do not consider that a 
Separate rate of return should be fixed 
when dealing with the automobile Cara 
Industry as a whole.. 


29. At first sight It may appear - 
that a return cf 16% on the capital em- 

ployed is a very large return but as we 
pointed out, this return includes 
numerous items which reduce the ul- 
timate return to the equity shareholder 
to a percentage which, even according 
to the Commission, on an average can- 
not exceed 10%, Learned counsel ap- 
pearing for the car manufacturers have 
vehemently pressed for exclusion of 
warranty and bonus charges from the 


return and for their inclusion in the 


ex-works cost. It was ultimately stat- 
ed at the bar that if that was done the 
return as fixed by the Commission 
would be acceptable. We are, however, 


unable to accede to this submission. 


We heve given: our careful thought to 
the principles which the Commission 
has followed in fixing the return and 
in our judgment the return granted is 
a reasonable one keeping in view the 
entire circumstances. At the same time 
we consider return at 12% wholly in- 
adequate when all the items that the 
Commission has mentioned have to be 
paid out of it. Moreover a total return 
at 16% will leave some margin if pro- 
per economies are effected by the 
manufacturers for replacement and re- 
habilitation and improvement of the 
plant and machinery. According to 
the principles discussed or to be dis- 
cussed in the matter of fixing of a fair 
price the main objective is to pro- 
tect the interest of the con- 
sumer while at the same time pro- 
vide a reasonable margin of profit to 
the producer. The general approach]. 
has to be to determine the ex-works 
cost and then to arrive at the fair price 
after examining other claims of the 
industry and providing a reasonable re- 
turn. We, therefore, find no such 
principle which has been demonstrated 
to be wrong in the report of the Com- 
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mission so far as the fixation of the 
return is concerned. 
30. The next question is whe- 
ther the Commission has erred in. allow- 
ing depreciation on the actual cost and 


not on the replacement value. Depre- 


ciation, it has been pcinted out, has 
been allowed in accordance with the 
formula laid down in the Indian 


Income-tax. Act 1961 but the pro-— 


visions of the Act are inadequate 
to provide funds fcr replacement 


of the assets. Since the provi- 
sion of depreciation is intended to 
enable replacement of the worn 


out assets it is argued on behalf of 
the car manufacturers that the Com- 
mission ought to have allowed deprecia- 
tion at the rete which would have en- 
abled the replacement of the assets. 
This is particularly so when prices are 
rising. The Tariff Commission has in 
‘certain cases allowed special deprecia- 
tion in lieu of replacement cost. .In 
“Price Fixation in Indian Industry” to 
which reference has. alr2zady been made 
at an earlier stage it has been mention- 


ed that special depreciation was allow-- 


ed in addition to the normal deprecia- 


tion in case of Pig Iror., Steel, Cement: 


and rubber tyre and tubes by the Tariff 
Commission; (See Pages. 179,180, 183 
and 190). 


31. Tae Tariff Commission Re- 
view Committee in ics report made 
in August 1957 dealt with the topic of 
calculation of. depreciation on the basis 
of replacement cost particularly in view 
of the rising prices. It was pointed out 
_ that there are practical difficulties in 

adopting the principle of replacement 
cost. One of these is the absence of re- 
liable and accurate indices of changes 
in the replacement cost of machinery 
and plant. That Commission, there- 
fore, generally did not avour deviating 
from the practice adopted by the in- 
come-tax authorities in calculation of 
depreciation. The Commission was of 


‘the view that depreciation on account. 


of the use of the assets in any under- 
taking is quite distinct and separate 
from rehabilitation replacement. The 
whole question, according to the Com- 
mission, has to be detérmined with 
reference to the context or the purpose 
for which the depreciation is being 
computed. For working out the fair 
price of the car the expenses incurred 
by the maanufacturers in producing 
their products have to be taken into 
account and therefore only the actual 


-lon of the 


against 
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cost and not the estimated replacement 


cost can be considered. The Commission 


was not satisfied that on-account of 
rise in the prices of assets the manufac- 
turers would not be ina position to re- 
place the plant and machinery with 
funds available to them. The Com- 
mission said “if the manufacturers 
were to keep apart not only the amount 
of depreciation but also the develop- 
ment rebate and other reserves to which 
they are entitled under the various tax 


-and other laws and. invest them 
separately or even in their business the 


question of there being any difficulty 
later on does not arise. Depreciation 
funds with the amount thus provided 
for ean be built up and these can be 
invested whether inside or outside the 
business”; (main report P. 65). The 
Commission also referred to the opin-- 
Institute of Chartered 
Accountants in England which was 
the proposal to base the 
charge for depreciation on replacement 
cost. The Tariff Commission had also 
not accepted the contention of the 
manufacturers that depreciation allow- 
ance should be calculated on replace- 
ment cost. The depreciation which is 
allowed under the tax laws is very 
liberal and we see no reason to pass 
on the burden to the present consumer 
who is not likely to get any benefit out 
of the replacement proposed to be pro- 
vided for by the manufacturers. More- 
over capital reserves with the Hindu- 
stan Motors and the Standard Motors 
are substantial. Although the position 
of the Premier Automobiles is different 
and it can hardly draw upon its re- 
serves but the Commission was an ex- 
pert body and it did not choose rightly 
to make any distinction between the 
three manufacturers as the principles 
should be such as are applicable to the 
car industry as a whole. We are un- 
able ta find any, serious infirmity or 


‘flaw in the reasoning or the conclusion 


of the Commission on the question of 
depreciation. 

32. We shall now proceed to 
consider the question of the capacity of 
production. Two rival views have been 
put forward on this point. On behalf of 
the car manufacturers it has been main- 
tained that for the purpose of fixing the 
fair price under Section 18-G of the Act 
the actual figures-of production should 
alone be taken into consideration and 
the optimum capacity for produc- 
tion must be disregarded as an irrele- 
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vant factor. On the other hand it has 
been maintained on behalf of the 
government that it is always es- 
sential in the matter of fixation of fair 
` price to determine the capacity of pro- 
duction which must mean at least 
achievable capacity -even if not the 
maximum capacity. Section 15 of the 
Act empowers the Central Govern- 
ment to cause investigation to.be made 
into the scheduled industries, auto- 
mobile industry being one of them. 
Clause (a) (i) of S. 15 provides for full 
investigation to be made where the 
Central ‘Government is. of the opinion 
that there has been or is likely to be 
a substantial fall in the volume of 
production for which, - having regard 
to the economic conditions prevailing, 
there is no justification. Under S. 
the Central Government on comple- 
tion of investigation under S. 15 can 
issue such directions to the industrial 
undertakings as may be appropriate in 
the circumstances. Clause (a) of sub- 
Section (1) relates to directions which 
can. be issued for regulating the produc- 
tion of any article or class-of articles 
by the industrial undertaking and fix- 
ing the standard of production. Ac- 
cording to Mr. Palkhivala if the Cen- 
tral Government was of the view that 
there has been substantial fall in the 
volume of production investigation 
could be caused to be made under sec- 
tion 15 and directions could be issued 
under S. 16. Section 18G confers power 
in the matter of control, supply, dis- 
tribution, fair price ete. of articles 
relatable to any scheduled industry. 
Under sub-s. (2) a notified order may 
provide for controlling the price at 
which any such article or class thereof 
may be bought or sold. While fixing 
a fair price under S. 18G no question 
can arise about the optimum or achiev- 
able capacity of production which 
would be relevant only for the purpose 


of Sections 15 and 16 of the Act. A lot . 


of emphasis has been placed on the 
different objects and purposes for 
which Sections 15, 16 and 18G res- 
pectively have been enacted. This pro- 
vision, it is said, is meant to prevent 
profiteering and what is intended is 
that the actual production and the 
quality of articles which are being pro- 
duced have alone to be taken into con- 
sideration and a fair price has to be 
fixed accordingly. 


33. The learned Attorney Gene- 
ral says that S. 18G does not contain 
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any limitations which have been sug- 
gested on behalf of the car manufac- 
turers. It is to be found as the first 
section in Chapter JIJ-B which is head- 
ed “control of supply, distribution, 
price etc. of certain articles”. In a 
free market the position is quite dif- 
ferent but when fair price has 
to be fixed the cost of produc- 
tion has ta be taken into ac- 
count and the ` price should. be 
such that a fair return is provided for. 
The cost of production must be with a 
view to economy and efficiency. More- 
over the non obstante clause in 
Section 18-G (1) shows that this 
section stands by itself. . The his- 
tory of price fixation in India 
is not 
Rules provided for it (Rule 81 
(2) (b)) asfar back as 1939. These rules 
ceased to have effect on September 30, 


1946. The.Essential Supplies (Tempo-" 


rary Powers) Ordinance, 1946 was 
enacted on September 25, 1946 which 


ra 


new. The Defence of India | 


was fcllowed by the Act of 1946. There | 


are numerous Acts which were enact- 
ed for the purpose of fixation of prices, 
e.g., Supply and Prices of Goods Act 
1950, Tariff Commission Act 1951 and 
the Act. The Essential Commodities 
Act 1955 was enacted containing the 
provisions in which under S. 3 (2) the 
prices of essential commodities could 
be controlled. The function of Ss. 15 
and 16 of the Act is different from 
that of S. 18G. Those sections deal 
with specific matters on which the 
government can cause investigation to 
be made for the purpose of issuing ap- 
propriate directions including control 
of prices and those two sections are 
meant primarily for development and 
regulation of an industry. 


34. There is a good deal of 
force in what the Attorney General 
says. But in our opinion it is unneces- 
sary to express our view in any great 
detail in the matter. In our judgment 
the very concept of fair price which 


can be fixed under S. 18G takes in all] . 


the elements which make it ‘fair’ for 
the consumer leaving a reasonable mar- 
gin of profit to the manufacturer with- 
out which no one will engage in any 
manufacturing activity. Capacity uti- 
lization of a manufacturing unit, the 
quality of its product and the main- 
tenance of proper standards at various 
levels of production are abl relevant 
factors for the determination of the 
price. Capacity utilisation, however, 
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has to be on the basis of what can be 
reasonably achieved keeping in view 
always the practical side. It is common 
ground that the achievable capacity 
for production will be an important 
factor in the matter of fixation of fair 
price. The larger the production ‘the 
less the cost and vice ‘versa. We shall, 
therefore, have to determine whether 
the conclusions of the Commission with 
regard to the capacity of the three 
manufacturing units for production 
are based ona correct appraisal of 
material facts and principles. 


35. As regards the Premier 
Automobiles the Commission has 
assumed, erroneously, according to 


Mr. Palkhivala, an achievable capacity 
for production of 13,3C0 cars per year 
in September 1969 and 14,000 cars in 
July 1970. It is claimed that the cost 
has been reduced by the above process 
by Rs. 301/- per ear for July 1970. On 
behalf of the Premier Automobiles ‘it 
had been urged before the Commission 
that its average level of production per 
year was 12,000 cars and 5,000 com- 
mercial vehicles and this was like- 
ly to be the future capacity so 
long as there was no expansion 
of plant and machinery. According to 
the government, however, the exist- 
ing capacity of Premier Automobiles 
was not less than 15,000 to 16,000 cars 
and 7.000 commercial vehicles per year. 
The Commission relied mainly on cer- 
tain letters and applications addressed 
by the Premier Automobiles in the 
matter of obtaining lic2nses for import 
etc. from September 1969 to October 
1970 as also the evidence of Brigadier 
Subramaniam the General Manager 
of the Company. The ‘Commission fix- 
ed the capacity of praduction of com- 
mercial vehicles at 6,C00 and that of 
cars at 14,000 for July 1970. As regards 
September 1969 it considered that the 
capacity should be fixed at the level 
which was 5% less than the level de- 
termined for July 197). The figures 
thus came to 13,300 cars and 5700 
commercial vehicles per annum. 


36. It appears to us that the 
Commission ignored material facts and 
- circumstances in arriving at the con- 
clusion relating to the capacity for 
September 1969. In matters of such 
nature the figures given in the appli- 
cations for grant of import licence ete. 
can hardly be decisive. There is a good 
deal of force in the suggestion of Mr. 
Palikhivala that when such applica- 
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tions are made the-applicant is prone 
to give higher figures in order to ob- 
tain the maximum permissible quan- 
tity of the material sought to be im- 
ported. The figures are sometimes 
exaggerated as it is anticipated that 
they are not likely to be accepted and 
the license would be issued only for a 
lesser quantity. For the purpose of 
determining the capacity it is essential 


-that for the material period it should 


be ascertained for how many cars 
import licenses were granted. If they 
were granted for only 12,000 cars per 
year it will be futile to assess the capa- 
city at a higher figure because in the 
very nature of things it would be im- 
possible for the manufacturer to pro- 
duce more cars. From the statements 
which have been produced under our 
directions relating to the applications 
which were made and the import licen- 
ses which were granted the position 
appears to be as follows: 


The Premier Automobiles asked 
for the material on the basis of produc- 
tion of 4,500 cars for the first half vear 
from April 1966/March 1967. This ap- 
plication was made on May 13, 1966. 
Later on in the course of correspond- 
ence the Director General, Transport 
Department, was informed that it was 
proposed to raise the production of cars 
to 1,000 permonth from February 
1967. . The import licenses are admit- 
tedly granted on the basis of the recom- 
mendation made by the Development 
Wing of the aforesaid department. The 
recommendation by the Development 
Wing was that the license should be 
granted for production of a minimum 
of 4500 cars in six months. On July 


‘14, 1967 an application was submitted 


for grant of certain components for 
production of 18,000 cars. This was for 
the second half year 1966-67. It has 
been submitted and that explanation 
in the circumstances appears to be 
correct that the Italian collaborators 
had offered a special credit and in 
order to avail of that credit licence for 
import had been sought for 18,000 
cars. But it was stated in the applica- 
tion that production was being plann- 
ed at 1,000 cars per month. This appli- 
cation was granted. During the first 
half of April 1968 to March 1969 an 
application was made on July 23, 1968. 


-It was confined only to those compon- 


ents and raw materials which were not 
covered by the components imported 
for 18,000 cars under the special cre- 
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dit scheme. The production, it was 
Stated, was again. being planned at 
1,000 cars. per month. This applica- 
tion was also granted. On February 28, 
1969 an application was made for the 
. second half of the year April 1968 ‘to 
March 1969 for 7200. cars on the basis 
of 1200 cars per month. The Develop- 
ment Wing recommended grant for 
6,000 cars only, the total minimum be- 


ing 12,000 cars. On November 28, 1969 - 


an -application was made for the first 
half of the year April 1969 to March 
1970. This is stated to be a balancing 


application for 6,000 cars. On July 28, . 


1970 an application was made for the 
production of 7,000. cars in six months 
for the first half year April 1970 to 
March 1971. The recommendation of 
= the Development Wing was only for 
6,050 cars and the license was apparent- 
ly. granted for the same. 
28, 1970 an application was made for 
the second half of the year April 1970 
to March 1971 for production of 7,000 
cars in six months. This time the 
recommendation was accepted for 7,000 
cars and licence for components — was 
granted on August 28, 1971. 


-37.. It is quite apparent from 
the: above statement 
figures that at no stage except for the 
second half of the year April 1970 to 


March 1971 import license had been. 


granted for production of more than 
12,000 cars. It was. only in that year 
that for- the first half it was granted 
for 6,050 cars and for the second half 
for 7,000 cars. In: this situation it is 
wholly incomprehensible how the Pre- 
mier Automobiles could have actually 
produced more than 12,000 cars per 
year even if the achievable capacity 
was more. As has been observed be- 
fore the achievable capacity does not 
mean a capacity which should be com- 
{pletely divorced from existing and ad- 
mitted facts. It has to be. achievable 
from the practical point of view. We 
have no manner of doubt that for the 
above reason alone the achievable 
capacity for September 1969 could not 
have -been fixed. for more than 12, 009 
cars per year. | 

38. In para 3 of the affidavit of 


Mr. S. R. Kapur, Under Secretary to: 


the Government of India, made on 
June 27, 1970 it was stated that in the 
-report of the Tariff Commission on the 
fair selling prices of automobiles it 
had originally recommended prices on 
the basis of annual production of 9,000 


year. 
On October 


of. facts and: 
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cars by Premier Automobiles. In May 
1969, Lowever, the Government reques- 
ted the Tariff Commission to rework 
the prices on the basis of annual pro- 
duction of 12,000 Fiat Cars. The 
technical team appointed by the .Car 
Prices Commission had come to the 
conclusion that the company had an an- 
nual potential capacity to manufacture 
12,300 cars and 5,000 commercial vehi- 
cles. As we have already held that the 
Premier Automobiles were not in a posi- 
tion to manufacture more than 12,000 
cars owing to the grant of import. 
licence being confined to that figure we 


do not consider that it would be fair 


to take the capacity for production for 
the purpose of working out the ex- 
works cost in September 1969 at a 
figure higher _ than 12,000" cars per 


39. The next question is the 
cavacity for the production for com- 
puting the ex-works cost in July 1970. 
According to the technical team the 
achievable capacity was 12,300 cars 
per year. But as pointed out by the 


_ Commission the latest figures given by 


the company in October 1970 were for _ 
production of 7,000 cars in six months ~ 
and these figures were - accepted as 


-correct by the Development Wing and 


licence for components was admittedly 
granted on that basis. The license for 
steel has still not been issued and we’ 
are informed ` that it is likely. to be 
issued very shortly. These figures were 
furnished by the company ‘at a time 
when hearing of the proceedings be- 
fore tke Commission was taking place 
and all relevant matters including the 


questicn of capacity were under active 


consideration: It is difficult to under- 
stand why its achievable capacity for . 
July 1970 should not be fixed at the . 

figure of 14,000 cars per year. - Even 
if the license for steel. had not yet been 
issued the Premier Automobiles had 
enough stock. As we stated in the ap- 
plication dated October 28; 1970° the 
stock position on the date of the appli- 
cation was for production of 4,000 cars. 
The firm principle which we have all 
along iollowed-is that the report of an 
expert body liks the Commission should 
be accepted except where it has been 
shown to have demonstrably fallen in 
error on `a question of principle or has 
completely ignored vital and material 
facts which, if taken into *considera- 
tion, would. have Jed to a different 


conclusion. We are not satisfied that 
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with regard to July 197) taking an 
overall and general view apart from 
the material on the record -the Com- 
mission was wrong in assessing: the 
capacity of production with regard’ to 
July 1970 although its conclusion in 
respect of production for the purpose 


of assessing ex-works cost in- Septem-— 


ber 1969 has been shown to be demo- 
nstrably erroneous and vannot be ac= 
cepted. ; 


40.  We'shall next deal with the 


capacity of production of the Standard . 


Motors and Hindustan Motors. It is 
common ground that so far as these 
two manufacturers are concerned ` the 


prices for September... 1369 need not- 
have been. determined. The case of. 


Premier Automobiles stands on a dif- 
ferent footing. because it had taken cer- 
tain undertakings 
and the customers: with regard:to the 
payment of the difference in price 
which will. be determined after the 
fudgment of this court and the one fixed. 
in the order. The other two manufac- 
turers have not taken any. such under- 
takings. It is common ground that it 
fis wholly unnecessary to determine the 
price for September 196% in their case. 
The price fixed in July 2970, however, 
will form the base for fixing a fair 
price by the Government by a fresh 
order after our judgment. l 


41. As regards the Standard 
Motors it has been submitted by Mr. 
Natesan, learned counsel for that com- 
pany that upto the begimning of 1968 
it was .manufacturing a two door 
saloon. It suffered losses from 1968 
onwards and no dividend was paid 
even to the preference shareholders. 
There was a strike from September 12, 
1969 to November 6, 1969: which was 
declared illegal, followed by a tool- 
down strike in February 1970. 
factory had to be closed down on May 
22, 1970. It was reopened on Febru- 
ary 22, 1971. When the factory was 
closed a committee which we have al- 
ready called the Verghese Committee 
was appointed under S. 15 of the Act 
for investigation. It submitted its 
report on October 16, 1970. It madea 
full investigation and also looked into 
the complaint thatthe associated con- 
eerns of this company which were pro- 
ducing the components had been shown 
undue favour at the expense of the 
parent firm. ‘According to the Verghese 
Committee the transactions with the 
subsidiaries appeared to bein the nor- 


from the dealers. 


The: 


~ 
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‘mal course of business and the allega- 


tion of unfairness was not justified. 


The Verghese: Committee while consi- 


dering the question of viability of the 


company had made a detailed exami- 


nation of the capacity and had held 
that the maximum capacity of the plant 
was for production of 3,000 Herald cars 
apart from 1,000 trucks based’ on six 
days. working week. The technical 
committee of the Commission found 
that based on a six day working week 
of two shifts of 8 hours each the capa- 
city of the factory at the present level 
of indigenisation was 3,400 cars and 
1,000 trucks. In the matter of assessing 
capacity it has been pointed out that 
the car production is bound to be less 
if the production of other parts is 
increased and that is what has been 
done from 1965 onwards. According 
to the observations of the technical team 
of the Commission the drop in the ins- 
talled capacity from 1968 (3400 cars to 
2500 cars} in 1970 was due to the in- 
creased depletion in the Press Shops. 
After going into the matter fully the 
technical team indicated its revised 
calculations which were that working 
on a two shift 5.day . working week 
(nine hours per shift) the machine 
shop had an annual capacity for 3400 
Herald cars and 1,000 trucks. It was 
suggested that the company should 
operate on a six day. working week 
with daily shifts of 8 hours each. In 
that way it was concluded that the 
capacity, of Standard Motors would be 


3,400 cars and 1,000 trucks. 


42. - Mr. Natesan has emphasis- 
ed that if the production has to be 
achieved at the figure suggested by 
the technical team it would be neces- 
sary. to import certain machinery 
which will involve an additional cost 
and for which import licence would 
be. necessary. It must not also be over- 
looked, according to Mr. Natesan that 
the car which is now being produced 


is no longer a two door model and that 


also involves a decrease in the rate of 
production. The Commission relied 
mostly on the letters which the Stan- 
dard Motors had been writing claim- 
ing that its production capacity was for 
4,000 cars or more. Before the Com- 


mission it had been contended on be- 


half of the Government that the capa- 
city of the company- on a five day 
working. week should be taken at 3,400 
ears and 1,000 trucks and if this capa- 
city was converted to a six day work- 
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ing week the company’s capacity could 
be rounded off at the level of 4,000 
cars and 1,000 trucks. The Commis- 
sion was inclined to accept this conten- 
tion broadly and observed that since 
the companv had decided on a six day 
working week the figures on that basis 
would work out to 3,630 cars and 1070 
trucks ` annually. There was some 
Scope for an increase which could be 
estimated at 5% and after allowing a 
capital addition of 2.5 lacs towards 
tooling it was reasonable to assume 
that the company could easily reach 
the level of production of 4,000 cars 
and 1,000 commercial vehicles per 
annum. The report of the technical 
team was not accepted on the ground 
that when the technical team made the 
assessment the factory was closed and 
all the relevant data were not avail- 
able. 


43. There is an obvious error 
in the working out of the figures by 
the Commission. It is not disputed 
that a five day working week meant 
45 hours at the rate of 9 hours per day: 
whereas six day working week meant 
. 48 hours per week at the rate of 8 
hours a day. The increase would be of 
3 hours only during the week. It has 
not been demonstrated how this would 
justify. the conclusion of the Commis- 
sion. The Verghese Committee in its 
report was of the view that with a 48 
hour week the capacity of the heat treat- 
ment shops would -go upto 3200 cars 
and 1062 trucks. But the Press Shop 
with a limited capacity of 3000 cars 
and 1000 trucks would still be a limit- 
ing factor. If some of the pressed 
components were farmed out to- the 
ancillaries an extra capacity of 200 
cars could be realised in the press shop. 
But as Standard 20 trucks are not being 


manufactured in U. K. the imported 


components would have to be progres- 
sively indigenised. ..This is what -the 
Verghese Committee finally conclud- 
ed: - 

“On an overall assessment we felt 
it safe to estimate the installed capa- 
city of the factory at . 3000 Herald 
and 1000 Standard 20s”... (pages 76-77 
of the Verghese Committee Report 
dated i6th October 1970) 

44. It is true that owing to the 
closure of the factory the technical team 
could not make verification on the spot 
and tried to depend largely on. the data 
supplied by the Company. But in the 
background of the report of the Ver- 
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ghese Committee which had made full 
and thorough investigation we are un- 
able to uphold the Commission's view. 
On an overall consideration, however 
we would hold that the capacity . of 
Standard Motors would be 3400 cars 
and. 1000 trucks as found by the tech- 
nical team. 


45. The Car Prices Inquiry: 
Commission has excluded the incidence 
of Royalty from July. 1970 cost in view 
of the fact that the collaboration agree- 
ment between the company and its fore- 
ign collaborators expired in 1970. It 
has been brought to our notice by Mr. 
Natesan that since then the Government 
of India have given their approval to 
renew the collaboration agreement on 
the basis of Royalty at £. 6.00 per car 
(i. e. Rs 112 per car at the current rate 
of exchange). It is submitted that 
this amount of Rs. 112/- being royalty 
payable per vehicle which has keen re- . 
cognised by the Commission as an ele- 
ment of cost, be ordered to be included 
while computing the cost of the vehi- 
cle for future price fixation”. This is 
correct and the amount on account of 
royalty must be included in the ex- 
works cost for July 1970. 


46. As regards Hindustan Mo- 
tors it was stated on its behalf before 
the Commission that the present ins- 
talled capacity was for 38,400 cars and 
10,500 commercial vehicles per year. 
In respect of cars, however it was stat- 
ed that - due to. rapid indigenisation 


-undertaken by the company its origi- 


nal installed capacity had become im- — 
balanced and at present it could not 
manufacture more than 24,000 cars per 
annum. In order to balance this capa- 
city once again at the level of 38,400 
ears per annum it would require addi- 
tional plant and machinery costing 5.75 
crores and replacement of existing dies 
at the cost of Rs. 4.05 crores. The 
Commission referred to the estimates 
furnished by the Hindustan Motors 
and the Tariff Commission in 1966 and 
to tke evidence of Shri Lahuty who 
was produced as witness no. 7 by it. 
According to him the company expect- 
ed to produce 30,000 cars in 1967-68, 
36,0C0 cars in 1968-69 and 40,000 cars 
in 1969-70. The technical officer of 
the Director General of .-Technical — 
Development, namely N. T. Gopala . 
Iyengar and- B. S. V. Rao, Develop- | 
ment Officer had also visited the plant 
of Hindustan Motors from time to time 
between February 1969 and January 
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1970 and during this ~eriod various 
data were furnished by the Hindustan 
Motors relating to its capacity which 
were contained in a “Brown Folder”. 

From the information given to these 
experts the manufacturing capacity 
came to 38,400 cars per year. The let- 
ters and applications which were writ- 
ten in the matter of licenses also un- 
mistakably pointed to the conclusion 
that the achievable capacity was not 
less than 30,000 cars. The technical 
team had made an assessment on the 
Spot and according to it the existing 
capacity. was 30,000 cars and 5,000 
commercial vehicles after providing 
some balancing equipment worth about 
Rs. 74 lakhs. The Commission was of 
the view that the data regarding the 
standard timing furnished to technical 


team was different from that provid- ` 


ed to the experts, namely, Messrs. 
Tyengar and Rao. The Commission 
felt it was safer to rely on the manu- 
facturer’s own statement made from 
time to time. It was considered fair 
and equitable to fix the production 
capacity at 30,000 cars per annum and 
that of trucks at 10,500 per annum. 


4%. Mr. Mitra on behalf of the 
Hindustan Motors has rightly stressed 
the point that in a matter of technical 
assessment the report o? the technical 
team and the experts should be accept- 
ed and should not be rejected unless 
the members of the technical team 
had been examined by the Commis- 
sion and called upon to explain any 
facts or circumstances which have 
been used by the Commission for 
rejecting their report. It is pointed 
out that the Third Tariff Commission in 
its report on August 1£68 came to the 
conclusion that the costing in respect 
of the Company should be done on the 
basis of 22.000 cars anc 13,600 trucks 
per year. This estimate of capacity 
was not accepted by the Government 
who, by a letter dated May 12, 1969 
suggested to the Tariff Commission to 
rework the ex-works cost of Ambassad- 
or cars on the basis of an-annual produc- 
tion figure of 24,000 cars and 12,000 
trucks. The Tariff Commission then 
reworked the cost on that basis. 
Messrs Iyengar and Rao had visited 
the plant of the company in view of 
the observations of the Tariff Commis- 
sion in its report in 1963 on the conti- 
nuance of protection to the automobile 
industry that it was necessary. that 
the Company’s capacity should be 
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technically assessed. . It is submitted by 
Mr. Mitra that although the Commis- 
sion took into consideration the infor- 
mation and data supplied by the Hindu- 
stan Motors contained in what is called 
the “Brown Folder” but the Commis- 
Sion failed to ask the Government to 
produce the report made by those ex- 
perts. The Attorney General has pro- 
duced that. report before us which is 
dated J anuary 29, 1970. It was 
mentioned in that report or note that 
the capacity of Hindustan Motors for 
production of passenger cars might be 
assessed at the level of about 25,000 per 
annum on double shift working which 
was- based on the norms and the: 
standard referred to ‘in the note. 
There were certain factors by which 
the position could be improved and a 
higher order of -production could be 
reached by about 10 to 15%. 

48. The technical team went in- 
to the matter in great detail and its find- 
ings were: 

(a) The capacity of the Company’ S 
plant was 24,000 cars and 14,000 trucks 
subject to installation of new equip- 
ment then being done. 

(b) for the purpose of costing the 
number of trucks might be taken at 
5,000 trucks per annum. 


(c) some of the spare capacity, due 
to non-production, of the plant 9,400 
trucks could be diverted for car .pro- 
duction. . 


(d) By acquiring certain machine 
tools and jigs (of the value of 81 lakhs) 
and by working the third shift for a few 
operations the production could be 
increased to 30,000 cars and 5,000 
trucks per year. The technical team 
had proceeded on the basis of the in- 
dependent physical checking and veri- 
fication in all respects. It has been 
stated and that statement has not been 
challenged that the technical team 
stayed in the company’s plant for a 
little over two months. With regard to 
the Standard timing required for vari- 
ous parts which were directly relevant 
to the question of capacity the technical 
team is stated to have made actual test 
checks and their findings are to be 
found in its report. 


49. We are unable to concur in 
the reasoning or the approach of the 
Commission in the matter of assessing 
capacity. We have already observed 
that much reliance cannot be placed 
on any figures supplied for applications 


at 
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for the import licence or mentioned in 
letters to the Government for the pur- 
pose of obtaining additional facilites be- 
cause the estimates which are given 


are likely to be inflated. We see no. 


- reason or justification for rejecting the 
opinion of the experts, namely, M/s. 
Iyengar and Rao and the technical 
team especially when no-member of 
that team was examined as: a witness 


for -finding out those facts and datz. 


which the Commission has sought to 
use for rejecting .the technical team’s 
report. We are, therefore satisfied that 


the capacity for production of Hindu- 
_ Stan Motors should have: been assessed 
- at the figure given. by the technical 


c team, namely, 30,000 .cars and 5,000 
trucks per year. Import licenses, which 
were granted have also not been shown 
to have been: given on the basis of the 
figures of production `- determined by 
the Commission. For ` the first half 
year 1970-71 the recommendation was 


for the grant of 11,075 cars although in ` 


- the: application the estimated produc- 


. tion was ‘stated to be 15.000 cars. It 


was only for the second half year 1970- 
71 that the import license was recom- 
mended and. granted for 15,000 cars. 


- -There is no difficulty, therefore, in 


arriving at the figure of production of 
cars, namely, 30,000 cars but the de- 
parture which the Commission made in 
the matter of production of trucks has 
been seriously disputed on behalf of 
the Hindustan Motors, For the reasons 
that have been stated the correct figures 
would be those which were determined 


by the technical team of the Commis- ' 


sion, 


namely 30,000 cars and 5.000 
trucks os s 


50. There are a few minor mat- 
ters on -which. Mr. Mitra has argued 
relating to Hindustan Motors. The only .. 
- of. 1969 have been filed by the Delhi 


one worth -considering relates to the 
consumption of local steel sheets. The 
_ Commission in its report has taken that 
consumption at 20% as against 6% by 
reason of the total requirements adopt- 
ed earlier by the Commission’s Costing 
Team and has thereby deducted a sum 
of Rs. 88/- per car for July 1970 cost. 
It is stated the company had informed 
the Commission’s Cost Accounting Team 
that the consumption of local steel 
sheets purchases could be taken at 
50 Kg.- per car. This figure which 
works out to a total of 12,000 tons in a 
year had been rejected by the Commis- 
sion on the ground that the company 
had, in the year 1968-69, purchased 


` Imported steel purchased locally. 


A.L R. 
4149 tons of steel locally and that Shri 


Lahuty, who appeared as one of its 
witnesses, could not give any satisfac- 


tory explanation regarding the same. 


According to Mr. Mitra this finding of — 
the Commission is based on no evidence 
and has been arrived at in disregard 
of material evidence placed by the com- 
pany before the Commission. It is 
pointed ont that Shri Lahuty had stated 
in . his deposition that the figure of 4149 
tons : might include locally purchased 
imported steel and this-had to be check- 
ed ud. On checking it found that. the 
said quantity included 1954 tons of im- 
ported steel. purchased lJocally. A 
statement showing ‘reconciliation of 


- figures’ is said to have been submitted. 


by the company to the Commission as 
also the original documents relating to 
It is 
submitted that the Commission’s con- 
clusions taking 20% as utilisation of 
local steel mierely on the basis that this 
is utilised in the case of Fiat cars is 
arbitrary. The Commission has pointed 
out that Hindustan Motors had neither - 
kept any regular day to day record 
of issue of its raw material nor. had any 
quality-wise record in this regard been 
kept. In fact steel; both impcrted as 
well as locally purchased: had been 
put under one category ‘and cosump- 


_ftion had been shown on the standard 


adopted by the company. In view of 
the fact that the company had not kept 
any regular record of data it was not 
possinle to determine accurately the 
use cf locally purchased and- imported 
steel .separately. In these circum- 
stances we do not consider that the 
conclusion arrived at by: the Commis- 
sion has been.shown to be demonstrab- 


‘ly erroneous or wrong. 


51. Writ petitions 486 end 487 


Automobiles and. the Bombay Cycle 
and Motor Company.: respectively. 
They are dealers of the cars the prices 
of which are under consideration. .The 
case of the dealers is that before 1955 
the Cealer’s margin was 20 to 25% of 
the ex-factory price. In 1956 the First 
Tariff Commission recommended a re- 
duction i.e. Rupees 1.000 per car or 10% 
of the ex-factory price whichever was 
less. ‘In 1957 the Government accept- 
ed that the dealer’s margin should be 


‘on the basis of 10% ex-factory price. 


This has remained unchanged during 
all these years whereas the ee ES 
costs have increased. 


The existing . 
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mark-up or margin of profit of the 
dealer on ex-factory price of cars is as 
follows: 


Fiat =z Rs. 891.00 
Standard . . > ge» Rs. 859.00 
Ambassador 3 ‘ 4.. Rs. 1044.00 


The various duties and responsibilities 
of the dealers are (a) tc promote sales 
of vehicles concerned; (b) to arrange for 
after-sale service; (c) to arrange for 
the stocking of spare parts; (d) to 
arrange for periodical service and 
maintenance. Apart from these a 
- dealer has to make advance payment 
for the cars before taking them over at 
the factory and make his own arrange- 
ment for transporting them. He is to 
carry out a detailed pre-delivery in- 
specion before handing over the car to 
the customer. The agreement between 
the car manufacturer and the dealer is 
such that any part needing replace- 
ment during the warrenty period due 
to manufacturing defect will be chang- 
ed by the dealer. The car manufac- 
turer reimburses the dealer’s cost of 
the component but the labour cost for 
replacement of the part is borne by 
the dealer except in the case of 
Standard Motors. It is submitted that 
the dealer’s cost of operation has also 
increased owing to higher wages, 
salaries and other contributions, in- 
crease in rents, bank charges, power 
‘and water rates and higher outlay on 
equipment. 


52. The Commission referred 
to all the above facts and the evidence 
of a number of’ witness2s examined on 
behalf of the consumers according to 
whom the service and repair facilities 
offered by the present - day dealers 
were not satisfactory. Zhe Commission 
examined the profit and loss account 
of afew dealers to see the trad- 
ing results of passenger cars. It 
found it impossible to segregate the 
automobile account as the trading 
accounts covered other activities also. 
In certain cases, however, where 
analysis was made it appeared that no 
one had suffered any loss. The Com- 
mission has observed that spare parts 
are not stocked in adequate quantities 
in various places by the dealers with 
the result that the customers have some- 


times to wait for a long period for re- . 


placement. The Pande Committee in 
1967 had deprecated the fall in the 
standard cot after-sale service. The 
Tariff Commission in its third Report 
published in 1968 did not accept the de- 
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alers’ claim for an upward revision of 
profit margin. The Commission felt 
that the workshops of the dealers of 
Fiat cars, namely, one in South (Sunda- 
ram Motors P. Ltd.) one in Bombay 
(Bombay Cycle and Motor Agency Ltd.) 
and another in Delhi (Prem Nath 
Motors) had well equipped workshops 
with requisite type of plant and machi- 
nery but there was nothing to indicate 
that they were suffering any loss. The 
evidence of Sagar Suri the Managing - 
Director of Delhi Automobiles (P) Ltd, 
was not .accepted. The Commission 
considered the desirability of classi- 
fying dealers in 2 or 3 categories 
according to the standard of equipment 
and service facilities and fixing the 
amount of mark-up accordingly but 
it was realised that in the very nature 
of. things this was not feasible. It was 
however, noticed that the Hindustan 
Motors charged a sum of Rs. 50/- out 
of the latter’s commission on account 
of advertising charges and the Premier 
Automobiles also charged Rupees 10/- 
from each dealer for service facilities, 
These deductions, in the opinion of the 
Commission, were unwarranted and 
should not be allowed to continue. The 
other additional factors that have been 
brought to our notice are that the Com- 
mission has now held that the labour 
charges borne by the dealers in doing 
warranty jobs should be met by the 
manufacturer, ‘This will give an ad- 
ditional benefit to the dealers. Tak- 
ing into consideration all these facts 
the Commission was of the view that 
the existing margin should remain at 
the existing level except for marginal 
adjustment. It arrived at the follow- 
ing figures for the dealer’s mark-up :— 


Fiat ... Rs. 900.00 
Standard Herald ... Rs. 860.00 
Ambassador ... Rs. 1050.00 


On behalf of the dealers it has been 
stressed that for each car.the cost of 
pre-delivery inspection is Rupees °50/- 
of three free services Rupees 125/- and 
the interest on investment would 
roughly come to Rupese 150/-. We are 
however, unable to take these figures 
into account because from the data 
supplied to the Commission and the 
evidence that was produced before it 
there is nothing to indicate that the de- 
alers are suffering any loss‘and are not 
making a reasonable. margin of profit. 
The responsibility of the manufacturers 
to reimburse the dealers for the labour 
charges on account of warranty is an 
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additional benefit which would be de- 
rived by them now apart from the 


directions of the Commission relating. 


tothe advertisement and service char- 


ges. In our opinion the conclusion of the ` 


Commission with regard to the dealer’s 
margin or mark-up has not been shown 
to be demonstrably wrong. 

(Contd. on Col. 2) 


(a) Premier Automobiles. 
September 1969 
12.000 Cars 
5.700 commercial yehieles 


(b) Standard Motors. 


(e) Hindustan Motors. 


(2)-Cost and expenses on account of 
warranty and bonus have been rightly 
included in the return and could not 
be included in the ex-works cost. 


(3) In fixing the cost for Septem- 
ber 1969 which will now be relevant 
only in the case of Premier Automo- 
biles the same basis should have been 
adopted as for July 1970. In other 
words the actual cost and not the 
historical cost should have been taken 
. [into account. It was, however, unneces- 
sary to take the projected and the esti- 
mated -cost for the future. 


(4) A provision should be made for 
‘an escalation clause. The lines on 
which a clause should be formulated 
will be indicated hereafter. 


. (5) The return which has been 
allowed is adequate on the facts proved 
before the Commission. 


(6) Depreciation on account of 
plant and machinery has been allowed 
on correct basis but for the purpose of 
allocation the capacities indicated above 
will be taken into account. 


54. As regards the individual 
points raised on behalf of the Standard 
Motors, Hindustan Motors and the de- 
alers our decision is as. follows :— 


(i) The amount payable on account 
of royalty per car in the case of 
Standard Motors pursuant to the colla- 
boration agreement the renewal of 
which has been approved by the 
Government of India will be included 
in the ex-works cost for July 1970. 

(ii) The conclusion of the Com- 
mission- relating to the percentage of 


A.I. R. 


53. The result of tħe discussion 
on the six points on which arguments 
had taken place before us may now be 
summarised :— 


(1) the production capacity of the 
three car manufacturers per annum 
for the purpose of working out the ex- 
works cost will be as follows :— 


July 1970. 
14.000 Cars. 
6,000 commercial vehicles, 


July 1870. | 
3.400 Cars. 
1,000 commercial vehicles. 


July 1970, 
£0,000 Cars, 
5,000 commercial aides 


the local steel sheets by the Hindustan 
Motors is correct. 


(iii) The dealers shall, for the pre- 
sent, be entitled only to the mark-up in 
terms of the recommendation of the 
Commission. 


55. We consider that the provi- 
sion for the future relating to escala- 
tion and de-escalation should be in 
these terms. The position will be re- 
viewel by the Government every six 
months in the beginning of the months 
oz January and July. Six weeks prior 
to first January and first July the car 
manufacturers shall submit all the 
necessary data and proof for determin- 
ing the increases claimed. The Govern- 
ment shall decide about, the matter pro- 
mptly by the first of January and first 
of July respectively and allow the in- 
creases, if found to be genuine and 
correct provided the total amount of 
such increases exceeds Rupees 100/- 
per car in the ex-works cost since the 
last fixation.. If the Government fails 
to do so the car manufacturers will be 
entitled to increase the prices to the 
extent of the actual increase if the 
tctal increase is more than Rupees 100/- 
per car in the ex-works cost compris- 
ing all the items mentioned in the Com- 
mission’s report which make up the 
ex-works cost since the last fixation. 


56. As regards the outgoings: 
from the return which will be confin- 
ed to the minimum bonus payable 
under the Bonus Act 1965, interest on 
borrowings and income-tax if there is 
a significant increase in thege items, the 
car manufacturers can submit their case 
with all the relevant data as well as 
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proof to the Government for claiming a 
corresponding increase in the return. 
The Government shall give its decision 
within 10 weeks frorn the date the 
required data and proof are supplied. 
The Government ‘will also be entitled 
to take into account any decreases 
which take place either in the items 
which make up the ex-works cost or 
the aforesaid outgoings from the re- 


turn and the prices can be refixed 
accordingly. 
57. All the car manufacturers 


have undertaken to furnish the neces- 
sary details and the relevant data to 
the Government within a fortnight 
after the announcemert of this judg- 
ment to enable it to promulgate a fresh 
Order under Section 18-G of the Act 
refixing the prices of ali the three cars 
in accordance with the recommenda- 
tions of the Commission as modified by 
this Court. ‘The Order should indicate 
that the prices as fixed are liable to 
be increased or decreased in accordance 
with the provision relating to. escala- 
tion and de-escalation contained in our 
judgment. The Goverrment will take 
the cost as in July 1970 as the base and 
will take into account all increases and 
decreases since July 1970 upto the 
date of the judgment in the ex-works 
cost and the three outgoings from the 
return mentioned above. Learned At- 
torney General on behalf of the Central 
Government has agreed to this course. 
It may be added that while furnishing 
the relevant information and data to 
the Government the car manufacturers 
will give copies of the relevant pur- 
chase contracts including the escalation 
clause, if any. l 
58. The car manufacturers have 
given an undertaking that during the 
' period of two months from the date of 
the announcement of this judgment 
they shall continue to charge the in- 
terim prices which were fixed by our 
Order dated April 16, 1371 which were 
the same as have been r2commended by 
the Commission. For the period 
September 1969 to the date of the in- 
terim order Premier Automobiles have 
agreed that the maximum prices will be 
those which have been stipulated in 
the undertakings obtained by them 
from the dealers but these shall, in no 
case, exceed the price to be computed 
by the manufacturers in accordance 
‘with the Cémmission’s report as modi- 
fied by our decision for the period Sept- 
ember 1969 to the end cf June 1970 and 


price 
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the price recommended for July 1970 
by the Commission (this is same as fix- 
ed by our interim order) from first July 
1970 till April 16, 1971 (the date of our 

interim order). . 


59. It is common ground and 
counsel for all the parties are agreed 
that as a result of our decision the im- 
pugned order of September 1969 shall 
be inoperative and ineffective to the 


- extent the prices fixed by it are not in 


accordance with our decision. 


60. All the writ petitions shall 
stand disposed of accordingly. The 
parties shall be left to bear their own 
costs. 


KHANNA, J. :— 61. I agree ex- 
cept in two matters. One relates to the 
production capacity of Standard Motors. 
The other relates to the value to be 
attached to the admissions regarding 
the production capacity contained in the 
manufacturers’ applications for import 
Jicences. So far as the Standard 
Motors are concerned, I have dealt with 
the second matter in the discussion re- 
lating to production capacity. As re- 
gards the other two manufacturing 
companies, I need not dilate upon 
the question of admissions because 
there was sufficient other material, 
which has been referred to in the main 
judgment, in support of our conclu- 
sion regarding production capacity. 


62. Controversy has arisen 
about the July 1970 price of the 
Standard Herald (four door model) car. 
The Tariff Commission in its report 
submitted in August 1968 recommend- 
ed the net dealer’s price of the Standard 
Herald (two door model) at Rupees 
12.485/- The Central Government in 
the impugned notification dated 21st 
of September, 1969 fixed the price of 
the Standard Herald (four door model) 
at Rupees 14,003/-. The above, accord- 
ing to the notification, was ex-factory 
inclusive of dealer’s commission | 
but did not include excise duty, central 
sales tax and local taxes, if any and 
transportation charges. The Car Prices 
Inquiry Commission (hereinafter re- 
ferred to as the Commission). worked 
out the ex-works cost for September 
1969 of Standard Herald to be Rupees 
13,236/-. Adding a return of Rupees 
1,274/- to that amount, the ex-factory 
price of the Standard Herald was 
found to be Rs. 14,510/-. For July 1970, 
the Commission worked out the ex- 
works cost of Standard Herald to be 


‘ . z 
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Rs. 13,989/-. Adding a return of Rupees 
1,231/- to the above amount, the ex- 
factory price of Standard Herald for 
July .1970 was found by the Commis- 


Sion to be Rs. 15,220/-. Rs. 860/- were 


added on account of dealer’s commis- 
sion to the prices found: for September 
1969 and July 1970. Fair selling price 
of the Standard Herald for September 
1969 was found by the Commission to 
‘be Rs. 15,373/- and for July 1970 to be 
Rs. 16,080/-. In working out the above 
prices for September 1969 and July 
1970, the Commission took the produc- 
tion for September 1969 to be 3,400 
cars and 1,000 commercial vehicles and 
for July 1970 to be 4,000 cars and 1,000 
commercial vehicles. 


63. So far as the price fixed 
for September 1969 is concerned, the 
matter is now purely academic, as the 


Standard Herald cars after September | 


1969 till April 1971 were sold at the 
prices fixed in the Government notifi- 
cation and no bonds were got executed 


from the purchasers of the said cars.. 


The controversy has centered on the 
-point as to whether the. Court should 
accept or not the price found by the 
Commission for the Standard Herald 
for J uly 1970. : 


64. It would appear from ‘the 


above that: as. against | the price of 


Rs. 14,003 notified in September 1969 
by the Central Government for Stan- 
dard Herald; the Commission worked 
out the price of that car to be Rupees 
15,373/- for September-1969 and Rupees 
16,080/- for July 1970. Before arriving 
at the above conclusion, the Commis- 
sion which had been appointed by the 
Government -under the Commissions of 
Inquiry Act at the instance of this 
Court and which included a retired 
High Court Judge, a chartered accoun- 
tant and an automobile engineer visit- 
ed the different manufacturing units. 
The Commission took into account 
_ various ` factors like manufacturing 
capacity, quality, norms of rejection, 
bonus, warranty, interest and’ return 
and expressed its view with regard to 
each of them The Commission also 
took note of the various items of ex- 
penditure which have to be incurred 


-by the manufacturer in the production ` 
In view of the detailed in- ` 


of the car. 
quiry made by the Commission, the 
approach adopted by. this Court, as 
mentioned in. the main judgment, has 
been that we should: direct deviation 
from the report of the Commission only 


A.LR. 


when it is shown that there has been -~ 


a departure from the established prin- 
ciples or the conclusions of the Com- 
mission are shown to be demonstrably 
wrong or errcneous. 


_ 65. The main ‘ground which has 
been taken on behalf of the Standard 
Motor Products of India Ltd. herein- 
after referred to as the petitioner-com- 
pany, in assailing ° ‘the findings of the 
Commission in regard to the July 1970 
price of the Standard Herald car is 


that the Commission has worked out- 


that price on the basis that the peti- 
tioner-comparry would be manufactur- 
ing 4,000 cars a year from July 1970. 
It is urged that the manufacturing 
capacity of the Standard Herald car 
since July"1970 by the petitioner’s fac- 
tory cannot: be more than 3,400 cars 
a year. The report of the Commis- 


sion in this respect is- stated to be 


vitiated by the above mentioned wrong 
assumption i 


66. it cannot be disputed that 
in working out the fair price of a motor 


car, we have to take-into account the © 


manufacturing capacity or output of 
those cars by the manufacturer. As 


.observed by Hanson in Dictionary of 


Economics and: Commerce, the term 
cost of production has meaning only 


when it is related to output. The cost. 
of producing a-motor car- depends on ` 


whether the manufacturer is ‘turning 
out 50, 100, 500 cars per week. -The 
term “cost” is ambiguous since it has 
several different meanings. For a given 
output it may be total cost, whereas 
for one unit of output — a single 
motor car, for example — it is clearly 
average cost that is being considered. 
If a firm is already producing 500 


‘motor cars per week and it decides to 


increase its weekly output to 501, the 


. cost of producing one more motor car 


per week will probably be much ‘less 
than the average cost, though in other 
cases it might be more than the ave- 
rege cost. It is also manifest that the 
capacity which has to be taken into 


‘account is the achievable capacity ofa. 


plant run in a reasonably efficient man- 
ner. Concerted effort has to be made 
to attain a high level of production for 
two obvious reasons: (1) supply of new 
ears falls considerably short of the de- 
mand and tke intending purchasers 


have to be kept on'the waiting list for. 


inordinate lenzth of time and (ii) in- 


creased production would bring down - 


eee 


1972 


the ex-works costs of the car. Al- 
though it would not be practicable and 
realistic to insist upon the highest or 
absolute efficiency, it would be equal- 
Iy unjust and inequitasle to throw the 
burden of inefficiency of a manufac- 
turer on the consumer in working out 
the figure of ‘fair price’ of the article 
manufactured. To put it differently, 
the authority concerned in determin- 
ing fair price should rot demand from 
the manufacturer the paragon of ex- 
cellence in the matter of volume of 
production but at the same time the: 
authority should not make the consu- 
mer bear the margin of high cost 
resulting from avoidable low produc- 
tion. It is, of course, implicit in that 
that reasonable facilities would be 
afforded to the manufacturer for pro- 
curing material like imported parts 
and steel which is unjer the Govern- 
ment control so as to be in a position 
to manufacture the requisite number 
of cars. The concep> of ‘fair price’ 
postulates that the price should be 
fair not only to the producer but also 
to the consumer; the goal should be to 
arrive at just and reasonable rates. To 
quote from Hanson’s 200k referred to 
above: 


“There is a popular idea that the 
price of a commodity should be fair, 
but to whom? to consumers or produ- 
cers? It is very difficult to define the 
meaning of fair in this connection. If 
a' service is deliberately run at a loss, 
it is clearly to the advantage of every- 
one making use of the service, but 
those who do not use it are having to 
subsidise those who dc. The free work- 
ing of the price mechanism, with suffi- 
cient restrictions on it as are in the 
interest of the whole community, has 
even so its disadvantages, but these are 
outweighed by the advantages where 
the State watches the interests of the 
community as a whale. It has been 
suggested that if the State intervenes 
in the market it should be to make a 
price as near as possible to the long- 
run normal price in a perfect market.” 


67. According to the case of 
the petitioner-company, the original 
installed capacity of the petitioner’s 
factory was for the manufacture of 
5,000 Herald cars anid 1,500 one-ton 
commercial vehicles. As a result of 
gradual deletions of imported compo- 
‘nents; thefe has been a steady decline 
in the petitioner-company’s capacity 
with the result that the installed capa- 
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city has come down to 2,500 cars and 
1,000 commercial vehicles annually. It 
was also maintained on behalf of the 
petitioner-company that it was not 
possible to increase the capacity for 
the manufacture of Standard Herald 
as the Press Shop was a limiting fac- 
tor. It may be noted that the peti- 
tioner-company was previously work- 
ing for 5 days in a week. In the course 
of the arguments before the Commis- 
sion, the counsel for the petitioner- 
company stated that it could achieve a 
capacity of 3,400 cars and 1,000 com- 
mercial vehicles on a six day working 
week provided some components were 
transferred from one unit to the other 
and the petitioner-company was allow- 
ed an additional tooling cost of Rupees 
2.5 lakhs. As against the above, the 
ease set up on behalf of the respon- 
dent before the Commission was that 
the capacitv of the petitioner-company 
should be fixed at a level of 4,000 to 
5,000 cars and 1,000 to 1,500 commercial 
trucks. 


68. The Commission took into 
account the statements made by the 
petitioner-company in its various com- 
munications and applications to the 
Government regarding its manufactur- 
ing capacity. It was observed that the 
decision of the petitioner-company to 
work for 6 days in a week would result 
in increased production. The Commis- 
sion also expressed the view that in 
the factory of the petitioner-company, 
there was scope for increasing produ- 
ctivity to the extent of 5%. The Com- 
mission accordingly concluded: 


“Thus giving an allowance for this 
increase and after taking into account 
the transfer of some capacity from the 
commercial vehicles side to the car 
side, and after allowing a ‘capital ad- 
dition of Rs. 2.5 lakhs towards tooling, 
it is reasonable. to assume that the 
Company can easily reach the level of 
production of 4,000 cars and 1,000 com- 
mercial vehicles per annum.” 
Regarding the assessment made by the 
technical team, the Commission ob- 
served as under: 


“The Technical team of the Com- . 
mission had assessed the capacity of 
the Company at 3,400 cars and 1,000 
commercial vehicles per year on a 
six-day week but the assessment of 
the Technical Team in case of this 
unit was made when the factory was 
closed and all the relevant data were 
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not available. The Commission has, 
therefore, tried to relv more on the as- 
sessment made by the Company itself 
rather than on the estimates of the 
team.” 


69. It has been argued on be- 
half of the petitioner that the Commis- 
sion should have accepted the report of 
its Technical Team and not excluded 
it from consideration. ïn this respect 
I find that according to the report of 
the Technical Team, it felt handicapped 
because it found at the time of its vi- 
sit that the production in the peti- 
tioner’s company had virtually come to 
a standstill on account of the complete 
closure of the factory and the discharge 
of the factory employees. The Team 
. consequently carried out the investi- 
gations on the basis of available records. 
Here too, the Team faced considerable 
difficulties since due to the non-availa- 
bility of the concerned staff, even re- 
levant records could not be quickly 
traced and made available. The vi- 
sits to the factory for study and col- 
lection of data were also rendered dif- 
ficult because of demonstrations. The 
Team consequently found it wellnigh 
impossible to make a systematic study 
and on the spot physical verification 
as is normally done in the case of a 
functioning plant. The Team also 
mentioned that the matters had not 
been simplified because the petitioner- 
company had furnished its replies to 
the Questionaire issued by the Commis- 
sion at a very late stage when the Team 
was due to complete its work. The 
Team in conclusion observed that its 
findings were based purely on the re- 
cords made available and the discus- 
sions with the petitioner-company’s of- 
ficers. 


70. It would follow from the 
above that neither any physical- veri- 
fication could be made by the Techni- 
cal Team nor could it make a syste- 
matic study and it had to content itself 
‘with the materials supplied by the 
petitioner-company. It, therefore, can- 
not be said that any satisfactory techni- 
cal assessment regarding the pro- 
duction capacity of the petitioner- 
factory was made by -the Techni- 
cal Team. In the circumstances, 
there was nothing wrong in the 
approach of the Commission which in- 
cluded a chartered accountant and an 
- automobile engineer in relying upon 
its own assessment rather than that of 
the Technical Team. 
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71. The other assessment of the - 


. manufacturing capacity of the peti- 


tioner-company upon which reliance 
has been placed on its behalf is that 
meade ky the Varghese Committee. The 
said Committee in its Report observed 
as under: - 

“Tae plant capacity. as a whole 
could te balanced for a production of 
3,200 Heralds and 1,000 Standard 20 
trucks. Standerd 20 trucks is not be- 
ing manufactured in U. K. now ‘and 
therefore the imported components. 


“will have to be progressively indigenis~ 


ed. The Management felt that some 
capacity should be earmarked for this 
Purpose. On an overall assessment of 
all these factors, we felt it safe to 
estimats the installed capacity of the 
Factory at 3,000 Heralds and 1,000 
Standard 20 Trucks.” 


72. The above Committee pre- 
sided over by Shri T. V. Varghese, Ex- 
Chief Secretary of the Government of 
Tamil Nadu was appointed by the Cen- 
tral Gcvernment in exercise of the 
powers conferred by section 15 of the 
Industries (Development and Regula- 
tion) Act, 1951. The material part of 
the order regarding the appointment 
of that Commiztee reads as under: 


“And Whereas it has come to the 
notice of the Central Government that 
the volume of production of the arti- 
cles manufactured in the said indus- 
trial undertaking had been gradually 
going down and the production has 
now come to a standstill consequent 
upon the closure of the said industrial 
undertaking by the management: 


And Whereas the Central Govern- 
ment is of opinion that it is expedient 
to take urgent measures to remedy the 
Situation arising out of the closure of 
the said industrial undertaking and to 
ensure that production in .the said 
scheduled industry does not suffer to 
the detriment cf the public interest; 


Now, therefore, in exercise of the 
powers conferred by section 15 of the 
Industries (Development and Regula- 
tion) Act, 1951 (65 of 1951), the Cen- 
tral Government hereby appoints for 
the purpose of making a full and com- 
plete investigation into the circums- 
tances of the case, a body of persons 


73. It would thus appear that 
theugh the Varghese Comnfittee was 
asked to inquire into the gradual fall in 
production in the petitioner’s factory 
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and its ultimate closure and to suggest 
remedial measures in that connection, 
the said Committee was not called up- 
on to determine the achievable capa- 
city of the factory of the petitioner-com- 
pany. The Committee, no doubt, dealt 
with the question of capacity but it 
was rather in a general way. There is 
nothing to indicate that any attempt 
was made before the Committee to 
show that the achievable capacity of 
the petitioner-compary was more than 
what was stated on behalf of the peti- 
tioner. 


Tå. As the fair selling price is 
‘linked with the achievable capacity of 
the manufacturer’s factory, the Tarrif 
Commission while submitting its 1968 
Report considered the question of pro- 
duction capacity of the petitioner-com- 
pany for three years irom 1968 to 1970 
and came to the conclusion that the 
production capacity of the petitioner- 
company for Standard Herald cars 
was 5,000 and of commercial vehicles 
was 1,500. The Report of the Tarrif 
Commission shows tkat in arriving at 
the above figures, it got the matter 
adjudged by its Cost Accounts Officer 
and held discussions with the indivi- 
dual units and with the Directorate 
General of Technical Development. 
The Tarrif Commission also took into 
account the information conveyed to 
it at the public inquiry. The above 
estimate of the production capacity of 
the petitioner-company made by the 
Tarrif Commission as a result of in- 
quiry and discussions with the Ac- 
counts Officer and technical officials, 
in my opinion, has a direct bearing on 
the case and would go to show that 
the conclusion of the Inquiry Commis- 
sion that the petitioner-company’s 
production capacity vas 4,000 cars and 
1,000 commercial vehicles was by no 
means vitiated by an excessive esti- 
mate. Nothing on th2 record has ’been 
pointed out to incicate that there 
would be a fall in production capacity 
of the petitioner-company because of 
the manufacture of Zour door car as 
against the previous two door car. 


75. There are a number of 
communications and applications ad- 
dressed by the p=titioner~-company 
which also go to show that the esti- 
mate formed by the Commission regard- 
ing the production cadacity of the peti- 
tioner-company did not lean on the 
side of being excessive. In its applica- 
tion dated 19-6-1968 addressed by the 
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petitioner-company to the Directorate 
General of Technical Development, the 
petitiocner-cumpany estimated its pro- 
duction for 1968 at 4,200 cars. Again 
in its application dated 20th Decem- 
ber, 1968, the petitioner-company esti- 
mated its production for 1969 at 4,200 
cars. The petitioner-company no doubt, 
showed its production capacity of cars 
as 3,400 in its letter dated 13-12-1969 
but that was after the issue of the im- 
pugned notification and during the 
pendency of the present petition. I, 
thus, tind that even if the production 
figure as admitted in the applications 
dated 19-6-1968 and 20-12-1968 were 
to be taken into account, the estimate 
of the Commission regarding the pro- 
duction capacity of the petitioner-com- 
pany cannot be considered to be ex- 
cessive. It is well known that admis- 
sions constitute a strong piece of evi- 
dence against the party making the 
admissions and it is for that party to 
show that the admissions are mistaken 
or are not true. On the material on 
record, the petitioner-company, in my 
opinion, has failed to discharge that 
onus. The argument that the peti- 
tioner in order to obtain import licence 
had to give a bloated figure of esti- 
mated production does not appear to 


‘be convincing because the excess of 


the imported material had to be adju- 
sted in the subsequent import licences. 


76. The learned Solicitor Gene- 
ral has argued that if the July 1970 
price of Standard Herald were to þe 
worked out on the basis of a produc- 
tion capacity of 3,400 cars instead of 
4,000 cars, the price of the Standard 
Herald would be almost the same as 
that of the Ambassador. The price of 
the Standard Herald in the past has 
been considerably lower than that of 
Ambassador and any fixation of price 
of the Standard Herald which would 
make it to be almost the same as that 
of the Ambassador would, in my opi- 
nion, be unrealistic. — 


Ak I, therefore, am of the view 
that no case has been made for inter- 
fering with the July 1970 price of 
Standard Herald as found by the Com- 
mission on the ground that the produc- 
tion capacity of the petitioner-company 
from July 1970 onwards was 3,400 and 
not 4,000 cars. 


78. By the Court — In all mat- 
ters excepting as the production capa- 
city of the Standard Motors Products 
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of India Ltd.. the conclusions and the 
decision of the Court are unanimous. 
In the matter of production by the 
Standard Motor Products of India Ltd. 
of the Herald cars the majority deci- 
Sion is the decision of the Court. 


Order accordingly. 


AIR 1972 SUPREME COURT. 1716 
(V 59 C 320) 


(From: Madras)* 


K. S. HEGDE AND A. N. GROVER, IJ. 


T. D. Gopalan, -Appellant v. The 
Commissioner of Hindu’ Religious and 
Charitable Endowments, Madras, Res- 
pondent. 

‘ Civil Appeal No. 742, of 1967, D/- 
4-5-1972. 


(A) Evidence Act 11872), S. 3 -= 


Appreciation of — 
Court to deal 
trial Court in 


Evidence — 
Duty of appellate 
with reasons. given by 


rejecting testimony of a witness. (X- . 


Ref:— Civil P.C. (1908), S. 107). 


The uniform practice in the mat- 
ter of appreciation of evidence has 
been that if the trial court has given 
cogent and detailed reasons for not ac- 
cepting the testimony of a witness, the 
appellate court in all fairness to it 
ought to deal with those reasons be- 
fore proceeding to form a contrary 
opinion about accepting the testimony 
which has been rejected by the trial 
court. -> (Para 9). 


(B) Madras Hindu Religious En- 
dewments Act (2 of 1927), S. 9 (12) — 
Temple whether public or private — 
Factors to be taken into account. 


The origin. of the temple, the 
manner in which its affairs are mana- 
ged, the nature and. extent of the gifts 
received by it, rights exercised by de- 
votees in regard to worship therein, 
the consciousness of the manager and 
the consciousness of the devotees them- 
selves as to the public character of the 
temple are factors that go to establish 
whether a temple is public or private. 
AIR 1970 SC 2025 Referred t Oo. , 

(Para 11) 

The entire evidence both docu- 
mentary and oral, has to be considered 
as a whole keeping in view the above 
principles. 


-*(Appeal No. 
1960 — Mad.) 


EP/EP/C995/ 72/KSB - 


334 of 1956, D/- 4-4- 


ALE 


Held on a consideration of the en= 
tire evidence the decision of the Dis- 
trict Judge that the suit temple was 
private in character was correct and 
the High Court erred in holding that 
it was & public temple. The High Court 
did not attach sufficient importance 
to,three matters which, in the present 
case, w2re of material consequence. ` 
The first was that the origin of the 
Mandaram had been proved to be pri- 
vate. The second was that its mana- 
gement had remained throughout in 
the members of the Thoguluva fami- 
ly. The third was the absence of any 
endowed property. There was no Go- 
puram or Dwajasthamba nor a Nagara 
bell nor HundialI in the suit temple. 
Appeal No. 334 of 1956 D/- 4-4-1960 
(Mad.) Reversed. (Paras 15, 16): 


Cases Referred: Chronological Paras 


AIR 1970 SC 2025 = (1970) 2 SCR 


275, Goswami Shri Mahalaxmi 
Vv. ahuji ` v. Rannchhoddas Kali- 
das 


AIR 1966 SC 1935 = 1966 SCR 
(Supp) 154, T. D.: Gopalan v. | 
Commr. of Hindu Religious and 

- Charitable Endowments, Madras 

AIR 1954 Mad 482 = (1953) 2 Mad 
LJ 688, Madras Hindu oe 
“Endowments Board v. V. N. l 
Ammal 12 

AIR 1940 PC 7 = 67 Ind App r, 
Eabu Bhagwan Din v. Gir Har . 
Sarcop . 6, 1L 

AIR 1934 PC 230 = 61 Ind App 
405, Mundancheri Koman v. 
Achuthan Nair 10 


Mr. M. Natesan, Sr. Advocate, 
(M/s. K. S. Subramanian and K. Jaya- 
ram, Advocates, with him), for the Ap- 
pellant; Mr. A. V. Rangam and Miss. 
A. Subhashini, Advocates, for the Res- 
pondent. 


athe Judgment of the Court was 


ce | 


2 


delivered by 


* GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Madras High Court. 


2. The appellant’s predecessor 
in office T. G. Kuppuswamy Iyer filed 
on April 14, 1950 a suit in the District 
Court, Madurai, under S. 84 (2) of the 
Madras Hindu Religious Endowments 
Act, (Act II of 1927) against the res- 
pondent and two: other persons who 
are not parties to the appealefor a de- 
claration that the suit Mandapam was 
a private Mandapam i. e. family pro- 
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serty of Thoguluva Thirumalier and 
was not a temple coverec. by the pro- 
visions of the aforesaid Act. This suit 
had to be instituted because the autho- 
rities appointed under the Madras Act 
[I of 1927 had held that the premises 
No. 29 South Masi Street, Madurai 


wherein the idol of Sri Srinivasapa-— 


rumal and certain other idols were 
located was a temple within the mean- 
ing of the said Act. The District Judge 
decreed the suit in favour of the ap- 
pellant but the High Court, on appeal, 
reversed that judgment and passed a 
decree holding that the premises con- 
stituted a temple. The appellant there- 
upon filed a petition for leave to ap- 
peal to this court but the High Court 
refused to grant the certificate. The 
matter was brought to this Court. By 
a judgment which is reported in T. D. 
Gopalan v. Commr. of- Hindu Religi- 
ous & Charitable Endowments, Madras, 
1966 SCR (Supp) 154 = (AIR 1966 SC 
1935) this court directed that the sub- 
ject matter of the dispute should be 
ascertained with reference to the claim 
made by the plaintiff in his plaint. 
Consequently the valuation of the pro- 
perty should have been cone according 
to the claim made in the plaint, name- 
ly, that the property was private pro- 
perty of the family capable of aliena- 
tion. Thereafter the Higk Court grant- 
ed a certificate on determination of the 
value of the suit property. 

3. The only question which 
had to be decided by the District Court 
and the High Court was whether the 
property in dispute was a private 
Mandapam and not a public temple. 
The District Judge appcinted a Com- 
missioner to submit a report regard- 
ing the physical features of the pro- 
perty. The Commissioner reported 
that the suit premises was a temple 
and in front of it there was a Garbha 
Graha on either side. There were two 
stone idols called Dwarabalakas. The 
implements necessary for offering 
puja were also found by the Commis- 
sioner. But there was no Dwaj asthamba, 
Balipeeda or Gopuram. 


4. There is no dispute that the 
premises where the temple is situated 
originally belonged to one Kuppiyan. 
A.decree was obtained by Tiruma- 
laiyyan against Kuppiyan and in execu- 
tion of that decree the property was 
put to sale By public auction. It was 
purchased by Tirumalatyyan in 1885 
(vide Ext. B-1 — extract from the suit 
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register dated 14-1-1885). The title to 
the property thus vested in Tirumalai- 
yyan and the members of the 
family who. later on came to be 
known as Thoguluva family. l 


5. The case Taid in the plaint 
was that the Mandapam came to be con- 


structed’ on the suit property by the 


members of that family which belong- 
ed to what is known as the Saurashtra 
community in Madurai town. It was 
a private Mandapam which was in the 
exclusive and absolute control of the 
said family and worship was perform- 
ed there for the spiritual benefit of the 
members of the Thoguluva Tirumalai- 
yyam family. It is common ground 
that at all times the management and 
control over the Mandapam was with 
some or other members of the 
Thoguluva family. In 1932 or 1933 
some shops in the eastern and western 
side of the Mandapam were constructed 
for which the Municipality levied a tax 
which had been paid by the members 
of the Thoguluva family which was in 
the management of the temple. 


6. The learned District Judge’s 
approach to the appreciation of the 
evidence, oral as well as documentary, 
was on the principle that once the 
private character of the temple was 
established more strong proof was 
necessary to hold that the temple was 
subsequently dedicated to the public; 
(Babu Bhagwan Din v. Gir Har Saroop, 
67 Ind App. 1 = (AIR 1970 PC 7). He 
considered the evidence produced by 
the parties and, in particular, carefully 
analysed the evidence led on behalf of 
the defendants according to whom the 
Mandapam was a public temple. 
While discussing the evidence of each 
of the witnesses the learned Judge 
gave detailed reasons for accepting or 
rejecting the evidence of a particular 
witness. Before him the defendants 
had sought to establish the dedication 
of the temple to the public by produc- 
ing evidence on the following points: 


(1) Subscriptions were collected by 
G. Rama Ayyangar and his descendants 
from the public because the members 
of the Thoguluva family stopped giving 
any financial help to the temple. 


(2) Shops in the front Mandapam 
were constructed with public donations 
and even for the Kumbabishekam 
public funds were collected. 
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(3) D. W. 6 who did not belong to 
the Thoguluva family was doing the 
Mandagapadi. 


(4) There used to be a procession 
on Vaikunta Ekadasi day the expenses 
of which were met by D. W. 7. 


(5) There were jewels and other 
Articles used for worship donated by 
members of public which were in the 
custody of Srimathigal Sangam. 


(6) On each of the Navaratri days 
people who did not belong to the 
Thoguluva family did the Ubhayam. 


(7) The worshippers had been mak- 
ing offerings during the daily pooja as 
of right and were participating in the 
daily Neivedyams. 


(8) That there was a Nagara, bell 
and Hundial in the suit temple. 


(9) That there was Utsava idol in 
the suit Mandapam: 


| T. The learned District Judge 
found: (1) D. Ws. 3, 4 and 8 who belong- 
ed to the Thoguluva family had played 
into the hands of the opposite camp. (ii) 
D. W. 3 was disbelieved mainly because 


he claimed that he was the Manager ` 


for some time and that he had handed 
over all the charge papers and account 
books to the plaintiff at the meeting at 
which the plaintiff was appointed mana- 
ger. But in a previous statement Ext. 
A-17 he had admitted that there was no 
record to show that he had handed over 
the charge to the plaintiff. (iii) The bur- 
den of proving that donations were 
collected from the public was on the 
defendants as they were seeking to 
establish dedication of a temple which 
was once private in character. There 
was no satisfactory evidence that dona- 
tions had ever been collected from 
members of the public. D. Ws. 2 and 6 
who claimed to have made such contri- 
bution could not produce any account 
books which contained any such entries 
although they were running trade and 
business. (iv) there were clear contra- 
dictions in the statements of D. Ws. 4 
and 8 on some material matters and 
therefore their evidence could not be 
‘relied upon. (v) The evidence of P. W. 
1 read with the recitals in Ext. B-5 
negatived any inference -on any public 
donation having been collected for the 
building of the shops or for the 
Kumbabishekam. (vi) The statements 
of D. Ws. 7 and 8 when considered in 
. the light of the other evidence did not 
establish that the deity was taken out 
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in a procession as alleged by the de- 
fendants (vii) It had not been satisfac- 
torily proved that any non-Thoguluva 
performed any of the Mandagapodies on 
Navaratri day or that any monies 
were so collected for taking the deity 
in procession of Vaikunta Ekadasi day. . 
(viii) The evidence of D. Ws. 2 and 6 
on the question of the expenses of the 
Nagara, bell and Hundial was negativ- 
ed ky the absence of their mention in 
the report of the Commissioner. There 
was no mention of the Hundial even in 
some earlier affidavits or petitions. (ix) 
Even defendants 2 and 3 did not say in 
their written statements that there had 
been any user of the temple by the 
public as of right. They had only 
asserted that members of the 
Saurashtra public were worshipping 
there as of right. It was pointed out 
by the learned Judge that a temple 
worshipped even by a_ section of the 
public would ke a public temple but 
the evidence which had been produced 
on behalf of the defendants was to the 
effect that any member of the public 
whether a Saurashtra or a non-Sau- 
rashtra had a right to worship there. 
The. case as laid in the pleadings 
and as developed in the evidence was 
thus inconsistent. 


8. The High Court observed 
that the origin and history of the 
shrine could not be traced with any 
degree of continuity owing to the pau- 
city of the evidence on the record. 
Reference was, however, made to the 
auction sale. It was not disputed be- 
fore the High Court that the property 
formed the subject matter of the Court 
Sale comprised the suit property. Be- 
fore the Hign Court the plaintiff relied 
on Ext. B-1 for two purposes; (1) It 
showed that the property was private 
secular property and (2) the title to the 
prop2rty became vested in Thoguluva 
Tirumalliyan and members of his 
family. The observation of the High 
Court on these contentions was, “the 
document, Ext. B-1 (a) lends considera- 
ble support to . these contentions of 
the plaintiff’. The High ‘Court, how- 
ever, proceeded to note that in the des- 
cription of the property in Ext. 
B-1 there was a mention of Garbha 
Graha Frakaram and vacant site ete. 
These terms were generally associated 


with only public temples. According 
to the High Court there was no evi- 
dence to show how the worship at the 
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shrine was conducted and who 
provided the necessary funds 


and further how the property was 
treated by the public authorities like 
the Government or the Municipality. 
It was common ground, however, that 
the shrine was a popular one at least 
among the members of the Saurashtra 
Community and that Nitnyapadi Pooja 
was being performed at the shrine just 
as in public temples. Particular refer- 
ence was made by the High Court to 
the expenses of stone images which 
were to be installed in the suit pre- 
mises in 1947 the offer o the gift hav- 
ing been made by persors who did not 
belong to the Thoguluva family. In 
Fxt. B-4 the donors offered to make 
three stone images at their cost and also 
offered a sum of Rupees 350/- for meet- 
ing all expenses in. connection with 
the installation of newly made idols 
and the various ceremonies which were 
to be performed in connection with 
the same. An invitation Ext. B-5 was 
issued in that connection for a Maha- 
kumbabishekam to be celebrated on 
January 27, 1947. In chis invitation 
the plaintiff styled himself as the 
Honorary Secretary. Tre donors were 
described therein as the Udhayadars, 
On March 17, 1947 the plaintiff wrote 
to the doners requiring them to pay 
Rupees 100/- every month towards the 
pooja at the shrine. This demand was 
said to have been made on the basis of 
the alleged agreement on the part of 
the donors to furnish the necessary ex- 
penses for running the institution after 
the images were duly :nstalled. The 
High Court felt that it was difficult to 
conceive of the owner of a private 
temple receiving gifts of images from 
strangers and installing them in his 
temple: and it was impossible to recon- 
cile the demand for contributions 
with the claim that the temple was a 
private one. 


9. The High Court next pro- 
ceeded to reproduce a sammary of the 
statement of each of the witnesses pro- 
duced by the defendants. No attempt 
whatsoever was made to discuss the 
reasons which the learned District 
Judge had given for not accepting 
their evidence except for a general 
observation here and there that no- 
thing had been suggested in the cross- 
examination of a particular witness as 
‘to why he Shouid have made a false 
pes We apprehend that the uni- 
form practice in the matter of ap- 
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reciation of evidence has been that if 
the trial Court has given cogent and de- 
tailed reasons for not accepting the 
testimony of a witness the appellate 
Court in all fairness to it ought to deal 
with those reasons before proceeding 
to form a contrary opinion about 
accepting: the testimony which has 
been rejected by the trial Court. We 
are, therefore, not in a position to know 
on what grounds the High Court dis- 
agreed with the reasons which prevail- 
ed with the learned District Judge for 
not relying on the evidence of the wit- 
nesses produced by the defendants. 


10. It seems that the approach 
of the High Court was also somewhat 
influenced by the observations of the 
Judicial Committee of the Privy 
Council in Mundancheri Koman vV. 
Achuthan Nair, 61-.Ind. App 405 = 
(AIR 1934 PC 230) that in the greater 
part of the Madras Presidency private 
temples were practically unknown and 
the presumption was that the temples 
and their endowments formed public 
religious trusts. This was, however, not 
the case in Malabar where large 
tarwads often established private 
temples for their own use. Finally the 
High Court held that the temple was 
a public temple. After stating some 
other facts which were found, pre- 
sumably after believing the evidence 
produced by the defendants, the High 
Court made two observations which 
may be reproduced:— 


(1) “Admittedly the members of 
the public have been worshipping at the 
shrine without let or hindrance. 


(2) EE The evidence on re- 
cord shows unmistakably that this 
temple was being run only by contri- 
butions and by benefactions obtained 
from members of the public.” 


11: Mr. Natesan who appears 
for the plaintiff-appellant has assailed 
the whole approach of the High Court 
to the question of the character of the 
temple which, according to him, had 
been proved to be private in origin. It 
has been contended by him that the 
usual state of affairs to be found in 
Madras as per the observations of the 
Privy Council could not be applied to 
the case of Saurashtra community 
which migrated from the territories 
which now form part of the State of 
Gujarat centuries ago. This com- 
munity, has, apart from several other 
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individual characteristics, maintained a 
tradition of having private temples. 
Moreover if the origin of the temple had 
been proved to be private then accord- 
ing to the law laid down by the Privy 
Council itself in Babu Bhagwan Din’s 
case, 67 Ind. App 1 = (AIR 1940 PC 7) 
dedication to the public was not to be 
readily inferred. Such an inference, if 
made, from the fact of user by the 
public was hazardous since it would 
not, in general, be consonant with Hindu 
Sentiment or practice that worshippers 
Should be turned away; and, as wor- 
ship generally implied offerings of 
some kind, it was-not to be expected 
that the managers of a private temple 
should in all circumstances desire to dis- 
courage popularity. It was further em- 
phasised by their Lordships that the 
value of public user as evidence of 
dedication depends on the circumstances 
which give strength to the inference 
that the: user was as of right. In 
Goswami Shri Mahalaxmi Vahuii v. 
“Rannchhoddas Kalidas, (1970) 2 SCR 
275 = (AIR 1970 SC 2025) it was point- 
ed out that the appearance though a 


_ relevant circumstance was by no. 
means decisive. 


The circumstance 
that the public or a section thereof had 
been regularly worshipping in the 
temple as a matter of course and they 
could take part in the festivals 
and ceremonies conducted in that 
temple apparently as a matter of right 
was a strong piece of evidence to esta- 
blish its public character. If votive 
offerings were being made by the 
public and the expenses 
met by public contribution, it would 
be safe to presume that the temple 
was public. In short the origin of the 
temple, the manner in which its affairs 
were managed, the nature and extent 
of: the gifts received by it, rights ex- 
ercised by devotees in regard to wor- 
ship therein, the consciousness of the 
manager and the consciousness of the 
devotees themselves as to the public 
character of the temple were factors 
that went to establish whether a tem- 
ple was public or private. 


12. Mr. Natesan says that if 
the evidence of the witnesses produced 
by the deféndants is not accepted as 
was not rightly accepted by the Dis- 
trict Judge then there will be hardly 
any features or circumstances barring 
some of the physical features of the 
-temple and the fact that people have 
been allowed to worship and take part 


were being . 


A.I. R 


in the festivals and ceremonies and 


even to make some offerings, though 
without, their having the right to wor- 
ship in the temple which would be 
sufficient to make a temple which was 
private in origin a public temple. ` Ac- 
cording to Mr. Natesan even the wit- 
nesses of the defendants had shown 
consciousness of the temple being pri- 
vate. He has laid a great deal of em- 
phasis on -the absence of any property 
attached to the temple which might 
be endowed. He says that admittedly 
only two shops were built by the fami- 
ly and out of the rents received from 
those shops together with other con- 
tributions made by the members of the 
family the expenses of the temple 
were being met. He has relied a great 
deal. on the decision of a Division Bench 
of the Madras High Court in Madras 
Hindu Religious Endowments Board v. 
Y. N. D. Ammal, (1953) 2 Mad LJ 688 
= (AIR 1954 Mad 482). There reli- 
ance had been placed on the following 
features: (1) that when the temple was . 
built in 1919 Kumbabishekam was per- 
formed on a grand scale: (2) the res- 
pondent had made Utsavamurthis and 
built Chaprams and the deities were 
also taken in procession on special oc- 
casions; (3) a Gurukkal had been en- 
gaged to perform the pooja regularly | 
and (4) the temple has got a Gopuram 
and other features which are usually 
found in a public temple. This is what 
Venkatarama Ayyar J., as he then was, 
observed: s 


“It is true that the facts that there 
is an utsava-idol and there are pro- 
cessions are generally indicative of the 
fact that it is a public temple. But then . 
no property has been dedicated for the 
upkeep of the temple. The worship is 
maintained and the expenses are met 
from out-of the private funds of the 
respondent. In the absence of any 
property being dedicated for the main- 
tenance of worship in the temple, it is 
difficult to hold.that the temple has 
been dedicated to the public”. 


13.. At this stage the provisions 


of S. 9 (12) of the Madras Act 2 of 


1927 which defines a temple: may be 
noticed. According to that definition it 
is a place by whatever designation 
known used. as a place of public reli- 
gious worship and dedicated or used as 
of right by the Hindi community or 
any section thereof as a place of public 
religious worship.. In the Madras 
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Hindu Religious and Charitable Emn- 
dowments Act (Act 22 of 1959) the 
definition of “temple” is given in sub- 
clause (20) of S. 6. It is practically 
in the same terms as in the earlier Act- 


14. Tn our judgment the High 
Court was in error in holding that 
members of the public had been wor- 
shipping at the Mandzpam in dispute 
without let or hindrance.. In arriving at 
that conclusion it appears to have be- 
lieved the witnesses produced by the 
defendants. It has alsc relied on the 
principle that in the absence of any 
evidence to show that such user was 
permissive it could be presumed that 
it was as of right. We have already 
pointed out that the High Court, while 
appraising the evidence of the wit- 
nesses, has not discussed the reasons 
and grounds given by the learned Dis- 
trict Judge for not relying on the de- 
-fendant’s witnesses. Mx. A. V. Rangam 
who appears for the contesting res- 
pondent has endeavoured to take us 
through the evidence of the witnesses 
for demonstrating that the reasons 
given by the learned District Judge 
were neither cogent nor sufficient to 


discard the testimony of the defen-. 


dant’s witnesses. But we are unable 
to agree with him that the apprecia- 
tion of evidence’ by th2 learned Judge 
was open to criticism as suggested by 
him. Apart from this the High Court 
did not consider the evidence produced 
by the plaintiff withcut which many 
matters could not be properly appre- 
ciated or explained. The other finding 
of the High Court that the temple was 
being run by contributions and bene- 
factions obtained frcm members of 
the public was also based main- 
ly on the evidence produced by 
the defendants. In otr opinion the 
conclusion of the learned District Judge 
on that point receives more support 
from the entire material on the record. 


15. It ıs signi“icant that the 


be private. The second was that its 
management had remained throughout 
in the members of the Thoguluva fami- 


ram or Dwaj asthambe 





e learned District Judge adverted to 


Y. A. Mamarde v. Authority under M. W. Act. 


S. C. 1721 


the evidence on all tħese and other 
rel evant matters and we concur with 
in his conclusions. l 


16. Tt is true that the suit tem- 
ple had some physical characteristics 
and features which are generally to be 
found in a pubile temple. It was also 
established that persons who were out- 
Siders in the sense that they did not 
belong to the Thoguluva family used 
to come and worship at the temple and 
made offerings there. There were also 
some jewels and other articles in the 
temple. But the determination of the 
question whether the temple was public 
or private did not depend on some 
facts or set of facts alone. The entire 
evidence, both documentary and oral, 
had to be considered as a whole keep- 
ing in view the principles already 
noticed by us. We are satisfied that the 
learned District Judge came to the cor- 
rect conclusion that the suit temple| 
was private in character. 


17. For all the above reasons 
the appeal is allowed, the judgment of 
the High Court is set aside and that of 
the District Judge restored. The ap- 
P will þe entitled to costs in this 

ourt. 


Appeal allowed. 


AIR 1972 SUPREME COURT 1721 
(V 59 C 321). 


(From Bombay: 1969 Mah. L. J. 145) 
C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ. 


Y. A. Mamarde and others, (In 
C. A. No. 1704 of 1967) Ganshyam and 
others (In C. A. No. 1937 of 1967), Ap- 
pellants v. Authority under the Mini- 
mum Wages Act (Small Causes Court), 
Nagpur and another (In both the Ap- 
peals), Respondents. 


Civil Appeals Nos. 1704 and 1937 
of 1967, D/- 12-4-1972. 


(A} Interpretation of Í Statutes — 
Recourse to preamble, when can be 
taken. 


A preamble though a key to open 
the mind of the Legislature cannot be 
used to control or qualify the precise 
and unambiguous language of the 
enactment. It is only in case of doubts 
or ambiguity that recourse may be 
had to the preamble to ascertain the 
reason for the enactment in order 
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to discover the true legislative intend- 
ment. ` . (Para 13) 


(B) M. P. Minimum Wages Rules 
(1951), R. 25 (1) (b), Explanation — 
Words “double the ordinary rate of 
wages” in S. 25 (1) (b) — Meaning — 
Do not mean double the rate of mini- 
mum wages fixed under the Act (X- 
Eef: Minimum Wages Act (1948), Sec- 
tions 3, 4, 5, 14). . 

By using the phrase “double the 
ordinary rate of wages” the rule mak- 
ing authority intended that the worker 
should be the recipient of double the 
remuneration which he infact ordinari- 
ly receives including the casual requi- 
sites and other advantages mentioned 
in the Explanation and not double the 
rate of minimum wages fixed for him 
under the Act. The word “ordinary” 
reflects the actuality rather than the 
worker’s minimum entitlement under 
the Act. 1967 Mah. L. J. 145 Reversed. 
AIR 1963 Bom 54 and AJI-R. 1965 
Mysore 317 and AIR 1957 Mad. 69, 
Overruled. (Para 13) 

(C) Minimum Wages Act (1948), 
S. 5 — Fixation of mmimum wages by 
notification D - 21-2-1951 in respect of 


unskilled labour only — Subsequent | 


notification D - 23-2-1956 fixing revis- 
ed rates of minimum wages — Words 
“unskilled labour” not mentioned in it 
— Held the second notification did not 
apply to all categories of labour — It 
had to be read in the background of 
earlier notification — Hence it must 
also be confined to “unskilled labour”. 
1967 Mah. L. J. 145, Reversed. 

(Para 14) 


Cases Referred: ‘Chronological Paras 
AIR 1965 Mys 317=(1965) 2 Lab . 
LJ 26, Municipal Borough Bija- — 
pur v. M. N. Gundawar 
AIR 1963 Bom 54=—64 Bom LR 
676, Union of India v. B. D. 
Rathi | 6 
AIR 1957 Mad 69=69 Mad LW 
936, Chajrman of the Madras 
Port Trust v. Claims Authority 13 


M/s. H. W. Dhabe and A G. 
Ratnaparkhi, Advocates, for Appel- 
lants (in both Appeals); Dr. W. S. 
Barlingay, Sr. Advocate (Mr. P. C. 
Bhartari, Advocate for M/s. J. B. Dada- 
chanji and Co. with him), for Respon- 
dent No. 2 (In both the Appeals). 

The following Judgment of the 
Court was delivered by 

DUA, J::— These two appeals by 
special leave (C. As. Nos. 1704 and 
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1937 of 1967) are directed against the 
judgment of a Division Bench of the 
Bombay High Court dated August, 19, 
1966.dismissing four applications un- 
der Art. 227 of the Constitution arising 
out of orders made by the Authority 
under the Minimum Wages Act 11 of 
1948 (hereinafter called the Act) in re- 
pect of claims made by employees of 
the ‘City of Nagpur Corporation’ (here- 
Inafter called the Corporation) work- 
ing in various Departments of the Cor- 
poration. 


2. On July 13, 1964 Sitaram 
Madhorao, Chaukidar and 9 other em- 
ployees of the Octroi Department of 
the Corporaticn filed an application un- 
der S. 20 of the Act in the Court of 
Small Causes at Nagpur, which was the 
Authority. appointed under the Act. 
The avplication was presented through 
the General Secretary of the Nagpur 
Corporation Employees’ Association 
which was a registered trade union. 
The avplication is brief and, therefore, 
we consider it proper to reproduce its 
material parts in its own words: 

“The applicants above named beg 
to submit as under: 

(1) That the applicants are em- 
ployees working in non-applicant 
No. 1, Nagpur Corporation in Depart- 
ment of School & ors. The Minimum 
wages notification has been issued in 
respect of this industry by Govern- 
ment on 21-2-1951 and the minimum 
Tates of wages are fixed 1-12 per day 
for eight hours. E 

(2) that the applicant have not 
been paid over-time wages for this 
period though they are entitled to get 
double the wages as they are required 
to work beyond prescribed hours and 
holidays. 

(3) That. the applicants have been 
required to work overtime for 30, 65, 
8 and 51 hours every week during the 
period from 1-1-1964 to 30-6-1964 and 
total claim of are shown in the an- 
nexure. The total amount claimed is 
Rs. 8670.18. 


(4) That the applicants estimate 
the value of the relief sought by them 
of the sum of Rs. 8670.18. 


(5) Applicants pray that a direc- 
tion may be issued under sub-s. (3) of 
Section 29 for (a) payment of the 
difference between the wages due ac- 
cording to minimum rate of wages 
fixed by job and wages actually paid 
amount overtime wages Rs. 8670.18 


ALR. 


ari, 
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(B) Compensation amount to Rupees 
100.00. 


_ (6) That demand has been made 
for this overseer claim from 1-1-1964 
to 30-6-1964.” 


Earlier on June 28, 1965 T. R. Khante, 
Time-keeper and 13 cther employees 
of the Water Works Department of the 
Corporation had _ similarly applied 
under S. 20 of the Act through B. M. 
Mahale, General Secretary of the Nag- 
pur Corporation Empdoyees’ Associa- 
tion. This application reads: 

= “The applicants above named beg 
to submit as under: 

(1) That the applicants are em- 
ployees working in non-applicant No. 1, 
Nagpur Corporation in Department of 
Water Works. The minimum wages 
notification has been issued in respect 
of this industry by Government on 21- 
2-1951 and the minimum rates of wa- 
ges are fixed 1-12 per day for eight 
hours. 


(2) That the applizants have not 
been paid over-time wages for this 
period though they are entitled to get 
double the wages as they are required 
to work beyond prescribed hours and 
holidays. 

(3) That the applizants have been 
required to work and _ overtime for 
8 hours every week during the period 
from 1-8-63 to 31-1-64 and the total 
claim of are shown in the annexure. 
The total amount claimed is Rupees 
1987.48. 


(4) That the applicants estimate 
the value of the relief sought by them 
of the same of Rs. 1047.48. 


(5) Applicants pray that direction 
may be issued under sub-s. (3) 
of Section 29 for (a).pavyment of the dif- 
ference between the wages due accord- 
ing to the minimum rate of wages fix- 
ed by the job and wages actually paid 
amount overtime wages Rs. 1047.48. 

(6) That compensation amounts to 
Rs. 140.00. 


(7) That demand has been made 
for this claim from 1-8-63 to 31-8-64.” 


3. On November 10, 1964 some 
preliminary objections raised by the 
Corporation were disallowed by the 
Authority and the applications were 
directed to be tried or the merits. 


4. On February 17, 1965 the 
Authority ‘made an order on the fol- 
lowing four issues wh:ch arose out of 
the claims made by the employees: 
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“1. Whether the applicants em- 
ployed as a time-keeper, wireman and 
lineman belong to the category of un- 
skilled workers? 


_ 2. Whether the applicants who be- 
Jong to the category of skilled or 
semi-skilled labour can apply under 
section 20 of the Minimum Wages Act? 

3. Whether the applicants have 
worked on weekly days of rest (Sun- 
days) ? 

(a) If so, whether they are entitl- 
ed to wages for work done on the 
weekly days of rest? 

4. Whether the Chowkidars and 
Motordrivers have worked in excess 
of the number of hours constituting a 
normal working day? 

i (a) If so, to what wages for over- 
time work are they entitled”. 

5. Under issue no. 1 the wire- 
man was held to be a skilled worker 
and the time-keeper and lineman, semi- 
skilled, disagreeing with their conten- 
tions that they were unskilled workers. 
Under issue no. 2 the Authority held 
that the second notification of 1956 
only provided for the minimum rates 
of wages of unskilled labour in- 
cluding casual labour in the em- 
ployment of the City of Nagpur 
Corporation. The applicants men- 
tioned in issue No. 2 who had work- 
ed on weekly days of rest i.e., Sundays 
were accordingly held disentitled to 
claim wages for work done on those 
days in the absence of any provision 
made by the State Government under 
S. 13 (1) (c) of the Act. Rule 25 of the 
M.P. minimum Wages Rules was held 
not to provide for payment for work 
on a day of rest envisaged by S. 13 
(1) (c) of the Act. Though in view of 
this decision under issue no. 2 issue 
no. 3 was held not to survive, still a 
decision on issue no. 3 was also record- 
ed, the details of which are not neces- 
sary to mention. Under issue no. 3 (a) 
in the absence of a provision by the 
State Government under S. 13 (1) (c) 
of the Act for payment for work done 
on weekly days of rest the: applicants 
were held disentitled to claim payment 
under the Act. Issue Nos. 4 and 4 (a) 
were decided against the chowkidars 
and the motordriver concerned. All 
the four applications were accordingly 
dismissed with costs. 

6. Feeling aggrieved by the 
order of the Authority four special 
civil applications were presented in the 
Bombay High Court, Nagpur Bench, 
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under Art. 227 of the Constitution. The 
High Court disagreed with the view of 
the authority on the interpretation of 
the second notification and held that 
the second notification .was intend- 
ed to apply to all employees and 
was not confined only to unskil- 
led workmen as was the case 
with the notification of 1951. It, how- 
ever, upheld the view of the Autho- 
rity that ordinary rate of wages con- 
templated by R. 25 means ordinary 
minimum rate of .wages, considering 
this view to.be in accordance with the 
view taken by the Bombay High Court 
in the Union of India v. B. D. Rathi, 
AIR 1963 Bom 54. . 

7. On behalf of the appellants 
the only point canvassed in these two 
appeals arises out of the rejection . of 
their claim with regard to overtime 
work done by them and work done by 
them on weekly rest days. On behalf 
of the respondents, however, it was 
contended that the’ High Court was 
wrong in the construction placed by it 
on the notification of 1956. 

Minimum Wages were fixed 
by the Government by means of a 
(Contd. on Column No. (2)) 


Schedule of the Minimum ` rates of 
Serial no.. and name of schedule ` 
l eapioymeni. 


aes 


2. Employment under any Toca! au- 
PRRD 


$ 


Re. -/13/~ in Jabalpur, 


reves reana one ere eee een 


In this notification minimum wages in 
respect of some other categories of 
employees which do not concern us 
were also fixed. 

9. On February 23, 
Government § issued the 
notification fixing 
rates of wages in supersession of those 
fixed under the notification of 1951: 

“No. 566-451-XXIII: In exercise 


1956 the 
following 


of the powers conferred by clause (b) 
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Wages | 


Re. -/14/- 


Re. -/12/- 


revised minimum . 


A.I R, 


notification under S. 5 of tħe Act on 
February 21, 1951. According to thís 
notification the Government fixed 
"minimum rates of wages for unskill- 
ed lakour including casual labour in 
respect of schéduled employments” 
mentioned in the schedule in that noti- 
fication. The item which concerns us is 
item no. 2 which reads as “employ- 
ment under any Local Authority”. 
Various rates were fixed for certain 
categories of employees against this 
item. This notification so far as rele- 
vant reads: 


“Nagpur, the 21st February; 1951. 
No. 848-1758-XXIII of 1950 — In exer- 
cise ot the powers conferred by sub- 
section (2) of S. 5 of the Minimum 
Wages Act 1948 (XI of 1948) the State 
Government are pleased to fix the fol- 
lowing minimum rates of wages for 
unskilled labour including casual 
labour in respect of the scheduled em- 
ploymənts as mentioned in the schedule 
below, the same having been previous- 
ly published as inquired by clause (b) 
of sub-section (1) of the said section 
and further to direct that they shall 
come into force at once: 


t 


Minimum rates of wages for un- 
skilled labour (including casual 
labour) 


een eee 


Re. E 12/- per day for adult female 


labour at all other centres. 


Re. 1/ per day for adult male af 


Nagpur town and in Bhandara 
and Balaghat Districts. 
in Wardha, 
Akola, Nimar, 
Nagpur districts 
pur to wn). 


Buldana, 
Hoshangabad ‘and . 
(including Nag- 


Katni, and 
Sagar towns and places within 10 
miles radius of these towns. 

in Amravati, Yeotmal, 
Betul and Chanda Districts. 


ee see boad a:¢e@ apo ueo e.s 


of sub-section ae of section 3 read 
with sub-section (2) of section 10 of the 
Minimum Wages Act, 1948 (XI of 1948) 
and after consulting the Advisory Com- 
mittee and the Advisory Board as 
required by sub-section (1) of S. 5 
thereof, the State Government are 
pleased to revise the minimum rates of 
wages in respect of the scheduled em- 
ployment as mentioned in schedule þe- 
low in supersession of those fixed 


-M 
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mmder this department notification 
10. 484-1758-XXIIL of 1950 dated the 
lst February, 1951 and to further 
Jirect that the minimum rates of wages 
30 revised shall come into force at 
once: 

a SCHEDULE 


Name of scheduled employment: (Em- 
ployment under any local authority) 
Minimum rates of wages: Re. 1/2/- per 
day for adult male and Rs. -/12/- for 
adult female labour at Nagpur, Jabal- 
pur and Akola. Re. -/14/- per day for 
adult male and Rs. -/9/- for adult fe- 
male labour in all other centres. 


_ The above rates are inclusive of 
dearness allowance or compensatory 
cost of living allowance and are sub- 
ject to reduction on account of conces- 
sions in respect of ‘supplies of essential 


commodities at concession rates sup-. 


plied by the employer wen so autho- 
rised under section 11 of the said Act.” 


10. As observed earlier, the 
respondents raised the question that 
the second notification did not super- 
sede the earlier notification so as te 
take within its fold all employees as 
held by the High Court but it was only 
confined to unskilled lakour including 
casual labour the minimum rates of 
whose wages were determined under 
the earlier notification of 1951. To this 
aspect we will revert lazer. 


11. The point strenuously can- 
vassed on behalf of the appellants rela- 
tes to the construction tc be placed on 
R. 25 of the M.P. Minimum Wages 
Rules, 1951 made under S. 30 of the 
Act. That rule -provides for extra 
wages for overtime and reads: 


“95 Extra wages for overtime: 
When a worker works in an employ- 
ment for more than nine hours on any 
day or for more than fiftyfour hours 
in any week, he shall, in respect of 
overtime work, be entitl2=d to wages— 

(a) in the case of employment in 
agriculture, at one and a half time the 
ordinary rate of wages; 


(b) in the case of any other sche- 
duled employment, at double the ordi- 
nary rate of wages. 


Explanetion— The ex>ression ‘ordi- 
nary rate of wages’ meens the basie 
wage plus such allowances including 
the cash equivalent of the advantages 
accruing through the concessional sale 
to the person employed of food-grains 
and other articles as tha person em~ 


ployed is for the time being entitled to. 
but does not include bonus. 


(2) A register showing overtime 
payments shall be kept in Form IV. 

(3) Nothing in this rule shall be 
deemed tc affect the provisions of the 
Factories Act, 1948.” 


= IR It is common ground be- 
tween tħe parties that Sunday has 
been declared to be a day of rest and 
the normal working hours per day are 
9 hours a day or 54 hours a week. Ac- 
cording to Shri Dhabe the appellants” 


learned counsel the words "at double 


the ordinary rate of wages”. used in 
cl. (b) of R. 25 mean double the rate 
of wages which are actually being paid 
to the employees concerned and not 
double the rate of wages fixed under 
the Act as minimum wages, whereas 
according to Dr. Barlingay, learned 
counsel for the respondent, the Act is © 
only concerned with. providing for 
minimum wages and if an employee is 
being paid more than minimum wages 
so provided, the Act does not operate 
and the employer cannot be compelled 
to pay higher wages. The employees of 
the corporation are already being paid 
much higher wages than those fixed 
under the Act as minimum wages and, 
therefore, so contended Dr. Barlingay 
there is no legal obligation on the em- 
ployer to pay higher wages. The provi- 
sion requiring payment at double 
the ordinary rate of wages contained 
in R. 25, must according to the respon- 
dent’s argument, be read as “the ordi- 
nary rate of minimum wages fixed.” 


13. Let us first deal with this 
question. The Act which was enacted 
in 1948 has its roots in the recommen- 
dation adopted by the International 
Labour Conference in 1928. The ob- 
ject of the Act as stated in the pream- 
ble is to provide for fixing minimum 
rates of wages in certain employments 
and this seems to us to be clearly di- 
rected against exploitation of the ig- 
norant, less organised and less privileg- 
ed members of the society by the ca- 
pitalist class. This anxiety on the part 
of the society for improving the gen- 
eral economic condition of some of its 
less favoured members appears to be 
in supersession of the old principle of 
absolute freedom of contract and the 
doctrine. of laissez faire and in recogni- 
tion of the new principles of social 
welfare and common good. Prior to our 
Constitution this principle was advo- 
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cated by the movement for liberal em- 
ployment in civilised countries and the 
Act which is a pre-Constitution mea- 
Sure was the offspring of that move- 
ment. Under our present Constitution 
the State is now expressly directed to 
endeavour to secure to all workers 
(whether agricultural, industrial or 
otherwise) not only bare physical sub- 
sistence but a living wage and condi- 
tions of work ensuring a decent stan- 
dard of life and full enjoyment of lei- 
sure. This Directive Principle of State 
Policy being conducive to the general 
interest of the public and, therefore, to 
the healthy progress of the nation as 
a whole, merelv lays down the founda- 
tion for appropriate social structure in 
which the labour will find its place of 
dignity, legitimately due to it in lieu of 
its contribution to the progress of na- 
tional economic prosperity. The Act 
has since its enactment been amended 
On several occasions apparently to 
make it more and more effective in 
achieving its object which has since 
secured more firm support from the 
Constitution. The present rules under 
S. 30, it may be pointed out, were made 
in October, 1950 when State was un- 
der a duty to apply the Directive Prin- 
ciples in making laws. No doubt the 
Act, according to its preamble, was en- 
acted to provide for fixing minimum 
rates of wages, but that does not ne- 
cessarily mean that the language of R. 
29 should not be construed according to 
its ordinary, plain meaning, provided of 
course, such construction is not incon- 
sistent with the provisions of the Act 
and there is no other compelling rea- 
son for adopting a different construc- 
tion. A preamble though a key to open 
the mind of the Legislature, cannot be 
used to control or qualify the precise 
and unambiguous language of the 
enactment. It is only in case of doubt 
or ambiguity that recourse may be had 
to the preamble to ascertain. the 
reason for the enactment in order 
to discover the true legislative 
intendment. By using the phrase 
“double the ordinary rate of wa- 
ges” the rule-making authority seems 
to us to have intended that the 
worker should be the recipient of 


double the remuneration which he, in. 


fact, ordinarily receives and not dou- 
ble the rate of minimum wages fixed 
for him under the Act. Had it been in- 


tended to provide for merely double 
the minimum rate of wages fixed under 


. the explanation added to R. 25 (1) in 


ing this phrase in Rule 25 for 
which we find no justification. 
This rule calls for practical con- 


‘terms of the amount assured to him as 
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Act”. 
would certainly have been stated in 


which the expression “ordinary rate of 
wages” has been explained. The word 
“ordinary” used in R. 25 reflects the 
actuality rather than the worker’s 
minimum entitlement under the Act. 
To accept Dr. Barlingay‘s suggestion 
would virtually amount to recast- 


Struction which should ensure to 
the worker an actual increase in the 
wages which come into his hands for 
his ‘use and not increase calculated in 


a minimum wage under the Act. The 
interpretation suggested on behalf of 
the respondents would have the effect 
of depriving most of the workers who 
are actually getting more than the 
minimum wages fixed under the Act 
of the full benefit of the plain lan- 
Suage of R. 25 and in case those wor- 
kers are actually getting more than or 
equal to double the minimum wages 
fixed, this provision would be of no 
benefit at all. This construction not 
only creates a mere illusory benefit 
but would alsc deprive the workers of 
all inducement to willingly undertake 
Overtime work with the result that it 
would to thet - extent fail to advance 
and promote the cause of increased 
production. We are, therefore, clearly 
of the view that R. 25 contemplates for 
overtime work double the rate of 
wages which the worker actually recei- 
ves, including the casual requisites and 
other advantages mentioned in the ex- 
planation. - This rate, in our opinion, 
is intended to be the minimum rate for 
wages for overtime work. The extra 
strain: on the health of the wor- 
ker for doing overtime work may 
well have weighed with the rule- 
making authority to assure to the 
worker as minimum wages dou- 
ble the ‘ordinary wage received 
by him so as’ to enable him to 
maintain proper standard of health and 
stamina. Nothing rational or convinc- 
ing was said at the bar why fixing the 
minimum weges for overtime work at 
double the rate of wages actually recei- 
ved by the workmen: should be consi- 
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dered to be outside the purpose and 
object of the Act. Keeping in view the 
overall purpose and object of the Act 
and viewing it harmoniously with the 
general scheme of industrial legisla~ 
tion in the country in the background 
of the Directive Principles contained 
in our Constitution the minimum rates 
of wages for overtime work need not 
as a matter of law be confined to dou- 
ble the minimum wages fixed but may 
justly be fixed at double the wages 
ordinarily received by th= workmen as 
a fact. The Bombay High Court has 
no doubt held in Union of India v. B. 
D. Rathi (supra) that “ordinary rate of 
wages” in Rule 25 means the minimum 
rate for normal work fixed under the 
Act. The learned Judges sought sup- 
port for this view from Section 14 of 
the Act and Rule 5 of the Railway 
Servants (Hours of Employment) Rules 
1951. The workers there were employees 
of the Central Railway. With all respect 
we are unable to agree with the ap- 
proach of the Bombay High Court. 
Section 14 of the Act merely lays down 
that when the employee, whose mini- 
mum rate of wages is fixed by a pres- 
cribed wage period, works in excess’ of 
that period the . employer shall pay 
him for the period so wcrked in excess 
at the overtime rate fred under the 
Act. This section does not militate 
against the view taken by us. Nor 
does a provision like Rule 5 of the 
Railway Rules which merely provides 
for 54 hours employment in a week 
on the average in any month go against 
our view. The question is not so much 
of minimum rate as contrasted with 
the contract rate of wages as it is of 
how much actual beneft in the form 
of receipt of wages has been intended 
to be assured to the workman for doing 
overtime work so as to provide ade- 
quate inducement to them willingly to 
do overtime work for the increasing 
production in a peaceful atmosphere in 
the industry. The problem demands a 
liberal and rational approach rather 
than a doctrinaire or technical legalistic 
approach. The contract rate is not be- 
ing touched by holding zhat R. 25 con- 
templated double that rate of wages 
which actually come into the workman’s 
hands any more than it is touched by 
fixing the minimum rate of wages 
under Sections 3, 4 and 5 of the Act. 
The decisior® of the Mysore High Court 
in Municipal Borough, Bijapur v. 
Gundawan (M. N.), AIR 1965 Mys 317 
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and of the Madras High Court in 
Chairman of the Madras Port Trust v. 
Claims Authority, AIR 1957 Mad 69 
also take the same view as the Bombay 
High Court does. We need not, there- 
fore, deal with them separately. 


14. Coming now to the notifica- 
tions in our view the notification 
dated February 23, 1956 has to be read 
in the background of the notification 
dated February 21, 1951 with the re- 
sult that the later notification must also 
be held to be confined to unskilled 
labour. It is no doubt true that the 
notification of 1951 dealt with several 
categories of employees. But that in 
our opinion does not militate against 
the construction that the second noti- 
fication has only to be adjusted with 
and fitted into the first notification in 
so far as it varies or revises some of 
the rates fixed in the earlier notifica- 
tion without extending its operational 
boundaries by deleting the word “un- 
skilled?” from the expression ‘“unskil- 
led labour.” The High Court was, there- 
fore, not right. in holding the second 
notification to be applicable to all cate- 
gories of labour. The result, therefore, 
is that both the appeals are allowed and 
the case is sent back to the Authority 
under the Minimum Wages Act for a 
fresh decision in accordance with law 
and in the light of the observations 
made above. Dr. Barlingay undoubted- 
ly desired us to go into various claims 
of the employees but in our view it 
would be more in the interest of justice 
that the matter is remitted back to 
the Authority for a fresh decision. The 
appellants would get their costs in this 
Court. 

Appeals allowed. 
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Jagat Ram Sethi, Appellant v. 
Rai Bahadur D. D. Jain, and others, 
Respondents . 

Civil Appeal No. 1878 of 1971, 
D/- 28-3-1972. 


(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 3 
— Permission of District Magistrate for 
ming of suit for eviction — Necessity 
of. 
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Where the tenant transferred the 
land together with the structure . put 
up by him without putting the landlord 
in possession, the transferee would be 
tenant only of the land and no “ac- 
commodation” would be deemed to 
have been rented to the transferee. 
Consequently, Section 3 would not be 
attracted in a suit for eviction of the 
transferee. (Para 5) 


(B) Transfer of Property Act 
(1882), S. 111 — Determination of 
lease — Bar as to. 


The lessor is nof debarred from 
determining the lease or filing the suit 
for ejectment merely because the lessee 
has made constructions to the know- 
ledge of the lessor. (Para 7) 


Mr. M. C. Chagila, Sr. Advocate, 
(M/s. Bakshish Singh and Shiva Punjan 
Singh, Advocates, with him), for Appel- 
lant; Mr. C. B. Aggarwal, Sr. Advocate, 
' (Mr. C. P. Lal, Advocate, with him), 
for Respondents Nos. 1 to 6. 


The following Judgment of the 
Court was delivered -by 


_ GROVER, J.:— This is an appeal 
by Special leave from a judgment of 
the Allahabad High Court. 


2. The facts may be.shortly 


stated. Harbans Lal deceased, now re-. 


presented by the respondents, let out 
certain land to one Mistri Ibrahim in 
January 1941 at a monthly rent of 

s. 12/-. The rent was later on increas- 
ed to Rs. 24/- with effect from February 
‘1948. According to the respondent the 
present appellant colluded with the 
tenant, Mistri Ibrahim, and entered into 
possession of the land sometimes be- 
fore 1950. Mistri Ibrahim ultimately 
Jeft for Pakistan and the appellant was 
recognised as his tenant by Harbans 
Lal on the same terms and conditions. 
Harbans Lal died in November 1954 
and left a will in which he created a 
trust known as Harbans Lal Charitable 
Trust. In 1959 after serving a notice 
on the appellant in accordance with the 
provisions of the Transfer of Property 
Act terminating the tenancy the res- 
pondent filed a suit for ejectment. 
The Suit was contested by 
the appellant on the ground , inter alia, 
that when the land was let out to him 
it had a roofed varandah and kothri. 
Mistri Ibrahim had installed a workshop 
and in 1949 the appellant acquired the 
goodwill, workshop and business of 
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Mistri Ibrahim and settled on the land 
with the consent and permission of 
Harbans Lal. He also constructed a per- 
manent building by investing a sum of 
Rupees 40,000/- with the knowledge 
and consent of Harbans Lal. The main 
plea was that the suit was barred by 
Section 3 cf the U. P. (Temporary) 
Control of the Rent and Eviction Act, 
1947, (U. P. Act No. III of 1947), here- 
inafter called the ‘Act’. 


3. A:ter framing the necessary 
issues and trying them the trial Court 
decr2zed the suit for ejectment as well 
as for recovery of Rupees 314.80 as 
arrears of rent . The appellant filed 
an aDpeal to the Court of the Additional 
Civil Judge who dismissed the same. 
ee appeal to the High Court also fail- 
ed. 


| 4. Section 2 (a) of the Act to 
the extent it is material jis as fol- 
lows: - 

“ “Accommodation” means residen- 
tial and non-residential accommodation 
in any building or part of a` building 
and includes .......0. scsceees E E aos ies 
Bee ees coe coo cee oso coe eee ooo òo ooo tee ces. eed 
According te Section 3 no suit can be 
tiled without the permission of the 
District Magistrate in any Civil Court 
against a tenant for. his eviction from 
any accommodation except on the 
grounds set out in Cls. (a) to (g) of that 
section. It is common ground that if 
the demised premises in the present case 
falls within the meaning of “accom- 
Modation” es defined by S. 2 (a) the 
permission of the District Magistrate 
Was necessary and the suit could not 
have been filed for eviction of the ap- 
pellant without obtaining such permis- 
sion which admittedly was not done 


5. The principal argument on 
behalf of the appellant is that an allot- 
ment order was made on February 27, 
1950 by the Rent Control Officer in 
favour of the appellant. In that allot- 
ment order the schedule of accommoda- 
tion contained the following :— 


“A mud roof varandah and a 
kothri with open place at present is 
used by Shri Mohd. Ibrahim for tonga 
repairing work, situated at Begum 
Bridge Road in front of Dr. Phopel’s 
Koth”. 

It appears tħat Harbans Lal drafted 
out a letter to the Rent: Control 


Officer pointing out that only a part of 
the land had been let out by him to 
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Mistri Mohd. Ibrahim by an agreement 
dated 7-1-1941 according to which 


he was authorised to make temporary 
construction and that he had actual- 
Iy constructed ashed at his own cost 
which he- was liable to remove when the 
land was required by the landlord. This 
letter, however, was rever sent to the 
Rent Control Officer. It has, therefore, 
been urged on behalf of the. appellant 
that Harbans Lal accepted this state- 
ment contained in the allotment order. 
It is suggested that the existence of a 
mud roof varandah andkothri on the 
-Iand would bring the premises within 
the definition of “accommodation”. The 
Additional Civil Judge who considered 
the evidence expressed the view that 
the kothri and varandah had been con- 
structed by Mistri Ibrahim but Har- 
bans Lal never came into possession of 
‘these constructions ¢s the appellant 
had been given possession by Mistri 
Ibrahim. Reliance wes placed on para 
14 of the written stetement in which 
it was admitted that the defendant-ap- 
pellant had acquired the goodwill, busi- 
ness and the workshop of Mistri Ibra- 
- him and had settled on the land with 
the consent and permission of Harbans 
Lal. Reference was also made to the 
notice dated April 21, 1950 according 
to which both Mistri Ibrahim and the 
appellant were in possession of the pro- 
perty in suit on April 21, 1950. Accord- 
ing to the learned judge the evidence 
established that the appellant was 
making efforts to` take possession of 
‘the property in the tenancy of Ibra- 
him without its reverting back to the 
landlord and had suzceeded in doing 
so. Under S. 108 (hè of the Transfer 
of Property Act the lassee could, after 
determination of the lease, remove 
while in possession the construction 
made by him but if he failed to do so 
and the property reverted to the lessor 
the fixtures etc. would become the pro- 
perty of the latter. Since Mistri Ibra- 
him did not put the landlord in posses- 
sion and transferred she land together 
with the structure put up by him to 
the appellant the transferee stepped 
into the shoes of the lessee. Thus so 
\far as the appellant and Harbans Lal 
were concerned the former was tenant 
only of the land and ro accommodation 
had been rented out to him by the lat- 
ter. As such the provisions of S. 3 of 
the Act would not be attracted. The 


High Court also considered this ‘point’ 


and expressed the opinion that the 
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. not fall within the definition of 


.dents. 


. lant could found his 
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structures never became the property 
of the landlord. 


6. Mr. M. C. Chagla who argu- 
ed the case on behalf of the appellant 
does not and indeed cannot contend 
that if the structures which were put 
up by Mistri Ibrahim never became 
the property of Harbans Lal any ac- 
commodation within the meaning of 
S. 2 (a) of the Act could be said to 
have been leased or let out to the ap- 
pellant by Harbans Lal. It was the 
land alone in respect of which the te- 
nancy existed. That by itself could 
‘ac= 
commodation’ and consequently the 
permission of the District Magistrate 
under S. 3 of the Act was not necessary 
for institution of a suit for ejectment. 
We have no doubt, therefore, that the 
conclusion of the courts below on this 
point is correct. 


As Mr. Chagla has sought to 
urge that the respondents were estop- 
ped from filing the suit. According 
to him several constructions were made 
by the appellant on the land in ques- 


-tion with the knowledge of the respon- 


dents. The High Court relied on the 
findings of the courts below that no 
such action on the part of the lessor 
had been proved on the basis of which 
it could be held that the appellant had 
altered the position to his detriment. 
If the lessee chose to make.unau- 
thorised constructions at his own risk 
and the lessor did not take action the 
latter could not, on that account, be 
estopped from filing a suit for eject- 
ment: According to Mr. Chagla_ the 
allotment order made in February 1950 
by the Rent Control Officer in favour 
of the appellant was never challenged 
by Harbans Lal or the respondents. It 
was on the basis of that order and the 
representation contained in it that it 
was accommodation which was to be the 
subject matter of tenancy that the ap- 
pellant had expended a good deal of 
money on further construction. We 
are wholly unable to understand how ' 
any description of the property in the 
allotment order could be treated as a 
representation made by the respon- 
It has not been shown that the 
allotment order created any such 
rights*on the basis of which the appel- 
defence on the 
rule of estoppel. The Additional] Civil 
Judge had found on issue No. 4 that 
Harbans Lal never gave express con- 


1730 S. C. 


sent for the constructions to be raised 
but he knew about their existence. We 
concur in the view of the High Court 
that mere inaction on the part of the 
lessor did not entitle the lessee to 
resist the suit on the ground of estop- 
pel. The lessee had the right under 
S. 108 (h) of the Transfer of Property 
Act to remove the constructions while 
he was in possession. There was no pro- 
vision in that Act which debarred the 
lessor from . determining the lease 
under S. 111 merely because construc- 
tions had been made by the lessee 
even to the knowledge of the lessor, 
and from instituting the suit for eject- 
ment. pa 


8. The appeal fails and it is 
dismissed with costs. The appellant will 
have six months time for vacating 
the premises. 

Appeal dismissed. 
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S. M. SIKRI, C. J., A. N. GROVER, 
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The Municipal Corporation of the 
City of Ahmedabad and others, (In all 
the Appeals), Appellants v. The State 
of Gujarat and another, ete. Respon- 
dents. a 

Civil Appeals Nos. 135 to 149, 
2091, 2092 and 2120 to 2122 of 1968, 41, 
42 and 574 of 1969, D/- 27-3-1972. 

(A) Bombay Provincial Municipal 
Corporations Act (59 of 1949), Pre. — 
Constitutional validity of the Act — 
The Act is not violative of the provi- 
Sions of S. 299 of the Government of 
India Act, 1935 or Art. 31 of the Con- 
stitution. It provides for the payment 
of compensation for the property ac- 
quired under S. 212. (X-Ref: Ss. 212, 
216 and 389); (X-Ref: Constitution of 
India, Art. 31). (1967) 8 Guj. LR 500, 
Affirmed. - -(Paras 14, 15) 


The two sections 216 (1) and 389 
(1) read together: make it clear that 
full indemnification in terms of money 
for the loss caused is to be made to 


the owner of the property or other in- 


terests affected by reason of the exer- 
cise of power under Section 212. Since 
every kind cf loss is required to be 
compensated as a consequence of the 
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order passed by the Commissioner 
under section 216 of the Act, the ques- 
tion whether the Act need have pro- 
vided for compensation as on the ac- 
quisition of the building or a part of 
the building which is pulled down 
under section 212, does not survive. 

(Para 14) 


(B) Bombay Provincial Municipal 
Corporations Act (59 of 1949), S. 212 
— Constitutional validity of — S. 212 
does not violate S. 299 of the Govern- 
ment of India Act or Art. 31 of the 
Constitution on ground that the Act. 


_ does not specify the principles on which 


and the manner in which compensa- 
tion is to be determined (X-Ref: Sec- 
tions 215, 390); (X-Ref: Constitution of 
India, Art. 31). (1967) 8 Guj LR 500, 
Reversed. = (Paras 16, 17, 18) 

Since full indemnification in ac- 
cordance with judicial norms is the 
goal set by the Act it is implicit in 
such a provision that the rules for de- 
termination of compensation shall be 
appropriate to the property acquired 
and such as will achieve the goal of 
full indemnity against loss. In other . 
words, the Act provides for compensa- 
tion to be determined in accordance 
with judicial principles by the employ- 
ment of appropriate methods of valua- 
tion so that the person who is deprived 
of propertv is fully indemnified against 
the loss. This, by itself, is a specifica- 
tion of a principle for the determina- 
tion of compensation. (Para 16) 


The manner of determination of 
compensation is provided in S. 390 of 
the Corporations Act. Under that sec- 
tion the Commissioner or such other 
officer as may be authorised by him 
shall hold such enquiry as he thinks 
fit and determine the amount of com- 
pensaticn to be paid. Either the Com- 
missioner or an Officer authorised by 
him has to hold an appropriate enquiry 
before determining the amount of com- 
pensation, Since the Act provides for 
an appeal and a second appeal from 
such determination it is clear that the 
enquiry must be made on broad judi- 
cial lines. Any arbitrary determina- 
tion is bound tc be set aside in appeal. 
Since no limitations are placed on the 
powers of the Appellate Judges in 
determining the loss in a just and ap- 
propriate manner, it is expected that 
the Commissioner or his authorised of- 
ficer, who holds the enquiry in the first 
instance, will be guided by principles 
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which meet with the approval of the 
Appellate authorities. Thus, the man- 
ner of the determination of compensa- 
tion is also specified by the Act. 
: (Para 17) 
Cases Referred: Chronological Paras 
AIR 1969 SC 634 :V 56) = 

(1969) 3 SCR 341, State of Gujarat 

v. Shantilal Mangaldas 16 


_. Mr. M. C. Setalved, Sr. Advocate, 
(M/s V. B. Patel and I. N. Shroff, Ad- 
vocates, with him) for Appellants (In 
all the Appeals). Mr. B. D. Sharma, 
Advocate for Mr. S. P. Nayar, Advo- 
cate for Respondent No. 1. (In all 
the Appeals) (M/s A. H. Mehta, S. K. 
Dholakia and Vineet Kumar, Advo- 
cates, for Respondent No. 2 (In C. As. 
Nos. 135, 137, 138, 142 and 143 of 1968), 
for Respondents Nos. 2 and 3 (In C. A. 
No. 136 of 1968) and for Respondents 
Nos. 2 to 5 (In C. A. No. 140 of 1968). 
M/s. S. S. Khanduja and Pramod 
Swarup, Advocates, for Respondent 
No. 2 (In C. A. No. 574 of 1969). 

The following Judgment of Court 
was delivered by 

PALEKAR, J.:— These Civil Ap- 
peals by certificate erise out of 23 
Writ Petitions filed by owners of lands 
and buildings within the Municipal 
limits of the City of Ahmedabad. The 
petitioners challengec section 212 and 
some other allied sections of the Bom- 
bay Provincial Municipal Corporations 
Act, 1949, (hereinafter called the Cor- 
porations Act) and prayed for the issue 
of a writ of mandamus directing the 
Municipal Corporation of the City of 
Ahmedabad to treat the notice or noti- 
ces issued to them tnder section 212 
of the Corporations Act as null and 
void and further directing the Munici- 
pal authorities not to act upon the 
same or in furtherence of the said 
notice or notices. Besides the Munici- 
pal Corporation, the Municipal Com- 
missioners were also made parties to 
the petitions. Since the validity of 
the provisions of the Corporations Act 
was challenged the State - of Gujarat 
was also made a resvondent. All the 
writ petitions raised the same ques- 
tions and, therefore, the High Court of 
Gujarat disposed of all the petitions 
by a common judgment. As the deci- 
sion was against the Municipal autho- 
rities, they have now come in appeal. 

2. For the purposes of disposal 
of these appeals it would be sufficient 
to refer to the allegations made in Spe- 
cial Civil Application No. 1454/1965 


“moved and the 
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which is the subject matter of appeal in 
Civil Appeal No. 135/1968 before us. 
The petitioner Girdharlal Ganpatram 
was the owner of Survey Nos. 4222, 
4223, 4224/A-B-C and 4225/A-B of Ja- 
malpur, Ward No. 2 Ahmedabad. On 
these survey numbers there is a build- 
ing belonging to Girdharlal, on the 
ground floor of which there are shops 
occupied by Girdharlal and his tenants. 


Se The Corporations Act being 
Act No. LIX/1949 was enacted on De- 
cember 29, 1949 and came into force 
on July 1, 1951. By this Act, the previ- 
ous statute namely the Bombay Muni- 
cipal Boroughs Act, 1925 was repealed. 

4.. Under section 210 of the 
Corporations Act the Municipal Com- 
missioner is entitled to prescribe what 
is known as the “regular line of a 
public street.” After following the 
necessary formalities, the regular line 
of the public street was prescribed by 
the Commissioner. Parts of the build- 
ing of Girdharlal came within this 
regular line and so on 3-4-1962 the 
Commissioner issued a show cause 
notice under section 212 (1) (b) of the 
Corporations Act calling upon Girdhar- 
lal to show cause why the superstruc- 
ture standing upon the aforesaid Sur- 
vey numbers and lying within the 
regular line of the street be not re- 
land thereunder be 
acquired under the provisions of the 
Act for the purposes of a street. Gir- 
dharlal filed objections but they were 
overruled. Thereafter, with the ap- 
proval of the Standing Committee, the 
Commissioner acting under sub-sec- 
tion (2) of Section 212 of the 
Corporation Act issued final notices 
to Girdharlal requiring him to pull 
down the building or parts there- 
of which offended against the 
regular line of the street within 7 days 
of the receipt of the notice. Certain 
proceedings followed with which we 
are not now concerned and thereafter 
on 6-2-1965, Girdharlal filed the writ 
petition in the High Court for the 
relief already referred to. His conten- 
tion was that section 212 and certain 
other allied sections of the Corpora- 
tions Act were ultra vires and uncon- 
stitutional and hence the notices issu- 
ed under section 212 were illegal. 

5. Section 212 which is found 
in Chapter XIV of the Corporations 
Act which deals with streets, their 
construction, maintenance and impro- 
vement. Section 212 is one of the seve- 
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Tal sections devoted to this subject. It 
is as follows: 


212. (1) If any building or any part 
thereof is within the regular line of a 
public street and if, in the opinion `of 
the Commissioner, it is necessary to 
set back the building to the regular 
line of the street he may, if the provi- 
Sions of section 211 do not apply, by 
written notice 


(a) require the owner of such 
building to show cause within. such 
period as is specified in such notice by 
a statement in writing subscribed by 
him or by an agent duly authorised by 
him in that behalf and addressed to 
the Commissioner, why such building 
or any part thereof which is within 
the regular line of the street shall not 
be pulled down and the land within 
the said line acquired by the Commis- 
sioner; or 

(b) require the said owner on such 
day at such time and place as shall 
be specified in such notice to attend 
personally or by an agent duly autho- 
rised by him in that behalf and show 
cause why such building or any part 
thereof which is within. the regular 
line of the street shall not be pulled 
down and the land within. the said 
line acquired by the Commissioner. 


(2) If such owner fails- to show 
sufficient cause to the satisfaction. of 
the Commissioner why such building 
or any part thereof, which is within 


the regular line of the street shall not 


be pulled down and the land within 


the said line acquired as aforesaid the 


Commissioner may, with the approval 
of the Standing Committee, require 
the owner by a written notice, to pull 
down the building or the part thereof 
which is within the regular line of the 
street (and where a part of a building 
is required to be pulled down, to also 
enclose the remaining part by putting 
up a protecting frontage wall) within 
Such period as is prescribed in the 
notice. e 

(3) If within such period the 
owner of such building fails to pull 
down such building or any -part there- 
of coming within the said line, the 


Commissioner may pull down the same . 


(and where a part of a building is pull- 


ed down, may also enclose, the remain- 


ing part by putting up a protecting 
frontage wall) and allthe expenses in- 
curred in so doing shall be paid by th 
owner. 
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(4) The Commissioner shall af 
once take possession on behalf of the 
Corporation of the portion of the land 
within the said line theretofore occupi- 
ed by the said building, and such land 
shall thence forward be deemed a 
part of the public street and shall vest 
as Gh in the Corporation. 
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- 6 It is common ground that 
the provisions of section 211 do not. 
apply. It is also not disputed that a 


part of the building comes within the 
regular line of the public street and 


notices have been issued by the Com- 


missioner, as in his opinion, it was 
necessary to set back-the building to 
the regular line of the street. In pursu~ 
ance of the power given to him, the 
Commissioner required the owner of 
the buiiding to show cause, Objections 
raised by the owner . were considered 
anc overruled. Thereafter under sec- 
tion 212 (2) the Commissioner requir- 
ed the pwner Girdharlal to pull down 
the building or the part thereof which 
was within the regular line of the 
street within 7 days. It is obvious that: 
on his failure to do so, the Commis- 
Sioner was entitled under sub-section 
(3) of section 212 to pull down the 


‘Offending part of the building at the 


cost of the owner. After such pulling 
down of the building the land so vacat- 
ed was to vest in the Corporation under 
sub-section (4) of that section. 


- 7. For the loss thus caused to 
the owner- by the action of the Com- 
missioner, provision was made for pay- 
ment of compensation under section 
216 which is as follows: 


216. (1) Compensation shall be 
paid by the Commissioner to the owne 


of. any building ‘or land required for a 
public street under sections 211, 212, 
213 or 214 for any loss which such 
Owner may sustain in consequence of 
his building or land being so acquired 
and for any expense incurred by such 
Owner in’ ‘consequence . of the order 
made by the Commissioner: . 
Provided that — — 


(i) any incr2ase or decrease in the 
value of the remainder of the property 
of which the building or land so acquir- 
ed formed part likely to accrue from 


the. set-back to the regular line of the 


Street shall be taken into con’ideration 
and allcwed for in determining the 
amount of such compensation. 
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(if) ff any such Increase in value 
sxceeds the amount of loss sustained 
yr expenses incurred by the said 
ywner, the Commissioner may recover 
from such owner half tha amount of 
such excess as a betterment charge.” 


8. Chapter XXIV of the Act 
leals with the subject of compensation 
generally, Section 389 (l) provides as 
[ollows: 

389. (1) “In the exercise of the 
powers under the following provisions 
of this Act by the Commissioner or any 
ther municipal officer or servant or 
any other person authorised by or 
under this Act to execute any work, as 
little damage as can be shall be done 
and compensation assessed in the man- 
ner prescribed by or under this Act 
shall be paid to any person who sus- 
tains damage in consequence of the 
exercise of such powers, namely..x.c.0 


(f) acquiring any building or Tand 
required for a public street — under 
section 216.” 


9. Section 390 is as follows: 
"Subject to the provisions of this 
Act, the Commissioner or such other 
officer as may be authorised by him in 
this behalf shall, after holding such 
inquiry as he thinks fit, determine the 
amount of compensation to be paid 
under section 389.” 
This determination, 


however,. is not 


final because two appeals are provid- . 


ed. Under section 391 it is provided 


under: l 
“Any person aggrieved by the 
decision of the Commissioner or other 
officer under section 390 may within 
aperiod of one month, appeal to the 
Judge in accordance with the provi- 
sions of Chapter XXVI.’ 

‘the Judge” means under S&S. 2 
clause (29) the Judge of the Court of 
Small Causes in the City of Ahmeda- 
bad. Section 411 provides for a second 
appeal to the District Court. It says. 

"An appeal shall lie to the Dis- 
trict Court (aa) from a decision of the 
Judge in an appeal under section 391 
against an assessment of compensation 
under clause (f) of sub-section (1) of 
section 389.” — i 
As regards the procedure to be follow- 
ed in respect of these appeals, provi- 
sion is made in section 434 sub-sec. (1) 
whereof is ° ‘ 

“Save as expressly provided by 


this Chapter (Chapter XXVI) the pro- 
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visions of the Code of Civil Procedure, 
1908, relating to appeals from original 
decrees shall apply to appeals to the- 
Judge from the orders of the Commis- 
sioner and relating to appeals from ap- 
pellate decrees shall apply to appeals 
to the District Court. -` 


10. These relevant provisions 
which have been quoted above at one 
place show that where the Commis- 
Sioner acquires land for the purposes 
of the street by asking the owner of 
the land to pull down his building or 
part of it, the owner is entitled to be 
paid compensation for the loss suffer- 
ed. by him. The compensation must, in 
the first instance, be determined by 
the Commissioner or an Officer autho- 
tised by him in that behalf and if, on 
determination of such compensation, 
the owner of the building who loses 
any part of the land to the street is 
aggrieved by the amount of compensa- 
tion offered to him, he is entitled to 
appeal tothe Judge of the Small Cause 
Court and to the District Court in 
second appeal. It is obvious that if the 
owner is not sufficiently compensated 
for the loss suffered by him by the 
Commissioner or his authorised Offi- 
cer, the Judge in the Court of Small 
Causes or the District Judge, as the 
case may be, would be entitled. to de- 
termine the proper compensation to be 
paid to him 


11. The complaint of the owner 
in the Writ Petition took various forms. 
But the principal attack was on the 
ground that the provisions with regard 
to acquisitionin 5. 212 were uncons- 
titutional for several reasons. The 
Corporations Act was passed before the 
Constitution came into force when the 
Government of India Act, 1935 was in 
force. Sub-sections (1) and (2) of sec- 
tion 299 of the Government of India 
Act, 1935, which are roughly similar in 
content to clauses (1) and (2) of Article 
81 of the Constitution, both before and 
after the Constitution 4th Amendment 
Act, 1955, required that the law autho- 
rising compulsory acquisition for a 
public purpose, (1) should provide for 
the payment of compensation for the 
property acquired; (2) fix the amount 
of compensation: or (3) specify the 
principles on which and the manner 
in which it is to be determined. It is 
common greund that the Corporations 
Act is a law which by itself does not 
fix the amount of compensation. While 
the submission of the Municipal Cor- 
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poration is that it provides for the pay- 
ment of compensation for the property 
acquired and also specifies the princi- 
ples on which and the manner in 
which it is to be determined, the con- 
tention of the petitioners is that it 
does neither. Therefore. the peti- 
tioners contended that section 212 of 
the Corporations Act was unconstitu- 
tional in so far as it violated the pro- 
‘visions of section 299 of the Govern- 
ment of India Act, 1935 and also of 
Article 31 of the Constitution. 


12. Certain other challenges 
were also made in the petitions to the 
validity of section 212 and some other 
allied sections of the Corporations Act 
on the ground that they infringed the 
constitutional safeguards embodied in 
Articles 14 and 19 of the Constitution. 
The High Court rejected the challenge 
under Article 19 (1) (g). It did not 
think it necessary to consider the 
challenge under other heads in view 
of its finding that the challenge under 
section 299 of the Government of India 
Act, 1935 was successful. Learned 
counsel for the respondents before us 
did not press the challenge under Arti- 
cle 19 (1) (g). Therefore, the only ques- 
tion which survives for consideration 
is whether the High Court was right 
in holding that section 212 of the Cor- 
porations Act is unconstitutional on 
the ground of its alleged violation of 
the provisions of section 299 of the 
Government of India Act or Article 31 
of the Constitution. If the view of the 
High Court in this respect is not up- 
held, it is obvious that’ the case will 
have to go back to the High Court for 
the consideration of points not finally 
decided for the purpose of the disposal’ 
of the petitions. | 


13. The contention on behalf of 
the property owners was that the Cor- 
porations Act did not provide (1) for 
the payment: of compensation for the 
property acquired and (2) did not spe- 
cify the principles on which and the 
manner in which it is to be determin- 
ed. The High Court only partially ac- 
cepted this contention. It did not agree 
with the contention that the Corpora- 
tions Act did not provide for the pay- 
ment of compensation for the property 
acquired. On the second question, how- 
ever, the High Court agreed that the 
Act neither specified the principles. of 
compensation nor the manner in which 
it was to be determined. 


14. We are in agreement with 
the view of the High Court that the 
Corporations Act does provide for the 
payment of compensation for the pro- 
perty acquired. . We have only to refer 
to saction 216 and section 389 of the 
Act for this purpose. Section 216 (1) 
Clearly lays down that compensation 
shall be paid by the Commissioner to 
the owner of any | building or land 
required for public street under sec- 
tions 211, 212, 213 and 214 for any loss 
which such owner may sustain in 
cons=quence of his building or land 
beinz so acquired, and for any expense 
incurred by such owner in consequ- 
ence of the order made by the Com- 
missioner. Then section 389 (1) provi- 
des that compensation assessed in the 
manner prescribed by or under the 
Act shall be paid to any person who 
Sustains damage in consequence of the 
exercise of such power, namely, “(f) 
acquiring any building or land requir- 
əd for a public street under section 
216." The two sections read together 
make it clear that full indemnification 
in terms of money for the loss caused 
is to be made to the owner of the pro- 
perty or other interests affected by 
Teascn of the exercise of power under 
Section 212. Under the latter section 
what is acquired for the purposes of 
the street is the land of the owner 
whicn falls within the regular line of 
the street. Several provisions are’ made 
in Chapter XIV for the widening of 
streets within the limits of the Cor- 
poration. With the enormous increase 
in traffic in the more congested parts 
of a growing City, Municipal autho- 
rities are constantly under pressure to 
widen the streets and one of the seve- 
ral methods prescribed in Chapter XIV 
is contained in section 212. The regular 
line of.the street as prescribed under 
secticn 210 often passes through the 
properties of owners abutting on the 
streets and it is impossible to widen the 
Streets unless parts of -lands belonging 
to the owners are acquired. Sometimes 
a building or a structure or part of it 
stands on such Jand and unless that por- 
tion cf the building which falls with- 
in the line is removed the acquisition 
af the land for the purpose of the street 
is not possible. Therefore, in the first 
instance the section requires that the 
Commissioner shall issue-a show cause 
notice why the building ôr a part of 
the building which falls within the line 
of street should not be pulled down 
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with a view to release the land under- 
neath for the purposes of the street. 
Tf after hearing the owner the Commis- 
sioner is of the opinion that the build- 
ing or part thereof should be ` pulled 
down, he must obtain the approval 
of the Standing Committee and then 
serve, a notice on the owner to pull 
down the offending building or part of 
building within a certain time. If the 
owner co-operates, he will himself re- 
move the ‘offending structure and 
release the land underneath it for be- 
ing absorbed in the street. If he does 
not, the Commissioner is empowered 
to pull down the offending structure 
at the cost of the owner. Then sub- 
section (4) of section 212 provides that 
the Commissioner shall at once take 
possession on behalf of the Corpora- 
tion of the portion of the land within 
the said line (line of the public street) 
theretofore occupied ‘sy the said 
building, and such land shall thence- 
forward be deemed a part of the public 
street and shall vest as such in the 
Corporation. The provisions of S. 212, 
therefore, clearly declare that what is 
acquired under that section is the land 
lying within the line of the public 
street. The technical cuestion as to 
whether there is acquisition of the 
building when the owner himself does 
not pull down the offending part of 
the structure but the Commissioner 
does it at the. owner’s expense is not 
necessary for the disposal of the ques- 
tion whether the Act provides for the 
payment of compensaticn. Since every 
kind of loss is required to be compen- 
sated as a consequence of the order 
passed by the Commissioner under sec- 
tion 216 of the Act, the question whe- 
ther the Act need have provided for 
compensation as on the acquisition of 
the building or'a part of the building 
which is pulled down under section 
212. does not survive. The owner has 
to be compensated for every depriva- 
tion or loss and, therefcre, prima facie 
it must be held that tke Corporations 
Act provides for the payment of com- 
pensation for the property acquired. 


15. Tt was, however, argued 
that the two provisos to sub-section (1) 
of section 216 when given effect to 
may not only nullify the direction 
piven in sub-section (1) for payment 
of compensation but also in certain 
contingencies compel th2 owner to pay 


. the Corporation sometking out of his 


own pocket. When sub-section (1) pro- 
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vides for payment of compensation for 
the loss suffered it provides for ade- 
quate indemnification or compensation. 
When such compensation is reduced in 
the contingencies visualized in the two 
provisos the compensation, it was sub- 
mitted, may turn out to be illusory 
and the provision for the payment of 
compensation an empty assurance. 
“any in- 
crease or decrease in the value of the 
remainder of the property of which 
the building or land so acquired form- 
ed part likely to accrue from the set- 
back to the regular line of the street 
shall be taken into consideration and 
allowed for in determining the amount 
of such compensation.” Proviso (ii) 
states that “if any such increase in the 
value exceeds the amount of loss sus- 
tained or expenses incurred by the 
said owner, the Commissioner may re- - 
cover from such owner half the 
amount of such excess as a betterment 
charge.” Proviso (i) implies that the 
compensation payable under sub-sec- 
tion (1) is liable to be increased or re- 
duced after the set-back. It envisages 
that by reason of the set-back or the 
widening of the street the property 
which still remained with the owner is 
likely, on account of the new situation, 
either to increase or decrease in value. 
If that happens, that is to be taken 
into consideration and the amount de- 
termined under sub-section (1) will 
have to be adjusted accordingly. The 
High Court is of the view that proviso 
(1) is unobjectionable as it is a prin- 
ciple governing the determination of 
compensation and can be rightly em- 
ployed in determining . the compensa- 
tion for the property acquired. The 
High Court, however, was not inclined 
to hold that proviso (ii) lays down any 
principle for determination of compen- 
sation payable for the property acquir- 
ed. It held, nevertheless, that the 
proviso was severable from the main 
part of the section and did not affect 
the provisions of sub-section (1) for 
payment of compensation. It is obvi- 
ous that itis only in very rare contin- 
gencies that proviso (ii) may become 
operative. But in considering the ques- 
tion as to whether the Act provides for 
compensation for acquisition or not, 
there can be little doubt that it does so 
in sub-section (1) of section 216. That 


it may in some rare contingencies be 
very much reduced after taking into 
account the value of the benefit con- 
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ferred on the owner by reason of the 
widening of the street is no adequate 
reason to hold that the Act does not 
provide for payment of compensation. 
As a matter of fact in an actual en- 
quiry for determihing the amount of 
compensation to be paid the authority 
charged with the duty ‘will have to 
assess, in the first instance, the value 
of the total loss or deprivation actual- 
ly suffered. The provisos - may in 
Some rare contingencies go to reduce 
the amount so determined. Proviso (ii) 
envisages a situation where the widen- 


ing of the street has so much benefit- 


ed the owner that the value of the 
benefit even exceeds the actual loss 
suffered by him. In such a case instead 
of getting any compensation for the 
loss the owner might have to pay out 
of- his own pocket. As to whether pro- 


viso (ii) prescribes .any principle for 


determination of compensation or not 
is not relevant for our present purpose. 
Both the provisos come into play only 
_ after the compensation for loss is de- 
termined under sub-section (1) of sec- 
tion 216 and since that sub-section de- 
clares that full compensation must be 
paid for the loss or deprivation suffer- 
ed by the owner it will be incorrect to 
say that the Act does not make provi- 
sion for the payment of compensation 
for the property acquired. We have, 
therefore, no hesitation in agreeing 
with the High Court that the Corpora- 
tions Act provides for the payment of 
compensation for the property acquir- 
ed under section 212. 


16. The next question is whe- 
ther the Act specifies the principles on 
which and the manner in which com- 
pensation is to be determined. The 
High Court has been of the view that 
neither principles for determination of 
compensation nor the manner of its de- 
termination has been specified and 
that is the ground on which it has held 
that the provisions of section 212 are 
unconstitutional. We are unable to 
agree with that view. What is meant 
by specification of principles for deter- 
mining compensation? In the State: of 
Gujarat v. Shantilal Mangaldas, (1969) 
3 SCR 341 at p. 357 = (AIR 1969 SC 
634), this court observed: 


“Specification of principles means 
laying down general guiding rules ap- 
plicable to all persons or transactions 
governed thereby. Under the Land 
- Acquisition Act compensation is deter- 

mined on the basis of “market value” 


of the land on the date of the notifica- 
tion under S. 4 (1) of that Act. That 
ls a specification of principle.” 


At a later stage the court again observ- 
ed at page 362: 


“Rules enunciated by the courts 
for determining compensation for com- 
pulsory acquisition under the Land Ac- 
quisition Act vary according to the na- 
ture of the -land acquired. For pro- 
perties which are not marketable com- 
modities, such as lands buildings and 
incorporeal rights, valuation has to be 
made on the application of different 
rules. Principle of capitalisation of net 
Tent at the current market rate on 
fuilt-edged securities, principle of rein- 
statement, principle of determination 
of original value less depreciation, de- 
termination of break-up value in cer- 
tain types of property which have out- 
grown their utility, and a host of other 


So-called principles are employed for 


determination of compensation payable 
for acquisition of lands, houses, incor- 
poreal rights ete.” 


The Land Acquisition Act makes mar- 
ket value at a certain date the basis for 
the determination of compensation. 
But there is no one sure way of ap- 
plying the principle. As is well known 
wher. set-back is imposed by the line 
of the street, the land actually acquir- 
ed by the Corporation may be in some 
cases a few sq. yards or even a few 
sq. inches. Then again the land acquir- 
ed may be of no significant use to any- 
body except to the Corporation as a 
part of the street. The land acquired 
may be wedge-shaped, sometimes ir- 
regular in contour and often shapeless. 
If the principle of a willing seller and 
a willing buyer is applied there ean 
possibly be no market at all for the 
property acquired, It is not suggested 
that in every case of acquisition of ® 
land for the street this. principle will 
break down. But having regard to the 
fact that in the course of widening the 
street the Corporation may have to 
acquire very irregular, shapeless and 
small pieces of land for the purposes 
of the street, a host of principles may 
have to be employed to determine the 
compensation. We asked learned coun- 
sel for the respondents what one gene- 
ral principle of determination of com- 
pensation in such cases could have 
been appropriately specified. We did 
not get any satisfactory reply. It ap- 
pears to us that this very difficulty 
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in specifying any known rule of com- 
pensation is responsible for the word- 
ing of section 216 and section 389 of 
the Act which, in our opinion, gets 
over the difficulty by providing full 
indemnification for the loss or depri- 
vation suffered by the owner of the 
building or other interests in the pro- 
perty. We have referred to the provi- 
Sions with regard to appeals. The first 
appeal lies to the Judge of the Small 
Cause Court and a second appeal to 
the District Judge. The involvement of 
Civil Courts in finally determining 


compensation imports judicial norms. . 


Since full indemnification in accordance 
with judicial norms is the goal set by 
the Act it is implicit in such a provl- 
sion that the rules for determination 
of compensation shall be appropriate 
to the property acquired and such as 
will achieve the goal of full indemnity 
against loss. In other words, the Act 


provides for compensation to be deter- 


mined in accordance with judicial prin- 
ciples by the employment of appro- 
priate methods of valuation so that the 
person who is deprived of property is 
fully indemnified against the loss. This, 
by itself, in our opinion, is a specifica- 
tion of a principle for the determina- 
tion of compensation. : 


17. As regards the manner of 
determination of compensation, it is 
provided in section 390 of the 
Corporations Act. Under that sec- 
tion the Commissicner or such 
other officer as may be’: autho- 
rised by him shall hold such enquiry 
as he thinks fit and determine the 
amount of compensation to be paid. 
Either the Commissioner or an Offi- 
cer authorised by him has to hold an 
appropriate enquiry kLefore determin- 
ing the amount of compensation. Since, 
as already seen, there is an appeal 
from such determination to the Judge 
of the Small Cause Court under S. 391 
and a second appeal to the District 
Court under section 411 it is clear that 
the enquiry must be made on broad 
judicial lines. Any arbitrary determi- 
nation is bound to be set aside in ap- 
peal because the Judges in appeal will 
be chiefly concerned tc see whether the 
enquiry is made in eccordance with 
normal judicial procedures for evaluat- 
ing the loss by the application of me- 
thods of vajuation appropriate to the 
particular acquisition before them. 
Since no limitations are placed on the 
powers of the Appellate Judges in de- 
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termining the loss in a just and appro- 
priate manner, it is expected that the 
Commissioner’ or his authorised of- 
ficer, who holds the enquiry in the first 
instance, will be guided by principles 
which meet with the approval of the 
Appellate authorities. In our opinion, 
therefore, the manner of the deter- 
mination of compensation is also speci- 
fied by the Act. 


18. Tt is conceded before us that 
if this Court holds that the Corporations 
Act has provided for the payment of 
compensation and also specified the 
principle on which and the manner in 
which compensation is to be determin- 
ed, it would not be possible to say that 
the Act is either in violation of the 
provisions of section 299 of the Gov- 
ernment of India Act, 1935 or Arti- 
cle 31 of the Constitution. 


. 19. Since the High Court had 
not considered the challenge to the 
validity of section 212 and the allied 
‘sections of the Act on the ground of 
infringement of fundamental rights 
under Article 14 and partially under 
Article 19 of the Constitution, and the 
learned counsel for both sides agree 
that the cases should be remanded to 
the High Court for disposal after con- 
sidering the points’ raised in that 
regard, we send down the cases accord- 
ingly for disposal.’ 


20. The appeals are allowed. 
The order passed by the High Court is 
set aside and the proceedings are order- 
ed to be transmitted to the High Court 
for disposal in accordance with the 
law after hearing the parties on points 
kept open and undecided by the High 
Court in its Judgment dated 5-12-1966. 
The appellants shall get one set of 
costs from the respondents other than 
the state of Gujarat in this court. 


Appeals allowed. 
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(From Jammu and Kashmir: AIR 1967 
J & K 37) 
MR. S. M. SIKRI, C. J., A. N. 


GROVER, A. N. RAY, D. G. PALE- 
- KAR, AND M. H. BEG, JJ. 


The State of Jammu and Kashmir, 
Appellant v. M. S. Farooqi and others, 
Respondents. . 


Civil Appeal No. 1572 of 1968, D/- 
17-3-1972. 


Jammu and Kashmir Government 
Servants Prevention of Corruption 
(Commission) Act (1962) — Act does 
not apply to members of all India Ser- 
vices. (X-Ref: (3) All India Services 
Act, 1951 (ii) All India Services (Disci- 
pline and Appeal) Rules, 1955). 

The Act is repugnant to the provi- 
sions of the All India Services Act 1951 
and the All India Services (Discipline 
and Appeal) Rules 1955 and it has to 
give way to these statutory provisions 


by virtue of Art. 254 of the Constitu- 


tion. (Para 37) 


' In so far as the impugned Act 
deals with the infliction of disciplinary 
punishments it is repugnant to the 
(Discipline and Appeal) Rules. Parlia- 
ment has occupied the field and given 
clear indication as to the only manner 
in which any disciplinary. action 
should be taken against the members 
of All India Service. Though the pro- 
visions of the State Act dealing with 
investigation for possible criminal pro- 
secution are not repugnant to the Dis- 
cipline and Appeal Rules, they are in- 
extricably intertwined with the provi- 
sions dealing with infliction of disci- 
plinary punishment and as such the 
whole Act must be read as to leave the 
members of the All India Services out- 
side its purview. (Para 37) 
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Ltd. 23 
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Bark of Commerce 28 
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Megh Raj v. Allah Rakhia 27 
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Subrahmanyan Chettiar v. Mut- 


tuswami Goundan 29 
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Plough Ltd. v. Forsyth 21 
(1930) 43 CLR 472, Ex parte Mc 

Lean ' 23 


(1930) AC 111 = 46 TLR 1, Attor- 
ney-General, Canada v. Attor- 
‘ney-General British Columbia 24 


(1907) AC. 65, Grand Trunk Rail- 


“way of Canada v. Attorney- 
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The Judgment of the Court was 
delivered by 


SIKRI, C. J.:— This is an appeal 
by certificate granted by the High 
Court of Jammu and Kashmir from its 
judgment dated October 31, 1966 al- 
lowing the writ petition filed by the 
petitioner-respondent, M. S. Farooqi 
of the Indian Police Service, and rest- 
raining the State of Jammu and Kash- 
mir, appellant before us, from pro- 
ceeding against him under the Jammu 
and Kashmir Government Servants’ 
Prevention of Corruption (Commission) 
Act, 1962 — hereinafter referred to as 
the Commission Act. The High Court 
held that the members of an All India 
Service serving in a State are govern- 
ed by zhe All India Services Act, 1951, 
and the Rules made thereunder, and 
the Commission Act was not applica- 
ble to them. The High Court further 
held that the Commission Act was hit 
by Art. 14 of the Constitution as 
‘there is a clear discrimination þe- 
tween the members of Al] India Ser- 
vices frosted elsewhere and the mem- 
bers of the same Service posted in the 
State inasmuch as inquiry against the 
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former for acts of corruption is to be 
held under the Central Act and the 
rules made thereunder while against 
the latter for the same acts of corrup- 
tion enquiry is to be keld under the 
Commission Act, the provisions of 
which are far more dréstic than the 
Central Act and the rules made there- 
~ under.” 


De We may briefly state the 
relevant facts which n=2cessitated the 
filing of the writ petition. The respon- 
dent before us, M. S. Farooqi, herein- 
after referred to as the petitioner, is a 
member of the Indian Police Service 
which is an All India Service. He is 
borne on the Jammu & Kashmir cadre. 
On March 12, 1964, an anonymous 
complaint was received by the Com- 
mission, set up under trae Commission 
Act. On March 20, 1964, the Commis- 


sion asked for a report from the De- 


puty Inspector General of Police. The 
Deputy Inspector. General of Police 
(Anti Corruption Organisation) raised 
the question of the jurisdiction of the 
Commission. The Commission, how- 
ever, held that the Commission Act 
was applicable in its entirety to Gov- 
ernment servants belonging to Jammu 
and Kashmir cadre of the All India 
Services. The objection raised by the 
Investigating Agency was thus |. over- 
ruled. The Investigating Agency was 
directed to continue investigation of 
the case and submit a report. There- 
upon the petitioner filed the writ peti- 
tion in the High Court challenging the 
jurisdiction of the Commission. AS 
stated above, the High Court allowed 
the petition, but later granted certifi- 
cate of fitness and the appeal filed on 
behalf of the State o? Jammu and 
Kashmir is now before us. 

| 3. The learned counsel for the 
State contends that: 


(1) The Commission Act is in pith 
and substance a law in respect of cor- 
ruption of Government servants of 
Jammu and Kashmir and only inci- 
dentally deals with members of the 
All India Services, anid is therefore 
valid in its entirety. 


(2) If such a legislation is valid, 
the Act is not discriminatory because 
all servants of Jammu and -Kashmir 
Government are treated alike and the 
same procedure applied to them for the 
trial of offences of corruption; 

(3) There is a valid classification 
on the basis of territory; and 


State of J. & K. v. M.S. Farooqi (Sikri C. J.) 


[Prs. 1-7} S. C. 1739 


(4) In any event, the procedure 
under the Commission Act is not more 
prejudicial than that under the All 
India Services Act, 1951, and the rules 
made thereunder. 


4, The first point raised by the 
learned counsel does not meet the real 
objection to the applicability of the 
Commission Act to members of the 
Indian Police Service serving in 
J ammu and Kashmir. This objection 
is that, assuming that the Commission 
Act is in pith and substance a law with 
respect to corruption of Government 
servants, it is repugnant to the provi- 
sions of the All India Service Act, 1951, 
and the All India Services (Discipline 
and Appeal) Rules, 1955 — herein- 
after referred to as the Discipline and 
Appeal Rules, and it must give way to 
the statutory provisions. 


5. It seems to us that there is 
force in the objection raised on behalf 
of the petitioner and in that view it 
is not necessary to decide the four 
points raised by the learned counsel. 


6. We are here concerned with 
the Constitution of India as applicable 
to the State of Jammu and Kashmir at 
the relevant time. Article 370 of the 
Constitution of India, inter alia, pro-. 
vides that “the powers of Parliament 
to make laws for the State (of Jammu 
and Kashmir) shall. be limited to those 
matters in the Union List and the 
Concurrent List which, in consultation 
with the Government of the State, are 
declared by the President to correspond 
to matters specified in the Instrument 
of Accession governing the Accession 
of the State to the Dominion of India 
as the matters with respect to which 
the Dominion Legislature may make 
laws for the State, and (ii) such other 
matters in the said Lists as, with the 
concurrence of the Government of the 


State, the President may by order 
specify.” 
Ts In exercise of the powers 


conferred by cl. (1) of Art. 370, the 
President, with the concurrence of the 
Government of the State of Jammu 
and Kashmir, made the Constitution 
(Application to Jammu and Kashmir) 
Order, 1954. We are concerned in this 
case with the position as it existed on 
July 16, 1962 when the Commission 
Act received the assent of the Sadar-i- 
Riyasat. The position was that Par- 
liament could legislate on List I, En- 
try 70, which reads: “Union Public 
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Services, All-India Services: Union 


Public Service Commission.” 

8. Article 246 of the Constitu- 
tion, as applied to Jammu and Kash- 
mir, then read: 


"246 (1) Parliament has exclusive 
power to make laws with respect to 
any of the matters enumerated in 
List I in the Seventh Schedule (in this 
Constitution referred to as the “Union 
List”), 

9. Articles 248 and 249 of the 
Constitution had not been made ap- 
- plicable to the State of Jammu and 
Kashmir and, therefore, all the resi- 
duary powers rested with the State of 
Jammu and Kashmir. Entry 97 of 
List I, dealing with residuary powers, 
had also been omitted. 

. 10. > Article 254, as applicable 
to the State of Jammu and Kashmir at 
the relevant time, provided: 


"254. If any provision of a law 
made by the Legislature of a State is 
repugnant to any provision of a law 
made by Parliament which Parliament 
is competent to enact, the law made 
by Parliament, whether passed before 
or after the law made by the Legisla- 
ture of the State, shall prevail and the 
law made by the Legislature of the 
State shall, to’ the extent of repug- 
nancy, be void. = 


At the relevant time there was no 
concurrent ‘list. Certain entries in the 
Concurrent List seem to have been ap- 
plied by the Order No. CO 66 of 1963 
dated September 25, 1963, for the first 
time. l 

11. From this constitutional 
scheme it follows that if a provision of 
the Commission Act is repugnant to a 
provision of the Discipline and Appeal 
Rules, 1955, then the law made by the 
State of Jammu and Kashmir must 
give way. 


12. Article 254 of the Consti- 
tution as applied above, is similar’ to 
section 109 of the Australian Constitu- 
tion which provides that “when a law 
of the State is inconsistent with a law 
of the Commonwealth, the latter shail 
prevail, and the former shall to the 
extent of inconsistency, be invalid: 


13. The learned counsel for the 
State relied on various decisions of this 
Court interpreting Art. 254, as it exists 
in the Indian Constitution. 


14. In A. S. Krishna v. State of 
Madras, 1957 SCR 399 = (AIR 1957 


ALR. 
SC 297) while interpreting S. 107 of 
the Government of India Act, 1935, 
which is similar to Art. 254 (1) of the 


Constitution, Venkatarama Ayyar, J., 
observed: 


“For this section to anole: two con= 
ditions must be fulfilled: (1) The pro- 
visions of the Provincial law and 
those of the Central Legislation must 
both be in respect of a matter which 
is enumerated in the Concurrent List, 
and (2) they must be repugnant to each 
other. It is only when both these 
requirements are satisfied that.the pro- 
vincial law will, to the extent of repu- 
gnancy, become void.” 


15. In Deep Chand v. State of 
ure’ Pradesh, 1959 Supp (2) SCR 8 at 
p. (AIR 1959 SC 648), Subba 
ee J., as he then was, seems to read 
ci. (2) of Art. 254 in a similar manner. 

: In Prem Nath Kaul v, State 
of Jammu and Kashmir, 1959 Supp (2) 
SCR 270 = (AIR 1959 SC 749) Gajen- 
ileal J., as he then was, observ- 
ed: 


: "Besides, it is clear that the essen- 
tial condition for the application of 
Art. 254 (1) is that the existing law 
must be with respect to one of the 
matters enumerated in the Concurrent 
List; in other words, unless it is shown 
that the repugnancy is between the 


provisions of a subsequent law and - 


those of an existing law in respect of 
the specified matters, the Article 
would be inapplicable; and, as we have 
already pointed out, Schedule Seven 
which contains the three Legislative 
Lists was not then extended to the 
State: and-it is, therefore, impossible 
to predicate that the matter covered 
by the prior law is one of the matters 
enumerated in the Concurrent List. 
That is why: Art. 254 cannot be invok- 
ed by the appellant.” 


17. Art. 254, as applicable to 
the State of Jammu and Kashmir, at 
the time this ‘judgment was delivered, 
was in the same form as in the Indian 
Constitution.. This Court was not then 
dealing with Art. 254 in the form wita 
which we have to deal with. 


18. We may mention that this 
Court left open the question regarding 
the interpretation of Art. 254 (1) in the 
following words in Ch. Tika Ramji v. 
State of Uttar Pradesh: 1956 SCR 393 
at p. 424 = (AIR 1956 SC 676) - 


“We are concerned here with the 
repugnancy, if any, arising by reason 
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of both Parliament anj_ the State 
Legislature having operated in the 
same field in respect of a matter enu- 
merated in the Concurrent List, ie., - 
foodstuffs comprised in Entry 33 of 
List III and we are, therefore, not call- 
ed upon to express any opinion on the 
controversy which was raised in regard 
to the exact scope and extent of Arti- 
cle 254 (1) in regard to “a law made 
by Parliament which Farliament is 
competent to enact”, as tc whether the 
legislative power of Parliament there- 
in refers to List I, List III and the 
residuary power of legislation vested 
in Parliament under Article 248 or is 
confined merely to the matters enume=- 
rated in the Concurren: List (Vide 
A.LR. 1942 Cal. 587 contza, per Sulai- 
man, J., in 1940 F.C.R. 1€5 at p. 226).” 


Tt seems to us that the above cases 
are not applicable as the language of 
Art. 254 as applicable to J & K is 
different. 


19. On the wording of Art. 254, 
as it existed when the Ccmmission Act 
was enacted, it seems to us that there 
is no escape from the cear wording 
of the article. It says ir plain words 
that if there is any repugnancy be- 
tween the law made by the State and 
the law made by Parliament the law 
made by the Legislature of the State 
must give way. 


20. So, the only question to be 
determined is whether there is any 
repugnancy between the Discipline and 
Appeal Rules and the Commission Act. 
We may state that we are not concern- 
ed with the meaning ascribed to Arti- 
cle 254, as it exists in the Indian Con- 
stitution and which was interpreted 
by the judgments referred to above. 


21. In 1956 SCR 393 = (AIR 
1956 SC 676), this Court examined the 
question of repugnancy. It referred to 
varicus authorities and concluded that 
either there must be inconsistency in 
the actual terms of the Act enacted by 
Parliament and the impugned State 
Act or the law enacted by Parliament 
be intended to be a complete and ex- 
haustive code: in other words, express- 
ly or impliedly evince an intention 
to cover the whole field. Various tests 
have been suggested by ‘various autho- 
rities as to how to determine whether 
there is any inconsistency or repug- 
nancy. Bhagwati, J., refezred to Nicho- 
las — Australian Constitution, 2nd 
ed. p. 303 — who had suggested three 
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tests of inconsistency or repugnancy, 
namely: s l 


(1) There must be inconsistency 
in the actual terms of the competing 
statutes. 


(2) Though there may be no direct 
conflict, a State law may be inopera- 
tive because the Commonwealth law, 
or the award of the Commonwealth 


‘Court, is intended to be a complete ex~ 


haustive code. 
(3) Even in the absence of inten- 


' tion, a conflict may arise when both 


State and Commonwealth seek to exer- 
cise their powers over the same sub- 
ject matter. 

In 1959 Supp (2) SCR 8 = (AIR 1959 
SC 648) Subba Rao, J., as he then was, 
speaking for the Court, observed on 
the question of repugnancy: 

*Repugnancy between two statu- 
tes may thus be ascertained on the 
basis of the following three principles: 

(1) Whether there is direct con- 
Flict between the two provisions; 

(2) Whether Parliament intended 
to lay down an exhaustive code in res- 
pect of the subject matter replacing 
the Act of the State Legislature; and 

(3) Whether the law made by 


Parliament and the law made by the 


State Legislature 
field.” 


We may also refer to the observations 
of Evatt, J., in Stock Motor Plough 
Ltd. v. Forsyth, (1932) 48 CLR 128 at 
p. 147, which were extracted in Tika 
Ramji’s case, 1956 SCR 393 = (AIR 
1956 SC 676): 


“It (the test of covering the field) 
is.no more than a cliche for express- 
ing the fact that, by reason of the sub- 
ject matter dealt with, and the method 
of dealing with it, and the nature and 
multiplicity of the regulations pres- 
cribed, the Federal authority has ado- 
pted a plan or scheme which will be 
hindered and obstructed if any addi- 
tional regulations whatever are pres- 
cribed upon the subject by any other 
authority, if, in other words, the sub- 
ject is either touched or trenched up- 
on by State authority.” 


22. It has been held in Austra- 
lia that S. 109 of the Australian Con- 
stitution is not limited in its applica- 
tion to cases where both sets of provi- 
sions deal with the same subject mat- 
ter. Wynes in his “Legislative, Execu- 
tive and Judicial Powers in Australia” 


occupy the same 
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4th ed. states the general principles as 
applicable to Australia at page 101. 
Some of these principles may be set 
out: 


“1. It is essential to consider first 
whether the question of inconsistency 
arises. Thus, if the Commonwealth 
have no power to pass the law under 
consideration or the law is otherwise 
invalid, the matter is ended and sec- 
tion 109 does not arise. Similarly, sec- 
tion 109 does not arise where the State 
Jaw is invalid on other grounds. 


3. It matters not which Act is firs 
in point of time. 

7. Where there is not a direct con- 
flict or discrimination, there may still 
be inconsistency if the State attempts 
to govern conduct or to deal with a 
matter which has already been dealt 
with bya law of the Commonwealth 
intended to express completely exha- 
ustively or exclusively the law govern- 
ing a certain subject matter. The ques- 
tion in every case is: what is the in- 
tention of the Commonwealth Parlia- 
ment? Is it an intention to lay down 
the whole of the law on a certain sub- 
ject? If so, that subject is withdrawn 
` from State control, but, as we have 
seen from the reasoning of Dixon J., 
in the 44-hour Case, it is withdrawn 
not from any of all State legislation 
which may affect or have some connec- 
tion with it, but only from State legis- 
lation which attempts to govern it in 
the character in virtue of which it is 
regulated by Commonwealth law. 

8. It is not essential to the opera- 
tion of sec. 109 that the two Acts 
considered as a whole should be upon 
or “with respect to” the same subject 
matter, but where the inconsistency 
sought fo be established is between 
Commonwealth intention to deal exclu- 
sively with a certain subject and State 
law dealing with conduct which may 
conceivably form a portion of that 
subject, the question is whether the 
State Act deals with such conduct as 
forming an element in the subject in- 
fended to be exclusively governed by 
Commonwealth law. This question is 
one which must be decided in the cir- 
cumstances of each particular case.” 

23. The Judicial Committee of 
the Privy Council, in O’Sullivan v. 
Noarlunga Meet Ltd. 1957 AC 1 at 
p. 28 approved of the following lines 
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from the judgment of Dixon J. in Ex 
oe aie (1930) 43 CLR 472 at 
Dp. : 

“The inconsistency does not lie in 
the mere coexistence of two laws 
which are susceptible of simultaneous 
obedience. It depends upon the inten- 
tion of the paramount legislature to 
express by its enactment, completely, 
exhaustively, or exclusively, what 
shall be the law governing the parti- 
cular conduct or matter to which its 
attention is directed. When a Federal 
Statute discloses such an.intention, it 
is inconsistent with it for the law of 
a State.to govern the same conduct or 
matter.” 


24. In Canada this question has 
arisen in a number of cases and 
these cases are relevant because 
in Canada paramountcy is said to 
be tied up with the “trenching” 
doctrine in the first of the four propo- 
Sitions laid down in the Fish Canneries 
case — Attorney General, Canada v. 
Attorney-General, British Columbia, 
(1930) AC 111 and the fourth proposi- 
tion was in these words: 


“There can be a domain in which 
provincial and Dominion legislation 
may overlap in which case neither legis- 
lation will be ultra vires if the field is 
clear, but if the field is not clear and 
the two legislation meet the Dominion 
legislation must prevail.” (See G. T. R. 
v. A. G. Can., (1907) Ac 65—See Laskin 
Canadian Constitutional Law 3rd Ed. 
p. 105). 

25. Sulaiman, J., examined this 
questionin Subrahmanyan Chettiar v. 
Muthuswami Goundan, 1940 FCR 188 
at pp. 231, 240, 241 = (AIR 1941 FC 
47). He observed: 


“It seems to me that the principles 
of interpretation laid down by their 
Lordships in the Canadian cases cannot 
be brushed aside by simply saying that 
they relate to a different Constitution. 
Those principles are not only of the 
greatest weight but must be a guide to 
us even in interpreting the Indian Con- 
stitution. Of course, we cannot inter- 
pret the language of any section in the 
Indian Act in the light of the interpreta- 
tion of the corresponding section in the 
Canadian Constitution. That has to be 
avoided; but the principles of interpre- 
tation that have been established can- 
not be ignored. At the same time it 
would be dangerous to import only a 
part of the doctrine and exclude ano- 
ther part. Partial application may 


1972 


frustrate the very object for which the 
rule of law was deduced. The two 
doctrines of incidental encroachment 
and unoccupied field are closely relat- 
ed. I would go further and say that 
they are indissolubly connected. We 
cannot import the doctrine of inciden- 
tal encroachment in favour of the Pro- 
vinces, and refuse to import the 
doctrine of unoccupied feld which is 
in favour of the Centre. The two must 
go hand in hand. To allcw Provincial 


legislatures to encroach upon the ex-, 


clusive Federal field, even though in 
an indirect way, when there is a 
Central legislation already occupying 
the field, would be to give the former a 
free hand in nullifying Central Acts re- 
lating to matters'in the Federal List. 
Such a carte blanche could hardly have 
been contemplated. The scheme of 
Section 100 of the Act is to exclude 
completely from the authority of the 
Provincial Legislature the power to 
Legislate with respect to. subjects in 
List I. If in consequence of certain 
difficulties that Provincial Legislatures 
would experience by a rigid enforce- 
ment of such an exclusion we must in 
interpreting the words “with respect to” 
import the Canadian doctrine of 
permissibility of incidental encroach- 
ment, we must then at the same time 
import the other allied doctrine 
also that such an encroachment is 
permissible only when the field is 
actually unoccupied. It is only 
in this way that actual clash þe- 
tween the Centre and the Provinces can 
be avoided, which I think we must. 
This will also explain the apparent 
gap in Section 107 (1) of the Act, that 
gap being filled in by the provisions of 
Section 100.” 


26. Varadacharian J., left open 
the point whether the provisions of the 
impugned Act may also be void under 
Section 107 of the Constitution Act in- 
sofar as they are repugnant to the 
provisions of the Negctiable Instru- 
ments Act. He observed: 


“The validity of this contention 
will depend upon the import of the ex- 
pression ‘federal law” occurring: in 
the opening part of sub-section (1) 
of Section 107. It may be conceded 
that the words “which the Federal 
Legislature is competent to enact” may 
refer to the first List also and they 
need not be qualified by the words 
occurring later and ‘referring to the 
Concurrent Legislative List; because, 
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if these later words were intended to 
qualify the opening words of the sub- 
section also, it would not have been 
necessary to use the words “which the 
Federal Legislature is competent to en- 
act” in the earlier portion.” 


He further saw a possible anomaly in 
the operation of Section 107, viz., 
“that while provincial legislation in res- 
pect of subjects in the Concurrent List 
cannot ‘override “existing Indian law” 
except when assented to by the Gover- 
nor General, such legislation in respect 
of subjects enumerated in List II may 
without any such safeguard override 
pre-existing enactments even of the 
Central Legislature if they relate to 
subjects specified in List 1.” 


27. The learned counsel for the 
State relies onthe decision ofthe Privy 
Council in Megh Raj v. Allah Rakhia, 
(1947) FCR 77 at pp. 85, 88 = (AIR 
1947 PC 72) in support of his pro- 
position that if the impugned legisla- 
tion is a law not with respect to All 
India Services but a law with respect 
to Corruption of Publie Officers it is 
within the jurisdiction of the State 
Legislature, and no question of re- 
pugnancy arises. He relies particularly 
on the following observations: 

“Thus both parties rightly constru- 
ed Section 107 as having no application 
in a case where the province could show 
that it was acting wholly within its 
powers under the Provincial List and 
was not relying on any power confer- 
red on it by the Concurrent List.” 


“It follows that in their Lordships’ 
judgment there is not sufficient ground 
for holding that the impugned Act, or 
any part of it, was invalid. As a whole 
it fell within the powers given to the 
province by Items 2 and 21 of List II, 
without any necessity to invoke any 
powers from the Concurrent List, List 
Ill. Accordingly questions of repugn- 
ancy under S. 107 of the Constitution 
Act do not arise and need not be consi- 
dered here.” 


But if the facts are examined it would 
be clear that these observations do not 
assist the appellant. The Act which, 
was impugned was the Punjab Restitu- 
tion of Mortgaged Lands Act, 1938, and 
it was argued that the provisions of the 
impugned Act were repugnant to 
certain existing Indian Laws, viz. 
Indian Contract Act and the Code of 
Civil Procedure, which fell within 
Entries 8 and 10 of List III of the 
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Government of India Act, 1935. Entry 8 
dealt with “transfer of property other 
than agricultural land: registration of 
deeds and documents” and Entry 10 
dealt with “Contracts, including 
partnership, agency, contracts of carri- 
age, and other special forms of contract, 
but not including contracts relating to 
agricultural land.” The Privy Council 
came to the conclusion that the impugn- 
ed Act was within Items 2 arid 21 of 
List II. Their Lordships observed: 


“Tf, as their Lordships think, the 
impugned Act is limited to agricultural 
land, items 7, 8 and 10-of List III do 
not affect the position, since agricul- 
tural land is excluded in these entries. 
But in any event, the Act does not deal 
with wills or the transfer of property 
at all; it does certainly deal with mort- 
gages, but as their Lordships have al- 
ready stated, mortgages, though not 
expressly mentioned in the Constitu- 
tion Act, are properly to be classed not 
under the head of contracts, but as 
Special transactions ancillary to the 
entry of “land.” .” 


In this case it was obvious that there 
was no conflict between legislation on 
entries in List II and legislation on 
entries in List III; the conflict if at all 
was with the existing Indian laws. 
The Privy Council had not to deal 
with the matter with which we are 
concerned, viz., when a valid State 
legislation comes into conflict with a 
competent legislation of Parliament 
under List I. 


28. Similarly, in Prafulla 
Kumar Mukherjee v. Bank of Com- 
merce, (1947) FCR 28 at p. 34 = (AIR 
1947 PC 60) there was alleged conflict 


between the Bengal Money Lenders — 


Act, 1940, and an existing Indian law, 
namely, Negotiable Instruments Act. 
It was urged before the Privy Council 
that “if outside the authorized field the 
impugned Act conflicts with a Federal 
Law —in the sense in which the words 
are used in Section 107 of the Consti- 
tution Act — it may be that its provi- 
sions would be ineffective. The answer 
to the suggestion that there is any such 
conflict here is threefold: (i) There 
is no conflict or inconsistency between 
‘the impugned Act and the Negotiable 
Instruments Act; (ii) If there is a con- 
flict, then the Negotiable Instruments 
Act is not a Federal law within the 
meaning of Section 107 of the Constitu~ 
tion Act; (iii) If there is a conflict, and 
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if the Negotiable Instruments Act is a 
Federal law, then the conflict is with 
that part af the Federal Law which is 
in the field of contract, which is with- 
in the power conferred by List ITI, the 
Concurrent List, and the conflict is 
cured by the provisions of Section 107, 
sub-section (2) of the Constitution Act, 
because this is a case where the Act 
was reserved for the consideration of 
the Governor-General, and therefore 
the Provincial law in the province 
would prevail”. 


29. The Privy Council posed 
three questions. (1) Does the Act in 
question deal in pith and substance 
with money-lending? (2) If it does, is 
it valid though it incidentally trenches 
on-matters reserved for the Federal 
Jegislature? (3) Once it is determined 
whether the pith and substance is 
money-lending, is the extent to which 
the Federal field is invaded a material 
matter? They answered the first ques- 
tion in the affirmative. Dealing with 
the second question, the Privy Council 


- observed: 


“Moreover, the British Parliament 
when enacting the Indian Constitution 
Act had a leng experience of the work- 
ing of the British North America Act 
and the Australian Commonwealth Act 
and must have known that it is not in 
practice possible to ensure that the 
powers entrusted to the several legis- 
latures will never overlap.”. 


The Privy Council approved of certain 
observations of Sir Maurice Gwyer, 
C. J. and then observed: 


“But the overlapping of subject- 
matter is not avoided by substituting 
three lists for two, or even by arranging 
for a hierarchy of jurisdictions. Sub- 
jects must still overlap, and where they 
do, the question must be asked what 
in pith and. substance is the effect of 
the enactment of which complaint is. 
made, and in what list is its true 
nature and character to be found. If 
these questions could not be asked, — 
much beneficent legislation would be 
stifled at birth, and many of the sub- 
jects entrusted. to provincial legislation 
could never effectively be dealt with.” 
Dealing with the third question, the 
Privy Council observed: 


“No doubt it is an important 
matter, not as their Lordships think, 
because the validity of an Act 
can be determined by discriminating 
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between degrees of invasion, but for the 
purpose of determining what is the 
pith and substance of the impugned 
Act. Its provisions may advance so far 
into Federal territory és to show that 
its true nature is not concerned with 
“provincial matters, but the question is 
not, has it trespassed more or less, but 
is the trespass, whatever it be, such as 
to show that the pith and substance of 
the impugned Act is not money lending 
but promissory notes or banking?” 


Their Lordships further observed. 


“Does the priority of the Federal: 


legislature prevent the Provincial legis- 
Tature from dealing with any matter 
which may incidentally affect any item 
fin its list, or in each case has one to con- 
sider what the substance of an Act is 
and, whatever its ancillary effect, attri- 
. bute it to the appropriace list according 
to its true character?” 

In this case there was no conflict alleg- 
ed with the Federal legislation on an 
item in List 1, and what they were con- 
at was conflict w-th the existing 
aw. 


30. In 1957 SCR 399 = (AIR 
1957 SC 297) the conflict alleged was 
between the Madras Prohibition Act, 
1937, on the one hand and the Indian 
_ Evidence Act, 1872 and the Code of 
Criminal Procedure, 1898 on the other. 
This Court held that the impugned Act 
in question was a law with respect to 
Entry 31, List II, and observed: 

"The Madras Prohibition Act is 
thus in its entirety a law within the ex- 
clusive competence of the Provincial 
Legislature, and the question of repug- 
- nance under Section 107 (1) does not 
arise.” ' 
The Court did not address itself to the 
question whether assuming that it was 
a law with respect to Entry 31, List IT 
and not a law with resrect to Entries 5 
and 2 respectively of List III, yet what 
is to happen if the exist.ng laws, name- 
ly, the Evidence Act and the Criminal 
Procedure Code, were in fact re- 
pugnant. 
then not concerned with Parliamentary 
legislation under List I and also was 
net concerned with Article 254 in the 
form as it existed at the relevant time 
as applicable to the State of Jammu 
and Kashmir. 

31. We may mention that this 
Court upheld the provisions of the 
Bombay Prohibition Act, 1949, under 


Article 254 (2) in Ukha Kolhe v. State 


of Maharashtra, AIR 1963 SC 1531 in- 
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At any rate, this Court was ` 
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sofar as they were inconsistent with 
the provisions of the Code of Criminal 
Procedure. 


32. The Tearned counsel for 
the appellant referred to Calcutta Gas 
Company v. State of West Bengal, 
(1962) Supp 3 SCR 1 = (AIR 1962 SC 
1258), but we are unable to see how 
it helps the appellant’s case. In that 
case the Court was concerned with re- 
conciling certain entries and observed 


that “entries in the lists are only legis- 


lative heads or fields of legislation; 
they demarcate the area over which 
the appropriate legislature can ope- 
rate. It is well settled that widest 
amplitude should be given to the 
language of the entries. But some 
of the entries in the different List 
or in the same List may overlap 
and sometimes may also appear to be 
in direct conflict with each other. 
It is then the duty of this Court to re- 
concile the entries and bring harmony 
between them.” But in this case we 
are not concerned with any question of 
harmonising the entries because we 
have on the one hand a specific entry 
in List I and on the other hand a resi- 
duary List. 


.33. Now it remains to be seen 
whether the impugned Act is repug- 
nant to the provisions of the All India 
Service (Discipline and Appeal) Rules, 
1955. We may first notice the provisions 
of the Discipline and Appeal Rules. 
Rule 3 prescribes certain penalties, 
which may for good and sufficient rea- 
sons, and as hereinafter provided be 
imposed on a member of the Service. 
The penalties include censure, with- 
holding of increments-or promotion; re- 
duction in rank, removal from service 
and dismissal from service, ete. The 
authority to institute proceedings and 
to impose penalties is mentioned in 
Rule 4. It is the Government, under 
whom the member is serving at the 


time of the commission of an act or 


omission which renders him liable to 
any penalty, which is competent alone 
to institute disciplinary proceedings 
and that Government can also impose 
all the penalties specified in Rule 3 
except the penalty of dismissal, re- 
moval or compulsory retirement which 
order can only be passed by an order 
of the Central Government. Rule 5 pre- 
scribes the procedure for imposing 
penalties. The grounds on which it is 
proposed to take action shall be reduc- 
ed to the form of definite charge or 
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charges which shall be communicated 
to the member of the Service charged 
together with a statement of the allega- 
tions on which each charge is based 
and of any other circumstances which 
it is proposed to take into consideration 
in passing orders on the case. A 
member of the service is given reason- 
able time to put in a written statement 
of defence. It enables him to be heard 
if he so desires. The member of the 
Service is entitled to have access to 
official records. After the written state- 
ment is received, if such is filed, the 
Government may appoint a Board of 
Inquiry or an Inquiry Officer to enquire 
into the charges or the Government 
enquires into the charges itself. 


34. In brief, detailed rules are 
laid down regarding the manner of 
holding the enquiry. Rule 6 provides 
for consultation with the Union Public 
Service Commission. Rule 7 deals 
with suspension during disciplinary 
proceedings and Rule 8 deals with sub- 
sistence allowance during suspension. 
Rule 9 deals with payment of pay and 
allowances and treatment of service on 
reinstatement. A right of appeal is 
given against certain orders and 
Rule 20 provides for a memorial to be 
submitted to the President. 


35. These rules are a complete 
code as far as infliction of penalties 
prescribed in Rule 3 is concerned. 


36. The Commission Act pro- 
vides for the constitution of one or 
more Commissions to be konwn as the 
Anti-Corruption Commissions to hold 
enquiry into the charges of corruption 
and misconduct, as defined in Sec- 
tions 3 and 4 of the Commission Act, 
against all Government servants includ- 
ing members of All India Services. 
The Commission is provided with an 
investigating agency to investigate into 
the charges. -Section 10, before its 
amendment, provided for an enquiry 
by the Commission either suo motu or 
on a report in. writing by certain offi- 
cers. Under Section 11 every person 
is entitled to complain to the Commis- 
sion against a Government servant. 
Section 12 provides for a preliminary 
examination of the complaint. The 
Commission may either dismiss the 
complaint or, if in its opinion there are 
sufficient grounds for taking further 
proceedings in the complaint, the Com- 
mission shall cause the substance of 
the allegations to be drawn into dis- 
tinct articles of charges and summon 
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the accused to appear before it. Under 
sub-section (5) of Section 12, as it ex- 
isted before its amendment in 1969, 
the Government servant had to be 
placed under suspension after the 
charges were drawn up against him by 
the Commission. Section 13 provides 
for procedure at the enquiry. Sec- 
tion 17 requires the Commission to re- 
cord its findings on the various articles 
of the charge and submit its recom- 
mendation to the Sadar-i-Riyasat. - If 
any of the charges are held to have 
been established against the accused, 
the Commission: has to recommend 
the punishment mentioned in this sec- 
tion. Under sub-section (2) of Sec- 
tion 17 the Commission may, in addi- 
tion to the punishment referred to in 
sub-section (1), recommend that the 
accused be declared for ever or for any 
shorter period of time to be specified, 
incapable of holding or being appointed 
to any public office. Sun-section (3) 
provides that in a fit case the Commis- 
sion may recommend that the accused 
be prosecuted for any offence ina 
Court of law. Sub-section (7) specifi- 
caily deals with members of the All 
India Services and provides that in their 
case the Sadar-i-Riyasat may recom- 
mend the imposition of the punishment 
to the appropriate authority. There are 
various other incidental provisions 
which we need not detail. 


37. From the perusal of the 
provisions of the two statutory laws, 
namely, the All India Services (Disci- 
pline and Appeal) Rules, 1955, and 
the Jammu and Kashmir Government 
Servants’ (Prevention of Corruption) 
(Commission) Act, 1962, it is impossi- 
ble to escape from the conclu- 
Sion that the two cannot go to- 
gether. The impugned Act provi- 
des for additional punishments not 
provided in the Discipline and 
Appeal Rules. It also provides for 
suspension and infliction of some 
punishments. It seems to us that in- 
sofar as the Commission Act deals 
with the infliction of disciplinary 
punishments it is repugnant to the 
Discipline and Appeal Rules. Parlia- 
ment has occupied the field and given 
clear indication that this was the only 
manner in which any disciplinary 
action should be taken against the 
members of the All India Service. In- 
sofar as the Commission Act’ deals with 
a preliminary enquiry for the pur- 
poses of enabling any prosecution to 
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be launched it may be within the legis- 
lative competence of she Jammu and 
Kashmir State and not repugnant to 
the provisions of the Discipline and 
Appeal Rules. But as the provisions 
dealing with investigacion for possible 
criminal prosecution are inextricably 
intertwined with the provisions deal- 
ing with infliction of disciplinary 
punishment the whole Act must be 
read down so as to leave the members of 
|the All India Services outside its pur- 
view. 

38. We accordingly hold that 
the provisions of the Commission Act 
do not apply to the m2=mbers of the 
All India Services. Accordingly we 
dismiss the appeal. As the respondent 
was not represented there would be 
no order as to costs. We thank Mr. 
G.: L. Sanghi for assisting us as ami- 
cus curiae. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 1747 
(V 59 C 325) 
(From: Calcutta)* 
- AN. RAY, L D. DUA AND M. H. 
BEG, JJ. 

The Assistant Callector of Cus- 
toms, Calcutta and others, Appellants 
v. Dutex Clock Co., Respondent. 

Civil Appeal No. 1093 of 1967, D/- 
5-5-1972. 

Sea Customs Act (1878), Ss. 37 
and 57 — Interpretation of — Vessel 
allowed to break bulk before 12 
' © Clock mid-night or night between 
Feb. 28 and March 1, 1961 — Goods 
are assessable to duty at rate as on 
Feb. 28. 

It is not correct tc' say that Ss. 37 
and 57 contemplate the making of a 
final entry inward aftar the arriving 
vessel begins to break bulk and where 
the vessel was actually allowed to 
break bulk before 12 O’Clock mid- 

ywent—on. the night besween February 
of and Marchi. “i961 the vessel must 


be held to have started preaking hulk 


after the requisite order was given for 
its entry inward as contemplated by 
Ss. 37 and 57 and the goods would be 
assessable to duty at the rate appli- 
cable as on February 28, 1961 i.e. at 
10% ad valorem. (Para 7) 


#(A. F. O, O. No. 137 of 1963, D/- 8-4- 
1965 — Cal.) 
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The rate of duty 


Asst. Collector, Customs v. Dutex Clock Co. [Prs. 1-2] S. C. 1747 


R. H. Dhebar and S. N. Nayar, 
Advocates, for Appellants: M/s. A. N. 
Sinha and P. K. Mukherjee, Advocates, 
for Respondent. 


The following Judgment of the 
Court was delivered by 

DUA, J.— In this appeal with 
certificate granted by the Calcutta 
High Court under Art. 133 (1) (b) of 
the Constitution the only question 
requiring determination relates to the 
point of time at which the rate of duty 
with respect to the goods imported by. 
the respondent, Dutex Clock Company, 
from Japan is to be fixed. The res- 
pondent, a manufacturer of clocks, im- 
ported 87 cases of steel strips of Japa- 
nese origin for its manufacturing busi- 
ness. Those cases were shipped per 
steam ship “Narasau Maru’, a Japa- 
nese vessel which arrived at the Port 
of Calcutta some time on February 28, 
1961. According to the respondent 
s. s. Narasau Maru began discharging 
her cargo at about 8.55 pm. on the 
same day after completing all customs 
formalities. All the 87 cases were 
landed at shed no. 7 C. J. belonging to 
the Commissioners for the Port of Cal- 
cutta and the customs officials assess- 
ed the duty on the goods at 10% ad 
valorem amounting to Rs. 1,934.40 nP. 
applicable to the 
goods if imported on February 28, 
1961 was 10% of the value but as a 
result of the Finance Act of 1961 the 
duty was raised to 50% of the value 
with effect from March 1, 1961. The 
assessment made at 10% was cancell- 
ed on March 8, 1961 and the duty was 
calculated at 50% ad valorem. The 
respondent was accordingly called up- 
on to make an extra payment of Rupees 
7,737.60 nP. The respondent paid this 
amount under protest and received 
delivery of the full consignment on 
March 22, 1961. Having failed to get 
the refund of the excess amount paid 
under protest the respondent approach- 
ed the High Court at Calcutta under 
Art. 226 of the Constitution praying 
inter -alig for a suitable writ or direc- 
tion for quashing the order of assess- 
ment dated March 8, 1961 and the 
order dated May 29, 1961 rejecting res- 
pondent’s claim for refund of the ex- 
cess payment. ~ 

2. A learned single Judge of 
Calcutta High Court (B. N. Banerjee J.) 
after hearing both sides discharged the 
rule, holding that under Explanation 
(b) to S. 37 of the Sea Customs Act, 8 
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of 1878 (hereinafter called the Act) the 
bill of entry with respect to s. s. 
Narasau Maru must be deemed to 
have been delivered on the date of 
final entry which was made on March 
1, 1961 with the result that the duty 
was correctly assessed at 50% ad valc- 
rem under the new tariff rate. 


3. On Appeal a Division Bench 
of the Calcutta High Court (G. K. 
Mitter and B. C. Mitra JJ.) re- 
versed the decision of the learn- 
ed single Judge and observed that 
“the bil of entry filed by the 
Clearing Agents of which the original 
was before the court shows that it bore 
date February 28, 1961 and was also 
signed by the officer of Customs on 
that date.” After considering the mate- 
rial on the record G. K. Mitter J., who 
wrote the main judgment said: 


“I find myself unable to agree 
with the conclusion of the learned trial 
Judge. The documents disclosed show 
that the manifest was delivered on Fe- 
bruary 20, 1961 and that on the same 
day the shipping agents made an ap- 
plication for an order for entry in- 
wards of the vessel using the word 
“provisional” in connection therewith 
but submitting the import general 
manifest in duplicate undertaking to 
submit store list, master’s receipt etc. 
within 24 hours after arrival of the 
steamer in port. The bill of entry was 
also submitted on February 28, 1961. 
On the application of the entry in- 
wards of the vessel on February .20, 
1961 an order was made on the same 
date to the effect that the vessel might 
be entered. Consequently all the for- 
malities necessary. for breaking of the 
bulk were completed on February 28, 
1961, and the rate of the duty applica- 
ble was that in force when the bill of 
entry was delivered on February 28, 
1961, in terms of the explanation to 
section 37. Accordingly, the rate of 
duty must be the rate which was in 
force on that date. I find myself un- 
able to accept the™ contention of the 


respondents that the bulk was permit-- - 


ted to be broken under a speciai pass 
under Section 59.” 


4. The Division Bench did not 
accept the present appellants’ conten- 
tion that the. bulk was permitted to be 
broken under a special pass under S. 59. 
‘No such case appeared to have been 
made out before the learned single 
Judge of the High Court there being 


A. I. R. 
no reference to S. 59 in his judgment. 
The Division Bench, allowing the ap- 
peal, made absolute the rule as origi- 


nally issued by the High Court on the 
present respondent’s writ petition. 


5. Before us Shri Dhebar, 
Iearned counsel for the appellant, has 
contended that the bill of entry in the 
present case must be deemed to have 
been delivered to the Customs Collec- 
tor under S. 85 of the Act on March 1, 


1961 and not prior to that date with- 


the result that the proper duty payable 
would be the revised duty at the rate 
of 50% of the value of the goods im- 
ported. The duty leviable on the 
goods imported could be assessed only 
after the delivery of such bill of entry 
as provided by S. 87. We are wholly 
unable to accept this contention. 

- Sections 37 and 57 of the 
Act which seem to us to govern the 
case read: . 

“37. Alteration of import duty or 


. tariff valuation. 


The rate of duty and the tariff-valua- 
tion (if any) applicable to any goods 
imported shall be the rate and valua- 


tion in force on the date on which the ` 


bill of entry thereof is delivered to the 
Customs Collector under Section 86: 

. Provided that, if such goods are 
warehoused under this Act, the rate 
and valuation (if any) applicable there- 
to shall be the rate and valuation in 
force on the date of the actual removal 
of such goods from the warehouse in 
the case of goods delivered out of a 
warehouse for home consumption, and 
in the case of goods delivered out ofa 
warehouse for removal under bond .to 
be re-warehoused where the duty is 
paid on such goods without their being 
re-warehoused, the rate and valuation 


‘(if any) in force on the date on which 


duty is paid. 

Explanation.— A bill of entry shall, 
for the purposes of this section, be 
deemed to be delivered — . 


(a) when it is first presented= to 


the proper officer-oi-Customs; or 

(by where it is delivered in anti- 
cipation of the arrival of the import- 
ing vessel, on the date on which an 
order is given under section 57 for the 
entry of the vessel inwards.” 
"57. Bulk not to be broken until 
manifest etc., delivered, and vessel en- 
tered inwards: p 
No vessel arriving in any customs port 
shall be allowed to break bulk until a 
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manifest has been delivered as herein- 
before provided; nor until a copy of 
such manifest, together with an appli- 
cation for entry of such v2ssel inwards, 
has been presented by the master to 
the Customs Collector, and an order 
has been given thereon for such en- 
try.” ; l 

T. It is clearly provided in the 
explanation to S. 37 that a bill of entry 
is to be deemed to be delivered for the 
purposes of this section on the date on 
which an order is given under S. 57 for 
the entry of the importinz vessel in- 
wards where inter alia it is delivered in 
anticipation of the arrival of the said 
vessel. It is contended on behalf of 
the appellant that the bill of entry in 
the present case was delivered in anti- 
cipation of the arrival of s. s. Narasau 
Maru on February 20, 1961. Now this 
would only mean that the bill of entry 
should -be deemed to be delivered on 
the date on which the order is given 
under S. 57 for the entry of the vessel 
inwards. Under S. 57 no vessel is to 
be allowed to break bulk until a mani- 
fest has been delivered: nor until a 
copy of such manifest together with an 
application for entry of such vessel 
inwards is presented by the Master to 
the Customs Collector and an order 
given thereon for such entry. Bulk, 
therefore, could not be broken until 
such an order had been given. In the 
present case it is not denied that the 
vessel s. s. Narasau Maru was actual- 


ly allowed to break tLulk before 12 


O’clock mid-night on the night between 


February 28 and March 1, 1961 (em- 
phasis supplied). If that -be so, then, 
unless it is explained by the appellant 
that all the . formalities constituting 
conditions precedent were not com- 


plied with showing by convincing 
material the reason fo? such _non-- 
compliance, __it- -must “b2° held. that 


the--vessel had begun’ to break 
bulk in accordance. with law. In 
other words the vessel must be 
held to have started breaking bulk 
after the requisite order was given 
for its entry inward as contemplated 
by Ss. 37 and 57. The order for entry 
of the vessel inwards having not been 
produced by the appellart who was 
expected to produce the same, to jus- 
tify cancellation of the original assess- 
ment made on` February 28, 1961 
which may appropriately be assumed 
to have been correctly made, and its 
replacement by the revised assessment 
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at a higher rate, the Division Bench of 


S. C. 1749 
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the High Court was, in our opinion, 
right in allowing the appeal and mak- 
ing absolute the Rule as originally 
issued by that Court. Our attention 
has not been drawn to any material on 
the record which would show that the 
original assessment of duty on the 
goods at 10% ad valorem was made on 
an erroneous assumption of facts. The 
Division Bench relied on Ex. 1-A, 
which is an entry on the application 
dated February 20, 1961 seeking an 
order for entry inwards for the vessel 
s. s. Narasau Maru. On that applica- 
tion there is an endorsement permitt- 
ing the vessel to enter. This would 
bring the case of the respondent clear- 
ly within the terms of S. 37, Explana- 
tion (b). There is no material on the 
record on which we can safely accept 
the appellant's averment in the affi- 
davit in opposition produced in the 
High Court that the goods in question 
“were provisionally assessed on 28th 
February, 1961 at the ‘before entry’ or 
‘prior entry’ stage at the rate then pre- 
valent.” This averment was wrongly 
accepted by the learned single judge 
and rightly rejected by the Division 
Bench in view of Ex. 1-A. We are also 
unable to hold as a matter of law that 
Sections 37 and 57 contemplate the 
making of. a final entry . inward after 
the arriving vessel - begins to break 
bulk. The order of the Division Bench 
of the High Court is, in our opinion, 
fully justified both on facts and in law 
and the appellant has completely fail- 
ed to point out any error in that order, 
justifying its reversal by this Court. 
The appeal accordingly fails and is dis- 
missed with costs. 

Appeal dismissed. 
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(VY 59 C 326): 
| J. M. SHELAT AND H. R. 
KHANNA, JJ. 
Kishori Mohan Bera, Petitioner v. 


‘The State of West Bengal, Respondent. 


Writ Petn. No. 47 of-1972, D/- 4- 
5-1972. - 

(A) Maintenance of Internal Secu- 
rity Act (1971) S. 3 — Act must þe 
strictly construed — Power must be 
exercised with extreme care. (Para 4) 


(B) Maintenance of Internal Secu- 


rity Act (1971) S. 3 (1) (a) (ii) — De- 
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tention order to prevent detenu from 
acting in manner prejudicial to “main- 
tenance of public order or security of 
State” — Validity. 


l Detention order stating that the 
detention was necessary to prevent the 
detenu from acting in a manner pre- 
judicial to the “maintenance of public 
order or security of the State” shows 
that either the Magistrate was not cer- 
tain whether the activities of the de- 
tenu endangered public order or secu- 
rity of the State or that he merely re- 
produced mechanically the language of 
©. 3 (1) (a) (ii). The order was invalid. 
AIR 1972 SC 1256, Expl. (Para 8) 


(C) Maintenance of Internal Secu- 
rity Act (1971) S. 3 (1) (a) (i) — Es- 
sentials of detention order. 

Before the authority invokes its 
power under S. 3 it must be satisfied 
and must expressly say in its order 
that the alleged activities of the de- 
tenu endangered or were likely to en- 
danger either the security of the State 
or the public order or both and if the 
activities affect both of them the con- 
junctive ‘and’ and not the disjunctive 
“or” would be the appropriate word. 

(Para 10) 


(D) Maintenance of Internal .Secu- 
rity Act (1971) S. 3 — Assault by de- 
tenu on individual — Detention — 
Validity. 

An assault by the detenu on an 
Individual cannot be said to place 
public order in jeopardy much less the 
security of the State. The act infringes 
only the law and order and not public 
order and hence the detention is in- 
valid. (Para 11) 


(E) Maintenance of Internal Secu- 
rity Act (1971) S. 3 — Detention order 
— Inclusion of extraneous ground in 
grounds of detention vitiates the order. 

The inclusion of an extraneous 
ground in the grounds of detention viti- 
ates the detention order since it is im- 
possible to predicate whether without 
it the requisite satisfaction by the au- 
thority making the order could have 
been reached. (Para 11) 

(F) Maintenance of Internal Secu- 
rity Act (1971), S. 3—-Law and order, 
public order and security of State — 
Difference. 

The difference between the con- 
cepts of law and order, public order 
and security of State can be explained 
by three fictional concentric circles, 
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the largest representing law and order, 
the next public order and the smallest 
the security of the State. Every infra- 
ction of law must necessarily affect 
order but not necessarily public order 
and an act may affect public order but 
not necessarily security of the State 
and an act can fall under two concepts 
at the same time affecting public order 
and security of the State. AIR 1966 SC 
740, Rel. on. ((Para 7) 


(G) Maintenance of Internal Secu- 
rity Act (1971) S. 3 — Whether act 
affects law and order or public order 
— Test. 


- One act may affect individuals in 
which case it would be said to affect 
law and order while another act though 
of a similar kind may have such an 
impact that it would disturb the even 
tempo of the life of the community in 
which case it would be said to affect 
publie order, the test being not the 
kind but the potentiality of the act 
in question. AIR 1970 SC 1228 and. 
AIR 1970 SC 852 and AIR 1972 SC 
665 Rel. on. (Para 7) 


Cases Referred: Chronological Paras 
AIR 1972 SC 665 = (1972) 1 SCC 
498 = 1972 Cri LJ 482, Nagen- 
dra Nath Mondal v. State of 
West Bengal 7 
AIR 1972 SC 1256 = (1972) 1 SCC 
580, Ananta Mukhi v. State of 
West Bengal 9 
AIR 1970 SC 852 = (1969) 2 SCR 
635 = 1970 Cri LJ 852, Pushkar 
Mukherjee v. State of West 
_ Bengal ee 
AIR 1970 SC 1228 = (1969) 3 SCR 
288 = 1970 Cri LJ 1136, Arun’ 
Ghosh v. State of West Bengal 7 
AIR 1966 SC 740 = (1966) 1 SCR 
709 = 1966 Cri LJ 608, Dr. Ram 
Manohar Lohia v. State of 
AIR 1966 SC 1140 = (1868) 3 SCR 
134 = 1966 Cri LJ 817, Jagan- 
nath Misra v. State of Orissa 9 


Mr. S. K. Bagga, Advocate, amicus 
curiae, for Petitioner; Mr. Govinda 
Mukhoty, Advocate and Mr. G. S. 
Chatterjee, Advocate for M/s. Suku- 
mar Basu and Co., for Respondent. 

The following Judgment of the 
Court was delivered by 

SHELAT, J.:— On September 24, 
1971, the District Magistrate, Hooghly, 
in exercise of the power “conferred on 
him under sub-s. (1) read with sub- 
section (2) of S. 3 of the Maintenance 
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of Internal Security Act, 1971 (herein- 
after referred to as the Act) passed the 
order impugned in this petition direct- 
ing the petitioner’s detention, being 
Satisfied that it was necessary to do so 
“with a view to preventing him acting 
fim a manner prejudicial to the mainten- 
ance of the public order_or security of 


the State”. Pursuant to the order the 
petitioner was arrested on that very 
day and detained in Hooghly Jail. 


2: The grounds of detention 
served on the petitioner on that occa- 
sion were as follows: 


“(1) On 8-7-71 at about 21.00 
hours you along with your associates 
held a meeting in a house at village 
Jagannathpur, P. S. Khanakul, Dis- 
trict Hooghly and decided to kill Jote- 
dars and richmen of the locality. 


(2) On 10-7-71 at abcut 21.30 hours 
you along with your associates attack- 
ed one Sk. Ismail s/o L. Sk. Lakhe of 
Sathpaitha, P. S. Khanakul, District 
Hooghly and tried to assault him by 
Tange and a dagger with intent to kill 
him. 

(3) On 25-8-71 at abcut 16.30 hours 
you'along with your asscciates addres- 
sed a meeting at Chhabzishpur Bazar 
in front of Lal Baba Temple and im- 
pressed upon the gatnering to use 
arms to establish common people Raj 
in the country and for the same pur- 
pose you. urged killing policemen and 
gun licencees and collection of arms 
and ammunitions from them. You also 
disregarded the Indian National Flag 
by trampling (it) under foot and shout- 
ed slogans saying, “We con’t recognise 
the National Flag. Down with this 
Government. Let us form a peasant’s 
Raj” etc.” . 

G: In regard to the language 
used in the impugned corder and the 
grounds of detention, counsel appear- 
ing amicus curiae for the petitioner 
raised two contentions. One was that 
the recital in the impugned order that 
the District Magistrate was satisfied of 
the necessity of the petitioner’s deten- 
tion to prevent him frorn acting in a 
manner prejudicial to ‘the mainten- 
ance of public order or the security of 


the State’ indicated that he had not 
applied his mind with any seriousness 
either to the acts alleged :n the grounds 
of detention, against the petitioner or 
to the question whetker they fell 
within the purview of the expression 
“the security of the State ‘or’ the 
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maintenance of public order” or both. 
The other contention was that ground 
No. 2 in any case was not germane to 
the concept of either the security of 
the State or the maintenance of publie 
order, in respect of which alone S. 3 
authorised him to direct detention. The 
impugned order, urged counsel, be-. 
comes unsustainable on either of his 
two contentions. 


4. The Act confers extraordi- 
nary power on the executive to detain 
a person without recourse to the ordi- 
nary laws of the land and to trial by 
courts. Obviously, such a power places 
the personal liberty of such a person in 
extreme peril against which he is pro- 
vided with a limited right of challenge 
only. There can, therefore, be no doubt 
that such a law has to be strictly con- 
strued. Equally also, the power con- 


ferred by such a law has to be exer- 


cised with extreme care and scrupu- 
lously within the bounds laid down in 
such a law. 


5. Section 3 of the Act em- 
powers the authorities specified there- 
in to detain a person on the specific 
grounds laid down therein, namely, 
preventing the person concerned from 
acting in a manner prejudicial to (i) 
the Defence of India, relations of India 
with foreign powers or the security of 
India, or (ii) the security of the State 
or the maintenance of public order, or 
(ii) the maintenance of supplies and 
services essential to the community. 
We are not concerned with a foreigner, 
to whom cl.. (b) of the section also 
would apply, and therefore, that clause 
need not detain us. Section 3 thus 
clearly lays down that the power of 
detention conferred thereunder can be 
exercised on any one or more of the 
said grounds. Obviously, therefore, if 
the power is exercised on a ground 
not enumerated there, or in respect of 
activities which are not germane to 
any one of those grounds, such exer- 
cise would be beyond the jurisdiction 
of the detaining authority, and there- 
fore, invalid. 

6. As aforesaid, the District 
Magistrate detained the petitioner,. as 
the impugned order recited, on the 
ground of preventing him from acting 
in any manner prejudicial to “the 
maintenance of public order or the 
security of the State”, here the State 
of West Bengal. He was satisfied of 
the necessity of detaining the petitioner 
from the activities alleged egainst him 
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in the grounds of detention set out ear- 
fier. The Act nowhere defines the 
expressions ‘public order’ and ‘the secu- 
rity of the State’, but by a series of 
decisions, to some of which only we 
need recall attention, the connotation 
.and the area of each of them has been 
defined and the meaning to be attach- 
ed to each of them has by now been 
well crystallised. So that the authority 
passing an order of detention can very 
well know the danger, or the likely 
danger to any one or more of the 
objects set out in S. 3 from the. activi- 
ties of the person concerned. 


T. In Dr. Lohia v. State of 
Bihar, (1966) 1 SCR 709. = (AIR 1966 
SC 740) this Court explained the dif- 
ference between the three concepts of 
law and order, public order and the 
security of the State and fictionally 
drew three concentric circles, the lar- 
gest representing law and order, the 
next representing public order and the 
smallest representing security of -the 
State. Every infraction of law must 
necessarily affect order, but an act 


affecting law and order may not neces- 


sarily also affect the public order. 
Likewise, an .act may affect public 
order, but not necessarily the security 
of the State. These observations clear- 
Iy bring out the distinction between 
each of the three concepts and the 
three imaginary concentrice circles 
help to delineate the respective areas 
~ of the three concepts. A similar dis- 


tinction between law and order and. 


public order was also drawn in Push- 
kar Mukherjee v. State of West Ben- 
gal, (1969) 2 SCR 635 = (AIR 1970 SC 
852) and a caution was there express- 
ed that the expression ‘public order’ in 
S 3 (1) of the Preventive Detention 
Act, 1950 did not take in every infrac- 
tion of law and that every disturbance 
of law and order leading to dis- 
order would not be sufficient to in- 
voke the extraordinary power under 
such a detention law, unless the act in 
question was such as endangered or 
was likely to endanger public order. 
The true test is not the kind, but the 
potentiality of the act in question. One 
act may affect only individuals while 
the other, though of a similar kind, 
may have such an impact that it would 
disturb the even tempo of the life. of 
the community. (See Arun Ghosh v. 
State of West Bengal, (1970) 3 SCR 
-288 = (AIR 1970 SC 1228) also Nagen- 
dra Nath Mondal v. State of West 
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Bengal, (1972) 1 SCC 498 = (AIR 1972 
SC 665). This does not mean that there 
can be no overlapping, in the sense 
that an act cannot fall under two con- 
cepts at the same time. An act, for in- 
stance, affecting publie order may 
have an impact that it would affect 
both public order and the security of 
the State. In such a case the power 
can be exercised on both the grounds, 
namely, disturbance of public order 
nee danger to the. security of the 
e. 


8. In the instant case, however, 
that is not so, because the impugned 
order states that the detaining’ autho- 
rity was satisfied that it was necessary 
to detain the petitioner to prevent him 
from acting in a manner prejudicial 
to “the maintenance of public order_or 


the security of the State.” The satis- 
faction of the District Magistrate was 
on the ‘disjunctive and not conjun- 
Ctive grounds, which means that he 
was not certain whether he had reach- 
ed his subjective satisfaction as to the 
necessity of exercising his power. of 
detention on the ground of danger to 
the public order or danger to the secu- 
rity of the State. If he felt the neces- 
sity to detain the petitioner from the’ | 
activities described - by him in the 
grounds of detention on the ground 
that those activities affected or were 
likely to affect both the public order 
and the security of the State he would, 
no doubt, have used the conjunctive 
‘and’ and not the disjunctive ‘or’ in his 
order. But,-as the order stands, ‘it 
would appear that he was either not 
certain whether the alleged activities 
of the petitioner’ endangered public 
order or the security of the State, or 
he did not seriously apply his mind on 
the question whether the said alleged 
activities fell under one head or the 
other and merely reproduced mecha- 
nically the language of S. 3 (1) (a) (ii). 
When such equivocal language is used 
in an order and the detenu is not told 
whether his alleged activities set out in 
the grounds of detention fell-under one 
head or the other, or both, it is not 
difficult to appreciate that a detenu 
might. find it hard to make an ade- 
quate representation to Government 
and the Advisory Board. 


9. Counsel for the State, how- 
ever, argued that a similar order was 
upheld in Ananta Mukhi v. State of 
West Bengal, (1972) 1 SCC 580 = (AIR 
1972 SC 1256). But in that case oe 
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majority sustained that order because 
the West Bengal (Prevention of Vio- 
fent Activities) Act, 1970, which was 
there under consideration of the Court, 
contained a special definition of the 
expression “acting In amy manner pre- 
fiudicial to the security of the State or 
the maintenance of pubic order” with 
reference to certain activities enume- 
rated in sub-cls. (a) to (e) of sub-s. (2) 
of S. 3 of that Act. At page 592 of 
of the report, the majority, however, 
observed that if a statute mentioned 
different grounds for detention of a 
- person, an order of detention should 
specify distinctly the ground or grounds 
for which the detenu had been order- 
ed to be detained, and it would not be 
permissible to State that the detenu 
had been ordered to be detained for 
ground (a) or ground (b).. The use of 
the word ‘or’ would, in cases falling 
under such a statute, show an element 
of casualness in the making of the 
order. In support of this proposition, 
the majority cited with approval the 
observations made by this Court in 
Jagannath Misra v. State of Orissa, 
(1966) 3 SCR 134 = (AIR 1966 SC 
1140). 

_ 10. tis, therefore, clear that 
before the authority invokes its power 
under S. 3, it must be satisfied and 
must expressly say in its order that 
the alleged activities of the person 
concerned were such that they endan- 
gered or were likely to endanger either 
the security of the State or public 
order or both. If the activities are of 
such potentiality or impact so as to 
affect both of them, the conjunctive 
tand’ and not the disjunctive ‘or’ would 
{be the appropriate word. There is 
therefore, considerable force in the 
argument that the language in which 
the impugned order is couched demon- 
strates an element of casualness with 
which it was made. 


11. Besides this difficulty, the 
grounds of detention present yet 
another difficulty in sustaining the 
order. Assuming that activities (1) and 
(3) set out in the grounds of detention 
can be said to be germéene to public 
order or the security of the State, it is 
quite certain that activities set out 
in ground No. 2 cannot be said to be 
germane to either of tham. For, that 
ground relates to an asseult on an indi- 
vidual, undoubtedly with lethal and 
dangerous weapons, by the petitioner 

[and his associates, Suck an act, as is 
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expressed in ground No. 2, cannot, how- 
ever, be said to place public order in 
jeopardy, actual or likely, much less 
the security of the State. It is clearly 
an act which infringes the law and 
order, but cannot be said, being in re- 
lation to a particular individual only, to 
endanger public order. Ground No. 2, 
therefore, was clearly extraneous to 
any of the heads, endangering which 
fives ground for invoking the power 
under the Act. That being so, in view 
of the well settled. position that an 
extraneous ground vitiates the order 
since it is impossible to predicate whe- 
ther without it the requisite satisfac- 
tion could have been reached, the im- 
pugned order cannot be upheld. 

12. For the reasons aforesaid, 
the petition succeeds and is allowed. 
We direct that the petitioner be releas- 
ed from his detention forthwith. 


Petition allowed. 
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. Ranjit Dam, Petitioner v. The 
State of West Bengal, Respondent. 

Writ Petn. No. 14 of 1972, D/- 3- 
5-1972. 


(A) West Bengal (Prevention of 
Violent Activities) Act (Presi-19 of 
1970), S. 3 — Representation by detenu 
— Delay of 19 days by Government in 
considering it — Detention is illegal. 
oth Constitution of India, Art. 22 

It is the constitutional right of the 
detenu under Art. 22 (5) of the Consti- 
tution to have his representation to the 
Government considered as expediti- 
ously as possible and the unexplained 
delay of 19 days by the Government 
in disposing of the detenu’s representa- 
tion held rendered his detention illegal. 
Case law rel. on. (Para 9) 

(B) Constitution of India, Art. 32 
— Petition for writ of habeas corpus 
— Magistrate passing detention order 
not making counter-affidavit himself 
as since then appointed Secretary of 
State Electricity Board — Validity. 

Where in the petition for a writ of 
habeas corpus under Art. 32 the rea- 
son for the Magistrate who passed the 
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impugned detention order not making 
the counter-affidavit himself was that 
at that time he was not available as 
he had since then been appointed as 
Secretary of the State Electricity 
Board. 


Held that the reason 
not satisfactory. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1972 SC 438 = 1972 SCD 61, 
Prof. Khaidem Ibocha Singh v. 
State of Manipur 9 

AIR 1972 SC 665=(1972) 1 SCC 
49§=1972 Cri LJ 482, Nagendra 
Nath Mondal v. State of West 
Bengal 9 

AIR 1972 SC 1198=Writ Petn. No. 

377 of 1971, D/- 14-3-1972, 
Baidya Nath Chunakar v. State’ 
of West Bengal 9 

ATR 1970 SC 675=(1970) 3 SCR 
220=1970 Cri LJ 743, Jaya- 
narayan Sukul v. State of West 
Bengal 9 

(1969) Writ Petn. Nos. 198- 205 
and 206 of 1969, D/- 2-9-1969 
=1970 SCD 846, Durga Show v. 
State of West Bengal 9 

(1969) Writ Petn. No. 246 of 1969, 
D/- 10-9-1969 (SC), Khairul 
Haque v. State of West Bengal 9 


Mr. Subodh Markandeya, Advo- 
cate, amicus curiae (The Petitioner was 
also present), for Petitioner; Mr. G. S. 
Chatterjee, Advocate for M/s. Suku- 
mar Basu and Co., for Respondent. 


The following Judgment of the 
_ Court was delivered by 


SHELAT, J.:— This petition came 
up for hearing before us on April 24, 
1972. After hearing the arguments, 
both on behalf of the petitioner and 
the State of West Bengal, we found 
that the petitioner’s detention was not 
sustainable. We, therefore, directed 
release of the petitioner and said at 
that time that we would give our rea- 
sons for that order later on. We now 
proceed to give those reasons. 


given was 


Zi The petitioner was detained 
under an order dated June 23, 1971 
passed by the District Magistrate, 24 
Parganas under power reserved to him 
under sub-s. (1) read with sub-s. (3) 
of 5. 3 of the West Bengal (Prevention 
of Violent Activities) Act, 1970. The 
said order stated that it was passed with 
a view to preventing the petitioner 
from “acting in any manner prejudicial 
to the security of the State or 
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‘ his person. 
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maintenance of publice order”. Pur- 
suant to the said order, the peti- 
tioner was arrested on June 28, 
1971 and detained in the Dum Dum 
Central Jail. The grounds of detention 
furnished to the petitioner first recit- 
ed that he was being detained to pre- 
vent him from ecting in a manner pre- 
judicial to the maintenance of publie 
order, and then set out the particulars 
thereof which ran as follows: 


“That on the night of 1-6-71 at 
about 01.30 hours, while committing 
theft of rice from Wagon No. SE 39751 
at Bengaon Railway Station Yard, you 
and your associates charged bombs up- 
on the on-duty R.P.F. party with a 
view to do away with their lives, when 
challenged by them. As a result of 
your bomb charge SR 3179 Himung- 
shu Bhushan Dhar Sharma of the 
R.P.F. party sustained burn injury on 
By explosion of bombs 
you and your associates created panic 
in the station area and in the adjoin- 
ing locality you created disturbance 
of public order thereby.” 


3. The ground for detention 
thus did not mention that the acts 
which the petitioner was alleged there 
to have committed had affected or had 
any relation to the security of the 
State, though that expression, as afore- 
said, was included in the impugned de- 
tention order. 


4. Agsinst the said order, the 
petitioner sent to the Government his 
representation which was received by 
it on July 9, 1971. The Government 
rejected the said representation and 
then referred the petitioner’s case to- 
gether with the said representation to 
the Advisory Board. On August 30, 
1971, the Board made its report to the 
effect that in its view there was suffi- 
cient cause justifying the detention. 
The Government thereafter confirmed 
by its order of September 8, 1971 the 
impugned order and the petitioner’s 
detention thereunder and communicat- 
ed that order to the petitioner on 
October 11, 1971. 


5. Mr. Markandeya, appearing 
amicus curiae for the petitioner, raised 
the following contentions in his chal- 
lenge against the validity of the impu- 
ened order: (1) that the District Magis- 
trate’s recital in the impygned order 
that he was satisfied that the peti- 
tioner’s detention was necessary so as 
to prevent him from acting in a man- 
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ner “prejudicial to the security of the 


State or maintenance o? public order’ 


showed the casualness with which the 
order was passed inasmigh as the Dis- 
trict Magistrate merely copied out the 
language of S. 3 without being certain 
whether his satisfaction was baséd on 
one or the other; (2) that this was par- 
ticularly so as the ground of detention 
framed by him did not even mention 
the expression “security of the State”, 
which fact further disclosed that the 
said ground had no relation to such 
security of the State: (3) that one of 
the reasons for detention given in the 
impugned order being thus absent, the 
impugned order was bad in law, and 
(4) that there was delay by the Gov- 
ernment in considering the representa- 
tion of the petitioner, which the Gov- 
ernment even now had not explained 
and that such delay according to the 
decisions of this Court was fatal to the 
validity of the continued detention of 
the petitioner. 

6. The petition was resisted by 
the Government who filed a counter- 
affidavit of the Assistant Secretary, 
Home (Special) Department. The As- 
sistant Secretary was authorised, it ap- 
pears, to file it as the District Magistra- 
te who passed the impugned order was 
at the time not available as he had 
since then been appointed the Secre- 
tary of the State Electricity Board. 
The reason given in this counter-affi- 
davit for the District Magistrate not 
making the affidavit himself does not 
appear to be satisfactory. But as noth- 
ing turns on that fact we need say no 
more about it for the present. The 
counter-affidavit affirms the fact of 
the Government having received the 
petitioner’s said representation on July 
9, 1971 as also the fact of the State 
Government having considered and 


rejected it. The counter-affidavit, 
however, does not set out the cate 
when the Government rejected the 


said representation. Irdeed, it leaves 
the date blank, and onty states that 
after such rejection the Government 
forwarded that representation to the 
Advisory Board for its consideration. 
The counter-affidavit thus does not 
throw any light as to the date when 
the Government dispos2d of the said 
representation, nor the date when it 
sent it to the Board. 


she Counsel for the respondent- 
State, however, was gcod enough to 
produce the Government file in con- 
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nection with the petitioner. That file 
showed that the Government had sent 
the said representation to the Board 
on July 27, 1971 for its consideration. 
This fact read along with the counter- 
affidavit would show that the Govern- 
ment must have considered and reject- 
ed the said representation on or before 
July 27, 1971. The date of such rejec- 
tion being kept blank in the counter- 
affidavit, it is not possible, however, 
to say when exactly the Government 
passed its order rejecting the repre- 
sentation. The counter-affidavit also 
did not explain why the Government 
took time between the 9th and the 27th 
of July, 1971 in disposing of the said 
representation. Thus, the delay, Prima 
facie, of 19 days has remained unex- 
plained by reason ofthe counter-affi- 
davit keeping silence about the date of 
rejection. 


8. The question is whether 
such delay can be considered in the 
circumstances of the case to be undue 
delay as contended by counsel. 


9, In Khairul Haque v. State 
of West Bengal, Writ Petn. No. 246 of 
1969 D/- 10-9-1969 (SC) this Court 
held that Art. 22 (5) of the Constitu- 
tion envisaged a dual obligation of the 
Government and a corresponding dual 
right in favour of a detenu, namely, 
(1) to have his representation indepen- 
dently considered by the Government, 
and (2) to have that representation in 
the light of all the facts and circums- 
tances of the case considered by an 
Advisory Board. The principle on 
which such a right was deduced was 
that the fact that Art. 22 (5) enjoined 
upon the detaining authority to afford 
to the detenu the earliest opportunity 
to make a representation must impli- 
citly mean that such a representation 
must, when made, be considered and 
disposed of as expeditiously as pos- 
sible. For, otherwise the obligation to 
furnish the earliest opportunity to 
make a representation would lose both 
its purpose and meaning. Next, in 
Jayanarayan Sukul v. State of West 
Bengal, (1970) 3 SCR 225 = (AIR 1970 
SC 675) Ray, J., in emphasising the 
need of expendition in considering a de- 
tenu’s representation said that since in 
such cases the personal liberty ofa citi- 
zen was at stake, delay in such consi- 
deration would be unconstitutional 
because the Constitution enshrined the 
fundamental right of a detenu to have 
his representation considered and it 


1756 S. C. Gunwantlal v. 


was imperative that when the liberty 
of a person was in peril immediate 
action should be taken by the relevant 
authorities, He, however, added that 
no definite time could be laid down 
within which such representations 
should be dealt with save and except 
that it was a constitutional right of a 
detenu to have his representation con- 
sidered as expeditiously as possible. 
It would, thus, depend upon the facts 
and circumstances of each case whe- 
ther the appropriate Government had 
disposed of the representation expedi- 
tiously. Following these decisions, this 
Court held in Prof. Khaidem Ibocha 
Singh v. State of Manipur, AIR 1972 
SC 438 that an unexplained delay of 
seventeen days was enough to render 
the detention illegal. Similarly, in 
. Durga Show v. State of West Bengal, 
Writ Petn. Nos. 
1969, D/- 2-9-1969 (SC) delay of six- 
teen davs was held to have vitiated the 
detention. Recently, . in Baidya, Nath 


Chunnakar v. State of West Bengal,. 


Writ Petn. No. 377 of 1971, D/- 14-3- 
1972 = (reported in AIR 1972 SC 1198) 
delay of twenty nine days not account- 
ed for by the State was considered 
enough to entitle a detenu to have his 
detention declared illegal. In Nagendra 
Nath Mondal v. State of West Bengal, 
(1972) 1 SCC 498 = (AIR 1972 SC 665) 
on the other hand, although 34 days 
intervened between the receipt by 
Government of the representation and 
its disposal by it, the delay was held 
not to be undue as it was satisfactorily 
explained. Thus the Court would look 
into the facts and circumstances of 
each case and decide whether the 
detaining authority, in exercise of its 
extraordinary power to detain a per- 
son without trial, has discharged its 
duty ‘with sufficient alacrity and with- 
out any undue tardiness. 


10. There is no doubt that in 
the present case there was delay in 
considering the petitioner’s representa- 
tion. The counter-affidavit filed by 
the State kept blank the data when it 
was dealt with and disposed of by the 
Government. The only thing that 
counsel could gather from the file 
relating to the detenu was that the 
Government received it on July 9, 
1971 and submitted it to the Board on 
July 27, 1971. But counsel could not 
say either from the counter-affidavit 
or from the said file the precise date 
of its disposal by Government. The 
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198-205 and 206 of: 
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Government must have known from the 


decisions referred to earlier that it had 


to exvlain the delay and yet kept the 
date of the disposal blank in the affi- 


davit and did not also. offer any ex- 


planation for the intervening period 
of 19 days. In the circumstances of the 
case we are constrained to hold that 
there was delay of 19 days which re- 
mained unexplained and which in view; 
of the decisions referred to above ren~ 
dered the petitioner’s detention illegal, 


11. The petition, on the grounds 
statec above, is allowed and the rule 
issued therein is made absolute. 


Petition allowed. 
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l Gunwantlal, Appellant v. The 
State of Madhya Pradesh, Respondent. 

Criminal Appeal No. 241 of 1969, 
D/- 3-5-1972. 


(A) Arms Act (1959), S. 25 (1) (a) 
— Offence under — Elements of — 
‘Possession’? — Does not mean only 
physical or actual possession but inclu- 
des constructive possession — Control 


or dominion over firearms — Proof. 


T (Para 5) 
_ The first pre-condition for an of- 
fence under Section 25 (1) (a) is the 
element of intention, consciousness or 
knowledge with which-a person pos- 
sessed the firearm. That possession 
need not be physical possession but 
can be constructive, having power and 
control over the gun. In any disput- 
ed question of- possession, specific facts 
admitted or proved will alone esta- 
blish the existence of the de facto 
relation of control or the dominion: of 
the parson over it_necessary to deter- 
mine whethér that person was or was 
not in possession of the thing in ques- 
tion, (Para 5) 

(B) Criminal P.C. (1898), Sch. V 


Form XXVIII—Words “on or about”— 
Use of. 


A OR ee 
*(Criminal Revn. No. 75 of 1969, D/- 
23-4-1969 — Madh. Pra — Indore 

Berch) i 
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In the form of charge the words 
fon or before’ might cause embarrass- 
ment and prejudice to the defence of 
the accused because he will not be in 
a position to know what the prosecu- 
tion actually intends to allege. It is 
therefore fair to use the words ‘on or 
about’? asthey findin Fcrm XXVIII of 
Sch. V. (Para 5) 


(C) Arms Act (1359), S. 39 — 
Sanction to prosecute — Requisites of. 
All that is required for sanction 
under Section 39 is, that the person to 
be prosecuted was found to be in pos- 
session of the firearm. the date or 
dates on which he was so found in pos- 
session and that the possession of the 
firearm was without a valid licence. 
Where all the elements were contained 
in the sanction it was not an.illegal 
' sanction nor could it be said that the 
charge travelled beyond that sanction. 
i (Para 6) 
(D) Constitution of India, Art. 136 
— Appeal to Supreme Court on special 
leave — New point — Permissibility. 
(X-Ref:— Arms Act (1959), S. 25 (1) (a)). 
Where in a case for offence of il- 
Tegal possession of fireerms, objection 
to the jurisdiction of th2 trial Court 
was not taken before the High Court 
in revision or even in the application 
for certificate under Art. 134 (1) (c), it 
. cannot be permitted to be raised be- 
fore the Supreme Cour. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1954 SC 637=1954 Cri LJ 
1656, Madan Mohan v. State of 
U. P 


AIR 1948 PC 82=75 Ind App 30 
=49 Cri LJ 261, Gokulchand v. 
King 
Mr. Frank Anthony, Sr. Advocate, 


(M/s. A. T. M. Sampath and K. C. 


meaa" 


Agarwala, Advocates, with- him}: ~ for 
Appellant; Mr. t.N-Shroff, Advocate, 
for Respondent. 


The Judgment of the Court was 
delivered by 


P. JAGANMOHAN REDDY, J. :— 
This appeal is by Special Leave chal- 
lenging the judgment of the High 
Court which dismissed < Revision peti- 
tion filed by the appellant against the 
framing of a charge by the Magis- 
trate of the Ist Class, Neemuch. The 
charge was that on or before 17-9-1966 
at Neemuch, the appellant was found 
in possessi6n of and having control 
over one revolver without a valid 
licence and that by so doing had com- 
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mitted an offence under Section 25 (1) 
(a) of the Indian Arms Act (hereinafter 
called the Act). 


2. It appears that one Miroo 


who was accused of an offence under 


Section 302 of the Indian Penal Code 
gave information to the Police on 16- 


_ 9-66, during the course of an investi- 


gation of that offence, that the appel- 
lant had given him a revolver which 
he had kept with one Chhaganlal at 
the Village Karoonda in the State of 
Rajasthan, On that information, the 
revolver was seized from the said 
Chhaganlal onthe next day namely on 
17-9-1966. The Police at Neemuch ap- 
plied for sanction: under Section 39 of 
the Act to prosecute the appellant for 
an offence under Section 25 (1) (a) of 
the Act. The sanction was granted by 
the District Magistrate, Neemuch on 
4-11-1967. The sanction states that the 
appellant had “allegedly been found 
in possession of and having under his 
control one: revolver without a valid 
licence at Neemuch Police Station, 
Néeemuch on 17-9-1966.” After the 
sanction, the Police prosecuted the ap- 
pellant on 16-1-1968 as stated already 
in the Ist Class Magistrates Court, 
Neemuch. The Magistrate after per- 
usal of the case diary and other papers 
and after hearing the applicant, by his 
Order dated 23-9-1968 was of the view 
that there was a prima facie case for 
framing a charge against the appellant 
under S. 25 (1) (a) of the Act and he 
accordingly framed the charge in res- 
pect of which a revision was filed be~- 
fore the Additional Sessions Judge, 
Neemuch. This revision was rejected 
on 19-12-1968 and thereafter another 
revision was -filed in the High Court of ` 
Madhya Pradesh. Before the High 
Court, it appears the only contention 
urged was that the charge went be- 
yond the sanction in that while 
the sanction specifically mentions 
that the applicant had been found 
in possession of the revolver at 
the Police Station, .Neemuch on 
17-9-1966, the charge speaks of his 
having been found in such possession 
"on or before 17-9-1966” which words 
are vague and not according to the san- 
ction, as such the charge was bad. The 
High Court rejected this contention, 
holding that the words “on or before” 
would not render the charge illegal 
inasmuch as even on the date of re- 
covery, the applicant could be said to 
be in possession of the revolver, and 
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whether the charge is substantiated or 
not could be decided only after the 
Magistrate proceeds with the trial, 
records the evidence and determines 
the credibility of the witnesses there- 
on. The High Court also thought -that 
the Additional Sessions Judge while 
rejecting the revision was of the view 
that before the actual recovery of the 
revolver the appellant was in posses- 
sion at some point of time and he was 
in constructive possession thereof on 


the date of its recovery. In these cir-- 


cumstances, it saw no illegality or im- 
propriety in framing the charge and 
accordingly dismissed the revision. 


3. Before us the learned advo- 
cate for the appellant contends that 
the High Court has palpably miscon- 
strued the case of Gokul Chand v. The 
King, 75 Ind App 30 = (AIR 1948 PC 
82) a case where it was held that a 
charge cannot go beyond the scope of 
the sanction, (2) that admittedly as 
the revolver was seized from Chhagan- 
lal from Karoonda in the State of 
Rajasthan, the Court at Neemuch in 
Madhya Pradesh has no jurisdiction to 
try the case against the appellant who 
was a resident of Neemuch in the State 
of Madhya Pradesh, and (3) that it 
was Miroo' who is alleged to have 
handed over the pistol to Chhaganlal 
after receiving it from the accused, 
which would show that the revolver 
was not in the constructive possession 
of the appellant on 17-9-1966. 


4, The main question in this 
case is whether on the facts alleged if 
_ true-and at this stage nothing can be 

said about the truth or otherwise of 
that allegation, ipe~appellant can be 


Cee ue z A ~a 4h = 
Said to be in possession ôf ime revol 


ver for being charged with an offence: 


undér Section 25 (1) (a) of the Act. 
section 25 (1) (a) in so far as it is réle- 
vant states: 


“whoever acquires, has in his pos- 
session or carries any firearm or am- 
munition in contravention of S. 3...... 
ents shall be punishable with imprison- 
ment for a term which may extend to 
three years, or with fine, or. with both”. 


3: What is meant by possession 
in the context of this section? Is it 
that the person charged should be 
shown to be in physical possession or 
is it sufficient for the purposes of that 
provision that he has constructive pos- 
session of any firearm or ammunition 
in contravention of Section 3 which 


prohibits him to be in such possession 
without a licance. It may be mention- 
ed that under Section 19 óf the Arms 
Act of 1878, an offence corresponding 
to Section 25 (1) (a) is committed if a 
person had in his or under his control 
any arms or ammunition in contraven- 
tion of Sections 14 and 15 of that Act. 
The word:‘control’ under Section 25 
(1) (a) has been omitted. Does this 
deletion amount to the legislature con- 
fining the offence only to the case of 
a person who has physical possession 
or does it mean that a person will be 
considered to be in possession of a fire- 
arm over which he has constructive 
possession or over which he exercises 
the power to obtain possession thereof 
when he so intends? If the meaning to 
be given to the word “possession” is 
that it should be a physical possession 
only, then certainly the charge as 
framed on the facts of the prosecution 
case will not be sustainable but if the 
meaning to be given to the word “pos- 
session” is wider than that of actual or 
physical possession then it is possible, 
if the evidence produced by the pro- 
Secution is such as would sustain a 
finding, that he had constructive pos- 
Session on 17-9-1966 when he handed 
it over. to Miroo and Miroo handed it 
over to Chhaganlal because if it was 
not seized from Chhaganlal, the appel- 


the physical possession of the revolver 
through Miroo. The possession of a 
firearm under the Arms Act in our 
view must have, firstly the element of 
consciousness or knowledge of that 
possession in the person charged with 
such offence and secondly where he 
has not the actual physical possession, 
he has none-the-less a power or con- 


“Froh Over that weapon so that his pos- 


session theréch continues despite phy- 
sical possession being in sameone else. 
If this were not so, then an owner oi 2 
house who leaves an unlicenced gun 
in that house but is not present when 
it was recovered by the police can 
plead that he was not in possession of it 
even though he had himself consciously 
kept it there when he. went out. Simi- 
larlv, if he goes out of the house 
during the day and in the meantime 
someone conceals a pistol in his house 
and during his absence, the police arri- 
ves and discovers the pistol, he cannot 


be charged with the offenee unless it 
can be shown that he had knowledge 
of the, weapon being placed in his 


~ 


‘lant could have at any time got back ` 


1972 


house. And yet again if a gun or fire- 
arm is given to his servant in the house 


to clean it, though the physical pos- 
Session is with him nonetheless pos- 
session of it will be that of the owner. 
The concept of possession is not easy 
to comprehend as writers of Jurispru- 
dence have had occasions to point out. 
In some cases under Section 19 (1) (f) 
of the Arms Act, 1878 it has been held 
that the word “possession”? means ex- 
clusive possession and tre word “con- 
trol” means effective control but this 
does not solve the problem. As we said 
earlier, the first pre-condition for an 
offence under Section 25 (1) (a) is the 
element of intention, ccnmsciousness or 
knowledge with which a person pos- 
sessed the firearm before it can be said 
to constitute an offence and secondly 
that possession need not be physical 
possession but can be constructive, 
having power and control over the gun, 
while the person to whorn physical pos- 
session is given holds it subject to that 
power and control. In any disputed 
question of possession, specific facts 
admitted or proved will alone esta- 
blish the existence of the.de facto re- 
lation of control or the Cominion of the 
person over it necessary to determine 
whether that person was or was not in 
possession of the thing in question. In 
this view it is difficult at this stage to 
postulate as to what the evidence will 
be and we do not therezore venture to 
speculate thereon. In the view we 
have taken, if the possession of the ap- 
pellant includes the constructive pos- 
session of the firearm in question then 
even though he had parted with physi- 
cal possession on the date when it was 
recovered, he will nonetheless be 

deemed to be in possession of that fire- 
' arm. If so, the charge zhat he was in 
possession of the revolver on 17-9-1966 
does not suffer from any defect parti- 
cularly when he is definitely informed 
in that charge that he hed control over 
that revolver. It is also apparent that 
the words ‘on or before’ were intended 
to bring home to the accused that he 
was not only in constructive posses- 
sion of it on 17-9-1966 but that he was 
in actual physical possession of it prior 
to that date when he gave it to Miroo. 
It is submitted, however, that the 
words ‘on or before’ might cause em- 
barrassment and prejud.ce to the de- 
fence of the accused because he will 
not be in a position to Enow what the 
prosecution actually intends to allege. 
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From a reference of Form XXVIII of 
Schedule 5 of the Code of Criminal 
Procedure, the mode of charging a 
person is that he ‘on or about’............ 
did the act complained of. In view of 
the forms of the charge given in the 
Schedule to the Code, we think that it 
would be fair to the appellant if the 
charge is amended to read ‘on or about’ 
instead of ‘on or berme which we ac- 
cordingly order. 


6. Once we hold that the charge 
is not defective, it cannot be said that 
it travels beyond the sanction accorded 
by the District Magistrate under Sec- 
tion 39 of the Arms Act as both of 
them are in similar terms in that the 
sanction also refers to the appellant 
having been allegedly found in posses- 
sion of and having under his control 
one revolver without a valid licence 
at Neemuch Police Station on 17-9- 
1966. The decision of the Privy 
Council in Golak Chand’s case is inap- 
plicable to the facts and circumstances 
of this case. What the Privy Council 
was considering was a prosecution 
under Clause 18 (2) of the Cotton Cloth 
and Yarn Control Order, 1943 for 
which sanction to prosecute under 
Clause 23 was required. The sanction 
did not set out the facts constituting 
the offence nor did the prosecution 
prove by extraneous evidence that the 
necessary facts required for granting 
sanction were placed before the sanc- 
ticning authority. The sanction merely 
mentioned the names of the persons to 
be charged and the provision of the 
Control Order under which they were 
to be prosecuted. It appears that cases 
under Section 195 of the Criminal Pro- 
cedure Code were cited before the 
Board, which, however, as observed by 
their Lordships do not lay down any 
principle inconsistent with the views 
expressed by them and as the sections 
of the Code are expressed in language 
different from that used in Clause 23 
of the Control Order and are directed 
to different objects, it was thought that 
no useful purpose will be served by 
an examination of those cases. This 
Court held in Madan Mohan v. State of 
Uttar Pradesh, AIR 1954 SC 637, fol- 
lowing the Privy Council case in Golak 
Chand that where facts do not appear 
on the face of the letter sanctioning 
prosecution, it is incumbent upon the 
prosecution to prove by other evidence 
that the material facts constituting the 
offence were placed before the sanc- 
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tioning authority. © Under the Arms 
Act all that is required for sanction 
under Section 39 is, that the person to 
be prosecuted was found to be in 
possession of the firearm, the date or 
dates on which he was so found in 
possession and the possession of the 
firearm was without a valid licence. 
As all ‘the elements are con- 
tained in the sanction in this case, it is 
not an illegal sanction nor can it be 


said that the charge travels beyond: 


that sanction. 


T. It is further contended as 
already indicated that the Court at 
Neemuch has no jurisdiction to try the 
case in view of the fact that the 
revolver was recovered at Karoonda in 
Rajasthan. Apart from the question 
whether the possession of the revolver 
by the appellant is deemed to be at the 
place where he resided or whether it 
is a case covered by the provisions of 
Section 182, of the Criminal Procedure 
Code which is contained in Chapter 
XV dealing with places of enquiry and 
trial, we do not think that this conten- 
tion can be allowed to be raised before 
us because no such objection was urged 
before the High Court in revision. 
Even in the application for a certifi- 
‘leate under Article 134 (1) (c) of the 
Constitution, the appellant did not 
urge that any such objections were 
urged on his behalf before the High 
Court and these were not considered. In 
that petition, five grounds were said 
to have been raised before the Magis- 
trate and the Additional Sessions Judge 
one of which was regarding the jurisdic- 
tion of Neemuch Court to take cogni- 
zance of the case. The complaint in res- 
pect of these grounds was that while 


all of them were taken and urged be- — 


fore the Magistrate and the Additional 
Sessions Judge, they have not been ful- 
ly and properly considered. No similar 
allegation was made in so far as the 
High Court was concerned though it 
was said that the Court at Neemuch in 
Madhya Pradesh would have no juris- 
diction to try the offence. As this 
objection was not urged we cannot per- 
mit any such contention to be raised 
\before us. 


8. As the third contention rais- 
ed before us namely that since on the 
prosecution case Miroo had handed 
over the revolver to Chhaganlal after 
receiving it from the accused, .it cannot 
be: said to have been in constructive 
possession of the appellant, is depen- 
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dent on the evidence to be adduced at 
his trial, the learned advocate for the 
appellant did not press this ground. 

9. In the view we have taken 
except for the direction that the 
charge be amended by the substitution 
of the words “on or before” by the 
words “on or about”; this appeal is 


. dismissed. 


Order accordingly, 


AIR 1972 SUPREME COURT 1760 
(V 59 C 329) 
(From :— Punjab and Haryana)® 


C. A. VAIDIALINGAM, P, JAGAN« 
MOHAN REDDY AND K. K. 
MATHEW, JJ. 


The State of Punjab and others, (In 

all the Appeals), Appellants v. Guru 
Nanak Flour and Oil Mills etc. Res- 
pondents. 


Civil Appeals Nos. 1678 to 1680 of 
11969, D/- 5-11-1971. 


(A) Punjab General Sales Tax Act 
(46 of 1948), Section 6 (2) — Notification 
No. 3483 E and T 54/723 (CH) dated 5-8- 
1954 issued under Section 6 (2) is valid 
from 11-9-1956 i. e. the date of amend- 
ment of Art. 286 (3) by Constitution 
(Sixth Amendment) Act (1956. (X-Ref:— 
Sch. B, Item 57, as inserted in 1954), (X- 
Ref:— Constitution of India, Art 286 (3) 
as amended in 1956.) (1968) 1 SCR 337, 
Applied: L. P. A. Nos. 205-207 of 1968. 
(Punj & Har) D/- 18-7-1968, Reversed. _ 
(Para 14) 
Hence the dealers producing edible 
oils not in the manner referred to in 
Item 57 of Sch. B of the. Act (as inserted 
by Notification No. 3483 of 5-8-1954) but 
by mechanical process are liable to pay 
tax on all sales of edible oils effected bv 
them after 11-9-1956. They are not liable 
to pay tax on their sales made prior to ` 
11-9-1956. (Para 14) 
(B) Punjab General Sales Tax Act 
(46 of 1948), Section 11AA (as inserted by . 
Amendment Act of 1967) — Effect of 
amendment — The assessing authority will 
have to exercise his jurisdiction afresh in 
respect of the orders of assessment already 
passed regarding declared goods so as to 
bring them in conformity with the pro- 
visions of the Act as amended by the 
Punjab Gen. Sales Tax (Amendment and 
Validation) Act (1967). Civil Appeals 
Nos. 2319 and 2320 of 1968 D - 5-11-1971 
(SC) Applied. (Para 18) - 
Cases Referred: Chronological Paras 
(1971) C. A. Nos 2319 & 2320 of 
1968 D/- 5-11-1971 (SC) State of 
Punjab v. Shakti Cotton Co. 18 


*LPA Nos. 205 to 207 of 1968, D/- 18- 
7-1968 — Punj & Har 


KO/KO/F452/71/LGC/BNP. 
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(1968) ATR 1968 SC 331 (V 55) = 
(1968) 1 SCR 336, State of Punjab 

' v, Sansari Mal Puran Chand 

(1967) AIR 1967 SC 1616 (V 54) = 


(1967) 3 SCR 577, Bhawani 
Cotton Mills Lid. v, State of 
Punjab 


J 

(1963) 14 STC 476 (Punjj, Ganga- 

tam Suraj Parkash v. State of 

Punjab 
_ Mr. Harbans Singh, Advocate for 
Mr. R. N. Sachthey, Advocate, for Ap- 
pellants (in all the Appeals} M/s V. C. 
Mahaian and S. K. Mehta, Advocates, 
(In C. "A. No. 1678 of 1969). Mr. S. K 
Bagga and Mrs. S. Bagga, Advocates (In 
C. A. No. 1679 of 1969) and Mr. Naunit 
Lal. Advocate (In C. A. No. 1680 of 1969) 
for Respondents. 


The judgmenf of tha Court was de- 


livered by 


VAIDIALINGAM, J-:— These three 
appeals by the State of Punjab, by 
special leave. relate- to the validity of 
levy of sales tax on oil seeds and edible 
oils under the Punjab General Sales Tax 
Act, 1948 (Punjab Act XLVI of 1948) 
{hereinafter to be referred as the Act). 


2. In all these appeals the asses- 
see respondents challenged before the 
High Court either the orders of assess- 
ment proposed to be passed by the as- 
sessing authority or decHning to grant 
refund of sales tax already collected dur- 
ing the relevant assessment years. 

3. In Civil Appeal No. 1678 of 
11969, the respondent is a partnership firm 
carrying on business in foodgrains, pul- 
ses, flour. cotton and ol seeds, besides 
extracting oil from sarson (mustard), 
Toria etc, at Nabha The firm is a re- 
gistered dealer under tke Act. In res- 
pect of the years 1961-62 and 1962-63, ac- 
cording to the Department, the assessee 
has not paid the full tax: as required by 
Section 10 (4) of the Act. and hence pro- 
ceedings were initiated for recovery of 
the same. The respondent filed Civil 
Writ No. 214 of 1965 in the Punjab High 
Court to issue appropricte directions to 
the assessing authority. not to assess the 
firm to sales tax in resvect of the pur- 
chase of oil seeds and sales of edible oils 
made ‘by the firm during the years 1961- 
62 and 1962-63. According to the asses- 
see the notification issued by the State 
Government No, 3483-E & T-54/723 (CH) 
dated August 5, 1954, by which edible 
oils produced in ghanis nad been made 
liable to payment of sales tax, is invalid 
as held by the Division B2nch of the High 
Court in its decision reported in Ganga 
Ram Suraj Parkash v. State of Punjab 
(1963) 14 STC 476 (Puni). The High 
Court declined to grant certificate of 
fitness and*the special leave application 
filed by the State before this Court was 
also dismissed on January 27, 1964. The 
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decision in (1963) 14 STC 476 (Puni) hav- 
ing become final, it was pleaded by the 
firm that no assessment can be made 
analisi it in respect of sales of edible 
oils, 


4. In ifs counter-affidavit, The 
State accepted as correct, the averment 
regarding the decision of the Punjab 
High Court in (1963) 14 STC 476 (Puni) 
and also the further averment that 
Special Leave was not granted to the 
State by this Court. to appeal against 
that judgment, However the State plead- 
ed that the Punjab High Court had taken 
a similar view in another decision re- 
lating to the firm of M/s Sansari. Mal 
Puran Chand of Jullundur and_ that 
against the said decision, Special Leave 
had been granted by this Court and the 
appeal of the State was pending. The 
State also controverted the allegation 
that the notification challenged by the re- 
spondent, was illegal. 


_ _% Before the learned Single 
Judge, counsel for the assessee and the 
State agreed that the point regarding the 
Notification is concluded against the State 
by the decision of the High Court in 
(1963) 14 STC 476 (Puni) and that in 
consequence the writ petition will have 
to be allowed. By order dated September 
6, 1967, the learned Judge allowed the 
writ petition and prohibited the sales 
tax authority from taking any further 
proceedings. The Court also directed -the 
said authority to refund any tax that 
may have been paid on edible oils. 
Letters Patent Appeal No. 205 of 1968, 
filed by the State, was dismissed. in 
T by the Division Bench on July 18, 


6. In Civil Appeal No. 1679 of 
1969, the respondent is again’ a register- 
ed dealer at Jullundur dealing in sales 
of edible oils produced from Sarson, 
Toria. Tilli and molasses. The firm was 
assessed to sales tax for the years 1958- 
59 to 1960-61 on July 15, 1961. The firm 
disputed its liability to pay sales tax on 
edible oils, and challenging the notificat- 
lon, referred to above, filed Civil Writ 
No. 2863 of 1965 to give directions to the 
assessing authority to refund the amount 
collected from it. The same -averments 
regarding the validity of the notification 
based upon the decision of the High 
Court were made in the writ petition. 
The State took the same stand, asin Civil 
Writ No. 214 of 1965 and relied on the 
pendency of the appeal in this Court. As 
there was again an agreement between 
the parties regarding the nature of the 
order to be passed, the learned Single 
Judge, on September 6, 1967. passed an 
order similar to the one passed in Civil 
Writ No. 214 of 1965. Letters Patent 
Appeal No. 206 of 1968 filed by the State 
was dismissed in limine. 
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7 In Civil Appeal No. 1680 of 
1969. the respondent is again a partner- 
ship firm and a registered dealer carry- 
ing on business of extracting oils from 
sarson and other oil seeds at Hoshiarpur. 
The firm was assessed to sales tax for the 
years 1960-61 to 1962-63 on August 16, 
1963. The firm disputed its liability to 
sales tax on edible oils: and challenging 
the notification issued by the State Gov- 
ernment. referred to above, filed Civil 
Writ No. 565 of 1965 in the High Court 
for similar reliefs as made in the connect- 
ed petitions. The State contested this 
writ petition also on the same grounds 
as referred to above. In view of the 
agreement between the parties. the High 
Court again passed on September 6. 1967 
an order. similar to the one passed in 
Civil Writ No. 214 of 1965 Letters 
Patent Appeal No. 207 of 1968 filed by 
the State was dismissed in limine. 


8- At this stage it may be men- 
tioned that though in the writ petition. as 
originally filed. an attack was made only 
on the notification dated August 5, 1954 
regarding sales tax on edible oils. the as- 
sessees filed applications before the High 
Court for amending the writ petitions by 
making certain further allegations. In 
these applications, the firms challenged 
the levy of purchase tax, under the Act, 
on purchases of oi] seeds on the ground 
that such levy is opposed to the provisions 
of the Central Sales Tax Act. 1956 (Act 
No. 74 of 1956) (hereinafter to be refer- 
red as the Central Act), in view of the 
decision that had been given by this 
Court in Bhawani Cotton Mills Ltd. v. 
State of Puniab (1967) 3 SCR 577 = (AIR 
1967 SC 1616) holding that levy of sales 
tax under the Act, as it stood on April 1, 
1960. in respect of declared goods, is 
illegal and invalid. In fact. the decision 
of this Court is referred to in the applica- 
tions filed for amending the writ peti- 
tions. Therefore. the assessees added a 
further prayer that the assessment orders 
passed or.orders proposed to be - made 
are illegal and void, both on the ground 
that they are in conflict with the deci- 
sion in Ganga Ram Suraj Parkash (1963) 
14 STC 476 (Punj) and also the decision 
o! ae Court in Bhawani Cotton Mills 

td. 

9- The applications for amend- 
ment were allowed by the High Court. 
But as the High Court was allowing the 
writ petitions. by consent of parties. in 
view of the decision in Ganga Ram Suraj 
Parkash (1963) 14 STC 476 (Punj) neither 
the learned Single Judge nor the Letters 
Patent Bench have adverted to the fresh 
aspects referred to in the amendment ap- 
plications. The Letters Patent Bench de- 
clined to grant certificate of fitness in 
all these matters and that is why the 
State has come up to this Court by 
special leave. ) 


State of Punjab v, G. N, F. & O. Mills 


A. I. R- 


10. Two questions arise for con- 
sideration in these appeals: (1) whether the 
notification No. 3483-E. & T-54/723 (CH) 
dated August 5. 1954 issued by the State 
Government is valid: and (2) whether the 
assessment orders are in conflict with the 
decision of this Court in Bhawani Cotton 
Mills Ltd. (1967) 3 SCR 577 = (AIR 1967 
SC 1616). 


11. Regarding the first point the 
position arises as follows: Original entry 
relating to edible oils exempted from 
sales tax. which was Item 57, in Schedule 
B of the Act. was as follows: 


“57. Edible oils produced from sar- 
son. toria and till ghanis but not in 
hydrogenated from e. g. vegetable. whee, 
Vanaspati ete.” 

12. In this entry, edible oils pro- 
duced in whatever manner were exempt 
from tax. But by the notification dated 
August 5. 1954. the original entry was 
deleted and in its place the following 
entry 57 in Schedule B of the Act was 
substituted. ` 


“57. Edible oils produced from sar= 
son, toria and till indigenous kohlus 
worked by animal or human agency when 
sold by the owners of such kohlus only.” 


13. From the substituted entry 
it will be seen that edible oils produced 
by mechanical process will not be eligible 
for _exemption from sales tax. It is this 
notification that was challenged in 
Ganga Ram Surai Parkash, (1963) 14 
STC 476 (Puni) before the High Court 
on several grounds. The High Court in 
Ganga Ram Suraj Parkash held that the 
notification was invalid. In this connect- 
ion. the High Court has also relied on the 
Provisions of the Act. as it originally 
stood as well as to the provisions of the 
Essential Goods (Declaration and Re- 


guiation of Tax on Sale or Purchase) Act. 


1952 (Central Act 52 of 1952). This Act 
52 of 1952 was repealed by Section 16 
of the Central Act on December 21, 1956. 
The repealing section came into force on 
January 5. 1957. The High Court has 
also referred to the unamended Art. 286 
(3) of the Constitution. Based upon these 
provisions. the High Court held that the 
notification was invalid and therefore the 
substitution of the new entry 57 cannot 
hit the assessees. 


14, The decision of the High 
Court. in the connected case of M/s San- 
sari Mal Puran Chand was dealt with by 
this Court in its decision in State of Pun- 
jab v. Sansari Mal Puran Chand (1968) 
1 SCR 336 = (AIR 1968 SC 331). This 
Court, after an elaborate reference to the 
provisions of the Act, as well as to the 
Constitution (Sixth Amendment) Act, 
with effect from Septemeber, 11, 1956, 
held that the Act and the notification 
issued thereunder effectively imposed tax 
on sales of edible oils from September 
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11, 1956 and not before. Accordingly, 
this Court held that the notification dated 
August 5, 1954 issued by the State Gov- 
erment was valid from September 11, 
1956 and as such the assessees were liable 
to pay tax on all sales of edible oils 
effected by them after S2ptember 11, 1956. 
This Court further held that the dealers 
were not liable to pay tax on their sales 
made before September 11, 1956. As 
there is a very elaborate discussion in 
the judgment of this Court for uphold- 
ing the validity of the notification after 
the date mentioned above, we do not 
ihink it necessary to cover the ground 
over again. Therefore. it must be held 
that the view of the High Court. in the 
appeal before us, that tke impugned noti- 
fication is invalid and that the substituted 
entry 57 in Schedule B of the Act is not 
operative, cannot be sustained. There 
does not appear to have been any con- 
troversy that the assessees, before us. are 
producing edible oils not in the manner 
referred to under entzy 57 but bya 
mechanical process. Therefore. it follows 
that their claim for ex2mption on the 
basis of entry 57, as it existed previously, 
falls to the ground. 


15. As the judgment of the High 
Court has been exclusively based on its 
previous decision in Ganga Ram Suraj 
Parkash (1963) 14 STC 476 (Punj), which 
has been overruled by this Court, it 
follows that part of the judgment and 
order of the High Court will have to be 
set aside. 


16. But the matter does not end 
there. We have to deal with the second 
point, which has already been set out. 
The question that arises is whether the 
assessment orders are in conflict with the 
decision of this Court ir Bhawani Cotton 
Mills Ltd (1967) 3 SCR 577 = (AIR 1967 
SC 1616), we have already referred to the 
fact that the assessees were permitted by 
the High Court to amend their writ peti- 
tions by raising an attack on the levy of 
purchase tax under the Act, as it stood on 
April 1. 1960, on purchases of oil seeds, 
on the ground that such levy-is opposed 
to the provisions of the Central Act. That 
contention has, no doubi, not been con- 
sidered by the High Court. But in view 
of the decision of this Court in Bhawani 
Cotton Mills Ltd., the contention of the 
- assessees in this regard will have to be 


accepted. But it is not clear from the 
assessment orders or the record whether 
and at what stage the purchase tax has 
been levied in respect of oil seeds. In 
fact, it appears from the grounds taken 
by the State in the special leave petitions 
that the articles (which will include both 
oil seeds and edible oils) are declared 
goods. On this matter, without further 
materials, it is not possible for us to ex= 


Press any opinion. : 
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17. Even in the applications filed 
before the High Court for grant of certi- 
ficate, as also in the grounds raised be- 
fore this Court. the State has specifically 
referred to the ordinances Nos, 1 and 12 
of 1967 issued by the Governor of Punjab, 
in view of the decision of this Court in 
Bhawani Cotton Mills Ltd. (1967) 3 SCR 
577 = (AIR 1967 SC 1616), and also to 
the Punjab General Sales Tax (Amend- 
ment and Validation) Act, 1967 (herein- 
after to be referred as the Amendment 
Act), which replaced the Ordinances. 
Even in their statement of case, the 
appellents herein, have referred to the 
Amendment Act and in particular to the 
new Section 11AA incorporated in the 
Act. On this basis they have raised a 
contention that the assessing authority 
will have to exercise his jurisdiction 
afresh in respect of the orders of assess- 
ment already passed regarding declared 
goods and pass fresh orders in accordance 
with the provisions of the Act as amended 
by the Amendment Act, 


18- We have elaborately con- 
sidered in Civil Appeals Nos. 2319 and 
2320 of 1968 etc. (SC) the changes introduc- 
ed regarding the levy of sales tax,on de- 
clared goods by the Amendment Act and 
in particular the obligation cast upon the 
assessing authority to reconsider the 
orders of assessment, under Section 11AA. 
We have delivered judgment in those 
appeals earlier in the day. ‘Therefore, 
we do not think it necessary to cover the 
ground over again. Having due regard 
to the principles laid down by us in those 
appeals. the assessing authority is directed 
to exercise his jurisdiction under Sec- 
tion 11AA of the Act, as it now stands, 
and vary or revise the orders of assess- 
ment in all these appeals already made, 
so as to bring them in conformity with 
the provisions of the Act, as amended by 
the Amendment Act. If any assessment 
has not been completed, it is needless to 
state that the fresh order of assessment 
will have to be made by him, in accord- 
ance with the principles laid down by us 
in those decisions, read along with the 
provisions of the Act, as it now stands, 
after the amendment, introduced there- 
under by the Amendment Act. 


19. The appeals are allowed in 
part and the judgments and orders of the 
High Court are modified by declaring 
that the impugned notification is valid 
and it has effect from September 11, 1956 
and sales tax on edible oils can be levied 
after that date. In other respect 
the appeals are dismissed, sub- 
ject to the directions given to the assess- 
ing authority in the earlier part of the 
judgment, Parties will bear their own 
costs in all these appeals. 

Appeals partly allowed. 


(ae 
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A. N. RAY AND D. G. PALEKAR, JJ. 

Jai Narain Mishra and others, Ap- 
pellants v. The State of Bihar, Res- 
pondent. 

‘Criminal Appeal No. f7 of 1969, 
D/- 3-11-1971. 

(A) Penal Code (1860), Section 307 


— Attempt to murder — Where four.or' | 


five persons attack a man with deadly 
Weapons it may well be presumed that 
the intention is to cause death, 

However, where three out of four 
injuries sustained by that man were of 
simple nature and the fourth one, though 
endangering life could not be deemed to 
be an injury which would have neces- 
Sarily caused death but for timely medical 
aid, benefit of doubt to the accused caus 
ing the fourth injury must be given. 

He is liable to be convicted under 
Sec. 326 and not under Section 307, De- 
cision of. Patna High Court in Govt. Ap- 
peal No, 109/1966 and Criminal Revn. No. 
1483/1966, D/- 27-9-1968. Modified. 


(Para TL) 
(B) Penal Code (1860), Section 207 
— Attempt to murder — ‘Accused caus- 


ing simple injury by Farsa — Possibility 
of its sharp edge not being used — Of- 
fence committed is not one under Sec- 
tion 307 but under Section 324 as the in- 
jury is caused by a weapon which was 
likely to cause death. (X-Ref:— S. 324). 
Decision of Patna High Court in Govt A. 
No, 109/1966 and Cr. R. No. 1483/1966, 
D/- 27-9-1968 Modified, (Para 12) 


(C) Penal Code (1860), Section 307 
— Attempt to murder — Conviction of 
accused under Section 307 read with Sec- 
tion 109 on the ground that he instigated 
his companions to kill a person — Evi- 
dence showing that he instigated 
them to assault only — Held conviction 
was not proper — He should’ have been 
convicted under Section 324 read with 
Section 109. (X-Ref:— S. 324). (X-Ref:— 
S. 109)- Decision. of Patna High Court in 
Govt. App. No. 109/1966 and Cr, Rev. Nos 
1483/1966 D/- 27-9-1968 Modified. 
a (Para 13) 
(D) Criminal P. C. (1898), Section 239 
— Joint trial-— Offence committed in 
course of same transaction. (Para 13) 
~ Assault on S by certain persons — 
Nephew of S also, assaulted subsequently, 
some of the accused being common — 
Prosecution of all of them — Case so far 
as second occurrence relating to assault 


-on nephew not pressed — Some of the 


- “*(Govt. Appeal No. 109 of 1966 and 
Cri. Revn No. 1483 of.1966, D/-27-9-1968 
— Pat). 
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accused who were not present af the time 
of first occurrence acquitted — No pre= 
judice caused to the remaining accused 
thereby — Held trial was not vitiated on 
ground of misjoinder of charges — In- 
cident with regard to nephew was an off- 
shoot of the incident with regard to S 
and being a consequence thereof it could 
be held that the offences had been com-~ 
mitted in the course of one transaction. _ 
(Para 15} 
_ M/s, Nur-Ud-din Ahmed and B. P. 
Jha, Advocates, for Appellants: Mr. R, C. 
Prasad, Advocate. for Respondent. 


The following Judgment of the Court 
was delivered by 


PALEKAR, J: — This js an appeal by 
special leave from the judgment dated 
September 27, 1965 of the Patna High 
Court setting aside an order of acquittal 
passed by the learned Assistant Sessions 
Judge, Chapra and convicting the six ac- 
cused and sentencing them to differen 
terms of imprisonment. 


2° ‘Ten persons were put up be- 
fore the learned Sessions Judge on 
charges under Sections 147, 148, 323. 324, 
326, 307 and last two . also r/w 109-IPC. 
The offences were committed in two in- 
cidents one following the other and aris- 
ing out of it. Plot No. 1187 of village 
Bareja, a garden land. was in the posses- 
sion of Shyamdutta Tiwari P. W. 11 and 
is co-sharers who were all Tiwaris. The 
plot originally belonged to the family of 
Mishras — a widow in which, one Ghar. 
bharna Kaur, had alienated the same in 
favour of one of the Tiwaris. The appel« 
lants are Mishras. The Mishras filed a 
Suit against the alienees for a declaration 
that the widow was.not entitled to alie- 
nate the land and in that suit, which was 
filed in 1944, it was declared that the alie- 
nation was not binding on the Mishras, 
after the death af Gharbharna Kaur, 
Since Gharbharna Kaur was living, the © 
Possession of the land continued with the 
Tiwaris and it was in that right thaf 
Shyamdutt Tiwari and his cosharers were 
in possession of the land. 


3. On 31st March, 1965 Shyamdutt 
Tiwari cut an old and dry tree in that 
garden for the purpose of fuel. The idea 
was to cut up the tree into small logs and 
to take them home for being used as fuel. 
Next day i. e. on April 1. 1965 at about 
6.00 A. M. Shyamdutt received informa- 
tion that the Mishras, namely, the ap- 
pellants and others were likely to remove 
the wood of the tree and so he, in the 
company. of some other cosharers went 
to the garden. There he saw the six ap- 
pellants plucking and collecting fuel from 
the tree. Shyamdutt ‘objected, - where: 
upon there was an altercation between 
him and the appellants which resulted in 
appellant Jainarain ordering his compan- 
ions to kill Shyamdutt. On that signal the 
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appellants took out weapons hidden by 
them in the bushes and started an assault 
on Shyamdutt. Appellant Kashi Naresh 
who had a bhala in his hand threw it 
aiming at the stomach of Shyamdutt but 
it did not hit him as Shyamdutt leaped up 
and the bhala passed through the gap be- 
tween the legs. Appellant. Balram there- 
upon struck Shyamdutt with his bhala on 
the upper portion of the lez. Appellant 
Mandeo who wielded a Farsa struck it 
on the head of Shyamdutt. As a result of 
that blow Shyamdutt fell down and 
thereupon appellant Suraj scruck Shyam- 
dutt with his bhala on the right side of 
his chest. Shyamdutt then turn over, 
whereupon appellant Satya Narain hit 
him with a bhala on the hip. The others 
who were with Shyamdutt picked him up 
and took him to the Chapra hospital. 


"li In the meantime Shyamdutt’s 
nephew Girdhar who learnt about the-as- 
sault came to the place of occurrence, 
By this time some of the Mishras had de- 
parted but other Mishras had taken their 
place and according to the prosecution 
there was an assault on Girdhar. 

5e After his arrival at Chapra 
hospital, Shyamdutt was examined by 
Dr. Mishra P. W. 10 who found that 
Shyamdutt’s condition was serious and 
there was danger to his life. Steps were, 
therefore, taken for recording his dying 
declaration. It was recorded by a Magi- 
strate on the same afterncon at about 
9.25 P. M. (Ext.7). In the evening the 
Sub-Inspector of the local Police Station 
at Chapra came there and recorded the 
statement of Shyamdutt and the First 
Information Report was drawn up at 
Manihi Police Station which had jurisdic- 
tion over village Bareja where the as- 
sault had taken place. In the meantime 
the injured Girdhar was also brought to 
the hospital and on the information given 
by him investigations started simultane- 
ously with regard to both <he incidents. 
After completing the investigations, the 
appellants and four others were put up 
before the Magistrate on charges of riot- 
ing and assault. 

6. The accused denied the inci- 
dents. They suggested tha> there must 
have been a fight between Shyamdutt 
and his nephew Girdhar as a result of 
which they received injuries. - The 
Learned Assistant Sessions Judge ac- 
quitted all the ten accused persons be- 
fore him as he was not satisfied with the 
evidence. The State, therefore, went in 
appeal to the High Court. 

iP The counsel for the State în- 
formed the High Court at the outset that 
he was not pressing the apreal so far as 
the second occurrence relating to the 
assault on Girdhar was concerned, Hence 
three of the accused Raghtnath Mishra, 
Rampujan Mishra and Bishwanath 
Mishra who were not present at the time 
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of the first occurrence, had to be acquitt- 
ed. The High Court also acquitted an- 
other accused named Rajendra Mishra 
because the evidence about his participa- 
tion was not satisfactory. Thus out of 
the ten accused, four were acquitted, The 
High Court, however, held that the re- 
maining six i. e. the six appellants were 
members of an unlawful assembly 
which had assaulted Shyamdutt in the 
first incident, and since they were armed 
with deadly weapons at the time of the 


-= occurrence they were all liable to be 


convicted under section 148-IPC. The 
High Court further held that they were 
also liable to be convicted and sentenced 
for their individual acts. Accordingly 
appellants Suraj and Mandeo were con- 
victed under section 307-IPC and appel- 
lant Jainarain Mishra under Sec- 
tion 307 r/w 109-IPC. The High Court 
accepted the evidence against appellant 
Satya Narain that he assaulted Shyam- 


-dutt with a bhala on his hip but since no 


specific charge for assault had been fram- 
ed against him in the ‘Trial Court, no 
conviction was recorded with regard to 
his individual act. Similarly Kashi 
Naresh was not convicted for his act of 
throwing the bhala aiming at Shyamdutt 
because the blow having been avoided by 
Shyamdutt, there was no actual injury. 
However, as already stated both the 


appellants Satya Narain and Kashi 
Naresh were convicted under  Sec= 
tion 148-IPC. 


. §. Mr. Nuruddin Ahmed on bes 
half of the appellants submitted that the 
High Court should not have interfered 
with the acquittal as in the opinion, of 
the learned Assistant Sessions Judge the 
evidence was unsatisfactory. The High 
Court has. however, given reasons why 
it had to interfere. Undoubtedly evi- 
dence had been led of some persons who, 
though not present at all at the time of 
occurrence, claimed to be eye witnesses. 
Then again the evidence with regard to 
the second occurrence relating to the 
assault on Girdhar was untrustworthy, 
and the learned counsel for the State had 
to admit in the High Court that he was 
not in a position to press the appeal with 
regard to that assault. That being the 
character of a part of the evidence led 
In the case, the learned Assistant Ses- 
sions Judge thought that the whole evi-« 
dence both with regard to the _ first 
occurrence as well as the second occur- 
rence was unsatisfactory. ignoring some 
salient features of the case namely that 
Shyamdutt had received no less than 
four injuries — one of them being very 
serious, and secondly that immediately 
after his admission in the hospital, 
Shvyamdutt’s statement had been record- 
ed as per Ext. 7 in which a clear case had 
been made out against the present ‘six 
appellants. In our opinion. the High 
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Court was justified in properly sifting the 


evidence which the learned Asstt, Ses- 
sions Judge had failed to do. The need 
for doing so was the greater since, 


according to the defence, no such occur- 
rence at all had taken place and an 
absurd suggestion had been made that 
there might have been a fight between 


Shyamdutt. on the one hand, and his 
nephew Girdhar, on the other, 
9. The High Court on a proper 


reading of the evidence has held that the 


evidence of Shyamdutt Tiwari P. W. 11 - 


supported, as it is, by Ext. 7 and the 
evidence of Keshav Prasad, P. W. 8 was 
entitled to be accepted as true. Shyam= 
dutt was the victim of that assault and 
was best qualified to give an account of 
the same. Keshav Prasad P. W. 8 must 
have been also present at the time of 
occurrence because he was a co-sharer in 
the garden and had accompanied Shyam=< 
dutt when he went to the garden to see 
that the wood was not taken away by the 
Mishras, Ext. 7 was initially recorded 
by the Magistrate as a dying declaration 
but since Shyamdutt survived that has 
been proved as corroborating Shyam= 
dutt’s evidence. It substantially corro- 
borates the testimony of Shyamdutt in 
Court. Apart from this, as pointed out 
by the High Court, there was sufficient 
motive for the assault not only because 
the Mishras had resented the cutting of 
the tree by Shyamdutt but also because 
Shyamdutt was a witness in a criminal 
case filed against some of the appellants 
only a few days earlier. On the evidence 
which the High Court believed. it held 
that the appellants committed riot armed 
with deadly ‘weapons. The conviction 
under Section 148-IPC was justified. 


10. Since the High Court came to 
the conclusion that there was an unlaw- 
ful assembly formed with the common 
object of assaulting Shyamdutt, and, in 
pursuance of the common object, some of 
the members who were all armed with 
deadly weapons had committed an offence 
under Section 307-IPC it would have 
been open to the High Court, by the 
application of section 149-IPC, to -convict 
them all under Section 307-IPC. Simi- 
Tarly. Section 34-IPC also could have been 
pressed into service, as the evidence is 
that the assault was simultaneously made 
with deadly weapons on the instigation 
of appellant Jainarain Mishra. But the 
fact remains that this has not been done. 
The High Court has convicted the appel- 
tants for their individual acts and we are 
to see whether those convictions are 
proper, 


11. Taking the case of appellant 
Suraj Mishra, we find that he has been 
convicted under Section 307-IPC and 
sentenced to 5 years rigorous imprison- 
ment. According to the evidence Suraj 
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was responsible for the chest. injury 
which is described by Dr. Mishra P. W. 6 
as a penetrating wound 14” x 4” x chest 
wall deep (wound not probed) on the 
side of the right side of the chest. Mar- 
Zins were clean cut. Suraj, according to 
the evidence, had thrust a bhala into the 
chest when Shnyamdutt had fallen as a 
result of the blow given by Mandeo with 
the Farsa on his head. ‘According to the 
Doctor the wound in the chest was of a 
grievous nature as the patient developed 
surgical emphysima on the right side of 
the chest. There was profuse bleeding 
and, according to the Medical Officer the 
condition of the patient at the time of 


the admission was low and serious and 
the injury was dangerous to life. Out 
of the four injuries which the Medical 


Officer noted, this injury was of a grie- 
vous: nature while the other three inju- 
ries were simple in nature. Where four 
or five persons attack a man with deadly 
weapons it may well be presumed that 
the intention is to cause death. In the 
present case, however, three injuries are! 
of a simple nature though deadly 
weapons were used and the fourth injury 
caused by Suraj though endangering life 
could not be deemed to e an injury 
which would have necessarily caused 
death but for timely medical aid. The 
benefit of doubt must. therefore, be given! 
to Suraj with regard to the injury in- 
tended to be caused and, in our opinion, 
the offence is not one under Sec- 
tion 307-IPC but Section 326-IPC. His 
conviction, therefore. under Section 307 
IPC is set aside and we convict him 
under Section 326-IPC. His sentence of 
5 years rigorous imprisonment will have 
to be reduced accordingly to 3 years 
rigorous imprisonment. 

12. Appellant Mandeo is also con- 
victed under Section 307-IPC and he was 
sentenced to suffer rigorous imprison- 
ment for 5 years, The evidence shows 
that he was responsible for the injury on 
the head which he had given with a 
Farsa. That injury is described’ by Dr. 
Mishra as a lazerated wound 2)” x $” scalp 
deep on the left side of the head on the 
parietal region. It is also described as a 
simple injury. It is obvious that though 
a Farsa had teen used, the sharp edge 
of the Farsa may not have been used. ‘But 
since this injury was caused by an in- 
strument which, used as a weapon of 
offence, is likely to cause death, the 
offence would be one under Section 324, 
IP The conviction, therefore, of 
Mandeo is changed to one under Sec- 
tion 324-IPC and his sentence is reduced 
to two vears rigorous imprisonment. 

13. The appellant Jainarain is 
convicted for the abetmené of the offence 
of Section 207-IPC. In his evidence 
Shyamdutt had stated that the instiga- 
tion given by Jainarain was to kill 
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lim but in Ext. 7, the so called dying 
leclaration, the instigation was to “as- 
‘ault the rascal”. Since th2 instigation 
vas to assault with deadly weapons the 
x3roper conviction would be under Sec- 
jon 324-IPC r/w 109-IPC. Therefore, 
vis conviction under Section 307-r/w 
09-IPC is converted into one under Sec- 
ion 324 r/w 109 IPC. The sentence im- 
yosed upon him was two years rigorous 
mprisonment and we don’t think that 
‘equires to be modified. The appellant 
3alram hes been convicted under Sec- 
ion 323-IPC and sentenced to undergo 
igorous imprisonment for one year. No 
nodification is necessary in his case. 


14: As appellants Satyanarain and 
<ashi Naresh have not been convicted 
‘or their individual acts, it is not neces- 
sary for us to say anything about them. 


15. Mr. Nuruddin Ahmed referred 
‘o one more feature of the case and 
faintly argued that there was a misjoin- 
jer of charges since some persons who 
were not present at the time of the first 
ncident. had been conjointly tried with 
the appellants. Those who were tried 
along with the appellants have been ac- 
quitted and there has been no prejudice 
30 far as the appellants arə concerned. 
Secondly it cannot be said that there 
were two isolated incidents. The incident 
with regard to Girdhar was an off-shoot 
of the incident with regard to Shyamdutt 
and being a consequence of the latter in-= 
cident in which some of the accused 
were common, it could be legitimately 
held that the offences had been committ- 
ed in the course of one transaction. Hence 
the trial was not vitiated, 


16. In the result, subject to the 
modifications in the convictions and 
sentences of the appellants Suraj, Man- 
deo and Jainarain as stated above. the 
appeal is dismissed. 


Order accordingly. 





AIR 1972 SUPREME COURT 1767 
(V 59 C 331) 
(From Mysore :— AIR 1969 Mys 208) 
A, N. RAY AND D. G. PALEKAR. JJ. 

R. N. Nanjundappa. Appellant v. T. 
Thimmaiah and another. Respondents. - 

Civil Appeal No. 2357 of 1968. DJ- 
8-12-1971. 

(A) Constitution of Indie. Art. 309 — 
Rule regularising a particular appoint- 
ment — Validity. (Para 23) 

(B) Constitution of Indiz, Art. 162 — 
Scope. (Para 33) 

(C) Civil Services — Mysore Educa- 
tion Department Services (Technical Edu- 
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cation Department) (Special Recruit- 
ment) Rules (1967), Pre. — Validity. 
(Para 23) 


(A) (B) (C) Article 309 speaks of 
rules for appointment and general condi- 
tions of service. Regularisátion of av- 
pointment by stating that notwithstand- 
ing any rules the appointment is regu- 
larised strikes at the root of the rules 
and if the effect of the regularisation is 
to nullify the operation and effectiveness 
of the rules. the rule itself is open to 
criticism on the ground that it is in viola- 
tion of current rules. Therefore the 
Mysore Rules of 1967 cannot be permit- 
ted to stand to onerate as a regularisa- 
tion of appointment of one person in 
utter defiance of rules requiring conside- 
ration of seniority and merit in the 
case of promotion and consideration of 
appointment by selection or by competi- 
tive examination. AIR 1964 SC 1854 and 
AIR 1966 SC 602. Dist. AIR 1969 Mys 
208. Reversed. (Para 23) 


The contention that a rule under 
Article 309 for regularisation of the ap- 
pointment of a person would be a form 
of recruitment read with reference to 
power under Article 162 is unsound and 
unacceptable. If the appointment itself 
is in infraction of the rules or if it is in 
violation of the provisions of the Con- 
stitution illegality cannot be regularis- 
ed. Ratification or regularisation is pos- 
sible of an act which is within the 
power and province of the authority but 
there has been -some non-compliance 
with procedure or manner which does 
not go to the root of the appointment. 
Regularisation cannot be said to be a 
mode of recruitment. (Paras 26. 27. 28) 

Distinction between scope of Arti- 
cles 309 and 162 pointed out. AIR 1966 
SC 1942. Expl. (Paras 33. 34) 

(D) Civil Services — Mysore State 


Civil Services (General Recruitment) 
Rules (1957), R. 8 (27-A) — Local candi- 
date — Meaning. (Para 32) 

A local candidate means a tempo- 


rary Government servant not appointed 
regularly. If a permanent Government 
servant was appointed to the post of 
Principal of Mining School it would not 
be as local candidate but as a Govern- 
ment servant appointed to another post 
as a temporary measure. AIR 1969 Mvys 
208. Reversed. (Para 32) 

(E) Constitution of India, Art. 14 — 
Rules regularising particular appoint- 
ment — Validity (Para 38) 

(F) Constitution of India, Art. 16 — 
Rules reecularising particular appoint- 
ment — Validity. (Para 38) 

(G) Civil Services — Mvsore Educa- 
tion Department Services (Technical Edu- 
cation Department) (Special Recruitment) 
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Rules (1967) — Constitutional validity. 
(Para 38) 
(E) (F) (G) The Mysore Rules of 
1967 as framed under Art. 309 regularis- 
ing with retrospective effect appoint- 
ment of a Government Servant as Prin- 
cipal of School of Mines offends Arts. 14 
and 16 as eligible and senior persons 
working as Principals of Polytechnics 
and Heads of Sections belonging to com- 
mon cadre were not given equal opportu- 
nity and treatment in regard to that ap- 
peintment. AIR 1969 Mys 208, Reversed. 
(Para 38) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 602 (V 53) = 
1966-1 SCR 994, State of Mysore 
v. Padmanabhacharya 25 
(1966) AIR 1966 SC 1942 (V 53) = 
1966-3 SCR 682, B. N. Nagara- 
jan v. State of Mysore 27 
(1964) ATR 1964 SC 1854 (V 51) = 
1964-5 SCR 190. Champaklal 
Chimanlal Shah v. Union of India 25 


Mr. A. K. Sen, Sr. Advocate. (M/s. 
S. S. Javai and M. Veerappa. Advo- 
cates, with him) for the Appellants 
M/s. A. R. Somanatha Iver and O. P. 
Malhotra, Sr. Advocates, (Mr. J. B. Dada- 
chanji, Advocate of M/s. J. B. Dada- 
chanji and Co.. and Mr. C. S. Srinivasa 
Rau. Advocate, with- them) (for No. 1} 
and M/s. Bera Reddy and R. H. Dhébar, 
Advocates (for No. 2). for Respondents. 

The following Judgement of the 
Court was delivered by 


RAY, J:— This is an appeal by 
special leave from the judgment dated 12 
September 1968 of the High Court of 
Mysore dismissing by a common judgment 
a group of petitions. The appellant 
challenged the Mysore Education Depart- 
ment Service Rules dated 9 January 1967 


published in the notification No. ED. 91. 


DGO. 58 on 9 January 1967. 


2. The Rules impeached by the ap- 
pellant are as follows: — 

"In exercise of the powers conferred 
by the proviso to Article 309 of the Con- 
stitution of India, and all other powers 
enabling him in this behalf, the Governor 
of Mysore hereby makes the following 
rules, namely: — 


1. Title: These rules may be called 
the Mysore Education Department Ser- 
vices (Technical Education Department) 
(Special Recruitment) Rules, 1967. 

2. Provisions relating to regularisa- 
tion of appointment of Principal. School 
of Mines, Oorgaum, Kolar Gold Fields. 

Notwithstanding any rule made 
under the proviso to Article 309 of the 
Constitution of India. or any other rules 
or Order in force at any time, Dr. T. Thim- 
miah. B. Se. (Hons.) Ph. D. (Lond.) F.G:S. 
Shall be deemed to have been regularly 


si] 
à 


- A.L R. 


appointed as Principal. School of Mines. 
Oorgaum, Kolar Gold Fields, with effect 
from 15-2-1958. 

| By order and in the name of 
$ the Governor of Mysore 

Sd. S. N. Sreenath 

Under Secretary to Governmeni 
Education Department.” 

ie The appellant was posted as 
‘additional in-charge’ of Technical Edu- 
cation, Bangalore. There were other 
petitions before the Mysore High Courf 
similarly challenging the aforesaid Ser- 
vice Rule. The petitioners in those -cases 
were the Principal of the Polytechnic af 
Mysore; Head of the Mechanical Engi< 
neering Section. CŒ. P. C. Polytechnic. 
Mysore; Principal of the Polytechnic. 
Hassan; and Principal of B. D. T. Collega 
of Engineering Davangere. 


4. The appellant joined as lectu- 
rer in Physics at the University Depart- 
ment of the Government of Mysore in 1941. 
In 1946 the appellant took a post graduate 
degree in Chemical Engineering at Mad- 
tras University. The appellant was then 
posted as Lecturer in Chemical Enginee< 
ring, Government Engineering College 
Bangalore, In 1949 the appellant was pro- 
moted and posted as Superintendenf 
(Principal). Government Polytechnic. Da- 
vangere in the grade of Rs. 200-20-300. 
In 1954 the appellant was posted as Prin- 
cipal, Polytechnic College at Hassan in 
the grade of Rs. 200-20-300. The appel- 
lant was confirmed in the year 1957 in 
the grade of Rs. 200-20-300 in Class IT 
with effect from 12 December. 1949. On 
Ist January. 1957 the pay scale of the 
appellant was revised at Rs. 250-600. 


5. The respondent Thimmiah. gra- 
duated and was appointed through the 
Public Service Commission in the year 
1951 as an Assistant Geologist in the 
Department of Geology in the Mvsore 
ste ernment in the grade of Rs. 125-10- 

2. 

6. The respondent went to the 
United Kingdom and returned in 1957 
With a Ph. D. in Geology. In the month 
of July. 1957 the establishment of the 
School of Mines at Kolar Gold Fields 
was sanctioned in the Department of 
Technical Education. ..The respondent 
who was in 1957 a Lecturer in the De- 
partment of Geology was deputed for 
appointment as Vice Principal of the 
School of Mines at Kolar Gold Fields. 
On 15 February, 1958 the responden 
was asked to perform the duties of the 
Principal. On 22 July. 1958 Isaacson 
who was the Principal of the School of 
Mines at Kolar Gold Fields left. On 
25th September, 1958 the respondenf 
was appointed officiating Principal of 
the School of Mines on a temporary 
basis with effect from 22 July. 1958. 
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On 3 July (April ?). 1959 the respon- 
dent was appointed Principal with ef- 
. fect from 15th February. 1958. The 
Government of India in the year 1959 
wrote to the State Government that the 
respondent did not possess qualifications 
and proposed prescribed aualifications 
for the Principal of School of Mines. 
Qualifications were 
Director of Technical Education in the 
month of August. 1959. In the month 
of August, 1960 the respondent was pro- 
moted in his parent Department of Geo- 
logy as Geologist. 


i In the year 1962 the appel- 
fant made an application under Art. 226 
challenging the officiating appointment 
of respondent. The Sigh Court of 
Mysore on lst November. 1963 dismis- 
sed the appellants aprlication as pre- 
mature, because the Covernment was 
going to frame rules for recruitment for 
the Department. 


8. In the month of May. 1964 
rules of recruitment wəre framed by 
the Government for the Department of 
Technical Education. 


9. In the year 1967 Rules -were 
made under ‘Article 309 of the Constitu- 
tion regularising the appointment of the 
respondent as Principal, School of Mines 
With effect from 15 February. 1958. 


10. The Kolar Gald Fields, School 
of Mines was set up in the month of 
July, 1957. The respondent was sent in 
the month of August, 1957 on deputation 
for two years as Vice Principal of the 
School of Mines. The respondent was 
then working as an Assistant Geologist. 
The then Principal of the School of 
Mines was Isaacson. Hə was employed 
on a part time basis on an allowance of 
Rs. 200 p.m. On 22 July. 1958 when 
Jsaacson left the respondent who was the 
Vice Principal had been doing the duties 
of the Principal since 15th Feb. 1958. 
The State Government on 25th Septem- 
ber, 1958 appointed the respondent Thim- 
miah as officiating Principal with effect 
from 22nd July. 1958 in the grade of 
Rs. 500-30-800. On 8rd April. 1959 the 
State Government in mcdification of the 
notification of 25th Septamber, 1958 ap- 
pointed the respondent zs temporary of- 
ficiating Principal with 2ffect from 15th 
February. 1958. The impugned rules 
regularising the appointment of the res- 
pondent with effect from 15th February. 
1958 came into existence on 9th Febru- 
ary, 1967. 


11. The appellant contended that 


the respondent was governed bv. the 
Mysore Service Regulations. 1943. the 
Mysore State Civil Services (General 


Recruitment) Rules, 1957 as well as the 
Mysore Education Department Services 
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proposed by the. 
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(Technical Education Department) (Re- 
cruitment) Rules. 1964. The’ appellant 
also contended that the respondent was 
lm Class III service. and, therefore. the 
impeached regularisation of the res- 
pondent’s appointment was in breach of 
the aforesaid Rules and Regulations and 
offended Articles 14 and 16 of the Con- 
stitution. The contention of the respon- 
dent before the High Court was that the 
appointment to a civil post could be 
made in three ways; one by promotion: 
second by direct recruitment: and the 
third by regularisation of an appoint- 
ment which had been initially made ir- 
regularly. It was also contended in the 
High Court. though there was no sug- 
gestion in the affidavit or in the return 
In answer to the petition. that the res- 
pondent was a local candidate in ser- 
vice, and. therefore. under Rule 8 (27-A) 
of the Mysore Civil Services Rules. 1957 
the rules would not apply to the res- 
pondent and the regularisation was valid. 


12. An additional argument was 
advanced in this Court that under Arti- 
cle 162 of the Constitution regularisation 
would in itself be a mode of exercise 
of power of appointment of the Execu- 
tive Government. Regularisation was said 
to have the consequence of impressing 
upon the appointment the quality of 
permanence and the elimination of pre- 
cCariousness. According to the State 
such an appointment even if made in 
the shape of rules under Article 309 
could not be attacked on the ground of 
being made for one person just as a 
piece of- legislation could not be attack- 
ed on the ground of being made for a 
particular person or entity. 

13. The High Court held that 
the respondent was a local candidate 
within the meaning of Rule 1-A of the 
Mysore Government Senioritv Rules, 1957 
and therefore the appointment of the 
respondent could be wregularised with 
effect from any date. The High Court 
expressed no opinion on the question of 
seniority among the several petitioners 
inter se. On that basis the High Court 
held that there could be a temporary 
emplovment and recognition of a tem- 
porary servant as quasi-permanent em- 
ployee without violating Articles 14 and 
16. The High Court held that the ap- 
pointment of a local candidate could not 
be said to be discriminatory or a denial 
of equal opportunity. The High Court 
also held that when the respondent was 
appointed temporarily in 1958 there 
were no qualifications prescribed for the 
post and there were no cadre and re- 
cruitment rules. 


14. On 17th August. 1957 when 
the respondent was sent on deputation 
as Vice Principal his post was counted 
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as that of a lecturer. When Isaacson 
left the School of Mines and when the 
respondent was asked to be in charge as 
Principal and thereafter when the res- 
pondent was in the month of September, 
1958 appointed 
which was Class I service with effect 
from 15th February. 1958 the respon- 
dent had been on deputation from for- 
eign service and in the affidavit it was 
Stated that it was Class III service to 
which the respondent belonged and the 
appointment of the respondent to the 
post of Principal of the School of Mines 
was challenged by the appellant to 
amount to promotion from Class III to 
Class I. 


15. Under Rule 57 of the Mysore 
Civil Service Regulations. 1943 an offi- 
cer could be sent on deputation on such 
temporary duty for the performance of 
which there is no permanently or tem- 
porarily sanctioned appointment. Depu- 
tation however was not permissible 
under Rule 57 without the sanction of 
the Government. 


16. The question here is whe- 
ther an officer like the respondent who 
was sent on deputation could be said not 
to be governed by any rule and be a 
local candidate ‘as contended for by the 


State. At the relevant time in the 
month of February. 1958 the Mvsore 
State Civil Service (General Recruit- 


ment) Rules, 1957 were in existence in~ 
asmuch as those rules came into force 
on ist February. 1958. The Mvsore 
State Civil Services Rules. 1957 defined 
‘direct recruitment’. ‘promotion’ and 
‘selection’. Direct recruitment would be 
appointment otherwise than by promo- 
tion or transfer. Promotion. would be 
appointment of a Government servant 
from a post. grade of service or class 
of service, to a higher post or higher 
grade of service or higher class of ser- 
vice. Selection would .be after consult- 
ing the Commission or the Advisory or 
the Selection Committee, or the appoint- 
ing Authority. Rule 3 of the Mysore 
State Civil Services Rules, 1957 speaks 
of method of recruitment to the State 
Civil Service to be by competitive exa- 
mination or by selection or by promo- 
tion. Judged by these rules the appoint- 
ment in the present case could be said 
to be only by promotion. Indisputably 
there was neither any competitive exa- 
mination nor any selection nor it was a 
case of direct recruitment. Sub-clauses 
(a) and (b) of Rule 4 (3) of the Mysore 
State Civil Services Rules. 1957 lay down 
the restrictions as to recruitment by 
promotion. The restrictions are two- 
fold in sub-clauses (a) and (b). First.. if 
it is to a selection post or to a post to 
be filled by promotion or by selection of 
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to officiate as Principal: 


‘Sent on 
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a person on the basis of merit and suit- 
ability in all respects to discharge the 
duties of the post it is with due regard 
to seniority from among persons eligible 
for promotion. The second is recruit- 
ment by promotion to a post other than 
that referred to in sub-clause (a) by selec- 
tion of a person on the basis of seniority- 
cum-merit, that is seniority subiect to 
the fitness of the candidate to discharge 
the duties of the vost from among per- 
sons eligible for promotion. 


_ 1%. In 1958 the post of the Prin- 
cipal of the School of Mines was a per- 
manent post. The pay of the Principal 
was Rs. 500-800 at that time. The res- 
pondent was getting a salary of Rs. 165 
plus Rs. 75. in the month of February 
1958 and his grade of scale was from 
Rs. 125-175. The respondent had been 
substantively appointed to the post of a 
lecturer in Geology from which he was 
deputation. The respondent 
under Rule 17 of the General Rules re- 
garding lien on appointment and admissi- 
bility of allowances could not be ap- 
pointed substantively to two or more 
permanent posts at the same time ex- 
cept as a temporary measure. Then 
again under Rule 20 (a) of the General 
Rules regarding lien on appointment the 
Government shall suspend the lien of a 
Government servant on a permanent 
post which he holds substantively if he is 
appointed in a substantive capacitv. In 
the month of February. 1958 the res- 
pondent was on deputation and having 
a lien on post as Assistant Lecturer of 
Geology when he was appointed to offi- 
ciate as Principal. School of Mines. and. 
therefore. it could not be said-that he 
was substantively appointed to the post 
of a Principal. 


18. The appointment of the res- 
pondent as officiating Principal in the 
month of February. 1958 could be only 
by promotion. The two impediments to 
the case of recruitment by promotion 
have already been noticed in Rule 4 (3) 
sub-clauses (a) and (b) of the Mysore 
State Civil Services (General Recruit- 
ment) Rules. ` 1957. Under sub-clause 
(a) it is to be on the basis of merit and 
suitability with due regard to seniority | 
from among persons eligible for promo- 
tion. Under sub-clause (b) it is to be on 
the basis of senioritv-cum-merit from 
among persons eligible for promotion. 
It is not the case of the Government 
that it was a case of promotion because 
there is no material to show that merit 
and suitability in all respects with due 
regard to seniority from among persons 
eligible for promotion were considered. 

19. The Mysore State Civil Ser- 
vices Rules. 1957 in Rule 16 sneaks of 
relaxation of rules relating to appoint- 
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ment and qualifications and one of the 
instances of relaxation is that the Gov- 
ernment may for reasons to be recorded 
in writing (a) (i) appoint to a post an offi- 
cer of the Defence Services, an All India 
Service or a Civil Service of the Union 
or the Civil Service of any other State 
and (ii) an officer holding a post of an 
equivalent grade, by transfer. from any 
other service of the State. Equivalent 
grade is defined in the Mysore Civil Ser- 
vices Rules, 1957 which came into effect 
on Ist February. 1958. Rule 8 (1) of the 
Mysore Civil Services Eules. 1958 speaks 
of class and grade. Appointments are 


said to be in the same Class’ when thev . 


are in the same deparsment and bear 
the same designation. or have been de- 
clared by Government fo be in the same 
class. Appointments in the same class 
are sometimes divided into ‘grades’ ac- 
cording to pay. The post of Principal 
School of Mines was szid to be Class I. 
It was said that in the month of Febru- 
ary, 1958 there were no classes,- But 


the respondent did not belong to a grade ` 


which could be said to be equivalent grade 
to that of the Principal School of Mines. 
Therefore it could not te a case of trans- 
fer within the meaning of the aforesaid 
Rule 16. 


20. The Mysore Technical Educa- 
tion Rules which came into existence on 
5 Mav. 1964 referred to two classes and 
the Principal, School of Mines was in 
Class I and the Heads or Principal of 
Polytechnics were in Class I. In 1964 
the post of Assistant Geologist was in 
Class ITI and not identical in rank. The 
respondent alleged that he was appoint- 
ed temporarily to the vost of Principal. 
School of Mines in February. 1958 and 
thereafter he was appointed under Arti- 
cle 162 of the Constitution because of 
his qualifications. It will appear from 
the affidavit evidence that the appellant 
in 1957 was Principal of the Government 
Polytechnic at Davangere and was in 
the grade of Rs. 200-20-300. 


21. The respondent was in 1956 
an Assistant Geologist at a salary of 
Rs 165/- in the scale of Rs. 125-10-175. 
In 1964 the appellant was in Class II 
under the 1964 Rules as Principal of 
Polytechnic whereas th2 respondent was 
in the substantive post of Assistant 
Geologist which under the 1964 Rules 
was in Class III. Therefore when the 
appointment of the respondent was at- 
tempted to be regularised with effect 
from 1958 the respondent was being 
placed at a position of advantage. 


22. e.The appointment of the _ ress 
pondent by promotion or transfer is in- 
herently indefensible. The respondent 
was in Class II service. He was being 
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appointed to Class I. If it were a case 
of promotion persons in the same grade 
and seniority and merit were to be con- 
sidered. The appellant was senior to 
the respondent. There were other peti- 
tioners before the High. Court who were 
senior to the respondent. When the ap- 
pellant made an application to the Mysore 
High Court in the year 1962 the appli- 
cation was dismissed because it was 
found to be pre-mature as the Govern- 
ment was preparing the cadre and re- 
cruitment rules. The High Court left 
it open and said if and when the ap- 
pointment was regularised it would be 
open to the appellant to take such steps 
as law permits. 


Zoe It was contended on behalf of 
the State that under Article 309 of the 
Constitution the State has power to 
make a rule regularising the appoint- 
ment. Shelter was taken behind Arti- 
cle 162 of the Constitution and the power 
of the Government to appoint. No one 
can deny the power of the Government 
to appoint. If it were a case of direct 
appointment or if it were a case of aw- 
Pointment of a candidate by competi- 
tive examination or if it were a case of 
appointment by selection recourse to 
Tule under Article 309 for regularisation 
would not be necessary. Assume that 
Rules under Article 309 could be made 
in respect of appointment of one man 
but there are two limitations. Art. 309 
speaks of rules for appointment and 
general conditions of service. Regulari- 
Sation of appointment bv stating that 
notwithstanding any rules the appoint- 
ment is regularised strikes at the root 
of the rules and if the effect of the re- 
fularisation is to nullify the operation 
and effectiveness of the rules, the rule 
itself is open to criticism on the ground 
that it is in violation of current rules. 
Therefore the relevant rules at the mate- 
rial time as to promotion and appoint- 
ment are infringed and the impeached 
rule cannot be permitted to stand to 
operate as a regularisation of appoint- 
ment of one person in utter defiance of 
Tules requiring consideration of seniority . 
and merit in the case of promotion and 
consideration of appointment by selec- 
tion or by competitive examination. 


24. It was contended on behalf 
of the State that Rule 3 of the Mvsore 
State Civil Services Rules. 1957 spoke 
of method of recruitment to be by com- 
petitive examination, or by selection, or 
by promotion. The method of recruit- 
ment and qualifications for each State 
Civil Service were to be set forth in 
the rules of recruitment but there were 
no rules until the year 1964. In 1964 the 
rule spoke of the Principal of School of 
Mines to be Class I and the method of 
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recruitment for the Principal of School 
of Mines was to fill up the post by pro- 
motion from the cadre of Head of Sec- 
tions or by direct recruitment. It was 
Said on behalf of the respondent that he 
was the only eligible candidate in 1964, 
and, therefore, his appointment was 
valid. This is opposed to facts. It is 
not a case of direct recruitment in the 
year 1958 or at any time. The State 
made rules in the year 1967 to re- 
Sularise the appointment from the-month 
of February. 1958 Again, if it. were a 


case of direct recruitment one would 
expect proper materials for the direct. 


recruitment. There should be advertise- 
ments for the post. Candidates have to 
be selected. Their respective merits 
would have to be considered. To say 
that the appellant (respondent?) was 
the only eligible candidate is to deny 
the rights of others to apply for such 
eligibility tests. 


25. Counsel on behalf of the 
State relied on the decision of this Court 
in Champaklal Chimanlal Shah v. Union 
of India. (1964) 5 SCR 190 = (AIR 1964 
SC 1854) and the observations at p. 201 
of the report: “That the Government 
have to employ temporary servants to 
satisfy the needs of a particular contin- 
gency and such employment would be 
perfectly legitimate.” No exception could 
ordinarily be taken to such appoint- 
ment. The appointment in the present 
case does not fall under that category. 
The appointment was in breach of rules 
as a case of promotion, It was not a 
case of direct recruitment. It was not 
a case of temporary appointment. It 
was not a case of appointment of a local 
candidate. The Court in the case of 
State of Mysore v. Padmanabhacharya, 
(1966) 1 SCR 994 = (AIR 1966 SC 602) 
dealt with a rule under Article 309 to 
the effect that the respondents in that 
case having been invalidly retired should 
have been validly retired from service 


on superannuation. The notification of 


the Government under Article 309 was 
issued on 25 March. 1959 there validat- 
ing the action taken in retiring the res- 
pondent and others upon their attaining 
the age of 55 years. The respondents 
contended before the High Court that 
they were entitled to continue in ser- 
vice upto the age of 58 years and not 


to be retired at the age of 55 years in 


view of an exception carved out by note 
4 to Rule 294 (a) of the: Mysore Civil 
Services Regulations. This Court did 
Not express any opinion as to the power 
of the Legislature to make a retrospec- 
tive provision under Article 309 but the 
notification retiring certain persons on 
superannuation was struck down by this 
Court in these words: 


A. I. Re 


_“We are of opinion that this notifi- 
cation cannot be said to be a rule re~ 
fulating the recruitment and conditions 
of service of persons appointed to the 
services and posts in connection with 
the affairs of the State. All that the 
rule does is to say in so many words 
that certain persons who had been. in 
view of our decision on this point. in- 
validly retired should be deemed to have 
been validly retired from service on 
superannuation. It would if given effect 
contravene Article 311 of the Constitu- 
tion. Such a rule in our opinion is nof 
a rule contemplated under the proviso 


- to Article 309.” 


26. The contention on behalf of 
the State that a rule under Article 309 
for regularisation of the appointment of 
a person would be a form of recruit- 
ment read with reference to power under 
Article 162 is unsound and unacceptable. 


' The executive has the power to appoint. 


That power may have its source in 
Article 162. In the present case the 
Tule which regularised the appointment 
of the respondent with effect from 15th 
February, 1958 notwithstanding any rules 
cannot be said to be in exercise of power 
under Article 162. First, Article 162 
does not speak of rules whereas Arti- 
cle 309 speaks of rules. Therefore. the 
present case touches the power of the 
State to make rules under Article 309 of 
the nature impeached here. Secondly. 
when the Government acted under Arti- 
cle 309 the Government cannot be said 
to have acted also under Article 162 in 
the same breath. The two Articles ope- 
rate in different areas. Regularization 
cannot be said to be a form of appoint- 
ment. Counsel on behalf of the respon- 
dent contended that regularisation would 
mean conferring the quality of perman- 
€nce on the appointment whereas coun- 
Sel on behalf of the State contended that 
regularisation did not mean permanence 
but that it was a case of regularisation 
of the rules under Article 309. Both 
the contentions are fallacious. If the 
appointment itself is in infraction of the 
rules or.if it is in violation of the vrovi- 
sions of the Constitution illegality can- 
not be regularised. Ratification or re- 
gularisation is possible of an act which ` 


is within the power and province of the 


authority but there has been some non= 
compliance with procedure or manner 
which does not go to the root of the ap- 
pointment. Regularisation cannot be 
said to be a mode of recruitment. ` To 
accede to such a proposition would be 
to introduce a new head of appointment 
in defiance of rules or it may have the 
effect of setting at naught the rules. 


27. . In the present case, it was 


‘Said that the respondent was a local 
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candidate within the meaning of Rule 8 
{27-A) of the Mysore Civil Services 
Rules, 1957 which came into effect on 1st 
March (February ?). 1958. A local can- 
didate is defined there as a local candi- 
date in service meaning a temporary 
Government servant not appointed regu- 
larly as per rules of-.recruitment to that 
service. When the aprointment of a 
local candidate would be regularised it 
would be in consonance with the rules. 
A contention was advanced on behalf of 
the respondents that Rules 3. 4 and 14 
in the Mysore State Civil Services Rules, 
1957 which came into effect on lst Feb- 
ruary. 1958 would not arplv until rules 
of recruitment as contemplated in Rule 3 
were brought into existence. In support 
of that contention reliance was placed on 
the decision of this Court in B. N. Naga- 


rajan v. State of Mysore (1966) 3 SCR - 


682 = (AIR 1966 SC 1942). In that 
case a question arose as to the validity 
of appointments of 88 Assistant Engi- 
neers who were appointed in October, 
1961. It was contended that the appoint- 
ments there were to have been in con- 
sonance with the Rules which came into 
existence in December. 1960. It was 
held that the December 1360 Rules were 
not intended to cover appointments of 
persons who had been interviewed and 
recommended for appointment by the 
Public Service Commission in the month 
of November, 1960 prior to the making 
of the rules. It was also held in that 
case that the absence of rules would 
not take away the power of the execu- 
tive Government to make appointments 
under Article 162 of the Constitution. 
In the present case. the contention on 
behalf of the respondents that the re- 
sularisation was itself a mode of appoint- 
ment under Article 162 of the Constitu- 
tion is unsound. The Rules came into 
existence in the present case in 1964. 
The regularisation was made in the year 
1967. The regularisation was made with 
effect from 1958. Therefore. the Rules 
became applicable. The regularisation 
in the present case ‘was a_so bad because 
even without specific methods of re- 
cruitment appointments could be made 
only by selection or promotion or trans- 
-fer from equivalent grace. The method 
of recruitment and qualification for each 
State Civil Service was zo be set forth 
in the rules of recruitment of such ser- 
vice specially made in taat. behalf. 


28. It follows that in the pre- 
sent case in the face of rules which 
spoke of recruitment to be by competi- 
tive examination or by selection or bv 
promotion, these are the -hree modes of 
appointment, Even if the method of re- 
cruitment and qualifications are not 
laid down the three mod2s are specific. 
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Counsel on behalf of the State stated 
that the respondent was not promoted 
but that it was a case of selection because 
the respondent was the only person fit 
for that post. A selection would have to 
be made by inviting applicants and then 
selecting them. The State relied on the 
affidavit of the Deputy Secretary to the 
Government that the respondent was 
a highly qualified person and there were 
no other qualified. persons available to 
fill up the post of Principal of the school. 
It was therefore said that the Govern- 
ment found that the respondent was the 
only candidate found suitable and he was 
therefore selected. The affidavit does 
not say that he was selected on the basis 
that other candidates were interviewed 
and that claim of other candidates were 
considered. In Nagarajan’s case (supra) 
this Court said that if rules were made 
the. Executive would have to follow the 
Rules and the Executive could not under 
Article 162 of the Constitution ignore the 
Rules. Therefore, in the present case the 
Executive acted illegally in regularising 
the appointment of the respondent Thim- 
miah. 

29. In the present case the res- 
pondent was appointed temporarily as 
officiating Principal on 25 September 
1958 until further orders. In foot note 1 
to the letter dated 25 September, 1958 
communicating the order it was stated 
that the Director of Technical Education 
was requested to forward proposals to 
fill the post by advertisement through 
Mysore Public Service Commission. Again 
on 3 April, 1958 when the respondent 
was appointed temporarily as officiating 
Principal with effect from 15- February. 
1958 until further orders a similar foot 
mote was given in that letter communi- 
cating the order to the effect that the 
Director of Technical Education would 
forward proposals to fill un the post by 
advertisement through Mysore Public 
Service Commission. These letters total- 
ly repel the suggestion of the respondent 
being a local candidate. These letters 
contain intrinsic evidence that the ap- 
pointment was .to be made by advertise- 
ment through Mysore Public Service 
Commission so that persons who would 
possess the necessary qualifications would 
be able to apply for the same for con- 
sideration. 


30. The case .of promotion is 
totally impermissible in the present 
case. There were three classes of services 
under the Mysore Civil Services (Classi- 
fication, Control and Appeal) Rules,’ 1957. 
Rule '5 classified the services under four 
classes. Class I consisted of gazetted posts 
with the minimum -pay of not less than 
Rs. 350 p.m. Class II was to consist of gaz- 
etted posts other than those referred to 
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in Class I. Class III was to consist of non- 
gazetted posts of Primary School Teacher 
Assistant Inspector of Shops and Establi- 
shments, Compounders. Village Accoun- 
tants, Bill Collectors and other posts the 
pay or maximum pay of which if on 
a time scale is more than Rs. 90. Class IV 
was to consist of non-gazetted posts classi- 
fied in the Schedule. There were three 
Schedules. Promotion would have to be 
under rule 4 of the Mysore Civil Servi- 
ces (General Recruitment) Rules. 1957 
on the basis of merit and suitability or 
on the basis of senioritv-cum-merit. Rule 
16 of the 1957 General Recruitment Rules 
speaks of relaxation of rules relating to 
appointment and qualifications. The 
Government has power to relax any rule 
and may appoint persons for reasons to 
be recorded in writing inter alia to a 
post of an equivalent grade by transfer. 
In the present case. it was not an appoint- 
ment by transfer from one post to a post 
of an equivalent grade under the rules. 
The relaxation under Rule 16 of the 
Mysore Civil Service (General Recruit- 
ment) Rules. 1957 for a specified period 
of the qualifications prescribed for pur- 
poses of direct recruitment of ° candidates 
possessing the prescribed qualifications 
was neither available nor done in fact in 
the present case. Therefore it could not 
be said here that the appointment was 
by promotion because the respondent did 
not hold the post of an equivalent grade. 


31. It is said on behalf of the 
State that the appointment of the respon- 
dent was justified on. the following 
grounds. In the year 1958 the respon- 
dent was appointed on a temporary basis. 
The Government has power to make a 
temporary appointment. The respondent 
was, according to the rules. a local candi- 
date. A local candidate could be ap- 
pointed irrespective of rules. Up to the 


year 1964 there were no rules fixed with. 


regard to cadre or appointment. In 1964 
when the cadre and recruitment rules 
were made the respondent was the only 
qualified person. There were no speci- 
fic rules for regularisation. The Gov- 
ernment has power under Article 162 to 
regularise appointments. Rules under 
Article 309 can be made for one per- 
son. Therefore. the respondent was 
validly appointed. 

32. The contentions on behalf of 
the State and the-respondent are unac- 
ceptable. A local candidate means a 
temporary Government servant not ap- 
pointed regularly. The respondent was 
a permanent Government servant at the 
material . time. He was already in ser- 
vice. Under the rules in force in the 
year 1958 two Government servants can- 
not be appointed substantively to the 
. Bame permanent post at the same time. 


f 
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A Government servant cannot be ap- 
pointed substantively except as a tempo< 
rary measure to two or more permanent 
posts at the same time. Therefore. if 
the respondent were appointed as a tem- 
porary measure to the post of Principal 
lt would be not as a local candidate but 
as a Government servant appointed to 
another post as a temporary measure. 
This happened in 1958. When the appel- 
lant impeached the appointment of the 
respondent before the Mysore High 
Court in 1962 the State Government 
Stated that the rules had been framed 
and forwarded to the Public Service 
Commission and the post of the Princi- 
pal had to be filled up by promotion 
from the cadre of Heads of Sections or 


by direct recruitment. The qualifica- 
tions for direct recruitments were also 
` given. It was also stated before the 


Mysore High Court that the matter of 
regularisation of the respondent in the 
post was under consideration and the 
Public Service Commission had agreed 
to the regularisation and the matter was 
to be considered by the Government and 
the decision was to be given in that be- 
half. In that context the Mysore High 
Court said that no useful purpose would 
be Served in pronouncing on the aues- 
tions raised in the writ petition and if 
and when the appellant felt aggrieved 
y such regularisation it would be open 
to him to take such steps. 


33. It is in this background thaf 
when regularisation was made in the 
year 1967 that the appellant came up be- 
fore the High Court challenging the re- 
gularisation. When it was said before 
the Mysore High Court in 1962 -that the 
Public Service Commission agreed to 
regularisation it did not mean that the 
Public Service Commission agreed to 
regularise the appointment of the res- 
pondent. All that the Public Service 
Commission did was to regularise the 
appointment to the post of the Prin- 
cipal. The regularisation by the State 
of the appointment jis with effect 
from 1958. This regularisation is bad 
for the following reasons. First re- 
gularisation is not itself a mode of ap- 
pointment. Secondly. the modes of ap- 
pointments are direct recruitment or 
selection or promotion or appointing for 
reasons to be recorded in writing an off- 
cer holding a post of an _ equivalent 
grade, by transfer from any other ser- 
vice of the State. The Government did 
not contend it to be a case of promotion. 
If it were a case of promotion it would 
not be valid because it would be a pro- 
motion not on the basis , of seniority- 
cum-merit but a promotion of some one 
who was in Class III to Class I. Even with 
regard to appointment under Rule 16 by 
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transfer of a person holcing an equiva- 
lent grade the appointment would be of- 
fending the rules because it would not 
be transfer from an equivalent grade. 
Again, merit and seniority could not be 
disregarded because the respondent was 
not in the same class as the Principal of 
the School of Mines. The pay of- the 
Principal was Rs. 500-803 whereas the 
respondent was getting a salary of Rs. 
165 in the grade of Rs. 125-165 plus an 
allowance of Rs. 75. 


34. The contention 
that there were no rules and that the 
Government was free tc appoint the 
respondent is wrong. Th2re were 1957 
rules which spoke of appointment by 
competitive examination cr by selection 
or by promotion. Even if specific rules 
of recruitment for such services were not 
made the rule as to apvointment by 
Competitive examination or selection or 
by promotion was there. Article 162 
does not confer power of regularisation. 
Article 162 does not confer power on the 
Government to make rules for the- re- 
cruitment or conditions of service. There 
can be rule for one person or one post 
but rules are meant for recruitment and 
conditions of service. Rules are not for 
the purpose of validating an illegal ap- 
pointment or for making appointments 
Or promotions or transfers. Rules under 
Article 309 are for the rurpose of lay- 
ing down the conditions sf service and 
recruitment. Therefore, -he regularisa- 
tion by way of rules under Article 309 
in the present case by stating that not- 
withstanding anything in the rules the 
appointment of the respondent was being 
regularised was in itself violation of the 
rules as to appointment and as to cadre 
and also as to the proper selection. If 
the respondent were to be appointed by 
direct recruitment. there should have 
been advertisements. Then others would 
have the opportunity of épplying. That 
would be proper selection. 


35. Counsel on behalf of the ap- 
pellant contended that Articles 14 and 
16 of the Constitution were infringed by 
the impugned regularisation by rules 
under Art. 309 of the Constitution inas- 
much as the appellant and the other peti- 
tioners in the High Court were not given 
equal opportunity and treatment in re- 
gard to the appointment and there was 
also discrimination. It was said on be- 
half of the respondent thas the appellant 
did not possess qualificaticns prescribed 
by the 1964 Rules. The arpellant disput- 
ed that contention. The appellant and 
the respondent belonged to the same 
class of servite. 


36. The Mysore Education De- 
partment Services (Technical Education 
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Department) (Recruitment) Rules. 1964 
provided that the method of recruitment 
for the post of Principal. School of Mines 
was by promotion from the cadre of 
Heads of Sections or by direct recruit- 
ment. The minimum qualifications for 
direct recruitment were age limit of 40 
years and M. Sc. Degree in Applied Geo- 
logy with five years experience in Min- 
ing. The appointment of the respon- 
dent was not by direct recruitment at 
any stage. The appointment of the res- 
pondent was sought to be justified by 
the State and the respondent first on 
the ground of promotion and second on 
the ground of the respondent possessing 
the qualification. The appellant contend- | 
ed that the appellant was the Principal 
of the Polytechnics since the year 1949. 
The appellant also contended that the 
appellant was senior to the respondent. 
The Principals of Polytechnics and the 
Reads of Sections, according to the con- 
tention of the appellant. belonged to the 
Common cadre. Therefore, the appellant 
alleged that the appellant was eligible 
for promotion under the 1964 Rules. The 
case of promotion would not be consi- 
dered by considering only the respon- 
dent. Again. the impeached rules do 
not show that it was a case of promo- 
tion but that it was a case of regularisa- 
tion of an appointment with effect from 
the year 1958. 


37. If it was the case of selec- 
tion the appellant and the respondent 
and others should have been considered. 
The 1964 Rules prescribed qualifications 
for the first time. The 1964 Rules pro- 
vided appointment by promotion or by 
direct recruitment. The appellant alleg- 
ed eligibility. The appellant was Head 
of a Section. The respondent was also 
a Head of a Section. They both be- 
longed to the same cadre. Therefore. 
the impugned rule affects the appellant 
not only in regard to his eligibility but 
also his seniority. 


38. The High , Court was wrong 
in holding that the appointment of the 
respondents was defensible as a local 
candidate and therefore the appoint- 
ment did not offend Articles 14 and 16 
of the Constitution. 


39. For these reasons. the judg- 
ment of the High Court is set aside. 
The appeal is allowed. The impeached 


Rules dated 9 January. 1967 published 
in the notification No. ED.91 DGO 58 are 
declared to be void. There will be no 


order as to costs. 
Appeal allowed. 
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(FROM: GUJARAT)* 
A. N. RAY AND D. G. PALEKAR, JJ. 
Lallubhai Devchand Shah and others 
‘Appellants v. The State of Gujarat, Res< 
pondent. 
Criminal Appeal No. 71 of 1970, 
D/~ 3-11-1971. | 
(A) Constitution of India, Art, 136 
— Appreciation of evidence — When the 
High Court accepts a piece of evidence as 
true, Supreme Court in appeal by special 
leave does not examine the evidence 
afresh for itself unless there is substan- 
tial error of law or procedure or there is 
a failure of justice by reason of misappre- 
hension or mistake in reading the evi- 
dence or the case involves a question of 
principle of general importance. Crimi- 
nal Appeal No. 120 of 1963, D/- 10-8- 
1965 (SC) and AIR 1970 SC 1566, Rel. on. 
(Paras 9, 13) 
(B) Evidence Act (1872). Section 32 
»—  Evidentiary value of dying declaration 
— If the court is satisfied on a close 
scrutiny of the dying declaration that it 
is truthful it is open to the court to con- 
vict the accused on its basis without any 
independent corroboration, (Para 9) 
A dying declaration musf be closely 
scrutinised as to its truthfulness like any 
other important piece of evidence in the 
light of the surrounding facts and cir- 
cumstances of the case, bearing in mind, 
on the one hand, that the statement 16 
by a person who has not’ been examined 
in court on oath and, on the other hand, 
that the dying man is normally not likely 
to implicate innocent persons falsely. 


(Para 9] 
(C) Evidence Act (1872), S. 32 — 
Recording of dying declaration — The 


person who records a dying declaration 


must be satisfied that the dying’ man is 


making a conscious and voluntary state- 
ment with normal understanding. Crimi- 
nal Appeal No. 225 of 1967, D/- 12-11- 
1968 (SC) Explained, (Para 10) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1566 (V 57) = 
1970 (2) SCC 113, Tapinder 
Singh v. State of Punjab 5 


{1968) Criminal Appeal No. 225 of 
1967 D/- 12-11-1968 (SC), Sucha 

` Singh v. State of U. P. . 

(1965) Criminal Appeal No. 120 of - 
1963. D/- 10-8-1965 (SC), Brahmin 
Ishwarlal Manilal v. State of 
Gujarat 

(1958) AIR 1958 SC 22 (V 45) = 
1958 SCR 552, Khushal Rao v. l 
State of Bombay 9 


*(Criminal Appeal No. 969 of 1968, 
D/- 25-11-1969. Guj.) } 
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lants, M/s. H. R. 


A.L R. 


M/s. Arun H. Mehta, I. N. Shroff 
d R. P. Kapur, Advocates for Appel- 
Khanna. S. K. Dholakıa 
and B. D. Sharma, Advocates, for Res- 


pondent. 


The following judgment of the Court 
was delivered by 


PALEKAR J.:— The appellants (1) 
Lallubhai Devchand Shah (2) Jayantilal 
Lellubhai Shah and (3) Bai Nathi were 
convicted by the learned Additional Ses- 
sions Judge, Ahmedabad of the offence 
under Section 302-IPC and sentenced to 
suffer imprisonment for life. The Guj- 
arat High Court confirmed the conviction 
and sentence in appeal. The present ap< 
peal has been filed by special leave. 
Be Lallubhai is the father of 
Jayantilal and Bai Nathi is his wife. 
Together they lived in a house near the 
Jain Temple in village Poshina in Idar 
Taluka, District Sabarkantha. The vill- 
age is a small village with a population 
of about 1500. At the relevant time the 
deceased Bai Sharda was about 22 years 
old and was also living with them. Sharda 
had been married to another son of 
Lallubhai named Amritlal in about 1962< 
63. She was the daughter of one Kachra- 
lal Kevaldas P. W. 10 who lived in an- 
other village named Mau which is about 
7 or 8 miles from Poshing. Her husband 
Amritlal had been living in Bombay to 
earn his livelihood since before his marri- 
age. Though Sharda was betrothed to 
Amritlal for many years before the mar- 
riage, the marriage seems to have been a 
failure because Amritlal did not show 
any affection for her. He used to come 
from Bombay to Poshina once in six 
months or a year for a stay of one or two 
days and did not think of taking her to 
Bombay. He did not also visit his father 
in-law’s house at Mau. In or about 1964- 
65. Amrital started giving tution to one 
girl named. Aruna in Bombay and in 
course of time formed an attachment for 
her. In 1967 they decided to marry but 
as Amritlal’s wife was living, they con- 
verted themselves to Islam and thus 
overcame the obstacle to marriage. 
Thereafter Amritlal and Aruna married 
on 16-11-1967 at Bombay and lived 
together as husband and wife. Aruna’s 
brother thereafter filed a complaint at 


‘Bombay against Amritlal, but by about 


the first week of April, 1968 Aruna’s Te- 
lations were won over and nothing hap- 
pened in the criminal case. The action 
of Amritlal seems to have met with the 
approval of his parents which we know 
from a letter written by Amritlal on 8- 
4-1968 Ext. 24. The letter has specifically 
referred tothe criminal complaint against 
him and informed the family members 
about the changed attitude of Aruna’s 
relations. It is in evidence that Aruna 
also used to write letters to the members 
of her husband’s family. The same letter 
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further shows Amritlal’s general attitude 
towards his first wife Sharda. 
was living at that time with the accused 


having returned from her father’s house 
a few months earlier. During all these 
six years of the marriage, Sharda lived 
sometimes with her father and some- 
times with the accused. The letter reveals 
that Amritlal hated Sharda because he 
tells his father that if the matter were 
left to him, he would nct have allowed 
Sharda to come to the ʻiouse, let alone 
allow her to enter the kitchen. With a 
touch of sarcasm, he compliments his 
parents for giving shelter to Sharda due 
to social pressure. In short. Sharda had 
been abandoned by her husband Amritlal. 

Ji At about 10.00 A. M. on 8-4- 
1968 i. e. about a week fter the letter 
Ext. 24 was received by the accused there 
was a quarrel between the mother-in-law 
Nathi Bai and Sharda. "We do not know 


the nature of the quarrel. But it was 
not a serious one. One of the witnesses 
Bhudarlal P. W. 5 described it as the 


usual quarrel which takes place in many 
houses which are joint. That witness and 
P. W. 8 Bai Tara who came there on 
hearing the quarrel advised them not to 
quarrel and the matter ended there. At 
about 1.00 P. M. neighbours heard cries 
and shrieks from the house of the accus= 
ed and ran to the plaze. They saw a 
ghastly sight there. In the hind-most 
room which is also described as the 
second room in the judgment of the High 
Court. Sharda had faller on the ground 
naked with burns all over her body. 
She was in great pain but perfectly con- 
scious. The neighbours who came there 
asked her what had happened and she 
told them that the three accused had 
sprinkled kerosene on her clothes and set 
them on fire. A large crowd had collect~ 
ed and one of them was Amritlal Manga 
Lal. P. W. 1 Amritlal was a relation. He 
was related to Lallubhai, accused No. 1 
as his brother’s son and he was also relat- 
ed to Sharda who was she daughter of 
the maternal uncle of Amritlal’s wife. 
On hearing what the girl had stated 
within their hearing, tne Sarpanch of 
the village, Dharam Chand, P. W. 3 pre- 
pared Statement Ext. 10 and the same 
was signed by about 14 persons including 
P. W. 1 Amritlal. Neither the signature 
nor the thumb impression of Sharda 
could be taken below the writing because 
that was not possible as the palms of her 
hands were burnt. Affer signing the 
writing. Amritlal and some others left 
the village to fetch a Doctor and to in- 
form the Police. Amritlal obtained a 
Jeep and went to the Police Outpost at 
Chitroda which is two miles away. Some 
other persons went to the Medical Of- 
cer Dr. Keshavlal whose headquarters 
were also at Chitroda. Head Constabie 
Samat Singh P. W. 19 was in charge of 
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occurrence report Ext. 


- to follow her. 
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the Police Outpost. On a statement 
made by Amritlal to him, he prepared an 
9 to the effect 
that the three accused had after beating 
Bai Sharda. sprinkled kerosene on her 
body and set fire to her clothes. The oc- 
currence report was signed by P. W. 1 
Amritlal who was instructed by the Head 
Constable to proceed to the Police Station 
at Jadar which was about 10/12 miles 
away. The Head (Constable thereafter 
proceeded to village Poshina. 

4. In the meantime Dr. Keshavlal 
P. W. 15 having learnt that Bai Sharda 
had received burns, came to Poshina in a 
Jeep. He reached the house of the accus- 
ed at about 4.15 P. M. He directly went 
to the place where Sharda was lying. On 
seeing the Doctor. Shrada implored him 
loudly ‘Save me, Save me,. He noticed 
that her body had .been extensively burnt 
and the case was very serious, He casually 
asked her as to how she got burnt. There- 
upon she told him that she was burnt 
by her father-in-law Lallubhai, 
mother-in law Bai Nathi and 
brother-in-law Jayantilal after sprinkl- 
ing kerosene on her. He carried out 
whatever medical examination was pos- 
sible and since the case was serious he 
recommended that she be taken to the 
Civil Hospital at Himatnagar. By rhis 
time, Head Constable Samat Singh had 
also arrived at that place. He also notic- 
ed that Sharda had extensive burns on 
her body and she was quite conscious 
and able to speak. He asked her what 
had happened and. according to the wit- 
ness, she told him that her husband had 
contracted a second marriage and that 
her father-in-law, mother-in-law and 
borther-in-law had burnt her after sprin- 
kling kerosene on her, At the instance of 
the Medical Officer Dr. Keshavlal. he 
then took Sharda to the Civil Hospital 
round about 6.00 P. M. Dr. Pandya 
P. W. 11 examined Sharda at 
about 6.20 P. M. Her condition at that 
time was very bad. She was speaking in 
a very low voice and it was not possible 
He started giving treat- 
ment to her and intimated the Police 
Station at Himatnagar to arrange for re- 
cording her dying declaration. Before the 
Police could arrive, Sharda expired at 6.35 
P. M. In due course Dr. Pandya perform- 
ed the post-mortem examination. The . 
results noticed by him were as follows: 


5. “Pieces of clothes stuck to the 
body and black threads tying the hairs 
of the head were collected at-the Post 
Mortem Examination. Smell of Kerosene 
was found. Body had blisters which had 
burst and from head to legs she was 
blackened. The hairs on the head were 
partially burnt. Face, legs. eyes. cheek, 
Shoulders chest abdomen neck back of 
chest, both thighs, and buttocks, lower 
part of the abdomen and genitals, both 
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knees and calves of legs were burnt and 
found black. Both the palms with fingers 
had also burns and blisters. AH these 
injuries were found to be ante-mortem.” 
According to Dr, Pandya the burns were 
So extensive that they were sufficient in 
ie oa course of nature to cause 
eath. i 


6. The principal evidence against 
the accused consisted of the dying de- 
clarations made by Sharda from time tə 
time. First there was the dving declara- 
tion recorded as per Ext, 10 by the Sar- 
panch Dharam Chand P. W. 3. It was 
sioned by no less than 14 persons who 
had come to the place immediately after 
hearing Sharda’s cries. The second time 
when Sharda made the statement. was 
when Dr. Keshavlal questioned her. He 
had prepared rough notes at the time 
which he later transferred to - the- case 
papers Ext. 38, prepared the same day. 
Ext. 38 records the statement made by her 
_to the effect that Sharda’s father-in-law 
mother-in-law and borther-in-law had 
sprinkled kerosene on her and “set on 
fre”. The third dying declaration is to 


be found in the statement of the Head- 


Constable Samat Singh, P. W. 19 who 
says that when he asked Sharda as to 
what had happened, she told him 
her husband had contracted a second 
marriage and her mother-in-law Bai 
Nathi. father-in-law Lallubhai and 
brother-in-law Jayantilal had burnt ^er 
after sprinkling kerosene on her. The 
second and the third declarations have 
been proved by Dr. Keshavlal and Head 
Constable Samat Singh respectively and 
Dr. Keshavlal produced Ext. 38 the case 
papers, in corroboration of his evidence. 
With regard to the first dying declaraiion 
Ext, 10 which was prepared by the neigh- 
bours who had come to the house on 
hearing the cries. no less than six persons 
out of the 14 persons who were signa- 
tories to the statement, were examined. 
Most of them. deliberately avoided sup- 
porting the prosecution, P. W. 1 Amritlal. 


who had signed the statement and had, 


also made his report at the Outpost. in 
accordance with that statement. turned 
. hostile and denied having heard the dying 
declaration or even having made the re- 
port Ext. 9 which he had signed. Sar- 
panch Dharam Chand P. W. 3 though ad- 
mitting that he had recorded the statement 
end signed italong with the others gave 
a twist in the course of evidence sugges- 
ting thereby that he had prepared the 
report on what the ladies surrounding 
Sharda had told him. In these circum- 
stances the learned Sessions Judge held 
that Ext. 10 was inadmissible in evidence. 
At the same time he held that the first 
-dying declaration had been duly proved 
by P. W. 4 Ravashankar who did not 
disclose any disposition to turn hostile. 
Ravashankar stated that when he was 
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returning home at about 1.00 P. M.. he 
heard a noise at the house of the accused 
and so he wert there. There were many 
persons jncluding the females and the 
Sarpanch. Sharda was lying in the 
second room. The females were question- 
ing Sharda and within his hearmg 
Sharda said that she had been burnt by | 
the accused. The Sarpanch prepared 
Ext. 10 and he also signed it, thougn in 
kis cross-examination he admitted that 


‘he had not read it before signing because 


it was prepared on the basis of what they 
had heard from Sharda. The learned 
Sessions Judge found that this witness 
Was a thoroughly independent and re- 
liable witness and he had no difficulty in 
holding that Sharda had made a state- 
ment soon after she was burnt implicat- 
ing the accused as the persons who had 
burnt her after sprinkling kerosene on 
her body. 


7. Apart from denying that they 
had set fire to the clothes of Sharda and 
pleading not guilty, no consistent defence 
was put forward by the accused. 


8& The burning could have peen 
either homicidal or accidental. Accident 
was ruled out by the fact that evea at 
the time of: the post-mortem, there was 
sınell of kerosene and there was no pos- 


sibility of Sharda being burnt by acci- 


dentally catching fire in the second room 
because the kitchan was far from the 
place and the room was used merely as ' 
a store room. Accident was not also sug- 
gested before us. There can be, there- 
fore, no doubt that death was homicidal. 
The High Court has further noticed that 
in the Sessions Court it did not appear 
to have been suggested that death was 
suicidal, but the argument was advanced 
in the High Court that it was quite likely 
that Sharda might have committed sui« 
cide by sprinkling Kereosene on her 
clothes and setting fire to herself the 
reason being that she had been discarded 
by her -husband, she was issueless and 
she had nothing to look forward in her 
life. her husband having married a 
second time. 


9, Both tke courts have’ accepted 
the truthfulness of Sharda’s dying de- 
claration and on that basis the High 
Court has confirmed the conviction of 
the accused. The`law with regard to dying 
declarations is vary clear. A dying decia- 
ration must be closely scrutinised as to 
its truthfulness like any other important 
plece of evidence in the light of the sur- - 
rounding facts and circumstances of rhe 
case, bearing in mind. on the one hand, 
that the statement is by a person who 
has not been examined in court on oath 
and. on the other hand, that the dying 
man is normally not likely to implicate 
innocent persons falseiv. See Khushal 
Rao v. The State of Bombay 1958 
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SCR 552 = (AIR 1958 SC 22). If the 
court is satisfied on a close scrutiny of 
the dying declaration that it is truthful. 
itis open to the court to canvict the accus- 
ed on its basis without any independent 
corroboration. In the present case, we find 
that on a close scrutiny >f the dying de- 
claration both the courts, after a detailed 
consideration of the evidence, have come 
to the conclusion that the dying declara- 
tion is true. The normal rule so far as 
this court is concerned is that when the 
High Court accepts a piece of evidence 
as true. this court does not examine the 
evidence afresh for itsel? -unless there is 
substantial error of law or procedure or 
there is a failure of justice by reason of 
misapprehension or mistake in reading 
the evidence or the case involves a ques- 
tion of principle of general importance. 
See: Brahmin Ishwarlal Manilal v. The 
State of Gujarat Cri. A. No. 120 of 1968, 
D/- 10-8-65 and Tapinde- Singh v. Stace 
ae aaa 1970 (2) SCC 713 = (ATR 1970 


10. Mr. Mehta appearing for the 
appellants. though conceding that it was 
not open to contend hera that Sharda 
had not made the dying declaration as 
alleged, submitted that the courts had 
not found as a fact that Sharda was in a 
fit mental condition to make the state- 
ment: According to Mr. Mehta, though 
the witnesses stated in tne evidence that 
Sharda was conscious and was able to 
speak, it did not necessarily mean that 
she was in a proper mental condition to 
‘make a consciously truthful statement 
and unless clear. evidence about her 
mental state was produced the statement 
could not be regarded as reliable evı- 
dence. In support of his submission Mr. 
Mehta relied on’ an unreported judg- 
ment of this court in Sucha Singh v. 
State of U. P. Cri A. No. 225 of 1967 D/- 
12-11-1968 and specially on the following 
observation at page 4 of the blue print. 


‘Jt would be very unsafe to record a 
conviction for the offence of murder, re- 
lying solely upon a statement recorded 
as a dying declaration which is not 
shown to be made by a person in a fit 
state of mind.” 


There can be no doubt that when a 


dying declaration is recorded the -person. 


who records the statement must be satis- 
fied that the person who makes the state- 
ment is consciously making the statement 
understanding the imp. ications of the 
words he uses. The expression ‘fit state 
of mind’ used in the case referred to 
above means no more than that. The facts 
of that case go to show that though the 
dying man Trilok Singh had purported 
to make a gtatement implicating Sucha 
Singh and Mahendra Singh as his assai- 
lants., this court was noz prepared. on 
the evidence, to accept that statement as 
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having been consciously made by Trilok 
Singh. The evidence showed that Trilok 
Singh had died a few minutes after his 
statement had been recorded by Dr. 
Pant and just before recording the state- 
ment of Trilok Singh he had been sur- 
rounded by other Sikh Sardars who 
were speaking to Trilok Singh in Punj- 
abi. The suspicion, therefore, could not 
be eliminated that Trilok Singh, when 
he made the statement, was merely trans- 
mitting the suggestions made to him by 
the Sikh Sardars surrounding him and 
was not making a conscious and voluntary 
statement of his own. The court there- 
fore, blamed Dr. Pant for not question- 
ing Trilok Singh with a view to test 
whether Trilok Singh was in a ‘fit state 
of mind’ to make the statement. The ‘fit 
state of mind’ referred to is in relation tọ 
the statement that the dying man was 
making. In other words what the case sug- 
gests is that the person who records a 
dying declaration must be satisfied that 
the dying man was making a conscious 
and voluntary statement with normal 
understanding; and the responsibility of 
the court is greater in holding that :t 
Was so made when in fact it is found 
that the man dies a few minutes after- 
wards. 


11. In-the present case there can 
be hardly any doubt that Sharda was 
not only conscious and able to speak out 
also that she was consciously and volunt- 
arily making the statement. It is not 
the case that she was surrounded at the 
time.when she made the first dying de- 
claration at 1.00 P. M. by her friends 
and relatives. Her parents and other 
relations were away and there was no 
body in the house who could have made 
any suggestions to her to make g false 
statement. The evidence is that thro- 
ughout she was conscious and was able 
to speak. Not only at 100 P. M. but 
even between 4.00 and 4.30 P. M. when 
Dr. Keshavlal and the Head Constable 
spoke to her she was perfectly conscious 
ard able to speak her mind. As a matter 
of fact when she saw Dr. Keshavlal com- 
ing inside the house perhaps with the 
Doctor’s bag, she implored him to save 
her. She said “Save me,. Save me”. 
That clearly goes to show that she had 
perfect understanding and was able to 
make a rational statement of her own. 
No suggestion has been made to Dr. 
Keshavlal that her mental condition was 
such that she was not able to make a 
conscious statement. . In fact in his 
cross-examination Dr. Keshavlal says 
that at that time the ‘temperature of Bai 
Sharda was 98 F. respiration 19 and pulse 
76. There was no restlessness. There 
was no shock. She was not unconscious. 
Her voice was not feeble. Her voice was 
clear. In these circumstances we have 


no doubt at all that the dying declaration 
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was a conscious statement voluntarily 
made by Sharda. 


12. Mr. Mehta next contended 
that the accused had really no reason 
to murder her because in spite of her hus- 
band’s aversion towards her, the accused 
were giving her food and shelter and for 
this even the husband had complimented 
them in the letter Ext. 24. There is no 
substance in this argument because tË as 
suggested, the accused were kind and 
sympathetic towards her because she 
was a young woman abandoned by her 
husband, it could be ‘hardly conceived 
that Sharda would implicate them fal- 
sely. .On the other. hand, we would ex-~ 
pect her to be grateful to her parents -in- 
law who had given her shelter and mam- 
tenance though her husband did not like 
her at all. 


13. Mr. Mehta next submitted 
that it was not unlikely that Sharda com- 
mitted suicide by pouring kerosene il 
upon herself because her husband had 
abandoned her, she had no issue and 
there was no future for her. And having 
decided to commit suicide, it is further 
suggested, that she had decided to im- 
plicate the accused in a revengeful mood. 
No sufficient material has been placed 
before the Court to show that this could 
have been possible. She had been living 
for the last six years- in the village some- 
‘times with her parents and sometimes 
with her parents-in-law. Her husband 
had never cared for her. There is no 
evidence whatsoever that she had pre- 
viously tried to commit suicide or show- 
ed disgust for life. The fact that her nus- 
band had turned to another woman could 
not have remained unknown to her, the 
marriage having taken place more than 
5 to 6 months before the present incident. 
Undoubtedly she must have been a dis- 
appointed woman, But it is not shown 
what impelled her to commit suicide on 
that day. She had never enjoyed the 
love of her husband. since the date of her 
marriage and it could hardly be said that 
she had any hopes of her husband trea- 


-ting her better whether he married a- 


second time or not. Her disappointment 
with life. if any, could not have started 
after her husband married Aruna . in 
1967. It is quite likely that she was 
neglected in the house of the accused — 
that being the fate of most young women 
who have to live with parents-in-law 
after being abandoned by their husbands. 
But that did not prevent her from living 
with them because it is seen from the 
evidence that she lived with the accused 
and her. father alternately. No circum- 
stances have been brought on record to 
show that she was disposed to commit sui- 
cide or that the father-in-law or brother- 
in-law out of the three accused were 
treating her so harshly that. she would 
think of implicating them also in a venge- 
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ful mood. On the other hand, the immed- ` 
iate conduct of the accused tends to nega~ 
tive the possibility of her suicide, When 
people rushed to the house on hearing her 
cries, they do not appear to have noticed 
that anything was being done by the ac- 
cused which could be regarded as evi- 
dence of their sympathy for the girl. 
The accused were sitting in the verandah 
quietly. Being in the house they should 
have been the first to go near the girl when 
her clothes had caught fire. But the evi~- 
dence shows that there were no visible 
signs on the persons of any of the accus- 
ed to suggest that they helped the girl. 
when her clothes caught fire. No attempf 
was made by them to call the Doctor or 
On the other hand, 
when the girl was telling her interroga- 
tors that the three accused had poured 
kerosene on her and set clothes on fire 
the accused did not so much as protest and 
declare that she had committed suicide 
and was blaming them unjustly. Refer- 
ence was made to the fact that some sand 
was seen at the place when a Panchnama 
was made next morning. The sugges- 
tion was that one or the other accused 
had thrown sand to extinguish the fire. 
If in fact the sand had been throw af 
the girl to extingiush the fire. the Doc- 
tors who examined the body would nof 
have failed to see the sand particles on 
the body of the girl. There is no cross- 
examination of the Doctors with a view 
te elicit from them that there were parti- 
cles of sand on the naked body of 
Sharda. Similarly reference was made. 
to a quilt. a small part of which is sup- 
posed to have been burnt. The sugges-= 
tion now is that the quilt had been used 
to smother the fire. The quilt was. how- 
ever, actually found in the verandah and, 
according to the learned Sessions Judge, 
lt was taken there from the other room 
and not from the room where Sharda 
had fallen. Ordinarily if that quilt or 
any other quilt had been used by any 
one of the accused to smother the fire, 
some injury would have been caused to 
the brave man or woman who attempted 
to cover the burning clothes of the girl 
with the quilt. Secondly the quilt would 
have fallen and remained. if not exten- 
Sively burnt. at the place where the wo- 
man was burnt and fell. It is not elicited 
from any witness. though some of them 
were hostile to the prosecution and in- 
clined towards the. accused, that any 
quilt was found close to the place where 
Sharda was lying. We therefore. find 
no hesitation in agreeing with the High 
Court when it observes that this unusual 
conduct:on the part of the accused is 
more consistent with the prosecution 
case than with the possibility of suicide. 
All the points raised before®us on facts 
had been raised before the High Court 
and they have been satisfactorily discus- 
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sed and dealt with. We are not shown 
that there was any misapprehension or 
misreading of the evidence on the part 
of the Trial Court or the -High Court 
resulting in failure of justice. Therefore. 
this is not a fit case for interference in 
appeal by special leave. The appeal is, 
therefore, dismissed. : 

Appeal dismissed. 
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(From Madras: ILR (19€8) 3 Mad. 466) 
K. S. HEGDE AND A. N. GROVER, JJ. 


The State of Madras Appellant v, 
M/s. Lateef Hamid and Co. Respondent. 


Civil Appeal No, 2186 of 1968, D/- 
2-9-1971, 


(A) Constitution of India, ‘Article 133 
— Appeal to Supreme Court — Finding 
of fact — Interference — Supreme Court 
will not interefere with = finding of fact 
recorded by the Sales Tax Tribunal and 
more so when the High Court declined to 
interfere, - (Para 2) 


(B) Sales Tax — Madras General 
Tax Act (1 of 1959), Section 31 — Powers 
of Appellate Assistant Commissioner — 
While disposing an appeal under Sec. 31 
filed by an assessee against the assess- 
ment made under the repealed Sales Tax 
‘Act (9 of 1939), the Appellate Assistant 
Commissioner is competent to enhance 
assessment — (X-Ref:— Section 61) — 
(X-Ref:— Madras Sales Tax Act (9 of 
1939), Section 12.) (1963) 14 S. T. C. 996 
(Mad) Overruled, Some observations in 


(1962) 13 S. T. C. 468 (Mad) disapproved. 


ILR (1968) 3 Mad. 466, Eeversed. 
` (Paras 11, 13) 


Section 31 empowers the Appellate 
Assistant Commissioner t3 confirm,: re- 
duce, enhance or annul the assessment. 
The power conferred on Appellate Asstt. 
Commissioner under Section 31 of the 
1959 Act combines to an extent both the 
appellate power as well as the special 
power the Commercial Tax Officer had 
under Section 11 and 12 (1) of the 1939 
Act, Hence the change effected by the 
1959 Act in the machinery provisions do 
not touch the substance of the matter. 
Even as regards the time within which 
the enhancement. of assessment can be 
made the change exceptinz in exceptional 
cases is in favour of the assessees. In the 
matter of assessment, the purpose of the 
1939 as well as the 1959 Act is identical. 
It cannot be said that the provisions . of 
the 1959 Act relating to the determination 
of the assessment are more onerous than 
those in the 1939 Act, The 1959 Act 
merely simplified the procedure without 
touching the substance, of the right of 
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the parties. No benefit that was avail- 
able to an assessee as regards the proce- 
dure was taken away by the 1959 Act. 
Hence in enhancing the assessment made 
under the 1939 Act in an appeal under 
Section 31 of the 1959 Act no vested 
right of the assessee is affected. There 
fore, the assessee is not entitled to any 
protection under Section 61 of the 1959 
Act. (Para 11) 


az 


No assessee has any vested right in 
the procedure prescribed under the 1939 
Act.: 80 long as the new procedure laid 
down in the 1959 Act does not interfere 
with any of his vested rights, an assessee 
has no right to claim that his case must 
be dealt with under the provisions of the 


repealed Act. (Para 13) 

Cases Referred: Chronological Paras 

(1967) 20 STC 28 = 1967 Ker LT 925, 
Velukutty v. Kerala Sales Tax 


Appellate Tribunal 18 
(1963) 14 STC 996 (Mad), Dy Commr. 

of Commercial Taxes, .Madras 

Division v. M. Balasundaram & 


Co. 

(1962) 13 STC 468 = 1962 Mad WN 
498, Dy. Commr. of Commercial 
Taxes Madras, Division v. Sri 
Swami and Co. 4, 15. 17 

Mr. S. T. Desai, Sr. Advocate. (Mr. 

A. V. Rangam, Advocate with him), for 

Appellant: M/s. R. P. K. S. Shankardass 

R. Vasudeva Pillai. P, Keshava Pillai and 

Rajiv Sawhney. Advocates, for Respon- 

dent. 

The following Judgment of the 

Court was delivered by 

HEGDE J:-:— This appeal by certifi- 
cate arises from the decision of the High 

Court of Madras, It raises two questions 

for decision viz. (1) whether the High 

Court was right in its opinion that the 

Appellate Assistant Commissioner of 

Commercial Taxes was incompetent to 

enhance the assessment of the assessee, 

and (2) whether 
the High Court was justified in holding 
that the additional exemptions granted 


15, 17 


‘by the Tribunal were justified by the evi- 


dence on record. 


2. There is no merit in the second 
contention. Therefore it will be conveni- 
ent to dispose it of even before going to. 
the fact of the case. The as- 
sessing officer as well as the 
Appellate Assistant Commissioner of 
Commercial Taxes disallowed the two 
exemptions asked for by the assessee on 
the ground that there was interpolation 
in the relative documents covering the 
turnover. The Tribunal reversed that 
finding of those authorities and allowed 
the exemption asked for. It appears from 
the order of the Tribunal that it proceed- 


. ed on the basis that there was no interpo- 


lation. This finding of the Tribunal is 
essentially a finding of fact and hence we 
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will not be justified in interfering with 
that finding and more so as the High 
Court has declined to interfere with that 
finding. i 

3. This takes us to the real con- 
troversy in the. appeal namely whether 
the Appellate Assistant Commissioner 
had power to enhance the assessment of 
fhe assessee, The assessee is a dealer in 
Hides and Skins at Madras, We are con- 
cerned herein with its assessment for the 
year 1958-59. That assessment was made 
on March 24, 1961. By his order dated 
August 16, 1962, the Appellate Assistant 
Commissioner enhanced the assessment 
of the assessee while disposing of the 
appeal filed by the assessee, - Until March 
31. 1959, sales tax was being - levied: on 
dealers in the State of Madras under the 


provisions of the Madras Sales Tax Act. 
1939 (to be hereinafter referred to as the: 


"1939 Act”). The assessee’s turnover for 
the year 1958-59 stood charged with ‘the 
liability to pay tax as leviable under the 
1939 Act. The 1939 Act was repealed by 
the Madras General Sales Tax Act, 1959 
(to be hereinafter referred to as the 
*1959 Act”). That Act came into force on 
April 1, 1959, As seen earlier the assessee 
was assessed after that Act came into 
force. The assessee filed its appeal under 
Section 31 of that Act and the Appellate 
Assistant Commissioner dealt with that 
appeal under that provision. 


4. Aggrieved by that order, the 
assessee took up the matter in appeal to 
Tribunal following the decision of the 
Madras High Court in Commr of Com- 
mercial Taxes, Madras Division v. Sri 
Swami and Company (1962) 13 STC 468 
(Mad) accepted the contention of the 
assessee. As against that decision. the 
State of Madras went up in revision to 
the High Court under Section 38 of the 


1959 Act. That petition was dismissed. 
Hence this. appeal. . 
5. The High Court has opined 


that under the 1939 Act. the appellate 
authority while exercising its 


sessment of the assessee. That was an 
immunity or protection afforded to the 
assessee under the 1939 Act. Such an 
Immunity or protection was a vested 
right of the assessee. The same having 
not been taken away either expressly or 
by necessary implication by the provisions 
of the 1959 Act, the Appellate Assistant 
Commissioner could not have enhanced 
the assessment: It further held that that 
immunity or protection of the assessee is 
Protected by Section 66 (1) of the 1959 
Act as amended in 1963, which amend- 
ment was retrospective in its operation. 


5-A. The turnover of the assessee 
during the year 1958-59 became charged 
with liability to pay sales-tax under the 
1939 Act as and when the assessee effect- 


tion 2 (a-2) defines the -expression 


appellate, 
powers could not have enhanced the as- 


ALR. 


ed sales and the total sales-tax liability 
of the assessee for that year became fixed 
under the same Act on March 31, 1959, 
Hence the charging Section in the 1959 
Act is not relevant for determining the 
liability of the assessee, Herein we have 
only to consider the effect of the change 
in the machinery provisions. Before en- 
hancing’ the assessment the Appellate 
Assistant Commissioner had given oppor- 
tunity to the assessee to show cause 
against the proposed enhancement. The 
Appellate Assistant Commissioner reject- 
ed the contention of the assessee that he 


had no power to enhance the assessment ` 


as the power to enhance assessment con- 
ferred on him by Section 31 of the 1959 
Act was inapplicable to the proceedings 
before’ him. 


6. We shall now examine the re- 
levant provisions of the 1939 Act and the 
1959 Act.-We shall first take up the 
material provisions in the 1939 Act. Sec- 
“age 
sessing authority” as meaning any person 
authorised by tha State Government to 
make any assessment under the Act. The 
expression “Commercial Tax Officer” is 
defined in Section 2 (a-3) as meaning any 
person appointed to be a Commercial Tax 
Officer under Section 2-B. The Deputy 
Commissioner is defined in Section 2 (b-i) 
aS meaning any person ‘appointed to be 
a Deputy Commissioner of Commercial 
Taxes under Section 2-B. Section 2-B 
empowers the State Government to make 
appointments of as many Deputy. Com- 
missioners of Commercial Taxes and Com- 
mercial Tax Officers as they think fit 
for the purpose of performing the func- 
tions respectively conferred on them by 
or under the Act. The expression ‘Appel- 
late Tribunal” is defined in Section 2 
(a-2) as meaning the Tribunal appointed 
under Section 2-A. which empowered the 
Government to appoint a Tribunal Con- 
sisting of three members to exercise the 
functions conferred on the Appellate Tri- 
bunal by or under the Act, Section 11 
provided for appeal: by the  assessee 
objecting to.an assessment made on him 
under Section 9 (2) within the prescribed 
period, Section 9 prescribed the proce- 
dure to be followed by the assessing 
authority. Section 12 (1) conferred cer- 
tain special powers on the Commercial 
Tax Officer. It said that “the Commer- 
cial Tax Officer may 


(i) suo motu or 

(ii) in cases in which an appeal does 
not lie to him under Section 11 on appli- 
cation; call for and examine the record of 


any order passed or proceeding recorded. 


under the provisions of this Act by any 
officer subordinate to him, for the pur- 
pose of satisfying himself as «to the legali- 


- ty or propriety of such order or as to the 


regularity of such proceeding, and- may 
Pass such order with respect thereto as 
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he thinks fit.” 

7. The application under. Sec, 12 
(1) (ii) could have been made even by the 
assessing authority. It may also be re- 
membered that the Commercial Tax Offi- 
cer was one of the autkorities charged 
with the duty to see that -no ` taxable 
turnover went untaxec. The power 
under Section 12 (1) could have been 
exercised within three. years from the 
date the assessee was served with as- 
sessment order. Power under Section 12 
(1) Gi) could: have been =xercised by the 
Commercial Tax Officer simultaneously 
with the exercise of his appellate powers 
under Section 11 (1). 


8- Section 12 (2) conferred special 
powers on the Deputy Commissioner to 
call for and examine any order or pro- 
ceeding recorded under the provisions of 
the Act satisfying himself as to the legali- 
tv or propriety of that order or as to the 
regularity of such procezding and may 
pass such order with respect thereto as 
be thinks fit. This power he could have 
exercised within four years from the 
date on which the assessment order was 
communicated to the assessee. 


9. Section 12-A provided for an 
appeal by an assessee objecting to an 
order relating to his assessment passed by 
the Commercial Tax Officer whether on 
appeal under Section 11 or under Sec- 
tion 12. sub-section (1) or by the Deputy 
Commissioner under Section 12, sub-sec- 
tion (2) subject to certain conditions with 
which we are not concerned in this case. 

he assessee as well as the Deputy Com- 
missioner were conferred with power to 
move the High Court under Section 12-B 
within the prescribed period against the 
order of the Appellate Tribunal on the 
ground that that order either decided 
erroneously a question of law or it failed 
to decide the question of law arising for 
decision, 


10. . This takes us to the relevant 
provisions in the 1959 Act. Therein again 
oe assessing authority” is defined in 

. 2 (c) as meaning any person authorised 
pe the Government or by any authority. 
empowered by them to make assessment 
under the Act. Against the order of as- 
sessment made bv the assessing authority 
an appeal by any person objecting to the 
assessment lies to the Appellate Assistant 
Commissioner appointed under Sec. 28, 
sub-section (3). Section 31 empowers the 
Appellate Assistant Commissioner to con- 
firm, reduce enhance or annul the assess- 
ment. The power to enhance the assess- 
ment was conferred on the Appellate 
Authority for the first time by the 1959 
Act, Under this Act also the Deputy 


Commissioner’s power to. suo motu revise. 


the order of assessment ‘s retained, sub- 
ject to certain conditions. Any person 
objecting to the order made by the Appel- 
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late Assistant Commissioner under Sec- 
tion 31 (3) or against the order made by 
the Deputy Commissioner under Sec- 
tion 31 (1) can appeal to the Appellate 
Tribunal, Under Section 38 the assessee 
or the Deputy Commissioner can take up 
a revision to the High Court either on 
the ground that the Tribunal has decided 
a question of law erroneously or it has 
failed to decide a question of law arising 
for decision. 


11- In the matter of assessment, 
the purpose of the 1939 as well as the 
1959 Act is identical. That purpose was 


and is to see that neither thd 
assessee is overassessed nor the 
State is deprived of tthe Reve- 
nue to which it is entitled. Under 


the 1939 Act, an aggrieved assessee could 
first appeal to the Appellate Authority 
and then to Tribunal, Further he could 


‘on questions of law go up in revision to 


the High Court. To protect the interest 
of the State, special powers were con- 
ferred on the Commercial Tax Officer 
as well as the Deputy Commissioner of 
Commercial Taxes. If the Deputy Com- 
missioner was not satisfied with the deci- 
sion of the Tribunal on questions of law, 
he could have gone up in revision to the 
High Curt. Under the 1959 Act. the pro- 
cedure was simplified ` to some extent. 
The Appellate Assistant Commissioner 
who primarily took over the quasi-judicial 
functions of the Commercial Tax Officer 


-was conferred with power not only to 


confirm, vary or annul the assessment 
but also the power to enhance the assess- 


ment. The power conferred on him 
under Section 31 of the 1959 Act com- 
bines to an extent both the appellate 


power as well as the special power the 
Commercial Tax Officer had under Sec- 
tions 11 and 12 (1) of the 1939 Act. Hence 
the changes effected by the 1959 Act in 
the machinery provisions do not touch 
the substance of the matter. Even as re- 
gards the time within which the enhance- 
ment of assessment can be made 
the change excepting in excep- 
tional cases is in favour of the 
assessees, The Commercial Tax Officer 
could have exercised his special powers 
under Section 12 (1) of the 1939 Act 
within three years from the date the as- 
sessment order was served on the as- 
Sessee, Under the 1959 Act, he can en- 
hance the assessment only during the 
pendency of the appeal and not there- 
after. Herein we are not concerned with 
the special powers of the Deputy Com- 
missioner nor with the’ powers of the 
Tribunal or the High Court. In our 
opinion there is no basis for saying that 
the provisions of the 1959 Act relating to 
the determination of the assessment are 
more onerous than those in the 1939 Act. 
The 1959 Act in our opinion merely 
simplified the procedure without touch- 
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ing the substance of the right of the 
parties, No benefit that was available 
to an assessee as regards the procedure 
was taken away by the 1959 Act, if we 
ignore the remote possibility of an appeal 
pending before an Appellate Assistant 
Commissioner for more than three years 
and that authority failing to exercise his 
power to enhance the tax within that 
period. The assessee before us cannot 
even have the benefit of such a con- 
tingency because the order of assessment 
in this case was made on March 24, 1961 
and the appellate order was passed on 
August 16, 1962. In this case it cannot 
be said that any vested right of the asses- 
a had been in fact affected by the 1959 
Ct. 

12. Now we shall go to Section 61 
of the 1959 Act on the basis of which the 
Tribunal and the High Court have upheld 


the contention of the assessee. Section 61 - 


(1) to the extent material for our purpose 


ads: 

“61 (1) (i) The Madras General Sales 
Tax Act, 1989 (Madras Act IX of 1930), 
(hereinafter in this section -referred to as 
the said Act), is hereby repealed. 

(ii) The repeal of the said Act by 
clause (i) shall not affect— 

(a) anything done or any offence 
committed, or any fine or penalty incur- 
red or any proceedings begun before the 
commencement of this Act: or 

(b) the previous operation of the said 
Act or anything duly done or suffered 
thereunder or 

(c) any right, privilege, obligation or 
liability acquired, accrued . or incurred 
under the said Act: or 

(d) any fine, penalty, forfeiture. or 
punishment incurred in respect of any 
offence. committed against the said Act: 
or 
= (e) any investigation, legal proceed- 
ing or remedy in respect of any such 
right, privilege, obligation, liability, fine, 
penalty, forfeiture or punishment as 
aforesaid; - 
and any such investigation, legal pro- 
ceeding or remedy may be instituted, 
continued or enforced and any such fine, 
penalty. forfeiture or punishment may be 
imposed, as if this Act had not been 
passed. l 
l (iii) Subject to the provisions . of 
clause (ii), anything done or any action 
taken including any appointment made, 
notification. notice or order issued. rule, 
form or regulation framed, certificate, 
licence or permit granted under the said 
Act shall be deemed to have been done or 
taken under the corresponding provision 
of this: Act and shall continue in force 
accordingly. unless and until, superseded 
by anything done or any ‘action taken 
under this Act. 

(2) Notwithstanding anything con- 
tained in sub-section (1) any application, 


ALR. 


appeal revision or other proceeding made 
or preferred to any officer or authority 
under the said Act and pending at the 
commencement of this Act, shall after 
such commencement, be transferred to 
and disposed of by the officer or autho- 
rity who would have had jurisdiction to 
entertain such application, appeal, revi- 
sion of other proceeding under this Act 
if it had been in force on the date on 
which any appliciation appeal, revision 
ee proceeding was made or prefer« 
re 


13. The rules framed under the 
1939 Act (the Madras General Sales Tax 
Rules, 1939). provide for the appointment 
of Assistant Commercial Tax Officers and 
the Deputy Commercial Tax Officers. By 
his order dated September 15, 1939, in 
exercise of the powers conferred on him 
by Cl. (a) of Section 2 and sub-sections (1) 
and (2) of Section 14 of the 1939 Act, the 
Governor of Madras authorised the As- 
sistant Commercial Tax Officers to exer- 
cise the powers of the assessing authority 
in the case of dealers whose turnover 
does not exceed Rs. 20,000/- and Deputy 
Commerical Tax Officers to exercise the 
powers of an assessing authority in the 
case of dealers whose turnover exceeds 
Rs, 20,000/-. It is not necessary to refer 
to the exceptional cases for which pro- 
vision is made in the provisos to Cl. (1) 
of that order, Rule 13 (1) of the Rules pre- 
scribed that subject to the provisions of 
S. 11 any person aggrieved by any ori- 
final order of an assessing authority may 
appeal to the Commercial Tax Officer of 
the District. The proviso to that section 
permits the Board of Revenue to transfer 
an appeal pending before a Commercial 
Tax Officer to another Commercial Tax 
Officer for reasons to be recorded in writ- 
ing. But the usual appellate authority is 
the Commercial Tax Officer of the District. 
Hence the Commercial Tax . Officer had 
both the powers of the appellate autho- 
rity as well as the special powers conferr- 
ed on him under Section 12(1) of the 1939 
Act, By the exercise of those two powers, 
he could have confirmed, altered, amend- 
ed or enhanced the assessment made. 
The power conferred on the appellate 
authority under the 1959 Act is not wider 
than that the Ccmmercial Tax Officer 
had under the 1939 Act. Hence the 1959 
Act does not adversely affect in any man- 
ner the right of appeal an assessee had 
under the 1939 Act. I£ one probes into 
the grievance of the assessee before us, 
it would be obvious that it is wholly im- 
aginary. No assessee has any vested 
right in the procedure prescribed under 
the 1939 Act. So long as the new pro- 
cedure laid down in the 1959 Act does 
not interfere with any ofe his vested 
rights, an assessee has no right to claim 
that his case must be dealt with under the 
provisions of the repealed Act. It is well 
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settled that the new procedure prescribed 
by law governs all pendinz cases. As seen 
earlier, the assessee filed its appeal under 
Section 31 of the 1959 Act and not under 
Section 11 of the 1939 A-t. But that is 
a minor aspect. What is of the essence is 
that his right of appeal under the 1959 
Act does not take away in any manner 
rou of his vested rights under the 1939 
Act, ~ $ 

14. In view of what we have said 
hereinbefore, it is not necessary for us to 
consider the meaning of zhe words “any 
right, privilege ....... accrued under 


the Act” in Section 61 (1) (ii) (c). We re- 
Peat that no right of the assessee was in- 
fringed by the provisions of the 1959 Act. 
In this view, it is not necessary to exa- 
mine the scope of Section 61 (2) of the 
1959 Act about which there was consider- 
able argument before us. 

15. The decision under appeal is 
based on the earlier two Gecisions of that 
High Court i, e. in (1962) 13 STC 468 
(Mad) (supra) and Dy. Commr. of Com- 
mercial Taxes, Madras Division v. Bala- 
sundaram and Co. (1963° 
(Mad). Hence it is necessary to examine 
the correctness of those decisions. In 
Swami & Co’s case (supra) the assessee 
Was asssessed by the Deputy Commercial 


Tax Officer for its turnover for the year- 


1955-56 under the 1939 Act. The order 
of assessment was passed on December 
15, 1956. The assessee filed an appeal þe- 
fore the Commercial Tax Cfficer on Febru- 
ary 15. 1957. During the pendency of 
the appeal, the 1959 Act came into force 
on April 1, 1959. Thereafter the appeal 
was transferred to the Appellate Assis- 
tant Commissioner. The Appellate As- 
Sistant Commissioner reduced the turn- 
over of the assessee to certain extent. Not 
being satisfied with the order of the Ap- 
pellate Assistant Commissioner the asses- 
see preferred a further appeal to the 
Appellate Tribunal. In tke coure of the 
hearing of the appeal by the Tribunal, 
the State representative filed a petition 
seeking enhancement of the turnover of 
the assessee on certain grounds. The Tri- 
bunal rejected that pleg holding that the 
assessee had a vested right to have his ap- 
peal disposed of under the provisions of 
the 1939 Act. It may be noted that under 
the 1939 Act. only an assessee could have 
appealed to the Tribunal against the 
order of the Appellate Assistant Commis- 
sioner but under the 1959 Act both the 
assessee as well as the D2puty Commis- 
Sioner can appeal against his order. Ag- 
grieved by the order of the Tribunal, the 
Deputy Commissioner took up the matter 
in revision to the High Court, The High 
Court allowed the revision petition, It 
held that the Tribunal went wrong in 
holding that the petition filed by the 
State representative for enhancement of 
the assessment was not maintainable. In 


14 STC 996 
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the course of its judgment the High Court 
observed: 

“The immunity or protection which 
the assessee had under the 1939 Act so 
as to save the assessment made by the 
Deputy Commercial Tax Officer, the pri- 
mary assessing authority, from being en- 
hanced by the exercise of the appellate 
power by the Commercial Tax Officer, is 
a vested right, which cannot be interfered 
with or in any way impaired having re- 
gard to the specific provisions of Sec- 
tion 61 (1) of the Madras Act 1 of 1959. 
The order of the Appellate Assistant 
Commissioner only reduced the turnover 
to the -benefit of the assessee, and it is 
clear that there was no violation of the 
vested right of the assessee by reason of 
the said order. The order of the Appel- 
late Assistant Commissioner was passed 
after the coming into force of the 1959 
Act and on that date the assessee had no 
vested right to prevent an enhancement 
of his assessment by the future appellate 
authority, namely the ‘Tribunal. The 
Tribunal entertained an appeal at the 
instance of the assessee only under the 
new Act as the order appealed against 
was one passed after the coming into 
force of the new Act and by a Tribunal 


- which functioned under the new Act. It 


is impossible for the assessee to maintain 
the position that any order of the Appel- 
late Tribunal enhancing the assessment 
made by the Appellate Assistant Commis- 
sioner would amount to deprivation of 
their vested rights or violation of the 
Rens of Sections 61 (1) of the 1959 
ct.” 


16: These observations appear to 
us to be somewhat incongruous. As seen 
earlier under the 1939 Act. the Revenue 
could not have appealed either against 
the order of the assessing authority or 


. against that of the appellate 
authority. If the non-existence of 
the right of appeal on the part of 


the Department is considered as an im- 
munity or protection and if that immu- 
nity or protection is considered as a 
vested right, the assessee will have that 
right both at the stage of the appeal to 
the Appellate Assistant Commissioner as 
well as at the stage of the appeal to the 
Tribunal, It is difficult to follow ‘how the 
High Court was able to make a dicho- 


tomy as between the powers of the Ap- 


pellate Assistant Commissioner and that 
of the Tribunal in that regard. If the 
newly constituted Tribunal were clothed 
with wider and larger powers as opined 
by the High Court, the same would be 
the case with the Appellate Assistant 
Commissioner. In our opinion, the true . 
test to be applied to the case was whe- 
ther in fact any vested right of the as- 
sessee had been taken away under the 
1959 Act because of the enlargement of 
the powers of the first appellate autho- 
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rity or that of the Tribunal. As seen 
earlier, no real right of the assessee was 
infringed by the 1959 Act because of the 
enlargement of the powers of those 
authorities. 


17. | This takes us to the decision 
in Balasundaram & Co’s case (1963) 14 
STC 996 (Mad) (supra). This case was 
-~ decided by the same bench which decid- 
ed Swami & Co’s case- (1962) 13 STC 
468 (Mad), -Therein the assessee was as- 
sessed to sales tax under the 1939 Act. 
During the pendency of its appeal to the 
Commercial Tax Officer, the 1959 Act 
came into force, Its appeal was transfer- 
red to the Appellate Assistant Commis- 
sioner who enhanced the assessment. But 
on a further appeal.-the Tribunal came to 
the conclusion that the Appellate Assis- 
tant Commissioner had no jurisdiction to 
enhance the assessment. As against that 
order, the Deputy Commissioner of Com- 
mercial Taxes went up in revision to the 
High Court. The High Court held that the 
assessee had a vested right at the time 
when the 1959 Act came into force to 
prevent ‘te Commercial Tax Officer from 
enhancing the assessment in the course 
of the appeal 
ever, there was always the peril of the 
Commercial Tax Officer, who was also 
the revising authority revising the as- 
sessment to his prejudice in exercise of 
his revisional power, but that peril effec- 
tively disappeared when under the 1959 
Act, the revisional power was conferred 
upon the Deputy Commissioner of Com- 
mercial Taxes and not upon the Appellate 
Assistant Commissioner. Therefore the 
interference by the Appellate Assistant 
Commissioner with the assessment order 
passed by the Deputy Commercial Tax 
Officer to the prejudice of the assessee in 
the purported exercise of his appellate 


power, was clearly violative of the asses- 


see’s vested rights. In our opinion this 
decision proceeded on a wrong basis, The 
question before the High Court was whe- 
ther there was a vested right in the asses- 
See not to have his assessment enhanced, 
under the 1939 Act and whether that 
vested right had been in any manner in- 
fringed by the 1959 Act. As seen earlier 
he had no such vested right under the 
1939 Act. The fact that a different pro- 
cedure is prescribed under the 1959 Act 


for enhancing the assessment cannot be. 


said to be an infringement of a vested 
right. No one can have a vested right in 
a mere ‘procedure. We are of opinion 
that Balasundaram’s case (supra) was 
wrongly decided and some of the observa-~ 
tions in Swami & Co’s case (supra) are 
not correct though the decision in that 
case 1S not open to question. 

18- Mr. S. T. Desai. learned Coun- 
sel for the Revenue placed ‘strong reli- 
`. ance on the decision of a Division Bench 

-of the Kerala High Court in Velukutty v. 


K. 5. G. & P. Society v, State of Gujarat 


preferred by him. How- ` 


A.L E 


Kerala Sales Tax Appellate Tribunal, 
Trivandram (1967) 20 STC 28 (Ker). 

herein. interpreting a provision similar 
to Section 61 (2) of the Act. High 
Court came to the conclusion that the 
clause “be transferred to‘ and disposed of 
by the officer or authority who would 
have had jurisdiction to entertain such 
application, appeal, revision or other pro- 
ceeding under this Act, if it had been in 
force on the date on which any applica- 
tion, appeal, revision or other proceeding 
was made or preferred” conferred power 
on the appellate authority to enhance 
assessment. The correctness of this con- 
clusion was contested by Mr. Shankar 
Das, learned Counsel for the assessee. 
According to him that clause merely pro- 
vided for transference of the appeals 
pending before the authorities under the 
1939 Act to the euthorities under the 1959 
Act without enlarging their powers. In 
view of our conclusion that no vested 
right of the assessee had been ‘interfered 
with, it is not necessary for us to go jnto 
this controversy. 


19. For the reasons mentioned 
above. this appeal is allowed. orders of 
the High Court as well as that of the Tri- 


- bunal are set aside and the case is remit- 


ted to the Tribunal for disposal according - 
to law. In the circumstances of the case 
we direct the parties to bear their own 
costs both in this Court as well as in the 


High Court. - 
Appeal allowed, 
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Bombay Sales Tax Act (51 of 1959), 
Section 2° (28) — ‘Sale’ — Where the 
bye-laws of farmers Co-operative Society 
authorise it to pool the’ goods (Cotton) of 
the members, grade them, if necessary 
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to them in the manner prescribed by the 
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from its members the Cotton in pool and 
selling it afterwards are not purchases of 
Cotton by the Society from its members. 
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(X-Ref:— Section 3), (X-Ref:— Sale of 
Goods Act (1930), Section 4) (Case law 
discussed). S. T. Ref. No. 1 of 1966, D/-1- 
7-1968 (Gui). Reversed. (Paras 5. 23, 

24 &.39) 


In such a case the Society is the 
agent of all its members. Its principals 
are many. Because of tħe various bye- 
laws. the several principals must be 
deemed to have appointed a common 
agent. The Society for disposing of their 
goods in the manner most advantageous 
to them. To achieve thet object they 
must be held to have empowered the 


Society to pool their goods, grade them if 


necessary and sell them either after gin- 
ning or without ginning. Such an autho- 
rity does not violate the law of agency. 
A person can bean agent for more than 
one principal and if all his principals 
fointly authorises him to 300l their goods 
and sell them and pay the sale price to 
them in the-manner preseribed by them, 
he does not cease to be an agent. 
(Paras 23, 24) 
Whether qa particular agreement is 
an agency agreement or an agreement of 
sale depends upon the terms of the agree- 
ment. For deciding that question, the 
terms of the agreement have got to be 
examined. The true nature of a transac- 
tion evidenced by a written agreement 
has to be ascertained from the covenants 
and not merely from what the parties 
choose to call it. For considering whether 
a particular transaction is a sale or not, 
what the court has to ccnsider is whe- 
ther as a result of the transaction, the 
property in the goods passed to the as- 
sessee in return for pric2 and whether 
the assessee sold those gcods as ‘its own. 
12 S. T. C. 615; Followec. — (Para 5) 


Cases Referred: Chronological Paras 
(1968) 22 STC 116 (Bom), Versova 

Koli Sahakari Vahatux Sangh 

Ltd. v. State of Maharashtra 38 


(1963) 14 STC 4 = 1963 Kant LJ 86, 
Sherule Fazle & Co, v. Commer- 
cial Tax Officer, Addl. Cir- 
S. Kanara, Mangalore 24 
(1962) 13 STC 292 (SC), Hafiz Din 
Mohammad Haji Abdulla v. 


State of Maharashtra 37 . 


(1961) 12 STC 615 (SC). Rohtas 
Industries Ltd., v. State of Bihar 5, 36 
(1957) 8 STC 845 = 1957 MPLJ 716, 
Ramehandra Rathore and Bros. 
v. Commr. of Sales Tax, 
Madhya Pradesh 38 
Mr. M. C. Chagla, Sr. Advocate, (Mr 
t. N. Shroff. Advocate, with him). for 
Appellant. Mrs, Urmila Kapoor and Mr. 
B. D Sharma, Advocates for, Respondent. 
Mr. S. T. Desai, Sr. Advocate, for Inter- 
vener. l 
The following Judgment of the Court 
was delivered by 
HEGDE J. :— This is an appeal by 
special leave. It arises from the decision 
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of the High Court of Gujarat in a Re- 
ference under Section 61 (1) of the Bom- 
bay Sales Tax Act, 1959. That Refer- 
ence was made by the Guiarat Sales Tax 
Tribunal at Ahmedabad. After stating 
the case, the Tribunal submitted the 
question 

“Whether on the facts and in the 
circumstances of the case, the transactions 
are purchasés of cotton by the Society 
from its members” : 
to the High Court for its opinion. 

2. The High Court has answered 
that auestion in the affirmative. Aggri- 
eved by that decision, the assessee has 
brought this appeal. 


3 The material facts are these:— 

The assessee is a Co-operative Society 
registered under the Bombay Co-opera- 
tive Societies Act. 1925 (to be hereinafter 
referred to as the Act.) The assessee will 
hereinafter be referred to as the 
‘Society’. It carries on the business of 
ginning and pressing cotton brought by 
its members, During the assessment per- 
iod viz. November 1, 1960 to October 31, 
1961, the assesee received large quantity 
cf cotton from its members and the same 
was sold by it either after ginning and 
pressing or without ginning and pressing. 
The Society is a registered dealer under 
the Bombay Sales Tax Act, 1959. It filed 
its return for sales tax for the year in 
question. But therein it did not show any 
purchase trunover. The Sales Tax Offi- 
cer accepted the return submitted by it. 
and assessed it on the basis of that re- 
turn as per his order dated May 31, 1963. 
He did not levy any purchase tax on the 
Society. The Assistant Commissioner of 
Sales Tax, Range III, Baroda, however, 
issued a notice dated August 6, 1963 
under Section 57 of the Bombay Sales 
Tax Act 1959 proposing to revise the as- 
sessment of the Society by levying pur- 
chase tax in respect of 200 bales of cotton 
sent by the society to Bombay for sale 
and also in respect of cotton and cotton 
seeds worth Rs. 3,56,105/-, sold after six 
months from the date on which the cot- 
ton was received by the Society 
on the ground. that the Society 
po chaser the said cotton from its mem- 

ers. ; 


å. Aggrieved by that order the 
Society moved the Gujarat Sales Tax 
Tribunal in revision. The Tribunal by 
its judgment dated July 1, 1964, dismiss- 
ed the revision petition, Relying on the 
bye-laws of the Society particularly on 
bye-laws Nos. 37 (7), 37418), 37(19), 48, 
49, 52, 53 and 55, the Tribunal came to 
the conclusion that the Society had pur- 
chased the cotton and cotton seeds in 
question from its members. It rejected 
the contention of the Society that it was 
merely functioning as the agent of its 
members while selling the cotton and 
cotton seeds referred to earlier. At the 
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instance of the Society, the Tribunal sub- 
mitted the question referred to earlier to 
the High Court for its opinion. 

5e Whether a particular agreement 
is an agency argeement or an agreement 
of sale depends upon the terms of the 
agreement. For deciding that question, 
the terms of the agreement have got to be 
examined. The true nature of a transac- 
tion evidenced by a written agreement 
has to be ascertained from the covenants 
and not merely from what the parties 
choose ‘to call it. The terms of the agree- 
ment must be carefully scrutinised in the 
‘light of the surrounding circumstances 
—see the decision of this Court in Rohtas 
Industries Ltd. v. State of Bihar (1961) 
12 STC 615 (SC). In that decision, this 
Court further held that for considering 
whether a particular transaction is a sale 
or not, what the court has to consider is 
whether as a result of the transaction, 


the property in the goods passed to the ~ 
assessee in return for price and whether - 


the assessee sold those goods as its own: 
Bearing in mind these principles we shall 
now proceed to examine the provisions 
the Act as well as the relevant bye-laws 
which take the place of agreement be- 
tween the parties. It is not the case of the 
State that the Society had in any manner 
acted in contravention of the bye-laws. 
Therefore all that we have to find out is 
the true effect of the bye-laws, 


6. In this case we are dealing 
“with a case of a “producers society”. 
Producers’ Society” is defined in Sec. 3 
(h) (2) of the Act, That definition reads: 
‘Producers’ Society, means a society 
formed with the object of producing and 
disposing of goods as the collective pro- 
perty of its members and includes a 
society formed with the object of the 
collective disposal of the labour of the 
members of such society.” ` 


T The Society with which we are 


concerned in this case was evidently 
formed primarily with the object 
of selling the produce of. its 


members as their collective produce, The 
preamble to that Act says ‘Whereas it is 


expedient further to facilitate the forma- | 


tion and working of co-operative societies 
for the promotion of thrift, self-help and 
mutual aid among  agriculturists and 
other persons with common economic 
needs so as to bring about better living. 
better business and better methods of pro- 
duction and for that purpose to consoli- 
date and amend the law relating to co- 
operative societies in the Presidency of 
Bombay......” Hence two of the object- 
ives intended to be achieved by the Act 
were to provide .for self-help by the 
members of the Society and mutual aid 
amongst its members. 

8. We must examine the bye-laws 
‘In this case in the background of the 


preamble to the Act as well as the defini- 
tien of “Producers Society”. 
9. We shall now refer to the rele- 
vant bye-laws of the Society, Those bye- 
laws are in Gujarathi. They had been 
fot translated into English by the the 
High Court, But as the appellant did not 
agree with that translation in respect of 
bye-laws 45 to 49, it got those bye-laws 
translated officially in this Court. 
Counsel for the respondent has not chal-« 
lenged the correctness of that translation, 
10- The Society is known as 
Khedut Sahakari Ginning and Pressing 


-Society, Ltd. Etola. From this it is clear 


that the Society is a co-operative society 
of the farmers primarily constituted for 
the purpose of Ginning and Pressing 
cotton. The objects of the Society are 
mentioned in bye-law 2. That bye-law 
reads: ` 

“The objects of the Society are as 
under: 


1. To Gin and get Ginned unginned 
cotton, to press or get pressed cotton into 
bales within the area of work of the 
society for the society and individual 
members and ‘other customers and to use 
machinery for any work useful to other 
members. 


2. To advance money against goods 
come in. the possession of the society. to 
get unginned cotton, cotton and cotton 
seeds sold, to suply goods and if possible 
to get other agricultural produce sold and 


if required to make arrangements for 
Storing other agricultural produce. 
* * 2 * 
5. To make arrangement for ad- 


vancing . amounts to its members for 
necessary capital, to. raise agricultural 
produce to come for sale through the 
society and for manure and seeds etc. 

6. To distribute profit to its mem- 
bers in proportion to the amount paid by 
its members for ginning and pressing of 
their goods according to the bye-laws 
and to use the whole portion or certain 


. portion of the profit for works of social 


interest according to conditions laid down 
in bye-laws. | 

x x X x” 

11. From the above provisions, if 
is clear that the object of the society is 
not to. purchase cr sell any cotton or cot- 
ton seeds on its own behalf. The member- 
ship of the Society is confined to farmers 
of the villages mentioned in bye-law 7 
(a) and to co-operative societies of the 
Taluks mentione therein. Bye-law 37 
deals with the powers of the. managing 
committee. For our present purpose only 
Cls. 7, 14. 16 and 18 of that bve-law 
are relevant, 

12. Cl. (7) says - . ° 

“To fix the rates for ginning, pressing 
and for other work that may be carried 
out according to the regulations and re- 


` 41972 


solutions and to sell, purchase and get 
baled goods other than unginned cotton 
according -to the instructions that may be 
ee and to give facilitias of every other 


13: Cl. (14) reads: 

“To lend money against the security 
of goods come in possession of the society 
according to the conv enience and if 
possible subject to the rules.” 

14. Cl, (16) reads: 

“To get goods maneged through the 
society and the machinery, building etc. 
of the society insured.” 

15. Cl. (18) says: . 

“To arrange to sell agricultural pro- 


duce other than cotton unginned cotton ` 
and cotton seeds of the members and pro- 


duce of village industries which may 
have been brought for: sale through the 
society and to make arrangements to pur- 
chase goods according to the require- 
ments of the members on a request being 
made by the members,” 

16. These provisions clearly go to 
indicate that the Society was selling the 
produce of other and not its own goods. 
Its duty is to arrange to sell the agricul- 
tural produce of its members, 


17. Bye-law 45 () to the extent 
geass for our present purpose reads 

us: 

“An amount not more than 75 per 
cent of the estimated value at the market 
rate from time to time of the goods in- 
sured and entrusted -to the society will 
be advanced against security of goods if 
it will be convenient to do so. The rate 
of interest on advance will be as fixed by 
the managing committee from time to 

18. This bye-law clearly indicates 
that the members of the Society are 
merely entrusting their goods to the 
Society and not selling them to the 
Society. That is made further clear by 
the fact that the Society may advance 
loans upto 75 per cent of the estimated 
value of the goods entrusted to it on the 
security of those goods and those ad- 
vances will carry interest. If those goods 
are sold to the Society then there can be 
no question of any entrustment nor can 
the Society advance any money on the 
security of its own goods. If the transac- 
tions are sales in favour of the Society 
then the amounts to be paid by the 
Society would be purchase price. Such 
a payment cannot be mede on the secu- 
rity of goods nor can that payment carry 
any interest. 


: 19. Some reliance was 
behalf of the 
which says:, 


“This society shall have authority 
to borrow money against the goods which 
come in its hands for sale or for its mana- 
gement through the sodety by pledging 
them with a bank.” 


placed on 
State on bye-law 45 (2) 


‘question 
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20. We fail to see how this bye- 
law can lend any assistance in support of 
the case pleaded by the State. That bye- 
law makes it clear that the goods in 
come into the hands of the 
Society for sale or for their management 
through the society, But the person who 
entrusts those goods because of this 
bye-law is deemed to have empowered 
the society to pledge the same. Now we 
come to bye-law 49 which reads: 

“The unginned cotton, cotton and 
cotton seeds to be sold through the society 
shall be graded in the manner fixed by 
the general body and the society will get 
the same insured.” 


21- This bye-law refers to goods 
to be sold through the Society and not 
to sale of Society’s goods. 

22. Bye-law 48 is extremely im- 
portant. That bye-law says: 

"The goods of all the members will 
be gathered together either by grading 
according to the grades fixed by the 
general body or without grading and 
then sold either ginned or unginned, At 
the end of the season after making up the 
accounts the society will pay in full to all 
the members according to average rates 
gradewise or if grades are not made then 
generally after deducting the dues of the 
society and the charges for ginning pre- 
ssing the goods and expenses for sale 
etc.” 


23. This bye-law refers to the 
goods of the members of the Society and 
not to goods of the Society. Because of 
that bye-law the members of the Society, 
who are bound by that bye-law must be 
deemed to have authorised the Society to 
pool their goods, grade them, if necessary 
and sell them either after ginning or 
without ginning. That bye-law also pre~ 
scribes the mode in which the price 
fetched should be distributed amongst the 
persons whose goods are sold. The 
Society is the agent of all’its members. 
Its principals -are many, Because of the 
various bye-laws, the several principals 
must.be deemed to have appointed a 
common agent — the Society for dispos- 
ing of their goods in the manner most 
advantageous to them. To achieve that 
object they must be held to 
have empowered the Society to pool their 
goods, grade them if necessary, and sell 
them either after ginning or without 
ginning. Such an authority in our napin- 
jon does not violate the law of agency. 


24. A person can be an agent for 
more than one principal and if all his 
principals jointly authorise him to pool 
their goods and sell them and pay the 
sale price to them in the manner prescrib- 
ed by them, he does not cease to be an 
agent. The question whether when an 
agent with the. authority of his principals 
pools together the goods of its principals 
grades them and sells them, ceases to be 
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an agent and becomes a purchaser was 
considered by the Mysore High Court 
in Sherule Fasle and Co. v. Commercial 
Tax Officer, Addl Circle, S. Kanara. 


Mangalore (1963) 14 STC 4 (Mys). There- 


in the High Court held that he does not 
cease to be an agent. We agree with the 
ratio of that decision. - 


25. Bye-law 52 says: 

“When it will be found proper to 
sell goods in other market or at other 
places outside the local market the mana- 
ger will do the.said work according to 
the ‘order of the managing committee 
through the agent selected by the society 
or the union. A regular writing to the 
effect that the agent may get the posses- 
sion of the goods thus sent- for sale to 
other markets or at other places should 
be kept in the record of the society.” 


26. Because ‘of this bye-law, 
authority is conferred on the Society by 
its members to sell their goods in outside 
markets as well. Bye-law 54 empowers 
the society to hedge goods by making 
forward sales against the balance goods 


that may have remained to be sold out. 


of the goods that may have come in its 
possession. This power again must be 
deemed to have been conferred on the 
Society by its members. The only other 
bye-laws to which reference has been 


made at the bar are 72 and 73. Bye-law 


72 precribes: 

“The gross profit made in the last 
year will be declared in the annual 
meeting and the amounts as mentioned 
hereunder will be deducted therefrom 

(1) Interest to be paid on borrowing 
and deposits. 

(2) Expenses of the working of the 
society including the amounts of hon- 
orarium. ` 

(3) The amounts not less than five 
per cent of the total amount spent on 
building and not less than ten per cent 
on machinery and not less than five per 
cent on other depreciating property will 
be carried to depreciation fund. ` 

(4) If there be no balance in profit 
fund then the written ‘off dues sanctioned 
by the managing committee. 

(5) Loss 


The amount remaining over after - 


deducting all the above mentioned 
amounts will be considered as net profit”. 

27- Bye-law 73 provides for the 
distribution of the net profits. Both bye- 
laws 72 and 73 deal with the profits of 
the Society and not any profits arising by 
the sale of goods entrusted to it by its 
members. Society has got its own 
sources of income. It charges for ginning 
and pressing. It has also other sources 
of income. It is that income that is dealt 
with in bye-laws 72 and 73, 

28. -Our attention has not been 
drawn to any other bye-law from which 
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we could conclude that the Society had 
purchased either cotton or cotton seeds 


from its memters, . 


29. We have earlier seen that the 
Tribunal had placed reliance on bye-laws 
37 (7), 37 (18). 37 (19), 48. 49, 52, 53 and 
55 for arriving at the conclusion that the 
society had purchased cotton and -cotton 
seeds from its members. We have already 
examined bye-laws.37 (7). 37 (18), 48 and 
52. We have not been able to see how 
those bye-laws lend any support to the 
conclusion reached by the Tribunal: and 
the High Court, 


30.. Bye-law 37 (19) empowers the 


' Society to levy ‘Haksai’ on unginned cot- 


ton received from members upto Rs. 2/- 
per Bhar (Load). This bye-law merely 
provides for the: collection of ginning 
charges, Bye-law 49 authorises the Society 
to grade the unginned cotton and cotton 
seeds in the manner specified by the 
general body. It also authorises the 
Society to get- the goods insured. This 
bye-law again does not in any manner 
indicate that the cotton or cotton seeds 
had been purchased by the Society. Bye- 
law 53 says that: mS 


“If there may be some time for the 
season to start the managing committee 
can estimate the produce and make for- 
ward sale of the goods not more than 1/4 
portion of it before the season starts.” 


. 3. This again is an authority. 
given by the members to the Society, 


32. Bye-law 55 provides: 


“If it is found necessary and bene-~ 
ficial to sell goods which may be in stock 
by only other system which may be hav- 
ing connection with the forward market 
except the hedge system described in the 
above clause -the managing committee can 
sell goods by the said system by making 
discussion with the officer of the union 
effecting the sale”. 


33. This’ is‘ also an authority 
given to the Society by its members to 
deal with their goods in a specified man- 
ner. 


34, It must be remembered thaf 
by and large the farmers are illiterate. 
They do not know the ways of business. 
The general belief is that taking advan- 
tage of the ignorance and illiteracy of | 
the farmers businessmen exploit them. To 
avoid such exploitation the Act authoris- 
ed the formation of Co-operative Societies 
of the farmers through which they 
can sell their goods. Those Societies 
merely function as agents for the farmers 
who are their members. By becoming 
members of those Societies and subscrib- 
ing to their bye-laws. they had given 


~ large powers to their agents eo that their 


produce may be sold in the best possible 
manner. None of the bye-laws of the 
_Society goes to show that the society had 
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purchased the goods enzrusted to it by 
its members. 


35° The High Court has referred 
to a number of decisions for coming to 
the conclusion that under the bye-laws 
of the Society, the Society must be held 
to have purchased the cotton and cotton 
seeds sold by it. We see no basis for that 
conclusion. The question whether a 
particular: agreement is an agreement of 
sale or an agreement of agency. has to be 
decided on the basis of ihe terms of that 
agreement, Decisions rendered on the 
basis of other agreements may be useful 
for finding out the principles to be ap- 
plied in finding out the true character of 
an agreement but those decisions cannot 
conclude the question before the court as 
no two agreements are likely to be simi- 
lar. The nature of eaci agreement has 
to be decided on its own terms. 

36. The Tribunal. the High Court 
as well as the Counsel for the State have 
placed great deal of reliance on the deci- 
sion of this Court in Hohtas Industries 
Ltd.’s case. (1961) 12 STC 615 (SC) (supra) 
Therein the assessee was a limited liabi- 
lity company manufacturing cement, The 
assessee and some other cement manu- 
facturing companies entered into an 
agreement with the Cement Marketing 
Company of India Ltd. whereby the 
marketing company was appointed as the 
‘sole and exclusive sales manager’ for the 
sale of cement manufactured by the 
manufacturing companies and the manu- 
facturing companies agreed not to sell 
directly or indirectly any cement to any 
person save and except through the 
marketing company. The manufacturing 
companies were entitled to be paid a 
certain sum per ton of cement supplied 
by them or at such other rate as might 
be decided upon by the directors of the 
marketing company. The marketing 
company was authorised to sell cement 
at such price or prices and on such terms 
as #4 might in its sole discretion think fit 
and it agreed to distribute to the manu- 
facturing companies, in proportion to the 
number of tons of cemert of every varie- 
ty and kind supplied by the manufactur- 
ing companies. the whole of its net profit 
less 6 per cent, on its paid up capital. 
The question was whetnaer the transac- 
tions between the assessee and the 
marketing company were sales or. their 
relationship was that of agent and princi- 
pal. The court held that the cement 
delivered, despatched or consigned by the 
assessee to the marketirg company or to 
its orders or in accordance with its dir- 
ections was sold by the assessee to the 
marketing company and the same was 
therefore liable to be taxed under the 
Bihar Sales, Tax Act, 1944. This Court 
came to that conclusion on the basis of 
the various clauses in tha agreement, One 
of the clauses in the agreement relied on 


K. S, G. & P. Society v. State of Gujarat (Hegde J.) [Prs. 34-39] S. C. 1791 


by this Court for coming to the conclusion 
that the agreement in question was an 
agreement of sale was that the marketing 
company had to pay certain price for the 
cement supplied to it and that price was 
ordinarily required to be fixed having 
regard to the cost of production. Further 
the marketing company was entitled to 
fix price at which the cement was to be 
sold and such price could be even less 
than the cost of manufacture. It is true 
that some of the clauses in that agree- 
ment are similar to those we are consider- 
ing in this case yet no clause in that 
agreement mentioned that the cement 
manufaczuring companies were merely 
entrusting their cement to the marketing 
company ror was there any provision in 
that agreement for the marketing com- 
pany to acvance loans to the manufac- 
turers on the security of the cement en- 
trusted to it, Further the manufacturing 
companies were not required to pay any 
interest on the amount paid to them by 
the marxeting company, Hence we are 
unable to agree with the High Court and 
the Tribunal that the ratio of the decision 
in Rohtes Industries Ltd’s case (supra) 
governs the facts of this case. 


37. The decision of this Court in 
Hafiz Din Mohd, Haji Abdulla v. State 
of Maharashtra (1962) 13 STC 292 (SC) 
does not support the contention of the 
State. Therein this Court on an exa- 
mination cf various clauses in the agree- 
ment held that the relationship between 
the assessee and its representatives was 
that of agent and principal and not of 
vendors and purchasers. Therefore the 


State can seek no assistance from that 
decision. 


38° Counsel for the State relied 
on the decision of the High Court of 
Madhya Pradesh in Ramachandra Pathore 
and Bros v. Commr, of Sales Tax, Madhya 
Pradesh, (1957) 8 STC 845 (MP) and the 
decision oz the Bombay High Court in 
Versova Koli Sahakari Vahatuk Sangh 
Ltd. v. State of Maharashtra, (1968) 22 STC 
116 (Bom) in support of the State’s case, 
In our opinion the agreements consider- 
ed in thos2 decisions are wholly different 
in nature than the bye-laws with which 
we are concerned in this case, 

39. For the reasons mentioned 
above, we allow this appeal. set aside the 
judgmert of the High Court and dis- 
charge the answer given by the High 
Court and answer the question referred 
to the Ilich Court in the negative and 
in favour of the assessee. The appellant- 
assessee is entitled to its costs both in 
this Court. as well as in the High Court. 


Appeal allowed. 
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AIR 1972 SUPREME COURT 1792 
(V 59 C 335) 


(From Punjab: AIR 1966 Punj. 417) 


S. M. SIKRI, C. J., A. N. GROVER, 
A. N. RAY, D. G. PALEKAR 
AND M. H. BEG, JJ. 


Railway Board, Appellant v. M/s. 
Observer Publications (P) Ltd., Res- 
pondent. ; : 


Civil Appeal No. 2097 of 1968, D/- 
16-3-1972. 

(A) Railway Code, Clause 742 (v) 
and (viii) — Ban on sale of publication 
on ground of obscenity — Power of 
Railway Board to impose — Exercise 
of — Held, order imposing ban was dis- 
criminatory — (X-Ref. :— Constitution 
of India, Art. 14). - 


The principle laid down in categori- 
cal terms in sub-clause (viii) of 
Clause 742 is that the contractors should 
provide equal opportunity to all the 
popular newspapers for sale in their 
stalls on the same terms. This is sub- 
ject to certain conditions, one of which 
is that the sale of obscene books. and 
pictures and-publications prohibited by 
the Government should be strictly 
banned. If the Government has not 
made any order prohibiting the sale of 
any newspaper on the‘ground that it is 
obscene, the Railway Board cannot im- 
pose ban on sale of that newspaper 
under Clause 742 (v) 

(Paras 11, 12) 


Held even assuming that the Rail- 
way Board could impose the ban under 
Clause 742 (v) on the sale of the news- 
paper on ground that it was obscene, 
it could not take advantage of that pro- 
vision because in the letter which it 
Sent to the owner and publisher of the 
newspaper it was not stated that the 
newspaper was being banned on the 
ground of obscenity. (Para 13) 


Held further that since the other 
publications containing similar matter 
were not prohibited from sale by the 
Board its order was liable to be quash- 
ed as it-violated Art. 14. AIR 1966 
Punj. 417, Affirmed. (Paras 13, 14) 


(B) Constitution of. India, Art. 226 
»—Ban imposed on gale of certain news- 
paper by Railway Board — Order can 
be challenged as violative of Art. 14. 
(X-Ref: Arts. 12, 14) (X-Ref: General 
Statutory Rules and Orders, R. 15). 


DP/DP/B821/72/YPB 


v. Observer Publications . : 


“1 ` P ate 
Ca p% 


«© 
r 


A. I. R. 


The Railway Board is “State” 
within Art. 12. Its administrative act 
or order can be challenged as offend- 
ing Art. 14. z (Para 14) 

Thus, an order imposing ban on 
the sale of certain newspaper on the - 


‘Railway platform ete. can be challeng- 


ed on the ground that it violates Arti- 
cle 14. AIR 1966. Puni. 417, Affirmed; 
AIR 1969 SC 966 Dist. (Para 14) 


(C) Constitution of India, Art. 133 
(1) (c) — Certificate of fitness for ap- 
peal—Observations contained in order 
Suggesting that the decision was in- 
correct — Effect. 


Though an order granting certifi- 
cate containing observations suggest- 
ing that the decision sought to be ap- 


. pealed was incorrect will not per se 


Vitiate the certificate, both judicial 
propriety and decorum demand that 
a Bench while considering the ques- 
tion of granting a certificate ought not 
to be critical of or express any dissent 
from the judgment appealed against 
because it has no such jurisdiction. All 
that it has to deride is whether the 
requirements of the Articles of the 
Constitution on which a certificate can 
be granted, have been satisfied. 
(Para 16) 

Cases Referred: Chronological Paras 
ATR 1969 SC 965=(1969) 3 SCR 

548 =1969 Lab I.C. 1368, Railway 

Board v. Niranjan Singh 14 


Mr, Jagadish Swarup, Solicitor- 
General of India, (M/s. S. N. Prasad, 
B. D. Sharma and S. P. Nayar, Advo- 
cates, with him), for Appellant: Mr. 
S. C. Manchanda, Sr. Advocate, amicus 
curiae, (M/s. S. Balakrishnan and P. N. - 
Lekhi, Advocates, amicus curiae, with 
him), for Respondent. 


The following Judgment of -the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by certificate from a judgment of the 
Punjab High Court by which the peti- 
tion under Art. 226 of the Constitution 
filed by the respondent was allowed 
and the ban imposed on the sale of a 
news weekly called “The Indian Obser- 
ver” by the licensees of the Railway 
Book Stalls throughout the country 
under directions issued by the ap- 
pellant was set aside. : 


2. According to the writ peti- 
tion, the petitioner was the owner and 
publisher of a weekly ° newspaper 

own as “The Indian Observer’ 
which had a wide sale in India, its 
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weekly circulation being approximate- 
fy 1,35.000 copies. Till March 1965 the 
aforesaid news weekly was being sold at 
all the railway stations which were 
managed and were under the adminis- 
trative control of the Railway Board. 
ft was alleged that the policy of the 
news weekly was to publish a construc- 
five criticism and fair comment in 
public interest on the working of dif- 
ferent departments of the Government 
and to suggest remedial measures. In 
Some of the copies of the news week- 
Ty, certain matters regarding the mal- 
administration of the Railway had 
been published. Reference was made 
in particular to the issue of 11th Sep- 
tember, 1964 in which allegations were 
made about the black-marketing in de- 
Juxe train tickets. It was stated to 
have attained the magnitude of a big 
racket operating in the country result- 
ing in lot of gain by corrupt means to 
the Railway staff. It is unnecessary to 
five the details but according to the 
allegations made in the news weekly, 
the Railway staff was corrupt and the 
reasons for the corrurtion were also 
given. Other comments were made 
which reflected adversely on the work- 
fing of the Indian Railways. According 
to the petitioner all these statements 
and resolutions annoyed the Railway 
Authorities and on 22nd September, 
1964, the Circulation Manager of the 
Petitioner company received a letter 
from M/s. Gulab Singh (P) Ltd. 
one of the licensees of the Railway 
Board for sale of printed matters inti- 
mating that the Northern Railways 
administration had barned the sale of 
“The Indian Observer” on the Railway 
Book Stalls. Subsequently, when the 
petitioner took up the matter with the 
authorities concerned, the General 
Manager, Northern Railways, wrote to 

informing him that temporary 
permission had been given to the rail- 
way contractors of printed matters to 
sell the news weekly subject to proper 
review cf that paper znd final orders 
which would be given later. The Gene- 
ral Manager asked the petitioner to 
supply copies of 12 od issues which 
was done. Finally, the petitioner was 
informed by means of a letter dated 
the 16th March 1965 that the sale of 
the weekly “The Indian Observer” 
could not be permitted on the railway 
stations. e F 


3. In tħe return which was fil- 
ed by the Joint Director, Traffic (Gene- 
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ral), Railway Board, it was not denied 
that the news weekly “The Indian 
Observer” was being sold at the 
railway stations by the licensed 
contractors. It was asserted that 
the petitioner had been publish- 
ing “sexy and obscene literature” 
and the licensees had been rais- 
ing objections on this score. The arti- 
cles published in the news weekly 
were considered to be of low taste and 
It was decided that it would not be in 
public interest to allow its sale at the 
railway platforms by the licencees. The 
allegations made in the petition about 
the statements relating to corruption 
and mal-administration in the Rail- 
ways which had been published in 
some of the issues of the news weekly 
was not denied. It was, however, main- 
tained that the Railway Board had 
taken the action not because of the 
publication of those articles but be- 
cause of the sexy and obscene litera- 
ture of low taste which was being 
published in the news weekly. 


4, ‘Before the High Court, S. 28 
of the Indian Railways Act 1890, here- 
inafter called the “Act”, and the rele- 
vant sub-clauses of clause 742 of the 
Indian Railway Code were pressed into 
service for challenging the ban which 
had been imposed on the sale of the 
news weekly. The High Court was of 
the view that the petitioner before it 
had cited and produced instances of 
publications which were freely on sale 
on the bookstalls on the railway plat- 
forms to show that the material which 
was sought to be excluded on grounds 
of obscenity, was hardly distinguish- 
able from the other popular magazi- 
nes of foreign and Indian origin. Reli- 
ance was placed on the provisions of 
clause 742 of the Indian Railway Code 
which established that a publication to] - 
attract the ban imposed by the Rail- 
way Board must have been previous- 
ly prohibited by the Government. As 
the Railway Board was not authorised 
to exclude any publication from sale 
on its own determination that it was 
obscene, it was held that the order 
which was made by that Board was 
without authority. The ban had hit the 
writ petitioner who had been made the 
object of discriminatory treatment. 
Consequently, the restriction imposed 
on the sale of “The Indian Observer” 
was quashed. 


5. Section 120A of the Act 
which was inserted for the first time 
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by Act No. 13 of 1959 provides that if 
a person canvasses for any custom or 
hawks or exposes for sale any article 
whatsoever, in any railway carriage or 
upon any part of a railway except 
under and in accordance with the terms 
and. conditions of a licence by the rail- 
way administration shall be punishable 
with fine which may extend to two 
hundred and fifty rupees. He can also 
be removed from the carriage or any 
part of the railway by any railway 
servant so authorised. It appears that 
prior to the insertion of this section, 
rules had been framed under S. 47 (1) 
of the Act. 


6. Rule 17 of Part TI of the 
Rules laid down that no person could 
canvass for any custom or hawk or ex- 
pose for sale any article whatsoever, on 
any train, station, platform or premi- 
ses without a licence granted by the 
railway administration. Clause I of 
Rule 17 has been incorporated in Sec- 
tion 120A (1) of the Act in 1959, that 
clause having been deleted from the 
rule. The bookstalls on the railway 
platforms where books, magazines and 
newspapers are sold, belong to the 
licencees who have entered into an 
agreement with the President of India. 
Tt is not disputed that according to the 
usual clauses in these agreements of 
licence, the sale of newspapers shall 
not be stopped by the licencees at any 
time save when it is due to causes be- 
yond the control of the licensee. The 
Tearned Solicitor General produced a 
sample agreement in court which was 
not objected to by the counsel for the 
respondent. According to clause (3) (b) 
thereof the licensor can reserve to him- 
self the right to require the licencee to 
sell specified books or types of books 
and periodicals and the _ licencee 
bound to comply with such require- 
ments. Under cl. 5 the licensor had 
the right of prohibiting the sale or ex- 
hibition of any publication of an ob- 
scene or scurrilous nature and of any 
publication to which good, sufficient, 
and reasonable objections could be 
shown and the decision of the licensor 
was to be final and binding on the 
licensee. 


T: The Railway Board which 
is the appellant before us has issued 
certain instructions and laid down es- 
sential principles and policy direc- 
tions which have been published in the 
form of a Code called the “Indian Rail- 
way Code” for the Traffic Department 


was 
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(Commercial). It may be mentioned 
that the Solicitor General himself 
maintained that all those were of a 
mandatory nature and it is so stated 
in the preface to the Code, 


8. Chapter VII, Part A of this 
Code deals with catering and vending 
Services. Part B relates to book stalls, 
sale of newspapers and periodicals on 
railway platforms. Clause 742 to the 
n it is material is reproduced be= 
ow: 


, (v) The sale of obscene books an 
pictures and publications prohibited by 
the Government should be strictly 
banned. l 


(viii) The contractors should pro- 
vide equal opportunity to all the popu- 
lar newspapers for sale in their stalls 
on the same terms. A list of popular 
newspapers and magazines should þe 
drawn up by the Railway Administra- 
tion in consultation with the Zonal 
ered Bookstall Advisory Commit- 
ee”. 


9. The main argument of the 
learned Solicitor General on behalf of 
the appellant is that sale of books on 
railway platforms or in railway carri- 
ages is a matter which is regulated by 
the terms of the agreement of licence 
between the bookstall contractors and 
the railway authorities and it is open 
to the appropriate authority to stop the 
sale of any newspaper or publication 
which was considered obscene or 
scurrilous or to which sufficient and 
reasonable objections could be shown. 
In the letter of the Railway Board 
dated March 26, 1965 it was stated 
that it had come to the Board’s notice 
that the “Indian Observer” generally 
contained “articles written in vary low 
taste bordering on obscenity”. It was 
further stated that after a perusal ofa 
few copies of the said weekly the Board 
had come to the conclusion that it was 
not fit for sale at railway stations. It 
was desired that the book stall con- 
tractors should be instructed to stop 
with immediate effect the sale of the 
“Indian Observer” from their book- 
stalls as well as on the platforms as 
also along train side and in station 
premises. According to the Solicitor 
General the action taken by the Rail- 
way Board was perfectly competent 
and was taken in accordance with the 
terms of the licence granted to the 
book stall contractors, It is urged that 
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the respondent had nct right or locus 
standi to insist on or ask for the sale 
of the Indian Observer on the platforms 
etc., which are the private property of 
the railway and where the sale of any 
publication could only be subject to 
such terms and conditions as obtained 
between the licensor oz licencee. 


10. Before the High Court and 
‘before us the main complaint of the 
present respondent is based on an in- 
fraction of Article 14 of the Constitu- 
tion and it has been asserted that the 
news weekly “Indian Observer’ was 
singled out for discriminatory treat- 
ment inasmuch as publications contain- 
ing similar material were not prohibi- 
ted from sale by the Railway Board 
on the book-stalls at the platforms 
and in the trains etc. The High Court 
had found as a fact that publications 
which were freely on sale on the book- 
stalls to whom licences had been given 
were such that they were hardly dis- 
tinguishable from the “Indian Obser- 
ver” onthe ground of obscenity. It 
was not disputed before the High Court 
that the news weekly in question had 
been sold on railway vlatforms since 
1963 nor was it sugg2sted that the 
Railway Board had ever accorded in- 
dividual sanction for the sale of every 
single book and publication at the book 
Stalls of the Railway Administration. 


11. Now in th2 Indian Rail- 
way Code the policy or the principle 
laid down in categorical terms in sub- 
clause (viii) of Clause 742 is that the 
contractor should provide equal oppor- 
tunity to all the popular newspapers 
for sale in their stalls on the same 
terms. This was subject to certain con- 
ditions., one of which was that the 
sale of obscene books znd pictures and 
publications prohibited by the Gov- 
ernment should be strictly banned. 
(vide sub-clause v). The letter written 
by the railway itself tc which a refer- 
ence has been made, does not impose 
the ban on the ground that the “Indian 
Observer” is an obszene publication 
which has been protibited by the 
Government. In that letter there was 
first a recital of what had come to the 
Board’s notice ie. that the articles 
written in the said news weekly were 
in very low taste bordering on obs- 
cenity. There was no <inding or deci- 
sion that it? was a publication which 
was obscene. The corclusion of the 
Board simply was that the “Indian 
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Observer” was not fit for sale at the 
Railway stations. The other condition 
laid down in sub-clause (v) that its 
sale had been prohibited by the Gov- 
ernment was neither mentioned nor 
has it been shown that any such order 
had been made by the Government 
prohibiting the sale of the “Indian 
Observer” on the ground that it is 
obscene. The learned Solicitor Gene- 
ral contends that the word ‘Govern- 
ment’ in sub-clause. (v) means the Rail- 
way Board because according to S. 2 
of the Indian Railway Board Act 1905, 
Central Government may by notifica- 
tion in the official gazette invest the 
Railway Board either absolutely or 
subject to conditions with all or any 
of the powers or functions of the Cen- 
tral Government under the Act. Our 
attention has not been drawn to any 
provision in the Act or the Rules fram- 
ed thereunder by which the Central 
Government can prohibit the sale of 
any obscene book, picture or publica- 
tion. It appears that the aforesaid 
clause has reference to a prohibition 
imposed by the Central Government 
oad some enactment other than the 
ct. 


12. Tt is not claimed that the 
Railway Board could impose a ban 
under any other enactment. Nor has 
it been suggested that the Central Go- 
vernment had passed any order pro- 
hibiting the sale of the Indian Observer 
under any statutory provision. 


13. Even on the assumption 
that the Board could make such an 
order as is contemplated by sub-clause 
(v) of clause 742 it cannot take any 
advantage of that provision because in 
the letter dated March 26,1965 it was 
nowhere stated that the publication of 
the news weekly was being banned on 
the ground of obscenity. It is thus ap- 
parent that the High Court was fully 
justified in taking the view that the 
“Indian Observer” had been singled out 
for being banned and this clearly 
amounted to a discriminatory treat- 
ment. 


14, The question that has next 
to be resolved is whether Art. 14 could 
be invoked by the respondent in the 
present case. It has not been and in- 
deed cannot be disputed that the Rail- 
way Board will fall within the defini- 
tion of “State” as given in Art. 12 of 
the Constitution. The learned Solicitor 
General has relied on Railway Board 
v. Niranjan Singh, (1969) 3 SCR 548 
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= (ATR 1969 SC 966). It was laid 
down that there was no fundamental 
right under Art. 19 (1) for anyone to 
hold meetings in Government premises. 
The Northern Railway was the owner 
of the premises and was entitled to en- 
joy its property in the same manner as 
any private individual, subject to any 
such restrictions as the law or the 
usage placed on them. We are unable 
to appreciate how the ratio of that 
decision could be applied to the pre- 
sent case. The meetings of workers 
which had taken place there had been 
held inside workshops, stores and de- 
| pots and within office compounds. Rail- 
way platforms may be the property of 
the railways, but it cannot be disputed 
that every bona fide traveller or every 
other member of the public who buys 
a platform ticket can have access to 
the railway platforms. It is true that 
under Rule 15 of the General Statu- 
tory Rules and Orders, a railway ad- 
ministration may exclude and, if neces- 
sary, remove from the station platform 
or any part of the railway premises 
any person who is not a bona fide pas- 
senger and who does not have any 
business connected with the railway or 
any person who having arrived at a 
station by train and having no business 
connected with the railway refuses to 
leave the railway premises when 
required to do so. But that is a right 
which is reserved for being exercised 
only in the circumstances mentioned 
in the rule. There is no analogy be- 
tween a station platform and a Gov- 
ernment office. Even otherwise the 
crux of the matter is that the respon- 
dent is not seeking to use the station 
platform or any part of the railway 
premises by sending any`of its own 
representatives to hawk or sell the 
news weekly there. All that the res- 
pondent says is that the railway admin- 
istration has itself direced that the 
book-stall contractors who were its 
licensees should provide equal oppor- 
tunity to all the popular newspapers 
for sale in their stalls. These very con- 
tractors are now being directed to dis- 
criminate betweenthe respondent and 
owners or publishers of other popular 
newspapers on grounds which have no 
legal basis or justification. The admin- 
istrative act or order of the Railway 
Board can, therefore, be challenged 
under Art. 14. The respondent is not 
asking for the enforcement of any such 
fundamental right as would 
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within the rule laid down in the pre- 
vious decision of this court. In other 
words what the present respondent is 
challenging is the order of the Railway 
Board which led to the stoppage of the 
sale of the news weekly on the Rail- 
way platforms etc. If that order is 
discriminatory and cannot be justified 
on any of the well known grounds, the 
respondent can challenge it in a peti- 
tion under Art. 226 of the Constitution 
as violative of Art. 14. There is no 
parallel between the facts of this case 
and the decision relied upon by the 
learned Solicitor General. We concur 
with the view of the High Court that 
the impugned order of the Railway 
Board was discriminatory. No proper 
or valid grounds have been shown for 
Sustaining the discrimination made. 


15. A certain amount of discus- 
Sion tock place before us with regard 
to the applicability of S. 28 of the Act 
which contains prohibition against un- 
due preference being shown by the 
Railway Administration in any respect 
whatsoever. In the view that we have 
taken about the applicability of Arti- 
cle 14 we do not consider it necessary 
to decide whether the respondent could 
take advantage of the provisions of 
that section. 


16. Lastly, we may refer to a 
preliminary objection which was rais- 
ed on behalf of the respondent to the 
certificate which was granted by the 
High Court. It has been urged that the 
certificate is defective because in the 
order dated July 7, 1968 granting it 
the Bench has virtually given a deci- 
Sion as if an appeal was being enter- 
tained against the judgment dated Au- 
gust 11, 1965 by which the writ peti- 
tion was allowed. It does appear that 
Deshpande J., who-delivered the order 
of the Division Bench granting the cer- 
tificate has made certain observations 
which seem to suggest that the previ- 
ous decision was incorrect. Although 
such an order will not per se vitiate the 
certificate, both judicial propriety and 
decorum demand that a Bench while 
considering the question of granting a 
certificate for appeal to this court 
ought not to be critical of or express 
any dissent from the judgment appeal- 
ed against because it has no such juris- 
diction and all that it has to decide is 
whether the requirement of the Arti- 
cles of the Constitution oh which a 
certificate can be granted, have been 
satisfied, ee: 
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17. The appeal fails and it is 


dismissed. No order as so costs. We are 
thankful to Mr. S. C. Manchanda for 
the assistance rendere] as amicus 
curiae. 

Appeal dismissed. 
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The State of Maharashtra, Appellant 
v. Manglya Dhavu Kongil, Respondent, 

Criminal Appeal No. 43 of 1969, D/- 
7-1-1972. 


(A) Evidence ‘Act (1872), Section 45 
~- Medical expert — Post-mortem re- 
port — Report on printed form prescrib- 
ed by Maharashtra Govt, expressing 
definite opinion as to cause of death — 
Supported by his evidence in court that 
death was caused by ‘asphyxia due to 
throttling’? — Extent of value to be 
attached — (X-Ref:— Criminal P. C 
(1898), Section 174). 

Where the post-mortem report made 
on the prescribed printed form definitely 
expresses the opinion that death was 
caused by ‘asphyxia due to throttling’ 
and the opinion is supported by the evi- 
dence of the expert, the High Court in 
appeal is not justified in the circums- 
tances of the case in drawing onits own 
medical knowledge that asphyxia is also 
possible in the case of poisoning and that 
possibility had not been completely eli- 
minated by the medical evidence includ- 
ing the post-mortem report. There was 
absolutely no basis for it in the evidence 
on record. Cr. App. No. 671 of 1968, D/- 
2-7-1968 (Bom.) Reversed. (Para 13) 


There is a regular printed form pre- 
scribed by the Maharashsra Government 
for recording the results of post-mortem 
examinations. The writirg on which the 
High Court relied for thinking that the 
Doctor had his own suspicions, ccmes not 
in the post-mortem examination report 
but in that portion belcw the report 
which contains his communication to the 
Investigating Officer. It is to be found 
in the forwarding part >f the report. 
That portion is also printed and nobody 
attaches any importance to the same 
when the Medical Officer has given a 
definite opinion about the death below 
column No. 22. Though the Medical 
Officer might be of the view that the 


*(Cr, App. No. 671 of 19€8 and Confir- 
mation C. N8. 8 of 1968, D/- 2-7-1968 — 
Bom.) 
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viscera need not be preserved for the 
detection of any poison and death was 
due to some cause unconnected with 
poison, the Investigating Officer, in the 
course of investigation, may feel that the 
cause of death by poisoning has to be 
eliminated. The printed matter with 
regard to the preservation of the viscera 
is indirectly a notice to the Medical Offi- 
cer that he has to preserve the viscera 
till the Investigating Officer feels that it 
was no longer necessary to preserve it. 
Therefore, out of abundant caution every 
post-mortem report form. as used in 
Maharashtra, contains this para about 
the preservation of the viscera, the idea 
simply being that in spite of the Medical 
Officer not suspecting any poison he was 
not at liberty to destroy the viscera until 
he finally hears from the Investigating 
Officer that the viscera might be des- 
troyed. The High Court completely mis- 
understood the printed matter with re- 
gard to the preservation of viscera and 
without any warrant, thought that the 
Medical Officer had himself suspected 
some poisoning and had, therefore, pre- 
Served the viscera. (Para 14) 

(B) Penal Code (1860), Section 392 
— Sentence — Conviction for murder 
with death sentence — Acquittal in 
appeal — Reversal by Supreme Court 
— Long interval is just ground for im- 
posing imprisonment for life though case 
is fit for death sentence — (X-Ref:— 
Constitution of India. Article 136). 

Where the accused was tried and 
convicted for murder with attempt to 
commit rape on a young woman but the 
High Court acquitted him in appeal on 
ground that the offence was not proved 
beyond reasonable doubt, on a misap~ 
preciation of evidence, the Supreme 
Court in appeal by special leave while 
reversing the decision of the High Court 
sentenced him only to imprisonment for 
life having regard to the long lapse of 
interval of 4 years. Cr. App. No. 671 of 
1968 D/- 2-7-1968 (Bom) Reversed. 


(Para 27) 

Mr. M. C. Bhandare, Sr. Advocate, 
(Mr. B. D. Sharma Advocate, for Mr. 
S. P. Nayar, Advocate, with him), for 
Arpellant; Mr. O. P. Rana, Advocate, 
amicus curiae, for Respondent. 

The following Judgment of the 
Court was delivered by 

PALEKAR, J.:— This is an appeal 
by special leave by the State from an 
Order of acquittal passed by the High 
Court of Bombay. ‘The respondent 
Manglya Dhayu Kongil had been convict- 
ed under Section 302 and Section 376 r/w 
511. IPC by the Second Additional Ses- 
sions Judge, Thana on April 27, 1968 and 
sentenced to death for the first offence. 
The High Court has acquitted him in 
appeal and hence the present appeal by 
the State, ` 
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2. The victim of the crime was dent.’ was molesting Kamlabai. 
an unmarried woman named Kamlabai Kamlabai was lying on the ground 
Gangadhar Vaidya. She was about and the respondent was attempting to 


twenty six vears old. She was working 
as a field Worker in the Family Planning 
Department and was attached, at the 
material time, to the Medical Dispensary 
at Kudus — a village in the interior of 
Thana District. This village has several 
hamlets, far flung from each other. Each 
hamlet consisted of a few huts belonging 
to Adivasi residents of the village. One 
such was Malanpada. The respondent is 
a resident of Malanpada. His father and 
brother Janu lived in one hut and the 
respondent himself lived in another hut. 
The deceased Kamlabai used to reside in 
another village named Chinchghar which 
is four furlongs away from Kudus, For 
the purpose of her work she had to visit 
several hamlets round about. A vasec- 
tomy camp was to be held at the Taluka 
place. Wada. 10 miles away on the 30th 
January, 1968 and Kamlabai had been 
instructed to collect as many cases as 
she could get for vasectomy or for inser- 
tion of loops. On the afternoon of Janu- 
ary 26, 1968 at about 4.00 or 4.30 P. M. 
she was going to one of the hamlets to 
see one Pandu and his wife for telling 
them about the vasectomy camp. At 
that time she was accompanied by the 
respondent. the latter being her guide to 
the several houses. Their way lay along 
a foot track which passed near the 
cattleshed of one Balu Bhau Patil, P. W. 
1, With Balu Bhau Patil, there were 
some other persons including Dagdu, 
P. W. 6. the uncle of the respondent. 
Dagdu asked Kamlabai where she was 
going and the latter told him that she 
was going to Pandu and his wife to book 
their cases, This Pandu happened to be 
in the service of Dagdu who knew that 
Pandu and his wife were not at home, So 
he told Kamlabai that Pandu and his 
wife were away and she would not be 
able to find them. Thereupon Kamlabai 
turned back and went towards the West 
with her guide the respondent. She had 
turned back either to go to Kudus or to 
some other place in order to book more 
cases. Their way to the West was 
through a hilly jungle area known as 
Aricha Dongar. The place is full of 
trees and bushes. Perhaps that was a 
short cut. Sometimes after they had 
departed, witness Balu Bhau Patil pro- 
ceeded to another field of his which was 
to the North of the hill. He had gone 
there to fetch his bullocks. On the way 
he heard the cries of a female coming 
from the direction in which the respon- 
dent and Kamlabai had = gone. The 
female was crying “Manglya leave me. 
why are you catching” me. So Balu Bhau 
proceeded in the direction of the cries 


and from a distance of about 40 or 50 
paces he saw that Manglya, the respon- 


lift her legs. Balu Bhau shouted to the 
respondent that he should leave the lady- 
The respondent then left her. He then 
picked up a stone with a view to throw 
it at Balu Bhau. So Balu Bhau rushed 
away from the place. Since the house of 
the respondent’s father was at the foot 
of the hill hardly a furlong away, he ran 
towards that side to request the father 


to do something to prevent further 
molestation of the lady. At the house 
of respondent’s father he met respon- 


dent’s elder brother Janu Kongil and told 
him what was happening. Janu Kongil 
then went away in the direction indicat- 
ed by Balu Bhau. Another Adivasi 
Ziparya who was living close by asked 
Balu Bhau what the matter was. On 
being told. by him, Ziparya also went 
that side. Balu Bhau himself did not go 
because he felt tired by the effort. 


3. While Balu Bhau remained 
below near the huts, his nephew Ganpat, 
P. W. 5 and Ziparya’s brother Janu 
Marad came to him and asked him what 
the matter was. He told them what had 
happened. Then he waited for sometime 
for Janu Kongil and Ziparya to return. 
But since they did not return. the three 
of them namely Balu Bhau, Ganpat and 
Janu Marad went towards the place 
where Balu Bhau had seen the molesta- 
tion of the lady. On going to the spot 
however, they did not see anybody. So 
they returned to the huts. Ganpat went 
to Kudus village to contact the Dispen- 
sary Doctor Choudhary, P. W. 9. He 
met Dr. Choudhary and told him what 
Balu Bhau had told him. Then he re- 
turned to the huts. In the meantime 
Ziparya returned. He called Balu Bhau 
inside the hut and told him that the 
woman was dead and they were in for 
trouble. Then guided by Ziparya. they 
again went up the hill and there some 
distance away from the place where Balu 
Bhau had seen the molestation, they saw 
the dead body of Kamlabai under a teak 
tree near the bushes. Balu Bhau then 
went to inform the Sarpanch of the vill- 
age Kudus. But he was told there that 
the Sarpanch was not at home. So Balu 
Bhau went to his house. 


4, Dr. Choudhary, P. W. 9 who 
had been already informed by Ganpat, 
made enquiries to ascertain whether 
Kamlabai had returned and on finding 
that she had not returned went to the 
Taluka town, Wada, and contacted police 
Sub-Inspector Pagare. P.W.16 and gave 
him areportin which he merely mention- 
ed that Kamlabai had been missing. This 
was at about 6.30 P. M. The Sub-Inspec- 
tor came to Kudus village of about 7.30 
P. M, and started making a search for 
the lady. During the course of the ens 
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quiries he came to know that Balu Bhau 
Patil had some jnformation in the matter. 
So he called him and rexorded his state- 
ment at about 10.30 P. M. That statement 
is Ext. 32 and is treated as the First In- 
formation Report in this case. Then in 
the company of Balu Bhau, P. S. I. 
Pagare and party went to the place 
where the dead body of Kamlabai was 
lying. He saw the dead body and then 
kept a watch at the place because further 
investigation could not be made at night. 


5. Next morning P. S. I. Pagare 
made an inquest panchnama, Ext, 5 and 
a scene of offence Panchnama Ext. 6 and 
searched for the respondent. The res- 
pondent was not found in the village. The 
P. S. I. made preparations for sending 
the- body for post-mortem examination 
to Wada. But it appears that the vill- 
agers insisted that the post-mortem exa- 
mination may be made in the village 
itself and the Wada Med:cal Officer Dr. 
Khairi, P. W. 11 may be called to the 
village. Accordingly. Dr Khatri under 
whose control Kamlabai was working, 
came to Kudus and performed the post- 
mortem examination. The reluctance of 
the villagers to the post-mortem exa- 
mination being made at Wada seems to 
have stemmed from the fact that nobody 
knew where her near relations were liv- 
ing and the villagers, with whom the 
deceased was quite popular, wanted to 
give her a decent funeral at Kudus itself. 
The evidence shows thaz hundreds of 
villagers attended the cremation. 

6. Dr. Khatri afcer performing 
the post-mortem examination noted a 
number of injury marks cn the face, neck 
and other parts of the bady and was of 
the opinion that the cause of death was 
asphyxia due to throttling. He had 
noted, in all, about 11 injuries the first 
three of which are (1) marks of fingers 
with skin abrasion on right side of the 
neck with sub-cutaneous haemorrhage 
1” x 1”, (2) marks of fingers on right 
chin 14% x 14 with = sub-cutaneous 
haemorrhage. (3) marks of fingers vith 
sub-cutaneous haemorrhaZe on left side 
of the neck three in rumber 1” x 14” 
each. Injury No. 11 wes haemorrhage 
under the skin of the neck. In the opin- 
ion of Dr. Khatri the first three injuries 
referred to above were possible by the 
pressure of the fingers on the neck. In 
the post-mortem examination the 
woman’s body is describ2d as thin. It 
is, therefore, clear that she victim was 
of thin built. 

7. It is already stated that the 
accused had absconded from the village. 
Next morning at about noon he was 
caught in Hotel near Ambadi Naka which 
is six miles gwway from village Kudus. At 
the time of the arrest, Sub-Inspector 
Pagare found that there was an abrasion 
on the respondent’s left knee and this is 
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confirmed by the Medical Officer Khatri, 
P. W. 11 who says that when he examin- 
ed the respondent on the evening of 
January 27. 1968 there was one 

abrasion on the left knee joint }” x }. 
On the next day i. e. on January 28, 1968 


‘the respondent was produced before the 


Judicial Magistrate who remanded him to 
Magisterial custody for seven days, 
The Investigating Officer had learnt that 
the respondent was wanting to make a 
confessional statement and so on Janu- 
ary 29, 1968 he sent a memo to the 
Taluka Magistrate Mr, Vishwasrao 
Bhagwantrao Ahirrao, P. W. 10 that the 
respondent was in judicial custody and 
that after procuring his presence before 
him the Taluka Magistrate may record 
his confession. The Investigating Officer 
also wrote to the Judicial Magistrate, 
First Class. Jawhar to make the respon- 
dent available to the Taluka Magistrate 
Mr. Vishwasrao Bhagwantrao Ahirrao 
for recording his confession. The Judi- 
clal Magistrate forwarded the respondent 
to the Taluka Magistrate on January 
30, 1968. who after observing the neces 
sary formalities. recorded the confession 
on January 31, 1968. In this confes- 
sional statement the respondent admitted 
that going with Kamlabai through the 
jungle he tried to criminally assault the 
woman and since she Brat lee crying he 
throttled her. 


8. When charged for the murder, 
the respondent pleaded not guilty. He 
made a long statement when questioned 
under Section 342 Criminal Procedure 
Code. He denied that he had made any 
confession though he admitted that he 
had signed the same. He said his signa- 
ture was taken to the confession 
without the same being read 
over to him. He however ad- 
mitted that he was with Kamlabaj at 
the material time on January 26, 1968 
and that they had intended to go to the 
house of Pandu. On the way he had met 
Balu Bhau Patil and Dagdu and when 
Dagdu told her that Pandu was not at 
home they turned back to go to the 
West. Ater they had walked about half 
a furlong, Kamlabai complained that she 
was feeling giddy and sat down. He 
asked her what the matter was and she 
replied that Dr. Choudhary had given 
her an injection and that seems to have 
affected her, He advised her to go with 
him slowly. But she did not open her 
eyes. Within a short time he saw wit- 
ness Balu Bhau Patil and he called him 
to come near, He requested Balu Bhau 
Patil to see what was wrong with the 
woman. Balu Bhau tried to speak to her 
but she said nothing. He thereupon 
asked Balu Bhau to wait there near the 
lady and told him that he would go to 
inform the Doctor, So leaving’ her in 
charge of Balu Bhau, he went to the 
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Dispensary at Kudus. On reaching there, 
he learnt that Dr. Choudhary had gone 
to the Taluka town, Wada. He waited 
there for him and when after a long 
time the Doctor returned, he informed 
the Doctor that the woman had fainted 
and had fallen at a particular place. The 
Doctor asked him what was wrong. 
Thereupon respondent told him that he 
had given her an injection. On hearing 
that. the Doctor started and asked him 
as to who told him that he had given her 
an injection. He replied that Kamlabai 
had herself told him. Thereupon Dr. 
Choudhary. according to respondent. took 
out a ten rupee note from his pocket, 
gave the same to him and asked him not 
to speak about his giving any injection to 


her, The Doctor also asked him 
that he should meet him at 
Ambadi Naka at 1.00 P. M. on 


the next day and give a statement to the 
police as instructed by him. Then he 
went to his house at Malanpada and there 
he learnt that witness Balu Bhau Patil 
was shouting that the woman had died. 
The respondent, however, did not go to 
the hill to see her. Next morning as 
required by the Doctor he went away 
and waited for the Doctor at the Ambadi 
Naka till 1.00 P. M. but instead of the 
Doctor coming to meet him a constable 
Came there and caught him. 


9. The - learned Sessions Judge 
accepted the prosecution evidence as 
substantially true. He also held that 
the confession made by the respondent 
was voluntary and true, He rejected the 
story put forward by the respondent in 
his statement under Section 342 Criminal 
Procedure Code. Finding that there 
was no extenuating circumstance in the 
case he sentenced the respondent to death 
under Section 302. IPC. 

10. In appeal the High Court felt 
a doubt as to whether the cause of death 
was throttling. It was of the opinion 
that Asphyxia due to poisoning had not 
been eliminated and. in its opinion, the 
Medical evidence was not sufficiently 
strong and conclusive to be relied upon 
without hesitation. On merits it held 
that the confession could not be made 
on the basis of conviction and observed 
as follows: 


"The only facts which are firmly 
established on the record are that on the 
26th January 1968 at about 4 or 4.15 p.m. 
the accused was in the company of the 
lady, and within a relatively short time 
thereafter the dead body of the lady was 
found in the vicinity of the place where 
the accused and the deceased were seen 
together and the death of the lady was 
homicidal and very probably as a result 
of throttling. These facts may no doubt 
throw a certain amount of suspicion on 
the accused and point out to the possibi- 
lity that the accused may have some 

\ 


State of Maharashtra v. Manglya (Palekar J.) 


A.L R. 


thing to do with the death of the lady, 
but in the absence of other evidence either 
direct or circumstantial which will in a 
positive and unmistakable manner con- 
nect him with the offence it will not be 
possible to convict him.” 

Accordingly, holding that the offence 
had not been proved beyond reasonable 
doubt, the High Court acquitted the rese 
pendent. 


11. It is saneca before us on 
behalf of the “State that the High Court 
improperly raised a doubt with regard 
to the cause oi death when there was 
conclusive evidence that death was due 
to throttling. It is submitted that this 
doubt with regard to death being due to 
poisoning had no basis whatsoever in 
the evidence, Having entertained. a 
doubt with regard to the cause of death, 
the High Court, it was submitted 
manoeuvred itself into a situation in 
which its approach to the evidence on 
merits could not be other than negative 
with the result that the High Court 
misapprehended the prosecution case and 
evidence resulting in grave miscarriage 
of justice, 

12. We are satisfied on a perusal 
of the evidence that the High Court was 
entirely unjustified in raising a doubt 
with regard to the cause of death. There 
was nothing in the evidence even remo- 
tely to suggest that this was a case of 
poisoning. The deceased Kamlabai was 
a field worker in the Family Planning 
Department and she was busy on that 
day contacting couples with a view to 
persuading them to attend the Vasectomy 
camp on January 30, 1968. She took the 
respondent as a guide in the afternoon 
to go to the hut of one Pandu. She had 
walked a long distance from the village 
and at about 4.15 or 4.30 p. m. she had 
met Balu Bhau. P. W. 1 and Dagdu Aba 
Choudhary P. W. 6 near the cattle shed 
in Malanpada and it is they who told her 
that Pandu and his wife were not at 
home, Thereafter Kamlabai and the 
respondent turned back and went in the 
western direction by a footpath which 
passed through “Aricha Dongar” i. æ. 
the hill of Ari which is full of jungle 
trees and bushes. They did not notice 
that there was anything wrong with the 
woman at the time. And this is import- 
ant because if any poison was working 
in the woman's system since morning as 
suggested so as to cause death within 
half an hour thereafter, they could not 
have failed to see something abnormal 
about her. Dr, Khatri. P. W. 11 who 
performed the post-mortem examination 
next morning found that there were not 
less than 11 injuries on her body. 

13. According to the Doctor all 
these injuries were ante-mortem and the 
first three which are already described 
were possible by the pressure of tha 
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fingers on the neck. The fourth was a 
skin abrasion on the left side of the nose 
extending on the left side of the face and 
was about 3” in length. The fifth injury 
comprised two abrasions 1” away from 
the mouth. The sixth injury consisted 
of five abrasions on the rht elbow. The 
seventh was an abrasion near the eye. 
The eighth was an abrasion on the right 
leg 6” above the ankle joint. The ninth 
Was an abrasion on the left ankle joint. The 
tenth was an abrasion on both joints and 
was 2” in length and the eleventh injury, 
was a haemorrhage under the skin of the 
neck. On opening the body, he found 
that the brain, pluera, tae mght lung, 
left lung, pericardium and half of the 
heart were congested. ‘There was white 
froth in the larynx trackea and bronchi. 
The lungs were blackish. The Bucal 
cavity, the pharynx, liver, the pancreas 
the spleen and kidneys were congested. 
Having regard to these indications the 
Medical Officer found no difficulty in 
coming to the conclusion that cause of 
death was due to Asphyxia due to throt- 
tling. In his cross-examination, he stat- 
ed that there was sub-cutaneous haemor- 
rhage to the wind pipe though there was 
no injury to the hyoid bone, In his opin- 
fon that bone is not fractured by the 
pressure of fingers. He _ further stated 
that there was a haemorzhage under the 
muscles of the neck and there was no 
mark of any injection on the body of the 
lady. It was not suggested to the Medi- 
cal Officer that Asphyxia in this case 
could have been the result of some poison. 
No opportunity was given to him to ex- 
plain if there would or would not be 
other visible indications :f it was a case 
of poisoning. In the Trial Court it was 
not disputed at the time cf the arguments 
that death was due to throttling. But 
the point seems to have been taken up 
for the first time in the High Court, the 
contention being based upon the story 
put forward by the respondent. In that 
statement, as already seen, the respon- 
dent put forward the story that the 
deceased had told him that Dr. Choudh- 
ary of Kudus Dispensary had given her 
some injection and that was probably the 
reason why she was feeling giddy. He 
further suggested that when he met Dr. 
Choudhary in the evenirg he told him 
what he had learnt from the deceased 
and this made the Doctor start. It was 
also alleged that Dr. Choudhary gave 

im a currency note of Rs. 10/- as hush 
money and to keep quie{ about it. The 
suggestion was that Dr. Choudhary must 
have administered some poisonous injec- 
tion in the morning and that must have 
been the cause of death. There was no 
basis in the evidence for this tall story 
told by the respondent. Dr. Khatri was 
asked on behalf of the respondent as to 
whether there was any mark of injection 
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on the body of the lady and he replied 
that there was no such mark. Dr. 
Choudhary, P. W. 9 was examined in this 
case and he denied that he had given any 
injection on the morning of January 
26, 1968 to her. As a matter of fact he 
had not met her on the morning of 
January 26, 1968. There was absolutely 
no basis, therefore, for arguing that death 
might be due to poisoning. If as suggest- 
ed by the respondent death was due to 
some poison working in her system that 
afternoon, it is impossible to account for 
the various injuries which unmistakably 
show physical violence and signs of 
throttling. The respondent stated that 
he had called Balu Bhau, P. W. 1 to the 
scene when the deceased was feeling 
giddy and had gone away to inform 
Doctor Choudhary after keeping Balu 
Bhau near the ailing woman. But no 
suggestion to that effect was made to 
either witness in their cross-examination. 
The whole story of the respondent is al 
tissue of lies and it is rather surprising 
that the High Court should have unneces- 
sarily drawn on its own medical know- 
ledge that Asphyxia is also possible in 
case of poisoning and that possibility had 
not been completely eliminated by the 
medical evidence, 


«14. The High Court appears tol . 
have thought from the contents of the 
post-mortem examination report that Dr. 
Khatri did feel that the contents of the 


viscera were necessary to be examined 


with a view to detect if there was any 
poison. There is no basis for this in the 
evidence. Dr. Khatri has nowhere stated 
that he had kept the viscera with a view 
to examine its contents for poison. The 
High Court seems to have come to this 
conclusion from the forwarding report 
made to the Police Sub-Inspector by the 
Medical Officer which reads as follows: 


“Viscera has been preserved. It may 
please be stated immediately whether 
examination by the Chemical Analyser is 
necessary or it is to be destroyed.” 


From this, it appears, the High Court 
concluded that the Medical Officer had 
his own doubts and that was the reason 
why the viscera had been preserved. With 
respect the High Court has completely 
misread the report. There is a regular 
printed form prescribed by the Govern- 
ment for recording the results of post- 
mortem examinations. That form is 
divided into three parts. The first part 
deals with the general particulars. ‘The 
second part deals with the external exa- 
mination of the dead body and the third 
part deals with the internal examination. 
On one side of the form there are 22 
printed paragraphs to help the Medical 
Officer in properly examining the body 
and noting down his observations in the 
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blank portion opposite these paragraphs. 
At the end of the 22nd paragraph the 
Medical Officer has to give his opinion as 
to the probable cause of death and 
against this printed matter the Medical 
Officer performing the post-mortem 
examination has to give his opinion. The 
opinion recorded in this case is Asphyxia 
due to throttling. In the previous column 
or para 21 the following item is in prini: 


“State which viscera (if any) have 


been retained for chemical examination 
and also quote the numbers on the 
bottles containing the same.” 

‘Now. if a Medical Officer, during the 


course of his examination, has reason to 
believe that it is a case of poisoning he 
must indicate here against this printed 
column which viscera is retained and in 
what bottles. In the present case we find 
that the Medical Officer has merely stat- 
ed Nil against this column which means 
that he had not felt it necessary that any 
viscera was to be retained for chemical 
analysis. In the case of suspected 
poisoning the Medical Officer never gives 
his opinion below column 22 until the 
viscera is sent to the Chemical Analyser 
and his report is obtained. In the pre- 
sent case, not only does the report clearly 
show that Doctor Khatri did not suspect 
any poisoning but he has given a positive 
opinion after the post-mortem examina- 
tion that death was due to Asphyxia 
because of throttling. Now the writing 
on which the High Court relied for 
thinking that the Doctor had his own 
suspicions, comes not in the post-mortem 
examination report but in that portion 
below the report which contains his com- 
munication to the Investigating Officer. 
It is to be found in the forwarding part 
of the report. That portion is also print- 
ed and nobody attaches any importance 
to the same when the Medical Officer 
has given a definite opinion about the 
death below column No. 22, That print- 
ed matter about the viscera being preserv- 
ed is retained in the forwarding part cf 
the report out of abundant caution be- 
cause even if the medical officer has 
already formed his opinion about the 
cause of death the Investigating Officer 
may have his own views as regards the 
cause of death, having regard to the in- 
vestigation made by him. Though the 
Medical Officer might be of the view 
that the viscera need not be preserved 
for the detection of any poison and death 
was due to some cause unconnected with 
poison. the Investigating Officer, in the 
course of investigation, may feel that the 
cause of death by poisoning has to 

eliminated, The printed matter with re- 
gard to the preservation of the viscera 
is indirectly a notice tothe Medical Offi- 
cer that he has to preserve the viscera 
till the Investigating Officer feels that it 
was no longer necessary to preserve it. 
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Therefore, out of abundant caution every, 
post-mortem report form as used in 
Maharashtra, contains this para about the 
preservation of the viscera, the idea 
Simply being that in spite of the Medical 
Officer not suspecting any poison he was 
not at liberty to destroy the viscera until! 
he finally hears from the Investigating 
Officer that the viscera might be destroy- 
ed. In our opinion, the High Court com-~ 
pletely misunderstood the printed matter 
with regard to the preservation of viscera 
and without any warrant, thought that 
the Medical Officer Dr, Khatri had him- 
self suspected some poisoning and had, 
therefore, preserved the viscera. In our 
opinion death in the present case was 
caused by throttling and the marks on 
the face and the neck leave no doubt 
whatsoever that the deceased Kamlabai 
was throttled to death. In this connec- 
tion, it may be remembered, that Kamla- 
bai though about 26 years old. was thin 
of built. That is how she has been des- 
cribed in the post-mortem notes and also 
ay Dr. Choudhary, P. W. 9 in his evi= 
ence. 


15-23. It is true that there is no 
direct evidence as to throttling. No body 
says that he had seen the respondent act= 
ually throttling Kamlabai. But the cir- 
cumstantial evidence, in our opinion, is 
so ample and satisfactory that we are 
constrained to observe that the High 
Court must have persuaded itself to give 
the benefit of doubt to the respondent 
because of the unwarranted doubt it en- 
tertained regarding the cause of death. 
We have here a body of evidence which 
is absolutely disinterested. [After discus- 
sing the prosecution evidence in Paras 15 
tu 23 the judgment proceeds, ` 


24, There is one more important 
piece of evidence and that is the confes- 
sion of the respondent. The respondenf 
was arrested on the 27th at Ambadi Naka 
some 6 miles away from Kudus and when 
brought before the P. S. I. It was notic- 
ed that he had a fresh skin abrasion on 
the left knee joint. It is quite possible 
that such an jnjury could be caused in a 
variety of wavs, It is equally probable 
that during the struggle with the woman 
or when he was sitting on the chest of 
the woman while throttling, the knee 
might have rubbed against the earth. The 
injury however, is of no great import- 
ance. But the same, in our opinion. cannot © 
be said about the confession. After his 
arrest he was produced before the Judi- 
cial Magistrate at Wada, next day i. e. 
on the 28th January and he was not re- 
manded to police custody but to judicial 
custody. On the 29th the Investigating 
Officer Pagare wrote to the Taluka Magi- 
strate Mr. Ahirrao that the respondent, 
who was in judicial custody, was willing 
to make a confession and he should, 
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therefore, record his eonfession. The Therefore. there cannot be any doubt 


practice in Maharashtra is for Executive 
Magistrates to record confessions. Re- 
cording of confessions jis not normally 
done by judicial Magistrates. Mr. Ahir- 
rao. P. W. 10 after receiving the memo 
from the P. S. I. wrote to the Judicial 
Magistrate and procured the respondent's 
presence before him at 10.00 A. M. on 
January 30, 1968. He observed all the 
necessary preliminaries ir order to ascer- 
tain whether the respond2nt was going 
to make a voluntary statement and, on 
being satisfied, he sent him back to the 
Sub-Jail giving him oppcrtunity for fur- 
ther reflection. On the next day i. e. 
on 3ist January he was again produced 
before Mr. Ahirrao at about noon and 
since he was willing to make a voluntary 
statement Mr. Ahirrao recorded the 
statement which was duly signed by the 
respondent after being read over to him. 
Mr. Ahirrao in his evidence says that he 
was convinced that the ~espondent had 
made the confession voluntarily. In this 
confession which is at Ext. 20 the res- 
pondent stated that on the afternoon of 
January 26, 1968 he was accompanying 
Vaidvabai i. e. to say Karnlabai for show- 
ing the houses which she wanted to visit 
and they were moving from one hamlet 
to another. On the way they had to go 
through the trees. When they were in the 
frees, he tried to commit forcible rape on 
the woman and when she began to cry he 
throttled her. If the statement is accept- 
ed as both voluntary and true the court 
would be entitled to base its conviction 
thereon. Though the Sessions Judge 
accepted this confession es voluntary and 
true the High Court does not appear to 
have been fully satisfied. It described 
the confession as very short and concise 
and observed that its very brevity raises 
a certain amount of suspicion. It is true 
that the confession is a brief confession. 
But the incident was also a brief inci- 
dent. The respondent and the young 
woman were going through the jungle 
and they were alone together at the 
time. On a certain sexual impulse he 
decided to criminally assault her and the 
whole incident must have been cver 
throttling and all in less time than ‘was 
required to record his statement. He has 
referred to the fact that he was her com- 
panion at the time. He has also referred 
to the fact that he was moving with her 
from one hamlet to another because she 


wanted to visit th2 houses. He 
has also. mentioned’ the fact that 
both of them were going through 
the trees by which ze clearly in- 


dicated that they were gcing through the 
ñudgle of Aricha Dongar. He tried to 
commit rapesand as she began to cry, he 
says, he throttled her. What the res- 
pondent has stated is amply corrsbo- 
rated by the evidence already discussed. 


with regard to the truthfulness of the 
statement. As to whether it was a 
voluntary statement or not, we do not 
feel the slightest doubt that it was volun- 
tary. Except for the day of his arrest, he 
was not in police custody. He was re- 
manded to judicial custody on the 28th 
and was produced for his confession be- 
fore Mr. Ahirrao on the 30th on which 
day in. answer to questions put by Mr. 
Ahirrao he informed him that he was 
going to make a voluntary statement. A 
day’s time for reflection was given and on 
the 31st this statement has been record- 
ed. He was specifically asked about this 
confession in the committing court. He 
merely replied that he will state what- 
ever he has to say in the Sessions Court. 
He was asked about his signature on the 
confession. He admitted that he had 
signed it. The point to be noted is that 
he did not retract his confession jin the 
Committing court nor did he remotely 
suggest that there was any pressure on 
him from any quarter to make the con- 
fession. In the Sessions Court also he 
does not allege that he was under any 
pressure. In his replies to questions put 
to him under Section 342 Criminal Pro- 
cedure Code he took the stand that he 
had not made such a statement and that 
he was merely made to sign a writing by 
Mr. Ahirrao, who did not read over the 
writing to him. There is no suggestion 
also here that there was any pressure 
from any source for making that state- 
ment. We are, therefore, satisfied that 
the confession was also voluntary and we 
apree with the learned Sessions Judge in 
this respect. The High Court suspected 
the confession not merely because it was 
brief but also because the High Court 
expected the respondent to satisfy his 
sexual impulse. The High Court observes: 


“Now. it may be that while they 
were passing through Aricha Dongar. a 
sudden impulse to commit the offence 
might have come over the accused. But 
if he was working under the influence of 
the said impulse, we do not see why he 
did not satisfy it. The confessional state- 
ment gives no indication whatsoever ag 
to why he should have given up the 
attempt to ravish her and strangle her. 
The only reason that the confessional 
statement gives is that as she cried, he 
throttled her. Now, if a person who is 
overcome by lust and wants to satisfy the 
lust by ravishing a woman whom he has 
found helpless in a lonely place, it i9 
difficult to see why he will stop at sati- 
sfying his lust simply because the woman 
starts crying. It may be that after satis- 
fying the lust, in order that the woman 
should not involve him in crime by giv- 
ing information about the offence com- 
mitted by him he may strangle her and 
silence her for good. The mere crying 
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of the woman does nof appear to be 
a probable reason for the accused to give 
up his attempt to rape and proceed to 
strangle her instead.” 


25. In our opinion such an ap- 
proach is entirely unjustified. There can 
be very little doubt that he wanted to 
revish her. His attempt was frustrated 
by the timely arrival of Balu Bhau and 
the lady running away from the place 
crying. He did not throttle her because 
he felt pity on seeing her crying. He 
throttled her because the crying indicated 
that there was future trouble for him. 
Indeed he would have ravished her but 
for the arrival of Balu Bhau. He was 
frustrated in his attempt. On top of it 
the woman was crying which foreboded 
bad days for him and that was why he 
throttled her. 


26. In our opinion, there is con- 
siderable force in the submission made 
on behalf of the State that the High 
Court adopted a negative approach to 
the evidence in this case after improper- 
ly entertaining a doubt about the cause 
of death. There has been grave miscar- 
riage of justice, and, therefore. the judg- 
ment of the High Court js liable to be 
reversed. The respondents conviction 
by the learned Additional Sessions Judge 
under Sections 302 and 376 r/w 511-IPC 
was correct and is confirmed. 


27. This was pre-eminently a fit 
case for the imposition of the sentence of 
death. The only question is whether this 
court should do it now. The trial of the 
respondent was over in April. 1968 and 
he was sentenced to death by the Addi- 
tional Sessions Judge on 27-4-1968. We 
are now in 1972. In the interval the 
High Court had acquitted him and set him 
free. We, therefore, think that he should 
be sentenced to imprisonment for life 
for the offence under Section 302-IPC. 
The sentence imposed by the Additional 
Sessions Judge for the offence under Sec- 
tion 376 r/w 511-IPC is confirmed. The 
sentences shall run concurrently. 


Appeal allowed. 
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murthy. Sr. Advocates (Mr. Naunit Lal 
and Miss Swaraniit Sodhi. Advocates 
with them). for Appellants (In all the 
Appeals) and for Petitioners (In both the 
Petitons). Mr. P. Ram Reddy. Sr. Advo- 
cate, (Mr. G. Naravaria Rao. Advocate. 
with him) for Respondents Nos. 1 and 2 
(In C. A. No. 932 of 1968). Mr. P. Ram 
Reddy, Sr. Advocate. (Mr. A. V. V. Nair. 
Advocate. with him) for Respondents (In 
C. As. Nos. 933 and 934 of 1968) Mr. P. 
Ram Reddy. Sr. Advocate (Mr. K. Jaya- 
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ram. Advocate. with him). for Respor d- 
ents (in C. As. Nos. 1439 to 1441 of 1£68 
and W. Ps. Nos, 164 and 166 of 1968) 


The Judgment of the Court was ce- 
livered by 


MITTER, J.:— All these appeals and 
Writ Petitions are directad against the 
Andhra Pradesh Motor ‘Vehicles Taza- 
tion Act (V of 1963) and notifications istu- 
ed thereunder. In the first group of ap- 
peals, the notification challenged is G O. 
Ms. No. 601 Home (Transport II) Depa-t- 
ment dated 27th March. 1963. In the 
second group of appeals Nos. 1439-1441 68 
and in the two writ petitions the impugn- 
ed notification is number2d as G. O. Ls. 
No. 435 Home (Transport IL) Department 
dated March 28. 1968. 


2. The appellants and the weit 
petitioners all carry on transport busin2ss 
in the State of Andhra Pradesh under 
stage carriage permits granted by che 
Transport authorities under the Motor 
Vehicles Act IV of 1939. Their complaint 
is against the ever increesing burden of 
taxation they are callei upon to bzar 
which is said to have passed the break ng 
point. A short history oz the taxes levi- 
ed in the area which came to Andhra 
Pradesh from the State of Madras ¿nd 
the increase thereof from stage to stage 
by the new State based on the seatng 
capacity of buses with stage carriage rer- 
mits referred to in the pleadings is re- 
cited in the judgment af this Court in 
Nazeeria Motor Service. v. State of 
Andhra Pradesh. (1970)2SCR 52 = (AIR 
1970 SC 1864). The latest legislation on 
the subject which was before this Court 
in that case was the validating Act of 1361 
raising the rate to Rs. 37.50 per seat ser 
quarter per bus effective from Apri 1, 
1962. The Court upheld tne impost. There-~ 
after. the Andhra Pradesh Motor Vehi- 
cles Taxation Act (Act V of 1963) ceme 
into force on the 20th March of that vear 
after receiving the assent of the President 
on February 2. 1963. This is the Act row 
in force. It is an Act tc consolidate and 
amend the law relating ~o levy a tax on 
motor vehicles in the State of Andhra 
Pradesh. Under Section 3 (1) of the Act 
the State Government is empowered by 
notification from time to time. to direct 
that a tax shall be levied on every motor 
vehicle used or kept for use in a puolic 
place in the State. Under sub-section (2) 
of Section 3 the notificacion is to spezify 
the class of motor vehicles on which. the 
rates for the periods of which and the 
date from which, the tax is to be levied. 
Under the proviso to the sub-section the 
rates of tax are not to exceed the maxi- 
mum specified in column (2) of the First 
Schedule. Section 17 of the Act vests in 
the State Government power to amend 
the Schedules in the manner prescribed. 
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Be On March 27. 1963 a notifica- 
tion No. G. O. M. 601 was issued by the 
State Government in its Transport De- 
partment imposing a tax of Rs. 60/- per 
seat per quarter on vehicles running less 
than 100 miles per day and Bs. 67-50 on 


` vehicles covering a higher mileage. A 


crop of writ petitions was filed before 
the High Court in the year 1963 praying 
for the issue of a writ restraining the State 
from enforcing the provisions of the Act 
of 1963 and of the notification dated 
March 27, 1963. By a common iudgment 
and order dated September 6. 1963 the 
High Court dismissed all the writ peti- 
tions. The first group of appeals arises. 
out of this judgment. 

4. It was contended on behalf of 
the petitioners before the High Court in 
that case, the appellants in the first 
group of appeals before us. that the stat- 
ute was inconsistent with the doctrine of 
freedom of trade and commerce embo- 
died in Fart XIII of the Constitution and 
secondly that it infringed the equality 
clause enshrined in Art. 14. An attempt 
was made on behalf of the petitioners by 
reference to certain figures regarding the 
income of the State from this source of tax 
and the expenditure pertaining to this 
topic that the taxes were levied more for 
purposes of general revenue of the State 
than as a benefit for the facilities afford- 
ed to the operators of transport vehicles 
Since the taxes were far in excess of the 
requirements for the construction of new 
roads and bridges and the maintenance of 
existing ones. The High Court found it- 
self unable to accept the above submission 
and on a scrutiny of the budget estimates 
for the year 1963-64, the receipts under 
the Taxation Act, the amount collected by 
way of taxes on the sale of motor spirits 
allocable to this head, came to the conclu- 
sion that the whole revenue would not 
exceed Rs, 6 crores while the expenditure 
incurred would exceed Rs. 8.54.00.000/-. 
The finding of the High Court was that 

“far from there being any surplus 
over the expenditure, the taxes collected 
under this head were insufficient to meet 
the demands in this respect.” 


According to the High Court 
the obiect of the Act being only 
to raise the money required to 


afford facilities to the operators of the 
transport vehicles, the tax levied answer- 
ed the cescription of compensatory tax 
and did not interfere with the freedom 
of trade and. commerce. As such the 
taxes were held not to offend Article 301 
of the Constitution. The High Court 
further took the view that it had not been 
shown that “the power ceded to the State 
Government by this legislative measure 
was in any way detrimental to the public 
good or that it was opposed to the well- 
recognised principles underlying taxa- 
tion.” ‘The High Court turned down the 
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contention that the taxes in question 
were arbitrary or oppressive or that they 
constituted an unbearable burden so as to 
destroy the very business of the writ 
petitioners. On the facts before thse 
Court as disclosed in the affidavits it did 
not feel disposed to hold that the opera- 
tors were doing business ata loss. It 
also took the view that the increase in 
the fares sanctioned simultaneously with 
the raising of the taxes had proved 
beneficial to the operators. Reference 
was made to the fact that even subse- 
quent to the enhancement of the tax 
there had been considerable competition 
for securing permits whenever any pro- 
posal was mooted by the transport autho- 
Tities which according to the Court went 
to show that the operators themselves 
considered that it would be a profitable 
business. In the opinion of the High 
Court, the increase in the taxes was more 
than offset by the sanctioned increase in 
the fares and the grievance of the opera- 
tors that the taxes were an unreasonable 
restriction was negatived. Finally the 
High Court held that the impugned Act 
had survived the test laid down by Arti- 
Cle 304 (b) of the Constitution and had not 
transgressed the limits of reasonableness. 


5- It is not necessary for the dis- 
posal of these appeals and writ petitions 
to go into the question of violation of 
Article 14 as that point was not canvass- 
ed in view of the decision of this Court 
in Nazeeria Motor Service case (1970) 2 
SCR 52 = (AIR 1970 SC 1864) (supra). 


6. On March 28, 1968 the Govern- 
ment of Andhra Pradesh purported to 
amend the First Schedule to the Act by 
notification No. 434 by increasing the 
maximum quarterly tax in respect of 
sub-items (iii) and (iv) of item 4 to 
Rs. 121/- in respect of buses plying ex- 
clusively within municipal limits and to 
Rs. 135/- in the case of other buses. On 
the same day the State Government issu- 
ed notification No, 435 in exercise of the 
powers conferred by sub-section (1) of 
Section 9 of the Act directing the substi- 
tution of higher taxes in respect of buses 
covered by the aforementioned sub-items 
of item 4 of the First Schedule, The new 
notification No. 435 provided for diffe- 
rent rates according to mileage; at the 
lower end of the scale i. e. for a distance 
of 50 miles per day the rate was Rs. 40/- 
per quarter per seat while in the case 
where the distance exceeded 200 miles the 
tax was raised to Rs, 110/- per seat per 
quarter. In effect, the petitioners con- 
tended. the incidence of tax was increas- 
ed by about 50 per cent. It was also 
claimed that the procedure adopted for 
the levy of the tax had been changed and 
instead of a flat rate of levy on the basis 
of the number of seats it was now made 
to relate to the actual mileage rer day 
covered by the vehicles. A challenge 
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was made to the additional impost on 
spare buses which bus operators running 
more than a certain number of buses per 
day were obliged to reserve for use in 
the event of any break-down, It was 
asserted that even for these buses,. no 
matter whether they were actually used 
or not, tax wes levied at the rate of 
Rs, 30/- per seat per quarter. 


T. The points of law raised by 
this set of writ petitioners before the 
High Court were: — 


(a) that prior sanction of the Presi- 
dent as required under Article 304 (b) 
was not obtained in respect of the levy 
inasmuch as such sanction was given in 
February and the levy was made towards 
the end of March. As such it was said 
G. M. 435 was unconstitutional and 
void. 


(b) The proposed increase in the rate 
of tax was not in public interest but only 
a revenue yielding measure. Since it did 
not comply with the provisions of Part III 
and Part XIII of the Constitution it was 
illegal and unconstitutional: and 

(c) the levy of tax on spare buses 
was illegal. 


8. By a common judgment and 
order dated April 26, 1968 the High 
Court rejected the contentions raised and 
dismissed this group of writ petitions. 
This had led to the filing of the second 
group of appeals before us, 


9. The two writ petitions filed în 
this Court under Article 32 raise identi- 
cal questions. 


10. In Nazeeria Motor Service 
case (1970) 2 SCR 52 = (AIR 1970 SC 
1864) (supra) the central question was the 
constitutionalitv of the Andhra Pradesh 
Motor Vehicles (Taxation of Passengers 
and Goods) Amendment and Validation 
Act XXXIV of 1961. The points urged 
in that case before this Court were:— 


1. The Act imposed 2 tax for aug- 
menting revenues of me State. It was 
neither regulatory nor compensatory in 
nature and fell directly within the ban 
of Article 301 of the Constitution. 


2. Even though there had been com- 
pliance with the proviso to Article 304 
(b) in the matter of obtaining the requi- 
Site sanction, it was open to the Court 
to go into the question of reasonableness 
both with regard to the said provision as 
also Article 19 (1) (g) read with Cl. (6) 
of that Article. The Court was entitled 
to determine whether the imposition was 
in public interest. 


3. The Act violated Article 14 of 
the Constitution. inasmuch as it was not 
made applicable to all the areas under 
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the State and vehicles on  inter-State 
routes on permits granted by other 
States had not been sub:ected to tax in 
the same. way. 


11. In deciding that appeal this 
Court referred to the views expressed in 
Automobile Transport (Rajasthan) Ltd. v. 
State of Rajasthan (1963) 1 SCR 491 = 
(AIR 1962 SC 1406), Khyerbari Tea Zo. 
Ltd. v. State of Assam (1964) 5 SCR 975 
= (ATR 1964 SC 925) and Atiabari “ea 
Co. Lid. v. State of Assam (1961) 1 SZR 
809 = (AIR 1961 SC 232) and held tnrat 
notwithstanding compliance with the pro- 
visions of the proviso to Article 304 (b) 
by obtaining the previous sanction of -he 
President to the Bill and Act of this nature 
could be held to be valid only if it was 
shown that the restrictions imposed ware 
reasoanable and in publie interest, 

12. Tt was not contended on e- 
half of the State in that case that ihe 
impugned Validating Act imposed a zax 
which was by way of regulatory or ccm- 
pensatory measure. The Court therefre 
addressed itself to the question whet rer 
the restrictions imposed were reasonable 
and in public interest within the mean- 
ing of Article 304 (b). “aking into con- 
sideration the finding of the High Court 
that the computation of income by the 
Income. tax Department of some of the 
transporters, the income in regard to 
each bus was of the ord=r of Rs. 7,0(0/- 
per annum as well as the fact that al- 
though permitted to charge higher rates 
the bus operators had not either as a 
matter of policy or for Durpose of busi- 
ness competition done so. the Court took 
the view that the restriction imposed was, 
not unreasonable. Nothing was shcwn 
either before the High Court or before 
this Court to establish that the impugned 
Validating Act with regard to imposifion 
of tax was not in public interest. ‘The 
utmost”? according to this Court “that 
could be said was that it would resul. in 
the diminution of profits.” 


13- The Court aso turned dcwn 
the contention based on the violation of 
Article 14. 


14. In the first set of appeals now 
before us learned counsel for the apoel- 
lants submitted that in view of the 
earlier decision of this Court the cnly 
question left for consideration was whe- 
ther the restriction imposed by the tax 
was reasonable and permissible having 
regard to Article 19 (1) (g) read vith 
clause (6) and Article 301. According to 
counsel the rate of tax fixed at Rs. 67-50 
per seat per quarter was an unreasoncble 
burden and not a restriccion which cculd 
be said to be reasonable either in terms 
of Article 19 or Part XIII of the Const_tu- 
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tion. It was urged that S. 3 of the Act 
empowering the levy of such an un- 
reasonable impost would be ultra vires 
the aforementioned provisions of the 
Constitution, Attempt was made to show 
that the impost was purely for the pur- 
pose of making revenue and was not 2 
compensatory measure. Reliance was 
placed on the fact that before the raising 
of the impost to Rs. 67-50 per quarter 
the rate of tax was Rs. 50/- per seat per 
quarter, Our attention was drawn to 
annexure ‘A’ attached to the counter 
affidavit of writ Petition No. 361 of 1963 
out of which appeal No, 932 has arisen, 
giving a chart of quarterly taxes pavable 
per seat per quarter on the basis of mile- 
age done prior to 1-4-1963 and subseauent 
to the said date, But this chart hardly 
helps the appellants’ cause. The chart 
shows the motor vehicle tax and the sur- 
charge per seat per year per mile on the 
total daily mileages from 50 miles to 
130 miles and the tax under 
Andhra Pradesh Motor Vehicles Taxation 
Act. 1963. It is clear that the rise in the 
rate of Impost excepting in the case of 
buses with a permitted daily mileage of 
50 was not considerable and in the higher 
mileage groups the increase was slight. 
According to the counter affidavit of the 
State, there were few. if any. buses cover- 
ing less than 50 miles per day. In that 
view of the matter there is no case of dis- 
tinction so far as the first group of ap- 
peals is concerned from the decision of 
this Court in Nazeeria Motor Co’s. case 
(1970) 2 SCR 52 = (AIR 1970 SC 1864). 
Besides nothing was shown to induce us 
to disregard the figures in the budgef 
estimates referred to by the High Court 
in its judgment and order dated Septem= 
ber 6, 1963, namely. that whereas the whole 
revenue from this source was not likely 
to exceed Rs. 6 crores, the expenditure 
proposed to be incurred on road making. 
Toad repairing etc. was expected to over- 
top Rs. 8,54.00.000/-. 


15. Mr. Gupte however tried fo 


| draw a picture different from the above 


in the second set of appeals. He referred 
us to a report of an Enauirv Committee 
styled the Road Transport Taxation En- 
quiry Ccmmittee constituted by the Gov- 
ernment of India published in November 
1967 purporting to show a huge surnlus 
of revenue over expenditure on roads ete. 
in the State of Andhra Pradesh during 
the years 1964-67. The relevant portion 
of the report is given below: 


“Statement showing the expenditure 
on Roads by Andhra Pradesh State dur- 
ing the vears 1964-67.” 


“State Revenue from Road Transport 
and Expenditure on Roads by Andhra 
Pradesh State during the years 1964-67. 
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Expenditure *Ficures in lakhs 
of Rupees. 
Year, Revenue, Original Mainte- Total Surplus. 
works. nance. 
1964-65% 744.35 200.51  439.50** 694.01 50.34 page 206 
1965-66 1059.60 - 295.98 490.25 716.23 343.37 page 208 
1966-67 1170.00 186.98 398.14 585.12 548.88 page 208 


Note: Figures of expenditure relate to those which are spent directly by the 
State Government and do not include grants given to local bodies for road con= 


struction and maintenance. 


“*estimated figures do not include amounts viven to local bodies.” 


Apparently the figures in the end column 
purport to show considerable surplus in 
the revenue from road transport over 
expenditure on roads by the State of 
Andhra Pradesh during the years men- 
tioned. Our attention was however 
drawn to- the additional counter affidavit 
of the State affirmed before the High 
Court on April 24, 1968 wherein it was 
said that the report relied on was mislead- 
ing and the chart which was taken from 
the annexvres to the report of the Road 
Transport Taxation Enquiry Committee 
showing surplus was -contrary to the 
prevalent state of affairs. It was catego- 
tically stated that. . 

“the figures given in the annexures 
fo the Report are incorrect and the Gov- 
ernment of Andhra Pradesh was not res- 
ponsible for the misstatements relating 
to the State of Andhra Pradesh found in 
the said annexures to the said Report of 
the said Taxation Enquiry Committee.” 
Tt was also asserted in the said affidavit 
that the questionnaire sent to the Govern- 
ment of Andhra Pradesh which was 
dated 3-12-1965 did not ask and could not 
have asked for information regarding the 
year 1966-67 It was also said that in the 
reply dated 12-1-1966 by the State 
Government the estimated figure for the 
construction of roads was Rs. 2,49,45,200/- 
and the cost of maintenance was Rs. 6 
crores and the total expenditure was 
thus of the order of Rs. 8.50.00.000/-. It 
was reiterated that the Taxation Enquiry 
nee did not ask for the figures for 

966-67. 


16. 
this question in some detail and found 
that as per the budget estimates of 1967- 
68 the yield under the said head ‘taxes 
on motor vehicles under the Motor Vehi- 
cles Act’. receipts under the Provincial 
Motor Vehicles Taxation Act and other 
receipts was estimated to add up to 
Rs. 9,55,53,396/- while the details of the 
expenditure under the several heads was 
of the order of Rs. 9,81,65,411/-- With 
regard to the budgetary figures for 
1968-69 the aggregate of the items includ- 
ing works on repairs and maintenance 
expenditure on States Highways, road 
development fund works, capital outla: 
on roads works came to Rs. 8,75,87,900/- 
and taking into account the figures on 
the receipt sidein the budget estimates 


The High Court went into 


the court was ofthe view that the total 
receipts would fall short of the anticipat- 
ed expenditure by about Rs. 50 lakhs. The 
High Court also scrutinised the statistical 
data available in the report of the Road 
Transport Enquiry Committee and the 
explanation put forward by the State and 
observed: 


“the figures given in the report of 
the Road Transport Taxation Enquiry 
Committee do not give a completely ac- 
curate picture which is relevant to the 
present discussion.” 

The High Court concluded that the peti- 
tioners had not been able to give any 
Statistical data or adduce any sound 
reasons to persuade it to reject the data 
furnished by the budgetary estimates and 
the analysis thereof given on behalf of 
the State and accordingly held that the 
proposed enhancement of tax was not 
designed to augment the general reve- 
nues of the State but was intended to 
meet the expanding requirements of 
Maintenance of old roads and develop- 
ment of the road system as a whole. On 
these facts the High Court concluded 
that there was no warrant for the charge 
that the increased levy ceased to be a 


-compensatory measure. 


Or In the second group of peti- 
tions. the High Court also negatived the 
contention raised on behalf of the peti- 
tloners that the increase in taxation would 
virtually throvr them out of the trans- 
port business, It was argued before the 
High Court that the increase in the tax 
being of the order of 50% over the pre- 
existing levy there was bound to be an 
enormous addition to the total revenues 
of the State and this addition could not 
be said to be for the purpose of providing 
additional amenities to motor operators 
in particular but was one for adding to 
the general revenues of the State. 

18. As against this it was submit- 
ted on behalf of the State before the 
High Court that to meet the increase in 
the operational cost of the operators 
Government had permitted an increase 
in fares to be charged by the operators 


by another order bearing the 
Same date as that of the impugned 
order, Reliance was also placed on the 


fact that on previous occasions the opera- 
tors had not been slow in utilising similar 
Permission to raise the fare structure, If 
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was further submitted on behalf of the 
State before the High Court that ‘the 
Motor Vehicles Taxatior had undergone 
changes to make it conform to and sub- 
serve the developmen; of improved 
means of communicatior, by the develop- 
ment of roads and concrol of transport 
etc.’ The Court also noted the submis~ 
sion on behalf of the State that the gene- 
ral condition of roads in the State was 
poor and if the State were to provide 
facilities for trade and commerce equal 
to or comparable with’ the facilities for 
easy communication available in cther 
States, a large outlay for construction of 
new roads as also the improvement of the 
existing road system was inevitable, The 
High Court thus found justification | for 
the additional levy in the condi-ions 
obtaining in the State, 

19. It was submitted before us, 
as was done before the High Court, that 
taxation by reference t mileage specia- 
lly in regard to bus op2rators who had 


to ply their vehicles in other Szates 
where the rate of taxation was 
much lower was an anachronism 


and an unreasonable restriction, Our 
attention was drawn to Annexure 2 to 
the writ Petition No. 1792 of 1968 where 
the total mileage covered by various bus 
operators including the break-up thereof 
showing the mileage in Andhra area in 
Madras and Mysore were given anc it 
was said: 

“While the buses: used by the eti- 

tioners are taxed on the basis of the 
total mileage covered by them, the 
actual user in the State of Andhra Pra- 
desh, is much less and in some casəs it 
constitutes so low a fraztion as one third 
of the total mileage:” 
It was therefore contended that the levy 
in respect of the entire mileage was in- 
compatible with the compensatory neture 
of the tax, The High Court accepted the 
explanation on behalf o? the State that 
“there were reciprocal arrangements be- 
tween the States and zonsequently the 
provisions made by the other States in 
regard to the free movement on ‘heir 
roads, constituted a compensstory 
measure for the tax even though i; is 
wholly levied by the State of Andhra 
Pradesh”, We see no reason to take a 
view different from the above. 


20. The facts and figures diszlos- 
ed do not justify us in coming to the zon- 
clusion that the levy was a general one 
for augmenting the revenues of the State. 
On the other hand the figures disclosed 
show <hat the total receipts from the tax 
even now fall short of the expenditur2 on 
roads and allied purposes. We are also 
not satisfied on the material before us 
that the impost has resulted in bus 
operators running their business at a loss. 

2 The only question left is whe- 
ther there was justification for levy of 
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an impost at the rate of Rs. 30/- per 
quarter per seat on spare buses. While it 
is true that the spare buses are not 
allowed to be run regularly we see no 
reason to hold that because of this the 
levy is unjustified, or ceases to be a com- 
pensatory tax. As was pointed out by 
the High Court. under Section 3 of the 
Act the State Government was empower- 
ed by notification to direct that a tax 
shall be levied on every motor wehicle 
used or kept for use in a public place in 
the State and a vehicle kept for use as a 
standby was therefore subject to levy 
under the taxing provisions. It was 
absolutely imperative for the owner of 
a fleet of buses to maintain some spare 
vehicles to be available for substitution 
in the case of a break-down. Every 
owner having five buses is required to 
maintain one spare bus and operators 
having more than ten buses are to keep 
two such buses available. Although they 
cannot be allowed to run regularly it is 
essential for the proper regulation of the 
transport business that some spare buses 
should be available to avoid inconvenie- 
nce or hardship to passengers. According- 
ly the levy of a tax on such buses which 
can at any time be put on the road is 
justified in like manner as in the case of 
regular buses as a compensatory levy. 


22. In the result, the appeals and 
the writ petitions fail and are dismissed 
with costs. One set of hearing fee. 

Appeals and petitions dismissed. 





AIR 1972 SUPREME COURT 1809 
(V 59 C 338) - 


(From: Rajasthan)* 

A. N. GROVER AND M. H. BEG, JJ. 
Chhajulal, Appellant v. The State 

of Rajasthan, Respondent. 


Criminal Appeal No. 117 of 1971, 
D/- 17-3-1972. 


Criminal P.C. (1898), Ss. 33 and 
32 — Sentence of imprisonment in de- 
fault of fine — Powers of Magistrate 
— Applicability of Section 65, Penal 
Code — Offence punishable under Sec- 
tion 406, I.P.C. — Sentence of one 
year’s imprisonment in default of fine 
by Magistrate first Class — Legality. 
ye Penal Code (1860), Ss. 65 and 

6). 


Section 65, Penal Code, only fixes 
a maximum period of imprisonment 
which can be awarded for default of 


*(Cri. Misc. Appln. No. 152 of 1971, 
D/- 11-2-1971, — Raj.) 
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payment of fine whenever any court 
convicts. On the other hand, S. 33 
Criminal P, C, governs specifically the 
powers of Magistrates on this matter. 
A Magistrate cannot award imprison- 
ment by resorting to S. 65, Penal Code. 
(1876) I.L.R. 1 Mad. 277 (F.B.) and 
(1887) ILR 10 Mad. 166 and (1875) 1 
All. 461 (FB) Referred to. (Para 6) 


A* First Class Magistrate trying an 
offence punishable under S. 406 I.P.C. 
cannot impose the maximum amount of 
the three years’ imprisonment prescrib- 
ed by this Section, because his powers 
of awarding imprisonment are specifi- 
cally limited to two years by S. 32, Cri- 
minal P.C. Reading Ss. 33 and 32, 
Cr. P.C. together a first class Magis- 
trate cannot award more than six 
months’ imprisonment in default of 
payment of fine for an offence 
under S. 406 and therefore sentence of 
One year’s imprisonment would be in 
excess of his powers. Even if S. 65, 
Penal Code, could be applied the period 
of imprisonment in default of payment 
of fine could not exceed nine months. 
Cri. Mise. Appln. No. 152 of 1971, D/- 
11-2-1971 (Raj.) Reversed. (Para 11) 
Cases Referred: Chronological Paras 
(1887) ILR 10 Mad 165=2 Weir 


30, Queen Empress v. Venkata- 
sagadu 

(1876) ILR 1 Mad 277 (FB), Reg 
v. Muhammad Sahib 

(1875) ILR 1 All 461 (FB), Empress 
of India v. Darba 


Mr. Sobhag Mal Jain, Advocate, 
for the Appellant. Mr. K. Baldev 
Mehta, Advocate, For the Respondent. 


The Judgment of the Court was 
delivered by 


BEG, J..— The appellant was con- 
victed under Section 406 Indian Penal 
Code and sentenced to six months’ ri- 
gorous imprisonment and a fine of Rs. 
500/-, and, in default of payment of 
fine, to three months further rigorous 
imprisonment, by the Munsif Magis- 
trate of Karoli, District Bharatpur, Ra- 
jasthan. On an appeal by him to the 
Court of Sessions, his conviction ‘was 
set aside, but the Trial Court was di- 
rected to proceed with the case afresh 
from the stage at which the appellant 
Should have been properly examined 
under Section 342 Criminal Procedure 
Code. The appellant was then given 
a full opportunity, under Section 
342, Criminal Procedure Code, to 
explain the facts and circumstan- 
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ces appearing against him in the 
case. Thereafter, he also produced five 
witnesses in defence. He was, however, 
convicted again and sentenced to two 
years’ rigorous imprisonment and to 
pay fine of Rs. 2 ,000/-, and, in default, 
to undergo one year’s further rigorous 
imprisonment. The appellant again ap- 
pealed to the Court of Sessions which 
dismissed his appeal. The appellant 
then filed a Revision application which 
was dismissed summarily by the High 
Court of Rajasthan. Soon after that, 
the appellant made another attempt to 
invoke the inherent jurisdiction of the 
High Court, by. applying under S. 561A 
Criminal Procedure Code, to get at= 
least an illegality in the sentence cor- 
rected, but this also failed. A prayer 
for a certificate of fitness of the case to 
appeal to this Court was also rejected 
by the High Court. The appellant then 
applied under Art. 136 of the Consti- 
tution to this Court. That application 
was admitted only on the question of 
the period of imprisonment awarded 
in default of payment of fine. It is this 
ques*ion only which has been argued 
before us. 


2. Section 33 of the Criminal 
Procedure Code runs as follows: 

“33 (1) Tke Court of any Magis- 
trate may award such terms of impri- 
sonment in default of payment of fine 
as is authorised by law in case of such 
default: 

Provided that — 

(a) the term is not in excess of the 
Mapistrate’s powers under this Code: 

(b) in any case decided by a 
Magistrate where imprisonment has 
been awarded as part of the substan- 
tive sentence, the period of imprison- 
ment awarded in default of payment 
of the fine shall not exceed one-fourth 
of the period of imprisonment which 
such Magistrate is competent to inflict 
as punishment for the offence other- 
wise than as imprisonment in default 
of payment of the fine. 


(2) The imprisonment awarded 
under this section may be in addition 
to a substantive sentence of imprison- 
ment for the maximum term award- 
able by the Magistrate under S. 32”. 


3. The Munsif Magistrate who 
convicted the appellant had the powers 
of a Magistrate Ist Class - which are 
restricted, by Section 32, sub-s. (i) (a) 
to imposing imprisonment Yor a term 
not exceeding two years and fines not 
exceeding Rs. 2,000/-. Reading Ss. 32 
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and 33 together, it was clear that, in 
the case before us, the Munsif Magis- 
trate could not award more than six 
months’ imprisonment in default of 
payment of fine. 

In answer to the appellant’s 
contention, based on Section 33 of the 
Criminal Procedure Code, learned 
Counsel for the Stata of Rajasthan 
placed Section 65 Indian Penal Code 
before us. This Secticn reads as fol- 
lows: 

“65. The term for which the Court 
directs the offender to be imprison- 
ed in default of paymeat of a fine shall 
not exceed one-fourth of the term of 
imprisonment which ‘s the maximum 
fixed for the offence, if the offence be 
punishable with imprisonment as well 
as fine.” 


5. It will be seen that even 
where Section 65 Indien Penal Code is 
applied by a Court the term of impri- 
sonment in default of payment of fine 
cannot exceed one fourth of the term 
of imprisonment which is the maxi- 
mum period which can be awarded for 
an offence of which ar. accused is con- 
victed. An offence under S. 406 -Indian 
Penal Code is punisheble with impri- 
sonment which can extend to only 
three years’ rigorous imprisonment and 
a fine. Thus, even if Section 65 Indian 
Penal Code could be arplied, the period 
of imprisonment in default of payment 
of fine could not exceed nine months. 

6. It is clear tnat Section 65 
only fixes a maximum period of im- 
prisonment which can be awarded for 
default of payment of fine whenever 
any court convicts. On the other hand, 
Section 33 Criminal Procedure Code 
governs specifically the powers of 1st 
Class Magistrate on tkis matter. Sec- 
tion 33 Criminal Procedure Code also 
contains the principle embodied in Sec- 
tion 65 Indian Penal Code in its ap- 
plication to Magistrates. Just as a 
Ist Class Magistrate trying an offence 
punishable under Section 406 Indian 
Penal Code cannot impose the maxi- 
mum amount of imprisonment pres- 
cribed by this. section, because his 
powers of awarding imprisonment are 
specifically limited to shose conferred 
by Section 32 Criminal Procedure Code, 
so also he cannot, by resorting to Sec- 
tion’ 65 Indian Penal Code, award a 
period of jmprisonment in default of 
payment of fine on tke erroneous as- 
sumption that he has the power to 
award the maximum sentence pres- 
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cribed by Section 406 Indian Penal| 
Code. 


7. Section 65 of the Indian 
Penal Code was enacted in 1860. in 
1872 Section 309 of the Criminal Pro- 
cedure Code 1872 enacted: “where a 
person is sentenced to fine only the 
Magistrate may award such terms of 
imprisonment in default of payment 
of fine as is allowed by law provided 
that the amount does not exceed the 
Magistrate’s powers under this Act”. 


8. It was held in Reg. v. 
Muhammad Sahib, (1876) ILR 1 Mad 
277 (FB) that Section 309 of the Code 
of 1872 overruled the provisions of sec- 
tion 65 Indian Penal Code. On a parity 
of reasoning, section 33 of the Crimi- 
nal Procedure Code of 1898, with 
which we are concerned here, would 
override Section 65 Indian Penal 
Code, or, to be more accurate, apply 
more svecifically to Magistrates. 


9. In Queen-Empress v. Ven- 
katesagadu, (1887) ILR 10 Mad 165, it 
was held that Section 33 of the. Crimi- 
nal Procedure Code of 1882 did not 
authorise a Magistrate to pass sentence 
in default of payment of fine in excess 
of the term prescribed by Section 65 
Indian Penal Code. Here, reliance was 
placed upon a decision of Full Bench 
of the Allahabad High Court in the 
Empress of India v. Darba, (1875) ILR 
1 All 461 (FB). 


10. No case has been cited be- 
fore us in which an attempt was made 
to justify an order of a Magistrate, 
whose jurisdiction to punish is limited 
by Section 33 Criminal Procedure 
Code, by applying Section 65 Indian 
Penal Code. It is obvious that the two 
sections must be harmonised. This 
means that, while a Magistrate’s powers 
are specifically limited by Section 33 
Criminal Procedure Code, they must 
also be so exercised as not to contra- 
vene Section 65 Indian Penal Code. 


11. As the sentence of one 
year’s rigorous imprisonment in de- 
fault of payment of fine passed by the 
Munsif Magistrate was in excess of his 
powers, we allow this appeal to the 
extent that we reduce only the sen- 
tence of one year’s rigorous imprison- 
ment awarded in default of payment of 
fine to six months’ rigorous imprison- 
ment. The rest of the sentence, which 
is quite legal, must stand. We may 
observe here that it would have been 
better if this obvious illegality and ex- 
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cess of power could have been correct- 
ed by the High Court when the mat- 
ter was brought to its notice by means 
of an application under Section 561A 
Criminal Procedure Code. 


Appeal partly allowed. 


AIR 1972 SUPREME COURT 1812 
(V 59 C 339) 


(From: Madhya Pradesh)* 


K. S. HEGDE AND P. JAGANMOHAN 
REDDY, JJ. 


Ishwar Chandra, Appellant v, 
Satyanarain Sinha and others, Respon- 
dents. 


Civil Appeal No. 243 of 1971, D/- 
14-3-1972. 


University of Saugar Act (16 of 
1946), S. 13 (2) — Proceedings of Com- 
mittee constituted for submitting panel 
of names for appointment of Vice- 
Chancellor — Validity — Misc. Petn. 
No. 256 of 1970, D/- 3-9-1970 (MP), Re- 
versed on facts. 


Proceedings of the Committee con- 
stituted for selecting a panel of names 
for the appointment of the Vice- 
Chancellor are not illegal if for some 
reason, one of its three members can- 
not attend its meeting. (Para 5) 


In the absence of any rule or regu- 
lation or any other provision for fixing 
the quorum, the presence of the majo- 
rity of the members would constitute a 
valid meeting. (Para 6) 


M/s. C. K. Daphtary and L. M. 
Singhvi, Sr. Advocates, (M/s. S. K. 
Mehta and K. L. Mehta, Advocates of 
M/s. K. L. Mehta and Co., and Mr. 
Nagaraja, Advocate with them), for 
Appellant; Mr. B. Sen, Sr. Advocate, 
(Mr. I. N. Shroff, Advocate, with him), 
for Respondent Nos. 1, 3 and 4: M/s. S. 
S. Khanduja, S5. K. Dhingra and Promod 
Swaroop, Advocates, for Respondent 
No. 2. 

The following Judgment of tħe 
Court was delivered by 

P. JAGANMOHAN REDDY, J.:— 
This is an appeal by Special leave 
against the summary dismissal of a 
Writ Petition filed by the appellant 


against the order of the Chancellor 
*(Misc. Petn. No. 256 of 1970, D/- 3-9- l 


1970 — Madh-Pra.) 
_DP/EP/B853/72/SNV 


A.L R. 
of the Saugar University dated the 
15th June 1970 by which his appoint- 


ment as Vice-Chancellor of that Uni- 
versity was cancelled. 


2, It may at the outset be 
mentioned that the appointment of 
the Vice-Chancellor of the Saugar Uni- 
versity 1s made by the Chancellor of 
that University under Section 13 of the 
University of Saugar Act, 1946 (herein~ 
after referred to as “the Act”) from a 
panel cf not less than three persons re- 
commended by the Committee constitu- 
ted under suk-section (2) of that sec- 
tion. The Committee to be constituted 
under sub-section (2) was to consist of 
three persons, two of whom shall be 
elected by the Executive Council by 
Single “<ransferrable vote from amongst 
persons not connected with the Uni- 
versity or a College and the third shall 
be nominated by the Chancellor who 
was also . empowered to appoint 
one of them as chairman of 
the Committee. It is unnecessary to re- 
fer to other provisions of this Section 
because these are not relevant for the 
purpose of this appeal. It appears that 
under the above provisions a Com- 
mittee to submit a panel of names for 
the appointment of a Vice-Chancellor 
for the University was duly constitut- 
ed consisting of two persons elected by 
the executive Committee of the Uni- 
versity, namely, G. K. Shinde, Retired 
Chief Justice and Justice T. P. Naik of 
the Medhya Pradesh High Court while 
the third member Shri C. B. Agrawal, 
Retired Judge of the Allahabad High 
Court was nominated by the Chancellor, 
Rajmaza Vijaya Raje Scindia who also 
appointed G. X. Shinde as the Chair- 
man of the Committee. The Chairman 
thereafter appears to have carried on 
a correspondence to fix a convenient 
place and time for the meeting, which 
was ultimately fixed at Indore on the 
4th of April 1970. Justice Naik was, 
however, unable to attend the meeting 
and in his absence the other two per- 


sons, Shri Shinde and Shri Agrawal 
met es a Committe and submitted a 
panel of names from which the 


Chancellor appointed the appellant on 
7th April 1970 as a Vice-Chancellor 
with effect from the 22nd June 1970 
for a period of five years. The appel- 
lant at the time of the appointment, it 
seems, was acting as Vice-Chancellor. 
3. On the 9th of ‘April 1970, 
the Gcvernor of Madhya Pradesh, Shri 
K. C. Reddy promulgated Ordinance 


a 
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No. 1 of 1970 by Section 2 of which 
sub-section (1) of Section 11 was sub- 
stituted by a new sub-section (1) 
whereunder the Governor of Madhya 
Pradesh was made ex officio 
Chancellor of that University. By Sec- 
tion 3, it was provided that as from 
the date of the coming into force of 
that Ordinance, the Chancellor in 
Office immediately before the date 
aforesaid shall cease to hold office of 
the Chancellor and the Governor of 
Madhya Pradesh shall. assume the 
said office. By virtue of this Ordinance 
Rajmata Vijaya Raje Scindia ceased to 
be the Chancellor. On the 23rd April 
1970, the Governor again passed an- 
other Ordinance by Secticn 2 of which 
he substituted Section 43 of the Act by 
a new Section 43. By Section 3 a new 
Section 43-A was also added. Sec- 
tion 4 made the amendments made by 
Sections 2 and 3 to operate retrospec- 
tively as from the commencement of 
the original Act. The amended Sec- 
tions 43 and 43-A are as follows :— 

"43. If any question arises whether 
any person has been duly appointed 
elected, nominated or co-cpted as, or is 
entitled to be, a member of any autho- 
rity or other body of tke University 
or any officer of the University, the 
matter shall be referred to the 
Chancellor whose decision thereon shall 
be final. 


43-A. The Chancellor may, either 

on his own motion or on the applica- 
tion of any party inter2sted, review 
any order passed by himself or his 
predecessor in office if he is of the 
Opinion that it is not in accordance 
with the provisions of this Act, the 
statutes, the Ordinance or the Regula- 
tions or is otherwise improper and 
pass such orders in reference thereto 
as he may think fit.” 
After the above Ordinanc2s were pro- 
mulgated, the Secretary to the 
Governor of Madhya Pradesh wrote 
on the 20th May 1970 to zhe appellant 
as follows :— 


“The question has come up before 
the Chancellor whether the meeting of 
the committee constituted by his pre- 
decessor under Section 13 (2) of the Act 
held on 4th April at Indore at-which 
only two members out of the three 


were present was legal, and whether. 


the recommendations made by the 
committee at that meeting were legally 
valid. The Chancellor has been advis- 
ed that the meeting held on the 4th 
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April with only two members present 
and the decisions taken at the meeting 
were not legal. As a consequence, the 
orders issued by the University office 
dated 14th April would have to be re- 
scinded, 

Before the Chancellor takes action 

in accordance with legal advice, he has 
desired that you should be asked if 
you have anything to state why such 
action should not be taken. I am de- 
sired to request you to send your re- 
ply as early as possible, and at the 
latest within a week”. 
To this letter the appellant sent a re- 
ply on the 9th June 1970 after having 
earlier obtained an extension of time. 
In that reply he tried to make out a 
case that the recommendation of the 
Committee of -two members out of 
three was perfectly valid and in sup- 
port of it he cited various authorities 
and also a precedent of the same 
Governor who as the Chancellor of 
Indore University seems to have main- 
tained the selection made by his pre- 
decessor in similar circumstances. The 
Governor did not, however, accept 
the appellant’s plea but passed the fol- 
lowing impugned orders on the 15th 
June 1970 :— 

“WHEREAS, on applications made 
in that behalf, the Chancellor is of the 
Opinion that order dated the 7th April 
1970, passed by his predecessor in office 
appointing Shri Ishwar Chandra as 
Vice-Chancellor of the University of 
Saugar with effect from the 22nd June 
1970, for a period of five years is not 
in accordance with provisions of Sec- 
tion 13 of the University of Saugar Act, 
1946 (XVI of 1946) hereinafter refer- 
red to as the said Act); 


NOW, THEREFORE, in exercise 
of the powers conferred by Section 43-A 
of the said Act, I the Chancellor of the 
University of Saugar, hereby — 

(i) cancel the aforementioned order 
dated the ‘7th April 1970 appointing 
Shri Ishwar Chandra as Vice- 
Chancellor; and 

(ii) direct that the committee be 
constituted for submission of panel in 
accordance with the provisions of Sec- 
tion 13 of the said Act.” 


A, On the 1st July 1970, a Writ 
Petition was filed in the High Court of 
Madhya Pradesh and it appears that 
on the 3rd July 1970 the Court direct- 
ed the appellant to produce the corres- 
pondence between the Chairman and 
the members of the Selection Com- 
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mittee in respect of the meeting to be 
held to recommend the names for the 
appointment of a Vice-Chancellor. The 
appellant, it seems, produced the 
correspondence with an affidavit on the 
25th July 1970 stating that he had 
obtained the correspondence from the 
Chairman of the Committee, the former 
Chief Justice Shinde. On the 3rd of 
September 1970, rule nisi was refused. 
On the 19th September 1970 the appli- 
cation for leave to appeal to the 
Supreme Court was also rejected. In 
the latter order two facts had been 
stated which have been challenged as 
incorrect. The first one was that the 
Chairman had at first fixed Bhopal as 
the venue of the meeting and secondly 
that as the working Vice-Chancellor 
of the ‘University, the petitioner had 
access to all the documents relating 


to the meeting and his detailed reply | 


given to the Chancellor was grounded 
on some of them. Though there is 
some justification in these contentions 
what has to be seen is whether the 
order rejecting the Writ Petition was 
justified, and if so, now that the order 
of the Chancellor has been impugned, 
is that order valid. It is clear from the 
Governor’s impugned order that the 
appellant’s appointment was held to 
be invalid because only two members 
of the Committee were present at the 
meeting. The High Court while hold- 
ing that in the absence of any pro- 
vision in the relevant enactment or 
the rules or regulations made there~ 
under, a majority of members of a 
selection committee like the one in the 
case before them would constitute the 
quorum, however, presumed that the 
question for consideration of the 
Chancellor was not merely one relat- 
ing to the existence of the quorum re- 
quisite for a valid meeting but some- 
thing different. On that assumption 
it examined the correspondence 
which ensued between the Chair- 
man and Justice T. P. Naik to 
ascertain whether 
valid meeting had been called. Accord- 
ing to the learned Judges, Justice Naik 
had written to the Chairman to say 
that he, the Chairman, was determin- 
ed to hold the meeting presumably in 
his absence, and, therefore, the High 
Court thought that if the Chancellor, 
acting under Section 43-A of the Act 
formed the opinion that the meeting 
held on that date was not legal, it can- 
not be said that there was no prima 


in fact a- 
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facie material for tħe formation of 
that opinicn, reached by him after 
giving to the petitioner an opportunity 
to state why the action proposed should 
not be taken. 


5. The assumption in this order 
rejecting the Writ Petition is not 
warranted, firstly, because the corres- 
pondence does not show that there was 
any deliberate attempt made by the 
Chairman to exclude one of the 
members, in this case, Justice 

À P. Naik, and secondly, 
that the Chancellor had, because of 
this exclusion, declared the meeting 
held on the 4th April 1970 as not being 
valid. We have already pointed out 
that the Chancellor was merely con- 
cerned with the legality of the recom- 
mendation made by two out of three 
members and not that any attempt was 
made by the Chairman to exclude one 
of the members. Neither the show 
cause notice, nor the reply given by 
the appellant to that notice, nor even 
the Order of the Chancellor indicates 
any such ground as that assumed by 
the High Court to form the basis of the 
Chancellor’s order. The correspondence 
shows that the Chairman had written a 
letter on the 12th February 1970 
in which he inquired of Justice Naik 
whether the 7th and 8th March 1970 
would suit him to meet at Bhopal to 
consider the names for the panel. Later 
on the 20th February, 1970, he wrote 
another letter saying that tne other 
member was abroad, and therefore, 
the meeting which was proposed to be 
held on the 7th or 8th cannot be held 
and that he would let him know 


when a new date owas fixed. 
In fact Justice Naik replied on 
the 27th February 1970 acknow- 


ledging these letters and asking him 
to let him know the date of the meet- 
ing as and when fixed. On the 8th 
March 1970 Mr. Shinde again wrote to 
Justice Naik fixing the meeting on the 
21st March 1970 at 10.30 a. m. at 
Indore and also suggested that if neces- 
sary they may meet the next day, the 
22nd March 1970. On the 16th March 
1970 Shinde sent a telegram to Justice 
Naik asking him to wire if 4th April 
was suitable at Indore. On the 18th 
March 1970, he again sent a telegram 
to him saying: “Doctors Forbid travel 
stop wire whether 4th and lith April 
suitable for Indore.” Justice Naik sent 
two telegrams, one on the 21st March 
1970 saying that 4th is suitable at 
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Saugar or Bhopal and another on the 
27th March 1970 stating that both 4th 
and lith suitable at Saugar or Bhopal. 
He also wrote two letters on the 26th 
and 27th to Shinde. Shinde had earlier 
written on the 24th March 1970 to 
Justice Naik in which he said as fol- 


_ lows:— 


“The contents of your telegram 
were conveyed to me on the phone to- 
day. It appears that 4th and 11th 
April both are suitable to vou at Saugar 
and Bhopal. As I told you. before, I am 
recovering from the atzack of virus 
fever and am, therefore, rot strong en- 
ough to undertake a car journey of 120 
miles to Bhopal. There is no convenient 
plane to come to Bhopa either. If I 
come by plane I shall have to stay over 
the night at the Circuit House and as I 
am still on diet, the Circu:t House food 
will not suit me. As you can come up 
to Bhopal you can eésily come to 
Indore either by Car or by Plane. The 
Plane leaves Bhopal at about 9.00 a. m. 
and reaches Indore at abcut 9.30 a. m. 
After attending the meeting you can 
leave by plane which leaves for Bhopal 
at about 2.00 p. m. As far as Lunch is 
concerned, if you let me know if you 
are vegetarian or non-vegetarian, I can 
arrange to give you lunch at my place. If 
it is impossible for ‘you to come to 
Indore I would request you to send me 
your suggestions regarding suitable 
names for the post of Vice-Chancellor 
of the Saugar University by the 3rd 
of April. I would, however, request 
you to make it convenient to attend 


“ the meeting at Indore. I rave already 


sent you a telegram to the effect that 
the meeting is fixed on the 4th 
of April at Indore in the Meeting Room 
of the University of Indore at 
10.30 a. m. 


Hoping to hear from you by the 
return of post and with k:nd regards.” 
Before this letter reached. to the tele- 
gram received by him, Justice Naik 
wrote a letter to Shinde zs follows :— 


“I am in receipt of your telegram 
intimating to me that you have fixed 
the meeting to consider panel of names 
for Saugar University or the 4th of 
April 1970, at 10.30 a. m. at Indore in 
the Indore University. 


I regret my inability zo be present 
at Indore on the date and time specifi- 
ed, though I may be able to attend the 
meeting if the venue is changed to 
Bhopal. 
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It is very surprising that you 
should have fixed the meeting on the 
4th of April at Indore, even though I 
had informed you by a telegram on the 
17th of March 1970, that it would not be 
possible for me to attend it there, on 
that date. 


_ Anyway, knowing full well that 
lt would not be possible for me to be 
present at Indore at 10.30 a. m. on 
April 4, 1970, you seem determined to 
hold the meeting there presumably in 
my absence. I can only regret your 
decision. 


If you are still interested in having 
my presence for ‘the meeting, you may 
fix it either on the 4th or the 11th 
April 1970 at Saugar or Bhopal, though 
Bhopal would be more convenient to 
me personally. 


I hope you have recovered from 
the effects of your illness by now.” 
This letter shows that though Justice 
Naik knew about the illness of Shinde, 
he somehow seems to have assumed, 
and if we may say so, without justifica- 
tion that Shinde was determined to 
hold it there presumably in his absence. 
On the 27th March 1970, the next day, 
he however, after the receipt of the 
letter of the 24th instant from Shinde 
did not take up the attitude that the 
meeting was being held presumably to 
keep him away from attending it. 
Justice Naik, however, tried to explain 
his difficulty. He said :— / 

“I am in receipt of your letter dated 
24th March 1970. I am sorry to note 
that you have not yet recovered from 
the effects of your illness. I do hope 
you shall soon get well. 

As for my coming to Indore, I had 
considered the possibility of my going 
there by air from Bhopal but I am in- 
formed that the journey is very bumpy 
these days due to weather conditions 
and I do get terribly sick if the journey 
is bumpy. I had, therefore, to give up 
the idea of going by air, and as I can- 
not spare more than a day for the 
meeting, I had intimated to you that it 
would not be possible for me to come 
to Indore for the meeting scheduled 
for the 4th of April 1970 at 10.30 a. m. 
in Indore University . 


As for your kindly suggestion that I 
may by a letter suggest names to you 
for your consideration, I am of opin- 
ion that it would not only not be fair 
to the persons whose names I may 
suggest but also not be in keeping with 
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the letter and spirit of the Saugar Uni- 
versity Act. 


With kind regards”. 

This letter clearly negatives the assump- 
tion in the High Courts order that 
Shinde was trying to keep out Justice 
Naik from the meeting. On the other 
hand, Shinde in that letter had recuest- 
ed Justice Naik to suggest names of 
persons to be considered which prima 
facie negatives any intention on his 
part to keep Justice Naik away from 
the meeting. There is also nothing in 
the materials on the record to show 
that the correspondence cited above 
was perused by the Chancellor either 
at the time when the show cause 
notice was given to the appellant or 
at the time of making the impugned 
Order. It cannot, therefore, be assum- 
ed that the Governor was influenced 
by the above correspondence. It is 
rather unfortunate that the appellant’s 
Writ Petition was dismissed in limine 
and without a proper appreciation of 
all the relevant facts. There is little 
doubt that the impugned Order made 
by the Chancellor was based entirely 
on the legality of the meeting where 
only two out of three members were 
present when the name of the appel- 
lant was recommended. The High 
Court delved into the correspondence 
to sustain the order of the Chancellor 
on grounds other than those relied up- 
on by him in that order for dismissing 
the Writ Petition in limine, which in 
our view, was not justified. It is also 
not denied that the meeting held by 
two of the three members on the 4th 
April 1970 was legal because sufficient 
notice was given to all the three mem- 
bers. If for one reason or the other 
one of them could not attend, that does 
not make the meeting of others illegal. 
In such circumstances, where there -is 
no rule or regulation or any other pro- 
vision for fixing the quorum, the pre- 
sence of the majority of the members 
would constitute it a valid meeting 
and matters considered thereat cannot 
be held to be invalid. 


6. This proposition is well re- 
cognised and is also so stated in Hals- 
bury’s Laws of England, Third Edition 
(Vol. IX, page 48, para 95). It is, there- 
fore, unnecessary to refer to any deci- 
sions on the subject. In the view we 
have taken, the appeal is allowed with 
costs, against respondent 3, the Order 
of the Chancellor revoking the ap- 
pointment of the appellant is set aside 
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and the appellant is declared to have 
been validly appointed as Vice-Chan- 
cellor of the Saugar University as 
from the 22nd June 1970. 


Appeal allowed. 
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The State of Orissa and others, Ap- 
pellants v. Harinarayan Jaiswal and 
others, Respondents. 


Civil Appeals Nos. 2024 and 2025 
of 1971, D/- 14-3-1972. 


Bihar and Orissa Excise Act (2 of 
1915) S. 29 — Highest bid in auction 
for sale of country liquor shops — 
Rejection of by Government — Order 
rejecting bid is not violative of Arti- 
cles 14 and 19 (1) (g) of Constitution 
nor is subject to judicial review — 
Sale of shops by private negotiation is 
not invalid — (X-Ref:— S. 22) — (X- 
Ref:— Constitution of India, Arts, 14, 
19 (1) (£) and 226) — ILR 1971 Cut. 
1186 (Orissa), Reversed. 


The ist respondent was the high- 
est bidder at the auction sale of eight 
country liquor shops. His bids were 
provisionally accepted by the Collector 
subject to confirmation by the Gov- 
ernment. The Government rejected 
those bids being of the view that in- 
adequate price had been offered asa. 
result of collusion between the bidders. 
It ordered the Excise Commissioner to 
call for tenders in respect of those 
shops, After the tenders were duly 
received, the Government accepted the 
tender in respect of one shop and 
rejected the other tenders as it was 
again of the opinion that the price 
offered was inadequate. Thereafter it 
sold the seven shops by negotiating 
with some of the tenderers. The price 
ultimately fetched was substantially 
more than that offered either at the 
auction or as per tenders. On being 
moved by the Respondent under Arti- 
cle 226 the High Court came to the 
conclusion that the Government had 
no power to refuse to confirm the bids 
of the highest bidders except on good 
grounds and the groundethat had com- 
mended itsel? to the Government for 
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refusing to confirm the bids was ir- 
relevant. It also opined that the abso- 
lute power conferred on the Govern- 
ment to confirm or refuse to confirm 
the highest bids withcut giving any 
reason was an unguided power and 
consequently violative of Arts. 14 and 
19 (1) (g) of the Constitution. The High 
Court was further of the opinion that 
mere monetary considerations were ir- 
relevant for deciding the question whe- 
ther the highest bid shauld be confirm- 
ed or not. On appeal to Supreme 
Court: 


Held: The power that the Gov- 
ernment reserved for itself to accept or 
reject the highest bid is nothing more 
than what was conferred on it by the 
legislature under S. 22 and S. 29 of the 
Act. The validity of the order could 
not be challenged witnout challenging 
the validity of S. 29 itself. (Para 15) 


Even apart from the power con- 
Ferred on the Government under Sec- 
tions 22 and 29 the power retained by 
the Government could not be consider- 
ed as unconstitutional. The Govern- 
ment’s power to sell the exclusive pri- 
vileges set out in S. 22 was not denied. 
Tt was also not disputed that those pri- 
vileges could be sold by public auction. 
Public auctions are held to get the 
best possible price. Once these aspects 
were recognised, there was no basis 
for contending that the owner of 
the privileges in question who had 
offered to sell them could not decline 
to accept the highest bid if he thinks 
that the price offered is inadequate. 
There was no concluded contract till 
the bid was accepted. Before there was 
a concluded contract, it was open to 
the bidders to withdraw their bids. By 
merely giving bids, the bidders had 
not acquired any vested rights. The 
fact that the Government was the sel- 
ler does not change the legal position 
once its exclusive right to deal with 
those privileges was zonceded. If the 
Government was the exclusive owner 
of those privileges, reHiance on Art. 19 
(1) (g) or Art. 14 became irrelevant. 
Citizens could not have any fundamen- 
tal right to trade or carry on business 
fn the properties or rights belonging to 
the Government — nar could there be 
any infringement of Art. 14, if the 
Government tries to get the best avail- 
‘able price for its valuable rights. The 
High Court was wholly wrong in 
thinking that purpose of Ss. 22 and 29 
of the Act was not tə raise revenue. 
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Raising revenue was one of the impor- 
tant purposes of such provisions. The 
fact that the price fetched by the sale 
of country liquor was an excise reve- 
nue did not change the nature of the 
right. The sale in question was but a 
mode of raising revenue. Assuming that 
the question of arbitrary or unguided 
power could arise in such a case it 
should not be forgotten that the power 
to accept or reject the highest bid was 
given to the highest authority in the 
State i.e. the Government which is ex- 
pected to safeguard the finances of the 
State. Such a power could not be con- 
Sidered as an arbitrary power. If that 
power is exercised for any collateral 
purposes, the exercise of the power 
would be struck down. The High Court 
erroneously thought that the Govern- 
ment was bound to satisfy the Court 
that there was collusion between the 
bidders. The High Court was not sitt- 
ing on appeal agdinst the order made 
by the Government. The inference of 
the Government that there was a col- 
lusion among the bidders may be right 


. or wrong. But that was not open to 


judicia: review so long as it is not pro- 
ved that it was a make-believe one. 
The real opinion formed by the Gov- 
ernment was that the price fetched was 
not adequate. That conclusion was 
taken on the basis of Government’s ex- 
pectations. The conclusion reached by 
the Government did not affect any 
one’s rights. (Paras 17, 18) | 


It could not be said that having 
had recourse to the auction method 
once, the Government was precluded 
from either calling for tenders or to 
sell by negotiation. Once the Govern- 
ment declined to accept the highest bid, 
the auction held became useless. Simi- 
lar was the effect when the Govern- 
ment refused to accept the highest ten- 
der. That left the Government free to 
have recourse to other methods. The 
power given to the Government by the 
Act to sell the exclusive privilege in 
such other manner as it thinks fit is a 
very wide power. That power is un- 
restricted. It undoubtedly includes the 
power to sell the privileges in question 
by private negotiation. (Para 19) 


It also could not be said that be- 
fore adopting the method of selling the 
privileges by private negotiation, the 
Government was required by S. 29 (2) 
(a) to make an order that the privileges 
in question would be sold by private 
negotiation. To require the Govern- 
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ment to make an order that it was go- 
ing to sell one or more of the privile- 
ges in question by negotiating with 
some one was to make a mockery of 
the law. If the Government could en- 
ter into negotiation with any person it 
made no sense to require it to first 
make an order that it was going to 
negotiate with that person. Section 29 
(2) (a) did not speak of any order. It 
says that “the State Government may 
by general or special order direct.” The 
direction contemplated by that provi- 
sion was a direction to subordinate 
officials. It was meaningless to say that 
the Government should direct itself. 
(Para 20) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 2295 (V 58)= 
(1970) 2 SCR 594, Union of India 
v. Bhimsen Waiti Ram 17 
(1969) AIR 1969 SC 707 (V 56)= 
(1969) 1 SCC 325, Rohtas Indus- _ 
tries Ltd. v. S. D. Agarwal 18 
(1967) AIR 1967 SC 295 (V 54)= 
(1966) Supp SCR 311, Barium 
Chemicals Ltd. v. Company Law _ 
Board 18 
(1967) AIR 1967 SC 829 (V 54)=: 
(1967) 1 SCR 1012, Lala Hari- 
chand Sarda v. Mizo District 
Council 16 
(1967) AIR 1967 SC 1368 (V 54)= 
(1967) 3 SCR 50, Krishna Kumar 
Narula v. Jammu and Kashmir 
State i 16 
(1954) AIR 1954 SC 220 (V 41)= 
1954 SCR 873, Cooverjee B. 
Bharucha v. Excise Commissioner 
and the Chief Commissioner, 
Ajmer 16, 17 


Mr. C. K. Daphtary, Sr. Advocate, 
and R. C. Misra, Advocate-General for 
the State of Orissa (M/s. Santosh Chat- 
terjee and G. S. Chatterjee, Advocates, 
with them), for Appellants. (In both 
the Appeals); Mr. M. C. Setalvad, Sr. 
Advocate, (Mr. Vinoo Bhagat, Advo- 
cate, with him), (In C. A. No. 2024/ 
1971) and Mr. Vinoo Bhagat, Advocate, 
(In C. A. No. 2025/1971) for Respon- 
dent No. 1. 

The following Judgment of the 
Court was delivered by 

HEGDE, J:— These appeals by 
certificate raise common questions of 
law for decision, The questions of law 
arising for decision can be more con- 
veniently brought out if the material 
facts are first set out. It is sufficient, 
if we refer to the facts in Civil Appeal 
No. 2024 of 1971. 


v. Harinarayan (Hegde J.) 


A.T. R. 

2. The 1st respondent in Civil 
Appeal No. 2024 of 1971 is carrying on 
the business of selling country liquor. 
In pursuance of the order made by the 
State of Orissa, the Excise Commis- 
sioner notified on January 8, 1971 that 
the exclusive privilege of selling by re- 
tail the country liquor in the 
eight specified shops in the Cut- 
tack District for the period from 
April 1,°1971 to March 31, 1972 
will be sold by public auction on Fe- 
bruary 15, 1971 and on the following 
days. The auction was accordingly held 
on the notified day. The Ist respondent 
was the highest bidder for those eight 
Shops. His bids were provisionally 
accepted by the Collector subject to 
confirmation by the Government. The 
Government rejected those bids being 
of the view that inadequate price had 
been offered as a result of collusion 
between the bidders. It ordered the 
Excise Commissioner to call for ten- 
ders in respect of those shops. After 
the tenders were duly received, the 
Government accepted the tender in 
respect of one shop and rejected the 
Other tenders as it was again of the 
opinion that the price offered was in- 
adequate. Thereafter it sold the seven 
shops by negotiating with some of the 
tenderers. The price ultimately fetched 
was substantially more than that offer- 
He either at the auction or as per ten- 

ers, 


3. Thereafter the Ist respond- 
ent moved the High Court of Orissa 
under Art. 226 of the Constitution for 
a direction to the Government to con- 
firm his bids and cause the necessary 
licences to be issued to him. Various 
pleas were taken in support of the re- 
lief asked for. Such of them that were 
pressed before us will be referred to 
later. The Government resisted that 
application. The High Court came to 
the conclusion that the Government had 
no power to refuse to confirm the bids 
of the highest bidders except on good 
grounds and the ground that had com- 
mended itself to the Government for 
refusing to confirm the bids was irre- 
levant. It also opined that the absolute 
power conferred on the Government 
to confirm or refuse to confirm the 
highest bids without giving any reason 
was an unguided power and consequen- 
tly violative of Arts. 14 and 19 (1) 
(g£) of the Constitution. The High Court 
was further of the opinion that mone- 
tary considerations were irrelevant for 
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deciding the question whether the 
highest bid should be confirmed or 
not. Aggrieved by thet decision, the 
State of Orissa has come up in appeal. 


4, Before proceeding to pro- 
nounce on the contentions advanced at 
the hearing, it is convenient to set out 
the relevant provisions of law as well 
as the orders passed by the Govern- 
ment under S. 29 of -he Bihar and 
Orissa Excise Act, 1915 (as amended 
upto October 6, 1970) (to be herein- 
after referred to as the Act). The pre- 
amble to the Act reads: 


“Whereas it is expedient to amend 
and re-enact the law ir the Province of 
Bihar and Orissa relating to the im- 
port, export, transport, manufacture, 
possession, and sale of certain kinds of 
liquor and intoxicating drugs; 


And whereas the previous sanc- 
tion of the Governor-General has been 
obtained, under section 5 of the Indian 
Councils Act, 1892, to the passing of 
this Act; | i 

It is hereby enacted as follows:” 

5. Section 22 deals with the 
grant of exclusive privilege of manu- 
facture and sale of country liquor or 
intoxicating drugs. To the extent it is 
material for our present purpose, it 
reads: 

“The State Goverrment may grant 
to any person, on sucn conditions and 
for such period as it may think fit, the 
exclusive privilege — 


(a) x . x = x 
(b) x x x x 
(c) x x x x 
(d) x x x x x 


- (e) of manufacturing and supply- 
ing wholesale and selling retail, any 
country liquor or intoxicating drug 
within any specified Jocal area: 

Provided that public notice shall 
be given of the intention to grant any 
such exclusive privilege, and that any 
objections made by any person resid- 
ing within the area a=fected shall be 
considered before an exclusive privi- 
lege is granted.” 

6. Sub-s. (2) says: “No grantee 
of any privilege under sub-s. (1) shall 
exercise the same unless or until he 
has received a license in that behalf 
from the Collector or the Excise Com- 
' missioner.” 

T. Section 29 deals with pay- 
ment for grant of exclusive privilege. 
It reads : 
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“(1) Instead of or in addition to, 
any duty leviable under this Act, the 
State Government may accept pay- 
ment of a sum in consideration of the 
grant of any exclusive privilege under 
Section 22. 

. (2) The sum payable under sub- 
s. (1) shall be determined as follows: 

(a) by calling tenders or by auc- 
tion or otherwise as the State Govern- 
ment may, by general or special order 
direct; and 

(b) by such authority and subject 
to such control as may be specified in 
such order.” 


8. Excise revenue is defined in 
S. 2 (9): 

* «hycise-revenue”’ means revenue 
derived or derivable from any duty, 
fee, tax, payment other than a fine 
imposed by a Criminal Court or con- 
fiscation imposed or ordered under this 
Act or any other law for the time be- 
ing in force relating to liquor or in- 
toxicating drugs and includes any pay- 
ment to be made to the State Govern- 
ment under S. 29.” 


9, In exercise of these powers 
conferred by S. 29 (2) of the Act, the 
State Government issued an order on 
January 6, 1971 directing that any 
sum payable under the aforesaid sec- 
tion for grant of the exclusive privilege 
of manufacturing and selling by retail 
of country liquor shall, unless other- 
wise directed by the State Govern- 
ment, in any particular case or cases 
for any reason, be determined by auc- 
tion to be held in accordance with the 
procedure specified þelow: 

i) the dates and centres for the 
auction shall be fixed and notified by 
the Excise Commissioner with the 
prior approval of Government and the 
Collector shall then issue notice for 
auction and give wide publicity to the 
same in such manner as he considers 
necessary, 15 days before the date fix- 
ed for commencement of the auction; 


(ii) the auction shall determine 
the amount of monthly consideration 
money and shall ordinarily be conduc- 
ted by the Collector and in his ab- 
sence by the Additional District Magis- 
trate; 

Provided that the State Govern- 
ment may depute an officer from head- 
quarters to aid and advise the officer 
conducting such sales; 

(iii) the officer conducting the 
auction may satisfy himself as to the 
solvency of any bidder and may not 
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allow a person of doubtful solvency or 
a person to whom grant of a licence 
for retail sale of any intoxicant is pro- 
hibited under Orissa Excise Rules, 
1965 to offer bids in the auction: 


(iv) the officer conducting the 
auction shall be at liberty to close the 
auction if he is satisfied that there has 
not been sufficient or fair competition 
in which case he may publicly ad- 
journ the auction to a specified hour 
on the following day or on some other 
convenient day to be notified by: him 
in the auction hall: , 


(v) the highest bid in an auction 
shall ordinarily be accepted provisi- 
onally by the Collector subject to con- 
firmation by the State Government 
and in case where the officer conduct- 
ing the auction refuses to accept the 
highest bid as offered, he shall record 
the reasons for such non-acceptance 
and shall report forthwith the same to 
the Excise Commissioner for further 
action after receipt of advances from 
the highest bidder; 

(vi) when any bid in an auction 
for an exclusive privilege or privileges 
is provisionally accepted by the Col- 
lector, the bidder shall deposit two 
months’ consideration money as an ad- 
vance deposit which will be refunded 
in case the provisional acceptance is 
not confirmed by the State Govern- 
ment. No sale shall be deemed to be 
final unless confirmed by the State 
Government who shall be at liberty to 


accept or reject any bid without assi- 


gning any reason therefor: 

(vii) no licence for any exclusive 
privilege shall be granted until accept- 
ance of the bid is confirmed by the 
State Government; 

(viii) when any bid in an auction 
for any exclusive privilege is provi- 
Sionally accepted but the advance de- 
posit is not paid, the exclusive privi- 
lege shall be put to reauction as soon 
as possible at the risk and loss of the 
defaulter: 


(ix) all bids in an auction shall be 
offered by the bidder in person or by 
his agent legally authorised for the 
purpose.” 


10. As mentioned earlier in 


pursuance of the above order, the Col- 


lector held an auction in respect of the 
shops mentioned earlier. The highest 
bidder had made the necessary de- 
posits. But the Government did not 
accept his bids. 


A.I. R. 

11. On March 7, 1971, the Gov-~ 
ernment issued the following order: 

“Whereas for determining the 
Sums payable for the grant of exclu- 
Sive privilege of manufacturing and 
selling by retail cf country liquor auc- 
tion had been held in the district of 
Cuttack in accordance with the proce- 
dure laid down in the order of the 
Government of Orissa in the Excise 
Department No. S. R. O. 12/71, dated 
the 6tk. January 1971: 


Whereas due to collusive bids 
among the bidders at the said auction 
it is nct possible to determine the said 
sums in the aforesaid manner; 


Now, therefore, in exercise of the 
powers conferred by sub-section (2) of 
Section 29 of the Bihar and Orissa 
Excise Act, 1915 (Bihar and Orissa Act 
2of 1915) read with the Order No. S. 
R. O. 12/71, dated the 6th January, 
1971, the State Government do hereby 
direct that the procedure for deter- 
mining the aforesaid sum in respect of 
the grant of exclusive privilege of 
manufacturing and selling by retail of 
country liquor in the local areas speci- 
fied in the Schedule I for the year ° 
1971-72 shall be laid down in Schedule 
II hereof — ) 


SCHEDULE I- 
xX XX 


SCHEDULE II 


I. The sum payable under sup- 
section (1) of Section 29 of the said Act 
for grant of exclusive privilege of 
manufacturing and selling by retail of 
country liquor in the aforasaid local 
areas snall be determined by the Ex- 
cise Commissioner by calling tenders 
which may be for individual local area 
or for Lots of such area as the Excise 
Commissioner may consider proper: 


_ 2 Tender notice shall be issued 
by the Excise Commissioner and publi- 
shed in the Notice Board of his office, 
the Cuitack Ccllectorate and the offi- 
ces of Sub Divisional Officers in that 
district and shall also be widely publi- 
shed in such manner as the Excise 
Commissioner considers necessary. 


3. The tender notice shall, among 
other things, mention that it is open to 
the State Government no to accept 
any tender or to order for calling fresh 
tenders or otherwise for sych reason 
as they deem proper in the public in- 
terest; 

4 to 8: x x x 


XX 


1972 


9. The Excise Commissioner shall 
prepare a list of all the tenders receiv- 
ed and submit the list with his recom- 
mendations of any particular tender 
with sufficient reasons alongwith the 
tender papers to the Stake Government 
for approval. The tenderers whose ten- 
ders have been recommended for ac- 
ceptance shall deposit two months’ 
consideration money as an advance de- 
posit which will be refunded in case 
their tenders are not approved by Gov- 
ernment. 

10. xx XX XX” 


12. As mentioned earlier, the 
Government accepted the tender in 
respect of only one shoo and sold the 
exclusive privilege to sell country 
liquor in other shops >y negotiation. 


13. Before us the writ petitioners 
did not challenge the validity of 
any of the provisions in the Act; 
possibly in their own interest. They 
are not interested in raising any 
contention which might vitiate the 
auctions held. The contentions urged 
on behalf of the writ petitioners have 
to be examined in the background that 
the provisions of the Act are not con- 
tended to be invalid. 

14. One of the contentions taken 
on behalf of the writ petitioners was 
that the power retainec by the Gov- 
ernment “to accept or to reject any 
bid without assigning any reason there- 
for” in cl. (6) of the crder made by 
the Government on January 6, 1971 in 
exercise of its powers tnder S. 29 (2) 
of the Act was an arbitrary power and 
therefore it is violative of Arts. 14 and 
19 (1) (g). This contention has been 
upheld by the High Court. It was 
urged on behalf of the writ petitioners 
that they have a fundamental right to 
carry on trade or business in country 
liquor. That right can þe regulated 
only by imposing reasonable restric- 
tions in the interest of the general 
public. Restrictions imposed by the 
order in question cannot be considered 
as reasonable restrictions in the in- 
terest of the general public. It was 
further urged that the sower retained 
by the Government to accept or to 
reject the highest bid without assign- 
ing any reason is an unguided power 
and hence it is violative of Art. 14. 
These contentions were accepted by 
the High Court. To us, none of these 
contentions appear to be well founded. 
As seen earlier S. 22 of the Act con- 
fers power on the Government to grant 
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to any person on such conditions and 
for such period as it may think fit the 
exclusive privilege of selling in retail 
any country liquor. Section 29 em- 
powers the Government to accept pay- 
ment of a sum in consideration for the 
grant of any exclusive privilege under 
S5. 22 either by calling tenders or by 
auction cr otherwise as it may by gene- 
ral or special order direct. The powers 
conferred on the State Government by 
S. 22 and S. 29 are absolute powers. As 
seen earlier, the validity of those pro- 
visions has not been challenged before 
us. Under S. 29 (2) the Government 
had power to dispose of any of the ex- 
clusive privileges mentioned in S. 22 
either by calling . for tenders or by 
auction or otherwise as it may by gene- 
ral or special order direct. That being 
the amplitude of the power of the Gov- 
ernment, we fail to see how the Gov- 
ernment can be said to have conferr- 
ed on itself arbitrary power under 
clause (6) of its order made on January 
6, 1971, when. it provided that: 


“No sale shall be deemed to be 
final unless confirmed by the .State 
Government who shall be at liberty 
to accept or reject any bid without 
assigning any reason therefor.” 


15. The power that the govern- 
ment reserved for itself under that 
clause is nothing more than what was 
conferred on it by the legislature under 
S. 22 and S. 29 of the Act. It is not 
possible to challenge the validity of 
the order made without challenging the 
validity of S. 29 itself. 


16. Tt is true that this Court 
has ruled that the right to trade in in- 
toxicating drugs is also a right to carry 
on any trade or business within the 
meaning of Art. 19 (1) (g) — see Kri- 
shna Kumar Narula v. Jammu and 
Kashmir State, (1967) 3 SCR 50 = 
(AIR 1967 SC 1368). At the same time, 
it was held by this Court in Cooverjee 
B. Bharucha v. The Excise Commis- 
sioner and the Chief Commissioner, 
Ajmer, 1954 SCR 873 = (AIR 1954 SC 
220) that for determining reasonable 
restrictions within the meaning of 
Art. 19 (6) of the Constitution on the 
right given under Art. 19 (1) (g), regard 
must be had to the nature of the busi- 
ness and the conditions prevailing in a 
particular trade; State has power to 
prohibit trades which are illegal or 
immoral or injurious to the health and 
welfare of the public and there is no 
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inherent right in a citizen to sell in- 
toxicating liquors by retail. In that 
case the ccurt held that the provisions 
in the Excise Regulation I of 1915 pur- 
porting to regulate trade in liquor in 
all its different spheres are not invalid. 
It was further held in that case that 
the charge of licence fee by public auc- 
tion is more in the nature of a tax 
than a licence fee though it is describ- 
ed as a licence fee. One of the pur- 
poses of the Regulation is to raise reve- 
nue. Revenue is collected by the grant 
of contracts to carry on trade in liquor 
and these contracts are sold by auc- 
tion. The grantee is given a licence on 
payment of the auction price. The 
Regulation specially authorises this. 
The decision in Lala Harichand Sarda 


v. Mizo District Council (1967) 1 
SCR 1012 = (AIR 1967 SC 829) 
relied on by the writ petitioner 


does not bear on the point under con- 
sideration. It deals with power -to grant 
or refuse to grant licence to trade in 


some ordinary commodity under 
Lushai Hill Distt. Regulation. 
17. Even apart from the power 


conferred on the Government under 
Ss. 22 and 29, we fail to see how the 
power retained by the Government 
under cl. (6) of its order dated January 
6,1971 can be considered as unconstitu- 
tional. As held by this Court in 
Cooverjee Bharucha’s case, 1954 SCR 
873=(AIR 1954 SC 220) (supra), one of 
the important purposes of selling the 
exclusive right to sell liquor in whole- 
sale or retail is to raise revenue. Excise 
revenue forms an important part of 
every State’s revenue. The Govern- 
ment is the guardian of the finances of 
the State. It is expected to protect the 
financial interest of the State. Hence 
quite naturally, the legislature has em- 
powered the Government to see that 
there is no leakage in its revenue. It 
is for the Government to decide whe- 
ther the price offered in an auction 
sale is adequate. While accepting or 
rejecting a bid, it is merely perform- 
ing an executive function. The correct- 
ness of its conclusion is not open to 
judicial review. We fail to see how the 
plea of contravention of Art. 19 (1) (g) 
or Art. 14 can arise in these cases. 
The Government’s power to sell the 
exclusive privileges set out in S. 22 
was not denied. It was also not dis- 
puted that those privileges could be 
sold by public auction. Public auctions 
are held to get the best possible price. 
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Once these aspects are recognised, there 
appeérs to be no basis for contending 
that she owner of the privileges in 
question who had offered to sell them 
cannct decline to accept the highest bid 
if he thinks that the price offered is 
inadeguate. There is no concluded con- 
tract till the bid is accepted. Before 
there was a concluded contract, it was 
open to the bidders to withdraw their 
bids — See Union of India v. Bhimsen 
Walaiti Ram, (1970) 2 SCR 594 = (AIR 
1971 5C 2295). By merely giving bids, 
the bidders had not acquired any vest- 
ed rights. The fact that the Govern- 
ment was the seller does not change 
the legal position once its exclusive 
right to deal with those privileges is 
conceded. If the Government is the ex-| : 
clusive owner of those privileges, reli- 
ance 9n Article 19 (1) (g) or Article 14 
becomes irrelevant. Citizens cannot 
have any fundamental right to trade or 
carry on business in the vroperties or 
rights belonging to the Gcvernment — 
nor can there be any infringement of 
Article 14, if the Government tries to 
get the best available price for its 
valuable rights. The High Court was 
wholly wrong in thinking that purpose 
of Sactions 22 and 29 of the Act was 
not to raise revenue. Raising revenue 
as hald by this Court in Cooverijee 
Bharucha’s ease, 1954 SCR 873 = 
(AIR 1954 SC 220) (supra) was one of 
the important purposes of such provi- 
sions. The fact that the price fetched 
by the sale of country liquor is an ex- 
cise revenue does not change the 
nature of the right. The sale in ques- 
tion is but a mode of raising revenue. 
Assuming that the question of arbi- 
trary or unguided power can arise in 
acase of this nature, it should not be 
forgo-ten that the power to accept or 
reject. the highest bid is given to the 
highest authority in the State i.e. the 
Government which is expected to safe- 
guarc. the finances of the State. Such 
a power cannot be considered as an 
arbitrary power. If that power is ex- 
ercised for any collateral purposes, the 
exercise of the power will be struck 
down. It may also be remembered that 
herein we are not dealing with a de- 
legated power but with a power con- 
ferred by the legislature. 


18. The High Court erroneous- 
ly thought that the Government was 
bound to satisfy the Court that there 
was collusion between the bidders. 
The High Court was not sitting on 
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appeal against the order made by the 
Government. The inference of the 
Government that there was a collusion 
among the bidders may be right or 
wrong. But that was not open to judi- 
cial review so long as is is not proved 
that it was a make-believe one. The 
real opinion formed ky the Govern- 
ment was that the pric2 fetched was 
not adequate. That conclusion is 
taken on the basis of Government’s ex- 
pectations. The conclusion reached by 
the Government does not affect any 
one’s rights. Hence, in cur opinion the 
High Court misapplied the ratio of the 
decisions of this Court in Barium 
Chemicals Ltd. v. Company Law Board, 
(1966) Supp SCR 311 = (AIR 1967 SC 
995) and Rohtas Industries Ltd. v. 5. 
T, Agarwal, (1969) 1 SCC 325 = (AIR 
1969 SC 707). 


19. It was next urged that hav- 
ing had recourse to the auction method 
once, the Government was precluded 
from either calling for tenders or to 
sell by negotiation. Tae High Court 
has accepted that contention. We 
are unable to agree with the High 
Court in its conclusion. Neither the 
provisions of the Act nor the order is- 
sued by the Government lends any sup- 


port to such a couclusion. 
Once the Government declines to 
accept the highest bid, the auc- 
tion held became useless. Similar is 


the effect when the Government refus- 
ed to accept the highest tender. That 
left the Government free to have re- 
course to other methods, The power 
given to the Governmen; by the Act to 
sell the exclusive privilege in such 
other manner as it thinxs fit is a very 
wide power. That power is unrestric- 
ted. It undoubtedly includes the power 
to sell the privileges in question by 
private negotiation. 


20. It was urged that before 
adopting the method cf selling the 
privileges by private regotiation, ' the 


Government is required by Sec- 
tion 29 (2) (a) to make an order that 
the privileges in questicn will be sold 
by private negotiation. The Govern- 
ment has failed to make such an order. 
Hence the sales effected are invalid. 
We are unable to accept these conten- 
tions. In the eases of public auctions 
or in the case of calling for tenders, 
orders from the Government directing 
its subordinates to notify or hold the 
auctions or call for tenders is under- 
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standable. Public auctions as well as 
calling for tenders are done by subor- | 
dinate ofñcials. Further, due publicity 
is necessary in adopting those methods. 
To require the Government to make 
an order that it is going to sell one 
or more of the privileges in question 
by negotiating with some one is to make 
a mockery of the law. If the Govern- 
ment can enter into negotiation with 
any person, as we think it can, it 
makes no sense to require it to first 
make an order that it is going to nego- 
tiate with that person. We must 
understand a provision of law reason- 
ably. Section 29 (2) (a) does not speak 
of any order, It says that “the State 
Government may by general or special 
order direct”. The direction contem- 
plated by that provision is a direction 
to subordinate officials. It is meaning- 
less to say that the Government should 
direct itself. 


21. In the result these appeals 
are allowed and the Writ Petitions dis- 
missed. No costs. 

Appeals allowed. 
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Mr. S. K. Gambhir, Advocate, for 
Appellant: Mr. M. N. Shroff, Advocate 
for Mr. I. N. Shroff, Advocate, for Res- 
pondent. 


The following Judgment of the 


Court was delivered by 


BEG, J.:— Shiv Govind, the ap- 
pellant, has obtained Special leave to 
Appeal against only that part of the 
Judgment and Order of the High 
Court of Madhya Pradesh by which 

is sentence of‘one year’s Rigorous 
Imprisonment, passed by the Addi- 
tional Sessions Judge, Indore, upon a 
conviction under Section 366, Indian 
Penal Code, was enhanced to seven 
years’ Rigorous Imprisonment and a 
fine of Rupees 100/-, and, in default of 
payment of fine, to three months’ fur- 
ther rigorous imprisonment. The ap- 
pellant, aged about 20 years at the 
time of the alleged offence of 9th 
of August, 1969, was the youngest of 
the three persons who were jointly 
charged and tried for offences punish- 
able ae sections 366 and 354, 
I. P. C. 


2. The prosecution case was: 
Kumari Seema, a girl below 18 years 
of age, was offered a lift on his bicycle 
by the accused, Kamal Singh, aged 30 
years, while she was returning to her 
home from her School on 9th August 
1969. The girl hesitated. But, as she 
reposed confidence in Kamal Singh, 
whom she looked upon as her uncle, 
she accepted the offer. Kamal Singh 
took Kumari Seema on his bicycle to 
the Regal Cinema where she part-took 
of some refreshment ordered by Kamal 
Singh. Meanwhile, the appellant 
Shiv Govind and the accused Punam, 
aged 26, arrived ina car. Kamal 
Singh asked Kumari Seema to go with 
the two younger men in their car. 
Seema refused. Then, Kamal Singh 
asked her to go on his bicycle to 
Yashwant Talkies. She complied with 
this request. At this Cinema, Kamal 
Singh deposited his cycle at the Cycle 
Stand. The appellant Shiv Govind 
and his companion Punam had follow- 
ed in their car. The three men succeed- 
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ed in persuading Seema, despite her in- 
itial refusal, to sit in the car and to go 
for a short pleasure trip in it on the 
definite assurance that she will soon 
be reached home. After the girl had 
sat in the car she was driven toa 
place called Mandow, a number of 
miles away trom Indore, and was 
made to alight at a tourist’s bungalow. 
There two rooms were engaged by the 
accused. Kamel Singh occupied one 
of the two rooms and the girl was 
closeted in the other room with the 
appellant and his companion Punam, 
who were both drunk. One of the two 
youngmen caught hold of the hands of 
the girl while the other tried to un- 
dress her with the object of raping 
her. Kumari Seema, at this point, 
feigned sudden indisposition so that 
the two youngmen had to bring her 
out into the gallery for fresh air. 
She managed to escape while the 
accused went inside to fetch some 
water for her. She rushed into the 
house of one Babulal Kamdar and com- 
plained to him about the incident. 
This led to a communication of infor- 
mation of the offences to the Police 
which went to the tourist’s bungalow 
and arrested the three accused who 
were brought to Police Station Nalcha 
where a First Information Report was 
lodged. 


2: The Trial Court had examin- 
ed the evidence given in support of the 
case stated above. This included 
medical evidence on the question of 
the age of the girl, because, while the 
prosecution alleged that she was below 
16 years of age, the accused pleaded 
that she was above 18 years of age. 
Evidently, the case of the accused was 
that Kumari Seema was a consenting 
party to whatever took place. Although 
the girl was attending a School, the 


entry of her age in the School Register. 


was not disclosed. Despite some discrep- 
ancies in the evidence relating to the 
age of the girl, the trial Court came to 
the conclusion that it was between 16 
to 19 years. It relied mainly on ex- 
pert evidence of Doctors who had used 
the ossification test. f 


4. The Trial Court had also 
noticed the discrepancies between the 
prosecution version, as set out above 
by Kumari ‘Seema in her evidence in 
Court, and tke story given out by her 
in the First Information Keport where 
she had stated that she had joined the 
party of the accused at the crossing of 


~ 
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Bijasan Road. The earlier version 
suggested that the girl Lad herself gone 
to meet the party of the accused by 
appointment. 


oO 5 The consent of the girl was, 
however, immaterial in view of the 
finding of the Trial Court about the 
age of the girl. The fact that she was 
taken to Mandow, where something 
happened at the tourist’s bungalow 
which she disapproved of, was corrobo- 
rated by the evidence of Babulal Kam- 
dar, and Kailash Sharma, in addition 
to the two police constables of Mandow 
out-post. The Trial Court which had 
the advantage of watcking the demea- 
nour of the girl, had come to the con- 
clusion that, although the girl may 
have tried to improve her version and 
pretend that she was unwilling to ac- 
company Kamal Singh, who had come 
in a car for her according to the first 
version, yet, the charge under Sec. 366 
T.P.C., was established against each of 
the three accused and the charge under 
Section 354 IP.C. was established 
against Shiv Govind, Appellant. and 
his companion Punam. The three ac- 
cused were, therefore, convicted under 
Section 366, and each was sentenced 
to one year’s rigorous imprisonment. 
The two accused Shiv Govind and 
Punam were also convicted under Sec- 
tion 354 I.P.C., and sentenced to four 
months rigorous imprisonment, but 
the two sentences were ordered to run 
concurrently. 

6. When the case came up in 
appeal to the High Court, a notice of 
enhancement of the santence under 
Section 366 LP.C., was issued to each 
of the three appellants, and their sen- 
tences were enhanced. as indicated 
above, after the appellants had been 
heard. 

ae It is only Shiv Govind who 
has appealed to this Court. Shiv 
Govind had also applied under Sec- 
tion 561-A. Criminal Procedure Code 
to the High Court, after the dismissal 
of his appeal and enhancement of the 
sentence by the High Court, claiming 
the benefit of Sections 5 and 11 of the 
Probation of Offenders Act. But, this 
application was rejected by the learn- 
ed Judge who had enhanced the sen- 
tence passed upon the appellant, al- 
though he found that the report of the 
Probation Oficer about the conduct of 
the accused while undergoing the sen- 
tence, which was sent for, was favour- 
able to the appellant. It appears from 
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the two judgments given by the learn- 
ed Judge who enhanced the sentence 
of the appellant and who subsequent- 
ly dismissed the application under Sec- 
tion 561A Criminal Procedure Code 
also, that the view taken by him was 
that, having regard to the facts and 
circumstances and of the case the of- 
fence committed by the appellant, the 
enhanced sentence was deserved by 


8. We ħave, therefore, examin- 
ed the Judgment of the High Court 
under appeal before us in order to dis- 
cover the special reasons which in- 
duced the learned High Court Judge 
to differ from the opinion of the Trial 
Court about the appropriate sentence 
to be imposed upon the appellant. The 
only reason given by the learned Judge 
for enhancing the sentence was that 
Kumari Seema had reposed confidence 
in Kamal Singh, whom she regarded 
as an Uncle, so that she could not ex- 
pect foul play from him. The Learn- 
ed Judge thought the girl’s trust and 
confidence in Kamal Singh explained 
why she did not protest when she was 
taken in the car and then made to get 
down at the tourist’s bungalow. It 
seems, however, from the account of 
the occurrence given in the Judgment 
under appeal, that the learned Judge 
was shocked by the plight of Kumari 
Seema, due to the perfidy of Kamal 
Singh, and by a contemplation of the 
possible consequences to her if she had 
not behaved in a particularly brave 
and intelligent manner so as to escape 
from her predicament. The learned 
Judge mentioned that the girl had 
risked her life to escape. We, however, 
find that there was no suggestion in 
the evidence anywhere that any threat 
to the life of Kumari Seema was held 
out. There was no evidence that the 
girl had seriously struggled to escape 
or had raised shouts for help which 
would have brought people around to 
her aid. Nor was there any evidence 
that the accused tried to obstruct her 
or to chase her when she escaped from 
the tourist’s bungalow allegedly by 
resorting to a ruse. The High Court 
was so impressed by the girl’s uncor- 
roborated version of her own heroism, 
which did not tally with her first ver- 
sion in the First Information Report, 
that it overlooked the infirmities in the 
girl’s evidence discussed by the trial 
court. We find the trial Court’s view 
of the whole case to be quite balanced 
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and objective. We do not think that 
the severer view of the High Court 
could be reasonably justified. 


9. It seems clear to us that the 
High Court had overlooked the princi- 
ples, laid down by this Court repeated- 
ly, which should govern the exercise 
of powers of the High Court to en- 
hance sentences imposed by trial Court. 
In Bad Raj v. State of Uttar Pradesh, 
(1955) 2 SCR 583 = (AIR 1955 SC 
778) this Court observed at page 588- 
589: 


“A question of a sentence is a 
matter of discretion and it is well set- 
tled that when discretion has been pro- 
perly exercised along accepted judi- 
cial lines, an appellate court should not 
interfere to the detriment ofan accus- 
ed person except for very strong rea- 
sons which must be disclosed on the 
face of the judgment; See for example 
the observations in Dalip Singh v. 
State of Punjab (1954 S.C.R. 146, 156) 
and Nar Singh v. State of Uttar Pra- 
desh (1955 (1) S.C.R. 238, 241). In a 
matter of enhancement there should 
not be interference when the sentence 
passed imposes substantial punish- 
ment. Interference is only called for 
when it is manifestly inadequate. In 
our opinion these principles have not 
been observed. It is impossible to hold 
in the circumstances described that the 
Sessions Judge did not impose a sub- 
stantial sentence, and no adequate rea- 
son has been assigned by the Learned 
High Court Judges for considering the 
sentence manifestly inadequate. In 
the circumstances, bearing all the con- 
sideration of this case in mind, we are 
of opinion that the appeal (which is 
limited to the question of sentence) 
should be allowed and that the sen- 
tence imposed by the High Court 
should be set aside and that of the 
Sessions Court restored”. 


10. We think that what was laid 
down by this Court in Bed Raj’s case, 
(1955) 2 SCR 583 = (AIR 1955 SC 778) 
(Supra) is fully applicable to the case 
before us. We may also mention the 
similar views expressed by this Court 
in Alamgir v. State of Bihar, (1959) 
Supp 1 SCR 464 = (AIR 1959 SC 436) 


11. We may observe that de- 
cision of this Court in Nabi Bux v. 
State of Madhya Pradesh, AIR 1972 SC 
495 is distinguishable from the case be- 
fore us. In that case the High Court 
had enhanced a sentence having regard 
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to all the facts and circumstances jus- 
tifying the enhancemert. In the case 
before us we find that the High Court 
had not noticed a number of facts duly 
considered by the trial Court so that 
the exercise of power of enhancement 
of the sentence under Section 366 I.P.C. 
could not be reasonably justified here. 
12. Consequently, we allow. 
this appeal by setting aside the Order 
of enhancement of sentence by the 
High Court of Madhya Pradesh and 
restore the sentence of one year’s 
rigorous imprisonment passed upon the 
appellant by the learned Sessions 
Judge for the offence under S. 366 
I.P.C. of which the Appellant was con- 
victed. The concurrent sentence of 
four months rigorous imprisonment 
under Sec. 354 I.P.C., which was noft 
interfered with by the High Court, is 
maintained. We understand that the 
appellant has already undergone more 
than one vear’s imprisonment awarded 
to him and that he is in jail as his 
application for bail was rejected. If 
this is so, the appellant will be releas- 
ed forthwith unless wanted in some 
other case. 
Appeal allowed. 
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= Hungerford Investment Trust Ltd. 
(In voluntary Liquidation), Appellant 
v. Haridas Mundhra and others, Res- 
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Civil Appeal No. 438 of 1971, D/- 
9-3-1972. 

(A) Specific Relief Act (1877), Sec- 
tion 35 — Rescission of contracts — 
Decree for specific performance of 
agreement for sale — Repeal of Act 
about a week thereafter — Maintain- 
ability of application under S. 35 for 
rescission of agreement and the decree 
after repeal of the Act. 

_ Where a decree for specific per- 
formance of an agreement for sale was 
passed on 25-2-1964 and the Act was 
repealed on 1-3-1964 by the Specific 
Relief Act 1963, an application for 


ee No. 148 of 1969,. B/- 14-9-1970 
—Cal. 
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rescission of the agreement for sale 
and the decree would not be maintain- 
able after repeal of the Act as the ap- 
plicant had no accrued right on the 
date of repeal to apply for rescission 
under S. 35 which was saved under 
S. 6 of the General Cleuses Act. Ap- 
peal No. 148 of 1969 D/- 14-9-1970 
(Cal.) Affirmed. (Para 19) 


_ The mere right to take advantage 
of the provisions of an Act is not an 
accrued right. The right of the appli- 
cant to have the decree rescinded was 
dependent upon the default of the pur- 
chaser in paying the purchase money. 
Such a default had not occurred when 
the Specific Relief Act. 1877, was re- 
pealed, as a reasonable time for the 
performance of the obligation under 
the decree had not elapsed from the 
date of the decree, particularly when 
the execution of the decree in the in- 
stant case was stayed ky the orders of 
the trial Court and app2llate Court till 
28-8-1964. (Para 19). 

(B) Specific Relief Act (1963), Sec- 
tion 28 — Rescission of decree — An 
application to rescind a decree for spe- 
cific performance of an agreement to 
sell movables is not maintainable 
under S. 28 since it provides only for 
rescission of decree for specific per- 
formance for the sale or lease of tm- 
movable property. Appeal No. 148 of 
1969, D - 14-9-1970 (Cal.) Affirmed. 
(Para 20). 

(C) Specific Relief Act (1963), S. 20 
= Decree for specific performance of 
contract for sale — As the Court pass- 
ing the decree retains control over the 
decree even after the decree has been 
passed, it can entertain the application 
for rescission of the dezree. The Act is 
not an exhaustive enactment. (X-Ref: 
Preamble). Appeal No. 148 of 1969, D/- 
14-9-1970 (Cal.) Reversed. (Paras 21, 
24). . 

The Specific Relief Act, 1963, is 
not an exhaustive enactment. It does 
‘not consolidate the whole law on the 
subject. As the preamble would indi- 
cate, it is an Act “to define and amend 
the law relating to certain kinds of 
specific relief”. It does not purport to 
lay down the law releting to specific 
relief in all its ramifications. Although 
a matter on which the Act defines the 
law it might generally be exhaustive, 
the Act as ə whole cannot be consider- 
ed as exhaustive of the whole branch 
of the law of specific performance. 
(Case law discussed) (Para 21). 
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As the Court which passes a decree 
for specific performance retains con- 
trol over the matter despite the decree, 
it is open to the Court, when it is al- 
leged that the party moved against has 
positively refused to complete the con- 
tract to entertain the application to 
rescind the decree for specific perfor- 
mance cf an agreement to sell mova- 
bles and order rescission of the decree 
if the allegation is proved. (Case law 
discussed). (Para 24). 


(D) Contract Act (1872), S. 46 — 
Time for performance of promise — 
When no time is fixed for performance 
of the contract, it must be implied that 
It is to be performed wifhin a reason- 
able time. 

Therefore where the contract sub- 
sisted despite the decree for specific 
performance of contract for sale and 
the decree did not abrogate or modify 
any of the express or implied terms of 
the contract, it must be presumed that 
the parties to the decree had the obli- 
gation to complete the contract within 
a reasonable time. (Para 25) 


(E) Civil P.C. (1908), O. 21, R. 32 
— Execution of decree for specific per- 
formance cannot be executed as a 
money decree. The execution can only 
be in the manner prescribed by R. 32. 
(X-Ref: O. 21, R. 30) (X-Ref: Specific 
Relief Act (1963), S. 20) (Paras 31, 32) 
i A decree for specific performance 
is a decree in favour of both the plain- 
tiff and the defendant in the suit. (Case 
law discussed) (Para 31) 

_ Order 21, R. 30 can have no ap- 
plication to the execution of a decree 
for specific performance, firstly for 
the reason that a specific mode for 
executicn of a decree for specific per- 
formance is provided by Order 21 
Rule 32 and secondly, because no 
decree for money is passed in a suit 
for specific performance. Therefore 
where after passing of the decree for 
specific performance of agreement for 
sale of certain shares of a company, 
the purchaser refuses to pay the pur- 
chase money, the vendor can apply for 
rescission of the decree. (Para 32) 
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Bharatari, Advocates, with him) (for 
No. 1), Mr. A. K. Sen, Sr. Advocate, 
(M/s. Shanker Ghosh, D. N. Gupta, N. 
Khaitan, Miss Krishna Sen and Mr. 
B. P. Singh, Advocates, with him), (for 
No. 4): M/s. S. S. Khanduja, Promod 
Swarup and Miss Lalita Kohli, Advo- 
cates, (for Nos. 7 and 8) and M/s. 
Gobind Das and B. D. Sharma, Advo- 
cates, (for No. 10), for Respondents. 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— This is an appeal 
with certificate from a judgment of 
a Division Bench of the Calcutta High 
Court, setting aside the order of a 
single judge of the Court allowing an 
application filed by the appellant for 
rescission of an agreement for sale 
dated October 30, 1956, as also the 
decree dated February 25, 1964, for 
specific performance of the agreement 
and for other alternative reliefs speci- 
fied in the application. 


Ze Hungerford Investment Trust 
Limited (in voluntary liquidation) here- 
inafter called ‘Hungerford’ was the 
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owner of 100 per cent shares in Turner 
Morrison: & Co., hereinafter called 
"Turner Morrison’: John Geoffrey 
Turner and Nigel Frederic Turner, both 
since deceased, were the owners of the 
100 per cent shares of Hungerford. 
The entire share capital of Turner 
Morrison consisted of 4,500 fully paid 
up ordinary shares of Rs. 1,000/- each. 


3. By exchange of TIetters if 
was agreed that Haridas Mundhra, 
hereinafter called ‘Mundhra’ would 
purchase from Hungerford, 49 per cenf 
Shares of Turner Morrison. The agree- 
ment also provided for an option to 
Mundhra to purchase from Hunger- 
ford, the balance of 51 per cent 
shares of Turner Morrison within 
years. A formal agreement dated Octo- 
ber 30, 1956, was executed between 
Hungerford, John Geoffrey Turner and 
Migel Frederic Turner on the one 
hand, and British India Corporation 
and Haridas Mundhra on the other, 
embodying the terms of the agreement. 
Pursuant to this agreement, 49 per 
cent of the shares in Turner Morrison 
was sold and transferred to Mundhra 
and his nominee British India Corpora- 
tion. Thereafter, Mundhra exercised 
his option to purchase the 51 per cent 
shares. But the shares were not sold 
or transferred to him. So, on April 19, 
1961, Mundhra filed a suit against 
Hungerford, Turner Morrison and 
others for specific performance of the 
agreement to sell the 51 per cent 
shares (Suit No. 600 of 1961). As 
Mundhra did not want to proceed 
agains: Turner Morrison, the suit was 
dismissed as against that company and 
a decr2e was passed on February 29, 
1964. The decree provided that the 
agreement relating to the sale of 51 
per cent ordinary shares of Turner 
Morrison ought to be specifically per- 
formed and directed Hungerford to 
deliver to Mundhra, the 51 per cent 
shares against payment of the con-— 
sideration of Rupees 86,60,000/-. An 
injunction was also granted restra- 
ining Hungerford and the other 
defendants in the suit from vot- 
ing except in accordance with the 
instruction of Mundhra and restrain- 
ing Hungerford from selling the shares 
to any person other than Mundhra. The 
decree, except as regards the injunc- 


tion, was stayed by the trial judge, on 
the application of the appellant, for 3 
weeks, 
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4, Hungerford, along wth 
some other defendants, filed an app2al 
from the decree on March 18, 1°64 
(Appeal No. 69 of 1964) and obtained a 
Stay of execution of the decree except 
in so far as it related to the injunction, 
until the’ disposal of th2 appeal. The 
appeal was dismissed on August 26, 
1964, for the reason that it was with- 
drawn by the appellant. leaving Mun- 
dhra free to perform kis part of the 
obligation under the de2ree. 


i 5. By a Masters summcns 
dated August 30, 1965, Hungerfcrd 
made an application praying that Mun- 
dhra may be directed to implement 
the decree by paying Rs. 86,60,00C/-, 
the un-paid purchase money, within 
such time as the Court may direct; 
that Hungerford be direzted to execute 
proper transfer deeds in respect of the 
51 per cent shares within such time 
as the Court may direct: and that in 
default of payment of Rs. 86,60,000/- 
by Mundhra within the period to be 
fixed, the Court may order the rescis- 
sion of the agreement end the decr2e. 
The application was dismissed on Sep- 
tember 28, 1965, by Justice Ray, hold- 
ing that the application was one for 
execution of the decree in Suit No. €00 
of 1961 and must be in a tabular form 
and “that any imposition of time limit 
would be to engraft something on the 
decree which does not exist in the 
decree”. Hungerford preferred an p- 
peal against the said `order (appeal 
No. 286 of 1965). The eppeal was dis- 
missed on August 8, 1966. The appii- 
cation of Hungerford for leave to p- 
peal to this Court was also dismissed 
on November 25, 1968. 


6. Before the dismissal of 
appeal No. 69 of 1934 filed against 
the decree for specific perfor- 
mance in suit No. 600 of 1961, the Cer- 
tificate Officer, 24 Parganas had at- 
tached that decree, as Mundhra failed 
to satisfy six certificates then pending 
against him. In pursuance to a Memo- 
randum issued by the Certificate OHi- 
cer, Ray, J. made an order dated March 
2, 1964, staying the execution of- the 
decree until cancellation of the not.ce 
by the Certificate Officer or until the 
Certificate Officer or the debtor p- 
plied for execution of the decree. ‘Ihe 
decree in suit No. 600 of 1961 was aso 
attached in execution of three other 
decrees, namely the cecree obtained 
by Champaran Sugar Co. Ltd. and 
British India Corporation Ltd. in suit 
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No. 179 of 1960 of the Court of Civil 
Judge, Kanpur and those obtained by 
Kanpur Sugar Works Ltd. and British 
India Corporation Ltd. in suit No. 178 
of 1960 in the Court of Second Civil 
Judge, Kanpur and the Life Insurance 
Corporation of India in special appeal 
No. 299 of 1961 of the High Court of 
Allahabad. The effect of these orders 
of attachment was that the decree-. 
holder Mundhra was prohibited and 
restrained from alienating, transferring 
or charging his right, title and interest 
in the decree in suit No. 600 of 1961 
or from obtaining satisfaction thereof. 


7. In February, 1965, Bank 
Hoffman A. G. obtained a decree from 
Queen’s Bench Division, London, for 
£697, 345-17-9d. with interest at 41/2 
per cent per annum from the date of 
decree against Romanigo Holdings 
S5. A. H., a holding company of Hunger- 
ford and also against Hungerford. Bank 
Hoffman executed the decree in the 
Court of District Judge, Delhi, and got 
the 51 per cent shares of Hungerford 
attached. The District Judge ordered 
the attachment and directed that the 
Əl per cent shares be produced in the 
High Court of Calcutta for delivery to 
Mundhra against payment of consi- 
deration mentioned in the specifice per- 
formance decree. 


8. Hungerford was in control 
of Turner Morrison upto February 25, 
1964, when the injunction in regard to 
voting rights was granted. It had kept 
scrips of 707 shares out of 2,295 shares 
in the office of Turner Morrison. When 
Mundhra got control of Turner Morri- 
son, these scrips went under his con- 
trol and power. The liquidators of 
Hungerford wrote on December 12, 
1964, to Turner Morrison to deliver the 
scrips of 707 shares to M/s. Sanderson 
and Margon, solicitors of Hungerford. 
The request for delivery of 707 shares 
was repeated by Sanderson and Mar- 
gon on December 22, 1964. Turner 
Morrison wrote a letter on January 11, 
1965 to K. N. Srivastava, Income Tex 
Officer, if the 707 shares’ scrips could 
be delivered to Hungerford and if the 
Income Tax Officer had any objection . 
to such delivery. On January 13, 1965, 
Turner Morrison’s solicitors wrote to 
M/s. Sanderson and Morgan that 707 
Shares had become the property of 
Mundhra and, for the first time, also 
claimed that there was a lien on the 
shares. On January 18, 1965, K. N. 
Srivastava, the Income Tax Officer, 
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wrote a letter raising objection to the 
delivery of 707 shares to Hungerford 
although the Income Tax Department 
had no claim on these shares. 

9. Turner Morrison instituted 
a suit against Hungerford (Suit No 
2005 of 1965) in the Calcutta High 
Court claiming Rs. 79, 70, 802 as prin- 
cipal and Rs. 47, 96, 250.16 as interest, 
in respect of payment made by Turner 
Morrison to Income Tax authorities on 
behalf of Hungerford under S. 23 (a) 
of the Indian Income Tax Act, 1922. A 
claim was also made in the suit for 
possession and sale of the 2,295 shares 
in the exercise of their lien on those 
shares under Article 22 of the Articles 
of Association of the Company. Mun- 
dhra was not a party to the suit. Tur- 
ner Morrison made an ex parte appli- 
cation in the suit on July, 8, 1966, for 
appointment of a receiver in respect of 
the 2,295 shares. Mr. K. B. Bose was 
appointed receiver and he took posses- 
sion of 1,588 shares from the First 
National City Bank and 707 shares 
from the Police. On July 13, 1966, 
Sen, J. passed an order confirming 
the order of appointment of the recel- 
ver and directing that the receiver will 
be at liberty to deliver the 51 per cent 
of shares to Mundhra on payment of 
Rs. 86,60,000/- in performance of his 
part of the obligation under the decree, 
if so required by the Court hearing 
appeal No, 286 of 1965. The order also 
provided that if Mundhra takes the 
shares on payment of the price direct- 
ed to be paid by the decree, or in 
direction of the Court of appeal, the 
lien if any, as claimed by Turner Mor- 
rison will shift on to the money which 
the receiver would get from Mundhra. 

10. Turner Morrison preferred 
an appeal against the order and appli- 
ed for stay of the order. The stay was 
refused but the appeal was partly al- 
lowed on September 2, 1968, by setting 
aside the direction given to the recel- 
ver to tender the shares to Mundhra 
as also the direction that the lien of 
Turner Morrison would shift to the 
purchase money to be paid by Mun- 
dhra. 


11. On March 21, 1967, the ap- 
plication from which the present ap- 
peal arises, was made by Hungerford 
(the appellant here) before the High 
Court. The prayers in the application 
were inartistically worded. It was 
prayed that the agreement dated Octo- 
ber 30; 1956, and the decree dated Fe- 
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bruary 25, 1964, passed in suit No. 600 
of 1961 be rescinded, that the injunc- 
tion granted by the decree in the suit 
be vacated unless Mundhra (the Ist 
respondent here) deposits Rupees 
86,60,000/- in the Court or with the 
receiver in suit No. 2005 of 1965, that 
the receiver appointed in suit No. 2005 
of 1965 be appointed as receiver in the 
suit for specific performance in respect 
of the said 2,295 shares, that the recei- 
ver be directed to tender, on a day 
certain, the said shares to Mundhra, 
and Mundhra be directed to pay the 
sum of Rs. 86,60,000/- to the receiver 
on that day and to declare that if 
Mundhra failed to pay the amount to 
the receiver on or before the day, the 
agreement dated October 30, 1956 and 
the decree dated February 25, 1964, 
would stand rescinded. This applica- 
tion was allowed by Masood J. 


12. The learned judge overrul- 
ed the objection of Mundhra that the 
application was not maintainable and 
held that it was maintainable under 
section 35 of the Specific Relief Act, 
1877, notwithstanding the repeal of 
that Act by the Specific Relief Act, 
1963, as the appellant had an accrued 
right under the section to make the 
application even before the repeal. 

13. The learned, judge then 
found that Mundhra was not keen in 
paving the purchase money and gett- 
ing transfer of the 51 per cent shares for 
the reason that the injunction granted 
by the Court in the decree in suit No. 
600 of 1961 restraining the appellant 
from voting excent in accordance with 
the instruction of Mundhra made him 
virtually the owner of 100 per cent 
shares in Turner Morrison, and if with- 
out paying any amount for the 51 per 
cent shares of Turner Morrison, he got 
control of Turner Morrison, it was to 
his interest not to pay anything to the 
appellant. 


14. As regards the objection by 
Mundhra that since Turner Morrison, 
claimed a lien on the 51 per cent shares 
and, therefore, the appellant was not 
in a position to deliver the shares free 
from encumbrance, he held that there 
was no bona tides in the claim of Tur- 
ner Morrison: firstly because the lien 
was not set up by Turner Morrison 
in its written statement in the suit filed 
by Mundhra for specific performance, 
secondly because in the suit filed by 
Turner Morrison claiming the lien, 
Mundhra, who was interested in the 
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shares upon which the lien was claim- 
ed, was not made a pazty and thirdly 
for the reason that by his letter dazed 


November 29, 1955, Mundhra had ag- 
reed that Turner Morrison would tray 
the income tax liabilities of Hungerford 
to the extent of Rs. 46 lakhs. The 
learned Judge found iz impossible to 
believe that Mundhra nad no knowl- 
edge about the suit fied by Turner 
Morrison claiming the lien as he was 
in complete control of Turner Morri- 
son at the time the suit was filed end 
said that Turner Morrison and Mun- 
dhra were colluding with each other to 
defeat the appellant in its attempt to 
get the purchase money from Mundh- 
ra and that suit No. 2005 of 1965 was 
instituted with the connivance of 
Mundhra. The learned judge also found 
that even if Turner Morrison had a 
lien on those shares, since there was 
no covenant for title, Mundhra was not 
justified in declining to take delivery 
of the shares on the score that Turner 
Morrison had a lien upon the shares. 
15. The learned judge, afer 


evaluating all the circimstances w-ti- 
mately came to the conclusion that 
Mundhra committed breach of the con- 
tract which he was directed specifical- 
ly to perform, that he created a situa- 
tion which made it préctically imps- 
sible for him to perform his part of 
the obligation under the decree end 
that the agreement dated October 30, 
1956 and the decree dated February 
25, 1964, for specific performance mist 
be rescinded. The learned judge, there- 
fore, appointed the receiver in suit 
No. 2005-of 1965 as receiver of the 51 
per cent shares and directed Mundhra 
to pay Rs. 86,60,000/- to the receiver 
within a fortnight from the date of zhe 
order and the receiver to hand over 
the 51 per cent of the shares to Mun- 
Ghra’s solicitors if the amount was 
paid as directed. The receiver was 
also directed to pay the amount to 
the solicitors of Hungerford. The scay 
order passed by Ray J. on March 2, 
1964, was vacated and liberty was 
given to the Certificate Officer or -he 
Tax Recovery Officer, 24 Parganas to 
take such steps aganist Mundhra as 
he thought fit. In default of payment 
of Rs. 86,60,000/- by Mundhra to the 
receiver within the time specified, the 
Court directed that the contract and 
the decree would stand rescinded and 
Hungerford absolved from all obliza- 


H. I. Trust v. Haridas Murdhra (Mathew J.) [Prs. 14-19] S. C. 1831 


tions under the said contract and the 
decree, 

16. Against the decision, the 
appellant filed appeal No. 148 of 1969 
before a Division Bench of the Court 
and Mundhra filed a cross-objection. 


17. The appellate Court found 
that if Mundhra was really interested - 
in getting transfer of the shares by 
paving the money, he would not have 
allowed the opportunity to acquire the 
shares under the order dated July 13, 
1966, to slip by, that Mundhra knew 
of the order of July 13, 1966, and also 
of the opportunity given to him by the 
order to get delivery of the shares on 
payment of the purchase money, but 
that he did not avail of the opportunity 
for the reason that, if without paying 
money, he could virtually enjoy the 
same advantage, it would be foolish 
from a businessman’s point of view to 
invest any amount in purchasing the 
shares. The Court observed: 

“A businessman who files a suit 
for specific performance of a contract 
to buy shares and prosecutes that suit 
to a successful termination in his 
favour, will not fritter away the bene- 
fit under the decree except for a higher 
or superior advantage and that advan- 
tage Mundhra got under the decree in 
suit No. 600 of 1961.” 

18. The Court then held that 
the application filed by the appellant 
for rescission of the contract and the 
decree was not maintainable. The re- 
asoning of the Court was two-fold. 
The Court said that the appellant had 
no accrued right to apply for rescis- 
sion under Section 35 of the Specific 
Relief Act, 1877, which would survive 
the repeal of that Act by the Specific 
Relief Act. 1963, and so no applica- 
tion for rescission would lie under 
Section 35 of the old Act read with 
S. 6 of the General Clauses Act, 1897. 
It then held that since section 28 of the 
Specific Relief Act 1963, only provided 
for rescission of a decree for specific 
performance of a contract for the sale 
or lease of immovable property, the ap- 
plication was incompetent under the 
section and allowed the appeal and 
cross objection in part. 

19. We do not think that the 
appellant had an accrued right for 
rescission of the contract or the decree 
for specific performance under Sec- 
tion 35 of the Specific Relief Act, 1877, 
when the Act was repealed by the 
Specific Relief Act, 1963, on March 1, 
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1964. It may be recalled that the 
decree in suit No. 600 of 1961 was pass- 
ed on February 25, 1964 and that the 
application for rescission of the decree 


was filed on March 21, 1967. Section 35 
of the Specific Relief Act, 1877, so far as 
it is material for the purpose of this case 
provided that where a decree for speci- 
fic performance of a contract of sale 
or of a contract to take a lease has 
been made and the purchaser or lessee 
makes default in payment of the pur- 
chase money, which the Court has 
ordered him to pay, the decree may 
be rescinded as regards the party in 
default either by a suit or by an appli- 
cation. The right to rescind the decree 
under the section can arise only if the 
purchaser makes default in paying the 
purchase money ordered to be paid 
under the decree. Before the lapse of 
a reasonable time from the date of the 
decree, the appellant could have no 
right to have the decree rescinded on 
the ground of default of the purchaser. 
To put it in other words, the right of 
the appellant to have the decree re- 
scinded was dependent upon the de- 
fault of the purchaser in paving the 
purchase money. Such a default had 
not occurred when the Specific Relief 
Act, 1877, was repealed, as a reasonable 
time for the performance of the obli- 
gation under the decree had not elaps- 
ed from the date of the decree. The 
more important reason why there was 
no default in this case was that the 
execution of the decree in suit No. 600 
of 1961 was stayed by orders of the 
trial and appellate Court till August 
26, 1964. We, therefore agree with the 
finding of the Division Bench that appel- 
lant had no accrued right on the date of 
the repeal to file an application under 
Section 35 of the Specific Relief Act, 
1877, which was saved under Section 6 
of the General Clauses Act 1897. The 
mere right to take advantage of the 
provisions of an Act is not an 
accrued right (See Abbott v. The 
Minister for Lands, 1895 AC 425). 


20. We also agree with the 
finding of the Division Bench that 
since Section 28 of the Specific Relief 
Act, 1963, provides only for an applica- 
tion for rescission of a decree for speci- 
fic performance for the sale or lease 
of immovable property, no application 
to rescind a decree for specific per- 
formance of an agreement to sell mov- 
ables. would lie under that section. 
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21. The question then is whe- 
ther the application was maintainable 
under any other provision of the law. 
The Specific Relief Act, 1963, is not an 
exhaustive enactment. It does not con- 
solidate the whole law on the subject. 
As the preamble would indicate, it is 
an Act “to define and amend the law 
relating to certain kinds of specific re- 
lief”. It does not purport to lay down 
the law relating to specific relief in all 
its ramifications. In. Ramdas Khatau 
and Co. v. Atlas Mills Co., Ltd., ATR 
1931 Bom 151it was held that the 
Specific Relief Act 1877, was not ex- 
haustive. In Rahmath Unnissa Begum 
v. Shimoga Co-operative Bank Ltd., AIR 
1951 Mys 59 the Court said that the 
Specific Relief Act, 1877, is founded 
on English equity jurisprudence and 
that it is permissible to refer to 
English Law on the subject wherever 
the Act did not deal specifically with 
any topic (Sse also Firm Kishore 
Chand Shiva Charan Lal v. Budaun 
Electric Supply Co. Ltd., AIR 1944 AIT 
66 at p. 77. Although a matter on 
which the Act defines the law it might 
generally be exhaustive, the Act as a 
whole cannot be considered as exhaus- 
tive of the whole branch of the law of 
Specific performance. 


22. It is settled by a Iong course 
of decisions of the Indian High Courts 
that the Court which passes a decree 
for specific performance retains control 
over the decree even after the decree 
has been passed. In Mahommad- 
alli Sahib v. Abdul Khadir Saheb, 
(1930) 59 Mad LJ 351 it was held 
that the Court which passes a 
decree for specific performance has 
the power to. extend the time fixed 
in the decree for the reason that Court - 
retains control over the decree, that 
the contract ketween the parties is not 
extinguished by the passing of 
a decree for specific perfor- 
mance and that the contract subsists 
notwithstanding the passing of 
the decree. In Pearisundari Dassee 
v. Hari Charan Mozumdar Chowdhury, 
(1888) ILR 15 Cal 211 the Calcutta High 
Court said that the Court retains con- 
trol over the proceedings even after 
a decree for Specific performance has 
been passed, that the decree passed in 
a suit for specific performance is not a 
final decree and that the suit must be 
deemed to be pending even after the 
decree. The same view was taken in 
Someshwar Dayal v. Widow of Lalman 
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Shah, ATR 1958 All 488. In Anandilal 
Poddar v. Gunendra Kr. Roy, AIR 1°66 
Cal 107, Ray, J. speaking for the 
Court, said that the Court 
retains control over trie matter even 
after passing a decree for specific per- 
formance and that virtually, the decree 
is in the nature of a preliminary one. 
In Tribeni Tewary v. Ramratan 
Nonia. AIR 1959 Pat 460 
Held that the Court retains seisin of 
the case notwithstandinz the fact that 
a decree for specific performance has 
been passed and that tke decree is ze- 
ally in the nature of a preliminery 
decree. Fry in his book (Fry on Specific 
Performance 6th Edn. p. 546 on Specific 
Performance) states the Taw in England 
as follows :— 


“It may and not infrequently does 
happen that after judgment has been 
given for the specific performance of 
a contract, some further “relief be- 
comes necessary, In consequence of cne 
or other of the parties making default 
In the performance of scmething which 
ought under the judgment to be per- 
formed by him or on his part; as “or 
instance, where a vendcr refuses or is 
unable to execute a prover conveyar.ce 
of the property, or a purchaser to pay 
the purchase money........« 


_ “There are two kinds of relef 
after judgment for specific perfor- 
mance of which either party to the 


contract may, in a proper case, avail 
himself: 

*(i} He may obtain (on motion in 
fhe action) an order appointing a defi- 
nite time and place for the completion 
of the contract by payment of the un- 
paid purchase-money and delivery over 
of the executed conveyance and tizle 
deeds, or a period within which the 
fiudgment is to be obeyed, and, if the 
other party fails to okey the ord2r, 
may thereupon at once issue a writ 
of sequestration against the ce- 
faulting party’s estate and effects...... 


= “(@i) He may apply to the Court 
(by motion in the action) for an orcer 
rescinding the contract. On an applica- 
tion of this kind, if it appears that the 
party moved against has positively 
refused to complete the contract, its 
immediate rescission may be ordered: 
otherwise, the order will be for rescis-~ 
sion in default of compietion within a 
H time...... i 


In Halsbury’s Laws of 
England, (Halsbury’s Laws of England, 


it was 
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3rd Edn. Vol. 36, 351-2) the lawis 
stated as under: 

“Ancillary relief may be obtained 
after judgment in an action for specific 
performance where such further relief 
becomes necessary .....-... 


“Either party may also obtain an 
order rescinding the contract in default 
of completion within a fixed time.” 

24. As the Court retained con- 
trol over the matter despite the decree, 
it was open to the Court, when it was 
alleged that the party moved against 
has positively refused to complete the 
contract to entertain the application 
and order rescission of the decree if 
the allegation was proved. We, there- 
fore, think that the application of the 
appellant was competent. 


25. It was contended on behalf 
of Mundhra that he was always ready 
and willing to pay the purchase money 
but since the decree did not specify 
any time for payment of the money, 
there was no default on his part. In 
other words, the contention was that 
Since the decree did not specify a time 
within which the purchase money 
should ke paid and, since an applica- 
tion for fixing the time was made by 
the appellant and dismissed by the 
Court, Mundhra cannot be said to have 
been in default in not paying the pur- 
chase money so that the appellant 
might apply for rescission of the 
decree. If a contract does not specify 
the time for performance, the law will 
imply that the parties intended that 
the obligation under the contract should 


be performed within a reasonable. 


time. Section 46 of the Contract Act 
provides that where, by a contract, a 
promisor is to perform his promise 
without application by the promisee, 
and no time for performance is speci- 
fied, the engagement must be perform- 
ed within a reasonable time and the 
question “what is reasonable time” is, 
in each particular case, a question of 
fact. We have already indicated that 
the contract between the parties was 
not extinguished by the passing of the 
decree, that it subsisted notwithstand- 
ing the decree. It was an implied term 


of the contract and, therefore, of the 


decree passed thereon that the parties 
would perform the contract within a 
reasonable time. To put it in 
other words, as the contract sub- 
sisted despite the decree and as 
the decree did not abrogate or modi- 
fy any of the express or implied terms 
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of the contract, it must be presumed 
that the parties to the decree had the 
obligation to complete the contract 
within a reasonable time. 


26. The matter can be Jooked 
at from another angle. Mundhra, by 
exercising the option to purchase the 
51 per cent shares, became entitled to 
obtain a conveyance of the shares from 
the appellant on payment of the pur- 
chase money. There was no provision 
in the agreement at what time or 
within what period after the exercise 
of the option the appellant should con- 
vey the shares against the payment of 
the purchase money. But it was open 
to either party to make time essential 
by intimating the other party after a re- 
asonable period about it after expressing 
its or his readiness and willingness to 
perform its or his obligation under the 
contract. That liberty was not taken 
away because a decree has been pass- 
ed for specific performance of the con- 
tract without fixing the time for the 
performance. The appellant could, 
therefore, have called upon Mundhra 
to pay the purchase money and take 
delivery of the shares within a reasons 
able time. The fact that the decree did 
nct fix a time for completing the con~ 
tract did not prevent either party from 
demanding performance from other 
party within a reasonable time and thus 
make time essential, as the parties had 
that liberty before the decree was 
passed and the decree did not abrogate 
that liberty in any way, and if the party 
from whom performance was demand- 
ed evinced by his conduct that he was 
unwilling to perform his part, then it 
was open to the party claiming per- 
formance to rescind the contract and 
obtain an order from the Court adjudg- 
ing rescission of the contract and the 
decree thereon. We do not think, in 
case the Court comes to the conclusion 
that the party moved against has by 
conduct «evinced an intention not to 
perform his part of the contract, the 
fact that no time has been fixed in the 
decree would preclude it from adjudg- 
ing the contract as rescinded. The ob- 
servation of Fry already quoted does 
not mean that unless a time is specifi; 
ed in the decree there can be no de- 
fault. It only means that if the conduct 
of the party moved against is equivo- 
cal, an order for rescission will be 
made only in default of completion 
within a specified time. Nor can the 
observation quoted above from Hals- 
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bury’s Laws of England bear any 
other construction. We have already 
indicated that section 28 of the Speci- 
fic Relief Act, 1963, deals only with 
rescission of a decree for specific per- 
formance of an agreement to sell or 
lease immovable property and so the 
terms of the section are hardly rele- 
vant in deciding the question whether 
there can be default without fixing 
the time for performance in a decree 
for specific performance of an agree- 
ment to sell movables. We think it un< 
necessary to decide the question whe- 
ther, under any circumstances, there 
can be default of performance where 
a decree for specific performance of 
an agreement to sell or lease iramov= 
able property does not specify the time 
of performance for the purpose of an 
application for rescission of the decree 


2i. It is no doubt true that 
after the decree in suit No. 600 of 1961, 
a stay was obtained by the appellant 
preventing the execution of the decree: 
an appeal was also preferred against 
that decree and a stay obtained for 
the same purpose, from the appellate 
court and that tne order continued in 
force till the disposal of the appeal on 
August 26, 1965. Till then, there can 
be no question of Mundhra being in de- 
fault because he was not required by 
the orders of Court to perform his part 
of the obligation under the decree. But 
the question is, was he in default after 
August 26, 1965, in performing his part 
of the obligation under the decree? 
Counsel for Mundhra relied upon the 
observations in the order of Ray J. 
passed on the application on the Mas- 
ter’s summons as well as in the order 
passed in the appeal (No. 286 of 1965) 
therefrom on August 18, 1966, to show 
that there was no offer by the appel- 
lant to deliver the shares and, there- 
fore, Mundhra was not in default in 
paying the purchase money. It will be 
recalled that on July 13, 1966, Sen J. 


-~ passed the order in suit No. 2005 of 


1965 directing Mundhra to pay the 
purchase price and take delivery of 
the shares from the receiver. The 
learned Judge further directed that 
the lien, if any, of Turner Morrison 
would shift to the purchase money to 
be paid to the receiver. This order, 
though passed in suit No. 2005 of 1965 
in which Mundhra was enot a party, 
was communicated to him by the lef- 
ter of the appellant dated January 1% 
1967. Even before that. two letters had 
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een sent on July 28 anc. July 29, 1966 


by the appellant’s solicitors to Mun- 
dhra asking him to be ready with the 


Sum to take delivery of the shares be- 


fore the Court hearing appeal No. 286 
of 1965. This was refused by Mundhra 
by his letter dated August 2, 1966. In 
the reply of Mundhra dated January 
25, 1967, to the letter dated January 
11, 1967, from the appelant, he raised 
the objection that the appellant was 
not in a position to give delivery of the 
shares and that the order dated July 
13, 1966, was not binding on him, as 
he was not a party to the suit in which 
the order was passed. As the receiver 
had the shares in his possession, there 
was no point in the objection raised by 
Mundhra that the appel_ant was not in 
a position to deliver the shares. In 
other words, the receiver had the 
shares in his possession, and as there 
was an order by the Court directing 
the receiver to deliver possession of 
the shares on payment cf the purchase 
Money subject to the order of the 
Court hearing appeal No. 286 of 1965, 
there was no substance in the objec- 
tion that the appellant was not in a 
position to deliver the shares. Mun- 
dhra did not raise any objection on the 
score that the appellate court has not 
made any direction asking him to pay 
the purchase money as against the 
delivery of the shares by the 
receiver or that the receiver was 
not directed by that Court to 
deliver the shares. Tne only legi- 
timate inference from his conduct 
is that Mundhra was deliberately put- 
ting forward the plea that the appellant 
was not in a position zo deliver the 
shares and that it was not ready and 
willing to perform its part of the con- 
tract only to avoid payment of the 
purchase money. Nor is there any sub- 
stance in the contention of counsel for 
Mundhra that because the appellant 
obtained a stay of the crder passed by 
Masud J. giving Mundhra a fortnight’s 
time to pay the purchese money for 
taking delivery of the shares, the ap- 
pellant was precluded from contending 
that Mundhra committed default in 
the payment of the amount. In other 
words, there is no point in the conten- 
tion of counsel that since the appellant 
itself obtained a stay of the order pass- 
ed by Masud J. giving liberty to Mun- 
dhra to pay the purchase money within 
a fortnight from the date of the order, 
the appellant prevented Mundhra from 
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performing his part of the obligation 
under the decree in suit No. 600 of 
1961. When the appellant came to the 
Court with its application for rescis- 
sion, there was already a rescission of 
the contract and the dectee by its let- 
ter dated February 11, 1967, stating 
that Mundhra had forfeited his right 
to purchase the 51 per cent shares in 
pursuance of the decree in suit No. 600 
of 1961, as he failed to fulfil his obli- 
gation in pursuance to the notice of 
the appellant on January 11, 1967. It 
only wanted a declaration by adjudge- 
ment by the Court that it was justifi- 
ed in doing so. A court generally ad- 
judicates upon the antecedent rights of 
the parties. When a Court adjudges 
rescission of a contract or a decree, it 
is only concerned with the question 
whether the person rescinding it was 
justified in doing so. The Court does 
not create any right which parties did 
not possess when it makes a declara- 
tion that a contract has been validlv 
rescinded. Merely because it is neces- 
sary for the Court to pass an order 
of rescission, when a controversy ari- 
ses, it does not follow that it is the 
Court that rescinds the contract. The 
Court is only passing upon the validity 
of the rescission already made by the 
party. In Abram Steamship Co. Lid. 
v. Westville Shipping Co. Ltd., 1923 
AC 773 at p.‘781, their Lordships of 
the House of Lords said: 


“Where one party to a contract 
expresses by word or act In an un- 
equivocal manner that by reason of 
fraud or essential error of a material 
kind inducing him to enter into the 
contract he has resolved to rescind it, 
and refuses to be bound by it, the ex- 
pression of his election, if justified by 
the facts, terminates the contract, puts 
the parties in statu quo ante and res- 
tores things, as between them, to the 
position in which they stood before 
the contract was entered into. It may 
be that the facts impose upon the party 
desiring to rescind the duty of making 
restitutio in integrum. If so, he must 
discharge that duty before the resci- 
ssion is, in effect accomplished; But if 
the other party to the contract ques- 
tions the right of the first to rescind, 
thus obliging the latter to bring an 
action at law to enforce the right he 
has secured for himself by his elec- 
tion, and he later gets a verdict, it is 
an entire mistake to suppose that it is 
this verdict which by itself terminates 
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the contract and restores the antece- 
dent status. The verdict is merely the 
judicial determination of the fact that 
the expression by the plaintiff of hbis 
election to rescind was justified, was 
effective, and put an end to the con- 
Fi o2 L C POREO k 

28. The rigbts of the parties 
became crystallized when the appel- 
lant, by its letter dated February 11, 
1967, rescinded the contract and the 
decree based thereon and when 
Masud J. adjudged that the contract 
and the decree be rescinded. Mundhra 
cannot, therefore, complain that he 
was prevented by the appellant from 
paying the purchase money in pursu- 
ance of the order of Masud J. and 
resist the prayer for rescission. 


29. There is no substance in 
the contention of counsel for Mun- 
dhra that the appellant was not in.a 
position to give a good title to the 


shares because Turner Morrison has a 


lien upon the shares. -The question 
whether Turner Morrison has a lien 
upon the shares has been finally decid- 
ed by this Court in appeal No. 1223 
(N) of 1970 filed by Turner Morrison, 
holding that they have no lien in res- 
pect of these shares. 


30. It was contended that if 
Mundhra committed default in pay- 
ment of the purchase money, the 
remedy of the appellant was to exe- 
cute the decree for specific perfor- 
mance as the decree was a decree in 
favour of both the appellant and Mun- 
dhra and that the decree in favour of 
the appellant was a decree for money. 


31. A decree for specific per- 
formance is a decree in favour of both 
the plaintiff and the defendant in the 
suit. In Heramba Chandra Maitra v. 
Jyotish Chandra Sinha, AIR 1932 Cal. 
579 Rankin C. J., speaking for the 
Court, said that a decree for specifie 
performance operates in favour of both 
plaintiff and defendant and that the 
decree is capable of being executed by 
either (See also Bai Karimabibi v. Ab- 
derehman Sayad Banu. AIR 1923 Bom. 
26. Counsel for Mundhra, therefore, 
argued that it was open to the appel- 
lant to have executed the decree and 
realised the purchase money from 
Mundhra instead of resorting to the 
remedy of rescission. Order 21, rule 30 
provides for execution of a decree for 
money. That rule can possibly have 
no application to the execution of a 
decree for specific performance, first- 


A.I. R. 
Iy for the reason that a specific mode 
for execution of a decree for specific 
performance is provided by Order 21 
Rule 32 and secondly, because no 
decree for money is passed in a suit 
for specific performance. Order 21, 
Rule 32 provides as follows: 


“(1) Where the party against whom 
a decree for the specific performance 
of a contract, or for restitution of con- 
jugal rights, or for an injunction, has 
been passed, has had an opportunity of 
obeying the decree and has wilfully 
failed to obey it, the decree may be 
enforced in the case of a decree for 
restitution of conjugal rights by the 
attachment of his property or, in the 
case of a decree for the specific per- 
formance of a contract or for an in- 
junction by his detention in the civil 
prison, or by the attachment of his 
property or by both. 

*“(2) Where the party against 
whom a decree for specific perfor- 
mance or for an injunction has been 
passed is a corporation, the decree may 
be enforced by the attachment of the 
property of the corporation or, with 
the leave of the Court, by the deten- 
tion in the civil prison of the directors 
or other principal officers thereof, or 
by both attachment and detention. 


(3) Where any attachment under 
Sub-rule (1) or sub-rule (2) has 
remained in force for one year, if the 
judgment-debtor has not obeyed the 
decree and the decree-holder has ap- 
plied to have the attached property 
sold, such property may be sold; and 
out of the proceeds the court may 
award to the decree-holder such com- 
pensation as it thinks fit, and _ shall 
pay the balance (if any) to the judg- 
ment-debtor on his application. 

(4) Where the judgment-debtor 
has obeyed the decree and paid all 
costs of executing the same which he 
is bound to pay. or where, at the end 
of one year from the date of the attach- 
ment, no application to have the pro- 
perty sold has been made, or if made 
has been refused, the attachment shall 
cease. 


l *(5) Where a decree for the speci- 
fic performance of a contract or for an 
injunction has not been - obeyed, the 
Court may, in lieu of or in addition to 
all or any of the processes aforesaid, 
direct that the act requirefl to be done 
may be done so far as practicable by 
the decree-hclder or some other per- 
son appointed by the Court, at the cost 
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of the Judgment-debtor, and upon the 
act being done the expenses incurred 
may be ascertained in such manner as 
the Court may direct and may be 
recovered as if they were included in 
the decree.” \ 


o BR The execution of a decree 
for specific performance can only be 
in the manner prescribed by this rule: 
sub-rule (1) of the rule says that ifa 
decree for specific performance is not 
obeyed, the decree is to be enforced by 
the detention of the party in, default 
in the civil prison or Ey attachment of 
his property or by both. The detention 
in the civil prison of the party who 
failed to obey the decree and the 
attachment of his property are simply 
the means to compel him to obey the 
decree. That is made clear by sub- 
rule (3) which says that if the judg- 
ment-debter has failed to obey the 
decree when the attachment has 
remained in force for one year, the 
property attached may be sold and out 
of the proceeds the decree-holder may 
be awarded such comdensation as the 
Court thinks fit. ‘Sub-rule (5) which 
provides that the Court may direct the 
act required to be done may be done 
by the decree-holder or some other 
person appointed by the Court can 
oniy refer to an act other than an act 
of payment of money. We do not think 
that the appellant could have execut- 
ed the decree against Mundhra as a 
money decree and realised the purchase 
money from him. Therefore, if Mun- 
dhra refused to pay the purchase 
money, there was noting which pre- 
vented the appellant from applying for 
rescission of the decree. 


33. It was then contended that 
the attachments of the decree in suit 
No. 600 of 1961 by the creditors of 
Mundhra prevented h:m from tender- 
ing the purchase mon=y to the appel- 
lant and take delivery of the shares as 
the attachments prevented him from 
obtaining satisfaction of the decree by 
paying the purchase money and ob- 
taining delivery of the shares. In other 
words, the contention was that þe- 
cause of the attachments Mundhra 
could not have paic the purchase 
money to the appellant as that would 
have been in contrevention of the 
orders of the Court attaching the 
decree. We do not think that there is 
any substance in this contention. If 
the creditors of Mundhra attached the 
decree and he was prevented from 


tendering the money because of the 
attachment, he has only to blame him- 
self. The only question with which 
the Court is concerned is whether 
Mundhra has disabled himself from 
performing his part of the obligation 
under the decree. The inability to pay 
off the creditors was the proximate 
cause of the attachments and the res- 
ponsibility for the same was that of 
Mundhra. The fact that the attach- 
ments prevented him from perform- 
ing his part of the obligation under 
the decree or obtaining satisfaction 
thereof would not make him any the 
less a defaulter, so far as the perfor- 
mance of his part of the obligation 
under the decree is concerned. Nor is 
there any substance in the contention 
of counsel for Mundhra that the 
attachment by Bank Hoffman of the 
51 per cent shares under the order of 
the District Judge of Delhi-made it 
impossible for the appellant to deliver 
the shares to Mundhra, as the attach- 
ment order directed that the 51 per 
cent shares should be produced before 
the Calcutta High Court for delivery 
to Mundhra against payment of the 
consideration mentioned in the decree 
in suit No. 600 of 1961. 


34. We, therefore, allow the 
appeal and set aside the judgment 
under appeal and order the rescission 
of the decree for specific performance 
passed in suit No. 600 of 1961. We 
direct Shri K. B. Bose, Barrister, Mem- 
ber, Bar Library Club, Calcutta High 
Court, the receiver appointed in suit 
No. 2005 of 1965, and who was ap- 
pointed as receiver of the shares by 
the proceedings dated July 14, 1969, of 
Masud J. in suit No. 600 of 1961, to 
produce the 2,295 shares before this 
Court and give custody of the same 
to the Registrar of this Court. The 
Registrar will hand them over to the 
appellant. 


33. The Registrar will ‘issue 
notice to Shri K. B. Bose to produce 
the shares in this Court in pursuance 
of this judgment. 


36. 


We allow the appeal with 
costs. : 


Appeal allowed. 
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Gopal and others, Appellants v. 
The State of Rajasthan, Respondent. 


Criminal Appeal No. 111 of 1969, 
D/- 8-2-1972. 

Penal Code (1860), S. 97 — Right 
of defence of person — Appreciation of 
evidence. DB. Cr. App. No. 537 of 
1966 dated 23-4-1969 (Raj.) Reversed 

(Para 5) 

Where the injuries which were in- 
flicted on the members of the accused 
party were so numerous and extensive 
and even involved two ladies one of 
whom was about 75 to 80 years of age 
then this would support the defence 
that the injuries which were inflicted 
by the accused were caused in defence 
of their person when they had been 
attacked in the house of one of the ac- 
cused. From the mere fact that the 
blood stains were found at the house 
of one of the complainants and that 
the other complainant was also found 
injured in his house it cannot be said 
that after the party of the complainants 
had injured the accused persons in 
their house including their female 
members the male members went arm- 
ed to the house of one of com- 
plainants and there caused fatal inju- 


Ties to the complainants. DB. Cr. App.. 


No. 537 of 1966 dated 23-4-1969 (Raj.) 
Reversed. (Para 5) 
Mr. R. L. Kohli, Advocate, for Ap- 
pelNants; Mr. K. B. Mehta, Advocate, 
for Respondent. 
The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Rajasthan High Court. 


2.: Five persons were tried by 
the Sessions Judge, Ganganagar, on 
charges under Sections 147, 449, 307 


and 302 read with S. 149, Indian Penal. 


Code. According to the case of the 
prosecution Adram, Sohanlal and 
Kashiram were sitting at the house of 
Adram when Dhanpat appellant came 
there in a state of intoxication. He 
started hurling abuses and was asked 


*(D.B. Cri. Appeal No. 537 of 1966, 
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to leave. Dhanpat went towards his 
house and returned after a short time 
armed with a Gupti. He was accompa- 
nied by Gopal who had a Barchha and 
Dhonkal who was armed with a Kassia. 
The wives of Gopal and Dhonkal Mst. 
Chawali and Mst. Kheevni were armed 
with lathis and accompanied the other 
assailants. It may be mentioned that 
Gopal and Dhonkal are brothers and 
Dhanpat is the son of Gopal. It was 
alleged by the prosecution that Dhan- 
pat attacked Sohanlal with the Gupti, 
Gopal hit him on his head with 
Barchha and Dhanpat hit Adram 
with Kassia. Tnis attack was at- 
tributed to some old enmity be- 
tween the assailants and Adram 
and Sohanlal. This was the pro- 
Secution case as embodied in the first 
information report which was lodged 
my Madu Ram P. W. 2 at Police Station 
Bhadra on 12th September 1965 at 
11 p.m. Bhadra is at a distance of 19 
miles from village Kunji where the 
occurrence is alleged to have taken 
place. The learned Sessions Judge found 
that S. 149 could not be applied to the 
facts as found by him and each accus- 
ed person would be liable for his indi- 
vidual action. It was held that the 
grievous injuries on the head of Sohan- 
lal were caused by Gopal. He found 
him guilty under S. 302, Indian Penal 
Code, and sentenced him to imprison- 
ment for life. He was also convicted 
under S. 324, Indian Penal Code, for 
causing injuries to Adram and award- 
ed a sentence of one year’s rigorous 
imprisonment on that count. The two 
Sentences were to run concurrently. 
Dhonkal was convicted under S. 324, 
Indian Penal Cade, for causing injuries 
to Sohanlal and Adram and was sen- 
tenced to 11/2 year’s rigorous impri- 
sonment. Dhanpat was convicted under 
the same provisions for causing inju- 
ries to Sohanlal and was awarded one 
year’s rigorous imprisonment. Mst. 
Kheevni and Mst. Chawali were con- 
victed under S. 323 Indian Penal Code 
and were directed to pay a fine of Rs. 
50/- each; in default they were to un- 
ee a simple imprisonment for 15 
ays. 


3. The convicted persons filed 
an appeal to the High Court. Now on 
the side of the complainants Sohanlal 
deceased had sustained fou? injuries 
which were all inzised wounds. The 
first one was an incised wound on the 
upper part of the right parietal region 
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and the second one on the lower part 
of that region. Indeed it were these 
injuries which‘ultimately caused his 
death. Adram had suscained seven in- 
juries four of which were incised 
wounds, two contusions and one abra- 
sion, all the injuries being simple. 
Maduram had three contusions and 
two abrasions the injuries being sim- 
ple in nature. Out of all the accused 
persons Gopal had a contusion on the 
medial surface of dorsum of left head, 
a curved incised wound on the right 
side of the parietal region, a contusion 
on the left shoulder region and an 
abrasion. The first injury was griev- 
ous and the others were simple in na- 
ture. Injury No. 2 had been caused by 
a sharp-edged weapon. Dhonkal had 
six contusions, one cortused wound on 
the right parietal region and haematoma 
on the left side of his sack. The in- 
juries were simple. Dhanpat had four 
contusions and one abrasion injuries 
being simple. Mst. Kneevni had one 
contused wound on the right side of 
the frontal region and three contusions. 
Mst Chawali had two contusions and 
five incised wounds on the left parito 
occipital region connecting one with 
the other. The third :njury had been 
caused by a sharp-edged weapon. 


4. The defence of the accused 
persons was that the complainant party 
had come to the house of Gopal armed 
with weapons and the7 had started in- 
flicting injuries on all the five accus- 
ed persons. Dhanpat thereupon picked 
up a Kassia and moved it in all direc- 
tions and dealt blows to the members 
of the complainant party. It was deni- 
ed that the accused persons went to 
the house of Adram. It is apparent 
that the case of the accused persons 
was that whatever injuries had been 
inflicted on the deceased or on others 
had been inflicted in exercise of the 
right of defence of person when the 
complainant party came to Gopal’s 
house and started attecking them. The 
Sessions Judge had rejected the de- 
fence case that any inzident took place 
at the house of Gopal. The High Court 
did not agree with tais finding com- 
pletely. In its opinion a part of the 
incident took place at the house of 
Gopal. After considering the evidence 
this is what the High Court observed: 

“It cafinot, therefore, be ruled out 
that when Dhanpat abused Adram and 
Sohanlal, these persons accompanied 
by some other persons went to the 


‘assaulted the 
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house of Dhanpat and there beating 
was administered to the ladies of the 
family of Gopal and also to the male 
accused. The male accused, in order 
to wreak vengeance, may have 
taken up the weapons such as 
Ex-l1 and Ex. 6 produced by the pro- 
secution at the trial, and may have 
complainant-party. It 
appears that the male-accused, name- 
ly, Gopal, Dhonkal and Dhanpat did 
not leave the matter by driving away 
Adram and Sohanlal and others from 
their house but pursued them and 
went to the house of Adram which 
was at a distance of about fifty steps 
from the house of Gopal as deposed by 
Sheodansingh P. W. 8 and at that place 
they caused fatal injuries to Sohanlal 
and may have caused further injuries 
to Adram and Maduram.”’ - 


The High Court set aside the con- 
viction of Mst. Kheevni and Mst. Cha- 
wali and also acquitted Gopal of the 
charge under S. 302, Indian Penal 
Code, but convicted him under S. 326 
read with S. 34, Indian Penal Code, and 
sentenced him to three years’ rigorous 
imprisonment. Dhonkal and Dhanpat 
were also convicted under the same 
provisions and each of them was sen- 
tenced to one year’s rigorous imprison- 
ment. The conviction and sentence on 
other Counts was maintained. 


5. Counsel for the appellants 
before us has contended that the view 
of the High Court that after the party 
of the complainants had injured .the 
accused persons in their house includ- 
ing their female members the male 
members went armed to the house of 
Adram and there caused fatal injuries 
to Sohanlal and further injuries to 
Adram and Maduram is based on pure 
conjecture and there is no evidence 
whatsoever to support such a conclu- 
sion. We have not been shown any 
evidence on which the aforesaid con- 
clusion could be based except that the 
blood stains were found at the house 
of Adram and that Sohanlal was also 
found injured in his house. The in- 
juries which were inflicted on the mem- 
bers of the accused party were so nu- 
merous and extensive and even in- 
volved two ladies. This lends support 
to the case set up in defence that the 
injuries which were inflicted by the 
accused were caused in defence of 
their person when they had been 
attacked in the house of Gopal. It is 
somewhat significant and this fact has 
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been stressed by the High Court also 
that one of the ladies, namely, Mst. 
Chawali was about 75 to 80 years of 
age. We are unable to agree with the 
High Court that Gopal could be con- 
victed under S. 326 read with S. 34, 
Indian Penal Code, as had been done 
by the High Court nor can the convic- 
tion of Dhonkal and Dhanpat be sus- 
tained under those provisions as' was 
the view of the High Court. Mst. Cha- 
wali and Mst. Kheevni had already 
been acquitted by the High Court and 
therefore the only persons left whose 
case required consideration was that 
of Gopal, Dhonkal and Dhanpat. In 
our opinion the prosecution has not 
excluded the-possibility of Sohanlal 
having gone to the house of Adram 
after receiving the injuries in the 
house of Gopal. None of these persons, 
therefore, were guilty of any offence 
as injuries to Sohanlal and Adram 
which were inflicted were in exercise 
of the right of defence of person. 

6. The appeal of Gopal, Dhan- 
pat and Dhonkal is consequently al- 
lowed and they are acquitted. They 
were released on bail and their bail- 
bonds shall stand cancelled. 

Appeal allowed. 
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whom corrupt practice allesed—Effect. 


. If the allegations made in the elec- 
tion petition against a candidate 
amounts to the commission of a corrupt 
practice by him it is- obligatory on the 
part of the election petitioner to join 
him as a respondent to the petition. It 
is equally clear that in that event the 
petition becomes liable to dismissal. 
(Para 10) 
_ (B) Representation of the People Act 
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Allegation. against a candidate in 
election petition that while hearing the 
objection the Returning Officer allow- 
ed irrelevant personal aspersions to 
be cast against the election petitioner 
by such candidate coupled with further 
allegation that on inquiry the election 
petitioner came to learn that the Re- 
turning Officer had been influenced by 
does not amount to making an allegation 
of corrupt practice against the candi- 
date concerned. - , (Para 10) 


(C) Constitution of India, Art. 133 
— New plea. 

Where in the absence of any plead- 
ings or issues in respect of a matter no 
material has been placed on the record 
in relation to it in the High Court 
nor was the matter pursued in cross- 
examination, the matter could not be 
raised for the first time in appeal be- 
fore the Supreme Court. 

(Para 12) 


(D) Custom (Orissa) —Custom of 
Munda tribe — Marriage — Effect. 


Once the marriage of a Munda 
male with a non-Munda female is ap- 
proved or sanctioned by the Parha 
Panchayat they become members of 
the community. (Para 22) 


(E) Constitution of India, Art. 342 
— Acquisition of membership of tribe 
by marriage. . 

Even if a female is not a member 
of a tribe by virtue of birth she having 
been married toa tribal after due 
observance of all formalities and after 
obtaining the approval of the elders of 
the tribe would belong to the tribal 
community to which her husband þe- 
longs on the analogy of the wife taking 
the husband’s domicile. 

(Para 23) 
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The Judgment of the Court “was 
delivered by 


GROVER, J.:— This is an appeal 
from a J udgment of the Patna 
High Court holding chat the no- 
mination papers of the 
pondent Smt. Jahan Ara Jaipal 
Singh had been illegally rejected by 
the Returning Officer. For that reason 
the election of the returned candidate 
Shri N. E. Horo from the 51 Khunti 
Parliamentary (Scheduled Tribe) Con- 
doled in the State oi Bihar was set 
aside. 


; 2. On May 1, 1670 the Election 
Commission of India issued a notifica- 
tion calling upon the above-named 
Parliamentary Constituency to elect a 
Member to the Lok Sabha in the 
vacancy caused by the death of late 
Shri Jaipal Singh. The last date for 
filing the nomination papers was May 8, 
1970. The date for scrutiny was May 9 
1970, Several persons filed nomina- 
tion papers including Theodore Bodra 
and others. Two nomination papers 
were filed on behalf of the respondent 


who was a Congress (Ruling) candidate. 


for the aforesaid by-election Accord- 
ing to the respondent she was the widow 
of late Shri Jaipal Singh and was a 
member of the Munda: Scheduled Tribe 
In the State of Bihar. She filed cer- 
tain certificates to that effect. Bodra 
filed an objection petition to the nomi- 
nation papers of the respondent. The 
Returning Officer, after hearing argu- 
ments, passed an order rejecting the 
nomination papers of the respondent. 
The nomination papers of all the other 
candidates were accepted. After the 
polling took place the result of the 
election was announced on June 3, 
1970 and the appellant Shri Horo was 
declared elected to the Lok Sabha. On 
July 8, 1970 the respondent filed an 
election petition. 


3: In the election petition it 
was stated inter alia that the petitioner 
(who is now respondent before us) was 
the widow of late Shri Jaipal Singh 
and belonged to the Munda Scheduled 
Tribe although she was a Christian by 
religion. It -was avərred in Para- 
graph 3 of the petition that according 
to the Munda Customary Law when a 
Munda male married outside the 
Munda Tribe if his marriage is accept- 
ed by the Tibe he cortinues to be a 
member of that Tribe and his wife also 
acquires its membership It was plead- 
ed that the wife being a member of 
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her husband’s family had the right of 
succession to her husband’s property as 
well. In Para 4 of the netition it was 
stated that the petitioner was a Tamil 
by birth. She married late Shri Jaipal 
Singh in the year 1954 according to the 
rites and rituals of Mundas in the pre- 
sence of Parha Raja, Parha Munda, 
Parha Pahan, relatives of the deceased 
and the members of the Tribe at Mora- 
badi a Mohalla of Ranchi. In Para- 
graph 5 the ceremonies which were 
performed according to Munda Custom 
were mentioned. These ceremonies 
inter alia were the washing of the wife’s 
feet by the elder sister of the husband 
and the holding of the feast of the male 
goat meat and drinks of Handia etc. 
A new name was given by her mother- 
in-law to the petitioner, that name 
being Lankashri. All these functions 
were witnessed by Parha Raja, Parha 
Munda, Parha Pahan and other mem- 
bers of the Tribe. In Paragraph 6 
more details were given of the various 
other ceremonies also which were per- 
formed in connection with the marriage. 
After referring to the relevant provi- 
sions of the Representation of the 
People Act 1951, hereinafer called the 
‘Act’, it was stated that the Returning 
Officer had illegally allowed irrelevant 
personal aspersions to be cast against 
the petitioner by her opponents. It was 
alleged that the Returning Officer had 
been influenced by Bodra who was the 
Chairman of the Bihar Legislative 
Council. The decision of the Return- 
ing Officer that the status of a Munda 
could be acquired only by birth and 
not by marriage and that the petitioner 
did not belong to the Munda Schedul- 
ed Tribe was challenged principally on 
the ground that the returning Officer 
had not considered the custom by which 
if a Munda male marries a woman not 
belonging to Munda Tribe and that if 


accepted by the Tribe the wife 
acquires the membership thereof. 
4. In his written statement the 


returned candidate Shri Horo maintain- 
ed that even though the election peti- 
tioner might be living as wife of late 
Shri Jaipal Singh she was never marri- 
ed in accordance with the custom of 
the Munda Tribe prevalent in Chhota 
Nagpur. It was denied that she was 
ever accepted as a member of the 
Munda community as no such custom 
is prevalent in that community. It was 
denied that the ceremonies and rituals 
mentioned in the election petition had 
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been performed in respect of the 
marriage of the election petitioner with 
the late Shri Jaipal Singh. In Para- 
graph 25 of the written statement 
it was asserted that non-Munda merely 
by virtue of the marriage with a Munda 
could not ipso facto became a Munda. 
If a person was not born of a father 
belonging to a Scheduled Tribe he or 
she could not legally claim to be a 
member of the said Tribe. It was as- 
serted that since the election peti- 
tioner was not the daughter of a 
member of the Munda Tribe she could 


not ' claim to be a member of that. 


Scheduled Tribe. The allegations of 
mala fides made against the Return- 
ing Officer were described as baseless 
and extraneous, 


5. During the pendency of the 
election petition the Lok Sabha was 
dissolved on December 27, 1970. A 
petition was filed before the High Court 
on behalf of Shri Horo that the elec- 
tion petition should be dismissed as 
having become infructuous. The Court 
made an order on-January 14, 1971 
holding that the election petition 
could not be dismissed on.that ground. 


6. . On the pleadings of the 
parties seven issues were framed. Is- 
sues 1, 2 and 3 which are material need 
be mentioned. 

(1) Is the election petition main- 
tainable? i - 
(2) Whether the petitioner was the 

legally married wife of late Shri Jaipal 
Singh according to the custom of 
Munda ‘Tribe prevalent in Chhota 
Nagpur? 

(3) Whether the Petitioner could 
Iegally acquire the status of a Munda 
by virtue of her marriage to late Shri 
Jaipal Singh and whether she had been 
- accepted as a member of the Munda 
Tribe by the said Tribe? 
| 7. It may be mentioned that so 
far as issue Wo. 1 was concerned the 
objection taken was that the election 
petition was defective on account of 
the non-joinder of necessary parties. 
When the election petition was filed 
only Shri Horo the returned candidate 
was impleaded but subsequently a peti- 
tion was filed on behalf of the election 
petitioner making a prayer that the 
other contesting candidates were also 
necessary parties and should be im- 
pleaded. The Court directed that they 
be added as parties. Shri Bodra who 


was one of the contesting parties was 
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consequently impleaded as a party. 
Later on it was prayed on behalf of the 
petitioner that on a further considera- 
tion it was found that the persons who- 
had been subsequently added were not 
necessary parties and their names 
might be deleted. Bodras name was 
therefore deleted. The argument rais- 
ed before the High Court was that 
Bodra being a necessary party to the 
petition under Clause (b) of Section 82 
of the Act the petition became defec- 
tive as soon as his name was struck 
off at the instance of the election peti- 
tioner. The High Court was of the 
view that although in Paragraph 21 of 
the election petition an allegation had 
been made that Bodra had influenced 
the Returning Cfficer no evidence was 
led on that roint and the case of the 
election petitioner was based solely on 
the ground that the nomination paper 
had been illegally and improperly re- 
jected. No relief had been sought on 
the ground that undue influence had 
been exercised on the Returning 
Officer by Bodra. The High Court was 
also of the view that the allegation 
in the election petition that 
Bodra had exercised his influence in 
getting the nomination paper of the 
election petitioner rejected did not fall 
within the ambit and scope of sub- 
section (7) of Section 123 of the Act. 
The contention that the petition was 
not maintainable was consequently re- 
jected. 


B. On the main issues, namely . 
(2) and (3) it was expressly stated in 
the judgment that the factum of the 
marriage of the election petitioner with 
the late Shri Jaipal Singh had not been 
disputed. The real controversy be- 
tween the parties in the High Court 
centered round the point whether the 
marriage was in such form that the 
wife acquired the membership of the 
Tribe. According to the arguments 
on behalf of Shri Horo as the election 
petitioner was not a Munda she could 
not belong to the Munda Tribe and 
that by marriage such a status could 
never be acquired. The High Court 
examined the evidence relating to the 
question whether the marriage of the 
election petitioner with late Shri Jaipal 
Singh had been performed in accord- 
ance with the Munda custom and was in 
such form that she was accepted and 
treated as a member of the Munda 
Tribe. The Court also considered 
the various authoritative books and 
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other works relating to the Mundas and 
came to the conclusion that on a 
survey of the entire evidence and 
the circumstances there was no reason 
to discredit the evidence which had 
been led on behalf of the petitioner 
that she was married according to the 
Munda custom and that it was with the 
approval and sanction of the Tribe that 
she had been accepted as a member of 
the Munda tribe. 


9. The first contention raised 
by Mr. Frank Anthony on behalf of 
the appellant relates to issue No. 1. 
Tt has been maintained by him that 
Bodra was a necessary party. Apart 
from the fact that he was the only 
person who had filed € written objec- 
tion to the nomination of the respon- 
dent the election petition filed by the 
respondent contained serious allega- 
tions of corrupt practic2 against Bodra. 
As he had been given up as a party 
although impleaded at one stage the 
petition became defective and was not 
maintainable. According to Clause (b) 
of Section 82 of the Act the petitioner 
must join as a respondeat any candidate 
against whom allegations of any 
corrupt practices are made in the peti- 
tion. Section 86 (1) provides that the 
High Court shall dismiss an election 
petition which does not comply inter 
alia with the provisions of Section 81. 


10. There can be little doubt that 
if the allegations made in the election 
petition against Bodra amounted to 
the commission of a corrupt practice by 
him it was obligatory on the pari of 
the election petitioner =o join him as a 
respondent to the petition. It is equal- 
ly clear that in that event the petition 
would have become liable to dismissal. 
For finding out what a corrupt practice 
is we have to turn to Section 123 of 
the Act. According t3 Mr. Anthony 
the allegations made against Bodra 
fell within sub-section (7) of Sec- 
tion 123 which is in the following terms: 

Section 123 “The following shall 
be deemed to be corrupt practices for 
the purposes of this Act :— 

(7) The obtaining or procuring or 
abetting or attempting to obtain or 
procure by a candidate or his dgent or, 
by any other person with the consent 
of a candidate or his election agent, 
any assistance other than the giving of 
vote for the furtherarce of the pros- 
pects of that candidate’s election, from 
any person in the service of the Govern- 
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ment and belonging to any of the fol- 
lowing classes, namely :— 

(a) Gazetted Officers: 

(b) Stipendary Judges and Magis- 
trates: 

(c) Members of the Armed Forces 
of the Union; 

(d) Members of the Police Forces: 

(e) Excise Officers; 

__ (f) Revenue Officers other than 
Village Revenue Officers known as 
Lambardars, Malguzars, Patels, Desh- 
mukhs or by any other name, whose 
duty is to collect land revenue and who 
are remunerated by a share of, or 
commission on, the amount of land re- 
venue collected by them but who do 
not discharge any Police functions and 

(g) such other class of persons in 
the service of the Government as may 
be prescribed. 


Explanation. —(1) In this section 
the expression “agent? includes an 
election agent, a polling agent and any 
person who is held to have acted as an 
agent in connection with the election 
with the consent of the candidate. 


(2) For the purposes of Cl. (7) a 
person shall be deemed to assist in the 
furtherance of the prospects of a can-. 
didate’s election if he acts as an elec- 
tion agent of that candidate.” 

The allegations against Bodra are con- 
tained in Para 21 of the election petition 
which may be set out: 
“That the Returning Officer, while 
hearing the objections illegally allow- - 
ed irrelevant personal aspersions to be 
cast against the petitioner by her op- 
ponents and the aforesaid Shree 
Theodore Bodra even after protests 
made by and on behalf of the peti- 
tioner, Shrimati Jahanara Jaipal Singh 
against the same.” 
A plain reading of the above paragraph | 
shows that no such allegation was 
made that Bodra had influenced the 
Returning Officer for the purpose 
mentioned in Section 123 (7) of the Act. 
The essential ingredient of that provi- 
sion is to obtain, procure ete. by a can- 
didate of any assistance (other than 
the giving of a vote) for the further- 
ance of the prospects of that candi- 
date’s election from any person in ser- 
vice of the Government and belonging 
to the classes mentioned in the sub- 
section. There is absolutely no allega- 
tion or suggestion in Para 21 that the 
Returning Officer was influenced by 
Bodra for the purpose of rendering 
assistance for the furtherance of the 
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prospects of the election of Smt. Jaha- 
nara Jaipal Singh. All that has been 
stated in that paragraph is that while 
hearing the objection the Returning 
Officer allowed irrelevant personal as- 
persions to be cast against the election 
petitioner by her opponents and Bodra. 
It was further stated that on inquiry 
the election petitioner came to learn 
that the Returning Officer had been in- 
fluenced by Bodra. This influence ap- 
parently can have reference only to 
the conduct or act of the Returning 
Officer in allowing personal aspersions 
to be cast against the election petitioner. 
Even by stretching the language it is 
not possible to discover any of the in- 
gredients which would constitute a 
corrupt practice under Section 123 (7) 
of the Act. Faced with this situation 
Mr. Anthony sought to rely on sub- 
section (2) of Section 123 the relevant 
part of which is as follows:- 


*(2) Undue influence, that is to 
say, any direct or indirect interference 
or attempt to interfere on the part of 
the candidate or his agent, or of any 
other person with the consent of the 
candidate or his election agent with 
the free exercise of any electoral 
right: l 

Provided that = “\..iccecsvecsscsessess 7 
It is not possible to comprehend how 


the allegation contained in Para 21 - 


can be understood to amount to a sug- 
gestion of direct or indirect interference 
Jor attempt to inerfere on the part of 
the candidate ete. with the free exercise 
of any electoral right. We are accord- 
ingly satisfied that no allegation of any 
corrupt practice had been made in the 
election petition against Bodra and 
therefore he was not a necessary party 
within the Section 82 of the Act. In 
this view of the matter -it is not neces- 
sary to examine the criticism of Mr. 
Anthony of that part of the judgment 
of the High Court according to which 
one of the reasons given for deciding 
issue No. 1 in favour of the present res- 
pondent was that no relief had been 
sought on the ground that undue influ- 
ence had been exercised on the Re- 
turning Officer by Bodra and that no 
evidence was led on that point. 

11. ‘On issues 2 and 3 Mr. 
Anthony has raised three main points. 
The first was that the respondent who 
was aChristian by birth was divorcee 
and according to her own statement the 
decree nisi in the divorce proceedings 
had been made absolute on May 6, 


A.I. R. 


1954. According to her sħe got married 
to late Shri Jaipal Singh on May 7, 
1954. This marriage was a nullity as 
under Sec. 57 of the Indian Divorce 
Act, 1869 she could not enter into a 
second marriage until after the expiry 
of six months from the date the decree 
had been made absolute. Secondly 
the High Court had palpably erred in 
holding that the respondent had be~- 
come a member of the Munda tribe by 
marrying Shri Jaipal Singh and sef 
aside the order of the Returning Offi- 
cer who had held that she was a 
Christian by birth and Munda tribe 
being an ethnic group its membership 
could not be acquired by marriage but 
could be acquired only by birth. 
Thirdly it has been strongly urged that 
the respondent failed to prove the 
custom that a non-Munda could be in- 
itiated into the tribe as its full-fledged 
member either by performance of 
certain rituals and ceremonies or 
by the acceptance as such by the tribe 
or its Panchayat. 


; 12. As regards the first point 
it was never canvassed or argued be- 
fore the High Court. No plea was taken 
by Shri Horo in the written statement 
that there could be no valid marriage 
between the respondent and late Shri 
Jaipal Singh owing to the provisions 
contained in S. 57 of the Indian Divorce 
Act 1869 until after the lapse of a 
period of six months from the date the 
decree of divorce was made absolute. 
None of the issues which were framed 


. by the High Court involves the question 


now sought to be agitated based on the 
provisions of S. 57 of the Indian Di- 
vorce Act. It appears that advantage 
is sought to be taken from the state- 
ment of the respendent about the dates 
when the decree absolute was granted 


.and when the marriage took place be- 


tween the respondent and late Shri 
Jaipal Singh. In the absence of any 
pleadings or issues no material has 
been placed on the record to show that 
in view of the provisions of S. 57 of 
the aforesaid Act there could not bea 
valid marriage according to the Munda 
customary law. It must be remember- 
ed that the respondent contracted a 
marriage with late Shri Jaipal Singh 
according to Munda rites and cere- 
monies and not as one Christian marry- 
ing another Christian. Nor was the 
matter pursued in cross-examination of 
the respondent and she was not asked 
as to how she could get over the bar 
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of S. 57 in the way of remarriage be- 
fore the expiry of the prescribed 
period. In these circumstances we do 
not consider that such a point can 5e 
allowed to be agitated for the first 
time before this court. 


13. On the second and the 
third points a great deal of relianze 
has been placed on the following statz- 
ment in the well-known book of S. C. 
a "Mundas and their country”, 1912 

n.: 


“The Munda tribe “s divided into 
a large number of exogamous groups 
called kilis. According to Munda tra- 
dition, all the members of the same 
Kili are descended from one common 
ancestor. But such a tradition may 
not be quite correct with regard to tae 
original kilis. Though exogamous as 
regards the kilis, the Mundas are en- 
dogamous so far as other tribes are 
concerned. Thus, there can now be no 
valid marriage, according to Munda 
custom, between a Munda and the 
member of any other ‘xolarian’ tribe, 
such as the Santals, the Kharias, the 
Asurs, or the Bir-hors”’. 
According to Roy the family came to 
be evolved from tribes and sub-trib3s. 
Communal marriage was superseded 
by the individual marriage and Matri- 
archal Age was superseded by Patri- 
archal. Kinship came to be traced 
not as before, througk a common že- 
male ancestor but through a male 
ancestor. D. N. Mazumdar in his wcrk 
on the Ho tribe entitled “Affairs of a 
Tribe”, 1950 Edn. points out that the 
rule of endogamy hes its base in 
superstitious belief. According to him 
villages which are closely allied by 
ties of marriage are those which share 
the same God and Spirits and the same 
Deonwa. The influence of Deonwas, 
in other words, the knowledge of the 
Bongas of an area, ietermines the 
limit of exogamy, for zhere is a risk 
in marrying in villages the Bongas 
of which are unknown. (pp. 237-238). 
From the account giver. by S. C. Roy 
himself it appears that according to 
the Munda custom the rule of endo- 
gamy is not absolute; for instance, in 
the case of Munda female marri- 
ed or unmarried found to heve 
gone astray with a man ofa 
different caste or tribe, it is said, 
that the latter is summoned before a 
Panchayat and a heavy fine is impos- 
ed on the lover and the fine, if reais- 
ed, is paid as compensation to the 
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parents of the seduced maiden or the 
husband of the married female and 
the seducer is compelled to take the 
girl or woman as a wife or a mistress 
and in case of refusal (which is rare) 
to submit to the orders of the Pancha-. 
yat.: The family of the seduced female 
remains outcaste until a purificatory 
ceremony is performed and thus res- 
tored to caste. The members of the 
family then cook rice. and pulse and 
themselves distribute the food to the 
assembled relatives; (see pp. 544-545.) 


14. The question that has to 
be enquired into is whether the strict 
rule of endogamy of the Munda tribe 
has been deviated from and whether 
custom has sanctioned such deviation. 
D. N. Mazumdar in his work “Races 
and Cultures of India” deals with tribal 
organisations in Chapter 17. Accord- 
ing to him the definition that is found 
in the current literature on the sub- 
ject is given in the Imperial Gazetteer 
which is, “A tribe is a collection of 
bearing a common name, 
speaking a common dialect, occupying 
or professing to occupy a common 
territory and is not usually endoga- 
mous though originally it might have 
been so”. Endogamy is an essential 
feature of the tribe though inter-tribal 
marriages are breaking the limits of 
endogamy. It is further stated by him 
that “the importance of the blood bond 
or the kinship group is forced to the 
background, the communal economy of - 
the clan is superseded by individual 


desire for gain and property, money 


assumes an importance it seldom had 
before, and the ties of reciprocity and 
mutuality of obligation are reorient- 
ed to suit new conditions. Tribal cus- 
toms and practices which established 
social life lose their value and the 
choice of leader and of mate is guided 
by different considerations’. The 
Munda tribe cannot be said to be im- 
mune from the above process of change 
in their social organisation. Changes 
in their belief, customs, traditions and 
practices have taken place under the in- 
fluence of Hinduism, and Christianity, 
and on account of the impact of Wes- 
tern education, urbanisation, industri- 
alisation and improved means of com- 
munication. The sense of individualism 
and lack of love for the traditional 
code of conduct and social taboos are 
stated to be apparent among the emer- 
ging urban-industrial oriented adivasi 
communities. 
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15. D. N. Mazumdar has made 
an intensive study of the rule of en- 
dogamy among the Ho tribe which is 
an off-shoot.of the Munda tribe. A 
reference to the Ho practice may, 
therefore, help us in understanding the 
practice among the Mundas. Accord- 
ing to D. N. Mazumdar “A Ho does not 
Marry outside the tribe as a rule but 
_ there is today no legal or social prohi- 
bition against his. doing so. Though 
tribal code has relaxed considerably 
those who work in the mining and 
industrial centres in and outside Kol- 
han contract such alliances and when 
they come back to their villages they 
are not outcasted by the society; (pp. 
124-125, “Races and Cultures of 
India”). At another place he records: 


“The endogamy of the tribe is not 

sacred today, with the result that 
many marriages have taken place be- 
tween the Hos and other tribes. Liaison 
between Diku men and Ho girls is 
increasing, and cases that have occur- 
red in Chaibassa during the last ten 
years or so would fill a volume. Thus, 
there being no longer any deterrent to 
mating with strangers, social authority 
vested in the Killi punch has to exer- 
cise its prerogative to ensure a compli- 
ance with social traditions. Killi exo- 
gamy has not led to an indiscriminate 
alliance between the different killis 
and as far as our knowledge goes, 
taboo on marriage outside a particular 
local area can be traced to a dread of 
unfamiliar Bongas, who were conceiv- 
ed as hostile, and therefore dangerous”. 
(p. 236). 
L. P. Vidyarthi in his work mention- 
ed before based on his study of the 
social life of the Oraon and Munda 
tribes living in the city of Ranchi 
points out that a good number of cases 
of marriage between tribals and non- 
tribals has occurred and that in his 
investigation he came across 53 cases 
of non-tribal males marrying tribal 
girls. He points out that greater per- 
centage of love marriages and marri- 
ages by ‘Kept’ have been socially dis- 
approved while 83.3% and 100% of 
arranged and legal (civil) marriages 
TN been approved. (See pages 102- 
103). 


16. We may now deal with 
the evidence produced by the parties 
on the above points. P.W. 1 who was 
working as District Welfare Officer in 
May 1970 at Ranchi and who belongs 
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to the Munda tribe stated that if a 
Munda male married a non-Munda 
girl and such marriage was accepted 
by tke society it would be a valid and 
proper marriage. The wife would, 
therefore, be accepted as a member of 
the tribe. He had himself married an 
Oraon girl and his wife though a non- 
Munda had been accepted as a member 
of the Munda tribe. He further de- 
posed that if the Munda married a 


non-Munda a feast is given and if the . 


elders of the society accept the mar- 
riage and participate in the feast that 
by itself would show that the tribal 
society has accepted the marriage and 
the wife has become a member of the 
tribe. P.W. 2 who is a nephew of 
the late Shri Jaipal Singh gave de- 
tails of the ceremonies which were 
performed when the marriage 
tween his uncle and the respondent 
took place. After the performance of 
those ceremonies the members of the 
tribe and the family declared that the 
respondent had been accepted as a 
member of the tribe. He himself is 
married to a non-Munda_ girl though 
he was married according to Munda 
marriage rights as well as according 
to Hindu law. P.W. 3 who was at the 
material time working as Assistant 
Director in Sociology, Bihar Tribal 
Welféere Institute, stated that he had 


been doing research on the subject of: 


Bihar Tribal Marriage and Family 
Transformation with special reference 
to Family law. One of his major duties 
was to ascertain the numbers of dif- 
ferent tribes and facts relating to the 
subject of his research. According to 
his evidence a Munda male can marry 
a non-Munda girl. After adopting a 
speciel procedure in some cases a non- 
Munda wife is accepted as a member 
of the tribe. A certain procedure or 
formality has to be gone through. The 
Council of elders of the tribal people 
has tc be consulted and the special rea- 
son for the marriage is to be stated. 
Then various rituals are gone through 
and the marriage is allowed by 
the elders. He gave instances where 
a Munda male had married a non- 
Munda girl and their marriage had 


- been accepted by the tribal people. One 


of these instances given by him re- 
lated to persons belonging to the San- 
thals and Ho tribes. He maintained 


that the customs prevalent’among these 
tribes were broadly the same as among 
the Mundas. In cross-examination he 
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stated that he had me: the members 
of the Munda elders’ council and he 
had remained in touch with that coun- 


cil since 1952. He had made special re- 
search of Jojo Hatu which was a Munda 
village. He claimed to have submit- 
ted a report to the government in 
which he had collected hundreds of 
cases where a girl of particular tribe 
had married outside her tribe. P. W. 4 
was the Superintendent of the An- 
thropological Survey of India, Ministry 
of Education. As an Anthropologist he 
had to undertake full study in different 
parts of India mostly among the tribal 
community. He had studied Munda tri- 
bal customs which assignment had been 
given to him in 1965-66. In course of 
the research he found that a Munda 
could marry a non-Munda girl even 
before 1954. He gave three kinds of 
unusual marriages one of which was 
where a Munda male married a non- 
Munda female. The social consequen- 
ces of that marriage was called Jati 
Bora. That meant that the Munda 
male had committed an offence against 
the whole community. Normally he 
would be ostracised long with his 
family but there wes a process by 
which he and his wife could be ad- 
mitted into the community. This pro- 
cess was known ‘Niyar’ which means 
“to bring in or take in”. The offend- 
ing party invites the members of the 
Parha, gives them a feast at which a 
white goat is sacrificec and the blood 
is smeared on the body of the boy and 
the girl along with Tanmolik and then 
they are allowed to sit along with the 
members of the community in the 
same Pankti. After that they are 
formally considered as members of the 
community. He was specifically ask- 
ed a question with regard to the 
manner in which a Munda boy marry- 
ing a non-Munda girl would be accept- 
ed by the community and his reply 
was that in his opinion the Parha was 
the ultimate authority in the matter 
of acceptance of a nor-Munda girl in 
the community. If a Parha accepted 
her that was final. In cross-examina- 
tion he stated that if a marriage of the 
nature under discussion is not approv- 
ed by Parha he did not think it would 
be accepted by the members of the 
society. It may be mentioned that the 
evidence of his witness has been sub- 
jected to a good deal of criticism by Mr. 
Anthony for the reason that he was 
only expressing an opinion on the last 
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matter and was not making a definite 
statement of fact. P.W. 5, who was 
attached to the office of the Deputy 
Commissioner, Palamau, gave an ac- 
count of the ceremonies which were 
performed at the marriage between the 
respondent and late Shri Jaipal Singh. 
According to him the elders of the 
community unanimously decided that 
since permission had been given by 
the elders they would be taken as 
members of the tribe. He denied the 
suggestion that it was on account of 
the influence of late Shri Jaipal Singh 
that Pahans had given sanction to the 
marriage. According to him there had 
been other cases also where such san-= 
ction had been given. 


17. P. W. 8 who claimed to be 
a Parha Raja of three Parhas, viz., 
Takara Parha, Sada Parha and Sagha 
Parha comprising 36 villages also gave 
evidence about the ceremonies which 
were performed at the marriage of late 
Shri Jaipal Singh with the respondent. 
After the performance of the ceremo- 
nies the Samaj of the Munda tribe ac- 
cepted the marriage, according to him. 
He deposed to other instances where 
Munda had married non-Mundas. He 
had attended a marriage of a Munda 
who had married a Ho girl. Sanction 
was given by the elders to that mar- 
riage. It is unnecessary to refer to the 
evidence of P.W. 10 who is also a 
Pahan and who claimed to have been 
present at the time of the marriage in 
question. He made a statement which 
has been subjected to justifiable criti- 
cism by Mr. Anthony about the docu- 
ment Exht-3. His evidence, therefore, 
does not deserve consideration. Out of 
the witnesses examined on behalf of 
the respondent mention. may be made 
of the statement of Shri Horo himself 
who appeared as R. W. 6. After stat- 
ing that the late Shri Jaipal Singh who 
was a leader of the Jharkhand Party 
and was an Adivasi and a Munda pro- 
fessing the Christian religion, he 
affirmed that the respondent did not 
have the right and status of a Munda on 
the basis of established custom. He 
admitted that there was a custom that 
a Munda who had been ex-communi-~ 
cated from the tribe could be taken 
back but according to him that person 
must be a Munda and no non-Munda 
could be accepted as a member of the 
tribe. The Munda could of course 
marry a non-Munda but in the manner 
in which the Munda usually marries a 


1848 S. C. [Prs. 17-19] N. E. Horo v. Jahan Ara (Grover J.) 


Munda. The custom among the Mun- 
das is changing and it is dynamic and 
not static. The other witnesses produced 
by Shri Horo are not impressive and 
do not afford much assistance in de- 
ciding the points under discussion. Ac- 
cording to the observations of the 
High Court Shri Horo did not examine 
any witness on his behalf who could 
Say that he had made a special study 
and research of the marriage custom 
of the Munda tribe and that such a 
marriage was not acceptable in the 
present times in spite of all the chan- 
ges which have taken place in the life 


and social structure of the community. 


owing to the impact of the various 
factors which have been mentioned in 
the authoritative studies of eminent 
Anthropologists mentioned before. 


l 18. Our attention has been 
drawn by Mr. Anthony to certain deci- 
sions for the proposition that in a tribe 
which is endogamous birth alone can 
confer the status of . membership `of 
the tribal community. In V. V. Giri v. 
D. Suri, 21 ELR 188=(AIR 1959 SC 
1318), one of the questions 
raised was whether respondent 
No. 1 in that case had ceased to be a 
member of the Scheduled Tribe at the 
material time because he had become 
a Kshatriya. This Court observed that 
it was essential to bear in mind the 
broad and recognised features of the 
hierarchical social structure prevalent 
amongst the Hindus. It was consider- 


ed enough to state that whatever might . 


have been the origin of the Hindu cas- 
tes and tribes in ancient times, gradual- 
Iy status came to be based on birth 
alone. It was pointed out that a per- 
son who belonged by birth to a de- 
pressed caste or tribe would find it 
very difficult, if not impossible, to 
attain the status of a higher caste 
amongst the Hindus by virtue of his 
volition, education, culture and status. 
We are unable to see how this case 
can be of any assistance in deciding 
the matter before us, namely, whether 
a non-Munda can by marriage be 
recognised as a member of the Munda 
tribe in certain circumstances. 


19. The High Court, after dis- 
cussing the evidence and referring to 
other authoritative books like ‘Tribes 
and Castes of Bengal” by H. H. Risley 
and “Encyclopaedia Mundarica” by 
Rev. John Hoffman as also the state- 
ment in Encyclopaedia Britannica, 


Vol. 15, and the Encyclopaedia of Reli- 


A 
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gion and Ethics by James Hastings, 
Vol. IX, apart from the work of 
J. Reid, I.C.S., on Chhota Nagpur Te- 
nancy Act, observed that although ori- 
ginally very severe restrictions were 
imposed amongst the Mundas as far as 
marriage in their own Kili or sect was 
concerned, the process of Munda assi- 
milation to the larger Indian society 
facilitated by improved communica- 
tions and the introduction of formal 
System of education was being accele- 
rated under the independent Govern- 
ment of India. In Encyclopaedia Bri- 
tannica, Vol. 15 in the Chapter relat- 
ing to Mundas it is also mentioned. 
“The Munda speaking people, with the 
other Indian tribal groups, are being 
encouraged ta adopt new customs and 
to become fully participating members 
of Indian society”. (page 991). Similar- 
ly in the Encyclopaedia of Religion 
and Ethics by James Hastings, Vol. IX, 
it has been stated as to how Munda cus- 
toms are being changed with the im- 
pact of the influence of Christianity. 
Referring to the Chapter in Reid’s book 
it has been noticed by the High Court 
that according to the Munda concep- 
tion a wife becomes a member of the 
Kili of her husband by legal fiction. 
The High Court further relied on the 
decisicn in Wilson Read v. C. S. Booth, 
AIR 1958 SC 128 in which it was held 
that the question whether a person can 
be regarded as a member of the Khasi 
tribe was a question of fact depending 
upon the evidence produced in the 
case. It was said that the whole object 
of reserving a seat for a particular 
tribe was to afford the community, as 
a whole, a right of representation and 
therefore the question of the member- 
ship of a particular individual of that 
community could not be considered 
divorced from the very object of legis- 
lation. Thus the conduct of the com- 
munity which had been given the right 
of special representation, the manner 
and how the community regarded a 
particular individual and whether the 
community as a whole intended to 
take the individual within its fold 
were all matters which would be rele- 
vant for consideration of the question 
whether a particular person could be 
regarded as a member of the Scheduled 
Tribe. The High Court was alive to 
the fact — and this point of distinction 
has been greatly emphasised by Mr. 
Anthony—that in that case the appel- 


lant claimed to be a Khasi, his father 
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being a Piros and his mother a 
member of the Khasi tribe. Even 


though. the facts were different, the ap- 
proach in such matters which com- 
mended itself to the Assam High Court 
can hardly be regarded as unsound. 


20. It appears to us, on a full 
consideration of the entire material, 
that the following matters stand esta- 
blished in the present case: 


(1) The Mundas are sadora: 
and inter-marriage -wth non-Mundas 
is normally prohibited. 


(2) That a Munda male along with 
his family on marrying a non-Munda 
girl is often ex-communicated or out- 
casted. 


(3) That the rule of endogamy is 
not so rigid that a Munda cannot marry 
a non-Munda after performing special 
ceremonies. 


(4) That such marriages have been 
and are being sanctioned by the Parha 
Panchayat. 


= (5) That where a Munda male and 
his family are outcasted for marrying 
a non-Munda they are admitted to the 
tribe after certain special ceremonies 
are performed. 


21. Even in the account given 
by S. C. Roy as well as by P. W. 4 a 
Munda male is ex-communicated for 
marrying a non-Munda girl but such 
ex-communication is not automatic. It 
is left to the discretion of the pancha- 
vat. If the panchayat approved of a 
particular marriage with a non-Munda 
then no question of ex-communication 
arises. Thus several inroads appear 
to have been made on zhe rigid system 
of endogamy which m:ght have exist- 
ed at one time but over the course of 
years several matters are left to be 
decided by the panchayat or elders of 
the tribe itself. There is no evidence 
whatsoever that the late Shri Jaipal 
Singh was ex-communicated or out- 
casted because he had married a non- 
Munda. On the contrary there is 
abundant evidence that his marriage 
was accepted as valid and was appro-~ 
ved by the Parha Panchayat or the 
elders of the tribe. 

22. Reverting to the argument 
that a non-Munda woman cannot be- 
come a member of the Munda tribe by 

arriage even if the marriage be valid 


‘because the Mundas are a patriarchical 


society and constitute an ethnic group, 
we have already referred to the evi- 
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dence of the vitesses produced by the 
respondent who had made special re- 
search in the matter and even if we 
exclude the opinion of P. W. 4 who 
was Superintendent of Anthropologi- 
cal Survey of India that the Parha was 
the final authority in the matter of ac- 
ceptance of a non-Munda girl in the 
community but the rest of his evidence 
cannot be brushed aside. From all this 
evidence it is proved that once the 
marriage of a Munda male with a non- 
Munda female is approved or sanc- 
tioned by the Parha panchayat they/| 
become members of the community. 
The contention of Mr. Anthony that a 
person can be Munda by birth alone 
can be sustained only if the custom of 
endogamy is established without any 
exception. We have already held that 
the rule of endogamy has not been 
proved to exist in the rigid or strict 
form canvassed by Mr. Anthony. That 


rule has not been strictly followed and 


the marriage of a Munda male with a 
non-Munda woman has been and is 
being approved and sanctioned by the 
Parha Panchayat. If a non-Munda 
woman’s marriage with a Munda male 
is valid it is. difficult to say that she 
will not become a member of the Munda 
tribe. The concept of a tribe is bound 
to undergo changes, when numerous 
social, economic, educational and other 
like factors in a progressive country 
start having their impact. It is note- 
worthy that a Hinduised Munda and 
a Munda converted to Christianity can 
Inter-marry and conversion to Chris- 
tianity has not become an obstacle in 
the way of such.marriage among the 
Mundas. Mr. Horo himself in all fair- 
ness affirmed that custom among the 
Mundas was not static but was dyna- 
mic and was changing. We do not 
find cogent or weighty reasons for dis- 
agreeing with the view of the High 
Court on the points under discussion. 


23. We may also refer to Arti- 
cle 330 of the Constitution according 
to which the seats reserved for the 
Scheduled Tribes are to be reserved in 
the House of the People, inter alia, for 
members of these Tribes. Under S. 33 
(2) of the Act a candidate for a reserv- 
ed seat has to file a declaration speci- 
fying a particular caste or tribe of 
which he is a member. Article 342 (1) 
empowers the President to specify the 
tribes or tribal communities or parts 
of or groups within tribes or tribal 


‘communities which shall, for the pur- 
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poses of the Constitution, be deemed to 
be Scheduled Tribes in relation to the 


State or Union territory as the case 
may be. In Parts 1 to 12 of the Sche- 
dule to the Constitution (Scheduled 
Tribes) Order 1952 are specified the 
tribes or tribal communities or parts 
of or groups within the tribes or tribal 
communities who are to be deemed to 
be Scheduled tribes. Munda is one of 
such specified tribes or tribal com- 
munities. It can well be said that the 
term “tribal community” has a wider 
connotation than the expression “tri- 
bes”. A person who, according to the 
Strict custom of a tribe, cannot be 
regarded as a member of that tribe 
may well be regarded as a member of 
that tribal community. Where a non- 
Munda woman is married to a Munda 
male and the marriage is approved and 
sanctioned by the Parha Panchayat of 
that tribe and the marriage is valid 
she may not, on the assumption that 
the rule of endogamy prevails, become 
a member of the Munda tribe in the 
strict sense as not having been born 
in the tribe. She cannot, however, be 
excluded from the larger group, name- 
ly, the tribal community. The High 
Court has taken the view that the use 
of the term “tribal communities” in 
addition to the term “tribes” in Arti- 
cle 342 shows that a wide import and 
meaning should be given to these words 
and even if the respondent is not a 
member of the Munda tribe by virtue 
of birth she having been married to a 
Munda after due observance of all 
formalities and after obtaining the ap- 
proval of the elders of the tribes would 
belong to the tribal community to 
which her husband belongs on the ana- 
logy of the wife taking the husband’s 
domicile. Even without invoking the 
doctrine of domicile the respondent’s 
marriage with late Shri Jaipal Singh 
who was a Munda having been ap- 
proved and sanctioned by the Parha 
Panchayat of the Munda tribe it can 
well be said that she became a mem- 
ber of the Munda tribal community. 
We have not been shown any infirmity 
in the reasoning of the High Court on 
this point. When a person, in the course 
of time, has been assimilated in the 
community it is somewhat difficult to 
comprehend how that person can be 
denied the rights and privileges which 
may be conferred on that community 


even though tribal by constitutional 


provisions. 


A.L R. 


24. In the result this appeal 
fails and it is dismissed but in view 
of the nature of the points involved we 
leave the parties to bear their own 


costs in this court. 
Appeal dismissed. 


—_ 
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‘Constitution of India, Art. 32 — 
Habeas Corpus — Writ of — Deten- 
tion under S. 3 West Bengal (Preven- 
tion of Violent Activities Act (Pres. 
Act 19 of 1970) — Mala fides — In- 
ference of — (X-Ref.:— Art. 22). 


An order of preventive detention 
cannot be said to be mala fide merely 
because the police on investigation in- 
to cases registered against the petitioner 
in regard to incidents mentioned in 
the grounds of detention, had previous- 
ly discharged the petitioner for want 
of evidence. AIR 1966 SC 340, Follow- 
ed. (Para 5) 


Cases Referred: Chronological Paras 
(1966) AIR 1986 SC 340 (V 53)= 

(1966) 1 SCR 313=1966 Cri LJ 

305, Sahib Singh Dugal v. Union 

of India 

Mr. N. N. Goswami, Advocate, ami- 

cus curiae, for Petitioner; Mr. D : 
Mukherjee, Advocate, and Mr. G. S. 
Chatterjee, Advocate for M/s. Suku- 
mar Basu and Co., for Respondent. 


The following Judgment of the 
Court was delivered by 


KHANNA, J.:— This is a petition 
through jail under Article 32 of the 
Constitution of India for the issuance 
of a writ of habeas corpus by Bidhan 
Chandra Biswas who has been order- 
ed to be detained by the District Magis- 
trate, 24 Parganas under Section 3 of 
the West Bengal (Prevention of Violent 
Activities) Act, 1970 (President’s Ac 
No. 19 of 1970). 


2. According to the order o' 
detention which was passe by the Diss 
trict Magistrate on April 3, 1971, the 
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order was made as it was considered 
necessary to prevent the petitioner 
from acting in any manner prejudicial 
to the maintenance of public order. 
The petitioner in pursuance of the de- 
tention order was arrested on April 23, 
1971 as earlier, according to the affi- 
davit filed on behalf cf the respon- 
dents, he was found to be absconding. 
Grounds of the detention were served 
upon the petitioner on the day he was 
arrested. In the meanwhile, on April 
8, 1971 the District Magistrate sent a 


' report to the State Gcvernment about 
‘ the passing of the 


detention order 
along with the grounds of detention 
and other necessary particulars. The 
said report and particulars were con- 
sidered by the State Government and 
the order of detention was approved 
on April 13, 1971. The same day the 
State Government sukmitted a report 
to the Central Government along with 
the grounds of detention and other 
necessary particulars. On May 24, 1971 
the State Government placed the case 
of the petitioner before the Advisory 
Board. A representation dated May 31, 
1971 was received by the State Gov- 
ernment from the petitioner on June 4, 
1971. The State Government consider- 
ed the representation and rejected the 
same on July 1, 1971. The representa- 
tion was also forwarded to the Advi- 
sory Board. The Advisory Board after 
considering the material placed before 
it as well as the representation and after 
hearing the petitioner in person, sub- 
mitted its report to the State Govern- 
ment on July 3, 1971. Opinion was ex- 
pressed by the Advisory Board that 
there was sufficient cause for the deten- 
tion of the petitioner. By an order dated 
July 16, 1971 the Stete Government 
confirmed the detention order. 


3. The petition has been re- 
sisted by the respondents and the af- 
fidavit of Shri Manoranjan Dey, Assis- 
tant Secretary, Home (Special) Depart- 
ment, Government of West Bengal has 
been filed in opposition to the petition. 


4, We have heard Mr. Goswami 
who has argued the case amicus curiae 
on behalf of the petitioner and Mr. 
Mukherjee on behalf of the respon- 
dents and are of the opinion that there 
is no merit in the petition. Mr. Go- 
swami has invited our attention to the 
grounds of detention which were sup- 
plied to the petitioner and read as 
under: 
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*(1) On 1-2-71, at about 10.35 hours 
you and some of your associates being 
armed with daggers and other sharp- 
cutting weapons made murderous 
attack on Sachindra Nath Banerji, 
Advocate, Basirhat Court, while he was 
proceeding to Basirhat Court and there- 
by created panic, and terror in the 
locality. Shri Banerji sustained griev- 
Ous injuries. 

(2) On 11-2-71, at about 18.30 

hours, you and some of your associates 
exploded bombs at Surya Kanta 
Park, P. S. Basirhat, where an election 
meeting was in progress and caused in- 
juries to some of the persons and dis- 
rupted the meeting. By this Act you 
created considerable panic in the loca- 
lity which was likely to disturb the 
public order.” 
It is urged by Mr. Goswami that re- 
ports were lodged with the Police in 
respect of the two incidents mentioned 
in the grounds of detention. It is 
urged that the Investigating Officer 
after investigating the cases relating to 
those incidents submitted a report that 
“nothing could be had against the peti- 
tioner”. The petitioner was, therefore, 
discharged in those cases. The order 
of detention, in the circumstances, 
according to the learned counsel, 
should be held to be mala fide. 


5. We find that no ground was 
taken by the petitioner in the petition 
under Article 32 of the Constitution 
regarding the Police reports and his 
discharge in the two cases. Reference 
was, however, made to these facts in 
the written arguments which were 
sent by the petitioner from Jail. In 
our inion, even if it may be assumed 
that cases were registered against the 
petitioner by the Police in respect of 
the two incidents mentioned in the 
grounds of detention and the Police 
as a result of the investigation could 
not procure evidence to sustain the 
conviction of the petitioner, that fact 
would not be sufficient to hold that 
the detention order made against the 
petitioner was male fide. The matter 
is indeed concluded by a decision of this 
Court in the case of Sahib Singh Dugal 
v. Union of India, (1966) 1 SCR 313 = 
(AIR 1966 SC 340). The petitioner in 
that case was arrested on December 6, 
1964, for offences under the Official 
Secrets Act. On March 11, 1965 the 
Investigating Officer made a report to 
the Court to the effect that the peti- 
tioner and others involved in that 


1852 S. C. [Prs. 1-3] B. Mondal v. State of West Bengal (Khanna J.) 


criminal case might be discharged as 
Sufficient evidence for their conviction 
could not be discovered during the in- 
vestigation. The Magistrate conse- 
quently discharged the petitioner and 
others. Immediately after the peti- 
tioner came out of the Jail, he was 
served with an order for his detention 
under Rule 30 (1) (b) of the Defence of 
India Rules. One of the contentions 
which was advanced on behalf of the 
petitioner in petition under Article 32 
of the Constitution was that the deten- 
tion order was mala fide inasmuch as it 
had been made after the authorities had 
decided to drop criminal proceedings 
because of inability to get suffi- 
cient evidence to secure conviction. 
This contention was repelled by 
this Court and it was held that 
the above circumstance was not suffi- 
cient to lead to the inference that the 
action of the detaining authority was 
mala fide. This Court observed: 

_ “We cannot infer merely from the 
fact that the authorities decided to 
drop the case under the Official Secrets 
Act and thereafter to order the deten- 
tion of the petitioners under the Rules 
oe the order of detention was mala 

de.” 


6. In view of the above, we 
hold that the order for the detention of 
the petitioner has not been shown to be 
mala fide. The petition consequently 
fails and is dismissed. 

Petition dismissed. 


_ AIR 1972 SUPREME COURT 1852 
(V 59 C 346). 


J. M. SHELAT AND 
H. R. KHANNA, JJ. 


Bhabadeb Mondal, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petn. No. 281 of 1971, D/- 
24-1-1972. 

Constitution of India, Arf. 32 —— 
Habeas Corpus — Delay in completion 
of investigation of case against peti- 
tioner arrested in several serious cases 
— Relief under Art. 32 against deten- 
-tion in Jail cannot be obtained. 


Where the petitioner, who was 
arrested in a number of serious 
cases and was an under-trial 
prisoner, feels aggrieved be- 
cause of the delay in the completion of 
the investigation and trial of his case, no 
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(Para 4). 
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writ of habeas corpus or any other 
relief can be granted to him under 
Article 32. His remedy was to move 
the trial Court or the .High Court 
against such delay. If the petitioner 
sought bail because of the delay in the 
completion of the investigation, his 
remedy was to apply for bail to the 
appropriate Court or the superior 
Court. (Para ‘4) 


Mr. N. N. Goswami, Advocate 
amicus curiae, for Petitioner, Mr. 
D. N. Mukherjee, Advocate, and Mr, G. 
©. Chatterjee, Advocate, for M/s. 
hea gs Basu and Co., for Respons 
ent. 


The Judgment of the Court was 
delivered by 

KHANNA, J.:— This is a petition 
through Jail by Bhabadeb Mondal 
against the State of West Bengal. 

2.- The petitioner is an advocate 
of Midnapore. He was arrested on 
January 15, 1970 in Jhargram and was 
produced before the Sub-Divisional 
Magistrate on the following day. 
Since then the petitioner is in Jail as 
an under-trial prisoner. Various orders 
of remand have been made regard- 
ing the petitioner by the Magis- 
trate who has been holding . his 
Court in Jail premises. According to 


‘the petitioner, his detention for such 


a long period constitutes an infringe- 
ment of his fundamental right. He 
accordingly has prayed for the issuance 
of an appropriate writ. 

3. ° The petition Has been re- 
sisted by the respondent and the affi- 
davit of Shri Paul. Gomes, Assistant 
Secretary, Home (Jails) Department, 
Government of West Bengal has been 
filed in opposition to the petition. 
According to the affidavit, the peti- 
tioner belongs to the Naxalite group 
and has been taking part in the com- 
mission of various offences, including 
murder, arson, loot and dacoity. The 
petitioner was wanted in connection 
with a number of serious cases buf 
could not be apprehended as he, along 
with some top ranking leaders of his 
party, went underground. War- 
rants of arrest were issued against the 
petitioner but he absconded and evaded 
arrest. On January 15, 1970 the peti- 
tioner, as a result of secret information, 
was arrested near Jhargram Railway 
Station with one Sakti aal The 
petitioner it is further stated, was want- 
ed since October 1969 in connection 
with Debra Folice Station case No. 1 


s 
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dated October 1, 1969 under Sec- 
tions 395 and 397 of zhe Indian Penal 
Code. The petitioner, according to the 
affidavit of Shri Goməs, is now under 
arrest in the following six cases: 


(1) Case No. 1 dated October 1, 
1969 under Sections 395/397, I. P. C. 


(2) Debra P. S. Case No. 3 dated 
oo 5, 1969 under Sections 395/397, 


(3) Debra P. S. Case No. 9 dated 
Ss 14, 1969 under Sections 396/436, 


(4) Debra P. S. Case No. 10 dated 
Octoker 19, 1969 under Sections 147, 
148, 149, 302, I. P. C. 


(5) Debra P. S. Case No. 2 dated 
co 9, 1969 under Section 396, 


(5) Debra P. S. Case No. 33 dated 

December 29, 1969 under Sections 147/ 
148/149/302, I. P. C. of the aforesaid 
cases. 
Charge-sheet in respect of the first 
case has been submitted against the 
petitioner and 28 others and the same 
is pending in the Court of the Sub- 
Divisional Magistrate Sadar, North 
Midnapore. Investigation in respect of 
the second case was also complete and 
charge sheet was to be submitted at an 
early date with the requisite approval 
of the appropriate authorities. Investi- 
gation was stated to be in progress in 
respect of three out of the remaining 
four cases. As regards the remaining 
case, it was stated that despite sufficient 
material no charge-sheet could be sub- 
mitted against the petitioner as the wit- 
nesses were reluctant to depose against 
him and his group for fear of life. 
The delay in completion of the inves- 
tigation, according to the affidavit of 
Shri Gomes, was due to the fact that 
the witnesses were afraid to give state- 
ments against the petitioner for fear of 
life. Two of the persons who had 
lodged the first information reports 
giving rise to the abovementioned 
cases were stated to have been killed by 
the extremists. 


4, We have heard Mr. Goswami 
who has argued the case, amicus curiae, 
on behalf of the petitioner and Mr. 
Mukherjee on behalf of the respondent 
and are of the opirion that no writ 
of habeas corpus or ary other relief can 
be granted to the petitioner in this 
petition under Article 32 of the Consti- 
tution. The petitioner has been arrest- 
ed in six cases, three of which relate 
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to dacoity, one to dacoity with murder 
and two cases relate to murder and 
rioting. The petitioner applied for bail 
but his bail application was rejected by 
the Magistrate. If the petitioner is 
feeling aggrieved because of the delay 
in the trial of his case, his remedy is to 
move the trial Court or the High Court. 
Likewise, if the petitioner seeks bail 
because of the delay in the completion 
of the investigation, his remedy is to 
apply for bail to the appropriate Court 
or. the superior Court. No relief, as 
mentioned earlier, can be granted to 
the petitioner in this petition under 
Article 32 of the Constitution. In view 
of the fact that considerable time has 
elapsed since the date of the arrest of 
the petitioner, the authorities concerned 
in our opinion, should take early steps 
to complete the investigation of the 
cases against the petitioner. 


5. Grievance has also been 
made by the petitioner of the fact that 
restrictions were placed on his having 
interview with his family members 
more than once a month. So far as this 
aspect of the matter is concerned, we 
find that, according to the affidavit filed 
on behalf of the respondent, there took 
place an incident in jail as a result of 
which the authorities concerned 
thought it necessary to impose certain 
restrictions regarding interviews in 
accordance with the provisions of the 
West Bengal Jail Code. Nothing has 
been brought to our notice as may show 
that the restrictions imposed are un- 
reasonable and violate fundamental 
right of the petitioner. 

6. The petition 
fails and is dismissed. 

Petition dismissed. 


consequently 





AIR 1972 SUPREME COURT 1853 
(V 59 C 347) 


(From: Allahabad)* 
7. M. SHELAT AND H. R. 
l KHANNA, JJ. 
Janak Singh, Appellant v. The 
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(A) Constitution of India Art. 134 
— No fresh assessment of evidence by 
Supreme Court except on “exceptional 
grounds. 


Where there is a concurrent unani- 
mity as to the appraisal of the evidence 
both by the trial Court and the High 
Court there can be no question of fresh 
assessment of that evidence by the 
Supreme Court in view of its well esta- 
blished practice not to do so, except on 
certain exceptional grounds. 

(Para 11) 

(B) Evidence Act (1872), S. 5 — 
Discrepancy in evidence — Case of 
murder with -pistol — Eye-witnesses 
giving varying distances from which 
accused fired towards the victim — 
Witness could hardly be expected to 
mark precise distance—Estimated dis- 
tance is bound to vary and nothing 
turns on such variation. (Para 13) 


Mr. G. N. Dikshit, Sr. Advocate, 
(M/s. S. K. Mehta and K L. Mehta, 
Advocates of M/s. K. L. Mehta and Co., 
and K. R. Nagaraja, Advocate, with 
him), for Appellant; Mr. O. P. Rana, 
Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 

SHELAT, J.:— This appeal, by 
special leave, is directed against the 
order of conviction and sentence of 
death passed against the appellant by 
the Sessions Judge, Fatehpur under 
S. 302 of the Penal Code and confirm- 
ed by the High Court, Allahabad. The 
relevant facts leading to the trial of 
the appellant on the said charge of 
murder are as follows: 

2. One 
resident of village Muraon, District 
Fatehpur died several years ago leav- 
ing behind him his widow, the deceas- 
ed Phoolmati, four daughters, all of 
whom were married during his life 
time and about 125 bighas of land 
under his cultivation, The appellant 
was married to one of the said four 
daughters, Mst. Dhanpat some twenty 
years before the incident in question. 
The youngest of these daughters, wit. 
Lakshmipati lost her husband within 
five or six months of her marriage, and 
then started living with her mother, 
the deceased Phoolmati. With a view 
to provide for her daughter, Mst. 
Phoolmati transferred seventy bighas 
of the said lands in the name of wit. 
Lakshmipati, That was about sixteen 
or seventeen years before the incident. 
Some two or three years before the 
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incident consolidation proceedings com- 
menced in Muraon. That furnished an 
excuse to the appellant to come over 
to Muraon for looking after the in- 
terests of Mst. Phoolmati. The appel- 
lant thereafter began to manage the 
Jands of Mst. Phoolmati. Having gain- 
ed her confidence after sometime, he 
got entered in the revenue records the 
name of his son, Raj Narain as a co-. 
tenant of Mst. Phoolmati. Raj Narain, 
however, died within a short time 
thereafter and the appellant wanted in 
his stead his own name to be enter- 
ed in the said revenue records. This 
was objected to by Mst. Phoolmati. 
Litigation ensued over this dispute be- 
tween Mst. Phoolmati and the appel- 
lant before the Consolidation authori- 
ties and the relations between the two 
became strained. The appellant ceased 
living with Mst. Phoolmati and shift- 
ed to a room in an adjacent temple 
built by Mst. Phoolmati. 


3. According to the prosecution 
evidence, the appellant was anxious to 
marry wit. Lakshmipati. The deceas- 
ed oppcsed his proposal and got Laksh- 
mipati married to one Sukhraj. The 
evidence of wit. Lakshmipati was that 
at about 8 a.m. on the day in question, 
that is, August 2, 1969, the appellant 
eame tc Mst. Phoolmati and demanded 
a share in the said lands from her. On 
her refusal the appellant got enraged 


` and left her threatening that he would 


not allow her lands being ploughed. 

4. A little later that morning, 
the deczased was cleansing a lota at 
the well situate between her house and 
the said temple. At that time wit. 
Lakshmipati was drawing water from 
that well not far away from her 
mother. Two other persons, Nanga Pan- 
dit and wit. Ram Bishal, were scrap- 
ping grass on ‘the roof of Mst. Phool- 
mati’s kouse, which would be right op- 
posite to the well. At that time the 
appellant: came with his cycle and 
parked it in the passage near the well 
He then went back to his room for a 
while snd cama again to where Mst. 
Phoolmati was squatting cleansing the 
said lota at the well. Descending the 
steps leading to the well, the appellant 
fired a-country-made pistol from be- 
hind Mst. Phoolmati. The shot hit her 
in the back and she tumbled down cry- 
oe that Janak, the appellanj, had shot 

er. 


5. The incident was witnessed 
not only by wit. Lakshmipati, who was 
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nearby, but also by wit. Raja Singh, 
who, according to his usual practice had 
gone to the temple that morning and 
had just emerged out of it. He tried 
to catch hold of the appellant, but the 
appellant threatened him with the pis- 
tol he had in his hanid. The appellant 
then left on his cycle towards the 
south. Mst. Phoolmati died almost in- 
stantaneously. The alarm raised by 
her when she was shot and by wits. 
Raja Singh and Lakshmipati brought 
some of the neighbours at the spot. It 
appears that by the time they arrived, 
the incident was over and the appel- 
Iant had left on his cycle. 


6. Raja Singh lodged the first 
information report soon thereafter at 
the nearest police station. Pursuant to 
the report the police arrived at about 
5 p.m. and started investigation during 
the course of which they collected the 
blood-stained earth amongst other 
things from near the well. They also 
sent the dead body of Mst. Phoolmati 
to Dr. Ghose atthe District Hospital, 
Fatehpur for postmorz-em examination. 


T. Dr. Ghosh’s evidence reveal- 
ed that there were in all eight injuries 
on the deceased Phoolmati. Six were 
gunshot injuries, and two were abra- 
sions. Out of six gunshot injuries, three 
were entry and thə rest were exit 
wounds. The two abrasions were con- 


sistent with the version of the eye-- 


witnesses that as a result of the im- 
pact of the pistol-shot the deceased had 
fallen down from the squatting posi- 
tion she was in at the time when she 
was fired at from bzhind. The three 
entry wounds were (1) on the left 
back-three inches below the inferior 
angle of scapula, (2) on the left thigh 
lower part, and (3) or the inner aspect 
and upper 1/3rd of the left leg. Death 
was due to shock and haemorrhage as 
a result of the gun-snot injuries. 


8. During the post-mortem 
examination, Dr. Ghosh extracted two 
pellets from injury No. (1), and three 
pellets from injury No. (5), in all five 
pellets. Since there were no signs of 
blackening or tattooing, the doctor was 
of the opinion that the firing must have 
been done from a distance of more 
than four feet at least. Dr. Ghosh was 
of the further opinion that all the three 
entry wouyds were caused by a single 
shot fired from behind the victim, and 
that if the victim was in a squatting 
posture, as described by wits. Lakshmi- 
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pati and Raja Singh, while cleansing 
the lota, it was possible that such a 
shot could cause injuries in her back, 
thigh and the left leg by some of the 
pellets coming out of the cartridge, 
particularly as in the position describ- 
ed by the witnesses her left leg and 
thigh would be in perpendicular posi- 
tion with her chest. Dr. Ghosh catego- 
rically stated that jnjury No. 5, that 
is, onthe victim’s left thigh, could not 
have been caused by a separate second 
shot. The evidence on record clear- 
ly established that the death of 
Mst. Phoolmati was homicidal and 
caused by firing from a pistol from 
behind her, 


9, The prosecution relied upon 
the evidence as to motive, the evidence 
of the eye-witnesses, Raja Singh (P.W. 
1), Mst. Lakshmipati (P.W. 2) and Ram 
Bishal (P.W. 4), the medical evidence, 
and lastly, the evidence of the investi- 
gating officer that human blood was 
found at the well where, according to 
the prosecution, the deceased was shot 
at from behind while she was sitting 
in a crouched position cleansing the 
lota. As against this evidence, the ap- 
pellant denied his presence and said 
that it was due to strained rela- 
tions between him and the witnesses 
that the latter had given false evidence 
against him at the instance of Sukh- 
raj. Regarding the evidence as to 
motive, he maintained that it was at 
the instance of the deceased and her 
relations that he came to stay with her 
for menaging her lands and that it was 
the deceased herself who got his son’s 
name mutated as a co-tenant with her. 
He denied that after his son’s death 
he tried to have his own name as his 
son’s heir mutated in the revenue 
records, He, however, admitted that 
the deceased Phoolmati had filed an 
application against his mame being 
recorded in those records. He denied 
that he had expressed any desire to 
marry Lakshmipati or that he was 
enraged because the deceased had Lak- 
shmipati married to Sukhraj, or that 
he had gone that morning to the dece- 
ased and demanded a share in her 
Tands, or that he became angry with 
the deceased giving him a flat refusal. 
Finally, he asserted that the deceased 
was shot at while she was in her house 
and not at the well, and that he had 
been falsely implicated in the case af 
the instance of Sukhraj and others 
who were ill disposed towards him. . 
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10. Both the Trial Court and 
the High Court accepted as true and 
reliable the eye-witness account given 
by Raja Singh and Lakshmipati, hold- 
ing that in the circumstances of the 
case they were the. most probable and 
natural witnesses. The evidence of the 
third witness, Ram Bishal, who was 
put forward by the prosecution as 
another eye-witness, was found by 
both the courts as unacceptable. Both 
the courts also accepted the prosecu- 
tion case as to motive, the well being 
the place where the deceased was fired 
at`and the evidence of the eye-witnes- 
Ses fortified by the opinion of Dr. 
Ghosh that only one shot had been 
fired and that that single shot was 
capable of causing all the six gun-shot 
injuries. The Trial Court as also the 
High Court rejected the. case put for- 
ward by the appellant that the dece- 
ased was killed’ in her house or that 
he had been falsely implicated by the 
Witnesses at the instance of Sukhraj. 


11. There being thus a concur- 
rent unanimity as to the appraisal of 
the evidence both by the Trial Court 
and the High Court, there was no 
question of a fresh assessment of that 
evidence by us in view of the well 
established practice of this Court not 
to do so, except on certain exceptional 
grounds, none of which counsel for the 
appellant could establish or even 
attempted to establish. 


12.. Mr. Dixit, however, sought 
to raise three points in support of the 
appeal. The first was that there was 
evidence on record that in the matter 
of the dispute over lands between the 
appellant and the deceased a pancha- 
yat had been called which had settled 
the matter by acceding to the appel- 
lant’s claim over a part of the said 
lands, and that therefore, there was no 
question of his having any motive to 
take her life. This was sought to be 
established by the evidence of Madari 
Singh (D.W. 4), the sarpanch, not of 
Muraon, but of another village nearby, 
namely, Kallan Mohdpur. His evidence, 
however, was so incredible that it was 
not surprising that it was discarded bv 
both the Trial Court and the High 


Court, and in our view quite rightly.. 


The second point raised by counsel 
was in support of the appellants de- 
fence that the incident of shooting 
took place not near the well but inside 
the deceased’s house, and that there- 
fore, the witnesses’ account of having 
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seen it at the well was false. The argu~ 
ment was that it was in evidence that 
S. I. Prem Pal Singh (P.W. 9) arrived 
at the village at about 5 p.m. and the 
other police officer, Raj Bahadur Agra- 
wal (P.W. 10) at 6 p.m. on the day of 
the incident. Yet Agrawal went at 
about 10 p.m. at the well and collected 
from there blood stained earth from 
near the well, one pellet and five wads 
as late as 10 p.m Counsel urged that 
such a delay of five hours in recover- 
ing these articles rendered that part of 
the investigation suspicious and evi- 
dence regarding that investigation 
ought: not to have been accepted. In 
our view, there is scarce merit in this 
contention, firstly, because the police 
officers after their arrival appear to 
have been busy with making the in- 
quest report, sending the dead body to 
the hospital for post-mortem examina- 
tion and interrogating the persons like- 
ly to be witnesses. Secondly, they 
could not-have anticipated at that stage 
that the.appellant’s defence would be 
that the shooting took place not at 
or near the well but in the deceased’s 
house, so as to prompt them to inves- 
tigate that point first by looking for 
the blood or the pellet or the wads 
near the well. Indeed, it was nobody’s 
case and no suggestion was in fact put 
to any of the witnesses or to the police 
officers that there were any apparent 


- signs in the house to indicate that the 


deceased was shot at in the house. The 
defence contention that it was there 
that the deceased was fired appears to 
have been raised at the trial in order 
only to dispute the eye-witnesses’ ac- 
count that the deceased was fired at 
the well when she was cleansing the 
Jota and .was sitting at that time in 
crouched posture. That version was 
supported in a fair measure by the 
Doctor’s evidence that two of the 
eight injuries noted by him were abra- 
sions, which could well have been 
caused by her tumbling down at the 
Impact of the snot hitting in her back 
The two arbasions thus fit in with the 
case of the eye-witnesses that the vic- 
tim was fired at when she was clean- 
sing the lota at the well. 


13. The third contention was 
the one which Mr. Dixit elaborated. 
His proposition was that the medical 
testimony contradicted the eye-wit- 
nesses’ version and that contradiction 
rendered their account unacceptable. 
According to Dr. Ghosh’s evidence, 
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none of the three entry wounds show- 
ed any blackening or tattooing. Obvi- 
ously, therefore, the firing did not take 
place from a very close range but from 
some distance at least. No doubt, the 
three eye-witnesses gave different dis- 
tances ranging from two to six paces. 
But they could hardly be expected to 
have marked at the time the precise 
distance at which the person shooting 
the firearm was. They, therefore, gave 
an estimate of the distance at which 
he was from the victim. It is no won- 
der that the distancas they deposed 


varied. Nothing can, therefore, turn 
on such variation. 
14. But counsel pointed out 


that injury No. 1 showed six entry 
wounds in the left bazk, injury No. 9 
four such entry wourds in the thigh 
and injury No. 7 in the left leg, one 
such entry wound. According to him, 
therefore, eleven pelkets had actually 
hit various parts of the deceased’s 
body, which fact must indicate the ex- 
tent of dispersal of the shot. He sug- 
gested that considering the area of dis- 
persal the shot could not be a single 
shot as deposed by witnesses, and 
secondly, that it could not have been 
fired from a short distance also de- 
posed by them. In particular, he relied 
on the observation by the Trial Court 
that a S. G. cartridge contains nine 
pellets only, and therefore, the fact 
that the three entry wounds were caus- 
ed by eleven pellets clearly suggested 
that there must have been at least two 
shots fired and not one. He also em- 
phasised that the area of dispersal from 
the victim’s back to her left leg also 
sugpested that it could not have been 
one but two shots which could have 
caused all the three entry wounds 
with eleven pellets having caused ele- 
ven injuries at three different places. 
In support of his theory, he relied on 
the finding by the police (Ex. Ka 10) of 
five tiklis of cardboard and one flat- 
tened round shot at the well which 
according to him.was again indicative 
of more than one skot having been 
fired at. It is clear that the entire 
argument was based on the assump- 
tion of a wide dispersal of the shot. 


. 15. The facts of the case and 
the evidence on record, however, do 
not support the assumption. The three 
entry wounds, besides the account 
given by the eye-w-tnesses, clearly 
established that the d2ceased was shot 
fim her back from behind. If she was 
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sitting, as described by the eye-wit- 
nesses, in a crouched position, her 
back, her left thigh and her left leg 
would more or less be, as already sta- 
ted, in a perpendicular line. It will be 
noticed that injuries (v) and (vi) are 
entry and exit injuries prima facie in- 
dicating that the pellets which enter- 
ed into the victim’s left thigh pene- 
trated through and through. The same 
is the position with regard to injuries 
(vii) and (viii) on her left leg. Two al- 
ternatives thus suggest themselves. 
Either that the same pellets which 
went through her left back (entry 
wound No. (i) and came out through 


the chest (exit wound No. ( (ii)) 
hit the thigh and coming out 
through and through also pene- 


trated her left leg, both of which 
were in a line, or the three parts of 
her body were not in a straight line 
and different pellets dispersed from 
the shot penetrated the three limbs in- 
dependently of each other. 


16. Tn the case of the first al- 
ternative, there would be no question 
of a wide area of dispersal. In the case 
of the second alternative, also, the dis- 
persal would not be in any wide area. 
The site plan produced by the prosecu- 
tion also makes it clear that there 
could not have been much distance be- 
tween the victim and her assailant, and 


therefore, there was not much scope 


for any large dispersal of the shot. 
Such a conclusion is in harmony with 
the Doctor’s evidence, the places where 
the pellets entered into the victims 
body and the evidence of the two eye- 
witnesses. It is true that in all at 
least eleven pellets entered into the 
victim’s body at three places. The 
Trial Court observed that a S. G. car- 
tridge would contain nine pellets. But 
as the High Court observed that was a 
personal observation made by the 
Court without any such evidence. There 
was no evidence to show that the car- 
tridge in question was a S. G. cartridge. 
No argument can thus be founded on 
an assumption that the cartridge was 
aS. G. cartridge. The police found 
five tiklis but they could be cardboard 
tiklis in which the pellets must have 
been packed. Their seizure by the 
police at the spot could not solve the 
question whether one shot was fired 
or more. Likewise, in the absence of 
evidence as to what kind of pistol was 
used by the assailant, passages cited by 
counsel from works on firearms can 
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hardly be of any relevance. The fact 
of the matter was that the eye-wit- 


nesses were emphatic that it was the. 


appellant who fired at the deceased 
with a country-made pistol, and that 
he fired once only. That evidence was 
backed by the opinion of Dr. Ghosh 
who equally emphatically opined that 
all the six gunshot injuries could be 
caused by a single shot. That evidence 
was acceptable to both the courts and 
nothing has been substantiated before 
us which can justifiably impugn that 
evidence. Counsel could raise only 
conjectural alternatives as against the 
eye-witnesses’ account as to how the 
incident occurred. Such conjectural 
alternatives cannot be substituted in 
place of accepted evidence of those 
who actually saw the incident. 


17. That being so, the argu- 
ment on dispersal of the shot and 
the assumption based on it that the 
deceased was fired at more than once 


becomes difficult of acceptance, and 
therefore cannot be accepted. 
18. In the result, the appeal 


fails and has to be rejected. Nothing 
has been shown to us which would jus- 
tify our interference with the sentence 
imposed on the appellant after the 
Trial Court and the High Court had 
applied their mind on that question in 
the light of a deliberate act of the ap- 
pellant. 


Appeal dismissed. 
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P. JAGANMOHAN REDDY, K. K. 
MATHEW AND G. K. MITTER, JJ. 


Arun Kumar Roy, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petn. No. 52 of 1972, D/- 3-5- 
2. 


(A) Maintenance of Internal Secu- 


rity Act 1971 (26 of 1971), S. 3 (1) (iii) 
— Grounds for detention — Detenu, 
a railway servant along’ with armed 
associates, cutting away 40 meters of 
copper wire from overhead traction — 
Although such removal would ordi- 
narily be a case of theft that is not to 
say that such removal would not also 
be prejudicial to the maintenance of 
supplies and services essential to the 
community especially when indulged 
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Arun Kumar v. State of W. B. (Mitter J.) 
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on large scale as in the case — Deten- 
tion held proper. (Para 4) 


(B) Maintenance of Internal Secu- 
rity Act 1971 (26 of 1871), S. 15 — 
Scope — Release of detained persons 
finally. 


Although S. 15 of the Act gives 
the appropriate Government power to 
release a detenu for a temporary 
period, with or without conditions, the 
Act does not empower the Government 
to release a detenu finally except 
after the report ofthe Advisory Board. 
When the Advisory Board reports that 
there is no sufficient cause for the 
detention of the person concerned, the 
Government has to give effect to ib 
and revoke the detention order. 


As the Act did not empower the 
Government to release the detenu on 
the strength of the representation with- 
out sending the matter to the Advi- 
sory Board, Governmeni’s considera- 
tion of the representation, after its 
prior approval of the detention order 
would have little significance or im-= 
port. AIR 1972 8.C. 436, Dist. 

(Paras 10, 11) 

(C) Constitution of India, Art. 32 — 
Writ petition against order of deten- 
tion — Point not raised in the petition 
cannot be considered at the hearing of 
the petition. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 438=1972 SCD 61, 

K. I. Singh v. State of Manipur 5 

Mr. Shiva Punjan Singh, Advo- 
cate, amicus curiae, for Petitioner; Mr. 
S. N. Mukheriee, Advocate for M/s. 
FO Basu and Co., for Respon- 

ent. 


The following Judgment of tħe 
Court was delivered by 

MITTER, J.:— The petitioner who 
was detained in pursuance of an order 
under the Maintenance of Internal 


Security Act, 1971 (26 of 1971) (here- 


inafter referred to as the ‘Act’) has 
presented this petition under Art. 32 
of the Constitution. He states therein 
that the detention order originating 
from the District Magistrate of Howrah 


is baseless, ma'a fide and motivated, 


that he was never involved in any kind 
of violent or anti-social activities, that 
he is a first fireman of the South Eas- 
tern Railway end by his detention ir- 
reparable prejudice will be caused to 
himself and members of his family. 
He states further that he had goneto 
the Advisory Board on November 17, 
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4971 and that his detention was con- 
firmed and communicated to him on 
December 8, 1971. His grievance is 
that no first information was lodged 
against him as was necessary in the 
circumstances of the case and his de- 
tention is not warranted by law. 


ae From the affidavit affirmed 
by the District Magistrate of Howran in 
opposition to the petition the following 
facts emerge:— 


(1) The order was made against 
the petitioner on 24th August 1971 in 
exercise of the Magistrate’s power con- 
ferred by sub-s. (1) read with sub-s. 
(2) of S. 3 of the Act with a view to 
preventing the petitioner from acting 
in a manner prejudicial to the main- 
tenance of supplies ani services essen- 
tial to the community. 


(2) The grounds for the order of 
detention bearing the same date show 
that on 23rd May 1971 at about 2.15 
a.m. the petitioner along with some 
associates armed. with swords, dagzers 
etc. had eut down anc stolen away 40 
meters of copper contact wire from the 
head traction wires fram K. M. Post 
No. 9/31x to 10/1x in the Up line 
in between Mourigram and Andul rail- 
way stations causing disruption in 
train services on the Howrah Khaga- 
pur section and that he had acted in 
a similar manner in company with 
some associates being similarly armed 
on the night of 7th June 1971 at about 
2am. and had cut down copper con- 
tact wire from K. M. Post Nos. 9/25 
and 9/27 on the Up Line in between 
Santragachi and Motrigram railway 
stations on the Howrah Khargapur 
section and his acts were considered 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity. 

(3) On August 24, 1971 the Dis- 
trict Magistrate had reported to the 
State Government about the passing 
of the detention orde? together with 
the grounds of detention and all other 
` particulars bearing on the same. The 
said report and particulars were con- 
sidered by the State Government and 
on September 4, 1971 the detention 
order was approved by the State Gov- 
ernment under sub-s. (3) of S. 3 of the 
Act. 

(4) Soan after th passing of the 
order of detention th2 petitioner was 
‘found to be absconding and could be 
arrested only on 9th September 1971 
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when he was served with the order of 
detention and the grounds thereof. He 
was also informed that he could make 
a representation to the State Govern- 
ment against his detention order and 
that his case would be placed before 
the Advisory Board within 30 days 
from the date of the detention order. 


(5) On September 4, 1971 the State 
Government submitted a report to the 
Central Government in accordance with 
the provisions contained in sub-sec- 
tion (4) of S. 3 of the Act together with 
the grounds of detention and other 
particulars. 


(6) On 7th October 1971 a repre- 
sentation from the detenu petitioner 
was received in the Home Department 
(Special Section) of the State Govern- 
ment forwarded by the Superintendent 
of the Dum Dum Central Jail. 


(7) On 8th October 1971 the case 
of the detenu petitioner was placed be- 
fore the Advisory Board. 


(8) On November 17, 1971 the re- 
presentation of the petitioner was con- 
sidered by the State Government. The 
State Government rejected it by an 
order of the same date. 


(9) On November 17, 1971 the 
Advisory Board after consideration of 
the materials placed before it and the 
said representation and after giving a 
personal hearing to the detenu peti- 
tioner submitted its report to the 
State Government to the effect that 
there was sufficient cause for the de- 
tention. 


(10) By an order dated November 
26, 1971 the State Government in exer- 
cise of its powers under sub-s. (1) of 
S. 12 of the Act confirmed the order of 
detention. 


(11) The confirmation of the order 
was communicated by the State Gov- 
ernment to the detenu petitioner by 
letter dated December 7, 1971. 


3. A copy of the representation 
of the petitioner to the Advisory Board 
is one of the annexures to the counter 
affidavit. The case made by him there- 
in was that the allegations about the 
removal of overhead traction wire 
were not true, that in any event they 
also disclosed commission of the offen- 
ees of theft which are cognizable offen- 
ces and any such incident, if true in 
fact, should have been reported to the 
police under the provisions of the 
Code of Criminal Procedure and in the 
circumstances of the case the grounds 


` 
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of detention notified in the order made 
ao him were not tenable under the 
aw. 


4. Counsel for tħe petitioner 
put forward a two-fold argument be- 
fore us. His first submission was that 
even if the grounds of detention sup- 
plied to the petitioner were true in sub- 
stance, they constituted cases of theft 
for which ample provision was made 
in the ordinary criminal law of the 
country and there was no necessity to 
resort to the Act for detaining the 
petitioner. Undoubtedly the State could 
if it had chosen, have proceeded to put 
the ordinary criminal law in motion. 
But as is well known the conditions in 
some parts of West Bengal were far 
from normal! at the time when the acts 
imputed to the petitioner were com- 
mitted. Wagon-breaking and removal 
of overhead traction wire posed a 
major problem to the maintenance of 
Supplies and services essential to the 
community. If therefore the authori- 
ties concerned felt that the trial of 
such cases under the ordinary law of 


the land would not meet the require-. 


ments of the situation and particularly 
in the case of activities of the kind men- 
tioned in the grounds which were com- 
mitted in the middle of the night when 
there could be few eye-witnesses and 
even those who viewed such incidents 
would be apprehensive of their own 
safety if they were asked to give evi- 
dence against such dangerous persons 
who went about arming themselves 
with swords and daggers not only to 
prevent their apprehension but also 
to terrorise persons who might feel 
inclined to put up any obstruction, the 
State would not be unjustified in pro- 
ceeding in the way it did. 


No doubt the removal of overhead 
traction wire would be a case of theft 
but that is not to say that such removal 
would not also be prejudicial to the 
maintenance of supplies and services 
essential to the community, specially 
when indulged in onalargescale. We 
have therefore no hesitation in reject- 
ing the first contention advanced on 
behalf of the petitioner. 


5. The second contention 
=- urged was that there was inordinate 
delay in the consideration of the pe- 
titioner’s representation and as such, 
apart from any other consideration, 
the petitioner was entitled to an order 
of release. Reliance was placed on the 
decision of this Court in K. L Singh v. 
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State of Manipur, AIR 1972 SC 438. In 
that case orders had been passed 
against the petitioners by the District 
Magistrate Manipur under sub-s. (2) of 
S. 3 read with sub-s. (1) of the Orissa 
Preventive Detention Act, 1970 as 
extended to Manipur. The orders had 
been passed with a view to preventing 
them from acting in any: manner pre~ 
Judicial to the maintenance of public 
order. The grounds of detention were 
furnished to the detenus on the day 
they were taken into custody. The Dis- 
trict Magistrate had made the neces- 
Sary report to the Administrator of 
Manipur under sub-s. (3) of S. 3 on 
February 10, 1971. The Administra- 
tor approved .the orders of detention: 
of the District Magistrate passed on 
January 31, 1971 and the orders of ap- 
proval were also communicated to the 
detenu. ‘The petitioners had made a 
joint representation on lst March 1971 
which was received by the Govern- 


' ment on 3rd March, 1971. The Admi- 


nistrator considered the representa- 
tions and rejected the same on March 
20, 1971. The petitioners were inform- 
ed about such rejection by communica- 
tion dated March 22, 1971. The Advi- 
sory Board considered the matter and 
sent its report on April 18, 1971 ex- 
pressing its opinion that the detention 
of the petitioners was justified. The 
ground advanced on behalf of the peti- 
tioners in that case with which we are 
concerned was that there was an in- 
ordinate delay of 17 days in the Admi- 
nistrator disposing of the representa- 
tion made by the petitioners and as 
such there was a violation of the provi- 
sions of Article 22 (5) of the Constitu- 
tion. This ground was specifically taken 
in the writ petition in which it was ex- 
pressly pleaded: 


i EEE even’ assuming thai 
any information had to be collected by 
the Government the period of 17 days 
as stated by the Government was not 
at all necessary and any information 
could have been got easily from the 
Jailor, Manipur Central Jail, Imphal, 
within a few minutes as the jail was 
located within a very short. distance 
from the Secretariat.” 


The explanation offered in the counter 
affidavit of the State in that case was 
not accepted as in the view of this Court 
the respondent did not estate what 
steps, if any, had been taken in between 
March 3, 1971 and March 20, 1971 and 
there was only “a very bald statement 
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that enquiries were sought from 
Jail authorities throuzh sub-Deputy 
Collector, Headquarters and the Jail 
authority sent a letter on March 18, 
1971.” The Court referred to the fact 
that there was no averment in the 
counter affidavit that the enquiries 
referred to therein had been made oral- 
Ty and in the absence of such averment 
the Court was of opinion that it would 
be reasonable to presume that there 
would be official communication in 
writing on the subject. In the result 
the Court held that there was an unex- 
plained delay of 17days in the Govern- 
ment disposing of the representation of 
the detenus. 


6. The four principles which 
this Court formulated in that case to 
be followed in regard to representation 
of detenus were: l 


“First, the appropriate autħority 
is bound to give an opportunity to 
the detenu to make a representation and 
to consider the representation of the 
detenu as early as possible. Secondly, 
the consideration of the representation 
of the detenu by the appropriate autho- 
rity is entirely independent of any 
action by the Advisory Board includ- 
ing the consideration of the representa- 
tion of the detenu by the 
Advisory Board. Thirdly, there should 
not be any delay :n the matter of 
consideration. It is trae that no hard 
and fast rule can be laid down as to 
the measure of time taken by the ap- 
propriate authority for. consideration 
but it has to be remembered that the 
Government has to ke vigilant in the 
governance of the citizens. 
A citizen’s right raises a correla- 
tive duty of the State. Fourthly, the 
appropriate Government is to exercise 
its opinion and judgment on the re- 
presentation before sending the case 
along with the detenu’s representation 
to the Advisory Boarc. If the appro- 
priate Government will release the de- 
tenu the Government will not send the 
matter to the Advisory Board. If how- 
ever the Government will not release 
the detenu the Government will send 
the case along with che detenu’s re- 
presentation to the Advisory Board. 
Tf thereafter the Adv:sory Board will 
express an opinion in favour of the 
- release of the detenu the Government 
will release*the detenu”. 


On the facts of that case as the Court 
was not satisfied with tae explanation of 


Arun Kumar v. State of W. B. (Mitter J.) 


~ 


[Prs. 5-8} S. C. 1861 


the delay in the counter affidavit it 


directed the release of the petitioners 
holding that the unexplained delay by 
itself was a sufficient ground for treat- 
ing the orders of detention as illegal. 


f We must consider the pro- 
visions of the Act in the background of 
the constitutional provisions.. Under 
Article 22 (4): 

“No law providing for preventive 
detention shall authorise the detention 
of a person for a longer period than 
three months unless ...........cceeceennees F 

(a) an Advisory Board ............... 

has reported before the expiration of 
the said period of three months that 
there is in its opinion sufficient cause 
for such detention.” 
This is subject to the proviso that 
nothing in this sub-clause shall autho- 
rise the detention of any person be- 
yond the maximum period prescribed 
by any law made by Parliament under 
sub-clause (b) of Clause (7). Clause (5) 
of Article 22 provides that when any 
person is detained in pursuance of an 
order made under any law providing 
for preventive detention, the authority 
making the order shall communicate to 
such person the grounds on which the 
order has been made and shall afford 
him the earliest opportunity of making 
a representation against the order. 


8. The Act in his case is a 
Parliament Act under which the Central 
Government or the State Government 
may in terms of Section 3 (1), if satisfi- 
ed with respect to any’ person witha 
view to preventing him from acting 
in any manner prejudicial to ............... 
the maintenance of supplies and 
services essential to the community,... 
it is necessary so to do, make an order - 
directing that such person be detained. 
Under sub-section (2) of the section any 
of the officers mentioned including 
the District Magistrate may, if satisfi- 
ed as provided in sub-clauses (ii) and 
(iii) of Clause (a) of sub-section (1) ex- 
ercise the power conferred by the said 
sub-section. Section 3 (3) provides as 
follows :— ` 


“When any order is made under 
this section by an officer mentioned in 
sub-section (2), he shall forthwith re- 
port the fact to the State Government 
to which he is subordinate together with 
the grounds on which the order has 
been made and such other particulars 
as in his opinion have a bearing on the 
matter, and no such order shall 
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remain in force for more than twelve 
days after the making thereof unless 
in the meantime it has been approved 
by the State Government: 


Provided that where under Sec- 
tion 8 the grounds of detention are com- 
municated by the authority making 
the order after five days but not later 
than fifteen days from the date of de- 
tention, this sub-section shall apply sub- 
ject to the modification that for the 
words “twelve days” the words “twenty 
two days” shall be substituted.” 

Under Section 8 (1) 


“When a person is detained in pur- 
suance of a detention order, the autho- 
rity making the order shall, as soon as 
may be, but ordinarily not later than 
five days and in exceptional circum- 
stances and for reasons to be recorded 
in writing, not later than fifteen days, 
from the date of detention, communi- 


cate to him the grounds on which the 


order has been made and shall afford 
him the earliest opportunity of mak- 
ing a representation against the order 
to the appropriate Government.” 

Under S. 9 (1) the Central Government 
and each State Government has to con- 


stitute one or more Advisory Boards ° 


for the purpose of the Act: Sub-sec-~ 
tion (2) deals with the constitution of 
Advisory Boards. Under Section 10. 


“Save as otherwise expressly pro- 
vided in this Act, in every case where 
a detention order has been made under 
this Act, the appropriate Government 
shall, within thirty days from the 
date of detention under the order, place 
before the Advisory Board constituted 
by it under Section 9 the -grounds on 
which the order has been made and 
the representation, if any, made by the 
person afiected by the order, and in 
case where the order has been made 
by an officer, also the report of such 
officer under sub-section (3) of Sec- 
tion 3.” 


Under Section ‘11 (1): 


“The Advisory Board shall, after 
considering the materials placed before 
it and after calling for such further 
information as it may deem necessary 
from the appropriate Government or 
from any person called for the purpose 
through the appropriate Government or 
from the person concerned, and if, any 
particular case, it considers it essential 
so to do or if the person concerned ‘de- 
_ Sires to be heard, after hearing him in 
person, submit its report to the appro- 
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priate Government within ten weeks 
from the date of detention.” 

Under sub-section (2) the report of the 
Advisory Board must contain in a sepa- 
rate part thereof the opinion as to whe- 
ther or not there is sufficient cause for 
the detention of the person concerned. 
Under Section 12. 


“ (1) In any case where the Advisory 
Board has reported that there is in its 
opinion sufficient cause for the deten- 
tion of a person the appropriate Govern- 
ment may confirm the detention order 
or continue the detention of the per- 
son concerned for such period as it 
thinks fit. 


(2) In any case where the Advisory 

Board has reported that there is in its 
opinion no sufficient cause for the 
detention of the person concerned, the 
appropriate Government shall revoke 
the detention order and cause the per- 
son to be released forthwith.” 
Under Section 13 the maximum period 
for which any person is detained in 
pursuance of any detention order which 
has been confirrned'under Section 12 
shall be twelv2 months from the date 
of detention. 


9, The Act shows that if a de- 
tention order is made by an officer such 
as the District Magistrate it cannot re- 
main in force for more than 12 days 
after the making thereof unless in the 
meantime it is approved of by the 
State Government. The State Gov- 
ernment is alsc under a duty to 


communicate the order made and 
its approval of the order within 
7 days to the Central Govern- 


ment. Under Section 10 the appro- 
priate Government must place the case 
within 30 days from the date of 
detention before the Advisory Board. 
As the case wes placed before the Ad- 
visory Board on 3th October, 1971, all 
the provisions of the Act from Ss. 3 to 
10- were undoubtedly given effect to 
within time. The only complaint 
which is now raised though not made 
in the petition is that the representation 
was considered by the Government as 
also by the Advisory Board only on 
17th November 1971, i.e. one month and 
ten days after the date of the receipt 
of the representation. As the Advisory 
Board has to consider the case within 
ten weeks from the date of detention 
which in this case was 9th, September, 
1971, there has been no violation of the 
provisions of section. The question is, 
can the order of detention be upheld 
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on the facts of this case in the back- 
ground of the constitutional provisions. 


= D It will be noticed that the 
Act does not make it obligatory on the 
State Government itself to consider the 
representation of the detenu but 
makes it obligatory on the part of the 
State Government to place the case be- 
fore the Advisory Board along with the 
representation if any, made by the per- 
son affected by the order and where 
the order has been mzde by an officer 
also the report of such officer under 
sub-section (3) of Section 3. The Ad- 
visory Board must consider the 
materials placed before it and may call 
for further information as it may deem 
necessary from the appropriate Govern- 
ment or from the person con- 
cerned and submit its report 
to the appropriate Government 
after hearing the detenu in per- 
son if he desires to be heard or in any 
case where the Board considers it 
essential to give him a hearing. The 
Board must make its report to the 
appropriate Government within ten 
weeks from the date of detention. 
Although Section 15 of the Act gives 
the appropriate Government power to 
release a detenu for a temporary period 
with or without conditions, the Act 
does not empower the Government to 
release a detenu finally except after 
the report of the Advisory Board. 
When the Advisory Board reports that 
there is no sufficient cause for the de- 
tenticn of the person concerned, the 
Government must give effect to it and 
revoke the detention order. 


1i. The main hurdle against 
. the petitioner in this case is that he 
made no grievance in his writ petition 
about the delay in the consideration of 
his representation. If any such plea 
had been taken, we would have had to 
consider whether Government had any 
explanation to offer for the delay. In 
this case, as already noted, the 
Government had approved of the order 
of detention as early as September 4, 
1971 and submitted its report to the 
Central Government. There was 
nothing in the representation of the 
petitioner, apart from a bare denial of 
his commission of any offence which 
necessitated the immediate considera- 
tion of the grepresentation. As the Act 
did not empower the Government to re- 
lease the detenu on tke strength of the 
representation without sending the 
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matter to the Advisory Board, it ap- 
pears to us that Governments con- 
sideration of the representation, after its 
prior approval of the detention order 
would have little significance or im- 
port. 

12. 
ment took any steps to enlighten itself 
more about the representation of the 
petitioner, we do not know and on the 
facts of this case, we are not called 
upon to consider. 

13. In the result, we are not 
satisfied that this is a case where the 
detention order should be quashed. 
The petition is accordingly dismissed. 

Petition dismissed. 


Collector, Tripura 


AIR 1972 SUPREME COURT 1863 
(V 59 C 349) 
(From: Tripura)* 
S. M. SIKRI, C. J., A. N. RAY, 
I. D. DUA, D. G. PALEKAR AND 
M. H. BEG, JJ. 


Amar Chandra Chakraborty, Ap- 
pellant v. The Collector of Excise, 
Govt. of Tripura, Agartala and others, 
Respondents. 

Civil Appeal No. 1063 of 1971, D/- 
D/- 3-5-1972. 

(A) Bengal Excise Act (5 of 1909), 
Ss. 43 and 22 — Power of Collector to 
withdraw license granted by bim. 

The power to grant license to vend 
liquor not only vests in the Chief Com- 
missioner but also in the Collector by 
virtue of S. 22 (2). Hence, the Collec- 
tor who grants the license under S. 22 
(2) is empowered to withdraw the 
same under S. 43. (Para 7) 

(B) Interpretation of Statutes — 
Ejusdem generis rule — Scope and 
extent of. 

The ejusdem generis rule strives 
to reconcile the incompatibility þe- 
tween specific and general words. ‘This 
doctrine applies when (i) the statute 
contains an enumeration of specific 
words: (ii) the subject of the enu- 
meration constitutes aclass or category; 
(iii) that class or category is not exha- 
usted by the enumeration; (iv) the gen- 
eral term follows the enumeration and 
(v) thereis no indication of a different 
legislative intent. (Para 9) 


TERA er a a N 
*(Civil Matter No. 2 of 1970, D/- 25- 
6-1971 — Tripura). 
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` Whether or not Govern- 
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(C) Bengal Excise Act (1909), S. 
43 — Expression ‘any cause other than’ 
in S. 43 (1) cannot be construed ejus- 
dem generis with causes mentioned in 
S. 42 (1) (a) to (g). (Para 9) 

(D) Constitution of India, Art. 14 
=- Reasonable classification — Trade 
in country liquor — Control imposed 
by Bengal Excise Act — Not violative 
of Art. 14. | 


Trade or business in country T- 
quor has from its inherent nature been 
treated by the State and the society as 
a special category requiring legisla- 
tive control which has been in force 
in the whole of India since several 
decades. In view of the injurious effect 
of excessive consumption of liquor on 
health this trade or business must be 
treated as a class by itself and it can- 
not be treated on the same basis as 
other trades while considering Arti- 
cle 14. This classification is founded 
on an intelligible differentia having a 
rational relation to the object to be 
achieved by the control imposed on the 
trade or business in country liquor, 
Art. 14 only forbids class legislation 
but reasonable classification does not 
come within the prohibition. | 

(Para 10) 

(E) Bengal Excise Act (1909), S. 43 
— Withdrawal of licence — Procedure 
-— Notice of intention to withdraw — 
Necessity — More than 15 days’ notice 
of withdrawal given — Validity. 

If the licence is withdrawn. under 
S. 43 (1) (a) on the expiration of 15 
days’ written notice of the authority’s 
intention to do so then nothing further 
need be done. It is only when the 
licence is desired to be withdrawn 
forthwith without notice as contem- 
plated by S. 43 (1) (b) that the autho- 
rity is under a further obligation to 
pay compensation as may be directed 
by the Excise Commissioner, 


(Para 11) 
The section does not contemplate 
‘a separate order withdrawing the 


licence after the expiry of 15 days’ 
notice period. Nor does it require a 
show cause notice to be given before 
withdrawing the license. Hence, where 
the order D/- 6-7-1970 clearly stated 
that 15 days’ notice was being given 
to the licensee regarding the intention 
of the Collector of Excise to withdraw 
his licence and it was also specifically 
mentioned in the order that the said 
licence would be withdrawn with 
effect from September 1, 1970, the 
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order complies with the provisions of 
S. 43 and cannot be considered to vio- 
late the rules of natural justice. AIR 
1959 SC 308, Applied. (Paras 11, 12) 


(F) Constitution of India, Art. 19 
(1) (g) & (6)—Dealing in liquor is busi- 
hess — Restricticns on whether saved 
by Art. 19 (6) — Test, 

_ It is no doubt true that dealing in 
liquor is business and a citizen has a 
right to do business in that commodity 
but the State can make a law impos- 
ing reasonable restrictions on the said 
right in public interest. In dealing 
with reasonable restrictions no abstract 
standard or general pattern is possible 
to lay down. In each case, regard has 
to be had to the nature of trade or 
business, the conditions prevailing in 
Such trade or business, the nature of 
the infringement alleged and the under- 
lying purpose of the restriction, the 
imposition of which is alleged to con- 


stitute an infringement. AIR 1967 SC 


1368, Referred. (Para 13) 


(G) Bengal Excise Act (1909), S. 
43 — Grant of exclusive licence to vend 
country liquor for five years — With- 
drawal of licence before expiry of 
period as.a result of policy decision of 
Government — No violation of Art. 19 
(1) (2). l 

Though S. 43 contains no express 
mention of the precise grounds on 
which the licence can be withdrawn, 
keeping in view the nature of the trade 
or business for which the grant 


of licence under the Act is pro- 
vided the cause contemplated 
by Section 43 must be such as 


may have reasonable nexus with the 
object ‘of regulating this trade or busi- 
ness in the general interest of the 
public. (Para 15) 

The appellant ad secured his 
licence for the maximum period of 
five years as provided by R. 22 (4) of 
the Tripura Excise Rules, 1962 for a 
nominal annual sum. This licence was 
withdrawn after a period of two years 
as a result of a major policy decision 
of the Tripura Government. On the 
withdrawal of the licence, fee for 15 
days was remitted to him and the fee 
paid in advance end the deposit made 
were also directed to be refunded as 
provided by S. 43 (3). 

Held that keeping in view the 
purpose and object of granting such 
exclusive privileges and licenses, the 
cancellation of the appellant’s license 
could not be considered to be either ir- 
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relevant or collateral to that purpose or 
object. (Para 16) 


(BH) Bengal Excise Act (1909), Sec- 
fion 22 (1) — Grant cf exclusive pri- 
vilege to vend liquor — Absence of 
public notice — Effect. 


The public notice is a condition 
precedent to the grant of exclusive pri- 
vilege under S. 22 (1h The underly- 
ing policy of S. 22 seems to be not to 
allow such an importent matter to be 
decided in the secrecy of office without 
giving it proper publizity. Failure to 
give such public notice is therefore, 
fatal to the grant of the exclusive pri- 
vilege to the appellant. (Para 18) 


Cases Referred: Chronological Paras 
AIR 1967 SC 1868 = (1967) 3 

SCR 50, K. K. Narula v. State 

of J. & K. 13 
AIR 1959 SC 308 = (1959) Supp 

1 SCR 319, Gullapalli Nages- 

wara Rao v. A. P. State Road 

Transport Corporation 12 


Mr. A. K. Sen, Sr. Advocate, (Mr. 
D. N. Mukherjee, Advocate, with him), 
for Appellant: M/s. Gobind Das and 
5. P. Nayar, Advocates, for Respon- 
dents. 


_ The following Judgment of the 
Court was delivered by 


DUA, J.:— This appeal is by spe- 
cial leave. The appellant assails the 
order of the Judicial Commissioner, 
Tripura dated June 2&, 1971 dismiss- 
ing his petition under Art. 226 of the 
Constitution challenging the order of 
the Collector of Excise, Tripura, dated 
July 5, 1970. 

2: The appellant was granted 
licence for the period April 1, 1963 to 
March 31, 1966 for running a ware- 
house for supply of country liquor to 
excise vendors in the territory of Tri- 
pura. The Bengal Excise Act, 1909 
(hereinafter called <he Act) had 
been extended to that territory on 
August 1, 1962. The appellant’s licence 
was subsequently extended for a fur- 
ther period of two years ending March 
31, 1968. On November 6, 1967 the 
appellant applied to tke Excise Collec- 
tor praying that he should be permitt- 
ed to continue the supply of country 
liquor for a period of five years com- 
mencing April 1, 1968. The Collector 
recommended the app2llant’s case to 
the Government on Ncvember 18, 1967 
for extension of his lizence for a fur- 
ther period of only two years. On 


December 22, 1967 the Collector of. 
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Excise, Tripura, Agartala, wrote to the 
appellant that he had been appointed 
by the Chief Commissioner “a contrac- 
tor for the supply of country liquor to 
the excise vendors for the territory of 
Tripura for five years i.e., from 1-4- 
68 to 31-3-73 at the existing rate i.e., 
Rs. 2. 25 only being the cost-of one L.P. 
litre of country liquor of 40 U. P. 
strength for sale to the excise ven- 
dors” of that territory from the Cen- 
tral Warehouse at Agartala. On Janu- 
ary 13,-1968 the appellant was asked 
by the Collector of Excise to deposit © 
Rs. 1,000/- as security and Rs. 2,500/- 
as licence fee for five years at the rate 
of Rs. 500/- per year. On March 13, 
1968 the appellant was accordingly 
granted a licence to establish a ware- 
house for the storage in bond and 
wholesale vend of country spirit by 
Import and for supply to the excise 
vendors in the territory of Tripura for 
five years commencing April 1, 1968 
It was 
granted by the Excise Collector. 


3. The Committee of Estimates 
in their Fifth Report about the work- 
ing of Excise Department in the terri- 
tory of Tripura in general and about 
the procedure adopted in giving con- 
tract to the appeliant for a period of 
five years from 1968 to 1973 in parti- 
cular made some adverse observations 
criticising the method of appointment 
by means of selection because this 
method, according to the report, left 
Toopholes for corruption. As a result 
of this report the Lt. Governor of Tri- 
pura on July 2, 1970 inserted R. 164-A 
in the Tripura Excise Rules of 1962 in 
exercise of the power conferred by 
S. 86 of the Act. According to the 
new rule, fees for licence for the 
wholesale vend of country spirit were 
required to be fixed by tender-cum- 
auction. On July 6, 1970 the Excise 
Collector issued. the following order to 
the appellant: 


“GOVERNMENT OF TRIPURA 
OFFICE OF THE COLLECTOR OF 
EXCISE 


No. 810/DM/EX./5(19)/'70-71 
Agartala the 6-7-1970. 


Whereas it has been decided by 
the Government of Tripura that the 
licenses for the wholesale of country 
spirit shall hence forwards be granted 
by the method of tender-cum-auction 
and to different persons for different 
specified areas as far as practicable, 


dated, 
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instead of the present system of selec- 
tion of one licensee for the whole terri- 
tory of Tripura, in the interests of ex- 
cise revenue. 


And whereas I, Sri Omesh Saigal, 
Collector of Excise, Tripura consider 
that for the aforesaid reason the license 
no. 1 dated the 13th March, 1968 issu- 
ed to Sri Amar Chandra Chakraborty 
for the wholesale vend of country 
spirit in the Union Territory of Tri- 
pura for the period from the ist April, 
1968 to 3lst March, 1973 should be 
withdrawn. 


Now, therefore, in exercise of the 
powers conferred on me under S. 43 of 
the Bengal Excise Act, 1909, as ex- 
tended to the Union Territory of Tri- 
pura, I remit a sum of Rs. 20.84 equal 
to the amount of the fees payable in 
respect of the said license for 15 days 
and hereby give the licensee 15 days’ 
notice of my intention to withdraw the 
said license and order that the said 
license be withdrawn with effect from 
Ist September, 1970. . 
Any fee paid in advance or deposit 
made by the licensee in respect there- 
of shall be refunded to him after 
deducting the amount, if any due to 
the Government. 

Sd/ Omesh Saigal 
6/7/70 

Collector of Excise.” 
Feeling aggrieved the appellant chal- 
lenged this order in the court of the 
Judicial Commissioner by means of a 
writ petition under Art. 226 of the 
Constitution which was dismissed: by 
the impugned order. 


4. The order of the Collector 
dated July 6, 1970 was challenged by 
the appellant on a number of grounds, 
including invalidity of S. 43 of the Act 
and R. 164A of the Rules framed there- 
under. The learned Judicial Commis- 
sioner in an exhaustive order came to 
the conclusion, that the appellant had 
been given a contract for five years on 
the basis of his application dated Nov- 
ember 6, 1967 without issuing a public 
notice as required by the proviso to 
S. 22 (1) of the Act. This violation of 
the statutory provision invalidated the 
contract or the privilege of selling 
country liquor secured by the appel- 
lant. According to the Judicial Com- 
missioner this ground by itself was 
enough for throwing out of the appel- 
lant’s writ petition. The contention 
that S. 43 of the Act does not envisage 
withdrawal by the Collector of the 
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licence pertaining to the privilege 
granted by the Chief Commissioner of 
Tripura under S. 22 of the Act was 
also negatived by the Judicial Commis- 
sioner as in his opinion the Collector 
who had issued the licence was fully 
competent to withdraw the same. 
Similarly challenge to the constitutiona- 
lity of 5. 43 of the Act was repelled and 
it was held thet this section merely im- 
poses reasonable restrictions in the 
matter of trade in liquor. The argu- 
ment that 15 days’ notice as contem= 
plated by S. 43 of the Act had not been 
£iven was also rejected because in the 
Judicial Commissioner’s opinion -no-= 
tice had actually been given to the ap- 
pellant but he had not cared to avail 
of it as he never approached the Col- 
lector for representing to him his case 
against the action withdrawing the 
licence, Rule 164A was held to be 
intra vires and within the terms of S, 
86 of the Act. 

5. In this Court the principal 
contention raised by, Shri A. K. Sen, 
on behalf of the appellant, is that Sec- 
tion 43 of the Act contemplates a show 
cause notice which has not been given 
and that in any event this section 
clothes the authority granting the 
licence with unguided and uncanalised 
power to withdraw the licence and is, 
therefore, violative of Art. 14 and also 
Art. 19 of the Constitution as it en- 
croaches:on the appellants fundamen- 
tal right of carrying on trade or busi- 
ness. 


6. Shri Sen further submitted 
that the authority granting the licence 
was the Chief Commissioner but the 
order dated July 6, 1970 was issued by 
the Collector of Excise. The order 
withdrawing the licence, according to 
the learned counsel could only be made 
by the authority granting the licence 
and that too after the expiry of 15 
days. The counsel added that with- 
drawal of licence virtually amounts to 
its forfeiture with the-result that the 
provisions dealing with such with- 
drawal calls for a strict construction. 


7. The contention that the au~ 
thority grantirg the licence was the 
Chief Commissioner and, therefore, the 
notice issued by the Collector ot Ex- 
cise is bad, cannot be accepted. The 
licence dated March 13, 1968 was issu- 
ed from the office of the «Collector of 
Excise, Agartala and was signed by 
that officer. Even in the appellant’s 
writ petition in para 15 there is an 
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express averment that the licence 
dated March 13, 1968 had been issued 
under the signatures >f the Collector 
of Excise, ‘Tripura. No doubt, it is 
added in the same paragraph that the 
Collector is not the authority to exer- 
cise power under S. 43 of the Act but 
this submission has nct been substan- 
tiated at the bar and is contrary to the 
statutory provisions. Under S. 22, sub- 
section (1), the Chief Commissioner is 
no doubt given the power of granting 
the exclusive privilege of manufactur- 
ing and selling country liquor or in- 
toxicating drugs as mentioned in Cls. 
(a) to (e) but sub-s. (2) of this section 
in express terms provides that no 
grantee of any privilege under sub-sec- 
tion (1) shall exercise the same unless 
or until he has received a licence in 
that behalf from the Collector or the 
Excise Commissioner. In view of this 
- provision it is obvious that it is the 
Collector who grants the licence within 
the contemplation of S. 43 and, there- 
fore, it was this very officer who right- 
ly granted the licence to the appellant 
and is empowered tc withdraw the 
licence under S. 43. 


8. As Section 43 provides for 
withdrawal of a licence for any cause 
other than those spec-fied in S. 42 of 
the Act we consider it proper to re- 
produce both these sections. They read: 


“42, Power to cancel or suspend 
ficense, permit or pass.— 

(1) Subject to such restrictions as 
the Chief Commissioner may prescribe 
the authority who granted any license 
permit or pass under this Act may can- 
cel or. suspend it— 

(a) if it is transferred or sublet by 
the holder thereof witnout the permis- 
sion of the said authcrity; or 

(b) if any duty or fee payable by 
the holder thereof be not duly paid. or 

(c) in the event of any breach by 
the holder thereof, or by any of his 
servants, or by any one acting on his 
behalf with his express or implied per- 
mission, of any of the terms or condi- 
tions thereof; or 

(d) if the holder thereof is convi- 
cted of any offence punishable under 
this Act or any other law for the time 
being in force relating to revenue, or 
of any cognizable and non-bailable 
offence, or of any offence punishable 
under the Qangerous Drugs Act, 1930 
(II of 1930), or under the Trade and 
Merchandise Marks Act, 1958 (43 of 
1958), or under any section which has 
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been irtrcduced into the Indian Penal 
Code by Section 3 of that Act (Act 
XLV of 1860); or 

(e) if the holder thereof is punish- 
ed for any offence referred to in 
Clause 8 of S. 167 of the Sea Customs 
Act, 1878 (VIII of 1878); or 

(£) where a licence, permit or pass 
has been granted on the application of 
the holder of an exclusive privilege 
granted under section 22, on the requi- 
Sition in writing of such holder; or 

(g) if the conditions of the license, 
permit or pass provide for such can- 
cellation or suspension at will. 


(2) When a license, permit or pass 
held by any person is cancelled under 
clause (a), clause (b), clause (c), clause 
(d) or clause (e) of sub-section (1) the 
authority aforesaid may cancel any 
other license, permit or pass granted to 
such person by, or by the authority of, 
the Chief Commissioner under this 
Act, or under the Opium Act, 1878 (I 
of 1878). 

(3) The holder of a license, per- 
mit or pass shall not be entitled to any 
compensation for its cancellation or 
suspension under this section, or to the 
refund of any fee paid or deposit made 
in respect thereof. 

43. Power to withdraw licenses.— 
(1) Whenever the authority who grant- 
ed any licence under this Act considers 
that the license should be withdrawn 
for anv cause other than these speci- 
fied in section 42, it shall remit asum 
equal to the amount of the fees pay- 
able in respect thereof for fifteen days, 
and may withdraw the license either— 

(a) on the expiration of fifteen 
days’ notice in writing of its intention 
to do so, or 

(b) forthwith, without notice. 


(2) If any license be withdrawn 
under clause (b) of sub-section (1), the 
said authority shall, in addition to 
remitting such sum as aforesaid, pay to 
the licensee such further sum (if any) 
by way of compensation, as the Excise 
Commissioner may direct. 

(3) When a license is withdrawn 
under sub-section (1), any fee paidin 
advance, or deposit made by the licensee 
in respect thereof shall be re- 
funded to him after deducting the 
amount (if any) due to the Govern- 
ment.” 

9. Before dealing with the 
contention relating to Art. 19 we con- 
sider it proper to dispose of the argu- 
ment founded on the ejusdem generis 
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rule and Art. 14 of the Constitution. It 


was contended by Shri Sen that the 
only way in which S. 43 can be saved 
from the challenge of arbitrariness is 
to construe the expression “any cause 
other than” in S. 43 (1) ejusdem gene- 
ris with the causes specified in cls. (a) 
to (g) of S. 42 (1). We do not agree 
with this submission. The ejusdem 
generis rule strives to reconcile the 
incompatibility between specific and 
general words. This doctrine applies 
when (i) the statute contains an enu- 
meration of specific words; (ii) the 
subjects of the enumeration constitute 
a class or category. (iii) that class or 
category is not exhausted by the enu- 
meration; (iv) the general term follows 
the enumeration and (v) there is no 
indication of a different legislative in- 
tent. In the present case it is not easy 
to construe the various clauses of Sec- 
tion 42 as constituting one category or 
class. But that apart, the very lan- 
guage of the two sections and the 
Objects intended respectively to be 
achieved by them also negative any 
intention of the legislature to attract 
the rule of ejusdem generis. 


10. Trade or business in coun- 
try liquor has from its inherent nature 


rR gh a a 


been treated by the State and the. 


society asaspecial category requiring 
legislative control which has been in 
force in the whole of India since seve- 
ral decades. In view of the injurious 
effect of excessive consumption of 
liquor on health this trade or business 
must be treated as a class by itself and 
it cannot be treated on the same basis 
as other trades while considering 
Art. 14. This classification is founded 
on an intelligible differentia having a 
rational relation to the object to be 
achieved by the control imposed on 
the trade or business in country liquor. 
Article 14, if may be pointed out, only 
forbids class legislation but reasonable 
classification does not come within the 
prohibition. Nothing convincing was 
urged at the bar to attract the prohibi- 
tion embodied in Art. 14. 


11. The submission that a 
separate order withdrawing the licence 
after the expiry of 15 days’ period 
from the order dated July 6, 1970 was 
necessary has also not appealed to us. 
Section 43, does not provide any such 
procedure. All that this section con- 
templates, is that whenever the autho- 
rity concerned considers that the 
licence should be withdrawn for any 
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cause other than those specified in 

42 it may withdraw the same buf 
to do so it must remit a sum equal to 
the amount of fees payable in respect 
of the -licence .for 15 days. It is not 
complained that this amount was nof 
remitted as required. Now if the licence 
is withdrawn under S. 43 (1) (a) on the 
expiration of 15 days’ written notice of 
the authority’s intention to’ do so then 
nothing further nzed be done. It is 
only when the licence is desirecé to be 
withdrawn forthwith without notice 
as contemplated by S. 43 (1) (b). that 
the authority is under a further obli- 
gation to pay compensation as may be 
directed by the Excise Commissioner. 
Here the licence stood withdrewn on 
september 1; 1970 as stated in the 
intimation contained in the order dated 
July 6, 1970. That intimation fully 
complies with the provisions of Sec- 
tion 43. 


12. The argument that no 
show cause notice was given to the ap- 
pellant before withdrawing the licence 
is equally unacceptable for reasons 
just stated. The section does not con- 
template two separate notices. The 
order dated July 6, 1970 also clearly 
states that 15 days’ notice was being 
given to the licensee regarding the in- 
tention of the Collector of Excise to 
withdraw his licence and it is also 
specifically mentioned in the order 
that the said licence would be with- 
drawn with effect from September 1, 
1970. The fact that under the notice 
the licence was ta be withdrawn more 
than 15 days after the date of the 
notice did not cause the appellant any 
prejudice and ind2=ed no objection was 
raised on this sccre. 
this order also quite clearly show that 
the appellant had ample opportunity 
of showing cause against the intention 
of the Collector to withdraw the license 
with effect from September 1, 1970. 
Rules of natural justice on which the 
appellants counsel relied for his 
grievance vary with the varying con- 
stitutions of statutory bodies and the 
rules prescribed by the legislature 
under which they have to act 
and the question whether in a parti- 
cular case the Rules of natural 
justice have been contraven- 
ed must be judged not by any pre-con- 
ceived opinion of what they may be 
but in the light of <he relevant statutory 
provisions: Gullaralli 
v..A, P. State Road Transport Ccrpora- 


The contents of. 
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tion (1959) Supp 1 SCR 319 = (AIR 
1959 SC 308). Applying this test to the 
present case the order dated July 6, 1970 
cannot be considered to violate any 
rule of natural justice. 


= I3 According to Shri Sen the 
business of selling licuor is protected 
by Art. 19 of the Constitution as a 
fundamental right and reliance for this 
submission has been placed on K. K. 
Narula v. State of J. and K., (1967) 3 
SCR 50 = (AIR 1967 SC 1368). This 
‘fundamental right has been illegally in- 
fringed, said the counsel. It is no doubt 
true that this Court in the case cited 
held that dealing in liguor is business 
and a citizen has a right to do business 
in that commodity but, it was added 
that, the State can make a law imposing 
reasonable restrictions on the said 
right in public interest. In dealing 
with reasonable restrictions no abstract 
standard or general pattern is possible 
to lay down. In each case, regard has 
to be had to the nature of trade or 
business, the conditions prevailing in 
such trade or business, the nature of the 
infringement alleged, and the underly- 
ing purpose of the restriction, the im- 
position of which is alleged to consti- 
tute an infringement. 


14. According to Shri Sen the 
licence was granted to the appellant for 
five years and. withdrawal of this 
- licence before the expiry of five years 
has caused him immense financial loss. 
The licence was withdrawn without any 
fault on his part. Umnreasonableness of 
the provision contained in Section 43, 
according to him, is manifest because it 
permits the licensing authority to with- 
draw the licence for any reason what- 
soever not falling under Section 42. 


This wide and arbitrary power being ` 


unreasonable, is violative of the ap- 
pellant’s fundamental right under Art. 
19. Let us see if this submission is 
well founded. 


15. Section 42 empowers the 
authority granting a _icence, permit or 
pass under the Act to cancel or suspend 
it subject to such restrictions as may 
be imposed by the Chief Commissioner. 
The grounds on which the order of 
cancellation or suspersion may be bas- 
ed are contained in Cis. (a) to (g) of sub- 
section (1)* Except for Clauses (f) and 
(g) all other clauses suggest some im- 
propriety or default on the part of the 
licensee. Clause (f) sneaks of cancella- 
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tion _ or suspension on the written re- 
quisition by the holder of the exclusive 
privilege under Section 22 and can- 
cellation or suspension under Clause (g) 
is in accordance with the conditions of 
the licence, permit or pass in ques- 
tion. sub-section (3) expressly nega- 
tives the right to compensation and 
also to refund of fee and deposit. Sec- 
tion 43 providing for withdrawal of 
licence only empowers the authority 
granting a licence. under the Act to 
withdraw the same for any cause other 
than those specified in Section 42 on 
remitting a sum equal to the amount 
of fee payable for 15 days. It is no 
doubt true that in Section 43 there is 
no express mention of the precise 
grounds on which the licence can be 
withdrawn. But in our opinion keep- 
ing in view the nature of the trade or 
business for which the grant of licence 
under the Act is provided the cause 
contemplated by Section 43 must be 
such as may have reasonable nexus 
with the object of regulating this trade 
or business in the general interest of 
the public. In the determination of rea- 
sonableness of restrictions on trade 
or business regard must be had to its 
nature, the conditions prevailing in it 
and its impact on the society as a 
whole. These factors must inevitably 
differ from trade to trade and no 
general rule governing all trades or 
businesses is possible to lay down. The 
right to carry on lawful trade or busi- 
ness is subject to such reasonable con- 
ditions as may be considered essential 
by the appropriate authority for the 
safety, health, peace, order and morals 
of the society. Article 47 of our Con- 
stitution directs the State to endeav- 
our to prohibit consumption of into- 
xicating drinks and of drugs which are 
injurious to health except for medicinal 
purposes. In ‘the case of ‘country 
liquor, therefore the question of deter- 
mining reasonableness of the restric- 
tion may appropriately be considered 
by giving due weight to the increasing 
evils of excessive consumption of 
country liquor in the interests of health 
and social welfare. Principles appli-~ 
cable to trades which all persons carry 
on free from regulatory controls do 
not apply to trade or business in 
country liquor: this is so because of 
the impact of this trade on society due 
to its inherent nature. 


16. In the present case, accord- 
ing to the counter-affidavit, after the 
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Committee of Estimates had in their 
Fifth Report criticised the working of 
the Excise Department in the territory 
of Tripura in general and the procedure 
adopted in granting five years’ licence to 


the appellant in particular the Council . 


of Ministers, as a consequence of this 
criticism resolved that the exclusive 
privilege of supplying country liquor 
by wholesale should be allowed to three 
persons and not to one and that also 
by tender-cum-auction. Pursuant to 
this decision Rule 164-A was inserted 
in the Tripura Excise Rules on July 2, 
1970. The Union Territory of Tripura 
was accordingly divided into three Dis- 
tricts for the purpose of licence for 
wholesale supply of country liquor with 
effect from September 1, 1970. It was 
for implementing this policy decision 
of the State Government that on July 
6, 1970 the Collector of Excise inform- 
ed the appellant by the impugned order 
that his licence would be withdrawn 
on September 1, 1970, at the same 
time remitting to him 15 days’ licence 
fee as required by statute. The 
Government then took steps to invite 
fenders and fix a date for auction of 
wholesale supply of country liquor. 
The cause for withdrawing the appel- 
lant’s licence is in terms of the major 
policy decision taken by the Tripura 
Government and this, in our opinion is 
a cause which, keeping in view the 
purpose and object of granting such ex- 
clusive privileges and licences, cannot 
be considered to be either irrelevant 
or collateral to that purpose and object. 
The appellant had, it may be recalled, 
secured his licence for the maximum 
period of five years as provided by 
Rule 22 (4) of the Tripura Excise Rules, 
1962 for a nominal annual sum. On the 
withdrawal of the licence, fee for 15 
days was remitted to him and the fee 
paid in advance and the deposit made 
were also directed to be refunded as 
provided by Section 43 (3). 


17. But this apart, the Iearned 
Judicial Commissioner has also held in 
the judgment under appeal that since 
the contract for five years had been 
given to the appellantin complete vio- 
lation of the statutory provision enacted 
in the proviso to Section 22 (1) of the 
Act he could not claim to be a holder 
of any valid contract or of a valid pri- 
vilege. Nothing serious was urged at 
the bar against this conclusion. Shri 
Mukherjee, however, did make a faint 
attempt to dislodge the conclusions of 
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the . learned Judicial Commissioner by 
submitting that the appellant was nof 
aware of non-compliance with the pro- 
viso to Section 22 (1) of the Act and 
that he could not be penalised for any 
such non-compliance. We are not 
impressed by this submission. 


18. Section 22 contemplates 
the grant of exclusive privilege which 
amounts to a virtual monopoly for 
manufacturing, supplying and selling 
at wholesale or retail country liquor or 
intoxicating drugs within a specified 
local area. Keeping in view the nature 
of this trade or þusiness, particularly 
the unhealthy effects of intoxicants on 
certain important sections of the society, 
it cannot be denied that the residents 
of the local area concerned would be 
vitally interested in the matter of grant 
of exclusive privileges and licences for 
Sale of liquor as unless appropriately 
regulated such trade or business may 
prove a source of nuisance and anno- 
yance to the persons residing in the 
vicinity. Itis apparently in recognition 
of this vital interest of the residents of 
the locality that public notice of the 
intention to grant such exclusive pri- 
vilege is provided so that objections 
thereto, if any, may be preferred be- 
fore the exclusive privilege is actual- 
ly granted. The public noticeis thus a 
condition precedent to the grant of 
exclusive privilege. The underlying 
policy of Section 22 seems to be not to 
allow such an important matter to be 
decided in the secrecy of office without 
giving it proper publicity. All the 
conditions of the proposed grant includ- 
ing the duration are expected to be 
notified. Such notification would serve 
also to eliminate chances of favouri- 
tism, nepotism and corruption, Section 
22 seems also to have its roots in these 
deeper considerations. Failure to give 
such public nctice was, therefore, in 
our opinion, rightly considered by the 
learned Judicial Commissioner to be 
fatal to the grant of the exclusive pri- 
vilege to the appellant. Nothing con- 
vincing has been said at the bar against 
this view. If non-compliance with the 
proviso to Section 22 (1) is by itself 
fatal to the grant of exclusive privilege 
then the impugned order dated July 6. 
1970 is sustainable on this ground alone 
and the Writ Petition was thus rightly 
dismissed. In any event, this ground, 
along with the others already noticed, 
would, in our opinion, constitute a good 
cause for withdrawing the licence 
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under Section 43 of the Act. On this 
view the impugned judgment of the 
learned Judicial Commissioner does not 
seem to us to be open to challenge 
particularly under Article 136 of the 
Constitution. This appeal accordingly 
fails and is dismissed with costs. 


Appeal dismissed. 





AIR 1972 SUPREME COURT 1871 
(V 59 C 350) 


P. JAGANMOHAN REDDY, K. K. 
MATHEW AND G. K. MITTER, JJ. 


Nader Chand Karar, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petn. No. 34 of 1972, D/- 
2-5-1972. 


(A) W. B. (Prevention of Violent 
Activities) Act (Presidents Act 19 of 
1970), Section 11 — Report of Ad- 
visory Board — Contention that deci- 
sion of Advisory Board was not deci- 
sion of three members but only by one 
— Contention based on communication 
said to have been mzde by Chairman 
alone — Original file showing that re- 
presentation was considered by all the 
three and signed by them — Conten- 
tion held untenable. (Para 3) 


(B) W. B. (Prevention of Violent 
Activities) Act (Presidents Act 19 of 
1970), Ss. 11 and 12 — Decision of Ad- 
visory Board and communication of con- 
firmation of order to detenu — 
Period within which to be made — 
Computation. 


What the provisions of the Act re- 
quire is that the decision of the Board 
should be made within three months 
from the detention aad not from the 
detention order. Ther2 is no provision 
in the Act requiring that the communi- 
cation of the confirmation of order to 
the detenu should also be within three 
months from the date of detention. As 
long as the commurication is made 
within a reasonable time, the detenu 
cannot complain. (Para 4) 


Mr. R. P. Kathuria, Advocate, 
amicus curiae (The Petitioner was also 
present), for Petitioner; Mr. Dilip 
Sinha, Advocate, end Mr. G. S. 
Chatterjee,» Advocate tor M/s. Sukumar 
Basu and Co., for Reszondent. 
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Nader Chand v. State of West Bengal 


[Prs. 1-3] S. C. 1871 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHIAN REDDY, J.:— 
This is a Habeas Corpus petition chal- 
Tenging the order detaining the peti- 
tioner under sub-section (1) read witħ 
sub-section (2) of Section 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (Presidents Act No. 19 
of 1970) hereinafter called the Act. The 
District Magistrate of Howrah passed 
an order on 8-7-1971 for the detention of 
the petitioner and reported having 
passed such an order on the same day 
to the State Government. On 13-7- 
1971 the petitioner was arrested and 
on the same day the grounds of his 
detention with its vernacular transla- 
tion was also served on him and 
he was informed that if he desires to 
be heard in person he should intimate 
that fact when he makes his represen- 
tation. The State Government ap- 
proved the making of the order on 
19-7-1971. On the same day the State 
Government submitted a report with 
the necessary particulars as referred 
under Section 3 (5) of the Act to the 
Central Government. On the 6th of 
August, 1971, the State Government 
received the petitioner’s representation 
which was considered by the Govern- 
ment on 10-8-1971 and it was rejected. 
After this the case along with the re- 
presentation of the detenu was sent 
to the Advisory Board on 11-8-1971 
which reported to the Government on 
17-9-1971 that there was sufficient 
cause for the petitioner’s detention. 
The State Government confirmed the 
order on 11-10-1971 and communicated 
it to the detenu on 15-11-1971. 


2. It is contended on behalf of 
the petitioner that the District Magis- 
trate as well as the State Government 
were not satisfied that the petitioner 
should be detained, that the Advisory 
Board which under the provisions of 
the Act must consist of three members 
was not constituted as only one had 
signed the decision of the Advisory 
Board and the decision of the Advisory 
Board should not only be given within 
a period of 3 months but also the con- 
firmation by the State Government 
should also be within that period which 
in this case, it is contended, has not 
been complied with. 


3. In our view, none of these 
contentions are justified under the 
provisions of the Act. It is the detain- 
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ing authority that has to be satisfied 
before an Order of detention is made. 
The Order passed by the District 
Magistrate clearly on the face of it 
shows that he was satisfied that with 
a view to preventing the petitioner 
from acting in any manner prejudicial 
to the maintenance of public order 
that he was being detained. The 
grounds served on him also show that 
the District Magistrate applied his 
mind. By an order of the Gover- 
nor of West Bengal on 19-7-1971 
under sub-section (4) of Section 3, 
the order made by the District 
Magistrate on 8-7-1971 was ap- 
proved. The provisions of the Act 
have, therefore, been complied with in 
the period specified therein. On 


‘the second question viz. thatthe deci- ` 
sion ofthe Board was not a decision by - 


three members but only by .one is 
equally untenable because it is based 
on a communication said to have been 
made by the Chairman alone. What 
is required under the Act is that the 
Board should consider the representa- 
tion and must decide whether there 
are sufficient grounds for the detention 
of the petitioner which the Board did. 
We have perused the original file and 
found that it was considered by all the 
three and their decision to reject the 
representation and approve the deten- 
tion of the petitioner was signed by all 
the three. It is, however,. contended 
that the signature of the third mem- 
ber was undecipherable in that it looks 
as if it is just a line on the paper and, 
therefore that decision is not a deci- 
sion by all the three members. This 
contention is far-fetched because the 
signature is not just a stroke but ap- 
pears to be a typical signature, of that 
member. 


A, The Jast contention has also 


no validity because what the provi- 


sions of the Act require is that the 
decision of the Board should be made 
within three months from the deten- 
tion and not from the detention Order 
as is sought to be contended by the 
learned Advocate. Even the decision 
of the Board is within three months: 
so is the confirmation by the State 
Government. It is again faintly 
contended that the communication to 
the detenu should also be within three 
months from the date of the de- 
tention. We do not find that there 
is any justification for this submission 
under any provision of the Act. As 
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long as the communication is made 
within a reasonable time, the detenu| 
cannot complain. 


5. In our view, the détention 
of -the petitioner does not suffer from 
any infirmity and dccordingly this 
petition is dismissed. 

Petition dismissed. 


t 





AIR 1972 SUPREME COURT 1872 
(V 59 C 351) 


(From: Award of Labour Court Delhi)" 


C. A. VAIDIALINGAM AND D. G, 
. PALEKAR, JJ. 


The Management of Daily Pratap, 
Appellant v. Their Katibs, Respon- 
dents. 


Civil Appeal No. 1309 of 1971, D/- 
1-5-1972. 

Working Journalists (Condi- 
tions of Service) and Miscellaneous 
Provisions Act, 1955 (45 of 1955), S. 2 (£) 
— Katibs are calligraphists — As 
compositors for Urdu-writing and as 
correcting, shortening and otherwise 
improving. matter of news, they are 
doing journalistic work and therefore 
are working journalists. ` i 
(Paras 6, 13 & 16). 


Cases Referred: Chronological Paras 


AIR 1964 SC 279 = (1964) 3 SCR 
100, Management of Express 
Newspapers Ltd. v. B. Somaya- 
julu 13 

AIR 1958 SC 578=(1959) SCR 12, 
Express Newspaper (Pvt.) Ltd. 

v. Union of India 13 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:.— This ap- 
peal, by special leave, is directed 
against the Award, dated June 5, 1971 
of the Labour Court, Delhi, in L.C.I.D. 
No. 19 of 1968 holding that the Katibs 
are calligraphists as defined in the 
Wage Board Recommendations and 
that they are entitled to the rates of 


wages prescribed by the Central Gov-. 


ernment Notification dated October 27, 
1967. 


In the petition for special 


2. 
Jeave the appellant had raised three 


*(L. C. I. D. No. 19 of 1988, D/- 5-6- 
1971 —- Labour Court, Delhi) 
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main contentions: (1) The Wage Board 
exceeding its jurisdiccion in including 

alligraphists in the definition of 
Working Journalists and hence 
its recommendation is of no effect: 
and in consequence the Government 
Notification accepting the said recom- 
mendation is also void; (2) The Katibs 


are not Working Journalists as defin-. 


ed in S. 2 (f) of the Working Journa- 

lists (Conditions of Service) and Mis- 
cellaneous Provisions Act, 1955 (Act 
45 of 1955) as amended (hereinafter 
to be referred to as the Act); and (3) 
The finding of the Labour Court that 
the Katibs are Calligraphists as defined 
in the Wage Board Rezommendations is 
erroneous. But this Court on Septem- 
ber 8, 1971 granted special leave in 
respect of all questions raised in the 
special leave petition except the ques- 
tion as to whether the calligraphists 
were properly recommended to be 
working journalists by the Wage 
Board. 


8. Therefore, it will be seen 
that the appellant is not entitled to 
raise the first questicn in this appeal 
that the Wage Board exceeded its juris- 
diction in including ealligraphists in 
the definition of work-ng journalists. It 
further follows that the Notification of 
the Central Government accepting the 
recommendations of the Wage Board 
cannot also be challenged. 


4, The appellant is publishing 
“Pratap” a daily newsvaper from Delhi 
in Urdu language. Unlike.English and 
Hindi, Urdu papers are printed with 
the help of Katibs an3 not with the 
assistance of compositors. Under S. 9 
of the Act, the Central Government 
constituted a Wage Board by notifica- 
tion dated November 12, 1963 for the 
purpose of fixing or revising the rates 
of wages in respect of working journa~ 
lists in accordance with the provisions 
of the Act. The Wage Board made its 
recommendations. In Schedule I, Sec- 
tion 1 relating to: newspapers, the 
Wage Board had enumerated various 


personnel. In group 3, the Sub-Edi- 
tor, Reporter, Correspondent, News- 
photographer, Artist, Calligraphist, 
Librarian or Index Assistant are 


referred to and their functions given. 
We will have to refer later to.the defi- 
nition of the two expressions “Artist” 
and “Calligraphist”. In paragraph 4.27 
of the Report the Waze Board had re- 
commended that the working journa- 
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lists of different groups employed in 
different classes of newspapers and 
news agencies should be paid basic 
pay per mensem in accordance with 
the scales given therein. The news- 
papers were divided into various clas- 
ses and there is no controversy that 
the appellant belongs to class V. The 
pay scales for the type of employees 
enumerated in group 3 and referred to 
earlier, working in a newspaper coming 
under class V was fixed in the 
scale of Rupees 175-15-250-30-400- 
30-575. The Central Government, 
by and large, accepted the re- 
commendation of the Wage Board 
subject to certain minor modifi- 
cations. Accordingly the Central Gov- 
ernment under S. 18 of the Act issued 
a notification No. 80-3883 dated Octo- 
ber 27, 1967 directing that the recom- 
mendations of the Wage Board accepted 
by the Central Government have to be 
implemented from the dates mention- 
ed therein. The Katibs in the em- 
ploy of the appellant claimed that 
they are calligraphists as defined by 
the Wage Board in its recommenda- 
tions and accepted by the Central Gov- 
ernment and as such they are “work-: 
ing journalists” under the Act. They 
claimed that they should receive the 
wages according to the scale. as re- 
commended by the Wage Board. The 
appellant was not agreeable to accede 
to this demand on the ground that the 
Katibs are not Calligraphists and in 
consequence they are not working 
journalists and as such they are not 
entitled to the higher emoluments pro- 
vided in the Wage Board Recommen- 
dations. Finally, the parties agreed on 
April 30, 1968 that the dispute whe- 
ther the Katibs are working journalists 
or not, under the definition of Calli- 
graphists as prescribed by the Wage 
Board will be jointly referred by the 
parties under S. 10 (2) of the Indus- 
trial Disputes Act. On a joint appli- 
cation by both parties, the Lt. Gover- 
nor, Delhi, by his order dated Septem- 
ber 23, 1968, referred to the Labour 
Court, Delhi for adjudication the fol- 
lowing dispute: i 
“Whether tħe Katibs are work- 
ing Journalists under the definition of 
“Calligraphists” as prescribed by the 
Wage Board and whether they are en- 
titled to rates of wages as prescribed 
for “Calligraphists” under Govern- 
ment Notification No. 80-3883 dated 
the 27th October, 1967 and if so, what 
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directions are necessary in this res- 
pect?” x 

_ Before the Labour Court the Katibs 
relied on the Wage Board Recom- 
mendations and claimed that they 
were Calligraphists, who had been in- 
cluded as Working Journalists. Their 
case was that they satisfy the defini- 
tion of a Calligraphist and as such 
they were entitled to higher pay scales 
recommended by the Wage Board and 
accepted by the Central Government. 


5. This claim was contested by 
the appellant on the ground that the 
Katibs were not Calligraphists as their 
work was only to write in a neat hand 
whatever was supplied to them by the 
Sub-Editors. The nature of the duties 
of a Katib and a Calligraphist was 
radically different and the former were 
not covered by the Wage Board Re- 
commendations and the Central Gov- 
ernment no’ification. 


6. The Labour Court has record- 
ed the following findings: The Katibs 
working in the establishment of the 
appellant calligraph matters. The coun- 
sel for the appellant herein conceded 
that the Katibs were calligraphing the 
matters but nevertheless they were not 
calligraphists as defined by the Wage 
Board. The evidence, both oral and 
documentary, establishes that the 
Katibs prepare the lay out, headings, 
shading and beautification etc. and 
they are artists as defined by the Wage 
Board. The Katibs make corrections. 
in the drafts furnished to them by the 
Editor and substitute their own words 
and either compress or enlarge the 
matter, according to availability of 
space. The corrections and substitu- 
tions made by the Katibs as disclosed 
by the evidence show that the correc- 
tions and substitutions were of such a 
substantial nature that they could be 
made only by a person who knew the 
language, the facts and had a grasp of 
the current affairs. The Katibs there- 
fore do journalistic work. The Katibs 
satisfied the requirements of the defi- 
nition of “Calligraphist” contained in 
the Wage Board Recommendations. As 
Calligraphists have been included . in 
the definition of ‘Working Journalist” 
and as Katibs are Calligraphists, the 
latter are entitled to the rates of 
wages prescribed in the Wage Board 
Recommendations. 

T. Mr. V. S. Desai, learned 
counsel for the appellant has strenu- 
ously attacked the reasoning of the 
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Labour Court that the Katibs are Cal- 
ligraphists and as such entitled to the 
higher rates of pay. The counsel urged 
that in no sense can the'Katibs be con- 
sidered to be an artist. nor can he be 
considered .to perform. journalistic 
work. In order to come within the 
definition of working journalist under 
the Act, the principal avocation of 
the person concerned must be that of 
a journalist and he must have been 
employed as such in any newspaper 
establishment. This aspect, according 
to the learned counsel, has not at all 
been considered by the Labour Court. 
The work of the Katibs was merely to 
write in neat hand whatever is suppli- 
ed to them by the editorial staff, The 
Katibs do not satisfy the definition of 
“Calligraphist” under the Wage Board 
Recommendations. 


8. On the other hand, Mr. M. K. 
Ramamurthi, learned counsel for the 
respondent, pointed out that when the 
Katibs, like the respondents, are ad- 
mittedly in the exclusive employ oi 
the appellant, the question of their 
principal avocation does not arise. That 
question will arise only when employ- 
ment in a newspaper establishment is 
not exclusive. The expression ‘“em- 
ployed as such” in S. 2 (f) of the Act 
is not to be understood as “employed 
as journalist”. But it only denotes the 
relationship of master and servant 
which admittedly exists in the present 
case. The expression ‘journalistic 
work” or “journalist” has not been de- 
fined either in the Act or in the Wage 
Board Recommendations and it has to 
be understood in a technical sense 
having regard to the historical back- 
ground of the newspaper industry. The 
activity of being journalist will in- 
clude being on the editorial staff of a 
newspaper as opposed to the press 
workers and managerial staff. The 
counsel further pointed out that the 
expression “Calligraphist” has been 
defined in the Wage Board Recom- 
mendations and on an appreciation of 
the evidence, the Labour Court has 
recorded findings on the material on 
record that the Katibs discharge vari- 
ous items of work to qualify them to 
come under the definition. Hence the 
counsel urged that the Award of the 
Labour Court holding that Katibs are 
Calligraphists and as such “working 
journalist” is proper. 

9. Tt is now necessary to refer 
to the relevant provisions of the Act. 
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Section 2 (f) defines “working jocrna- 
fist” as follows: ` 


(2) In this Act, unless the con- 
fext otherwise requires: 


(f) “working journalist” means a 
person whose principal avocation is 
that of a journalist and who is em- 
ployed as such in, or in relation to, 
any newspaper establishment, and in- 
cludes an editor, a leader-writer, news 
editor, sub-editor, feature-writer, copy- 
tester, reporter, correspondent, carto- 
onist, news-photographer and pzoof- 
reader, but does not include any such 
person ‘who — 

(i) is employed mainly in a mana- 
gerial or administrative capacity, cr 

(ii) being. employed in a sup2rvi- 
sory capacity performs, either by the 
nature of the duties attached to his 
office or by reason of the powers vest- 


ed in him, functions of a managerial 


nature;”’ 

Chapter TI deals with the working 
fournalist. Section 8 Zives power to 
the Central Government to fix or 
revise from time to <ime the rates of 
wages in respect of working journa- 
fists. Section 9 deals with the pzoce- 


Gure for such fixation or revision of. 


rates of wages. It contemplates the 
constitution by the Central Govern- 
ment of a Wage Board for the said 
purpose, consisting of the persons men- 
tioned in the section. Sections 10 and 
11 deal with the procedure to be dop- 
ted by the Board as well as the latter 
making recommendations to the Cen- 
tral Government. Section 12 j3ives 
power to the Central Governmen: to 
enforce the recommendations of the 
Board either with or without modi- 
fication. 

Section 13 provices that on the 
coming into operation of an order 
issued by the Central Government 
under S. 12, every working journalist 
will be entitled to be paid by his em- 
ployer wages at the rate which is to 
be in -no case less than the rat2 of 
wages specified in the order. 

It was under S. 9 that the Central 
Government constituted the Wage 
Board on November 12, 1963. It was 
under S. 12 that the Central Govern- 
ment issued Notification dated October 
10, 1967 substantially accepting the 
recommendations of the Wage Eoard 
and directing that the recommenda- 
tiorfs so accepted are to come into Zorce 
with effect from the date referred to 
therein. 
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In Schedule T, section 1, relating 
to newspapers, the Wage Board has 
placed the “working journalist” under 
various groups. Group 3, as mentioned 
earlier, enumerates various categories 
of employees. It is only necessary 
to refer to the two categories mention- 
ed therein, namely, “Artist” and “Calli- 
graphist”. They have been referred to_ 
as follow:. 


“Artist” is a person who prepares 
for publication drawing, layouts, maps. 
graphs or other similar embellishment, 
illustrations of any kind or creative 
Art. He may do some or all of these 
functions.” 


“Calligraphist® fs an artist who 
performs journalistic work and also 
calligraphs matters.” 


We have already referred to the 
fact that the appellant establishment 
comes under class V and in respect of 
the persons coming under group 3, 
PA TADR 4.27 gives wages, scale and 
grade. 


10. Then the question is whe- 
ther the Katibs are Calligraphists as 
defined above. As per the definition 
given above, to come within the defi- 
nition of “Calligraphist” three condi- 
tions have to be satisfied by an em- 
ployee; (1) He must be an Artist; (2) 
He should perform journalistic work; 
ee (3) He should also calligraph mat- 
ers. 


The definition of the expression 
“artist” has been given above. There- 
fore, one of the conditions for being a 
“Calligraphist” is that the employee 
must be an Artist. As that expression 
has been defined by the Wage Board, 
in our opinion, the requirements of: 
that definition will have to be satisfi- 
ed before a person can be characteris- 
ed as` an Artist. If the evidence dis- 
closes that. a person does some or all 
the functions enumerated in the defi- 
hition of “Artist” then he must be 
Considered to be an “Artist” as per 
the Wage Board definition. 


11. We will now consider whe- 
ther the Katibs: (a) are Artists; (b) 
perform journalistic work. and (c) also 
calligraph matters. 


So far as calligraphing of matters 
is concerned, the Labour Court has 
referred to the evidence of M.Ws, 1, 2 
and 5 and also to 13 witnesses, all 
Katibs, who gave evidence on the side 
of the Union. They have all given 
evidence to the effect that after getting 
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the matter from the editorial 
they write in a beautiful manner. In 
fact, even the case of the appellant is 
that the Katibs write in a neat and 
beautiful hand whatever is given to 
them by the editorial staff. The oral 
evidence, referred to above, as well as 
the documentary evidence Exs. W. 15, 
W. 16 and W. 38 and various other ex- 
hibits of a similar nature clearly esta- 
blish that the Katibs calligraph mat- 
ters. We do not propose to again refer 
to the above items of evidence, as we 
are in entire agreement with the 
Labour Court’s appreciation, as well as 
its findings based upon that evidence 
that the Katibs calligraph matters. In 
fact, it is also seen that the counsel for 
the appellant had conceded before the 
Labour Court that the Katibs calli- 
graph matters. But the contention ap- 
pears to have been that they are 
neither artists nor do they perform 
journalistic work which are the two 
other essential conditions to be satisfi- 
ed to come under the definition of 
Calligraphist. That aspect will be 
dealt with by us later. We are of the 
opinion that the evidence discussed by 
the Labour Court clearly shows ~ that 
one requirement of the definition, 
namely that Katibs calligraph matters, 
is established. 


12. Then the question is whe- 
ther the Katibs are Artists. The Wage 
Board has clearly indicated as to who 
an Artist is, and that has been referr- 
ed to by us earlier. We cannot travel 
beyond the dictionary provided by the 
Wage Board itself. So far as this as- 
pect is concerned, here again, the 
Labour Court has referred to the vari- 
ous items of oral and documentary 
evidence which clearly establish that 
Katibs prepare for publication draw- 
ing, lay outs and other similar embel- 
lishments. The witnesses have deposed 
to the nature of the material given to 
them as also the completed products, 
from which the Labour Court has 
come to the conclusion that the Katibs 
are Artists as defined in the Wage 
Board Recommendations. As we are of 
the view that there has been a proper 
appreciation of the evidence by the 
Labour Court, we are in entire agree- 
ment with the conclusion arrived at by 
that Court in this regard. 


13. This takes us to the ques- 
tion whether the further requirement 
of the Katibs performing journalistic 
work is established on the evidence, 


staff ` 


Neither tħe expression “journalistic 
work” nor “journalist” has been de= 
fined either in the Act or in the Wage 
Board Recommendations. The history 
of the legislation leading upto the Act 
has been elaborately considered by this 
Court in Express Newspapers (Private) 
Ltd. v. Union of India, (1959) SCR 12 
= (AIR 1958 SC 578). The definition 
of “working journalist” in S. 2 (f) of 
the Act deals with three aspects: (1) 
A person whose principal avocation is 
that of a journalist and who is em~ 
ployed as such in or in relation to any 
newspaper establishment, is a working 
journalist; (2) In the expression ‘“twork~ 
ing journalist” is also included 11) 
categories of persons mentioned there- 
in; and (3) sub-cls (1) and (2) evclude 
persons mentioned therein from the 
definition of “working journalist”, 


Normally, whan the Wage Board 
Recommendation kas included calligra- 
phist as a Working Journalist and has 
also specified who is a Calligraphist, 
it should not be difficult to accept the 
contention of the respondent that they 
do journalistic work. But Mr. V. S. 
Desai, learned counsel for the appel- 
Tant, contended that before a person 
can be a working journalist, he musé 
Satisfy two conditions, nemely, (1) He 
must be a person whose principal 
avocation is that of a journalist; and 
(2) He must be employed as such or 
in relation to any establishment as 
specified in the definition. It is no 
doubt true that this Court in The 
Management of Express Newspapers 
Ltd. v. B. Somayajulu, (1964) 3 SCR 100 
= (AIR 1964 SC 279) when dealing with 
the, definition of a working journalist 
contained in S. 2 ‘b) of Act I of 1955, 
which is substantially similar to S. 2 
(f) of the Act, has laid down the above 
two requirements. In the said decision 
this Court was considering whether a 
person who claimed to be a part-time 
correspondent in the moffusil area was 
a “working journalist” under the in- 
clusive part of the definition in S. 2 
(b) of Act I of 1955. At the time when 
this decision was given there was no 
definition of “Calligraphist” as now 
given by the Wage Board; nor was that 
category in the inclusive part in S. 2 
(f}. The Wage Board's definition 
merely requires that he should be 
an Artist ‘who performs journalistic 
work and also calligraphs matters.” 
There is no requirement in this defini- 
tion that he should be a journalist 
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whose principal avocatzon is that of 
a journalist. It is a matter of consi- 
derable doubt whether one of the ccn- 
ditions to be satisfied as laid down by 
this Court that he musz be a person 
whose principal avocation is that of a 
journalist when interpreting the <n- 
clusive part of the defirition as ccn- 
` [tained in S. 2 (f) of the Act will sill 
apply. If Mr. Desai’s contention is 
to be accepted, S. 2 (f) of the Act 
omitting the matters nct relevant ior 
our purpose will have to be read as 
follows: . 


“Working journaltst? means a 
person whose principal avocation is 
that of a journalist and who is em- 
ployed as such in, or in relation to, eny 
newspaper establishment and includes 
a calligraphist who is an artist who 
performs journalistic work and also cal- 


- ligraphs matters.” 


It needs no explanation to say that the 
above reading will not be a very happy 
one. When once the V/age Board as 
given the definition of a Calligraphist 
and included pérsons coming under 
that category in the definition of a 


“working journalist” the only test 
to be applied will be whetner 
the person concerned satisñes 


the requirements of the definition given 
by the Wage Board. We have already 
referred to the fact that it is no longer 
open to the appellant to question the 
jurisdiction of the Waze Board wen 
it included Calligraphists in the dəfi- 
nition of “Working Journalist.” Once 
the jurisdiction of the Wage Board is 
- leonceded the approach to be made is 
only to find out whether a person 
who claims to be a calligraphist satis- 
fies the definition as given by the Wage 
Board. No doubt the definition of celli- 
graphist will have to be read along vrith 
the definition of “Artist” given by the 
Wage Board. We have already teld 
that the Labour Covrt’s finding ihat 
Katibs are artists as defined by the 
Wage Board is correct. 


14. However, even applying 
the test, as contended for by Mr. D2sai 
in the instant case, as we will present- 
ly show, that requirement is also setis- 
fied. It should be noted that in the 
above decision, this Court clearly de- 
fines avocation as one’s calling or 
profession. elt has been further laid 
down therein that wh2n a journalist 
who is in the full time employment, 
there is no difficulty in holding what 
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his principal avocation is. Again deal- 
ing with the requirement of “being 
employed as such?” which occurs 
also in Section 2 (f) of the Act, 
it is laid down- that the require- 
ment of employment is necessary to 
create a relationship of employer and 
employee between the journalist and 
the newspaper establishment. It has 
been further held that the employ- 
ment in the context necessarily postu- 
lates exclusive employment, as a work- 
ing journalist cannot serve two em- 
ployers. But, later on, this Court in 
the same decision has held that on a 
fair construction of S. 2 (b) of Act I of 
1955 corresponding to S. 2 (f) of the Act, 
it is possible to hold “that even a part 
time employee will satisfy the test of 
the definition. But the point to be 
noted is that it is laid down that the 
definition will be satisfied if the jour- 
nalist is in exclusive employ of a news- 
paper establishment, in which case his 
principal avocation will be that of a 
journalist and he can be considered to 
be employed as such. In the case be- 
fore us there is no controversy that 
the Katibs are full time employees and 
there is the relationship of master and 
servant. If so, it follows that the tests 
laid down by this Court, in the deci- 
sion referred to above, are satisfied. 


15. Then the question is whe- 


ther they perform journalistic work. 


As per the definition of Calligraphist 
given by the Wage Board it is only 
necessary that apart from the other 
functions mentioned therein, the per- 
son concerned must perform journa- 
listic work. In this connection Mr. V. S. 
Desai referred us to the evidence of 
the various Katibs on the side of the 
Union to the effect that their educa- 
tional qualification does not go bey- 
ond the IXth class. According to him, 
to be a journalist requires a fairly high 
degree of education. Normally, it 
would be very desirable that they 
have a very high degree of education; 
but the qualification necessary depends 
upon the particular type of journalistic 
work that the employee is called upon 
to do. In this case M. W. 5, is the edi- 
tor of the appellant newspaper for 
about 20 years. He writes editorials. 
When he gave evidence he was the 
Chief Editor of the newspaper. Even 
according to him he has no high quali- 
fication in Urdu and he has read Urdu 
upto VI or VII class. We have referr- 
ed to this aspect only to show that 
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even such a responsible officer as the 
Chief Editor of the appellant has only 
such qualifications. That shows that 
even though the Katibs have no high 
qualification they have got knowledge 
of Urdu in which language the paper 
is being published. 


It is significant to note that in 
group 3, the Wage Board has included 
a Calligraphist as a Working Journa- 
list along with certain other categories 
who are admittedly working 
lists by virtue of the inclusive defini- 
tion in S. 2 (f) of the Act. Therefore, 
it is reasonable to infer that a person 
who does the items of work at least 
analogous to the categories of persons 
who come within the definition under 
S. 2 (f) can be considered to be doing 
journalistic work. 


16. The evidence in this case 
which has been analysed and discuss- 
ed by the Labour Court establishes 
that Katibs make corrections in the 
drafts furnished to them by the Edi- 
tor. They even sometimes substitute 
words, compress and enlarge the mat- 
ters according to availability of space 
and some times Edit. This type of 
work, in our opinion, can certainly be 
characterised as performance of journa- 
listic work. In particular, we will only 
refer to the evidence of M. Ws. 3 and 
11. W. W. 3 has spoken to the fact that, 
he corrects the spellings and idioms 
and also substitutes words and increa- 
ses or decreases matter according to 
availability of space. He has referred 
to the original matter received by him 
as also the final material produced by 
him. He has spoken to the fact that 
he had deleted certain facts contained 
in the matter originally received by 
him and compressed the same in the 
new material as no space was available. 
He has also spoken to having added 
few lines of his own. He has spoken 
with reference to the exhibits. When he 
has referred in detail to the original 
particulars received from the editorial 
staff and to the nature of the altera- 
tions made by him, there has been no 
suggestion in cross-examination on the 
side of the appellant that his state- 
ments are not borne out by the records. 
To a similar effect is the evidence of 
M. W. 11 who has also spoken to the 
fact that he has either reduced the 
material on his own responsibility or 
has to put the matter in small space or 
increased the matter by making cer- 
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tain additions of his own. Even in 
respect of -certain technical aspects 
relating to certain matters, the wit- 
nesses have deposed to the fact that 
as there were very serious mistakes in 
the matters sent to them, they of their 
own volition corrected as they are well 
acquainted with the subject with which 
they were dealing with. In our opinion, 
all this evidence clearly establishes 
that in the course of their duties the 
Katibs perform journalistic work. 


17. From the discussion con- 
tained above, it follows that the Katibs 
are Artists who perform journalistic 
work and who also calligraph matters. 
Accordingly, they satisfy the defini- 
tion oz “Calligraphist” as per the Wage 
Board Recommendations and they are 
“working journalists” under Sec- 
tion 2 (f) of the Act. It follows that 
the Labour Court was right in holding 
that they are entitled to the higher 
scale of wages recommended by the 
Wage Board for Calligraphists and 
accepted by the Central Government. 


1E. In the result, the Award of 


‘ the Labour Court is confirmed and this 


appeal dismissed with costs. 


1g. It is represented by the ap- 
pellan*’s counsel that 70% of the in- 
creased rate has been already paid. 
The appellant to pay the balance 
amourt within 3 months from today 
in accordance with the directions al- 


Teady given regarding interest. 


Appeal dismissed 
with costs. 


AIR 1972 SUPREME COURT 1878 
© (¥ 59 C 352) 
J. M. SHELAT AND H. R. 
KHANNA, JJ. 


. Madan Malik, Petitioner v. The 
State of West Bengal, Respondent. 

Writ Petn. No. 38 of 1972, D/- 
5-5-1972. 


West Bengal (Prevention of Vio- 
lent Activities) Act (19 of 1970), Ss. 3 
and 12 — Detention order not confirm- 
ed within three months of detention — 
Detention if valid—(X-Ref: Constitu- 
tion of India, Arts. 22 and 32). 

The failure of the State Govern- 
ment =o confirm the detention order 
within three months fronf the date of 
detention would render the detention 
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after the expiry of that period as not 
in accordance with law. (1972) 1 SCC 
308 and AIR 1972 SC 1456 and AIR 
1972 SC 1356, Relied on. (Para 4) 


Cases Referred: Chronological Paras 


(1972) 1 SCC 308, Deb Sadhan 
Roy v. State of West Bengal 4 


AIR 1972 SC 1456 = (1972) 
1 SCC 456, Ujjal Mandal v. 
State of West Bengal 


AIR 1972 SC 1356 = V/. P. No. 
341 of 1971, D/- 25-1-1972 
= 1972 Cri LJ 845, Shibapada 
Mukherjee v. State cf West 
Bengal 4 


Mr. Harjinder Singh, Advocate, 
amicus curiae, for Petitioner; Mr. 
M. M. Kshatriya, Advocate, and Mr. 
G. S. Chatterjee, Acvocate of M/s. 
Sukumar Basu and Co., for Res- 
; pendent. 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— This is a petition 
through Jail under Article 32 of the 
Constitution of India for the issue of a 
writ of habeas corpus by Madan 
Malik, who has been ordered by the 
District Magistrate 24-Parganas to be 
detained under Section 3 of the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (President’s Act No. 19 
of 1970) (hereinafter referred to as the 
Act) “with a view to preventing him 
from acting in any manner prejudicial 
to the maintenance of public order.” 


2. Affidavit or behalf of the 
respondent-State was filed by Shri 
Hironmoy Chakrabarty, Assistant 
Secretary, Home (Special) Department, 
Government of West Bengal. The case 
was argued amicus curiae by Mr. 
Harjinder Singh on benalf of the peti- 
tioner and by Mr. Kshatriya on behalf 
of the respondent. After hearing the 
learned counsel, we passed an order on 
May 3, 1972 for the rel2ase of the peti- 
tioner and stated that the reasons in 
support of our order would be given 
later. We now proceed to set out those 
reasons. 


3. The order for the detention 
of the petitioner was made by the Dis- 
trict Magistrate on July 2, 1971. He 
was arrested in pursuance of the said 
order on July 3, 1971 and was served 
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with the detention order as well 
as the ground of detention to- 
gether with vernacular translation 
thereof. Report along with neces- 
sary particulars about the mak- 
ing of the detention order was sent by 
the District Magistrate to the State 
Government and the said Government, 
after giving the matter its considera- 
tion, approved the detention order on 
July 12, 1971. The same day report 
was sent to the Central Government 
by the State Government about the 


making of the detention order. On 
July 31,-1971 the State Government 
received a representation from the 


petitioner. On August 1, 1971 the 
case of the petitioner was placed be- 
fore the Advisory Board. The repre- 
sentation sent by the petitioner was 
considered by the State Government 
and was rejected on September 9, 
1971. The representation was there- 
after forwarded to the Advisory Board. 
The Advisory Board, after considering 
the material before it and the repre- 
sentation of the petitioner and after 
hearing him in person, submitted its 
report to the State Government on 
September 10, 1971. Opinion was ex- 
pressed by the Board that there was 
sufficient cause for the detention of 
the petitioner. The State Government 
in exercise of the power conferred by 
sub-section (1) of section 12 of the 
Act passed an order on October 12, 
1971 confirming the order of detention. 
Intimation about the confirmation was 
thereafter sent to the petitioner. 

4, It would appear from the 
above that though the petitioner was 
arrested in pursuance of the detention 
order on July 3, 1971, the order for 
the confirmation of the detention order 
under section 12 of the Act was made 
by the State Government on October 
12, 1971. A period of more than three 
months thus elapsed between the date 
of the arrest of the petitioner in pursu- 
ance of the detention order and the 
date of the order by which the State 
Government confirmed the detention 
order. The failure of the State Gov- 
ernment to confirm the detention 
order within three months from the 
date of commencement of detention, in 
our opinion, would render the further 
detention of the petitioner to be not in 


accordance with law. There is a string’ 
of authorities wherein this Court has 
held, after referring to article 22 (4) of 
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the Constitution, that unless the State 
Government exercises its power of con- 
firming the detention order within 
three months from the date of deten- 
tion, the detention after the expiry of 
that period would be without the au- 
thority of law. In Deb Sadhan Roy v. 
State of West Bengal, (1972) 
1 SCC 308 this Court held that 
failure to confirm the detention order 
within three months would result in 
the detention becoming illegal the 


moment the three months period 
has elapsed without such confir- 
mation. The above decision was 


relied upon in the case of Ujjal 
Mandal v. State of W. B., (1972) 1 SCC 
456 = (AIR 1972 SC 1456) and 
it was held that unless the power of 
confirming the detention was exercis- 
ed within three months from the date 
of detention, the detention after the 
expiry of that period would be with- 
out the authority of law. Reference 
was also made in that case to a number 
of decisions of the High Courts wherein 
a similar view had been taken. The 
above view was again reiterated by 
this Court in the case of Shibapada 
Mukherjee v. State of West Bengal, 
W.P. No. 341 of 1971 decided on 25-1- 
1972 = (reported in AIR 1972 SC 
1356). It was held that if there is no 
decision to confirm the detention order 
and to continue the detention there- 
under, the detention has to come to an 
end on the expiry of three months from 
the date of detention. Such an order 
or decision, it was further observed, 
has to be made before the period. of 
three months, for without such an 
2 the detention would cease to be 
valid. 


5. In view of tħe above deci- 
sions, the detention of the petitioner 
after the expiry of three months from 
the date of his arrest cannot be held to 
be in accordance with law. We, there- 
fore, accept the petition and make 
absolute the rule issued therein. 


Petition accepted. 


Indian Aluminium Čo. v. L-T. Commr., W. B. 


ALR. 


AIR 1972 SUPREME COURT 1880 
(V 59 C 353) 


(From: Calcutta)* 
S. M. SIKRI, C. J., A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
M. H. BEG, JJ. 


The Indian Aluminium Co. Lid. 
(In both appeals), Appellant v. Com- 
missioner of Income Tax, W. B. Calcu- 
tta (In both appeals), Respondent. 


I.C.JI (india) Private Ltd. (In 
both appeals), Intervener. 


Civil Appeals Nos. 1694 and 1730 
of 1968, D/- 29-3-1972. 


(A) Constitution of India Art. 141 
— Review by Supreme Court of its 
earlier decision — When open. 


When certain aspects of the ques- 
tion involved in earlier case were not 
brought to the attention of the Supreme 
Court and remained unnoticed, and 
the decision in later case was not like- 
ly to cause any public inconvenience 
hardship ` or mischief, the Supreme 
Court in later case would review its 
earlier decision if erroneous and affect- 
ing numerous persons. AIR 1965 S.C. 
1636, Followed. (Paras 3, 27, 49) 


(B) Income-tax Act (1922), S. 10 
(2) (xv) — Test for permissible deduc- 
tion — Payment of Wealth-tax if a 
permissible deduction. 


_ Tf the expenditure is Iaid out by 
the assessee as owner-cum-trader, and 
the expenditure is really incidental to 
the carrying on of his business, it must 
be treated to have been laid out by 
him as a trader and as incidental to 
his business. AIR 1966 SC 1250 modi- 
fied to that extent. (Paras 23, 51) 


When payment of wealth tax is 
really incidental to the carrying on of 
the assessee’s (an aluminium company) 
trade, such payment 
deduction under S. 10 (2) (xv). AIR 
1966 S.C. 1250 Overruled. Income-tax 
Reference Nos. 106 and 215 of 1963 


~ dated 11-8-1967 (Cal.) Reversed. 


(Paras 25, 26, 45, 48) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1061=(1971) 2 SCC 
779, Union of India v. Harbha-~ 
jan Singh Dhillon 43 
AIR 1967 All 513=(1967) 64 ITR 
444, J. & K. Cotton Spg. & Wve. 


*(I. T. Ref. Nos. 106 ande215 of 1963, 
D/- 11-8-1967 — Cal.) 
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is a permissible © 
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a 


1972 Indian Aluminium Co. v. L-T. 
Mills Co. Ltd. v. Commr. of 
Income-tax 39 


AIR 1966 SC 1250=(1966) 3 SCR 
321, Travancore Titanium Pro- 
duct Ltd. v. Commr. of Income- 
tax 1, 2, 3, 23, 28, 38, 
; 40, 51 
AIR 1965 SC 1636=(1965) 2 SCR 
908, Keshav Mills Co. Lid. v. 
Commr. of I. T. 3, 27, 49 
(1955) 35 Tax Cas 367=1955 AC 
_ 21, Morgan v. Tate and Lyle 33 
(1952) 33 Tax Cas 25€, Commis- 
sioners of Inland Eevenue v. 
_ Dowdall O’Mahoney & Co. 
(1949) 30 Tax Cas 267=—1948 AC 
508, Smith’s Potato Estates 
_ v. Bolland 31, 34 
(1949) 30 Tax Cas 29&8=(1948) 2 
All ER 378, Rushden Heel Co. 
_ V. Keene 20, 21, 31, 34 
(1926) 10 Tax Cas 155, Atherton 
v. British Insulated and Halsby 
Cable Ltd. 
(1913) 6 Tax Cas 399, Ushers 
Wiltshire Brewery Lid. v. Bruce 


f 9, 30, 32 
(1913) 16 CLR 120 (AUS), Moffatt 
= v. Webb 16, 22, 37, 38 
(1911) 5 Tax Cas 568=1911 AC 
150, Smith v. Lion Brewery Co. 
Ltd. 3, 10, 18, 20, 21, 
f 22, 30, 35, 42 
(1906) 5 Tax Cas 215=1906 AC 
448, Strong and Co. of Romsey 
Ltd. v. Woodifield 6, 8, 28, 29, 
. 33, 34, 35, 38 
41 Tax Cas 450=108 S.J. 117, 
Harrods (Buenos Aires) Ltd. v. 
Taylor-Gooby 19, 22, 34, 35, 
36, 38 
M/s. S. R. Banerjee, N. N. Go- 
swamy and S. N. Mukherjee, Advo- 
cates, for Appellant (In both appeals), 
Mr. V. S. Desai, Sr. Advocate (M/s. 
R. N. Sachthey. and B. D. Sharma, 
Advocates, with him), for Respondent 
(In both appeals), Mr. A. K. Sen, Sr. 
Advocate, (M/s. T. A. Ramachandran 
and D. N. Gupta, Advocates with him), 
for Intervener, (In both appeals). 


_ __ The Judgments of the Court were 
delivered by 

SIKRI, C. J. :— (on béhalf of self, 
A. N. Grover, J., A. N. Ray, J. and 
D. G. Palekar, J.): These appeals have 
been referred by a Division Bench of 
this Court. to a larger Bench as the 
Division Bench felt that the decision 
of this Court in Travancore Titanium 
Product Ltd. v. Commr. of Income-tax, 
(1966) 3 SCR 321=—(AIR 1966 SC 1250) 


Commr., W. B. [Prs. 1-3} S.C. 1881 


might require reconsideration. The 
only point involved in these appeals is 
whether the Wealth Tax paid by the 
assessee, a trading company, is deduc- 
tible as an expenditure under S. 10 (1) 
and S. 10 (2) (xv) of the Income-tax 
Act, 1922.” The facts in both the ap- 
peals are similar. They relate to two 
Separate accounting and assessment 
years and two assessment orders have 
been challenged. We may give a few 
facts in one appeal. The Indian Alu- 
minium Co. Ltd., in respect of the year 
of assessment 1959-60 ` (accounting 
period Calendar year 1958), paid 
Rs. 1,59, 630/- as Wealth Tax and claim- 
ed to deduct this amount as expense 
from their assessable income. The 
Income Tax Officer allowed the deduc- 
tion but the Appellate Assistant Com- 
missioner held that the Company was 
not entitled to the deduction of Wealth 
Tax as an expense. The Appellate 
Tribunal upheld the order of the Ap- 
pellate Assistant Commissioner. On the 
application of the assessee, the follow- 
ing question was referred to the High 


Court: 


“Whether on the facts and circum- 
stances of case, the sum of Rupees 
1,59,630/- paid by the assessee as 
wealth-tax was legally deductible asa 
business expense in computing the 
assessee’s income from business?” 

2. The High Court, following 
the decision of this Court in Travan- 
core Titanium case, (1966) 3 SCR 321 
= (AIR 1966 SC 1250), answered the 
question against the assessee. Having 


_ obtained certificate of fitness’ from the 


High Court, the assessee has appealed 
to us. l 

3. Basing himself on Keshav 
Mills Co. Ltd. v. Commr. of I. T. (1965) 
2 SCR 908 at p. 922 = (AIR 1955 SC 
1636) it was contended by the learned 
counsel for the Revenue that we should 
not review our decision in Travancore 
Titanium case,- (1966) 3 SCR 321 = ` 
(AIR 1966 SC 1250). Gajendragadkar, 
C. J., speaking for the Court, had ob- 
served in that case that “it is not 
possible or desirable, and in any case 
it would be inexpedient to lay down 
any principles which should govern the 
approach of the Court in dealing with 
the question of reviewing and revising 
its earlier decisions.” He further ob- 
served: 

“It would always depend upon se- 
veral relevant considerations :— What © 
is the nature of the infirmity or error 
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on which a plea for a review and re- 
vision of the earlier view is based? On 
the earlier occasion, did some patent as- 
pects ofthe question remain unnoticed 
or was the attention of the Court not 
drawn to any relevant and material 
statutory provision, or was any previ- 
ous decision of this Court bearing on 
the point not noticed? Is the Court 
hearing such plea fairly unanimous 
that there is such an error in the ear- 
lier view? What would be the impact 
of the error on the General adminis- 
tration of law or on public good? Has 
the earlier decision been followed on 
subsequent occasions either by this 
Court or by the High Courts? And, 
would the reversal of the earlier deci- 
sion lead to public inconvenience, hard- 
ship or mischief?” 

We are inclined to review our 
earlier decision in Travancore Tita- 
nium ease, (1966) 3 SCR 321 
(AIR 1966 SC 1250) because, as will 
presently appear, certain aspects of 
the question were not brought to the 
attention of the Court and remained 
unnoticed, and our decision is not like- 
ly to cause any public inconvenience, 
hardship or mischief. We are all of the 
opinion that the decision was errone- 
ous. The decision will affect nume- 
rous assessees. In the circumstances 
we think we should review the deci- 
sion. 


4. 


— 
— 


Section 10 (1) of the Indian 


' Income-Tax Act, 1922, reads: 


~ 


“10 (1) The tax shall be payable 
by an assessee under the head profits 
and gains of business, profession or 
vocation in respect of the profit or 
gains of any business, profession or 
vocation carried on by him.” 

Section 10 (2) provides: 

“Such profits or gains shall be 
computed after making the following 
allowances, namely, 

(xv) any expenditure not being an 
allowance of the nature described in 
any of the clauses (i) to (xiv) inclusive, 
and not being in the nature of capital 
expenditure or personal expenses of 
the assessee laid out or expended 
wholly and exclusively for the pur- 
pose of such business, profession or 
vocation.” 

5. The language seems to be 
simple enough but it has engendered 
judicial conflict not only in India but 
also in England. Eminent Judges have 
striven to formulate correct tests to 
determine whether an expenditure has 


been laid out or expended wholly and 
exclusively for the purposes of busi- 
ness or not, but no one has been able 
to find a test in the application of 
which differences of opinion do nof 
arise. It seems to us therefore essen- 
tial that in each case, the Courts must 
always keep in mind the language of 
the section. 


6. One of the tests which have 
been laid down and applied by some 
of the Judges in England is whether 
the expenditure has been made in the 
capacity of a trader or an owner. One 
of the earliest cases in which this test 
was suggested was Strong and Co. of 
Romsay Ltd. v. Woodifield, (1906) 5 
Tax Cas 215. In that case the Brew- 
ing Company, which also owned licens- 
ed houses in which they carried on the 
business of innkeepers, incurred dama- 
ges and costs on account of injuries 
caused to a visitor staying at one of 
their houses by the falling in of a chi- 
mney. The House of Lords held that 
the damages and costs were not allow- 
able as a deduction in computing the 


Company’s profits for Income Tax 
purposes. The Lord Chancellor ob- 
served: 


“In my opinion, however, it does 
not follow that if a loss is in any 
sense connected with the trade, it must 
always be allowed as a deduction for 
it may be only remotely connected 
with the trade or it may be connected 
with something else quite as much 
as or even more than with the trade. 
I think only such losses can be dedu- 
ected as are connected with it in the 
sense that they are really incidental to 
the trade itself. They cannot be dedu- 
cted if they are mainly incidental to 
some other vocation, or fall on the 
trader in some character other than 
that of trader. The nature of the trade 
is to be considered. To give an illustra- 
tion, losses sustained by a railway 
company in compensating passengers 
for accident in travelling might be 
deducted. On the other hand, if a man 
kept a grocer’s shop, for keeping which 
a house is_necessary and one of the 
window shufters fell upon and injured 
aman walking in the street, the loss 
arising thereby te the grocer ought not 
to be deducted.” 


T. Lord Davey did not apply 
this test and put the matt@r thus: 


“I think thatthe payment of these 
damages was not money expended “for 
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the purpose of the trace”. These words 
are used in other rules, and appear to 
me to mean for the purpose of enabl- 
ing a person to carry on and earn pro- 
fits in the trade, &c. I think the dis- 
bursements permitted are such as are 
made for that purpose. It is not enough 
that the disbursement is made in the 
course of, or arises out of, or is con- 
nected with, the trade or is made out 
of the profits of the trade. It must be 
made for the purpose of earning the 
profits.” 

8. Lord Chancellor’s observa- 
tions in Woodifield’s case. (1906) 5 Tax 
Cas 215 were not aczepted by Lord 
Atkinson in Smith v. Lion Brewery 
Co. Ltd. (1911) 5 Tax Cas 568. The 
Brewery Company wre the owners 
or lessees of a number of licensed pre- 
mises which they had acquired as part 
oftheir business as brewers and as a ne- 
cessary incident of its profitable ex- 
ploitation. The licensed premisés were 
let to tenants, who were “tied” to pur- 
chase their beers from the com- 
pany. Under the Licensing Act, 
1904, Compensation Fund Charges 
were levied in respect of the 
excise “ton” licences held by the ten- 
ants who paid the Cherges and recoup- 
ed themselves by decuction from the 
rents which they paid to the company. 
Tt was claimed by the company that in 
computing their profits for assessment 
to Income Tax they should be allowed 
to deduct the sum of the amounts ulti- 
mately borne by them in respect of 
the Compensation Fund Charges. The 
Court of King’s Bench held that the 
deduction claimed was inadmissible. 
This decision was reversed in the Court 
of Appeal (Kennedy, L. J., dissenting), 
and opinions in the House.of Lords be- 
ing equally divided the judgment of 
the Court of Appeal was sustained. 
Earl Halsbury, in hclding in favour 
of the Brewery, observed that “he 
(trader) must if he carries on that 
business or that trace pay this tax; 
' is the act of the legislature which 
makes him pay it and it is not a thing 
that is open to his own will or option.” 
Lord Atkinson observ2d: 


“Again, it is urged that the land- 
ford pays his contribution as Landlord 
and because of his proprietary interest 
in the premises and not as trader, 
since he would be equally liable to it 
whether he traded or not. That, no 
doubt, is so, but in the present case the 
Company have. become landlords and 
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thus liable to pay the charge, for the 
purpose solely and exclusively of set- 
ting up the tied-house system of trad- 
ing, If the Company took under lease 
a plot of land to enlarge their brew- 
ery or took similarly premises in 
which to establish a depot to sell their 
beer through an agent, the same cri- 
ticism might be applied with equal 
force to the payment of the rent re- 
served by the lease. They would pay 
it as lessees, not as brewers. They 
would pay it whether they continued 
to brew or not. Yet under the provi- 
sions of the very rule relied upon in 
this case, they would be entitled to 
deduct the rent from the profits earn- 
ed, and that, too, utterly irrespective 
of whether the receiver of the 
rent used it to pay for his sup- 
port or for his pleasure, or even to set 
up a rival brewery. 

Indeed, even in a contract made for 
the purchase of material such as hops 
or malt, the Company would have to 
pay for the commodity supplied, not 
because they are brewers, but because 
they were contracting parties, utterly 
irrespective of whether they carried on 
their trade or had abandoned it. Yet 
it can hardly be suggested that the - 
price paid for the hops or malt under 
the contract should not be deducted 
from the receipts. There is, therefore, 
in my opinion, nothing in this objec- 
tion.” 

9. In Usher’s Wiltshire Brew- 
ery Ltd. v. Bruce, (1913) 6 Tax Cas 
399, a brewery company were the 
owners or lessees of a number of 
licensed premises which they had 
acquired solely in the course of and 
for the purpose of their business as 
brewers and as a necessary incident to 
the more profitably carrying on of 
their said business. The licensed pre- 
mises were let to tenants who were 
tied” to purchase their beers, etc. 
from the Company. The Company 
claimed that in the computation of 
their profits for assessment under Sche- 
dule D, the following expenses incurr- 
ed in connection which these tied 
houses should be allowed: 

(A) repairs to tied houses; 


. (B) differences between rents of 
Teasehold houses or Schedule A assess- 
ment of freehold houses on the one hand 
and the rents received from the tied 
tenants on the other hand; 

(C) fire and licence insurance pre- 
miums; n 
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(D) rates and taxes. 

(E) legal and other costs. 
Tt was held by the House of Lords that 
all the expenses claimed were admissi- 
ble as being money wholly and exclu- 


sively laid out or expended for the pur- 


pose of the trade of the Brewery Com- 
pany. i 

10. In this case, Horridge, J. 
held that “on the facts found the Fire 
and Licence insurance Premiums, the 
Rates and Taxes and the Gas and Water 
were all expenditure essential to the 
earning of the profits, and I think they 
also are governed by (1911) 5 Tax Cas 
068 and are proper deductions.” 

11. The Court of Appeal, 
garding Rates and Taxes, said: 

“The next head is “D, Rates and 
Taxes. £38 7s. 6d.” These are sums 
which the tenants were under a legal 
obligation to pay pursuant to their 
covenant in the tenancy agreement. 
The Company, however, did not, for 
the reasons stated under A in the Case 
enforce the tenants’ covenants to pay 


TO- 


and consequently paid the rates and 
taxes themselves. These reasons have 
been stated and appear in the Case, 


-and need not be repeated; in brief: 
they are commercial interest and ex- 
pediency, and avoidance of inconveni- 
ence. 
I am of opinion that these rates and 
taxes so paid are in no sense deduc- 
tions which are allowable from the 
Company’s profits.” 

12. The House of Lords, how- 
ever, allowed these items. Lord Atkin- 
son at page 422 of the report said: 

“Stated broadly, I think that that 
doctrine amounts to this, that where 
a trader bona fide creates in himself 
or acquires a particular estate or in- 
terest in premises wholly and exclu- 
sively for the purposes of using that 
interest to secure a better market for 
the commodities which it is part of his 
trade to vend, the money devoted by 
him to discharge a liability imposed 
by Statute on that estate or interest, or 
upon him as the owner of it, should be 
taken to have been expended by him 
wholly and exclusively for the pur- 
poses of his trade.” 


12A. Then regarding these items 
he observed: 

“The small items were not much 
contested in arguments. I concur, how- 
- ever, with Mr. Justice Horridge in 
thinking they ought to be allowed.” 


A. I. R- 
13. Lord Parker observed: 


_ _ “My Lords, the Appellants claim 
deductions under three other heads: 
( 1) Fire and licence insurance pre~ 
miums, (2) Rates and taxes, and (3) 
Legal and other costs. The Attorney- 
General did not cbject to these deduc- 
tions being allowed, and indeed hav- 
ing regard to whet I have already said 
and to the facts admitted in the Sup- 
plementary Statement, p. 7, of the 
Appendix, it would be difficult to con- 
tend that they were not proper and 
necessary deductions in ascertaining 
the balance of profits and gains of the 
Appellants’ trade, or that they are 


- within any of the prohibitions contain- 


ed in the Rules.” 
14. Lord Sumner observed: 


| “The remaining items, rates and 
taxes, premiums and costs, call for no 
special observation. In my view, the 
case means to find them all to be dis- 
bursements and money “wholly and 
exclusively expended for the purposes 
of the trade,” and that being so in 
fact, I think there is no reason why 
they may not be so in law. They are 
accordingly covered by the decision on 
the rent and the repairs.” 


15. It may be mentioned that 
there was no express stetutory provi- 
sion for deduction of rates and taxes 
in the English Income Tax Act and 
yet they were allowed as a necessary 
deduction for the purpose of carrying 
on trade. There is no doubt that in one 
sense when rates and taxes on pro- 
perty are paid by a trader he pays 
them as owner or occupier because 
taxes are either cn possession of pro- 
perty. or on its ownership. But when 
the assessee / has a dual capacity, ie., 
he is owner-cum-trader, why should 
it be not deductible when according to 
ordinary commercial principles he 
vous be treated as paying it as a tra- 

er. 


15A. Take tħe case of taxation 
on a motor vehicle. The tax is levied 
under the Motor Vehicles Act on the 
possession or ownership of a motor car. 
When a owner-cum-trader pays the 
tax in respect of a vehicle used solely 
for the purpose of trade, nobody doubts, 
and the learned counsel for the Re- 
venue did not contest the position, ‘that 
the tax would be deductible as an ex- 
pense. Now, why is it deductible? The 
only rational explanation seems to us 
to be that when a person has a dual 
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capacity, of a trader-cum-owner, end 
he pays tax in respect of property which 
is used for the purpose of trade, zhe 
payment must be tak=n to be in -he 
capacity of a trader according to ordi-- 
nary commercial principles. 

16. This. aspect is also clearly 
brought out in Moffatt v. Webb, (1913) 
16 CLR 120 (AUS) which was not cized 
before this Court then. The taxpayer 
Was a grazier, and during the year 
1911, carried on business and was 
carrying on business as such in Victcria 
upon lands of the fee simple of which 
he was during the said year and still 
was the owner. The szid lands cam- 
prised 17,970 acres or tnereabouts, end 
their unimproved value had for zhe 
purposes of the Land Tax Assessment 
Act 1910 of the Commonwealth of 
Australia been assessed at £44,024. 
He paid Commonweelth Land Tax 
amounting to £387 on zhe unimproved 
value of the said lands. The taxpayer 
claimed to deduct this Tax from his in- 
come as an outgoing incurred by kim 
tas a disbursement” or expenditure 
being wholly and exclusively laid Dut 
or expended for the purpose of his 
trade. The High Court of Australia 
held that the tax was properly decluc- 
tible either as an outgoing actually in- 
curred by him in production of inccme 
or a disbursement of money whclly 
and exclusively laid out or expended 
for the purpose of trade. Griffith, C. J. 
summed up the argument as follows: 


“The possession of land is 
necessarily incident to carrying on the 
business of a grazier; the payment of 
Jand tax is necessary consequence of 
the possession of land of taxable value 
whether the land is freehold or lezse- 
hold the payment of land tax is there- 
fore a necessary incident of carrying on 
the business of grazing. The case there- 
fore seems to me to come within 
the exact words of the first paragraph of 
Section 9.”. (Section 9 is substantially 
similar to Section 10 (2) (xv) of the 
Indian Income Tax Act, 1922). 

17. Barten, J., cbserved: 
sole use to wÈich 
the appellant puts the land is for the 
purposes of his business as a grazier. 
He needs a large area of land for 
that purpose, and this area of about 
18,000 acres is applied to his busiress 
needs. It seems too much altogether 
to say that he would nave to pay the 
federal tax on this land if he did not 
carry on the grazing business, some- 


body would be taxed, no doubt, buf 
would it be the appellant? It cannot 
be predicated that he would own the 
land at all if he carried on any other 
business. It is scarcely an inference 
from the case to say that he holds the 
land simply as an instrument essential 
to the proper conduct of his business: 
I think it is the fair meaning of the 
first paragraph at which we can arrive 
without inserting anything not import- 
ed by the words. If I am right there 
then is the land tax payment a dis- 
bursement or expense wholly and_ex- 
clusively laid out or expended for the 
purposes of the business? It may not 
be so if the criterion is whether the 
business could be carried on without 
payment of the tax. But I do not think 
that is the criterion. Is the payment 
wholly and exclusively incidental to 
the carrying on of the business? Well, 
it is only by reasons of the necessity of 
land for his business that he holds this 
land, and it is only because of his hold- 
ing it for his business that he neces- 
sarily pays the tax, for without the 
business it cannot be said that he would 
hold the land at all. In view, then, of 
particular facts, I think the payment 
is incidental to the conduct of his busi- 
ness, and that it is money wholly and 
exclusively expended for the purposes 
of his trade.” 


18. Isaacs, J., was impressed by 
the reasoning of Lord Halsbury and 
Lord Atkinson in (1911) 5 Tax Cas 568. 
He observed: 


*And Lord Atkinson reasons out 
the position and shows convincingly, 
to my mind that, though a “tax may 
in one sense be paid as owner or lessee, 
in another it is paid as trader. The in- 
stances he puts as to licences are un- 
deniable, and I cannot distinguish them 
from this case. - 

To carry the matter further: Sup- 
pose the Federal Parliament were to 
lay a tax on the owners of motor cars, 
and carts, and guns, and dogs and 
sheep, so that the tax was payable 
whether these things were employed in 
trade or not. could it be doubted that 


'the tax would be a real outgoing 


necessary for the production of the in- 
come of a business in which they were 
all used? The land is as necessary to 
the business as the personal property 

And ‘he fallacy of the contrary 
doctrine consists in this; it confuses, not 
so much the meaning, as the applica- 
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tion of the word “purpose”. The 
land tax is enacted by the Legislature 
for its own purpose, that is, to tax the 
owner; and when he pays it to the 
Crown, he pays it as the owner, it is 
true, but so far, not for any purpose 
of his. He simply pays it because he 
is obliged to by law. But when he 
uses the property to produce an in- 
come, that is, for his business purposes, 
he pays the tax inseparably connected 
with the land also for his business 
purposes, namely, as an outlay neces- 
sary in the existing state of the law 
o obtain that income by means of that 
and. ” 


19. The unsoundness of the 
test of the capacity in which payment 
is made was commented upon in 
Harrods (Buenos Aires) Ltd v. Taylor- 
Gooby 41 Tax Cas 450 by the Court of 
Appeal. The facts can be conveniently 
taken from the head note. 


“The Appellant Company, which 
was incorporated -and resident in the 
United Kingdom, carried on the 
business of a large retail store at 
Buenos Aires. In consequence the 


Company was liable in Argentine to a 


tax known as the substitute tax, which 
was levied on joint stock companies in- 
corporated in Argentine, and on com- 
panies incorporated outside Argentina 
which carried on business there, as did 
the Appellant Company through an 
“empresa estable”. The tax was charg- 
ed annually at the rate of one per 
cent. on the Company’s capital and was 
payable whether or not there were 
profits liable to Argentine Income-tax. 
Under Argentine law there were sanc- 
tions available to remedy non-pay- 
ment of the tax. 

On appeal against an assessment 
to Income-tax under Schedule D for 
the year 1959-60 it was contended on 
behalf of the Company that it paid the 
substitute tax solely for the purpose of 
enabling it to carry on business in the 
Argentine since, ifit had not paid it, it 
would have been unable to carry on its 
business there, and that the tax was 
therefore deductible as “money wholly 
and exclusively laid out or expended 
for the purposes of (its) trade” within 
the meaning of Section 137 (a) Income- 
tax Act, 1952. For the Crown, it was 
contended (inter alia) that the Company 
paid the tax in the capacity of a tax- 
payer rather than trader.” 

20. Willmer, L. J., referred to 
Commissioners of Inland Revenue v. 


Dowdall O'Mahoney and Co., 
33 Tax Cas 259 and observed: 


“I can find no support whatever in 
this case for the proposition that the 
question depends on the capacity in 
which the taxpayer pays the taxes.” 
After referring to (1911) 5 Tax Cas 
368 case he observed: 


_ “It appears to me that these twa 
decisions of the House of Lords are 
not only quite inconsistent with: the 
principal submission put forward on 
behalf of the Crown in the present case 
but that the ratio decidendi of both cases 
as stated by Lord Atkinson, is really 
decisive in favour of the Company.” 
Danewerts, L.. J., observed: 


| “In Rushden Heel Co. Lid. v. 
Keene, (1949) 30 Tax Cas 298, to which 
I have referred, Lord Greene, M. R., 
in 30 T. C. page 316-7, introduced a 
test of a different kind from that to 
which I have referred. He seems to 
draw a distinction between payments 
made by a trader in the character of 
taxpayer and not, or not wholly, as 
trader. I find this idea difficult to 
follow and not very helpful in discus- 
sing the subject in issue. It seems to 
me very difficult to say where to draw 
the line between the two capacities, and 
not as Satisfactory as the test which 
has been adopted in the cases to which 
I have referred. Everyone who pays 
taxes pays because he is taxed and is 
a taxpayer.” 


(1952) 


21. Diplock, L. J., also criticiz- 
ed the test in these words: 


“It is contended for the Crown that 
the Company paid the tax in its capa- 
city as a taxpayer, not in its capacity 
as a trader. But with great respect 
to Lord Greene, M. R.'s judgment in 
the Rushden Heel Co.’s case, (1949) 30 
Tax Cas 298 on which this contention 
was mainly based, this is merely play- 
ing with words. As pointed out by 
Willmer, L. J., this ratio decidendi 
was not adopted by the House of Lords 
in the same case and cannot, in my 
view, survive Lord Atkinson’s earlier 
criticism of a similar argument in the 
Lion Brewery case, (1911) 5 Tax Cas 
968 which Willmer, L. J., has already 
cited. You, zan always find some 
label other than “trader” to describe 
the capacity in which a trader makes 
any disbursement for the purposes of 
his trade. He pays rent for his busi- 
ness premises in the capacity of “ten-= 


ye 
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ant”, rates in the capacity of “Occupier” 
wages in the capacity of “employer”, 
the price of goods in the capacity of 
“buyer”. But if he has become tenant 
or occupier of those particular pre- 
mises, 
servants or buyer of those particular 
goods solely for the purposes of his 
trade, the money which he has expend- 
ed in any of the capacities so labelled 
is a deductible expense in computing 
the profits of his trade.” 


22. The learned counsel for the 
Revenue did not say taat these cases 
had been wrongly decided. What he 
said was that if the real nature of 
wealth tax is appreciated, it is impossi- 
ble to equate the “net wealth” with 
“land” used by grazier in (1913) 16 CLR 
120 or with “tied houses” in (1911) 5 Tax 
Cas 568 or with the “Company’s Capital” 
in 41 Tax Cas 450. He said that in all 
these cases the tax was being levied on 


' the asset of the business which was be- 


ing used for the purpose of business. 
In the present case, aczording to him, 
the net wealth could not be likened to 
an asset owned by the trading company. 
To this the learned counsel for the ap- 
pellant retorted that in the case 
especially of a trading company all the 
assets are owned and liabilities incur- 
red for the purposes of trading, as 
outlined in its memorandum of Asso- 
ciation: if, all the assets are owned and 
used for the purpose of the trade, the 
net wealth would also be owned and 
‘used for the purpose of trade. He said 
that it would be possible for a com- 
pany to mortgage its net assets to a 
bank and if a company did that, ‘it 
could not be said that the net wealth 
or net assets had not been used for the 
purposes of business. If tax was levi- 
ed on the capital value of assets with- 
out allowing deduction of debts it is 
clear that the tax would be deductible. 


What difference does it make if debts. 


are deducted from the capital value of 
assets? The net wealth is as much an 
instrument of trade as tne capital value 
of assets. We find it very difficult to 
distinguish the case of a trading Com- 
pany like the assessee, on principle, 


from that of the grazier or the brewery | 
company, in the cases referred to above. 


23. In our view, the test ad- 
opted by this Court in Travancore 
Titanium case, (1966) 3 SCR 321 = (AIR 
1966 SC 1250) that “to be a permissible 
deduction, there must be a direct and 


employer of those particular. 
to 
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intimate connection between the ex- 
penditure and the business, i.e., be- 
tween the expenditure and the charac- 
ter of the assessee as a trader, and not 
as owner of assets, even if they are 
assets of the business” needs 
be qualified by stating that 
if the expenditure is laid out by the 
assessee as owner-cum-trader, and the 
expenditure is really. incidental to 
the carrying on of his business, it must 
be treated to have been laid out by him 
as a trader and as incidental to his busi- 
ness. 


24. It was pointed out by the 
Tearned counsel for the Revenue that it 
would be difficult to allow the deduc- 
tion of wealth tax in respect of indivi- 
duals who have both business assets 
and debts and non-business assets 
and debts. But the Wealth Tax Return 
form itself requires the assessee to 
show what are the business assets and 
liabilities and what are non-business 
assets and liabilities. 

,25. At any rate it should not 
be difficult to evolve a principle or 
frame statutory rules to find out the 
proportion of the tax which is really 
incidental to the carrying on of the 
trade. On the facts of this case it is 
clear that payment of wealth tax was 
really incidental to the carrying on of 
the assessee company’s trade. 


26. Accordingly, we hold that 


~the appellant is entitled to succeed. 


The appeals are allowed, the Judgment 
of the High Court set aside and the 
question answered in favour of the as- 


sessee. Parties will bear their own 
costs throughout. 
BEG, J. :— 27. My Lord the 


Chief Justice has quoted certain tests 
laid down by Gajendragadkar, C. J., 
speaking for this Court, in (1965) 2 
SCR 908 = (AIR 1965 SC 1636), which 
have to be satisfied before we could pro- 
perly dissent from a previous decision 
of this Court. In such a case, I think 
I should indicate my reasons for reach- 
ing a concurring conclusion, with very 
great respect, that an earlier opinion of 
this Court, on the very question 
before us now, needs revision. 


28. The error which crept into 
the decision of (1966) 3 SCR 321 = (AIR 
1966 SC 1250) could be traced to an ap- 
plication of the rather speciously stated 
criterion laid down, in the House of 
Lords in (1906) 5 Tax cas 215 by the 
Lord Chancellor who said there that 
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expenses cannot be deducted, in com- 
puting profits, “if they are mainly in- 
cidental to some other vocation, or fall 
on the trader in some character other 
than that of trader. 
trade is to be considered’. But, Lord 
Davey, looking at the case from a 
somewhat different angle, said: “it was 
not enough that the disbursement is 
made in the course of, or arises out 
of, or is connected with, the trade or 
îs made out of the profits of the trade. 
ft must be made for the purpose of 
earning profits”. The two tests were 
not identical. 

: The ratio decidendi of 
Strone’s case, (1906) 5 Tax Cas 215 
would not have been open to criticism 
if the noble Lords could have. held 
there and had made it clear that they 
were holding nothing beyond that a 
tradesman. who has to pay damages 
for injury to his customer due to his 
personal neglect in maintaining his 
premises, even though these premises 
are used for trade, was not entitled to 
deduct them in computing his 
profits for the purposes of pay- 
ing Income-tax just as he could 
not claim a deduction for damages he 
will have to pay as a wrong-doer for 
assaulting or defaming a customer who 
comes into his shop. It is no part of 
normal business to commit such 
wrongs. Liabilities so incurred could 
very well be looked upon as outside 
the course of trading altogether even 
if they arise out of commercial activi- 
ty or result from something connected 
with or meant to serve any commercial 
purpose. Their Lordships, however 
used language which could cover more 
than what could be attributed to the 
tradesman’s own purely personal 
wrongs. The facts of that case show 
that the negligence which resulted in 
payment of damages, for which a de- 
duction was claimed, was that of ser- 
vants employed as an ordinary inci- 
. dent of trading so that the master was 
only vicariously liable as an innkeeper 
and an employer. And, this aspect of 
the case made Lord James, in Strong’s 
case, (1906) 5 Tax Cas 215, doubt the 
correctness of the opinion which he, 
very hesitatingly, decided to accept. 


30. In (1911) 5 Tax Cas 568, 
compensation fund charges levied 
under statutory provisions were held, 
by the Court of Appeal, to be permis- 
Sible deductions in computing profits 
on the ground that they were “whol- 
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The nature of the’ 
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Iy or exclusively. laid out” for the pur- 
pose of earning profits. This decision 
had to be upheld by the House of 
Lords where opinion was evenly divi- 
ded when the case was taken up there. 
Hence, the test laid down there by the 
Court of Appeal was held by Earl 
Loreburn to be binding upon him, in 
(1913) 6 Tax Cas 399 although he had 
himself not accepted it in Lion 
Brewery’s case, (1911) 5 Tax Cas 568. 


31. In (1949) 30 Tax Cas 298, 
Lord Greene, M. R. in disallowing dedu- 
ction of expenses incurred in contest- 
ing claims for payment of Excess Pro- 
fits Duty, from a computation of pro- 
fits for purposes of paying Income-tax, 
applied the test of character or capa- 
city in which the expense was incurr- 
ed. He held that the disbursement 
had to be disallowed on the ground 
“that the expenditure was incurred by 
the Company primarily in its capacity 
as a taxpayer and for the purpose of 
regulating the position as between it- 
self as a taxpayer and the Crown”. The 
House of Lords upheld the decision, 
following its slightly earlier pronounce- 
ment by a majority, in Smith’s Potato 
Estates Ltd. v. Bolland, (1949) 30 Tax 
Cas 267, but it did so on the ground 
that the expenses under consideration, 
incurred on litigation, related to a 
computation of Excess Profits Duty 
which had to take place after profits 
had been calculated. 


32. In Atherton v. British In- 
sulated and Halsby Cables Ltd., (1926) 
10 Tax Cas 155 however, the test 
in Usher’s Wiltshire Brewery case, 
(1913) 6 Tax Cas 399 (supra) was 
applied to hold that even sums ex- 
pended “not of necessity with a view 
to a direct and immediate benefit to 
the trade, but voluntarily and on the 
grounds of commercial expediency and 
in order to directly facilitate the carry- 
ing on the business may yet be expend- 
ed wholly and exclusively for the pur- 
poses of the trade”. 


33. In Morgan v. Tate & Lyle 
Ltd., (1955) 35 Tax Cas 367, the House 
of Lords had used Lord Davey’s test 
in Strong’s case, (1906) 5 Tax Cas 215 
(Supra) to justify deduction of sums 
spent on propaganda to oppose threa- 
tened nationalisation of the Sugar Re- 
finery industry as money spent “whol- 
ly and exclusively for the company’s 
trade”. 

34. The decision of the Court of 
Appeal, in 41 Tax Cas 450 fully ex- 
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posed the fallacy involved in applyinr 
without close examination, the test of 
capacity, for the possession of which 
a tax may be imposed, to every levy 
of a tax, by extending the alluringly 
simple formula of the Lord Chancellor, 
in Strong’s case, (1906) 5 Tax Cas 215 
to cases for which it could not have 
been meant. In Harrcds’ case, 41 Tax 
Cas 450 deduction was claimed, in com- 
puting annual profits of a Company, of 
a ‘Substitute Tax’? which had to be paid 
on the Company’s capital in Argentina, 
irrespective of the prcfits made on it 
(just like the Wealth Tax before us). 
The Court of Appeal quoted passages 
‘from the opinions of the Law Lords, in 
Bushden Heel Co’s case, (1949) 30 Tax 
Cas 298, (Supra) and Smith’s Potato 
Estates’ case, (1949) 30 Tax Cas 267 
(Supra), to show that the ratio deci- 
dendi of these two decisions confined 
the principle applied there to cases 
where taxes, like the Income Tax and 
the Excess Profits Tax, had to be paid 
upon and after a calculation of pro- 
fits and did not extend to other cases. 
In other words, where profits, the net 
gains of business determined after 
making all permissible deductions, are 
taxed, the disbursements to meet such 
taxes cannot be deducted. But, where 
the tax was levied, as it was in Har- 
rods’ case, 41 Tax Cas 450 on capital 
or assets used for the purpose of earn- 
ing these profits, it was a permissible 
deduction in calculating profits. 


| 35. In Harrocs’ case, 41 Tax 
Cas 450 both Willmer, L.J., and Dip- 
lock, L.J. had made us2 of Lord Davey’s 
test, set out above, from Strong’s 
case, (1906) 5 Tax Cas 215 (supra). They 
held the ratio decidendi of the “tied- 
house” cases and not Lord Loreburn’s 
test to be applicable to payment of 
taxes on assets used for trading exclu- 
sively. Willmer, L.J., quoted the fol- 
lowing passage from Lord Halsbury’s 
opinion in (1911) 5 Tax Cas 568 Lion 
Brewery case (p. 466): 
“Again, it is urged that the land- 
Tord pays his contribution as landlord 
and because of his proprietary interest 
in the premises and nct as trader, since 
he would be equally liable to it whe- 
ther he traded or not. That, no doubt, 
is so, but in the present case the Com- 
pany have become landlords and thus 
liable to pay the charge, for the pur- 
pose solely and exclusively of setting 
up the tied-house system of trading.” 
Lord Atkinson’s view, expressed in the 
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following words in | the same case, was 
z ac upon by the learned Judge 
p. > 


: “Stated broadly, I think that that 
doctrine amounts to this, that where a 
trader bona fide creates in himself or 
acquires a particular estate or interest 
in premises wholly and exclusively for 
the purposes of using that interest 
to secure a better market for the com- 
modities which it is part of his trade 
to vend, the money devoted by him to 
discharge a liability imposed by Sta- 
tute on that estate or interest, or upon 
him asthe owner ofit, should be taken 
to have been expended by him wholly 
ase exclusively for the purposes of his 
rade”. 


36. In Harrods’ case, 41 Tax 
Cas 450 the Court of Appeal, after a 
comprehensive survey of ali the rele- 
vant English authorities, considered 
the proposition accepted by it, that the 
‘substitute tax’ levied on the company’s 
capital, was a permissible deduction in 
calculating the profits of a company 
for paying income tax, to be so clear 
and free from doubt, on the authori- 
ties then existing and applied, that it 
refused even leave to appeal to the 
House of Lords. 


37. If there could be any doubt 
about the correct position of a tax like 


“the one before us, a perusal of the 


opinions given by Australian’ Judges, 
in (1913) 16 CLR 120 (AUS) where 
after a discussion of the relevant En~ 
glish authorities, land-tax paid by a 
grazier on land used by him. to earn 
income was held to be deductible in 
computing it for paying income tax, 
would lay to rest, if I may so put it, 
the disembodied ghost of 4 tradesman’s 


.non-trading character, a pure abstrac- 


tion, which is sought to be used before 
us, by the learned Counsel for the 
Income-tax Department, to prevent 
wealth tax paid on even the wholly 
commercial assets, constituting a part 
or whole of the taxable “net wealth”, 
used exclusively for purposes of trade, 
from being deducted as allowable ex- 
pense, under Section 10 (2) (xv) of the 
Income-tax Act, 1922. 


38. On the earlier occasion, 
when Travancore Titanium Co.’s case, 
(1966) 3 SCR 321 = (AIR 1966 SC 
1250) (Supra) was argued in this Court, 
(1913) 16 CLR 120 (AUS) (Supra) was 
not cited. Although, there are refer- 
ences in the judgment of this Court, in 
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the earlier case, to the “tied-house” 
cases and to Harrods’ case, 41 Tax Cas 
450 (Supra), these were held to be dis- 
tinguishable on facts, but, the test pro- 
pounded by Lord Chancellor Lore- 
burn, in Strong’s case, (1906) 5 Tax 
Cas 215 was applied to disallow deduc- 
tion of wealth tax in computing pro- 
fits. After going through all the rele- 
vant authorities, I have no doubt what- 
soever left in my mind that it is the 
ratio decidendi of ‘“‘tied-house”’ cases 
and Harrods’ case 41 . Tax Cas 450 
(Supra), which is the same as that of 
the Australian case, that applies here 
and not Lord Chancellor Loreburn’s 
test laid down in a very different con- 
text than that of payment of a tax as 
a necessary precondition of earning 
more profits. 


39. I do not think that the test 
of trading character, when incurring an 
expense for which a deduction is claim- 
ed, is without its uses. There are 
cases where the question has arisen 
whether a payment was gratuitous or 
unnecessary or not made for a bona 
fide commercial purpose or connected 
more with some ulterior object really 
falling outside the normal sphere or 
regular course of commerce, such as the 
compounding of an offence even if 
committed while trading. In J. K. Cot- 
ton Spinning & Weaving Mills Co. Ltd. 
v. Commr. of Income Tax AIR 1967 All 
513, Ihad occasion to consider a case 
where the test of trading character or 
capacity in which a payment is made 
as. well of causal connection between 
the payment and a legitimately com- 
mercial purpose could, it seemed to 
me, be both simultaneously employed. 
But, in cases of payment of taxes, a 
concentration on the test of capacity 
for which payment becomes necessary 
is certainly liable to mislead us. 

40. A question which did trou- 
ble my mind was whether, in view of 
what this Court had heldin Travancore 
Titanium case, (1966) 3 SCR 321 = 
(AIR 1966 SC 1250) (Supra), it could 
be said that any “accepted commercial 
practice and trading principles” 
exclude wealth tax from the computa- 
tion of profits with which Sec. 10 sub- 
ss. (1) and (2) of the Income-tax Act 
are concerned. One of the grounds 


given by this Court, to support its view: 


there, was that. “the nature of the ex- 
penditure of the outgoing must be 
adjudged in the light of accepted com- 
mercial practice and trading princi- 


could - 
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ples”. Speaking for myself, I was in- 
clined to take the view that, if the 
earlier decision of this Court could be 
justified by a reference to some “com- 
mercial practice or trading principles’ 
which could be implied by, or, read 
into, the very process of computation 
of profits with which provisions of 
Section 10 (1) & (2) of the Income-tax 
Act, 1922, are concerned, it must stand. 
I find, however, that no case, apart 
from the observations mentioned above, 
contained in the Travancore Titanium 
Co’s case, (1966) 3 SCR 321 = (AIR 
1966 SC 1250), was cited to support 
this line of reasoning. All the other 
eases brought to our notice, which are 
discussed above, indicate that ‘“com- 
mercial practice and trading principles” 
also warrant such deductions of a tax 
On assets for capital used wholly and 
exclusively for carrying on trade or 
earning profits. They may preclude 
deductions of taxes on net profits but 
not those imposed on net assets or 
wealth used exclusively for making 
profits. 


4}. “Commercial practice and 
trading principles” could vary. These 
terms appear to be rather vague and 
indefinite. The meanings of the rele- 
vant statutory provisions seem much 
more fixed and definite. All that the 
language of Section 10 (2) (xv) ap- 
parently requires, for claiming its 
benefit, ‘is proof of a direct causal con- 
nection between an outgoing and the 
commercial purpose which necessita- 
tes it. Whatever “commercial practice 
or trading principles” may imply or 
import, they could not alter the mean- 
Ing of statutory provisions or travel be- 
vond it. 

42. Another question which 
engaged my attention was whether 
Wealth Tax could be excluded from 
the purview of Section 10 (2) (xv) 
simply because it was a tax on assets 
or ‘“net-wealth” paid by its owner so 


as to reduce his wealth. This line of. 


thinking, however, seemed to me to 
bring in, through the backdoor, the 
misleading test of either the capacity 
as owner for the possession of which 
or the purpose for which the wealth 
tax may be demanded, instead of the 
Inevitable need and the purpose of the 
trader in paying the tax, as relevant 
matters. In Lion Brewery’s gase, (1911) 
5 Tax Cas 568 (supra), Lord Halsbury 
had declared the unavoidable need to 


satisfy a statutory demand for the pur- 


oa 
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pose of making profits as the really 
relevant question for consideration in 
such cases. He said, about "the pur- 
pose for which the Government have 
exacted the tax”: “whatever that pur- 
pose may be it is immaterial”. 


43. It may be that the purpose 


of the tax before us could be consider- 


ed in order to determine whether its 
nature is such as to necessarily imply 
that it cannot be taken into account in 
calculating profits or zains of business 
under Section 10 sub-sections (1) & (2) 
of the Income-tax Act. The nature of 
the Wealth Tax was examined by this 
Court in Union of India v. Harbhajan 
Singh Dhillon, (1971) 2 SCC 779 at p. 
806 = (AIR 1972 SC 1061) where the 
following passage was quoted from 
“Readings on Taxation in Developing 
Countries’, by Bird & Oldman, dealing 
with the concept of wealth-tax. 


“The term ‘net wealth tax’ is 
usually defined as a tax annually im- 
posed on the net value of all assets 
less liabilities of particular tax-payers 
—especially individuels. This defini- 
tion distinguished the net wealth tax 
from other types of taxation of net 
wealth, such as death duties 
capital levy. the former are imposed 
only at infrequent intervals—once a 
generation—while the latter is a one- 
time charge, usually with the primary 
purpose of redeeming a war-time 
national debt. The net wealth tax is 
really intended to tax the annual yields 
of capital rather than the principal it- 
self as do death dtties or a capital 
levy, even though it is levied on the 
value of the principal. Since it taxes 
net wealth, it also differs from pro- 
perty taxes imposed on the gross value 
of property—primarily real property 
—in a number of countries. The net 
wealth tax gives consideration to the 
tax-payer’s taxable capacity through 
the deduction of all cutstanding liabi- 
lities and personal exemptions as well 
as through other devices, while the 
property tax generally does not take 
these factors into account. The net 
wealth tax is therefor2 deemed to be 
imposed on the person of the taxpayer, 
while the property tax often deemed 
to be imposed on an object—the pro- 
perty itself’. 

44. *Itis true that wealth tax 
is imposed on “net-wealth” of asses- 
sees, as defined by Sec. 2 sub-sec. (c), 
who are all “persons”. These persons 
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are both natural and. artificial. In the 
case of an artificial or juristic person 
like the Company before us, it seems 
very difficult to separate the purpose 
of the juristic “persona”, which is cer- 
tainly commercial, from the character 
of the “persona” itself. Even as regards 
other traders, that part of tax which 
falls on what is used exclusively for 
trade could be really' ascribed only to 
a trading character. 'To the extent it 
is a tax on property used for earning 
profits, it must enter into a computa- 
tion of profits from trading. 

45. On going through the pro- 
visions of Wealth-Tax Act as well as 
the Income-tax Act it was not possible 
for me to infer that the payment of 
wealth-tax must be excluded from the 
computation of profits under Sec. 10 
sub-secs, (1) & (2) of the Income-tax 
Act. It appears to me that nothing less 
than express statutory provision would 
justify a denial of the right to a deduc- 
tion which the language of Sec. 10 
sub-sec. (2) (xv) confers upon an as- 
sessee. 


46. On looking at the position 
of law in America on this subject, I 
find that there are statutory provisions 
which deny deductions of certain taxes 
only, such as income-tax, and taxes on 
war profits and excess profits, gifts, 
inheritance, legacies,! and succession 
(See U.S. Code 1958; ed. Titles 22-26 
‘Internal Revenue Code”, p. 4287 para- 
graph 164). A general statement of the 
law on this subject there is that it 


“does not prevent (a) a deduction 
therefor under Sec. 23 (a) provided it 
represents an ordinary and necessary 
expense paid or incurred during the 
taxable year, by a corporation or an 
individual in carrying on any trade or 
business, or, in the case of an indivi- 
dual, for the production or collection 
of income, or for the management, 
conservation, or maintenance of pro- 
perty held for the production of 
income, or (b) the inclusion of such 
tax paid or incurred during the taxable 
year by a corporation or an individual 
as a part of the cost; of acquisition or 
production in the trade or business, or, 
in the case of an individual, as a part 
of the cost of property held for the 
production of income with respect to 
which such tax is paid or incurred”. 
(See Jacob Mertans Law of Federal 
Tncome Taxation; Vol. 5, 1954 Cumu- 
lative Pocket Supplement, Chapter 27, 
paragraph 27.01). 
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47, Learned Counsel for the 
Department relied upon the -difficulty 
in separating that part of the tax 
which is levied on any part of the net 
wealth, used wholly and exclusively 
for trade, from the rest of it. We are, 
strictly speaking, concerned only with 
the correct interpretation of Sec. 10 
Sub-s. (2) (xv) of the Act and with the 
definition of.:“net-wealth” 
Sec. 2 (m) of the Wealth Tax Act on 
which incidence of the tax levied under 
Sec. 3 falls. In order. to determine 


whether, as a matter of principle, a. 


tax so defined and. imposed would be 
covered by Sec. 10 sub. s. (2) (xv) of 
the relevant Income-tax Act, the diffi- 
culty which may arise in actually com- 
puting the deductible amount does not 
Seem to be a material consideration. 
Moreover, the fact that “net wealth” is 
an amount by which an aggregation of 
all the assets exceeds all the debts does 
not seem to impose any intractable dif- 
ficulty in the way of calculating what 
part of the net-wealth is used for trade 
or business of an assessee and what is 
not. An aggregation means a collec- 
tion of items added up which can be 
separated and not a mixture the ingre- 
dients of which become inseparable. 
Assuming, however, that there is some 
difficulty in separating that part of 
the tax which is payable in respect of 
net-wealth used only for trade from 
that part of it which is imposed ona 
portion of net-wealth not so used, I 
fail to see how the principle involved 
or meaning of the relevant provisions, 
with which we are concerned here, 
will be affected. Mr. Chagla, appear- 
ing for an assessee, drew our attention 
to the division into two heads, one of 
business assets and another of the 
“other assets”, which is found in form 
‘A’ prescribed by the rules for the 
Wealth Tax return. This means that 
the Wealth Tax Act itself makes that 
part of the net wealth separable which 
can be utilised wholly and exclusively 
for trade from the remainder of it. Ii 
this can be done, it is difficult to see 
how that part of Wealth Tax could es- 
cape deduction, under Sec. 10 (2) (xv) 
ofthe Income-tax Act, which is attri- 
butable to such portion of the net 
wealth as is used wholly and exclusi- 
vely for earning profits. 


48. To lay down, as we are 
doing in this case, that it is the causal 
connection between payment of tax 
and that part of net wealth which is 


given in 
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used wholly and exclusively for trade 
and not the mere character or capacity 
for the possession of which the tax is 
demanded, which determines whether 
it is an allowable deduction or not, 
under Sec. 10 (2) (xv) of the Act, seems 
to us to amount to nothing more than 
to give effect to the plain and literal 
meaning of a provision of a taxing sta- 
tute. There seems no need, in such a 
clear case, to invoke the aid of the 
well established canon ‘of construc- 
tion that, where a taxing provision is 
reasonably capable of two equally 


_ possible constructions, the one which 


favours the assessee must be preferr- 
ed. Of course, the burdenof proving 
whether the whole or a part of the 
wealth tax paid by an assessee is attri- 
butable wholly and exclusively to the 
carrying on of a trade, and, therefore, 
is an allowable deduction, must rest 
upon the assessee in each case. The 
argument on behalf of the assessees, 
as I understand it, goes no further. 


_ 49, One of the tests laid down 
in Keshav Mills Company’s case (1965) 
2 SCR 908 = (AIR 1965 SC 1636) 
(Supra) for deciding whether a previ- 
ous erroneous view should be set right 
by this Court, was whether any possi- 
ble advantage to the public resulting 
from doing so would be outweighed by 
the mischief or harm a revision may 
cause, Of course, the ultimate deter- 
mination of what public good requires 
the law to be must take place else- 
where. But, in deciding whether a pre- 
vious interpretation of the law, as it 
exists, by this Court, even if it be 
erroneous in some respect, needs revi- 
Sion by it, a consideration of what 
public good demands undoubtedly lies 
within the province of our powers. 


50. It seems to me that the 
Wealth Tax Act was not intended to 
strike at or check expansion of com- 


ee 


mercial activities by either individuals ‘ 


or companies. Its underlying purpose 
was the removal of disparities of indi- 
vidual or personal wealth and not in- 
jury to trade. It could be said to be 
& tax aimed at individuals whose 
wealth exceeds certain limits. In so 
far as the particular interpretation 
which we are abandoning, because of 
the infirmities found in it, seemed to 
penalise mere expansion of business and 
trade without serving the assumed un- 
Cerlying purpose of wealth-tax, a res 
vision of opinion does not appear to in- 
volve any such mischief or injury to 
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the publie as could stend in the way 
of Pes an erronecus view. 
51. I have, therefore, no hesi- 
tation left in my mind in holding that 
the view expressed by this Court in 
Travancore Titanium case, (1966) 3 
SCR 321 = (AIR 1966 SC 1250) (supra) 
must be modified as indicated by my 
lord the Chief J ustice, 
Appeals allowed. 
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Maharashtra Co-operative Soci- 
eties Act (24 of 1961), S. 91 (1) (b) — 
Dispute touching the business of soci- 
ety—Meaning of. 

Where the objects of a society 
were to carry on the trade of buying, 
selling, hiring and letting land in ac- 
cordance with the co-operative princi- 
ples, the letting by a member of 
Such society of the flat purchas- 
ed from the society could not be 
said “to touch the business of the 
society”. The fact that such let- 
ting was forbidden by a regulation 
of the society was immaterial. Spl. 
Civil Appln. No. 619 of 1971, D/- 7-7- 
1971 (Bom.) Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1320 (V 56)=(1969) 

1 SCR 887, Deccan Merchants 
Co-operative Bank Ltd. v. M/s. 
Dalichand Jugraj Jain 

Mr. S. V. Gupte, Sr. Advocate, 
(Mr. P. N. Tiwari, Advozate, with him), 
for Appellants M/s. K. S. Chawla, 
S. N. Misra and S. S. Jauhar Advocates, 
for Respondent. 


The following J udgment of the 
Court was delivered by 

MITTER, J.:— This is an appeal 
by special leave from a judgment and 
order of the Bombay Eigh Court in a 
See Civil Applicaticn from a deci- 
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sion of the Court of Small Causes Bom- 
bay in exercise of its revisionary juris- 
diction. The revisional court had re- 
versed the decision of the trial court 
and remanded the matter for disposal 
of the issues other than issues 2 to 8 
tried as preliminary issues and decid- 
ed in favour of the plaintiffs before the 
Court of Small Causes. | 


2: The facts are 'as follows. Res- 
pondent No. 1 was the owner of a flat 
on the second floor of Block No. 8 
‘Shyam Niwas’, Warden Road, Bombay. 
She was a.member of a Co-operative 
Housing Society and had acquired the 
flat from the said society. In 1959 she 
had put the appellant Sabharwal Bro- 
thers in possession of the flat for a 
period of 11 months on payment of Rs. 
510/- per month. There was an agree- 
ment in writing which purported to 
show that the possession was to be on 
leave and licence basis. "This agreement 
was signed by a partner of Sabharwal 
Brothers who also became members of 
the said Co-operative Society. There 
were repeated renewals of the said 
agreement until 25th | October, 1962 
when the first respondent asked the 
appellants to vacate possession on the 
ground that she required the flat for 
her personal occupation. As this was 
not complied with, she filed a state- 
ment of claim before the Registrar of 
Co-operative Societies on the ground 
that there was a dispute within the 
meaning of S. 91 (1) of the Maharash- 
tra Co-operative Societies Act (herein- 
after referred to as the ‘Act’) which 
required adjudication: There was a 
challenge to the jurisdiction of the 
nominee of the Registrar to whom it 
was referred, by the appellants. The 
proceedings before the; nominee went 
on for some time and on July 3, 1964 
the nominee made an award to the 
effect that the appellants were occupy- 
ing the flat on leave and licence basis. 
Anticipating the award the appellants 
filed a suit in the Court of Small 
Causes Bombay stating! that they were 
in occupation of the flat as tenants and 
as such entitled to protection under the 
Bombay Rent Act, 11947 and the 
first respondent had, no right to 
evict them. In her . written state- 
ment the defendant: denied that 
the plaintiffs were , tenants con- 
tending, inter alia, that the plaintiffs 
were occupying the flat only on leave 
and licence basis etc; that the dispute 
between the parties had been referred 
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to the Registrar of Co-operative Soci- 
eties for disposal and finally that the 
Court of Small causes had no jurisdic- 
tion to entertain and try ’a suit involv~ 
ing such a dispute. The Small Cause 
Court framed no less than twelve 
issues of which issues 2 to 8 related to 
the maintainability of the suit and the 
jurisdiction of the Court vin view 
of the provisions of Section 91 (1) (d) 
of the Act. The Small Causes 
Court held that the suit was 
maintainable and answered the other 
preliminary issues in favour of the 
plaintiff, The matter was taken in 
revision to a Bench of the said Small 
Causes Court. The Bench took a dif- 
ferent view holding that the Regis- 
trar’s nominee did have jurisdiction to 
try the dispute between the parties 
and remanded the proceedings to the 
trial court for disposal of the suit after 
deciding an issue as to res judicata by 
reason of the award of the nominee. 


3. The High Court dismissed 
the Special Civil Application of the 
plaintiffs holding that the revisional 
Court of the Small Causes was justified 
in coming to the conclusion that it was 
not open to the plaintiffs to contend 
that the Registrar or his nominee had 
no jurisdiction to entertain the dispute 
on the two grounds on which it was 
challenged. 


4, Before us the main points 
urged on behalf of the appellants were: 
first whether there was any dispute be- 
tween the parties touching the business 
of the Co-operative Society which could 
be decided by the Registrar or refer~ 
red by him to a nominee for disposal. 
and, secondly, whether the suit filed 
in the Small Cause Court was main- 
tainable having regard to the nature of 
the relief sought. 

oO 5 The central question, there- 
fore, is, whether the dispute between 
the parties is capable of reference under 
the Act. The relevant portion of Sec- 
e 91 (1) (b) of the Act runs as fol- 


OWS: 

(1) Notwithstanding anything con- 
tained in any other law for the time 
being in force, any dispute touching the 
CONSTICUTLON: “issscidsic: senis ooti manage- 
ment or business of a society shall be 
referred by any of the parties to the 


dISpUte.....srssesassssso if both the parties 
thereto are one or other of the follow- 
ing :— 


(a) xx xx xx 
(b) a member, past member or a 


Sabharwal v. Guna Amrit (Mitter J.) 


A.I R. 
person claiming through a member etc. 


Section 91 (3) provides: 

“Save as otherwise provided under 
sub-section (3) of Section 93, no Court 
shall have jurisdiction to entertain any 
suit or other proceedings in respect of 
any dispute referred toin sub-sec- 
tion ( 1). 

XX XX xx” 
We may also note the relevant portion 
of Section 163 (1) which provides:— 

*(1) Save as expressly provided in 
this Act, no- Civil or revenue Court 
oe have any jurisdiction in respect 
O m 

(a) xx xx xx 

(b) any dispute required to be re- 
ferred to the Registrar, or his nominee, 

(c) xx XX XX” 

6. Before the Court of Small 
Causes reference was made to bye-law 
No. 2 of the Society to show that the 
objects of the society were inter alia 
to carry on the trade of buying, selling 
hiring and letting land in accordance 
with the co-operative principles and 
under Regulation No. 5 in form ‘A’ 
printed at the end of the bye-laws: 


“No tenant shall assign, underlef, 
vacate or part with the possession of 
the tenement or any part thereof with- 
out the consent in writing of the 
society.” 

Te The Bench of the Court of 
Small Causes referred to the above pro- 
visions and observed that the bye-laws 
of the society constituted an agreement 
between the members of the society 
and a breach thereof would affect the 
defaulting member’s right of member- 
ship of the society and consequently a 
dispute relating to the letting of 
the flat was a dispute which touched 
the business of the society. 


8. The High Court referred to 
Section 91 of the Co-operative Societies 


ha 


aN 


A, 


Act and Section 23 of the Bombay . 


Rent Act and observed: 

“There is a competition between 
two authorities, a Court and the Regis- 
trars nominee, both exercising exclu- 
sive jurisdiction in respect of matters 
coming within their jurisdiction,” 
and concluded that on general principles 
of law it would not be proper to allow 
the same question to be agitated again 
under a differant guise. Itealso observ- . 


ed that the decision taken by the An s 


sistant Registrar and the nomi; 
could have been decided by an ar 


— 
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and as no appeal had been filed the 
provision of law must have their eff=ct 
with the result that tne decision of 
the dispute by the ‘nominee of the 
Registrar had become final. 


9. With all respect to the High 
Court, it seems to us that there was a 
fundamental error in the above ap- 
proach. No doubt it was the business 
of the society to let ouz premises end 
a member had no unqvalified right to 
Jet out his flat or tenement to another by 
‘virtue of the bye-law and a breach of 
the bye-law could affect the defaulting 
member’s right to memkership. But we 
are not able to see how letting 
by a member to nother mem- 
ber would touch the business of 
the society which included irter 
alia the trade of buying,  sellmg, 
hiring and letting lend in acccrd- 


. Jance with co-operative principles. ‘The 


letting of flat by respondent No. 1 was 
a transaction of the same nature as the 
society itself was empowered to emter 
into but such letting by itself did not 
concern the business of the societr in 
the matter of its lesting out fats. 
Nothing was brought to our notice to 
show that suchaletting would affect 
the business ofthe society once it had 
sold the flat: to the respondent N3. 1. 
The position might have been diffe-ent 
if the latter had himself been atemant 
of the flat under the society. “To touch” 
means “to come in contact with” and 
it does not appear that there is a point 
of contact between a letting by the res- 
pondent No. 1 and the business of the 
society when the society was not iself 
the landlord of the flat. 


10. Reference was made at the 
Bar to Deccan Merchants Co-operetive 
Bank Ltd. v. M/s. Dalichand Jwueraj 
Jain, (1969) 1 SCR 887 = (AIR 1969 
SC 1320). The facts there were very 
different from those of zhe instant «ase. 
But the Court had to ccnsider the ques- 
tion of competing jurisdiction under 
the Bombay Rent Act and the Act. and 
it is pertinent to note zhe observa7ions 
at p. 902 “that the two Acts can be 
harmonised best by holding thet in 
matters covered by the Rent Ac’, its 
provisions, rather than the provizions 
of the Act, should apply.” 


11. In the resu:t we allow the 
appeal, set, aside the judgment and 


lorder of the High Court and of the 


“Bench of the Court o? Small Cases. 


he matter is now to go back tc the 


Workmen, S. E. S. Works v. State of W. B. 


[Prs. 1-2] S. C. 1895 


Court of Small Causes for disposal 
according to law. The appellants will 


have the costs incurred in this Court. 


Appeal allowed. 


AIR 1972 SUPREME COURT 1895 
(V 59 C 355) 


(From: Calcutta)” 


C. A. VAIDIALINGAM, D. G. 
PALEKAR AND K. K. MATHEW, JJ. 


Workmen of M/s. Sur Enamel and 
Stamping Works (Private) Ltd. (In C. 
A. No. 1639 of 1967); M/s. Sur Enamel 
and Stamping Works (Private) Ltd. 
(In C. A. No. 1640 of 1967), Appel- 
lants v. The State of West Bengal and 
others etc, Respondents. 

Civil Appeals Nos, 1639 and 1640 
of 1967, D/- 28-3-1972. 

Industrial Disputes Act (1947), Sec- 
tion 18 (3) — Settlement not arrived at 
in conciliation proceedings — Settle- 
ment dated 5-10-1961 between the em- 
ployer and workmen which principally 


‘related to the question of bonus for 


1959-60 not being in the course of con- 
ciliation proceedings was not binding 
on the workers under Section 18 of the 
Act. App. 14 of 1965 D/- 22-12-1966 
(Cal.), Affirmed. (Para 9) 


Cases Referred: Chronological Paras 
(1972) Civil Appeals Nos. 603, 789, 
791 and 792 of 1967, D/- 18-1- 
1972 = 41 FJR 359 (SC), 
Federation of Small and Medium 
Industries v. The Workmen 
ATR 1961 SC 1158 = (1961) SCR 
308, Bata Shoe Private Ltd. 
v. D. N. Ganguli 


M/s. P. S. Khera, Janardan Sharma 
and S. K. Nandy, Advocates, for Appel- 
lants (In C. A. No. 1639 of 1967) and 
Respondent No. 2 (1) (In C. A. No. 1640 
of 1967). Mr. G. B. Pai, Sr. Advocate, 
(Mr. D. N. Mukherjee, for Respondent 
No. 2 (In C. A No. 1639 of 1967) and 
Appellant (In C. A. No. 1640 of 1967). 

The Judgment of the Court was 
delivered by 

PALEKAR, J.:— These two ap- 
peals arise out of an Order passed by 
the High Court of Calcutta in appeal 
from the judgment of a Single Judge 
of that Court in the writ jurisdiction. 

The dispute which is the- 


subject matter of these appeals arose 


been No. 14 of 1965, D/- 22-12-1966 
—Cal. 


DP/DP/C62/72/MVJ 
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between M/s. Sur Enamel and Stamp- 
ing Works (P) Ltd., on the one hand, 
and the Sur Enamel Sramick Union, 
representing the workers, on the other. 
The former will be described hereafter 
as the Company and the latter as the 
Sramick Union. It appears that some 
of the workers in the Company were 
also members of two other workers’ 
Unions which operated in the Com- 
pany’s factory, and they are known as 
the Workers Union and the Employees’ 
Association. Some workers appear to 
have been members of two or more 
Unions at the same time. 


3. On February 29, 1960 the 
Sramick Union served a Charter of 
Demands upon the Company and also 
communicated the same to the Labour 
Commissioner. On May 2, 1960 the 
conciliation Officer took up the dispute. 
On August 2, 1960 the first meeting in 
the conciliation proceedings was held 
with the Sramick Union and the pro- 
ceedings continued for a number of 
months. The proceedings failed ulti- 
mately on April 12, 1961. On April 
17, 1961 the Conciliation Officer, Mr. 
S. Bhattacharya made a report under 
Section 12 (4) of the Industrial Disputes 
Act reporting the failure of the con- 
ciliation proceedings. On June 6, 1961 
the State of West Bengal made a re- 
ference under the Industrial Disputes 
Act of an Industrial Dispute existing 
= between the said Company and its 

workmen represented by the Sramick 
Union. The issues that were referred 
were as follows: 


(1) Revision of pay and dearness 
allowance. | 

(2) Fixation of pay-grades and 
scales. 

(3) Profit bonus for 1959-60. 

(4) Gratuity. 

Í The first Industrial Tribunal 
to which the reference was made 


undertook the enquiry in due course.: 


Pleadings were filed and on Septem- 
ber 7, 1963 the Company presented ap- 
plications before the Tribunal for 
framing preliminary issues, on jurisdic- 
tion. It alleged that the Company had 
entered into two settlements in con- 
ciliation proceedings with the other two 
Unions already referred to — one on 
May, 3, 1961 and the other on 5-10- 
1961 and in view of these settlements 
the first three items of reference went 
out of the scope of the enquiry. The 
first settlement dated May 3, 1961 
covered the first two items under 


A.L R. 


reference namely (1) Revision of pay 
and dearness allowance and (2) Fixa- 
tion of pay-grades and scales, while 
the second settlement dated 5-10-1961 
covered the third item namely Profit 
bonus for 1959-60. The Sramick Union 
contended that it was not a party to 
the settlements and therefore, they were 
not kinding on it and since the State 
Government had already made a re- 
ference the Tribunal ought to proceed 
with the adjudication. This contention 
was accepted by the Tribunal by its 
Order dated September 26, 1963. 


5. From that Order the Com- 
pany went to the High Court in its 
writ jurisdiction with a prayer for a 
writ in the nature of mandamus. 
The Company contended that in view 
of the settlements referred to above in 
conciHation proceedings the same be- 


came bincing on all workmen employ-. 


ed in the Establishment under Sec- 
tion 18 (3) of the Industrial Disputes 
Act and it was no longer open for 
the Tribunal to adjudicate on issues 
covered by the two settlements. That 
contention was upheld by the learned 
single Judge who relying on the deci- 
sion cf this Court in the Bata Shoe 


Private Lid. v. D. N. Ganguli, (1961) . 


3 SCE 308 = (AIR 1961 SC 1158) held 
that the two settlements referred to 
are binding on all the . workmen of 
the Company under Section 18 of the 
Act. From that Order the Sramick 
Union went in appeal to the Bench. 


6. During the course of hear- 
ing of the appeal the High Court found 


that nsither the Tribunal nor the learn- . 


ed single Judge had enquired in depth 
as to whether in fact the settlements or 
agreements had been entered into in 
the ccurse of conciliation proceedings. 
So it ealled for the record of the pro~ 
ceedings in order to satisfy itself as 
to waether the two settlements 
were in fact entered into 
in the course of conciliation pro- 
ceedings. The parties were heard 
thereafter, The Court found that so far 
as the first settlement dated May 3, 
1961 is concerned it had been arrived 
at in the course.of the conciliation 
proceedings. But it was not able to say 
the same with regard to the second 
agreement dated October 5, 1961. It 
agreed with the view of the learned 


single Judge that as thee first settle-- 


ment was during the course of concilia- 
tion proceedings it was binding on al! 
workers. That could not be said with 


e 
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regard to the second. Accordingly, it 
quashed that part of the finding of the 
Tribunal which had held that the first 
agreement dated May 3, 1961 was not 
binding on all the workmen and trans- 
mitted the case back to the Tribunal 
for the completion of the proceedings 
on matters not covered by the settle- 
ment dated May 3, 19€1. 

OL From that Ozder both parties 
have come in appeal to this Court by 
certificate. The Sramick Union’s ap- 
peal is Civil Appeal No. 1639/67 and the 
complaint in that appeal is that the 
High Court was in error in holding 
that the first settlement dated May 3, 
11961 was binding on all workers. The 
second appeal being Civil Appeal No. 
1640/67 is filed by the Company and 
in that appeal the finding of the High 
Court that the second settlement dated 
October 5, 1961 was not shown to have 
been entered into in the course of con- 
ciliation proceedings is challenged. 
Civil Appeal No. 1639 of 67 

8. This appeal does not fall for 
consideration now. It appears that a 
reference had been made by the State 
Government for the fixation of wages 
and dearness allowance and certain 
other matters ina dispute between 
Several managements of small and 
Medium industries and their workmen. 
The Company and its workmen were 
also parties to that reference. The re- 
ference was made in 1362 and the final 
award was made in 1966. Appeals 
were filed to this Court being Civil 
Appeals Nos. 603, 789, 791 and 792 of 
1967. These appeals were disposed of 
by a common judgment of this Court 
on January 18, 1972. (See: Federation 
of Small and Medium Indusrties v. The 
Workmen — Civil Appeals Nos. 603, 
789, 791 and 792 of 1967, D/- 18-1- 
1972 (SC) decided. by Vaidialingam, 
Dua and Mitter, JJ.). In these appeals 
the question of wag2s and dearness 
allowance was finally disposed of, and 
Mr. Pai on behalf of the Company 
‘Stated that in view of the above deci- 
Sion the two points in the reference viz. 
(1) Revision of pay and dearness allow- 
ance and (2) Fixation of pay-grades and 
Scales no longer surviv2. Mr. Khera on 
behalf of the Sramick Union conceded 
that, in that case, it was unnecessary to 
decide this appeal here. The appeal, 
therefore, ie dismissed. 

Civil Appeal No. 1640 of 1967. 


Mr. Pai on behalf of the ap-. 


/ 9. 
~pellant Company contended that the 


Workmen, S. E. S. Works v. 


State of W. B. [Prs. 6-9] S. C. 1897 


High Court was in error in holding 
that the settlement dated October 5, 
1961 was not arrived at in the course of 
conciliation proceedings. It must be 
noted that there was before the High. 
Court an affidavit on behalf of the 
Sramick Union made by Sunil Krishna 
Gupta, General Secretary of the 
Sramick Union on 13-7-1966 in which 
he definitely alleged that Mrs. Parul 
Chakraborty who as Conciliation Officer 
is supposed to have attested the alleg- 
ed settlement of 5-10-1961 and whose . 
affidavit dated June 14, 1966 was on 
record was not the Conciliation Officer 
in respect of the dispute and that there 
were really no conciliation proceedings 
relating to the so called memorandum 
of settlement dated October 5, 1961 be- 
tween the .Company and the other 
Unions referred to therein, In view 
of this categorical allegation the High 
Court gave anopportunity to the par- 
ties including the State Government to 
produce all the records in their posses- 
sion with a view to determine whether 
these allegations were correct. No ori- 
ginal record was produced though it 
appears that the State Government had 
tried its best to trace the record. The 
High Court observed “no minutes of 
any such conciliation proceedings re- 
sulting in the alleged agreement is 
traceable. The original agreement it- 
self cannot be traced but a copy has 
been produced by the Labour Depart- 
ment which is said to be signed by 
all the parties. It, however, does not 
say that there were, in fact, any con- 
ciliation proceedings.” Referring to 
the affidavit filed .by Mrs. Parul 
Chakraborty on 14-6-1966 in which she 
had stated that the settlement was 
arrived at in her presence in the course 
of the conciliation proceedings the High 
Court made pointed reference to the 
verification clause of that affidavit 
which is as follows: . 


“The statements contained in all the 
paragraphs above are based on infor- 
mation derived from the records main- 
tained in the Labour Directorate of the 
Government of West Bengal and are 
believed to be true.” l 
Now, If Mrs. Parul! Chakraborty was 
able to see the records before making 
the affidavit on June 14, 1966 there 
should have been no difficulty in pro- 
ducing those records for the inspection 
of the Court. But the High Court says 
no such record was produced. On the 
other hand, the attention of the Court 


1898 S. C. {Prs. 9-10} Workmen, S. E. S. Works v. State of W. B. 


was invited to an endorsement made 
by Mrs. Chakraborty in the files on 
3-8-1966 which stated that the agree- 


ment dated 5-10-1961 was arrived at 
in the course of conciliation proceed- 
ings and signed by her as Conciliation 
Officer but that she did not remember 
whether a report under section 12 (3) 
of the Industrial Disputes Act was 
sent up to the Government as this was 
a matter relating to 1960-61. It is 
clear that Mrs. Chakraborty did not 
really remember whether the settle- 
ment was arrived at during concilia- 
tion proceedings. The proceedings had 
taken place in 1960-61 and during the 
pendency of the appeal in the High 
Court she must have been asked on the 
basis of the copy of the settlement 
which was produced in court as to 
what she had to say about it. She 
could see that there was a settlement 
between the Company, on the one 
hand, and two Unions, on the other, 
and below the settlement she had sign- 
ed as the Conciliation Officer. She 
could not possibly deny her subscrip- 
tion to the document contained in the 
settlement and, at the same time, she 
could not remember the conciliation 
proceedings, So when she filed her 
affidavit dated June 14, 1966 she was 
careful to state that whatever she had 
stated in her affidavit was based on 
information derived from the record 
maintained in the Labour Direc- 
torate of Government of West Ben- 
gal. Later. when the General Secre- 
tary Mr. Gupta filed his affidavit 
on 13-7-1966 alleging that there were 
really no conciliation proceedings at all 
and requested the court to direct the 
State Government of West Bengal to 
produce all the relevant records, fur- 
ther enquiries must have been made 
by the State Government from Mrs. 
Chakrabory and’ so on 3-8-1966 she 
made the above endorsement in the 
files in which she said that she did not 
remember whether she had made any 


report at all to the State Government: 


under S. 12 (3) of the Industrial Dispu- 
tes Act. She affirmed, however, that the 
agreement was in the course of con- 
ciliation proceedings. We think she 
made that statement merely because 
she could not get away from the fact 
that she had signed the agreement 
as the Conciliation Officer. Neither 
the affidavit dt. June 14, 1966 nor her 
endorsement on the file dated 3-8-1966 
carries the- matter further. because the 
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records which sħe relied upon for 
her afidavit of June 14, 1966 was not 
produced in court. If there were 
records for perusal on June 14, 1966 
they could not all of a sudden disap- 
pear when they were called for in 
July, 1966. It would be indeed a strange 


‘thing that if in fact there were conci- 


liation proceedings over a period of 
months in which the Conciliation Offi- 
cer had taken a prominent part in 
bringirg the parties together, there 
should be no minutes of the proceed- 
Ings from time to time and not (sic) jus# 
a copy of the settlement in the records 
of the Department. Having regard to 
these considerations the High Court 
came t> the conclusion that the settle- 
ment dated October 5, 1961 must not 
have been entered into in the course 
of the conciliation proceedings. Mr. Pai 
for the Company submitted that if 
either the Conciliation Officer or the 
State Government does not preserve 
the detailed minutes in the records of 
the case his client, the Company, should 
not be penalised. It appears to us that 
the Company and the other two Unions 
who were also parties to the appeal 
could have produced evidence- from 
their records to show how the conci- 
liation had proceeded, on what dates 
they had met the Conciliation Officer 
Mrs. Chakraborty and how the conci- 
liation had proceeded from time to 
time. Since the High Court had taken 
the trouble to investigate the matter 
more fally it was up to the parties to 
produce substantial evidence with 
regard to the conciliation proceedings. 
In our opinion, the finding of the High 
Court is unexceptionable. Consequent- 
ly it has got to be conceded that the 
alleged agreement or settlement dated 
October 5, 1961 which principally rela- 
ted to the question of bonus cannot be 
regarded as binding on the workers 
under section 18 of the Industrial Dis- 
putes Act. The final Order of the High 
Court is, therefore, correct and the ap- 
peal must fail. 


10. TIn the result both the ap- 
peals are dismissed. There shall be no 
order as to costs. 

Appeals dismissed. 
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AIR 1972 SUPREME COURT 1499 
(V 59 C 356) 
(From Patna: 1969 B.L.J.R. 845) 
A, N. GROVER AND M. H. BEG JJ. 


| Pabitar Singh, Appellant v. The 
State of Bihar, Respondent. 


Criminal Appeal Wo. 128 of 1969, 
D/- 22-3-1972. 

Arms Act (1959), S. 35—Quarter 
in joint possession of two persos — 
Recovery of gun in absence of ore of 
them from a room thereof—Convi:tion 
J other under S. 25—Legality. (X-Ref: 

. 35). 


Where a gun was recovered froma 
room of a quarter which was in joint 
possession of two persons and ore of 
them was not present at the time of 
raid, the mere presence of the cther 
in that room was not sufficient to make 
him guilty of the offence unless the 
Court could come to the conclasion 
that there was reason to believe that 
he was aware of the existence of the 
gun in that room. Since the prosecu- 
tion failed to prove that he was in sole 
occupation of that room at the time of 
raid and the gun was concealed in such 
a manner that it was not visible te the 
naked eyes, it could not be said that he 
was aware of the existence of the gun. 
He was entitled to the benefit of deubt. 
1969 B.L.J.R. 845, Reversed. 

(Paras 7, 8, & 10) 

Mr. S. C. Agarwala, Advocate of 
M/s. Ramamurthi and Co., and Mr. 
V. J. Francis, Advocate, for the Appel- 
lant. Mr. U. P. Singh, Advocate fo> the 
Respondent. 


The following Judgment of the 
Court was delivered by 


GROVER, J.. — This is an appeal 
by special leave from a judgmenz of 
the Patna High Court Originally two 
persons Pabitar Singh (the presen- ap- 
pellant) and Ram Ashray Sharma who 
were both Loco employees of the Rail- 
way were tried under Ss. 25 ani 26 
of the Indian Arms Act 1959, he-ein- 
after called the “Act”. The leerned 
Assistant Sessions Judge found each 
one of them guilty nder both the 
sections. The sentence imposed was 3 
years rigorous imprisonment under 
S. 26 and one year’s riZorous impr son- 
ment under S. 25 of the Act. The 
sentences were to run concurrently. The 
convicted persons filed an appeal to 
the court of Sessions. The Addit_onal 
Se ere ee ed eee 
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Pabitar Singh v. State cf Bihar (Grover J.) 


[Prs, 1-3} S.C. 1899 


Sessions Judge, Gaya, who heard the 
appeal found the appellant guilty under 
both the sections of the Act. He main- 
tained the sentence imposed on him. 
Ram Ashray Sharma was given the 
benefit of doubt and acquitted. Pabitar 
Singh moved the High Court in revi- 
sion. His conviction under S. 26 of the 
Act was set aside by the High Court 
but his conviction and sentence under 
S. 25 of the Act were upheld. 


a ee It is necessary to state a few 
facts. The appellant and Ram Ashray 
Sharma were in joint occupation of 
quarter No. 490-A of the Loco Colony 
at Gaya. Some confidential informa- 
tion was conveyed by Bishrampore 
police station to the Kotwali police sta- 
tion at Gaya that stolen properties con- 
nected with a dacoity were lying con- 
cealed inthe aforesaid quarter. Conse- 
quently Rama Shankar Upadhyaya Sta- 
tion House Officer, Gaya Kotwali police 
station raided the quarter at 5.45 a.m. 
on November 5, 1962. He took with 
him two witnesses P.W. 1 Vijay Kumar 
Dubey and P.W. 5 Deonandan Ram. . 
The quarter was found locked from 
outside. Ram Ashray Sharma was 
reported to be on duty. He was sent 
for and he opened the outer lock of 
the quarter with his key. It was al- 
leged that when the search was made 
inside the quarter, the appellant was 
found in the quarter, concealing him- 
self in the kitchen room which was 
bolted from inside. That room was got 
opened. A country made gun was found 
lying in between two bricks on the top 
of which a tin containing flour in a 
bag covered with a brass thali was 
placed. The bed room was searched 
and two live 12 bore cartridges were 
found wrapped in a small cloth. These 
had been placed behind a framed 
picture of Lord Shiva. 


3. The Learned judge of the 
High Court formed the view that the 
appellant could not be convicted in res- 
pect ofthe cartridges which were found 
in the bed room which was in joint 
occupation of Ram Ashray Sharma and 
the appellant. According to the learn- 
ed judge the inference of conscious 
possession of the appellant had been 
drawn by the courts below from the 
fact that the picture behind which the 
cartridges were found was just above 
the cot. The fact that that cot belong- 
ed to Pabitar Singh had been stated, 
by P.W. 1 alone. No reliance could be 
placed on that witness as he had to be 
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declared hostile. In view of the fact 

that the room was in joint possession 
of two persons the learned judge held 

that no inference of -the apnellant’s 

conscious possession of the cartridges 

aus their~concealment by him could be 
rawn. 


4, > So far as the gun was con- 
cerned the learned judge observed that 


it was found inside the kitchen room | 


in which Pavitar Singh was found hav- 
ing concealed himself..He was the only 
occupant of the room at the moment. 
He had bolted the room from inside. In 
spite of certain serious discrepancies 
and other matters which will be pre- 
sently discussed the learned judge ac- 
cepted the finding based mainly on the 


evidence of the Sub-Inspector that the - 


appellant had concealed himself in the 
Kitchen room and thegun was found 
concealed there and an inference could, 
therefore, be drawn that he was in 
conscious possession of that gun. 


5. We may at this stage refer 
to the relevant provisions. of the . Act 
. and the changes which appear to have, 
been made in the Indian’: Arms Act 
1878 by the Act: with 
concerned, namely the Arms Act 1959. 
Section 14 of the Act of 1878 provided 
that no person shall have in his posses- 
sion or under his control any cannon 
or firearm or any ammunition or mili- 
tary stores except under a license and 
in the manner and to the extent per- 
mitted thereby. Section 15 related to 
possession of arms of any description 
without license prohibited in certain 
places. Section 19 (1) (£) to the extent 
it is material was in these terms: 


“S. 19 (1) Whoever commits any 
of the following offences (namely):— 

(f) has in his possession or under 
his control any arms, ammunition or 
military stores in contravention of the 
provisions of section 14 or section 15, 
shall be punished with inprisonment 
for a term which may extent to three 
years or with fine, or with both” 
The Act came into force on the first 
day of October 1962 as it was on that 
date that the requisite notification was 
made, under sub-s. (3) of S. 1. Sec- 
tion 3 reads: 


“No person shall acquire, have in 
his possession or carry any firearm or 
ammunition unless he holds in this 
behalf a license issued in accordance 
‘with the provisions of this Act and the 
rules made thereunder; 


Pabitar Singh v. State of Bihar (Grover J.) 


penalties, ' 


which we are. 


. Act. 


a 
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Provided that——————” 
Section 7 relates to prohibition of ac« 
quisition or possession ete. of prohibit- 
ed arms or prohibited ammunition. Cha- 
pter III contains provisions relating to 
licenses, Chapter IV to power and pro- 
cedure and Chapter V to offences and 
section 25 to the extent if 
is relevant for this case is as Foes: 
S. 25 (1) “Whoever — 


(a) acquires, has in his: possession 
or carries any’ firearm or ammuni- 
tion in contravention of eechon 3; OF ; 


shall ba Sunishablë with E EN 


for a term which may extent to 3 years 


or with fine or with both”... 
Section 35. provides: 


"Where any arms or ammunition 


. în respact of which any offence under 


this Act has beén or is being committed 


- are or is’ found in any premises, vehi- 


cle or other place in the joint occupa- 


- tion or under the joint control of seve~ 
-ral persons, each of such persons in 


respect of whom there is reason to 
believe that he was aware of the exist- 
ence of the arms or ammunition in the 
premises, vehicle or other place shall, 
unless the contrary is proved be lia~ 


ble for that offence in the same man- 
‘ner as if it has been or is being com- 


mitted by him alone”. 


In S. 25 (1) (a) only the words “has | in 
his possession” have been retained and 
the other words which appeared dis- 
junctiv2ly in S. 19 (1) (f) namely, “or 
under his control” have been omitted. 
S. 35 eppears to have been newly in- 
serted to clarify the true position 


-where any arms or ammunition are or 


is found in any premises etc in the 
joint ozcupation or under the joint 
control of several persons. Each of 
such persons in respect of whom there 
is reason to believe that he was aware 
of the existence of the arms and am- 
munition in the premises unless the 
contrary is proved will pe liable for 
that offence. 

6. Tt is abundantly clear from 
a perusal of the judgments of the 
courts below including the High Court 
that th2 case-was neither tried nor exa- 


mined from the point of view of the 


provisions contained in S. 35 of the 
In the present case the quarter 
was admittedly in joint occupation of 
both the appellant and Ram Ashray 
Sharma. It is true that at the time of 
the raid Ram Ashray Sharma was not 
present but the mere presence: : Ofa taam 
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appellant was not sufficient to make 
him guilty : of .the -offence unless the 
court could come to the conclusion zhat 
there was reason to believe .that he 
was aware of the existence of the gun 
in the premises. If the view of the 
courts below. is accepted that the ap- 
pellant had. concealed himself after 
having locked the kitchen when the 
raid took place and that he was in ex- 
clusive possession of the. kitchen it 
might have been possible in the light 
of other facts and circumstances to 
come to the conclusion that the condi- 
tions laid down in S. 35 were satis-ied. 
The courts have, however, ignered 
some salient facts which were prcved 
and which completely negatived the 
case of the prosecution that the appel- 
Tant had locked himsel? in the kitchen 
and was in sole occupation thereof. The 
learned trial judge pointed out that the 
story that the appellent had locked 
himself in the kitchen was not support- 
ed by P.W. 1. In his view that witness 


had displayed considerable sympathy 


for the accused person. He therefore 
took into consideration the statement 
made by the witness .to the palice. 
P.W. 1 had been declered hostile. It 
has not been shown or~behalf of the 
State how such a course could be fol- 
lowed and any statement made by him 
could be relied on particularly, when 
the aforesaid witness had been declar- 
ed hostile and had to be cross-exanin- 
ed by the prosecutor. The appellant 
had also moved the trial judge for ocal 
- inspection and it was pointed ouz to 
the judge that there was no device at 
all in the door of the kitchen by waich 
it could be closed from inside. Osher 
inaccuracies in the description of the 
room which were to be found in the 
statement of P.W. 14 Rama Shankar 
Upadhyaya — the Investigating Ofticer 
— were also pointed out. This is what 
the trial judge stated in his judgrrent: 


“Tt cannot, therefcre, be denied 
that the description of the room as 
given by the I.O. applied to the 
latrine of the quarter rather than the 
kitchen except for its _ocation i.e: that 
it was situated adjacent ` east to the 


northern end. of the inner varareiah. . 


The latrine, it may be pointed out -s at 
some distance east of the varandéh”’. 

After stating a few facts the trial judge 
came to the conclusion that the Irves- 
tigating Officer had made some zon- 
fusion in the description of the kitchen. 
The Jearnéd Sessions Judge accepted 
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‘decided toa 
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appellant had 
“close, himself in the 


the finding that the 
kitchen”, - 


- 7.. Now the story that the ap-. 
pellant had concealed himself inside 
the kitchen was based substantially 
on the evidence of P.W. 14, the Inves- 
trgating Officer. A perusal of his state- 
ment would not satisfy any court that 
implicit reliance could be placed on 
his evidence. He had deposed in cate- 
gorical terms that he found the door 
of the kitchen closed from inside. He 
stated in cross-examination that the 


. chains were fitted in the door from in- 


Side as also from outside. The hinge 
for chaining the door was not fitted to 
the door frame but it was fitted to the 
door plank. He also gave description 


-of the kitchen which was found to be 


different when the inspection was -made 
by the trial judge nor were any chains 
or mark of any chains was found in 
the door of the kitchen as deposed to 
by P.W. 14, P.W. 2 Ram Swarath, offi- 
cer-in-charge, police station Dalton- 
ganj who accompanied the raiding party 
also stated that the door of the kitchen 
room was closed which was got un- 
fastened. It is implicit in his state- 
ment that there was some bolting or 
chdining device in the door of the kit- 
chen room by which it had been secur- 
ed by the appellant. This is not at all 
supported by the inspection note. The 
allegation that the kitchen had been 
bolted from inside by the appellant 
who had concealed himself there at the 
time of the raid finds mention in the 
first information report as well. The 
courts below do not appear to have 
looked at the prosecution evidence in 
the light of this gross exaggeration 
which had been introduced about the 
door having been bolted or chained 
from inside by the appellant where he 
was alleged to have concealed himself. 
Once that vital fact is disbelieved the 
entire story of his having concealed 
himself in the kitchen becomes doubt- 
ful and worthy of rejection. 


8. Tt has also been suggested in 
some of the judgments of the courts 
and this fact has been relied upon on 
behalf of the State before us that the 
kitchen was used only by the appel- 
lant and not by Ram Ashray Sharma, 
the other occupant. However, there is 
absolutely no material on which any 
such suggestion could be justified or 
based. We are wholly . at a loss to 
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understand how a quarter which con- 
sisted only of a bedroom and a kitchen 
would not be in tke joint possession of 
both these persons, namely, the appel- 
lant and Ram Ashray Sharma. 


9. The next and the crucial 
question that arises is whether the pro- 
secution has established the | essential 
ingredients of the offence in the light 
of the provisions of S. -35 of the Act. 
It has been urged that when the appel- 
lant was using the kitchen it was legi- 
timate to expect’ that he would be 
aware of the existence of the gun 
which was concealed there. The gun 
was concealed in such -a manner that 
it was not visible to the -naked eye. 
Although there may be very grave 
suspicion that the appellant was aware 


of the existence of the gun but the. 


prosecution is bound to establish facts 
from which the ccurt could have rea- 
son to believe that he was aware of the 
existence of the unlicensed fire- 
arm. We are not satisfied in the pre- 
sent case that any such facts have been 
established. 


10. Lastly it cannot be over- 
emphasised that in cases of the present 
nature where not only the liberty ofa 
citizen is involved but also his whole 
career—on conviction a person in ser- 
vice is bound to be dismissed—great 
care and attention should be devoted 
by the courts to all questions of law 
and fact which unfortunately has not 
been done in the present case. That 
has led to miscarriage of justice. The 
appellant, is entitled to the benefit of 
doubt and he is hereby acquitted. 

Appeal allowed. 


AIR 1972 SUPREME COURT 1902 
(V 59 C 357) 
' (From: Allahabad)” 
C. A. VAIDIALINGAM AND I. D. 
DUA, JJ. 

M/s. Shiva Bangles Stores’ and 
another, Appellants v. The Industrial 
Tribunal II, U. P., Lucknow and others, 
Respondents. 


Civil Appeal No. 1820 of 1971, D/-- 


20-3-1972. 
Payment of Bonus Act (1965), Sec- 
tion 11—Claim for 20 per cent Bonus— 


*(Civil Misc. Writ No. 4025 of 1970, 
D/- 20-8-1970 — All.) 


FP/FP/C46/72/MNT/KSB 


S. B. Stores v. Industrial Tribunal II, U. P. 


A.I. R. 


Available allocable surplus — Calcula- 
tion must he in accordance with the 
provisions of the Act. 


An’ adjudication. and an award for 
bonus which is based exclusively on 
the provisions of the Act have to be 
done in accordance with the provisions 
laid down therein. After ascertaining 
the gross profits it is a duty of the 
Industrial Tribunal to work out the 
available allocable surplus in accord- 
ance with the provisions of the Act. 
Where the calculation of the amount of 
gross profits is a guess work and not 


_based upon any material. that should 


be taken into account as provided under 
the Act award of 20% bonus is not 
legal. (Para 4) 


Mr. S. S. Shukta, Advocate, for 
Appellants; M/s. D. D. Verma, R. 
Kohli and Ganpat Rai, Advocates, for 
Respondent No. 3. 


JUDGMENT:— Tn this appeal by 
Special Leave the Appellant challenges 
the order of the High Court more or 
less dismissing in limine the Civil Mis- 
cellaneous Writ Petition No. 4025 of 
1970 filed by the Appellant for quash- 
ing the award of the Industrial Tribu- 
nal, Lucknow. 


2. The claim of the workmen 
was for payment of bonus at the maxi- 
mum rate fixed under the Payment of 
Bonus Act 1965, namely 20 per cent. 
It is seen from the award of the Tribu- 
nal that the proceedings were adjourn- 
ed to enable the Appellant to enter ap- 
pearance and contest the proceedings. 
According to the Tribunal though the 
Appellant had been properly ser- 
ved it remained absent: On this 
basis the Tribunal set them ex 
parte and on the sole oral evi- 
dence so to say adduced on the side 
of the workmen has accepted the case 
of the respondents that the concern has 
made a profit of about Rs. 2. 75 lacs in 
the year 1967-68 for which bonus was 
claimed. The Tribunal has also accept- 
ed the oral evidence that the Appellant 
is a very flourishing concern. Quite 
naturally as the Appellant did not ap- 
pear before the Tribunal the latter ul- 
timately passed the award in question 
directing the Appellant to pay the bo- 
nus at the maximum rate of 20 per 
cent prescribed under the Act. 


3. The main grievance of the 
Appellant before the High Court ap- 
pears to have been that no notice of 
the proceedings before thé Tribunal 
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was received nor has the notice been 
effected in accordance with the provi- 
Sions contained in the rules regarding 
thereto. As we have mentioned earlier, 
the High Court is of the view that 
substantiali justice apvears to have 
been done by the Industrial Tribunal 
. in the impugned award and on this 
basis rejected the writ petition. 


4, In our opinion an adjudica- 
tion and then an award for bonus, 
which is exclusively based on the pro- 
visions of the Payment of Bonus Act 
have to be done in accordance with the 
provisions laid down therein. After 
ascertaining the gross profits there is 
a duty on the part of the concerned 
Industrial Tribunal to work out the 
available allocable and available sur- 
Plus in accordance with the provi- 
sions contained in the said Act. The 
maximum amount of konus at 20 per 
cent under the Act can only be award- 
ed if the profits arrivec at by the Tri- 
bunal in accordance wth the statute 
has been found to be stch as to justify 
the said award of bonus. As we have 
already pointed out, the award in this 
case is exclusively based on the oral 
evidence adduced by the workmen. 
One can very well appreciate, that 
Situated as they are, the Respondents 
also would not have been in a position 
to place the necessary materials before 
the Tribunal in this regard. There- 
fore, a reading of the award clearly 
gives impression that the finding that 
profit arrived at by the appellants has 
been Rs. 2.75 lacs for the year in ques- 
tion, appeers to be more or less a 
guess work not based upon any of the 
materials that should b2 taken into ac- 
count as provided under the Act. It is 
not necessary to consider whether 
there has been a proper service of 
notice on the Appellant as required 
by the Act and the rules framed there- 
under. At any rate we are satisfied 
that the interest of justice requires that 
the claim regarding bonus will have 
to be adjudicated upor. by the Tribu- 
nal afresh after giving the Appellants 
as well as the Respondents a fresh op- 
portunity of placing the necessary 
materials bearing on the question. 

5. Counsel for both the parties 
have agreed before us that they will 
appear before the Tribunal on Ist May, 
1972. On tHat day the Tribunal, after 
noting their appearance will give 
suitable directions regarding filing of 
statements by both the parties in- res- 
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pect of their respective claims.: After 
these formalities are over the Tribunal 
will proceed to adjudicate upon the 
claim in respect of bonus for the year 
in question, in accordance with the 
o aaa of Payment of Bonus Act 


6. In the result, the order of 
the High Court dated 20-38-1970 as well 
as the award of the Tribunal dated 20- 
3-1970 are both set aside and the ap- 
peal allowed. The dispute is referred 
back to the Tribunal for fresh adjudi- 
cation in the light of the directions and 
observations: contained in this judg- 
ment. 

T. The Appellant will pay the 
cost of the Respondents in this Court 
as well as the cost incurred by them 
before the Tribunal when it was origi- 
nally heard. 

Appeal - allowed. 


AIR 1972 SUPREME COURT 1903 
(V 59 C 358) 


(From: Allahabad)* 
€C. A. VAIDIALINGAM AND I. D. 
D J: 


M/s. Bijili Cotton Mills (P) Ltd., 
Appellant v. The Presiding Officer, 
Industrial Tribunal II, Allahabad and 
others, Respondents. 


Civil Appeal No.-1611 of 1968, D/- 
20-3-1972, 

(A) Constitution of India Art. 226 
— Leave to appeal to Supreme Court 
— Award of Industrial Tribunal affirm- 
ed under Art. 226 — Appeal not certi- 
fied as involving substantial question 
of law — High Court not justified in 
granting leave merely because subject 
matter of dispute was more than 
Rs. 20,000 -. Judgment of (AIl.) High 
Court D- 16- 2-1968, Reversed. 

{Para 15) 

(B) Constitution of India Art. 136 
~= Special leave — Grant of — Power 
of Supreme Court. 

Supreme Court under ie 136 is 
fully competent to entertain even an 
oral prayer for grant of special leave 
and condonation of delay and if the 
cause of justice so demands to grant 
the same and to consider the same on 
merits. (Para 16) 


(Spl. Appeal No. 760 of 1966, D). 5- 
12-1966 — All.) 
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Held on consideration of all the cir- 
cumstances that the case was fit for 
pranting special leave to appeal and 
for condoning the delay. (para 16) 


(C) Constitution of India Art. 226 
=œ- Error apparent on face of record — 
Erroneous overriding of vital plea and 
resultant exclusion of evidence there- 
on gives jurisdiction to High Court to 
interfere under Art. 226, the error be- 
ing gross and palpable which is mani- 
fest on the face of the record and the 
same having resulted in failure of jus- 
tice, Special Appeal No. 760 of 1966 
D/- 5-12-1966 (All) Reversed. 

(para 19) 

(D) Industrial Disputes Act (1947) 
Sch. 3 Item 4 — ‘Holidays — Customs, 
practice and uniformity in the indus- 
try without prejudicially affecting 
efficiency and increased production, 
are some of the relevant factors which 
have to be taken into account in de- 
termining the number of paid festival 
holidays per year. Special Appeal No. 
760 of 1966, D/- 5-12-1966 (All) Re- 
versed. (Para 21) 
Cases Referred: Chronological Paras 
(1965) C.A. No. 578 of 1963, D/- 

23-7-1965 (SC), The Dist. Board: 
Allahabad v. Syed ‘Tahir 
‘Hussain 14, 16 
AIR-1963 SC 1322=(1964) 1 SCR 
475, Shri Durga Prasad v. 
Banaras Bank Lid. 14, 16 

Mr. V. M. Tarkunde, Sr. Advocate, 
(M/s. J. P. Goyal and Sobhag Mal Jain, 
Advocates with him), for Appellant. 
M/s. E. C. Agarwala and A. T. M. Sam- 
pat, Advocates, for Respondent No. 2. 
. The following Judgment of the 
Court was delivered by 

DUA, J.: The following dispute be- 
tween M/s. Bijili Cotton Mills (P) Ltd., 
and their workmen was referred to 


the Industrial ‘Tribunal II, U.P. for . 


adjudication: 

“Should the employers be requir- 

ed to pay wages for the festival holi- 
days allowed to their workmen in -a 
year? If so, from which date and with 
what other details?” 
According to the workmen the em- 
ployers had been giving 17 festival 
holidays to their workmen in a year 
and though those holidays should have 
been paid ones the employers were not 
making any payment. 

2. The dispute was oiana 
espoused at the-instance of Hathras 


- Mazdoor Panchayat but later Eee 


v. Industrial Tribunal H 


A.I. R. 


other unions namely Sooti Mill Maz- 
door Panchayat, Congress Mazdoor 
Sangh and Suti Mill Karmachari Sangh 
were also accorded right of represen- 
tation on their applications. The em- 
ployer milis contested the claim on 
various grounds. The plea on the 
merits in substance was to the effect 
that neither in law nor in practice was 
there any provision for festival holi- 
days with wages. The Mill, it was aver- 
red, was already paying wages for 
three holidays allowed to the work- 
men under the U. P. Industrial Esta- 
blishments (National Holidays) Act 
(U. P. Act XVIII of 1961) and in the 
entire Agra region in which this Mill 
is situated no textile mill pays wages 
for festival holidays. It was added that 
the Mill was an uneconomic unit and 
was not in a position to bear any extra 
burden. The Congress Mazdoor Sangh, 
the Sooti Mill Karmachari Sangh and 
the Hathras Mazdoor Panchayat filed 
separate written statements on behalf 
of the workmen and pleaded that the 


grant of holidays without wages was 


illegal and against social justice. _ 


| 3. The employer Mill filed re- 
joinder statement to the written state- 
ments of all the Unions, pleading that 
the holidays mentioned by the Unions 
were not allowed to the workmen at 
the employer’s initiative but - were 
granted because the workmen demand- 
ed the same and these holidays were 
substituted by other days in lieu of 
holidays, and as they were paid for the 


days on which they worked on account 


of these holidays there was no loss of 
wages caused to the workmen. 


4. On Juľy 15, 1965 the parties 
made their statements under Rule 12 
of the U. P. Industrial Disputes Rules, 
1957, which provides for procedure at 
first sitting of the Tribunal requir- 
ing the parties to state their respective 
eases. Shri M. P. Jaiswal, on behalf 
of the employers admitted that the 
company gives 17 festival holidays to 
all its employers, 15 of which are those 
mentioned in the written statement of 
the Congress Mazdoor Sangh and two 
others being Sankranti and Baldev 
Chat observed on Bhadon Sukla Chat. 
All these holidays were stated by him 
to be paid holidays in the sense that the 
workers were allowed to work on 
their unpaid rest days in *substitution 
of the said festival holidays. The un- 
paid rest days were the same as those 
provided and observed under Section 52 


— 
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It was admitted that the monthly -aters 


“were paid for 365 days in a year where- 


as piece-raters were paid according to 
the quantum of work done by them 
on working days ir a month. The 
national ' holidays gtven by the em- 
ployer are not substituted on an7 rest 
day and if any naticnal holiday falls 
on a rest day the employer pays single 
day’s wages if no work is done. Ifa 
holiday is substituted on rest day then 
only one day’s wages are paid. 

5. After this statement four 
representatives of the contesting Unions 
stated that whenever the management 
takes work from the workers on a 
rest day only one day’s wages are paid 
and it was emphatically denied. that 
holidays were substituted on a reš day. 
Monthly raters, according to these re- 
presentatives, get their wages Dr all 


365 days. 

: After these statemen-s the 
Presiding Officer of the Tribunal put 
the following question to Shri Jaiswal: 

Q. Whether the festival holidays 
observed in the Mill are paid cr un- 
paid? 

A: They are paid holidays anc pay- 
ment is made by substitution as stated 
earlier. 

Thereafter it appears that the work- 
men did not lead any evidence but Shri 
M. P. Jaiswal, Secretary of the Mills 
appeared as a witness on behalf >f the 
employer. He filed two charts showing 
the festival holidays observed -n the 
Mills in the year 1964 and upto July, 
He proved these charts stating 
that they had been prepared from 
Mills’ Muster Rolls and that they were 
correctly prepared from 


true copies 
the records of the Mills. These two 
charts were marked as Ex. E-I and 


Ex. E-2. When the witness tied to 
depose about the hol:days in the Kan- 
pur Textile Mills the question wes dis- 
allowed. While cross-examine] by 
Shri B. . D. Sethi, on behalf of the 
workmen, Mr. Jaiswal stated that in 
Ex-E-1 .only two holidays for Holi 
were substituted, one on Februray 23, 
1964 and the other on March 1, 1964, 
the remaining two nct being substitut- 
ed. In the case of Diwali also two holi- 
days were substituted leaving tnsub- 
stituted the remaining two holidays. On 
being cross-examined by Shri O. P. 
Gautam also on behalf of the workmen 
the witness stated thet in 1965 as well 
only two holidays on account o¢ Holi 
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-of the Factories Act as unpaid hol:days. 
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were substituted, the remaining two 
being unsubstituted. In the preced- 
ing years also the position was stated 
be the same in regard to Holi holi- 

ys. 


OR The following two ques- 
tions and answers also be reproduced: 
Q. When you take work on Sunday 
which is a weekly holiday on which 
date you give the festival holiday? 


A. As such we do not give the 
weekly rest day on -the day on which 
festival falls within the limits allowed 
under the Factories Act. 


_@. Is there any limit for festival 
holidays in Factories Act? 


A. There is no such limit nor any 
such direction in the Factories Act. 
For substitution there is a restriction 
T ie l and 52 of the Factories 

ct. 
Exhibits E-1 and E-2 show festival 
holidays for the years 1964 and 1965 
and these charts corroborate answers 
elicited from Shri Jaiswal that for Holi 
and Diwali only two days on which 
substitution was allowed were paid for, 
a a two holidays being un- 
paid. 


8. It may be pointed out that 
the Tribunal, after the statements of 
the parties under Rule 12, framed the 
following issue: 

“Whether the festival holidays are 
given.to the workmen in the form of 
substituted holidays on weekly rest 
days? If so are the workmen other 
than the monthly raters entitled to 
only one day’s wages or two days’ 
wages i.e., one day’s wages for the work 
done on the weekly rest day, and one 
day’s wages for the substituted holi- 
day?” 

9. It appears that the language 


of this issue was not objected 
to by either party and this ap- 
pears to be the real crux of 


the controversy which emerged after 
the statements of the parties requiring 
decision by the Tribunal. It was not 
disputed before the Tribunal that the 
employers had been giving 17 festi- 
val holidays to all the workmen besides 
three national holidays. The plea 
taken by the employers in their plead- 
ings that the holidays are not paid 
holidays was in the opinion of the 
Tribunal given the go-by in the state- 
ment of Shri Jaiswal recorded under 
Rule 12 on July 15, 1965. The Tri- 
bunal then dealt with that statement 
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and observed that after that statement 
it was for the employers to show how 
payment for the festival holidays was 
made by them. To reproduce the 
words of the award: 


“In the written statement with- 

out stating whether the festival holi- 
days were paid or unpaid they pleaded 
that neither in law nor in practice 
there was any provision for festival 
holidays with wages and that in the 
entire Agra Region no textile mill 
was paying wages for the festival holi- 
days. Originally it appeared that the 
employers wanted to set up that the 
festival holidays were unpaid but at 
the time of the statement under 
Rule 12, Shri Jaiswal took a contrary 
position and stated that all the festival 
holidays were paid holidays and the 
payment was made in the sense that 
they were substituted on rest days. 
T have already shown how this state- 
ment is incorrect and no impartial 
mind will be wrong in drawing a legiti- 
mate inference that the purpose of the 
employers in setting up inconsistent 
pleas or in giving inconsistent state- 
ments was only to conceal the truth of 
it may be that the purpose was to con- 
fuse the issue.” 
A little lower down, after observing 
that Shri Jaiswal was not the kind of 
witness who would give straight ans- 
wersto straight questions and that the 
witness had to be warned for this at- 
titude observed: 


Dea aes From the employer’s own 
pleadings the statement of Shri Jaiswal 
recorded under Rule 12 and his deposi- 
tion, it is evident that 17 festival holi- 
days besides three National Holidays 
are all paid holidays but the employers 
had been wrongfully depriving their 
workmen of their dues in this behalf.” 
The Tribunal, while dealing with the 
case of monthly raters observed that 
they were not entitled tothe relief be- 
cause they were paid for all the 365 
days ina year. The case of daily 
raters or piece raters being different 
(they were paid according to the 
number of days on which they worked 
or the quantum of work they turned 
out) they were held entitled to festi- 
val holidays with wages. Daily raters 
were accordingly held entitled to pay- 
ment on the basis of their daily wage 
whereas piece raters were held entitled 
to get the average earning to be cal- 
culated on the basis of the average of 
the last one month immediately pre- 
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ceding the holiday. The relief granted 
by the award was stated thus: 


“My award, therefore, is that the 
employers shall pay wages to their 
daily rated and piece rated workmen 
for 17 festival holidays besides three 
National Holidays ie., to each of their 
workmen who are daily raters and. 
piece reters with effect from the 1st 
January, 1965. For the holidays which 
have accrued from the Ist January 
1965 till the date of enforcement of 
the awerd and which are given in the 
list Ex. E-2 the employers shall pay 
the arrears and in future all the festi- 
val holidays and National Holidays 
shall be paid for. If the employers 
substitute festival holidays on a rest 
day, for that day they shall pay double 
the wages.” 


10. The appellant, feeling ag- 
grieved by this award, presented a 
writ petition in the Allahabad High 
Court under Art. 226 of the Constitu- 
tion complaining that the industrial 
Tribunal had misread and misinterpre- 
ted the statement of the parties record- 
ed under R. 12 particularly the state- 
ment oz Shri Jaiswal. It was also 
averred that the question of festival 
holidays depends on so many other 
factors particularly custom and usage 
and the Industrial Tribunal had com- 
mitted a serious error in shutting out 
evidence in regard to the practice pre- 
valent et Kanpur in respect of the cus- 
tom and usage regarding festival holi- 
days in the textile industry there. The 
main textile industry in the State of 
Uttar Fradesh according to the appel- 
lant’s averment is concentrated at Kan- 
pur. The alleged admission by Shri 
Jaiswal contrary to the appellant’s 
pleading and contrary to the case se 
up by both parties could not be con- 
elusive and the Industrial Tribunal il- 
legally based its finding on such al- 
leged admission. 

11. The High Court dismissed 
the writ petition holding that it was 
open tc the Industrial Tribunal to 
allow or disallow any question which 
it considered relevant or irrelevant and 
the High Court, in exercising its juris- 
diction under Art. 226 of the Consti- 
tution, could not go into the correct- 
ness or otherwise of the order disallow- 
ing a particular question to be put to 
a witness such function baing vested 
only in an appellate court. The grounds 
that the Industrial Tribunal had mis- 
read the statement of Shri Jaiswal in 
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holding that he had made an admis- 
sion that 17 paid festival holidays were 
being allowed to the workmen was 
also considered to be impermissible in 
the High Court in writ jurisdiction be- 
cause that pertains to the apprecia- 
tion of evidence. The statement made 
by Shri Jaiswal under R. 12 according 
to the High Court, was capable of the 
interpretation that it rontained an ad- 
mission that the employers were giv- 
ing 17 paid festival holidays to their 
workmen. not being satisfied that the 
impugned award suffered from any 
error of jurisdiction or from any mani- 
fest error of law the writ petition was 
dismissed. 

12. Special leave from the 
‘*ydgment of the learned single Judge 
to a Bench of two Judges was summari- 
Iy dismissed on December 5, 1966. 
However, leave to appeal to this Court 
was granted by the Livision Bench on 
February 16, 1968, the petitioner hav- 
ing been held, to quate the words of 
. the High Court “entitled to a certifi- 
cate either under cl. (a) or (b) of Arti- 
cle 133 (1) of the Ccnstitution”. The 
High Court also certified “that the 
value of the subject matter of dispute 
before the High Court and in appeal is 
not less than Rs. 20,000/-; alternative- 
Iy, it is certified that the judgment of 
this Court involves directly or indirect- 
ly a claim respecting wages amounting 
to more than Rs. 20,000/-.” 


13. Before us the respondents 
raised an objection that the certificate 
granted by the High Court was incom- 
petent and, therefore, should be can- 
celled. Our attention was drawn .to 
Art. 133 (1) (a) and (b) of the Consti- 
tution and it was pointed out that the 
High Court missed that part of sub- 
Art. 133 (1) where it is stated that 
twhere the judgment, decree or final 
order appealed from affirms the deci- 
sion of the court immediately below in 
any case other than a case referred to 
in sub-clause (c), if the High Court 
further certifies that the appeal n- 
volves some substantial question of 
law.” Merely because the value of the 
subject matter in dispute is more than 
Rs. 20,000/-, the respandent contended, 
it does not by itself justify the grant 
of a certificate under cl. (a) or cl. (b). 
In the application far the requisite 
certificate *the prayer included cl. (c) of 
Art. 133 (1) as well, but apparently at 
the time of arguments the submission 
was confined to cls. (a) and (b) alone. 
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14. The appellant, when faced 
with this difficulty, submitted that 
this Court should, on its oral request, 
grant special leave to appeal after con- 
doning delay and it also filed a formal 
written application for special leave to 
appeal accompanied with an applica- 
tion for condonation of delay. For 
adopting such a course the appellant 
relied on an unreported decision of 
this Court in The Dist. Board (after- 
wards Zila Parishad), Allahabad v. 
Syed Tahir Hussain, C. A. No. 578 of 
1963 D/- 23-7-1965 (SC). There the 
appellant had come to this Court on a 
certificate purporting to have been 


‘ granted under Art. 133 of the Consti- 


tution. At the time of hearing it was 
objected on behalf of one of the res- 
pondents there that the certificate 
could only be granted if there was a 
substantial question of law and since 
the certificate did not disclose on its 
face the existence of any such ques- 
tion, the appeal was incompetent. This 
Court, in view of its earlier decision in 
Shri Durga Prasad v. Banaras Bank 
Ltd. (1964) 1 SCR 475=(AIR 1963 SC 
1322) sustained this objection and in 
the absence of a certificate of the High 
Court showing the existence of some 
substantial question of law held the 
appeal to be incompetent. The appel- 
lant in that case when faced with a 
similar situation, had made an oral 
request praying for special leave, 
undertaking to file a written petition 
for that purpose supported by. an affi- 
davit and accompanied by an applica- 
tion for condonation of delay. This 
Court considered the case to be fit and 
proper for granting special leave which 
was granted on oral prayer but the ap- 
pellant there was directed to file spe- 
cial leave petition in this Court within 
a week. The appellant in the present 
case also filed during the course of 
hearing special leave petition No. 676 
of 1972 duly supported by an affidavit 
and Civil Miscellaneous Petition No. 
1319 of 1972 with a supporting affida- 
vit praying for (i) condonation of de- 
lay, (ii) treating court fee paid on C.A. 
No. 1611 of 1968 as Court-fee on spe- 
cial leave to appeal and (iii) the secu- 
rity deposit in the earlier appeal being 
treated as security in the special leave 
appeal. We heard all the matters to- 
gether. 

We considered the case to 


15. 
be covered by the precedent cited and 
accordingly held the certificate grant- 
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ed by the High Court to be incompe- 
tent and, therefore, liable to be can- 
celled. With the cancellation of the 
certificate C.A. No. 1611. of 1968 must 
be dismissed; but in the circumstances 
there would be no order as to costs. 


16. 
for granting special leave to appeal 
there- can be no dispute that this 


Court is fully competent to en- 
tertain this prayer and if the 
cause of justice so. demands, to 


grant the same and consider the spe- 
cial leave to appeal on the merits. Arti- 
cle 136 is couched in very wide terms 
and it vests this court with discre- 
tionary power for setting right grave 
injustice in fit cases. In Shri Durga 
Prasad’s case, (1964) 1 SCR 475 = 
(AIR 1963 SC 1322) (supra), this Court, 
having regard to all the circumstances, 
did not consider that to be a fit case 
for granting special leave to appeal 
whereas in the later ‘case of the Dis- 
trict Board (afterwards Zila Parishad) 
Allahabad C.A. No. 578 of 1963, D/- 
23-7-1965 (SC) (supra), it may be re- 
called, this Court granted special leave 
to appeal on oral request, directing 
that a formal special leave application 
be filed within a week. After consider- 
ing all the circumstances we consider 
the present case to be fit for granting 
special leave to appeal and for condon- 
ing. the delay. We order accordingly. 
The appellant, however, must pay full 
Court-fee payable within two weeks 
but the security already deposited in 
C. A. No. 1611 of 1968 may be treated 
as security in the special leave appeal. 
The result, therefore, -is that now we 
have the fresh appeal by special leave 
before us for decision. 


17. The. appellants learned 
counsel drew our attention to the state- 
ments of the respective cases of the 
parties before the Industrial Tribunal 
and also to the statement of Shri Jais- 
wal under R. 12. In our view the 
statement of Shri Jaiswal had, as a 
matter of law, to be read as a whole 
and also in the background and along 
with the pleadings as disclosed in the 
respective statements of cases of the 
parties in order to understand whether 
Shri Jaiswal’s statement amounted to 


a clear and conscious admission elimi-. 


nating a crucial part of the controver- 
sial issue. Reading them as a whole 
we do not consider it possible to hold 
that the appellant had admitted that 


With regard to the prayer 
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the 17 festival holidays were being 
given by them as paid holidays dispens- 
ing with the enquiry into the question 
referred for adjudication to the Indus- 
trial Tribunal. 


18. It may in this connection 
be pointed out that the real purpose 
and object of R. 12 is only to pinpoint 
the precise controversy by requiring 
the parties to state their respective 
cases at the very first sitting of the 
Tribunal. This statement is not like the 
testimony of a witness, part of which 
can be accepted and the rest rejected. 
It was only in the nature of a supple- 
mentary pleading designed mainly to 
remove vagueness and to clear ambi- 
guities or indefiniteness in the plead- 
ings, This statement had, therefore, 
to be read and considered as a whole. 
If it was considered unsatisfactory in 
some respects this factor could be 
taken into account in appreciating the 
pleadings and evidence led in the case 
while coming to the final decision but 
it could not debar the appellant from 
leading evidence on the controversial 
issue as if such issue did not arise. It 
is noteworthy that even the workmen 
did not plead that the festival holidays 
were treated as paid holidays but no 
os was as a matter of fact being 
made. 


19. The holidays were of course 
allowed to the workmen but the writ- 
ten statement on behalf of the appel- 
lant unequivocally denied that there 
was any provision in law or practice 
for allowing festival holidays with 
wages and it also denied that in the 
Agra region where the appellant’s mill 
is situated any textile mill was paying 
wages for festival holidays. The ap- 
pellant Mill it was emphasised could 
not be treated on a different footing. 
It was further pointed out that the ap- 
pellant Mill was a highly uneconomic 
mill and was not in a position to take 
any extra burden. The statement made 
by Shri Jaiswal under R. 12 could on no 
reasonable hypothesis be considered to 
have replaced this unequivocal and 
clear plea. It is true that Shri Jaiswal 
tried to be somewhat clever by stating 
that the festival holidays were paid 
in the sense that the workers were al- 
lowed to work on unpaid rest days in 
substitution of the said festival holi- 
days. But.this statement clearly ex- 
plains in unambiguous terms the sense 
in which Shri Jaiswal meant to say that 
the festival holidays were paid. The 
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facts contained in the explanation lead 
to the only conclusion that festival holi- 
days are not paid as the National Holi- 
days are. This statement read with 
the detailed explanation which ` cons- 
titutes its real core could not logically 
serve as a ground for ignoring the un- 
equivocal denial in the written state- 
ment particularly when even the work- 
men did not set up this case. The In- 
dustrial Tribunal had, in our opinion, 
erroneously ignored the real plea and 
had on the basis of this manifest bla- 
tant error which is clear on the face of 
the record, disallowed the evidence on 
the question of the practice and custom 
in the textile industry in Kanpur. In 
Shri Jaiswal’s statement we find a clear 
distinction drawn that three National 
Holidays were paid holidays and the 
other festival holidays were such for 
which the workers were allowed to 
work on substituted rest days. It was 
also clearly mentioned :n that state- 
ment that if a holiday is substituted on 
a rest day then the workmen gets only 
one day’s wages. This -mportant part 
of the statement was virtually ignored 
by the ‘Tribunal. The facts being 
clearly stated, in our vi2w, the Indus- 
trial Tribunal was wrong in law in 
holding that the appellant’s written 
plea was modified by reason of the 
statement under R. 12 or that there 
was a clear admission superseding the 
earlier plea. The learned single Judge 
of the High Court, in our opinion, also 
missed the real point; end if the real 
plea was ignored and it was erroneous- 
ly held that Shri Jaisvzal’s statement 
under R. 12 constituted an admission 
overriding the earlier plea and as a 
result evidence on that plea was ex- 
cluded then it was an eminently fit 
case for interference under Art. 226 of 
the Constitution, the error being gross 
and palpable which was manifest on 
the face of the record and the same 
having resulted in failure of justice by 
excluding evidence on the most vital 
point. The Division Bench on special 
appeal from the judgment of the learn- 
ed single Judge fell into the same error 
in summarily dismissing the appeal in 
limine without even recording a speak- 
ing order on the crucial point of sub- 
stance arising in the case which went 
to the root of the matter. 


20. The question of festival 
holidays requires consideration from 
several aspects. Employers and workers 
have always differed ir their sugges- 
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tions about the level at which unifor- 
mity in the number of holidays should 
generally be achieved. In the Report 
of the National Commission on Labour 
prepared in August, 1969 we find at’ 
p. 105 that the workers’ organisations 
generally favour a minimum of 7 to 12 
paid holidays in a year without mak- 
ing any differentiation as between dif- 
ferent categories of employees. Em- 
ployers, cn the other hand, feel that the, 


number of paid holidays enjoyed” by +=. 
workers in India is already on thé high: 0 œN, 


J? 


be achieved at a much lower level The’ 


side, and, therefore, uniformity’ should 


opinion cf the -Commission €oritairiéd “*’ 


in its Report supported the view“of its 
Study Group on Labour Legislation 
which recommended three paid Nati- 
onal Holidays viz., 26th January (Re- 
public Day), 15th August (Indepen- 
dence Day) and 2nd October (Mahatma 
Gandhi’s Birth Day) and five paid fes- 
tival holidays as may be fixed by the 
appropriate Government in consulta- 
tion with the representatives of em- 
ployers and employees. The Report 
also suggests that there is a trend to- 
wards industry-wise uniformity in the 
matter of holidays, as in the case of 
Jute and coal. Incidentally it may be 
mentioned that in U. P., the U. P. In- 
dustrial Establishments (National Holi- 
days) Act No. XVIII of 1961 and rules 
made under S. 9 thereof provide for 
paid National Holidays but that Act 
does not deal with festival holidays. 


21. In the case before us, ac- 
cording to the appellant, the 17 festi- 
val holidays as directed by the award 
would impose on the appellant indus- 
try an additional burden to the extent 
of about Rs. 1,49,600 as was stated in 
the order of the Allahabad High Court 
while granting leave. Custom, practice 
and uniformity in the industry without 
prejudicially affecting efficiency and 
increased: production are some of the 
relevant factors which have to be 
taken into account in determining the 
humber of paid festival holidays per 
year. The question affects national 
economy and the present instance may 
well be cited in future in deciding 
similar questions in other allied con- 
cerns in the region. The effect of such 
instances, therefore, does not remain 
confined only to the establishment con- 
cerned but has its impact on other 
concerns as well. This aspect has been 
completely ignored by the Industrial 
Tribunal which has proceeded solely 
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on the basis of the statement of Shri 
Jaiswal as interpreted by it. This state- 
ment being the sole basis of the Tribu- 
nal’s conclusion if it is not possible to 
read in this statement any admission 
having the effect of giving up the only 
crucial plea that the workmen have no 
right to 17 paid holidays then this is 
clearly a misreading of that statement 
and the Tribunal’s order must be held 
to be tainted by a manifest error of 
law on the face of the record which 
has resulted in grave failure of justice 
as evidence on the only material point 
in issue was illegally shut out. In our 
view, the High Court also fell into the 
Same error and did not apply its mind 
to the real point which arose for deci- 
Sion in the case. We accordingly allow 
this appeal, set aside the orders of the 
High Court and of the Industrial Tri- 
bunal and remit the case back to the 
Tribunal for a fresh decision on the 
merits after permitting the parties to 
lead relevant evidence in accordance 
with law and in the light of the ob- 
servations made above. As the whole 
trouble arose because of the unsatis- 
factory nature of the statement made 


by Shri Jaiswal, who was also found - 


by the Tribunal as a person who was 
not inclined to give straight answers to 
straight questions, it is only just and 
proper that the appellant should pay 
the respondents’ costs both in this 
Court and in the High Court. The 
Cort-fee, as already directed, must be 
paid by the °§ appellant within two 


weeks , 
Appeal allowed. 





AIR 1972 SUPREME COURT 1910 
(V 59 C 359) 
(From: Allahabad)” 
K. S. HEGDE, P. JAGANMOHAN. 
REDDY AND G. K. MITTER, Jd. 

Smt. Prabhawati, Appellant v. Dr. 
Pritam Kaur, Respondent. 

Civil Appeal No. 1813 of 1971, D/- 
24-3-1972. 

U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-F — 
Revision — Permission granted to 
landlord to bring suit for eviction of 
tenant reversed by State Government 


#(Spl. Appeal No. 1116 of 1969, D/- 
5-2-1971 — All.) .- 


EP/EP/C57/ 72/ GKC 


A.T. R. 
in revision — In writ petition of land- 
lord, High Court directing Govern- 
ment to decide afresh question of grant 
of permission — Landlord filing suit 
without waiting for decision of Gov- 
ernment — Suit, held, was premature 
and did not bar Government from dis- 
posing.of revision. Spl. App. No. 1116 


of 1969, D/- 5-2-1971 (All) Reversed. 
(X-Ref: S. 3). 
One of the implications flowing 


from the order of the High Court was 
that the landlord was precluded from 
filing the intended suit for eviction till 
the State Government decides the 
revision petition. Otherwise the direc- 
tion given by the High Court would 
remain unobeyed. The landlord could 
not be permitted to obstruct the imple- 
mentation of. that direction and that 
too a direction given at her instance. 
Consequently it was not open to the 
landlord to file the suit before the 
revision petition was disposed of by 
the State Government. Case law dis- 
cussed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 971=(1969) 2 SCR 

297, Bhagwan Das v. Paras 

Nath 13 
AIR 1970 SC 1919=(1969) 3 SCR 

894, Mohammad Ismail v. 

v. Nanney Lal 13 
AIR 1965 SC 1767=(1965) 3 SCR . 

218, Shri Bhagwan v. Ramchand 9 
AIR 1956 Pat 271=1956 BLJR 

454, Bankim Chandra v. Chandi 

Prasad 14 
ILR (1949) 1 Cal 177, Sushila Bala 

Dasi v. Guest Keen Williams 

Ltd. 14 
ATR 1935 Mad 365=ILR 58 Mad 

721 (FB), Tavvala Veeraswami 
= v. Pulim Ramanna 14 
AIR 1934 Mad 49=65 Mad LJ 

844, Saranatha Ayyangar l 

v. Muthiah Moopanar 14 


Mr. M. V. Tarkunde, Sr. Advocate, 
(Mr. S. S. Shukla, Advocate, with him), 
for Appellant; Mr. M. C. Chagla, Sr. 
Advocate, (Mr. Rameshwar Nath, Advo- 
cate of M/s. Rajinder Narain and Co., 
with him), for Respondent. 


The following Judgment of the 
Court was delivered by 

HEGDE, J.:— Though this appeal 
relates to a comparatively small mat- 
ter, it has exposed several disturbing 
features. Hence it is necessary to set 
en the facts of the case in some de- 
tail. 
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2. The appellant is a tenant of 
the respondent. She is occupying one 
of the premises belonging to the res- 
pondent. The respondent is seeking to 
evict her from the said premises. For 
that purpose she applied.to the Dis- 
trict Magistrate, Dehradun, who is also 
the Rent Controller, under Sec- 
tion 3 of the U. P. (Temporary) 
Control of Rent and Eviction Act, 
1947 (to be hereinefter referred 
to as the Act) for permission to sue the 
appellant for her eviction. The permis- 
sion asked for was granted by the 
Rent Controller. As against that order, 
the appellant went up in revision to 
the Commissioner, M2erut Division, 
Meerut who affirmed the order of the 
District Magistrate. Thereafter the ap- 
pellant went up in revision to the 
State Government, During the pen- 
dency of that proceeding the State 
Government passed an order of stay 
which reads: . 

“Operation of the permission under 
S. 3 of the Act granted by the Com- 
missioner, Meerut Division, Meerut to 
the opposite party, landlady to file the 
suit for the petitioner’s ejectment from 
the house in question is stayed pend- 
ing consideration of the case by the 
State Government.” 

Later the State Government 
allowed the revision petition and set 
aside the permission granted. The 
respondent challenged the legality of 
the order made by the State Govern- 
ment before the High Court of Allaha- 
bad in a petition under Art. 226 of the 
Constitution. The High Tourt set aside 
the order of the Government on the 
ground that the State Government in 
deciding the revision petition had al- 
lowed itself to be influenced by irrele- 
vant considerations. The concluding 
portion of the order of the High Court 
reads: 

“The petition is allowed. The order 
of the State Government dated 14-6- 
1966 (Annexure E to the petition) is 
quashed. The State Government is 
directed to rehear Smt. Prabhawati 
Devi’s revision under section 7-F of 
(Temporary) Control of Rent and Evi- 
ction Act, according to law. The peti- 
tioner shall get costs of this petition 
from respondent No. 1.’ 

4 This order was passed on 
February 28, 1967. On the very next 
day, the regpondent filed a suit for 
eviction of the appellant. When the 
revision petition came up for hearing 
before the State Government, the res- 
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pondent submitted before the State 
Government that it was not competent 
to hear the revision petition in view of 
the institution of the suit and for that 
purpose, it relied on a decision of the 
High Court holding that a revision 
petition pending before the State Gov- 
ernment becomes infructuous once a 
suit for eviction is filed in pursuance 
of the permission given by the Com- 
missioner, The State Government ac- 
cepted that contention and dismissed 
the revision petition on the sole ground 
that the proceeding before it became 
infructuous in view of the institution of 
the civil suit. The appellant challeng- 


ed that order by means of a writ peti- 


tition before the Allahabad High 
Court. The High Court came fo 
the conclusion that the stay grant- 
ed by the State Government had 
lapsed when the revision petition 
was disposed of and the same did not 
stand revived when the High Court 
directed the State Government to re- 
hear the matter and dispose of the 
Same according to law. Consequently, 
on the institution of the civil suit for 
eviction of the appellant, her revision 
petition before the State Government 
became infructuous. As against that 
order, this appeal has been brought by 
special leave. 

5. Before proceeding to discuss 
the points arising for decision, it will 
be convenient to read the relevant pro- 
visions of the Act. 

6. Though the Act purports to 
be a temporary measure, it has con- 
tinued to be in force from 1947. This 
is but a small anomaly compared with 
the difficulties created by some of its 
provisions. Now let us have a look at 
those provisions. They read: 

“Restrictions on eviction. — 

(1) Subject to any order passed 
under sub-section (3), no suit shall, 
without the permission of ‘the District 
Magistrate be filed in any civil court 
against a tenant for his eviction from 
any accommodation, except on one or 
more of the following grounds: 


(a) that the tenant is in arrears of 
rent for more than three months and 
has failed to pay the same to the land- 
lord within one month of the service 
upon him of a notice of demand; 

(b) that the tenant has wilfully 
caused or permitted to be caused subs- 
tantial damage to the accommodation. 

(c) that the tenant has, without the 
permission in writing of the land- 
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Tord, made or permitted to be made 
any such construction as, in the opinion 
of the court, has materially altered the 
accommodation or is likely aay 
to diminish its value; 


(d) that the tenant has created a 
nuisance or has done any act which is 
Inconsistent with the purpose for which 
he was admitted to the tenancy of the 
accommodation, or which is likely to 
affect adversely and substantially the 
-Jandlord’s interest therein: 

(e) that the tenant has on or after 
the Ist day of October, 1946, sub-lIet 
the whole or any portion of the ac- 
commodation without the permission 
of the landlord: 


(f) that the tenant has renounced 
this character as such or denied the 
. title of the landlord and the latter has 
not waived his right or condoned the 
conduct of the tenant. 


(g) that the tenant was allowed to 

occupy the accommodation as a part of 
his contract of employment under the 
landlord and his employment has been 
determined. 
Explanation.— For the purposes. of 
sub-section (e) lodging a person in a 
hotel or a lodging house shall not be 
deemed to be subletting. 


2. Where any application has been 
made to the District Magistrate for 
permission to sue a tenant for eviction 
from any accommodation and the Dis- 
trict Magistrate grants or refuses to 
grant the permission, the party aggri- 
eved by his order may within 30 days 
from the date on which the order is 
communicated to him apply to the 
Commissioner to revise the order. 


3. The Commissioner shall hear 


the application made under sub-sec- 
tion (2), as far as may be, within six 
weeks from the date of making it, and 
he may, if he is not satisfied as to the 
correctness, legality or propriety of 
the order passed by the District Magis- 
trate or as to the regularity of pro- 
ceedings held before him, alter or re- 
verse his order or make such other 
order as may be just and proper. 


4. The order of the Commissioner 
under sub-section (3) shall, subject to 
any order passed by the State Govern- 
ment under section 7-F be final.” 


T. The only other relevant sec- 


tion for our present purpose is S. 7-F . 


which says: 
“Power of State Government.— 
he State Government may call for the 
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record of any case granting or refusing 
to grant permission for the filing of a 
suit for eviction referred to in section 
3 or requiring any accommodation to be 
let or not to be let to any person under 
section 7 or directing a person to va- 
cate any accommodation under section 
7-A and may make such order as ap- 
pears to it necessary for the ends of 


justice.” 


8.. Providing against unlawful 
eviction is undoubtedly alaudable ob- 
ject. It is necessary in social interest 
that improper eviction of tenants should 
be prohibited. Various States have en- 
acted laws prohibiting the landlords 
from evicting their tenants except on 
grounds mentioned in those laws. The 
implementation of those measures is left 
in the hands of either regular courts or 
regularly constituted tribunals who 
are the principal repositories of the 
judicial power of the State and not 
with executive authorities burdened 
with other duties. But strangely enough 
under the Act two rounds of litiga- 
tions are provided for. A landlord 
seeking to evict a tenant must first go 
to the District Magistrate for permis- 
sion. As against the order of the Dis- 
trict Magistrate the aggrieved party 
can go up in revision to the Commis- 
sioner. The order of the Commissioner, 
subject to any order passed by the 
State Government under section 7-F 
of the Act, is final. Section 7-F em- 
powers the State Government to revise 
the order of the Commissioner at any 
time it. pleases. There is no time- limit 
for exercising that power. This entire 
long drawn out process is only for the 
purpose of deciding whether the per- 
mission should be granted to the land- 
lord to sue his tenant for ejectment. If 
the permission sought is granted then 
starts another round of litigation from 
one court to another. The principal 
function of courts and tribunals is to 
settle the dispute between the parties 
and thereby give a quietus to the social 
frictions generated by the unresolved 
disputes. As long as a litigation lasts, 
the tension continues and useful ener- 
gies will be wasted. This is not all. 
Every litigation means heavy financial 
burden to the parties. The merry-go- 
round of litigation provided by the Act 
instead of helping the tenants who 
ordinarily belong to theeweaker sec- 
tion of the society is likely to result in 
their ruination. These problems are for 
the legislatures to consider, 
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9. The power conferred on the 
District Magistrate, the Commissiener 
and the State Government has been 
held to be a judicial power by this 
Court-see Shri Bhagwan v. RamackLand 
(1965) 3 SCR 218 = (AIR 1965 SC 
1767). Therefore let us see how that 
power is required to be exerc.sed. 
Neither S. 3 nor S. 7-F >rescribes under 
what circumstances the permission 
asked for should be granted and on 
what grounds the same can be refused. 
Prima facie the power conferred on 
the authorities under Ss. 3 and 7-F has 
no limits. It is neither controlled nor 
guided. The validity of that power can- 
not be and was not challenged in these 
proceedings. Hence we shall not go 
into it, If one desires to know how 
and to what extent the power con- 
ferred on the authorities under #hose 
provisions can be misused, one has 
only to look to the faczs of this case. 


10. The appellant filed the 
revision petition before the State 'z0v- 
ernment on April 2, 1965. Or the 
same day she sent a copy of that peti- 
tion along with an application tc the 
Minister for Irrigation who had no-hing 
to do with the revision petition in ques- 
tion as revison petitions under S. 7-F. 
were being dealt with by the Miristry 
of Civil Supplies. It is reasonabl> to 
infer that she must have done sc be- 
cause either she or some of her fr-ends 
or relations had some influence with 
that Minister. Otherwise there wes no 
purpose in sending a copy of the revi- 
sion petition to the Irrigation Minister. 
The Irrigation Miniszer sent the copy 
received by him to the Secretary, Civil 
Supplies after making the follcwing 
note thereon; 

"P] look into it. So much is in my 


knowledge that occupants are very 
very old tenant of this shop. I hope... 


proper view will be taken of the dis- 


pute.” 

Thereafter some official in the Secre- 
tariat prepared a detailed note ving 
the history of the case. That office 
note concluded thus: 


“Tn this connection observaticns of 
Minister for Irrigation and Powe> on 
serial No. 12 and orders of J. S. et the 
bottom thereon may also pleaze be 
seen, submitted. K. B. may pleas see 
for orderse’ 

Tn due course the Government allowed 
the revision petition. “hat order hss its 
own special features. It reads: 


Prabhawati v. Pritam ‘Kaur (Hegde J.) 


[Prs. 9-12] S.C. 1913 


“GOVERNMENT OF UTTAR PRA- 
DESH RENT CONTROL DEPART- 
MENT: 


No. 1696/E-1(10)/1965, Dated Luck- 
now, June 14, 1966. 


ORDER 


Subject: Smt. Prabhawati versus Dr. 
Pritam Kaur, regarding a portion of 
premises No. 11 Rampur Mandi Road, 
Dehra Dun. 


` With reference to her petition 
dated April 2, 1965. 


= omt. Prabhawati is informed that 

after a careful examination of the 
records of the case and consi- 
deration of the version of the op- 
posite party and also in view of 
other facts relevant to the case, it 
appears expedient in the ends of jus- 
tice that the petitioner should not be 
dispossessed from the disputed pre- 
mises, 


Therefore, in exercise of the powers 
conferred under Section 7-F of the 
U. P. (Temporary) Control of Rent and 
Eviction Act, 1947, the Governor is 
pleased to revoke the. permission 
under Section 3 of the said Act granted 
by the Rent Control and Eviction Offi- 
cer Dehradun and confirmed by the 
Commissioner, Meerut Division, Meerut 
vide his orders dated March 30, 1965, 
passed in revision No. 13, to file a 
Civil Suit of ejectment against the 
petitioner from the premises in dis- 


pute. 
Sd/- B. N. Chaturvedi 


l . Anu, Sachiv.” 

11. One would search this 
order in vain for the reason that per- 
suaded the State Government to allow 
the revision petition. Not a single re- 
ason is given for setting aside the order 
of the Commissioner. But if one delves 
into the records of the Government as 
the High Court of Allahabad did, one 
is left with a feeling that the note of 
the . Irrigation Minister must have 
weighed heavily on the concerned 
authority. Our experience in dealing 
with litigations of this type does not 


! 


embolden us to say that what happen- 


ed in his case is a rare exception to the 
rule. 


12. It may also be noted that 
when the revision petition was pending 
before the State Government, some 
busybody by name Ramesh Puri wrote 
a letter to the - Minister for Food and 
Civil Supply on May 16, 1966 recom- 
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mending the case of the appellant. 
In his letter he set forth his qualifica- 
tions as a “social worker and a fighter 
for freedom since childhood”. That 
letter appears to have found a res- 
pectable place in the records of the 
case. One can only regret for this 
sorry state of affairs. 


13. - The appellant has found a 
match in the respondent. It is interest- 
ing to note how the respondent clever- 
ly queered the pitch against the appel- 
lant. We have earlier noticed that it 
was at her instance the High Court 
had quashed the order of the State 
Government and directed the State 
Government to rehear and dispose of 
the revision petition according to law. 
Soon after getting that order, she tried 
to over-reach that order by filing a 
suit for eviction the very next day 
after the High Court passed its order. 
The High Court of Allahabad as well 
as this Court have held that a suit 
validly instituted after obtaining the 
required permission under Section 3 (1) 
does not cease to be maintainable be- 
cause of any order made by the State 
Government under Section 7-F during 
the pendency of the suit — See 
Bhagwan Das v. Paras Nath, (1969) 2 
SCR 297 = (AIR 1970 SC 971) and 
Mohammed Ismail v. Nanney Lal, 
(1969) 3 SCR 894=(AIR 1970 SC 1919). 
In a rather desperate bid to take some 
advantage from those decisions, the 
respondent appears to have rushed to 
the Civil Court even before the ink on 
the High Court’s order had dried up. 
Having instituted the suit she present- 
ed to the Government what according 
to her was a fait accompli. The State 
Government as mentioned earlier felt 
that the revision petition before it be- 
came infructuous because of the institu- 
tion of the suit. Unfortunately the 
High Court concurred with that view. 


14. Mr.. Tarkunde, Jearned 
Counsel for the appellant contended be- 
_fore us that no sooner the High Court 
set aside the order of the Government 
and directed the State Government to 
rehear and dispose of the matter 
according to law, the interim order of 
stay passed by the State Government 
stood revived. In support of that con- 
tention of his, he has placed reliance 
on the decision of the Patna Higħ 
Court in Bankim Chandra v. Chandi 
Prasad, AIR 1956 Pat 271 the decisions 
of the Madras High Court in Tavvala 
Veeraswami v. Pulim Ramanna, ILR 58 
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Mad 721 = (AIR 1935 Mad 365 FB); 
and Saranatha Aiyangar v. Muthiah - 
Moopranar, 65 Mad LJ 844 = (AIR 
1934 Mad 49) and the decision of the 
the Calcutta High Court in Sushila Bali 
Dasi v. Guest Keen Williams Ltd., ILR 
(1949) 1 Cal 177. We do not think it 
is necessary to consider that contention 
in this appeal. The principle of law 
contented for by Mr. Tarkunde, has 
severa_ facets; but there is no need to go 
into those facets in this appeal. In our 
opinion this appeal has to succeed on 
a much broader ground. No party to 


.a litigation can be permitted to frus- 


trate the decision rendered by having 


Tecourse to trickery. The true effect of 


the order made by the High Court in 
the writ petition was that the question 
whether the respondent should be per- 
mitted to file a suit for ejectment of 
the appellant or not must be gone into 
and decided afresh by the State 
Goverrment. One of the implications 
flowing from that order is that the res- 
pondent is precluded from filing the 
intended suit for eviction till the 
State Government decides the revision 
petition. Otherwise the direction given 
by the High Court would remain un- 
obeyed. The respondent cannot be per- 
mitted to obstruct the implementa- 
tion of that direction and that too a 
direction given at her instance. Con- 
sequenzly it was not open to the res- 
pondent to file the suit before the 
revision petition was disposed of by 
the State Government. In our opinion, 
the sui: filed by the respondent was a 
premature one. Such a suit does not 
bar the ‘State Government from dis- 
posing of the revision petition in pur- 
suance of the crder made by the High 
Court. The State Government was not 
justified in dismissing the revision 
petition as being infructuous. 


15. In the result this appeal is 
allowed, the order of the High Court 
dismissing the writ petition as well as 
the order of the State Government dis- 
missing the revision petition are set 
aside. Further the State Government is 
directec to restore the said revision 
and dispose of the same according to 
law. This, has been a long drawn out 
litigation. Hence it is necessary for us 
to direct the State Government to dis- 
pose of the revision petition within four 
months from the date of the receipt 
of this order. Meanwhile it is open to 
the respondent to move the Court in 
which she has filed the civil suit to 
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stay further proceedings. In the cir- 
cumstances of the case, we direct the 
parties to bear their own costs both in 
the High Court as well as in this Court. 

Appeal allowed. 





AIR 1972 SUPREME COURT 1915 
(V 59 C 350) 


H. R. KHANNA, J. 


_ Abdus Sukkur, Petitioner v. State 
of West Bengal, Respondent. 


Writ Petn. No. 8& of 1972, D/- 
80-5-1972. 


Constitution of Irdia, Art. 22 (5) 
— Detention under S. 5 of W. B. (Pre- 
vention of Violent Activities) Act 1970 
— Unexplained delay of 27 days in 
considering detenu’s representation in- 
validates “his detention — Case law 
discussed. (Para 4) 


The fact that earlest opportunity 
has to be afforded to the detenu for 
making a representation against the 
order of detention necessarily implies 
that as and when the representation is 
made, it should be dealt with prompt- 
ly. The object underlying Article 22 (5) 
would be defeated if the authority con- 
cerned after giving such an opportunity 
pays no prompt attention to the re- 
presentation which is submitted by the 
detenu as a result of tnat opportunity. 

(Para 5) 

Cases Referred: Chronological Paras 
AIR 1972 SC 438 = 1372 SCD 

61, Prof. K. I. Singh v. State 

of Manipur 
‘AIR 1972 SC 1198 = (W. P. No. 

377 of 1971, D/- 14-2-1972), 

Baidya Nath Chunker v. State 

of West Bengal 
AIR 1972 SC 1623 = (W. P. No. 

8 of 1972, D/- 5-5-1972), Kanti- 

lal Bose v. State of West 

Bengal 7 
AIR 1970 SC 675 = (1970) 3 

SCR 225 = 1970 Cri LJ 743 

Jayanarayan Sukul v. State 

of West Bengal 

(1969) W. P. No. 246 of 1969, D/- 
- 10-9-1969 (SC), Kheirul Haque 
v. State of West Bengal 
l The following Judgment of the 
Court was delivered by 

KHANNA, J.:— An order was 
made by the District Magistrate 
‘Burdwan on February 10, 1971 under 
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Section 3 of the West Bengal (Preven- 
tion of Violent Activities) Act 1970 
(President’s Act No. 19 of 1970) for 
the detention of Abdus Sukkur “with 
a view to preventing him from acting 
in any manner prejudicial to the 
maintenance of public order”. In pur- 
Suance of that order, Abdus Sukkur 
was arrested on September 24, 1971. 
Abdus Sukkur thereupon filed the 
present petition through Jail under 
Article 32 of the Constitution to chal- 
lenge his detention. 


2. Mr. Chibber argued the case 
amicus curiae on behalf of the peti- 
tioner, while the State of West Bengal 
was represented by Mr. Chatterjee. _ 
After hearing the learned counsel on 
May 24, 1972 I ordered that, for reasons 
to be given later, the petitioner þe set 
at liberty. I now proceed to set out 
those reasons. 


3. The order for tħe detention 
of the petitioner, as mentioned earlier, 
was made by the District Magistrate on 
February 10, 1971. The petitioner, it 
is stated, was found to be absconding 
after the making of that order and 
he was arrested on September 24, 1971. 
He was then served with the order of 
detention along with the ground of 
detention together with vernacular 
translation thereof. In the meanwhile, 
on February 10, 1971 the District Magis- 
trate sent report to the State Govern- 
ment about the making of the detention 
order along with necessary particulars. 
The State Government approved the 
detention order on February 18, 1971. 
The case of the petitioner was placed 
on October 23, 1971 by the State 
Government before the Advisory 
Board. On October 28, 1971 the State 
Government received a representation 
from the petitioner against his detention. 
The said representation was considered 
by the State Government and was re- 
jected on November 24, 1971. The repre- 
sentation was thereafter sent to the 
Advisory Board. The Advisory Board, 
after considering the material placed 
before it and after hearing the peti- 
tioner in person, sent its report to the 
State Government on November 26, 
1971. Opinion was expressed by the 
Advisory Board that there was suff- 
cause for the detention of the 
petitioner. The State Government 
confirmed the order for the detention 
of the petitioner on December 1, 1971. 


4. It would appear from the 
above that though the representa- 
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tion made by the petitioner against his 
detention was received by the State 
Government on October 28, 1971; the 
said Government considered the repre- 


sentation and rejected it on November - 


24, 1971. There thus elapsed a period 
of 27 days between the receipt of the 
representation and its consideration and 
rejection by the State Government. ‘AS 
the above delay in considering and re- 
jecting the representation had not been 
explained in the affidavit which was 
initially filed in opposition to the peti- 
tion on behalf of the State Government, 
this Court adjourned the matter on 
May 5, 1972 to enable the 
Government to file an additional affi- 


davit. When the case was taken up 
thereafter on May, 24, 1972 Mr. 
Chatterjee, learned counsel for the 


State, stated that no additional affidavit 
was to be filed on behalf of the State. It 
would thus follow that the delay on the 
part of the State Government in con- 
sidering the representation of the peti- 
tioner has remained unexplained. This 
unexplained delay, in my opinion, is 
sufficient to invalidate the detention 
of the petitioner. | 


H AB, According to Clause (5) of 
Article 22 of the Constitution, when any 
person is detained in pursuance of an 
order made under any law providing 
for preventive detention, the authority 


making the order shall, as soon as may- 
be, communicate to such. person the 


grounds on which the order has been 
made and shall afford him the earliest 
opportunity of making a representation 
against. the order. The fact that earliest 
opportunity has to be afforded to the 
detenu for making a’ representation 
against the detention order necessarily 
implies that, as and when the repre- 
sentation is made, it should be dealt 
with promptly. Undue delay on the 
part of the detaining authority in dis- 
posing of the said representation would 
run counter to the underlying object of 
Clause (5) of Article 22. The require- 
ment about the giving of earliest oppor- 
tunity to a detenu to make a repre- 
sentation against the detention order 
would plainly be reduced to a farce 
and empty formality if the authority 
concerned after giving such an oppor- 
tunity pays no prompt attention to the 


representation which is submitted by — 


‘Ithe detenu as a result of that opportu- 
nity. It is, therefore, essential that 
there should: be no-undue or unex- 
plained delay on the part of the de- 


State 


A. L. B. 
taining authority in disposing of tħe 
representation made by the detenu 
against the detention order. In case 
the authority concerned is guilty of 
such delay, the detention would be 
liable to be assailed on the ground of 
infraction of Article 22 (5) of the Con- 
stitution. This is as it should be, be- 
cause the matter relates to the liberty 
of a subject who has been ordered to 
be detained without recourse to a regu- 
lar trial in a court of law. The autho- 
rity concerned has, therefore, to pro- 
ceed strictly in accordance with ‘law 
and any deviation from compliance 
with legal requirement cannot be 
countenanced. It has accordingly been 
laid down in a string of authorities 
that undue or unexplained delay in 
the disposal of the representation of 
the detenu against the detention order 
would introduce a serious infirmity in 
the detention. 


6. In the case of Jayanarayan 
Sukul v. State of West Bengal, (1970) 
ə SCR 225 = (AIR 1970 SC 675) the 
Constitution Bench of this Court laid 
stress on the imperative necessity of 
the consideration of the representation 
made by a detenu by the Government 
as early as possible. It was observed: 

'- “Tt is established beyond any mea- 
sure of doubt that the appropriate au- _ 
thority is bound to consider the repre- 
sentation of the detenu as early as 
possible. The appropriate Government 
itself is bound to consider the repre- 
sentation as expeditiously as possible. 
The reason for immediate considera- 
tion of the representation is too obvi- 
ous to be stressed. The personal liber- 
ty of a person is at stake. Any delay 
would not only be an irresponsible act 
on the part of the appropriate autho- 
rity but also unconstitutional because 
the Constitution enshrines the funda- 
mental right of a detenu to have his’ 
representation considered . and it | is 
imperative that when the liberty. of a 
person is in peril immediate action 
should be taken by the relevant autho- 
rities. 

No definite time can be laid down 
within -which a representation of a 
detenu should be dealt with save and 
except that it is a constitutional right 
of.a detenu to have his representation 
ee as expeditiously as possi-. 

e. e 
The detenu in that case made a repre- 
sentation to the State Government on 
June 23, 1969 and the same was reject- 
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ed by the State Government on August 
9, 1969. It was held that the Govem- 


ment was guilty of the infraction of the | 


constitutional provision because of 
inordinate delay in considering the Te- 
presentation. The petitioner was ac- 
cordingly set at liberty. 


T. Reliance in the case of (1970) 
9 SCR 225 = (AIR 1370 SC 675) 
(supra) was placed upon an earlier 
decision of this Court ir the case of 
Khairul Haque v. State of West Benzal 
(W.P. No. 246 of 1969, D/- 10-9-1369 
(SC) ). In that case this Court held that 
Article 22 (5) of the Constitution ervi- 
saged a dual obligation of the Govern- 
ment and a corresponding dual righi in 
favour of a detenu, namely, (1) to have 
his representation independently con- 
sidered by the Government, and (2. to 
have that representation, in the lizht 
of the facts and circumstances of the 
case, considered by an Advisory Boerd. 
Tt was observed that the said prcvi- 
sion enjoined upon the detaining au- 
thority to afford to the detenu the ear- 
liest opportunity to make a represen- 
tation. This fact, in the opinion of the 
Court, necessarily implied that sucn a 
representation must, when made, be 
considered and disposec of as expedi- 
tiously as possible, for otherwise the 
obligation to furnish the earliest op- 
portunity to make a representa-ion 
loses both its purpose and meanimg. 
Tn Prof. K. I. Singh v. State of Mani- 
pur, AIR 1972 SC 438 this Court Feld 
that an unexplained delay of 17 cays 
was enough to render tre detentior il- 
legal. In Baidya ` Nath Chunkar Vv. 
State of West Bengal (W.P. No. 37 of 
1971 D/- 14-3-1972 = (reported in ATR 
1972. SC 1198) unexplained delay o= 29 
days in considering the representa-ion 
was held to have vitiated the detenzion 
of the detenu. The different cases 
mentioned above were referred to by 
this Court in the case of Kanti Lal 
Bose v. State of West Bengal W. P. 
No. 8 of 1972, D/- 5-5-1972 = (report- 
ed in AIR 1972 SC 1€23) and it was 
held that unexplained celay of 28 cays 
in considering the detenu’s representa- 
tion would invalidate kis detention 


g. L therefore, accept the peti- 
tion and make the rule absolute. 


e Petition allowed 


ae 


Tata Tron & Steel Co. 


v. Workmen S. C. 1917 


AIR 1972 SUPREME COURT 1917 
(V 59 C 361) 


(From Patna: AIR 1967 Pat. 397} 


C. A. VAIDIALINGAM AND 
I. D. DUA, JJ. 


M/s. Tata Iron and Steel Co. Ltd. 
(In all the appeals), Appellant v. Work- 
men of M/s. Tata Iron & Steel Co. Ltd. 
and others, (In all the appeals), Res- 
pondents. 

Civil Appeals 
1968, D/- 5-5-1972. 


(A) Industrial Disputes Act (1947), 
S. 9A and Fourth Schedule Item 8 — 
Change in weekly days of rest ' from 
Sunday to some other day — Omission 
to give notice of change to workmen— 
Change is ineffective—(X-Ref:—Inter- 
pretation of statutes — Reference to 
other Acts). 


Fixation of Sunday as weekly rest 
day having been founded on usage and 
treated as acustomary privilege, chang- 
ing it to some other day of rest would 
fall within item 8 of the Fourth Sche- 
dule. Notice for effecting such change 
would be necessary under S. 9A. 
Change without notice would be in- 
effective. (Para 12) 


(B) Coal Mines Provident Fund 
and Bonus Scheme Act (1948), S. 5 and 
Third Schedule—Bonus Scheme fram- 


ed by Central Government, para 8 — 
Validity. 


Power given to Central Govern- 
ment to frame schemes is not an exces- 


Nos. 991 to 994 of 


sive delegation — (X-Ref: — Constitu- 


tion of India Art. 245). 


(C) Constitution of India, Art. 245 
— Delegation of powers by legislature 
— Necessity for. 


The increasing complexity of 
modern administration and the need. 
for flexibility capable of rapid re- 
adjustment to meet changing circums- 
tances have rendered it convenient and 
practical, nay necessary. for the Legis- 
latures to have frequent resort to the 
practice of delegating subsidiary or 
ancillary powers to delegates of their 
choice. The delegation of legislative 
power is however, permissible only 
when the legislative policy and princi- 
ple is adequately laid down and the de- 
legate is only empowered to carry out 
the subsidiary policy within the guide 
lines laid down by the Legislature. 

(Para 11) 
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(D) Industrial Disputes Act (1947), 
Ss. 22 and 24 — Coal declared as public 
utility service — Notice under S. 22 
necessary for lockout — Lockout with- 
out notice is illegal under S, 24. 
(Para 16) 
Mr. G. B. Pai, Sr. Advocate (M/s. 
R. C. Prasad and O. C. Mathur Advo- 
cates with him), for Appellant (In all 
the appeals); Mr. Janardan Sharma, 
Advocate, for Respondent No. 1 (In all 
the appeals). : 


The Judgment of the 
delivered by 

DUA, J.:— These six appeals on 
certificate granted by the Patna High 
Court in two separate judgments dis- 
posing of six civil writ petitions raise 
common questions of fact and law and 
will, therefore, be disposed of by a 
common judgment. 


Ze The appellant owns six col- 
lieries, but we are concerned in the 
present controversy only with two col- 
lieries, namely, Sijua and Bhelatand. 
Due to shortage of power, the appel- 
lant decided to stagger the weekly rest 
days in all the collieries. By a notice 
dated September 10, 1963 a new sche- 
dule of rest days was introduced in ac- 
cordance with which Sijua colliery was 
to have every Wednesday as a rest day 
and Bhelatand colliery every Friday 
as a rest day. With respect to Bhela- 
tand colliery Friday was later changed 
to Thursday. It is common ground that 
previously Sunday was the weekly 
rest day in all the six collieries. The 
change in the weekly days of rest was 
to take effect from September 15, 1963 
which was a Sunday. The workers of 
the collieries did not turn up for work 
on Sunday September 15, as a result 
whereof, negotiations were held be- 
tween the appellant and some of the 
workmen represented by the Colliery 
Mazdoor Sangh and it was agreed that 
the new schedule would take effect 
from September 22, 1963. It may here 
be pointed out that the respondents in 
these appeals, who were also respon- 
dents in the High Court in the six writ 
petitions, are members of another union 
called the Congress Mazdoor Sangh 
which was not a party to that agree- 
ment. The said agreement was not 
given full effect, with the result that 
on September 22, 1963, again, the 
workers did not turn up for work in 
the collieries. The appellant thereupon 
filed two applications under sub-para 
(1) of para 8 of the Coal Mines Bonus 


Court was 


A. I. E 
Scheme (hereinafter referred to as the 
Scheme) before the Regional Labour 
Commissioner for a declaration that 


there was an illegal strike on Septem- 
ber 22, 1963. Even after September 


22, 1963, the controversy between the oy 


appellant and the workmen continued 
and on Wednesday, September 25, 1963 
the workmen went to Sijua Colliery 
for work. The appellant refused to give 
them any work on the plea that Wed- 
nesday was a weekly day of restin that 
colliery. Similarly, when the workmen 
went on Thursday, September 26, 1963 
to Bhelatand Colliery they were told 
that Thursday was a weekly rest day 
and on this ground they were not given 
any work. Shri B. N. Sharma, Presi- 
dent of the Congress Mazdoor Sangh, 
Bihar, J orapokhar, Dhanbad, on behalf 
of the workmen of Sijua and Bhela- 
tand Collieries, filed two applications 
before the Regional Labour Commis- 
Sloner (C), Dhanbad, stating that there 
was illegal lock-out of the workers of 
Sijua Colliery on September 25, 1963 
and of the workers of Bhelatand Col- 
liery on September 26, 1963, and that 
the said lock-outs should be declared 
illegal for the purposes of the scheme. 


_ 3. > The Regional Labour Com- 
missioner decided the two applications 
filed by Shri B. N. Sharma in respect 
of the alleged lock-out of workers of 
Sijua and Bhelatand Collieries by an 
order dated November 22, 1963 and 
held that the non-working of Sijua and 
Bhelatand Collieries on September 25 
and 26, 1963 respectively was due to a 
lock-out, which was illegal for pur- 
poses of the Scheme. It may be point- 
ed out that the appellant had also fil- 
ed four more applications relating to 
the failure of the workmen to work 
on September 15 and 29 in the two 
collieries which means that there were 
six applications before the Regional 
Labour Commissioner (Central), Dhan- 
bad filed by the appellant seeking de- 
claration that the workers of Sijua and 
Bhelatand Collieries had resorted to 
strike on September 15, 22 and 29, 
1963 which should be declared as il- 
legal for purposes of the Scheme. The 
applications relating to the strike on 
September 15, 1963 both at Sijua and 
Bhelatand Collieries being declared as 
illegal were later withdrawn in view 
of the agreement dated September 18, 
1963, with the result that only four 
applications by the appellant were 
ultimately adjudicated upon by the 
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Regional Labour Commissioner who, 
by an order dated Novernber 14, 1964, 
gave a declaration that there was no 
strike, much less an illegal strike, by 
the workers on September 22 and 29, 
1963. This conclusion was arrived at 
on the basis of the findirg that change 
in the weekly days of rest was not in 
accordance with law. 


: The appellant appealed to 
the Central Industrial Tribunal, Dhan- 
bad in all the six matters, but without 
success. Aggrieved by these decisions, 
the appellant approached the Patna 
High Court by means of six writ peti- 
tions which were disposed of by two 
separate orders both dated November 
16, 1966. In one judgment, the High 
Court dealt with the four writ peti- 
tions complaining of illegal strike and 
in the other with the two writ petitions 
complaining of illegal lock-out. The 
High Court upheld the decision of the 
Regional Labour Commissioner as also 
of the Central Industriel Tribunal on 
appeal, and dismissed all the six writ 
petitions. It is in these circumstances 
that the present six appeals have been 
presented to this Court by the appel- 
lant—Messrs Tata Iron & Steel Com- 
. pany Limited. 


5. The principal question which 
requires consideration though of consi- 
derable importance lies within a narrow 
compass. Its importance, as pointed 
out by both sides, lies ir the fact that 
the Bonus provided under the Scheme 
depends on attendance and if it is held 
that the workers had resorted to illegal 
strike, then they would be deprived of 
bonus for a quarter of the year. The 
main argument raised on behalf of the 
appellant centres round the construc- 
tion to be placed on S. 9A. of the Indus- 
trial Disputes Act, Nc. XIV of 1947 
(hereinafter .called the Act), which 
deals with the notice of change in the 
conditions of service applicable to, a 
workman in respect of matters specifi- 
ed in the Fourth Schedule to the Act. 
Tf notice contemplated sy this section 
was necessary, which admittedly was 
not given, then the change in the new 
schedule of rest days was not accord- 
ing to law and the workers were justi- 
fied in ignoring the change. Sections 
9A and 9B alone constitute Chapter 
TI-A which «was introduzed in the Act 
by means of Act No. 36 of 1956 which 
came into effect on March 10, 1957. 
These two sections read as under: 
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"9A Notice of change: No employer, 
who proposes to effect any change in 
the conditions of service applicable 
to any workman in respect of any mat- 
ter specified in the Fourth Schedule, 
shall effect such change — 

(a) without giving to the work- 
men likely to be affected by such 
change a notice in the prescribed man- 
ner of the nature of the change pro- 
posed to be effected; or 
i (b) within twentyone days of giv- 
ing such notice: 


Provided that no notice shall he 
required for effecting any such 
change — 


(a) where the change is effected 
in pursuance of any settlement, award 
or decision of the Appellate Tribunal 
constituted under the Industrial Dis- 
putes (Appellate Tribunal) Act, 1950. 
or 


(b) where the workmen likely to 
be affected by the change are persons 
to whom the Fundamental and Supple- 
mentary Rules, Civil Services (Classi- 
fication, Control and Appeal) Rules, 
Civil Services (Temporary Service) 
Rules, Revised Leave Rules, Civil Ser- 
vice Regulations, Civilians in Defence 
Services (Classification, Control and 
Appeal) Rules or the Indian Railway 
Establishment Code or any other rules 
or regulations that may be notified in 
this behalf by the appropriate Govern- 
ment in the Official Gazette, apply. 


SB. Power of Government to ex- 
empt; Where the appropriate Govern- 
ment is of opinion that the application 
of the provisions of section 9A to any 
class of industrial establishments or to 
any class of workmen employed in any 
industrial establishment affect the em- 
ployers in relation thereto so prejudi- 
cially that such application may cause 
serious repercussion on the industry 
concerned and Government may, by 
notification in the Official Gazette, 
direct that the provisions of the said 
section shall not apply or shall 
apply, subject to such conditions as 
may be specified in the notification, to 
that class of industrial establishments 
or to that class of workmen employed 
in any industrial establishment.” 
According to the appellant, there was 
no change in the conditions of service 
applicable to the workmen in respect 
of any item falling in the Fourth Sche- 
dule. Here, we may reproduce only 
three items out of eleven contained in 
the Fourth Schedule, because accord- 
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ing to the arguments addressed at the 
bar, these were the only three entries 
considered to be relevant. These en- 
tries are nos. 4, 5 and 8 and they read 
as under: : 
as x x x x 


4. Hours of work and rest inter- 
vals; 


ð. Leave with wages and holidays; 
xx XX XX 


8. Withdrawal of any customary 
concession or privilege or change in 
usage”. 


6 & 7%. The arguments forcibly 
pressed by Shri Pai in this Court 
broadly speaking, proceeded thus: 


The change in the schedule of rest days 
did not effect any change in the condi- 
tions of service applicable to any work- 
man in respect of any matter specified 
in the Fourth Schedule. It was due 
to an emergency created by unforeseen 
circumstances beyond the appellant’s 
control resulting in power shortage 
that the appellant was compelled to 
Stagger the weekly days of rest in the 
Six collieries, including the two colli- 
eries concerned in these appeals. The 
basic cause as disclosed in ‘annexure 
A’ to the writ petition was that on ac- 
count of heavy percolation of water, 
power off-take to the collieries had 
reached its peak and the power-house 
was no more able to cope with the ad- 
ditional requirements. Further running 
of the power-house in the overloaded 
condition was also likely to result in 
break-down at the power station, there- 
by totally cutting off the power sup- 
ply. For this reason it became abso- 
lutely necessary to stagger the weekly 
days of rest in the six collieries and also 
in the Coal Washery at Jamadoba. By 
staggering the weekly days of rest, ac- 
cording to the argument, the daily load 
of power was intended to be reduced 
on the power station. There was no 
financial loss to the workers because 
it was only a change of weekly rest 
day from Sunday to Wednesday in one 
colliery and from Sunday to Thursday 
in the other. This change in the week- 
iy rest days remained subject to the 
same conditions of service. The workers 
were under the changed schedule en- 
titled to one and half times the wages, 
where applicable, only if called to 
work on the newly fixed days of rest. 
As it was an emergency measure which 
was to be short-lived, it was physical- 
ly impossible to give notice of 21 days 


and 
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as contemplated by cI. (b) of S. 9A. In 
this connection emphasis was laid on 
the fact that on September 27, 1963 a 
“General Notice” was issued by the 
appellant’s Chief Mining Inspector, Shri 
R. N. Sharma, notifying that the de- 
fects at the Power House had been 


successfully attended to with the result | 


that old schedule of working was res- 
tored. In any event, the staggering of 
weekly days of rest, contended Shri 


Pai, did not fall under any item of the ` 


Fourth Schedule to the Act. The coun- 
Sel explained that it could not fall 
under item 4 because the expression 
“rest intervals” contemplates intervals 
during the working hours in the course 
of a single day and not the weekly 
rest days: it could also not fall under 
item 5 because the change in question 
has nothing to do with either holidays 
or leave with wages: item 8 would also 
be inapplicable because it did not 
amount to withdrawal of any custo- 
mary concession or privilege or to 
change in usage. 


_ 8. The appellant, as a subsi- 
diary point, also challenged the vires 
of para 8 of the Scheme contending 
that this para creates a quasi-judicial 
Tribunal and such a Tribunal can only 
be created by the legislature and not 
by an executive fiat and that S. 5 of 
the Coal Mines Provident Fund and 
Bonus Schemes Act (No. 46 of 1948), 
which authorises the Central Govern- 
ment to frame the Scheme, does not 
empower the Central Government, 
either expressly or by necessary impli- 
cation, to create such a Tribunal. This 
challenge was pressed with some force 
and was also elaborated though it is 
interesting to note that it was the ap- 
pellant-company itself which approa- 
ched the Regional Labour Commis- 
Sioner under this very paragraph for 
relief by means of four applications 
and on feeling aggrieved by the ad- 
verse orders of the Commissioner in 
these four matters and in the two mat- 
ters in which the appellant had un- 
Successfully contested the workmen’s 
applications seeking declaration of il- 
legal lock-outs on September 25 and 
26, 1963, took these matters on appeal, 
to the Central Industrial Tribunal. In- 
Stead of ignoring these Tribunals or 
questioning the legality of the ap- 
pointment of the Regional Labour 
Commissioner. and of the Central In- 
dustrial Tribunal, the appellant, it fs 
noteworthy, preferred to take the 


f 
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chance of obtaining favourable orders 
from them. 


9. All these arguments were 


countered on behalf of the respondents - 


and it was contended that the appel- 
lant had from the very inception visu- 
alized the difficulties created by the 
heavy percolation of water to las: for 
a period of six weeks as would be 2lear 
from the appellant’s notice. If that 
be so, then, it is futile to contend that 
the emergency being short-lived. 21 
days’ notice could not be given b> the 
appellant. But assuming that the em- 
ergency was short-lived and there was 
a difficulty in giving the requisite no- 
tice, the appellant, which is a prosper- 
ous concern, could have p^id wages to 
the workers and laid them off for one 
day in a week in order to avoid over- 
loading of the power station. This 
would have in any event served to pro- 
mote the goodwill and harmonious co- 
operation between the managemen= and 
the labour, ultimately leading to more 
helpful understanding of the common 
difficulties facing the industry, in the 
prosperity of which both of them as 
co-sharers should feel equally interest- 
ed. This would accord with the imdus- 
trial jurisprudence as it has deve oped 
fn our country since 1950 under inspira- 
tion from the broad guidelines afford- 
ed by the industrial relations polizy as 
envisaged in our Corstitution. -n so 
far as the items of the Fourth Sch2dule 
to the Act are concerned, accordiag to 
_ the respondents, Sunday as a weekly 
rest day, was being granted to the 
workers of these two collieries as irdeed 
it was being granted to the workers of 
all the collieries owned by the aspel- 
fant, on the basis of old usage within 
the contemplation of item no. 8. This 
matter also falls within the expression 
“rest intervals” used in item no. 4, pro- 
ceeded the contention, because the sub- 
fect of “hours of work and rest inter- 
vals” contemplated by this entry can 
reasonably be construed to include both 
“daily hours of work and rest fmter- 
vals” and “weekly hours of work and 
rest intervals’. Besides, the question 
of weekly rest days can also fall with- 
in item no. 5 because it is inextricably 
connected with the question of holi- 
days and leave with wages, the weekly 
rest day: being a holiday with wages. 
Paragraph® 8 of the Scheme, ac- 
cording to the respondents, is also 
intra vires because item no. 7 of 
the Third Schedule read with Sec- 
1079 20/191 TY N7 
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tion 5 of the Coal Mines Provident 
Fund and Bonus Schemes Act, 1948 
contemplates that the Scheme can also 
provide for any matter which may be 
necessary or proper for the purpose of 
implementing the Scheme. Now if any 
dispute arises about the payment of 
bonus depending on the attendance of 
an employee in accordance with the 
terms of the Scheme, then, according to 
item 7 of the Third Schedule, settlement 
of such a dispute may legitimately be 
considered to be necessary or proper 
for the purpose of implementing the 
Scheme. Constitution of a Tribunal 
and laying down procedure for the pro- 
ceedings before such a Tribunal for 
adjudicating upon such a dispute would, 
according to the respondents’ conten- 
tion, fall within item no 7 and would, 
therefore, be intra vires. 


. 10. Dealing with the last point 
first, the Coal Mines Provident Fund 
and Bonus Schemes Act, 46 of 1948, 
was originally enacted for making pro- 
vision for the framing of a Provident 
Fund Scheme and Bonus Scheme for 
persons employed in coal mines. In 
1971 the purpose of this Act was ex- 
tended to the framing of a family bonus 
Scheme but that amendment does not 
concern us. Section 5 of this Act em- 
powers the Central Government to 
frame the Coal Mines Bonus Scheme 
which may provide for all or any of 
the matters specified in the Third 
Schedule. (Prior to the amendment of 
1971 this Schedule was numbered as 
Second Schedule). This Schedule reads: 


THE THIRD SCHEDULE 


(see section 5) 
Matters to be provided for in the Coal 
Mines Bonus Scheme 
1. The payment of bonus depen- 
dent on the attendance of an employee 
during any period. 

2. The employees or class of em- 
ployees who shall be eligible for the 
bonus and the conditions of eligibility. 

3. The rate at which the bonus 
shall be payable to an employee and 
the manner in which the bonus shall 
be calculated. 

4. The conditions under which an 
employee may be debarred from get- 
ting the bonus in whole or in part. 

5. The rate at which sums shall be 
set apart by the employer for payment 
of bonus, and the time and manner Qf 
such payment. 
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6. The registers and records to be 
maintained by the employer or con- 
tractor and the returns to be furnish- 
ed by him. 

6A. The transfer, by an employer 
to the Fund or any other fund speci- 
fied by the Central Government, of 
the amount of bonus remaining unpaid 
or unclaimed for a period of six months 
from the end of the quarter to which 
the bonus relates and the extinguish- 
ment of the employer’s liability to his 
employee to the extent of the amount 
so transferred. 


7. Any other matter which is to be 
provided for in the Coal Mines Bonus 
Scheme or which may be necessary or 
proper for the purpose of implement- 
ing that Scheme.” 


Item no. 7, it may be noticed, extends 
to matters which may be necessary or 
proper for the purpose of implement- 
ing the Scheme. 


Il. Now, the increasing com- 
plexity of modern administration and 
the need for flexibility capable of 
rapid readjustment to meet changing 
circumstances which cannot always be 
foreseen, in implementing our socio- 
economic policy pursuant to the esta- 
blishment of a welfare State as con- 
templated by our Constitution, have 
rendered it convenient and practical, 
nay, necessary, for the legislatures to 
have frequent resort to the practice of 
delegating subsidiary or ancillary 
powers to delegates of their choice. The 
parliamentary procedure 
sion in getting through a legislative 
measure in the legislatures is usually 
time- consuming. Again such measures 
cannot provide for all possible contin- 
gencies because one cannot visualize 
various permutations and combinations 
of human conduct and behaviour. This 
explains the necessity for delegated or 
conditional legislation. Due to. the 
challenge of the complex socio-economic 
problems requiring speedy solution the 
power of delegation has by now as per 
necessity become a constituent element 
of legislative power as a whole. The 
legal position as regards the limitation 
of this power is, however, no longer in 
doubt. The delegation of legislative 
power is permissible only when 
the legislative policy and princi- 
ple are adequately laid down and 
the delegate is only empowered 
to carry out the subsidiary policy 
within the guidelines laid down 


and discus-. 
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by the legislature. The legislature, it 
must be borne in mind, cannot abdicate 
its authority and cannot pass on to some 
other body the obligation and the res- 
ponsibility imposed on it by the Cons- 
titution. It can only utilise other bodies 
or authorities for the purpose of work- 
ing out the details within the essential 
principles laid down by it. 
case, therefore, it has to be 
there i is delegation of the essential legis- 
lative function or if it is merely a case 
in which some authority or body other 
than the legislature is empowered to: 
work out the subsidiary and ancillary 
details within the essential guidelines, 
policy and principles, laid down by the 
legislative wing of the Government. In 
the present case the relevant schedule; 
read with S. 5 of Act No. 46 of 1948 
clearly lays dcwn the policy and the 
principle. for framing the Scheme. 
Para 8 of the Coal Mines Bonus Scheme 
provides ‘for the effect of participation 
in illegal strike and in case a dispute 
arises as to whether a strike is legal or 
illegal for the purposes of the Scheme, 
which authority, and according to what 
procedure, is to decide that dispute.. 
This, in our view, is a matter of de- 
tail which is subsidiary or ancillary tol - 
the main purpose of the legislative 
measure for‘implementing the Scheme. 
It partakes of the character of subordi- 
nate legislation on ancillary: matters 
falling within the conditions laid down 
in the aforesaid Act by S. 5 read with 
the relevant Schedule. Para 8 of the 
Scheme is accordingly valid and it can- 
not be considered to amount to exces- 
Sive delegation of legislative power. 
The challenge on this score is, there- 
fore, devoid of merit. 




















12. We now come to the main 
contention, Section 9-A which has al- 
ready been reproduced, lays down that 
change in the conditions of service in 
respect of any matter specified in the 
Fourth Schedule shall not have effect 
unless a notice is given to the work- 
men likely to be affected by such 
change. The relevant entries of the 
Fourth Schedule have already been re- 
produced. It appears to us that entries 
dealing with “hours of work and rest 
intervals” and “leave with wages. and 
holidays” are wide enough to cover the 
case of illegal strikes and rest days. 
Indeed, entry ro. 8 dealing With “with- 
drawal of customary concession or pri- 
vilege or change in usage” is also wide 
enough to take within its fold the 
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change of weekly holidays from Sun- 
day to some other day of the week, be- 


cause it seems to us to be a plausible ` 


argument to urge that fixation of Sun- 
days as weekly rest dsys is founded on 
usage and/or is treated as a customary 
privilege and any change in such week- 
ly holidays would. fal within the ex- 
pressions “change in usage” or “cus~ 
tomary privilege”. 


13. We are not unmindful of 
the force of the ergument press- 
ed on behalf of the appellant 


that if a holiday is changed from 
Sunday to some other week day 
it would not affect tha material gain 
or financial benefit available to the 
workmen because the workmen vould 
nonetheless get one day off witk pay 
in a week. Whether the paid dar of 
rest is a Sunday or some other week 
day would no doubt cause no finencial 
Joss to the workmen. But the fnan- 
cial benefit cannot be the sole criterion 
in considering this question. In this 
connection it must not be ignored that 
due to long usage and other factors 
Sunday as a holiday may for cormeiv- 
able reasons have assumed impor-ance 
for workmen. For certain classes of 
workmen Sunday as a weekly res: day 
may also have special significance. 
Workmen may, for example, also 
generally like to have weekly rest 
day ona Sunday when their S2hool 
going children have a holidar so 
that the entire femily may be 
able to take part in recreafional 
or other social activities. This consader- 
ation has its own imrortance. If that 
be so, then, notice for effecting stch a 
change would be within the contenpla- 
tion of Section 9-A. Further the real 
object and purpose of enacting Sec- 
tion 9-A seems to be to afford an 
opportunity to the workmen to corsider 
the effect of the proposed change end if 
necessary to present their point of view 
on the proposal. Such consultation 
further serves to stimulate a feeling of 
common joint interest of the mamage- 
ment and workmen in the industrial 
progress and increased product vity. 
This approach on th= part of the in- 
dustrial employer would reflect his 
harmonious and sympathetic co-overa- 
tion in improving the status and diznity 
of the Industrial employee in accor- 
dance with the egalitarian and pro- 
gressive trend of our Industrial: ĵuris- 
prudence, which strives to treaz the 
capital and labour as co-sharers and 
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to break away from the tradition of 
Tabour’s subservience to capital. 

14. ‘Shri Pai referred us to the ' 
Factories Act, 63 of 1948 and submit- 


. ted that Section 52 read with Sec- 


tion 2 (f) of that Act indicates that 
adult workers are not required to 
work on Sundays except under certain 
conditions. It was argued that when 
Sundays as rest days are considered of 
Importance, the law in terms so pro- 
vides. In the present case, according 
to the submission, no importance is in- 
tended to be attached to Sundays as 
weekly days of rest. A change from Sun- 
days to some other week days as days of 
rest should be considered as a matter 
of little or of no importance for the 
workmen. We are unable to agree with 
this submission. In our opinion, the 
Factories Act  fortifies our view by 
suggesting that it is not immaterial 
or unimportant whether workmen are 
fiven.a Sunday or some other week 
day as a weekly rest day. Though re- 
ference was also made by Shri Pai to 
the Mines Act, 35 of 1952, in our opin- 
ion, each statutory provision has to 
be construed on its own language 
though the general scheme of legisla- 
tion on a given subject may, if neces- 
sary, be kept in view, if it throws 
helpful light on the construction to be 
placed on an ambiguous provision. No 
such consideration arises in the present 
case. 


15. TIn our opinion, in order to 
effectively achieve-the object underly- 
ing Section 9-A, it would be more ap- 
propriate to place on the Fourth Sche- 
dule read with Section 9-A a construc- 
tion liberal enough to include change of 
weekly rest days from Sunday to some 
other week day. The appellant having 
thus effected a change in the weekly 
days of rest without complying with 
S. 9-A read with the Fourth Schedule 
this change must be held to be ineffec- 
tive and the previous schedule of week- 
ly days of rest must be held to be 
still operative. Reference was made at 
the bar to certain decisions but they 
are of little assistance in construing the 
statutory provisions with which we are 
concerned and which, as already ob- 
served, have to be construed on their 
own language and scheme. We, there- 
fore, do not consider it nécessary to 
refer to those decisions. 

16. The result then is that 
the appellant’s contention that the 
workmen concerned had resorted to 
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illegal strike on September 22 and 29, 
1963 must be rejected. On this view 
‘the respondents’ contention that the 
appellant had illegally declined to 
give 
September 25 and 26,-° 1963 and that 
the appellant had declared lock-out 
on those two days. which was illegal 
has also. to be upheld. No. doubt, 
mere refusal to give work does not by 
itself amount to lock-out but in the 
present case it cannot be disputed that 
when the empoyers closed the Sijua 
and Bhelatand collieries respectively on 
September 25 and 26, 1963 they knew 
that this change in the weekly days 
of rest was not acceptable to a consider~ 
able section of the workmen who had 
not come to work on Sunday, Septem- 
ber 22, 1963.. The closure of the place 
of work in the two aforesaid collieries 
on the two days in question was thus 
deliberate. Coal having been declared 
a public utility service, as 
by the Regional Labour Commissioner 
in his order, notice as contemplated 
by Section 29 of the Act was necessary. 
Such a notice having not been given, 
the lock-out was clearly illegal under 
section 24 of the Act. The High Court 
was in our opinion right in the orders 
made by it in the Writ Petitions. 
. 17 All the six appeals thus 
fail and are dismissed with costs. 
Only one set of costs. 

Appeals dismissed. 
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work to the respondents on. . 


‘observed ` 
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, A law authorising detention for a 
longer period than three months must 
subject to Article 22 (5) to (7) make 
provision for a reference to a Board as 
provided in Article 22 (4) and for the 
Board to report within three months 
from the date of detention on the suffi- 
ciency or. otherwise .of the detention. 
In ‘cases where the law provides for a 
reference to the Board or the receipt 
of its affirmative opinion the initial 


‘detention is only tentative for three 


months and only when the Board 
reports that there is sufficient cause for 
detention that the question of confirma- 
tion ‘and extension of the period ‘be- 
yond three months will arise. In cases 
where the report is received within 
three months that there is no sufficient 
cause for detention but no action is 
taken thereon by the State Govern- 
ment to release the detenu or where 
its opinion is that there is sufficient 
cause, the detenu is neither automati- 
cally released nor is the period of his 
detention extended. It is therefore a 
crucial requirement of the Constitu- 
tional provision that the . appropriate 
Government has to take action on the 
report of the Board, because on that 
action would depend the revocation 
of the order and his release or the 
continuance of the detention beyond 
three months. In other words even 
where the Board is of opinion that 
there is sufficient cause the State 
Government, can revoke the order: 
No doubt such a power can be exercis- 
ed even after the confirmation of the 


= order but that is not to deny the State 


Government the power to revoke the 
order even before confirming it. 
It would therefore prima facie appear 
that that action should be taken im- 
mediately after the receipt of the opin- 
ion of the Board or at any rate within 
three months from the date a person 
is detained. Failure to confirm and 
extend the period within three months 
will result in the detention becoming 
illegal the moment the three months 
period has elapsed without such con- 
firmation. Any subsequent action by 
the appropriate Government after the 
three months cannot have the effect of 
extending the period of detention. 


(Para 7) 

The provisions of Section 13 also 
support the above view. e 

(Para 7) 

(B) W. B. (Prevention of Violent 

Activities) Act 1970 (President’s Act 19 
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of 1970), S. 12 — Opinion of Advisory 
Board — Confirmation of — Communi- 
cation to detenu — Necessity. | 

= The State Government has fo con- 
firm the opinion of the Board that 
there is cause for the detention of the 
person - concerned which confirmation 
cannot purely be a mental act, a sub- 
jective one but must result in’ an objec- 
tive action namely that it should be re- 
corded in writing. Though there is no 
provision in the Act an order of confir- 
mation which has the effect of extend- 
ing the period of detention beyond the 
mandatory ‘period of three months 
must be made known to the detenu. 


He is entitled to know that the Board - 
had considered his representation as 


well as his personal submissions if he 
has chosen to appear before it and that 
it had been found 
was sufficient. -cause 

tion and that the State Government 
had agreed with it. AIF 1957 SC 173 
Distinguished; AIR 1965 SC 596, Fol- 
lowed. ; (Para 12) 


However it cannot be said that the 


confirmation must be communicated 


within three months fram the date of. 


detention. Nonetheless the communi- 
cation must be within a reasonable 
time. What is a reasonble time must 
necessarily depend upon the circum- 
stances of each case. The effect of 


non-communication, how2ver, may be - 


an irregularity which does not make 
the detention otherwise legal, illegal. 
i l (Para 12) 
(C) W. B. (Prevention of Violent 
Activities) Act, 1970 (Presidents Act 19 
of 1970), S. 8 — Grounds of detention 
—Irrelevant and vague grounds. 


Where not only the dates and time 
in each of the grounds were mentioned 
but the acts of detenu were also specifi- 
ed in detail to enable him to make an 
effective representation, the grounds 
could not be said to be irrelevant or 
vague merely because th2 associates of 
the detenu were not specified in the 
grounds. The detenu was being detain- 
ed in respect of his acts and if in asso- 
ciation with others he act2d in a manner 
prejudicial to the maintenance of the 
public order, his detention could not 
be said to be illegal. (Para 14) 

(D) W. B. (Prevention of Violent 
Activities) Act, 1970 (President’s Act 
19 of 1970), S$. 3 (2) — “Acting prejudi- 
cial to the maintenance of public 
order”? — Causing insult to an object 
of public veneration. 
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that there 
Zor his deten-~ 


B. (Reddy J.) [Pr. 1] S. C. 1925 


Causing insult to an object of 
public veneration like ` the statue of 
Rabindra Nath Tagore and burning a 


‘Government institution like a post office 


amount to disturbance of “public 
order”. AIR 1971 SC 2486 and AIR 
1966 SC :740, Referred to. . 

(Para 15) 


Cases Referred: Chronological Paras 


AIR 1972 SC: 1660 = Cri 
‘Appeals Nos 217 to 233 of 
1971, D/- 19-11-1971, State 
‘of West Bengal v. Ashok 


Dey- T, 15 
AIR 1971 SC 2486 = (1970) 3 i 
SCC 745, Madhu Limaye v. 
Sub-Divisional Magistrate, 
= Monghyr 15 
(1971) 75 Cal WN 866, Aswini l 
Kumar Banerjee v. The State 9 


AIR 1966 SC 740 = (1966) 1 SCR 
709, Dr. Ram Manohar Lohia i 
© v. State of Bihar 15 
AIR 1965 SC 596 = (1964) 8 
SCR 295,. Biren Dutta v. 
Chief Commr., of Tripura. ©. 12 
AIR 1959 Mys 7 = 1959 Cri LJ 
63, Sangappa Mallappa Kodli x 
v. State of Mysore 8 
AIR 1957 SC 173 = 1957 SCR 
63 = 1957 Cri LJ 320, 
Mohammad Afzal Khan v. 
State of Jammu and Kashmir 12 
AIR 1953 Sau 51 = 1953 
Cri LJ 503, Umedsing 7 
Narubha v. State 8 
AIR 1953 Sau 138 = 1953 Cri LJ 
1247, Dhadhal Kanthad Valeg 
v. Saurashtra State 
ATR 1952 SC 181 = 1952 SCR 
612 = 1952 Cri LJ 1499, 
Dattatreya Moreshwar Pangar- 
kar v. State of Bombay 6, 11, 12 
AIR 1952 Pepsu 134 = 1952 © 
Cri LJ 1452, Kaur Singh v. - 
The State 8 
(1951) Petn. No. 359 of 1951, D/- 
99-11-1951 (SC), Acchar Singh v. 
State of Punjab 12 
Mr. S. K. Mehta, Advocate, amicus 
curiae, for Petitioner; Mr. D. N. 
Mukherjee, Advocate, and G, 5, 
Chatterjee, Advocate for Mr. Sukumar 
Basu, Advocate, for Respondent. 
The following Judgment of the 
Court was delivered by 
P. JAGANMOHAN REDDY, J. :— 
This petition under Article 32 chal- 
lenges the detention. under the West 
Bengal (Prevention of Violent Activi- 
ties) Act, 1970 (hereinafter called ‘the 
Act’). It may be mentioned that this 
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and other Writ Petitions were adjourn- 
ed till the decision of this Court on the 
validity and vires of the Act which has 
now been decided in the State of West 
_ Bengal v. Ashok Dey, Cri Appeals Nos. 
217 to 233 of 1971, D/- 19-11-1971 = 
(reported in AIR 1972 SC 1660). 


2. In that case it has been held 
that the provisions of the Act do not 
contravene any of the mandates of the 
Constitution; as such this Petition and 
the others which had stood over till 
that decision, have come up for con- 
sideration as to whether the detentions 
are legal. 


3. In this and other petitions 
three main contentions have been 
urged on behalf of the respective peti- 
tioners by Shri S. K. Mehta who is 
assisting us as Amicus Curiae. They are 
(i) Whether the mandatory provisions 
of the Act have been.complied with: 
(ii) whether the grounds are irrelevant 
or vague and (iii) whether the State 
Government has confirmed the opinion 
ofthe Advisory Board that there was 
Sufficient cause for detaining them 


within three months, from the date of.» 


the detention and whether. the com- 
munication to the detenu ` has been 
made within that period. 


4. We shall give the dates of 
relevant steps taken in respect of each 
of the detenus but before we do so it 
will be convenient to deal with the 
legal submissions in the light of which 
the facts of each case can be better ap- 
- preciated. 


5. The mandatory requirements 
under the Act are that the order of de- 
tention must be passed by the detaining 
authority, that it should be forthwith 
communicated under sub-section (4) of 
Section 3 to the State Government to- 
gether with the grounds of detention. It 
is provided by Section 8 that the 
grounds of detention must be served on 
the detenu within 5 days from the date 


of detention, that these must be ap-. 


proved by the State Government with- 
in 12 days from that date and thereafter 
as soon as may be a report of this fact 
together with the grounds and other 
particulars on‘which the order has 
been made should be made to the 
Central Government under Clause (5) 
of Section 3 and that under Section 10 
the State Government is required to 
place within 30 days from the date of 
detention before the Advisory Board 
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(hereinafter called ‘the Board’) consti- 
tuted under Section 9, the grounds 
of detention, the representation of the 
detenu, if any, along with the report 
made in case of a detention by an of- 
ficer specified in sub-sec. (3) of section 
3. Thereafter it is incumbent on the 
Advisory -Board after hearing the de- 
tenu in person if he so desires to re- 
port to the State ` Government .under 
section 11 its opinion within. ten weeks 
from the date of detention, as to whe- 
ther or not there is sufficient cause for 
the detention of. the person concerned. 
Under Section 12 where the Board is 
of opinion that there is sufficient 
cause for. detention of a person, the 


' State Government may confirm the 


detention order and continue the de- 
tention of the person concerned for 
such period as it thinks fit. In .case 


‘the opinion of the Board is that there 


is no sufficient cause for detention the 
State Government shall revoke the de- 
tention order and cause the person to 
be released forthwith, The maximum 
period for which any person may be de- 
tained in pursuance of any detention 
order which has been confirmed shall 


“under Secticn 13, be twelve months 


from the date of detention, but the 
State Government can within that 
period notwithstanding that the order 
has been made by an officer. specified 
in sub-section (3) of Section 3 revoke 
or modify the order of detention. which 
however, does not preclude it from 
making a fresh order under Section 3 
against the same person in a case 
where fresh facts come into existence 
after the date of revocation or expiry 
provided either the State Government 
or the officer specified in sub-section 
(3) of Section 3 as the case may be consi- 
ders that such an order should be made. 


6. The Jearned Advocate for 
the petitioner contends that the State 
Government must confirm the opinion 
of the Board that there is sufficient 
cause for the detention within three 
months from the date of detention and 
that confirmation should also be com- 
municated to the detenu within that 
period. This submission is based on 
the analogy of the requirement of sub. 
sec, (2) of Section 12 where the State 
Government on receipt of the opinion 
from the Board that there is no suffi- 


4 


cient cause for the detenitfon has to re- . 


voke the order and direct the release 
of the detenu forthwith which im- 
plies that the State Government should 
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apply its mind immediately as soon as 
a report is received from the Board ir- 
respective of whether in its opinion 
there is sufficient cause or not for the 
detention. ‘The State Government, he 
says, has therefore to maze up its mind 
to confirm the opinion and extend the 
period of detention immediately after 
the receipt from the Board which under 
the provisions of the Act has to be 
within 10 weeks from the date of de- 
tention and in any case not later than 
three months. On behalf of the State 
however it is strenuously contended 
that there is no warrant. for this sub- 
mission as neither the Act nor clause 
(4) of Article 22 of the Constitution en- 
joins on the State Government the 
duty to confirm the Eoard’s report 
within three months much less the 
duty to communicate such confirma- 
tion to the detenu. Relying on the de- 
cision of this Court in Dattatreya 
Moreshwar Pangarkar v. State of 
Bombay, 1952 SCR 612 = (AIR 1952 
SC 181), he submits that all that is 
required is for the Beard to submit 
its report within three months and 
thereafter the State Government may 
confirm the opinion snd extend the 
period within a reasonakle time. 


T. It may be pertinent to refer 
to Clause (4) of Article 22 of the Con- 
stitution under which ro law provid- 
ing for Preventive Detention shall 
authorise the detention of a person for 
a longer period than three months un- 
less a Board consisting cf persons who 
are or have been or are qualified to 
be appointed as Judgas of the High 
Court, as referred to above, has re- 
ported within three mor.ths that there 
is in its opinion sufficient cause for 
such detention. It is evident from this 
provision that a law ior Preventive 
Detention upto three months can be 
made under Cl. (4) subject to the limita- 
tion contained in Cls. (5) to (7) of the 
Article. If a longer period of deten- 
tion is to be provided for the law must, 
subject to Clauses (5) to (7), make pro- 
vision for a reference to a Board as 
provided in Clause (4) and for it to re- 
port on the sufficiency or otherwise 
of the detention which should be with- 
in three months from the date of de- 
tention. This requirement however is 
not insisted upon in cases where a 
law is made® under sub-clause (a) of 
Clause (7) of the said Article. In 
cases where the law provides for a 
reference to the Board or the receipt 
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of its affirmative opinion the ini- 
tial detention is only tentative for three 


months and only when the 
Board reports that there 
is sufficient cause for detention 


that the auestion of confirmation and 
extention of the period beyond three 
months will arise. The mere fact that 
the provision of a law under Arti- 
cle 22 (4) requires a reference to be 
made to the Board within a particular 
period or for the Board to make its 
report by a specified time is not enough. 
The State Government has to take 
action only after a report is received 
from the Board expressing its 
opinion as to the sufficiency or 
otherwise of the detention. If 
the opinion of the Board that there is 
sufficient cause is received after three 
months from the detention the deten- 
tion will be illegal as it is a contraven- 
tion of the mandatory provision of 
Clause (4). In cases where the report 
is received within three months that 
there is no sufficient cause for a deten- 
tion but no action is taken thereon by 
the State Government to release the 
detenu or where its opinion is that 
there is sufficient cause, the detenu is 
neither automatically released nor 
is the period of his detention extended. 
Tt is therefore a crucial requirement 
of the Constitutional provision that the 
appropriate Government has to take 
action on the report of the Board, be- 
cause as we said on that action would 
depend the revocation of the order and 


his release or the continuance 
of the detention beyond three 
months. In other words even where 


the Board is of opinion that there is 
sufficient cause the State Government 
is not bound to confirm that opinion. 
It can notwithstanding that opinion re- 
voke the order. No doubt such a power 
can be exercised even after the confir- 
mation of the order but that is not to 
deny the State Government the power 
to revoke the order even before con- 
firming it. Viewed from any angle it 
is essential that the appropriate Govern- 
ment should take positive action on 
the report of the Board which action 
alone determines whether the detention 
is to be terminated or continued. It 
would therefore prima facie appear that 
that action should be taken immediate- 
ly after the receipt of the opinion of 
the Board or at any rate within three 
months from the date a person is de- 
tained. It is for this reason after the 
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Constitution every legislation dealing 
with Preventive Detention has made 
specific provision for confirmation and 
continuance of detention in view of 
the Constitutional mandate contained 
in Art..22 (4). A period within which 
the appropriate Govérnment has to 
make a reference to the Board and ‘the 
period within which the Board has to 
make a report on the sufficiency of the 
ground for detention’ are provided for 
which have been uniformly one month 
and ten weeks respectively. The 
period of ten weeks for the submission 
of the report by the Board where Arti- 
cle 22 (4) provides for twelve weeks is 
designedly fixed because that would 
five the appropriate Governments two 
weeks to confirm and extend the period 
or not to confirm. Of course the opin- 
ion of the Board need not necessarily be 
given on the last day of the expiry of 
the ten weeks. It is quite possible 
that this information may be submit- 
ted to the appropriate Government 
well within ten weeks. In such cases 
a question whether the confirmation and 
extension has to be made by the appro- 
priate Government within a reasonable 
period may arise for consideration, but 
in any case failure to confirm and ex- 
tend the.period within three months 
will result in the detention becoming 
illegal the moment the three months 
‘period has elapsed without such confir- 
mation. Any subsequent action by the 
appropriate Government after the 
three months cannot have the effect of 
extending the period of detention. This 
view of ours is further fortified by. Sec- 
tion 13 of the Act where the maximum 
period for which any person may be 
detained in pursuance of any detention 
order which has been confirmed under 
Section 12 shall be 12 months from 
the date of detention. This require- 
ment would suggest that the extension 
of the period of detention beyond three 
months upto a maximum of 12 months 
is from the date of confirmation of the 
opinion of the Board which if un- 
confirmed would not extend the period 
beyond three months. If so, at what 
point of time should that be confirmed? 
It would be meaningless to suggest that 
the confirmation of the Board’s opinion 
can take place beyond three months 
when the period of detention has come 
to an end and has not been extended by 
the want of it. Looking at it in a different 
way what these provisions amount to 
is that no person can be detained for any 
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period beyond three months or for any 
period thereafter upto 12 months unless 
the Board’s opinion is confirmed with- 
in three months. 


8. A similar view has been 
taken by the several Courts in this 
Country right from 1952 onwards on 
Section 11 and 11(A) of the Preven- 
tive Detention Act which is analogous 
to Section 12 and Section 13 of the 
Act. See Kaur Singh v. The State, AIR 
1952 Pepsu 134, Dhadhal Kanthad 
Valeg v. Saurashtra State, AIR 1953 
Sau 138, Umed Singh Narubha v. 
State, AIR 1953 Sau 51. A Bench of 
the Mysore High Court in Sangappa 
Mallappa Kodli v. State of Mysore, AIR 
1959 Mys 7, referred to these decisions. 
The learned Advocate General in 
that case had contended on behalf of 
the State as was contended in the case 
before us on behalf of the State of 
West Bengal that the confirmation 
mentioned in Section 11 of the Pre- 
ventive Detention Act was a' mere for- 
mality and became redundant in view 
of the fact that the Government had 
already approved of the order of deten- 
tion, because the word ‘may’ in Sec- 
tion 11 does not make the confirma- 
tion of the detention mandatory. It 
was further argued that there was 
nothing illegal in confirming the order 
of detention beyond the period of three 
months from the date of detention 
either under the Constitution or under 
the Act itself, because what the Con- 
stitution lays down is that unless the 
Board has made a report to the effect 
that there is sufficient cause for such 
detention within three months from 
the date of detention, there can be no 
detention of a person under any law 
for a longer period than three months 
and nothing more, but it does. not how- 
ever say that the order of confirmation 
has to be within three months from 
the date of detention. S. P. Das, C. J. 
rejecting this contention observed at 
page 9: 


“In my opinion having regard to 
the different provisions of the Preven- 
tive Detention Act, the order of con- 


firmation which the’ Government 
is required to make under Sec- 
tion 11 of the Act has to be 


made within a period of three months 
from the date of detentién. In.. my 
opinion the contention of the peti- 
tioners on this part of their case finds 
support from the very sections of the 
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Preventive Detention Azt and particu- 
larly from the wording of sub-section 
(1) of Section 11 itself. That sub-sec- 
tion, to my mind, makes it clear that 
the confirmation order in question has 
to be made if the Government acter 
receipt of the report from the Advi- 
sory Board decides to continue the de- 
tention and in view of the provis-ons 
of clause (4) of Article 22 of the Cons- 
titution such confirmation has. to be 
made within three months from the 
date of detention.” 


9. The Calcutta High Court has 
recently construed the provisions of 
the Act (Aswini Kumar Banerjee v. the 
State) (1967) 75 Cal WN 866 which we 
are now construing on the quesiion 
whether the confirmation under Section 
12 (1) should be made within three 
months from the date of detentior. It 
considered the several cases to which 
we have earlier referred and held 
that where there is a specified fime 
provided for in clause '4) of Artick 22 
of the Constitution of India the eon- 
cept of reasonable time cannot be in- 
troduced in -interpreting the provi- 
sions of sub-sec. (1) tc Sec. 12 of the 
‘Act. The absence of < time limit. in 
express terms in the body of Section 
12 (1) of the Act does not render łt to 
be ambiguous and that the Board zan- 
not be equated with th2 State Govern- 
ment because it can only advise and 
not act by way of passing an order of 
detention or continuing it therea=ter. 
This is left to the overriding discretion 
of the State Government. 

10. . We agree with the views ex- 
pressed in these cases. 

11. The case of 1952 SCR 62 = 
{AIR 1952 SC 181) does not deal with 
this aspect. There the two questions 
which were considered were (1) whe- 
ther the order of confirmation was to 
be in writing and should be expressed 
fn the form required by Article 166 (1) 


of the Constitution, and (2) if a zon- 
firmation order is made by the ap- 
propriate Government what is the 


period for which the detention has to 
be extended, thatis, does it have the 
effect of extending the period anc if 
so for what period. That was a case 
under Section 11 (1) of the Prevertive 
Detention Act. The Majority, Mahajan 
T. dissenting, decided that the onis- 
sion to stafe the period of further de- 
tention while confirming the detertion 
order under Section 11 (1) of the >re- 
ventive Detention Act.could not reader 
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the ` detention illegal. In our view 
therefore the confirmation of the 
opinion of the Advisory Board to con- 
tinue the detention beyond three 
months must be within three months 
from the date of detention in conformity 
with the mandate in clause (4) of 
Article 22. 


12. The next submission is that 
the confirmation should not only be in 
writing but it should be communicated 
to the detenu within the period of 
three months from the date of deten- 
tion. ‘While we consider the former 
submission to be valid the latter has no 
justification. No doubt in Mohammad 
Afzal Khan v. State of Jammu & Kash- 
mir, 1957 SCR 63 = (AIR 1957 SC 173) 
this Court had on the construction of 
Section 14 of the Jammu & Kashmir 
Preventive Detention Act had held that 
that Section does not in terms provide 
for the making of a formal order but 
that was on the construction of a pro- 
which is not in pari materia 
of the provisions of the Act. 
Section 14 of the Jammu & 
Kashmir Preventive Detention Act does 
not provide for the confirmation ofthe 
Board’s opinion because that was a pro- 
vision made under clause 7 of Article 
22 where it provides for the detention 
or continuation in detention of a person 
without obtaining the opinion of a 
Board for a period longer than three 
months but not exceeding five years 
from the date of detention, where such 
a person is detained with a view to pre- 
venting him from acting in a manner 
prejudicial to (i) the security of the 
State, (ii) the. maintenance of public 
order. On the question of the 
communication to the detenu the de- 
cision to continue his detention beyond 
three months, Das, C. J. said that there 
is no warrant for the proposition that 
the decision of the Government must be 
communicated to the detenu nor: has 
it been shown how the communication 
of this decision would have been bene- 
ficial to the detenu. He referred to 
the case of Achhar Singh v. State of 
Punjab, (1951) Petn. No. 359 of 1951 
D/- 22-11-1951 (SC), where this Court 
had said that ‘the omission to convey 
the order under Section 11 of the Indian 
Preventive Detention Act does not 
make the detention illegal or result in 
infringement of the petitioner’s funda- 
mental rights’. After referring to this 
decision this Court however, pointed 
out, if that.be the position under Sec- 
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tion 11 of the Indian Preventive Deten- 
tion Act which provides for the making 
of a formal order, all the more must the 
position be the same under Section 14 
of the Jammu & Kashmir Preventive 
Detention Act which does not in terms 
require any formal order to be made. 
Whatever may be the position under 
the Jammu & Kashmir Act under the 
Act which we are considering as point~ 
ed out earlier the State Government 
has to confirm the opinion of the Board 
that there is cause for the detention of 
the person concerned which confirma- 
tion cannot purely be a mental act, a 
subjective one but must resultin an 
objective action, namely, thatit should 
be recorded in writing. Though there 
is no provision in the Act an order of 
confirmation which has the effect of 
extending the period of detention be- 
yond the mandatory period of three 
months must be made known to the de- 
tenu. In our view there is no warrant 


or justification for an order confirming’ 


the detention on the opinion of the 
Board which has the effect of extend- 
ing the period of detention remaining 
in the files of the executive without the 
same being communicated to the person 
most concerned—the detenu — whose 
freedom has been subjected to jeopardy. 
He is entitled to know that the Board 
had considered his representation as 
well as his personal submissions if he 
has chosen to appear before it and 
that it had been found that there was 
sufficient cause for his detention and 
that the State Government had agreed 
with it. In Biren Dutta v. Chief Commis- 
sioner of Tripura (1964) 8 SCR 295 = 
(AIR 1965 SC 596) another Constitu- 
tion Bench of this Court had to consi- 
der this matter on the provisions of 
Rule 30 (1) (b) and Rule 30A (8) of the 
Defence of India Rules 1962. Gajendra- 
gadkar, J. speaking for the Court held 


that even under those rules the autho- 


rity exercising the power under rule 
30A (8) should record its decision clearly 
and unambiguously extending the period 
of detention beyond six months which 
was the limit under those rules, for he 
observed, “After all, the liberty ofthe 
citizen is in question and if the deten- 
tion of the detenu is intended to be 
continued as aresult of the decision 
reached by the appropriate authority, 
it should say so in clear and unambi- 
guous terms”. While the decision of 
the Government to confirm the opinion 
of the Board which according to the 
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decision in Dattatraya Moreshwar Pan- 
garkar, 1952 SCR 612 = (AIR 1952 SC 
181) has the effect of extending the 
period of detention beyond three 
months is in consonance with the tenor 
of the Act as well as the provisions of 
the Constitution, there is nothing to 
warrant the submission that the order 
of confirmation and extension of the 
period of his detention should also be 
within three months from the date of 
detention. Nonetheless the communi- 
cation must be within a reasonable 
time. Waat is a reasonable time 
must necessarily depend upon: the 
circumstances of each case. The effect 
of non-communication, however, may be 
an irregularity which does not make the 
detention otherwise legal, illegal. In 
Biren Dutża's case (1964) 8 SCR 295 = 
(AIR 1965 SC 596) the Court was of 
the view that though under Rule 30-A 
(8) there is nothing to indicate that the 
appropriate authority should communi- 
cate to the detenu the decision to ex- 
tend the period beyond three months, 
“it is desirable and it would be fair and 
just that such a decision should in every 
case be communicated to the detenu.” 
In this case there is no allegation that 
the detenu suffered any prejudice by 
the delay and in the absence of such an 
allegation the State is justified in its 
submission that there may be sufficient 
grounds for the delay in not conmmuni- 
cating it within a reasonable time 
should the communication itself be con- 
sidered by this Court to be unduly de- 
layed. 


13. We will now examine the 
merits of the case to determine whe- 
ther the confirmation was made with- 
in three months from the date of the 
detention and whether the grounds of 
detention are irrelevant or vague. 
The order of detention was made by 
the District Magistrate, Bankura on 
16-1-71 and petitioner was arrested on 
20-1-71. On the same day he was serv- 


. ed with the order and the grounds of 


detention. The District Magistrate 
made a report to the Government also 
on the same day which was approved 
by the State Government on 27-1-71 so 
that the mandatory provisions of the 
Act both in respect of the report to 
be made to the State Government with- 
in 5 days from the date of the order 
and the apvroval of the detention with- 
in 12 days from the date of detention 
were satisfied. On the 27th itself a 
report was made to the Central Govern- 
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ment as required under Section 13. 
The State Government placed the de- 
tention order, the grounds and the re- 
port.etc. before the Advisory Board on 
the 18th February 197. which is also 
within 30 days from the date of deten- 
tion as required under Section 10. The 
State Government rejezted the repre- 
.sentation made by the detenu on the 
15th March 1971 and the Advisory 
Board submitted its report that there 
was sufficient cause far his detention 


on the 23rd March 1971 which was con-. 


firmed on 8-4-71. In the note file 
of the Government which we perused 
though confirmation was recorded with- 
in three months, the communication 
was made later on the 26th August 
1971. The mandatory provisions, there- 
fore, are fully complied with, 

14. The next question is whe- 
ther the grounds are vague and irrele- 
vant. These are as follows :— 

(i) that on 7-1-71 night you and 
your associates including Somesh 
Chandra Deb mutilated the statue of 
the eminent Indian Poe: Rabindra Nath 
Tagore installed in a public place at 
Boilapara in Bishnupur town and there- 
by caused insult to an object of public 
veneration. 

(ii) That on 11-1-71 at about 01.49 
hrs. you and your asscciates broke in- 
to the Post Office situated at Rashikgun] 
in Bishnupur town and caused mischief 
to it by fire by destroying its official 
records by burning. . 
It was contended that zhe associates of 
the petitioner have not been specified 
and therefore it will be difficult for the 
petitioner to make effective represen- 
tation in respect thereof. We think 
there is no validity in this submission. 
Not only the dates and the time in each 
of the grounds have been mentioned 
but the acts of the petitioner have 
been specified in detail to enable him 
to make an effective representation. In 
our view it is not mnezessary for the 
petitioner to make an effective repre- 
sentation to specify all his associates 
because they may not have been known. 
The petitioner is being detained in res- 
pect of his acts and if in association 
with others he has acted in a manner 
prejudicial to the maintenance of the 
public order, his detention cannot be 
said to be illegal. 

15. ‘It is again contended rely- 
ing on Madhu Limaye ~v. Sub-Divisional 
Magistrate, Monghyr, (1970) 3 SCC 
746 = (AIR 1971 SC 2486) and Dr. 


D. S. Roy v. State of W. B. (Reddy J.) 


{Prs. 13-15} S.C. 1931 


Ram Manohar Lohia v. State of Bihar, 
(1966) 1 SCR 709 = (AIR 1966 SC 740) 
that the acts specified in each of the 
grounds do not amount to disturbance 
of public order though they may affect 
law and order. This contention is 
equally untenable because Section 3 (2) 
of the Act defines the expression “acting 
in any manner prejudicial to the 
security of the State or the maintenance 
of public order” as given in sub- 
clauses (a) to (e) of the said sub-sec- 
tion. We are here in this case concern- 
ed with the definition given in Sec- 
tion 3 (2) (c): which makes any act 
‘causing insult to the Indian National 
Flag or to any other object of public 
veneration, whether by mutilating, 
damaging, burning, defiling, destroying 
or otherwise, or instigating any per- 
son to do so’. The explanation to this 
sub-clause includes in the causing of 
insult to any object of public venera-. 
tion, any portrait or statue of an 
eminent Indian, installed in a public 
place as a mark of respect to him or 
to his memory. ‘The validity of sub- 
section (2) of S. 3 of the Act was chal- 
lenged recently in the case of Cri. Ap- 
peals Nos. 217 to 233 of 1971, D/- 19-11- 
1971 = (Reported in AIR 1972 SC 1660) 
but this Court held that it was valid. 
The challenge to Clauses (a), (b), (d) 
and (e) dealing with disturbance of a 
public order in the State with respect 
to which it was said, there can be no 
two opinions about the Acts covered 
by these being likely to be prejudicial 
to the maintenance of public order. In 
regard to Clause (c) the argument that 
insulting the object of public venera- 
tion in privacy without the-act causing 
insult being noticed by anyone who 
holds them in veneration could have no 
rational nexus with the disturbance of 
public order or security of State, was 
in the abstract described as attractive. 
In the light of the circumstances in 
which the Act was passed the mischief 
intended to be removed by this enact- 
ment and the object and purpose of 
enacting it, this Court held that clause 
(c) of sub-section (2) considered in the 
background of sub-section (1) of Sec- 
tion 3 can “be construed to mean 
causing insult to the Indian National 
flag or any other object of public 
veneration in such a situation as rea- 
sonably exposes the act causing such in- 
sult to the view of those who hold these 
objects in veneration or to the public 
view and it would not cover cases 


1932 S. C. [Prs. 1-3] M. T. Vetale v. Smt. Sugandha (Hegde J.) 


where the Indian National Flag or other 
object of public veneration is mutilated, 
damaged, burnt, defined or destroyed 
completely unseen or when incapable of 
being seen by anyone whose feelings are 
likely to be hurt thereby. The act caus- 
ing insult referred to in Cl. (c) must be 
such as would be. capable of .arous- 
ing the feelings of indignation in some- 
one and that can only be the case when 
insult is caused in the circumstances 
just -explained”, and was. accordingly 
restricted to such situation. The chal- 
lenge there was negatived. In this. case 
what is said to have been defiled by 


the petitioner and his associates is the . 
statue of Rabindra Nath Tagore; 


Poet and sage venerated by all in this 
Country and affords a sufficient ground 
for detention. The other ground; also 
-{directly connects the act with the dis- 
turbance of public order. 


16. | Having regard to the vari- 
ous references the detention of the peti- 
tioner in our view is not illegal and 
accordingly we e dismiss this petition. . 

' . Petition dismissed 


AIR 1972 SUPREME COURT. 1932 - 
: (V 59 C 363) 
(From: Bombay)” 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND G. K. MITTER, JJ.’ 


Mahadev Tukaram Vetale and 
others, Appellants v. Smt. Sugandha 
and another, Respondents. 


= Civil Appeal No. 1907 of 1971, D/- 
14-3-1972. 

Civil P.C. (1908), O. 41 R. 11 — 
Appeal — Summary dismissal—When 
not justified. 


An appeal raising triable issue 
should not be summarily dismissed. 
(Para 4) 
A Will was executed by an old 
man of above 80 years. Although he 
was literate, the Will bore his thumb 
impression and not his signature. No 
other document bearing his thumb im- 
pression was produced to support the 
reason that thumb impression was 
taken because his hand was shaky. Out 
of six attesting witnesses only two 
were examined. The evidence of the 
doctor also was not convincing. The 


*(First Appeal No. 507 of 1970, D/- 
8-10-1970 — Bom.) 


FP/FP/C42/72/HGP 


A. I. R. 
trial Court held the Will as genuine 
and on appeal the High Court sum- 
marily dismissed it: .. - 

Held that there was triable issue 
involved in appeal and the High Court 
was not justified in summarily dis- 
missing it. F. A. No: 507 of 1970, D/- 
8-10-1970 (Bom.) Reversed. (Para 4) 

Mr. V. M. Tarkunde, Sr. Advocate, 


: (M/s. R. C. Kohli and Ganpat Rai, 


Advocates, with him), for Appellants; 
Mr. K. Rajendra Chowdhary, Advocate, 
for Respondents. 


The J udgment of the Court .was 
delivered by 

HEGDE, J.:— This appeal by spe~ 
cial leave is directed against the deci- 
sion of the High Court. of Bombay 
summarily dismissing the appellants” 
first appeal without assigning any réa- 
son. i 

2. ‘The facts of the case are as 
follows. Dadu and Tukaram were bro- 
thers. The appellant Mahadev is the 


_ son of Tukaram. The first plaintiff 


Sugandha is the daughter of Kisabai. 
Kisabai claims to be the wife of Dadu. 
Dadu died at a ripe old age of oven 
80 years, on October 26, 1968. It is 
said that on July 24, 1968, he had exe- 


“cuted a Will in favour of the plaintiffs 


bequeathing his interest in his family 
properties.. On the strength of that 
will the plaintiffs have brought the 
present suit for partition as well as 
other’ incidental “reliefs. The 
suit was resisted mainly by the first 
defendant ‘on the ground that the will 
put forward is not a genuine will and 
the deceased Dadu’s mental condition 
on the date he is said to have execut- 
ed the will was such that he could not 
have been in a sound disposing state of 
mind. Further plea of the first defen- 
dant was that Kisabai was not the wife 
of Dadu and Sugandha was not his 
daughter. 


3. The trial court rejected the 
contention of the first defendant. It 
first examined the genuineness of the 
will. It came to the conclusion that the’ 
will in question was a genuine will and 
thereafter partly relying on the - reci~ 
tals in the will and partly on other evi- 
dence came to the conclusion that Ki- 
sabai was the wife of Dadu and Su- 
gandha was his daughter. Aggrieved by 
the decision of the trial court the first 
defendant went up in appeal to the High 
Court of Bombay. The High Court sum- 
marily dismissed the appeal with one 
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word “dismissed”. The question Zor 
decision is whether the appeal raised 
any triable issue. If the appeal did 
raise any triable issue then the H gh 
Court was not. justified in summarily 
dismissing the appeal. 
. 4 We have heerd arguments 
from the counsel for the parties. In 
our opinion the. appeal did raise tria- 
ble issues. It may be noted that Dedu 
was literate but the wil. does not bzar 
his signature. It purports to bear only 
his thumb impression. The reason 
given for not signing the will was tnat 
Dadu on the date he executed the will 
was quite old and therefore his hands 
were shaking and consequently he 
could not sign the document. As Dadu 
is not proved to have put his thinb 
impression for any other: documen:.. it 
was difficult for the first defendant 
to prove that the thumb impressior in 
question was not his thumb impres- 
sion. On the date the will was execut- 
ed Dadu was admittedly more than 80 
years old. Six witnesses are said to 
have attested the will. Out of them 
only two have been examined. One of 
the witnesses is Dr. Vaze. We have 
gone through his evidence. After go- 
ing through his evidence. as well as 
examining the other circumstances of 
the case we think this is a case which 
the High Court ‘should not have Jis- 
missed summarily. We will not be 
justified in deciding any of the con- 
tentions urged at the bar at this stage. 
They have to be gone into by the Ap- 
pellate Court. l 
5. In the result this appeal is 
allowed. The order of zhe High Court 
is set aside and the High Court will 
now re-admit the appezl and dispose of 
the same according to law. No costs. 
' Appeal remanded. 


AIR 1972 SUPREME COURT 13933 
(V 59 C 354) 
(From: Award of Industrial Tribunal 
Haryana)* 
C. A. VAIDIALINGAMW, D. G. PALE- 
KAR AND K. K. MATHEW, JL 
The Technological Institute of Tex- 
tiles, Appellant v. Workmen and otiers 
Respondents. 
Civil Appeal No. 864 of 1968; D/- 
8-3-1972. 


*(Ref. No. 4 of 1964, D/- 25-11-1957— 
Ind. Tri. Haryana, Chandigarh) 


FP/FP/B792/72/MNT 


_ Appellant; 


T. L Textiles v. Workman (Vaidialingam J.) [Prs. 1-4] S. C. 1933 


, Payment of Bonus Act (1965), Sec- 
ton 22 — Reference under — Indus- 
trial Disputes Act (1947), S. 17 — 
Award under—Award regarding bonus 
— Management not given opportunity 
to adduce evidence — Award set aside 
and case remanded for decision after 
taking fresh evidence — Award of 
Industrial Tribunal, Haryana, given on 
25-11-1967 in Reference No. 4 of 
1964 set asde. . i (Paras 6, 8) 


Mr. G. B. Pai, Sr. Advocate, (Mr. 
I. N. Shroff, Advocate, with him), for 
Mr. Janardan Sharma, 
Advocate, for: Respondent No. 1. Mr. 
S. C. Agarwala, Advocate of M/s. 
Ramamurthi :and Co. and Mr. V. J. 
Francis, Advocate, for Respondent 
No. 2. e 

The following Judgmént of the 
Court was delivered by | 

VAIDIALINGAM, J.:— In this ap- 
peal, by special leave, the order on the 
preliminary issue dated May 12, 1965 
as well as the final award dated Nov- 
ember, 25, 1967 of the Industrial Tri- 
bunal, Haryana in Reference No. 4 of 
1964 are under challenge. 


_ 2 , The question that was re- 
ferred by the State Government for ad- 
judication, related to the claim of the 
workmen for the grant of bonus for the 
year 1962-63 its quantum and terms 
and conditions for its payment. 

. 3. ° The appellant raised certain 
preliminary objections to the validity 
of the order, referring the dispute for 
adjudication. The Tribunal framed the 
following two issues for consideration: 

“(1) Is the reference invalid and 
without Jurisdiction for the reasons 
given in paragraph 10 of the written 
statement? 


*(2) Whether the workers are en- 
titled to the grant of bonus for the year 
1962-63? If so, what should be its quan- 
tum and terms and conditions for its 
payment? 

Regarding the first issue, the Tribunal 
after a consideration of the materials 
placed before it by both parties,, ulti- 
mately by its order dated May 12, 1965, 
rejected the preliminary objections 
raised on behalf of the management. 

. 4, The claim for bonus, which 
formed the subject matter of issue No. 
2 and which was the main dispute 
referred for adjudication, was later on 
taken up by the Tribunal for adjudi- 
cation. In the view that we take that 
the matter will have to go back to the 
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Tribunal for fresh consideration we 
do not think it necessary to set out the 
nature of the claim made by the work- 
men or the defence. raised by. the 
management. One of the points that 
has been very strenuously pressed be- 
fore us, on behalf of the management, 
by Mr. G. B. Pai, learned counsel, is 
that the Tribunal adjourned the mat- 
ter On various occasions from time to 
time to enable the respondent work- 
men to produce -evidence. But ulti- 
mately when some evidence was pro- 
duced 
after a long time and the Union’s case 
was closed, an opportunity asked for 
by the management to adduce evidence, 
in support of its defence was sternly 
refused and the Tribunal proceeded to 
give its award dated November, 25, 
1967. That is, according to .Mr. ` Pai, 
the appellant had no opportunity to 
adduce any evidence and an award had 
been passed against it on mere conjec- 
fure and guess. 


5. In this connection, Mr. Pai 
referred us to thé various orders pass- 
ed by the Tribunal on different dates 
adjourning the proceedings from time 
to time at the request of the workmen. 
The adjournments ‘so granted. cover a 
period of nearly two years. 


6. We are constrained to re- 
mark that this criticism is well found- 
ed and the Tribunal has been doing 
nothing but merely adjourning the 
matter for over two years at the 
request of the respondents. Ultimate- 
ly, on July 20, 1967 the Tribunal, when 
a request on behalf of the appellant 
was made for leave to adduce evi- 
dence, rejected that request and closed 
the case of the management suo motu. 
It has thus shut out evidence that the 
appellant was entitled in law to place 
before the Tribunal. It may be perti- 
nent to note that when the workmen 
wanted to examine the Accountant of 
the appellant and the Accountant did 
appear as a witness, the statements 
produced by him were found to be not 
complete and satisfactory. In fact,- it 
was represented on behalf of the ap- 
pellant that it will furnish the neces- 
sary statements in that regard to en- 
able that witness to give proper evi- 
dence before the Tribunal. There is no 
controversy that the appellant did keep 
up the undertaking given before the 
Tribunal by making available the state- 

ments the very next day. In spite of 


just 


on behalf of the respondent, ~ 


A.I R, 
this helpful attitude adopted by the 
management, it is rather regrettable 
that the Tribunal should have closed 
the proceedings very abruptly on J uly 
20, 1967 without permitting the appel- 
lant to produce evidence on its behalf. 
To say the least, this attitude of the 
Tribunal is highly arbitrary and un- 


ee de If the above appeal could be 
disposed: of on the materials on record 
without remanding the same, we would 
have ourselves gone into the matter. 
But, unfortunately in respect of the 
many claims made on behalf of.the ap- 
pellant, details and particulars will 
have to be furnished in respect of 
which. not only documentary evidence 
but also-oral evidence may be neces- 
sary. en on re, yee è 


8. Tn this state of affairs, we 
are left with no other alternative but 
to set aside the award of the Tribunal 
dated November 25, 1967 and remand 
the proceeding to the ‘Tribunal for 
adjudication of the only question that 
was referred to it, namely, the claim 
for bonus for the year 1962-63. As the 
finding recurded on May 12, 1965 over- 
ruling the preliminary objections rais- 
ed by the management is not attacked 
before us by Mr. Pai, the finding on 
issue No. 1 will stand and that issue 
no longer survives for consideration. 
Therefore, as we have pointed out ear- 
lier, the Tribunal will take up issue _ 
No. 2 alone and after giving full op- 
portunity to both the parties to place 
the necessary materials, oral and docu- 
mentary insupport oftheir respective 
stand regarding the said issue, deal 
with the matter afresh and pass an 
award in accordance with law. 


9. As the Reference was made 
as early as 1964, and as the claim for 
bonus for 1962-63 has been pending 
for a considerably long time, the Tri- 
bunal will pass its award, within a 
period not exceeding four months from 
today. The record will be sent to the 
Tribunal at once. The appeal is dis- 
posed of as directed above. There will 
be no order as to costs. 


Case remanded, 
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AIR 1972 SUPREME COURT 192 
(V 59 C 365) = 


1972 LAB. I. C. 753 (V 5 C 140) 

(From Bombay: AIR 1967 Bom 472) 
C. A. VAIDIALINGAM AND P. 
JAGANMOHAN REDDY. JJ. 


= M/s. Bharat Barrel & Drum Mfg. 
Co. Private Ltd. and another. Appellants. 
v. The Employees’ Etate Insurance Cor- 
poration. Respondent. 

Civil Appeal No. 563 of 1967. D/- 23- 
9-1971. 


Employees’ State Insurance Act 
(1948), Section 96 (1) (b) — Rule making 
power — Section does nct empower the 
Government to prescribe by rules a 
period of limitation for c_aim under £ec- 
tion 75 — Rule 17 framed by Bombay 
Government prescribing limitation for 
filing application under Section 75 is 
ultra vires Section 96 (1) (b). (X-Rez:— 
Section 75). AIR 1965 AIL 410 Overruled. 

The omission to provide a perioc of 
‘limitation under Sections 68 and 75 wnile 
providing for a limitation of claim bv an 
employee for the payment of any ber efit 
under the regulations. shows clearly 
that the legislature did not intend to fet- 
ter the claim under Section 75 (2) (d). 
Where the legislature clearly intends 
to provide specifically the period of lmi- 
tation in respect of claims arising thare- 
under it cannot be considered to rave 
left such matters in rəspect of claims 
under some similar provisions to be pro- 
vided for by the rules to be made by the 
Government under its Ccelegated powers 
to prescribe the procedur2 to be followed 
in proceedings before such Court, What 
is sougat to be conferred under Seccion 
96 (1) (b) is the power to make rules for 
regulating the procedure before the Imsu- 
rance Court after an application has keen 
filed and when itis seized of the mater. 
That apart Rule 17 bars the claim itself 
and extinguishes the right which 
Ys not within the pale of procedure. 
There is no gain-saving the fact hat 
under Rule 17 if an emplovee does not 
file an application before the Insurence 
Court within 12 months after the chim 
has become due or he is unable to satisfy 
the Insurance Court thet there waz a 
reasonable excuse for him in not doing 
so. his right to receive payment of any 
benefit conferred by the Act is lost. Such 
a provision affects substantive rights and 
must therefore be dealt with by the legis- 
lature itself and is not to be inferred 
from the rule making power conferret by 
regulating the procedure unless that 1s 
specifically provided for. AIR 1965 All. 
410 Overruled: AIR 1964 Madh. Pra 75 
and AIR 1964 Mad. 376 and AIR 1967 
Puni. 166 (FB) and AIR 1968 Puni. 56 


JO/JO/E937/71/GKC/BNP. 


B. B. & D. Mfg. Co. v. =. S. I. Corpn. (P. J. Reddy J.) 


S. C. 1935 


and 1970 Lab IC 921 (Andh Pra) Approv- 
ed: AIR 1967 Bom. 472 Affirmed. 


(Para 13) 
Cases Referred: Chronological Paras 
E Lab IC 921 = (1970) 1 Andh 
0 


AIR 1968 Puni 56 = (1968) 1 Lab 
LI 77 

AIR 1967 Puni 166 = (1967) 2 Lab 

= LJ 558 (FB) 

AIR 1965 All 410 = 1965-1 Lab LJ % 


ATR 1929 Bom 262 = ILR 53 Bom 453 


AIR 1964 Madh Pra 75 = 1963-2 
Lab LJ 230 3 
AIR 1964 Mad 376 = 1963-2 Lab 
LJ 597 3 
AIR 1963 Puni 422 = 24 FJR 371 13 
AIR 1962 SC 247 = 1962-3 SCR 313 9 
ATR 1960 SC 1058 = 1960-3 SCR 820 11 
AIR 1958 Mad 392 = 1958-1 Mad 
LJ 300 g 
AIR 1941 Lah 257 = 43 Pun LR 
297 (FB) 9 
8 
AIR 1925 Mad 14 = ILR 47 Mad 
824 (FB) 9 
AIR 1918 All 389 = ILR 40 All 
1 (FB) 9 


AIR 1917 Mad 957 = 32 Ind Cas 
957, ILR 32 Bom 14 = 9 Bom LR 
1138 (FB) l 9 
(1849-54) 5 Moo Ind App 234 = 14 
ER 2. Ruckmaboye v. Lulloo-~ 
bhoy Mottichund 7 
(1843) 4 Moo PC 300 = 13 ER 318. 
Manoel Francisco Lopee v. Lieut 
Godolphin James Burslem 7 
Mr. G. B. Pai and Miss Bhuvanesh 
Kumari. Advocates and Mr. O. C. Mathur. 
Advocate of M/s. J. B. Dadachanii and Co. 
for Appellants: Dr. L. M. Singhvi. Sr. 
Advocate. (M/s. Ram Puniwani and S. P. 
Nayar. Advocates. with him). for Res- 
pondent. 
The Judgment of the 
delivered by. 
P. JAGANMOHAN REDDY. J.:— 
In exercise of the powers under Sec- 
tion 96 (1) (b) of the Employees’ State 
Insurance Act 1948 (hereinafter referred 
to as ‘the Act’) relating to “the procedure 
to be ‘followed in proceedings before 
such Courts and the execution of orders 
made by such Courts”. the Government 
of Bombay made the following Rule: 


“17 Limitation: (1) Every applica- 
tion to the Court shall be brought with- 
in twelve months from the date «n which 
the cause of action arose or as the case 
may be the claim became due: 

Provided that the Court may enter- 
tain an application after the said period 
of twelve months if it is satisfied that 
the applicant had sufficient reasons for 
not making the application within tne 
said period. 

(2) Subject as aforesaid the provi- 
sions of Parts II and III of the Indian 


Court was 
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Limitation Act, 1908 (IX of 1908). shall 
so far as may be applied to every such 
application.” 


The vires of this Rule was chal- 
Tenged by the Employees’ State Ins- 
urance Corporation (hereinafter referred 
to as ‘the Corporation’) when it 
filed an application on ‘th October 
1963 against the Appellant in the 
Employees Insurance Court _ (herein- 
after referred to as ‘the Insurance Court’) 
claiming payment of the ‘contributions 
due from it for the period 1st September 
1957 to 3lst July 1963. In those proceed- 
ngs the Appellant had taken the plea 
that the application was barred under 
Rule 17 as it was not presented within 
twelve months from the date when the 
Cause of action arose or as the case may 
be when the amount 
the plea raised before it was important 
the Insurance Court made a reference 
under Section 81 of the Act on the fol- 
lowing question for the decision of the 
High Court of Bombay:— 


1) Whether Rule 17 of the Emp- 
Toyees’ State Insurance Rules is ultra 
vires the rule making power of the State 
Government under Section 96 (1) of the 
Employees State Insurance Act? 


2) If yes, what. if any. limitation 
applies to applications filed by the Cor- 
poration to the Employees’ 
Court?. 


O k The High Court of Bombay 
having considered the several cases and 
the contentions and submissions made 
before it held that the clear and un- 
ambiguous terms of S. 96 (1) (b) exclude 
the grant of the power to any State 
Govt. to make a rule prescribing a period 
of limitation on claims. enumerated in 
Section 75 (2). It was further of the view 
that where two interpretations of the 
terms of Section 96 (1) (b) were possible 
that interpretation should be accepted 
which excludes the grant of such a power. 
because it appeared to it clear from the 
scheme of the Act and the provisos 
thereof that the legislature did not intend 
to confer such power on the State Govern- 
ments. It therefore answered the first 
question in affirmative namely that Rule 
17 is ultra vires the rule making power 
of the State Government. under Section 
96 (1) (b) of the Act. On the second 
question it held that an application filed 
in a Court before 1-1-1964 for relief 
under Section 75 of the Act was not sub- 
fiect to any period of limitation, but an 
application filed on or after 
would, however. be covered by Article 
137 of the Limitation Act of 1963 which 


provides a limitation of 3 vears from the ` 


date when the right to apply accrues. 
(his appeal has been filed against that 


became due. As 


Insurance 


1-1-1964, 


decision by certificate under -Article 
333 (1) (c) of the Constitution. 


3. This question has been the sub- 
ject matter of the decisions in Employees! 
State Insurance Corporation v. Madhva 
Pradesh Government AIR 1964 Madhva 
Pra. 75. M/s. Solar Works, Madras vy. Em- 
ployees’ State Insurance Corporation. 
Madras.. AIR 1964 Madras 376: M/s. A. K. 
Brothers v. Employees’ State Insurance 
Corporation. AIR 1965 All. 410: United 
India Timber Works. Yamunanagar v. 
Employees’ State Insurance Corporation, 
Amritsar, AIR 1967 Puni 166 (FB). Roshan 
Industries Pvt. Ltd. Yamunanagar vy. Em- 
Ployees’ State. Insurance Corporation. 
AIR 1968 Puni 56: E. S. I. €C. Hvydera-~ 
bad v. A. P. State Electricity Board. 
Hyderabad. 1970 Lab IC 921 (Andh Pra). 
All the High Courts in these cases except 
that of Allahabad held that the rule is 
ultra vires the powers conferred on the 
State Government under Section 96 (1) 
(b) inasmuch as it is not empowered to 
make rules prescribing periods of limita- 
tion for applications to be filed before the 
Court. though in Madhya Pradesh case if 
Was also said that: l 


“Even if it be taken that clause (b) 
of Section 96 (1) as it is worded. is wide 
enough to cover a rule of limitation, that 
cannot. authorise the Government to 
frame a rule regulating limitation for the 


because according to it the validity of the 
rule does not necessarily depend on the 
ascertainment of “whether it confers 
rights or merely regulates procedure. but 


by determining whether it is in conformity 


with the powers conferred by the statute 
and whether it is consistent with the 
provisions of the statute.” These decisions 
also held that the scheme of the Act was 
such that the Legislature did not and 
could not have intended to confer anv 
power upon the State Govt. to make rules 
Prescribing a period of limitation for ap- 
plication under Section 75 (2). 


4. The question which directly 
confronts us is whether the power to 
prescribe periods of limitation for initia- 
ting proceedings before the Court isa 
part of and is included in the power to 
prescribe “the procedure to be followed 
in proceedings before such Courts”. The 
answer to this question would involve the 
determination of the further auestion 
whether the law relating to limitation is 
procedural or substantive or partly pro- 
cedural, and partly substantive. If it is 
procedural law does'it make any differ- 
ence whether it relates to the time of fil- 
ing application for initiation of proceedings 
before the Court or whether it relates to 
interlocutory applications or other state- 
ments filed before it after the initiation of 
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such proceedings. The ccntention on be- 
half of the Appellant is zhat the law re- 
lating to limitation is merely procedural 
as such it makes no difference whether it 
relates to the time of filing an application 
or it deals with the time for filing inter- 
locutory applications or other statements. 
There is also it is submitted no indication 
in the scheme of the Act that it is other- 
wise or that there is any impediment for 
the Govt. to prescribe under the rule 
making authority the period of limitation 
for anplications under Section 75 (2). Be- 
fore we consider the scheme of the Act if 
may be necessary to examine the scope 
and ambit of the terms procedure as used 
in Section 96 (1) (b). 

5. The topic of procedure has 
been the subject of acad2mic debate and 
scrutiny as well as of ivdicial decisions 
over a long period but in spite of it. it has 
defied the formulation of a logical test or 
definition which enables us. to deter~ 
mine and demarcate the bounds where 
procedural law ends and substantive law 
begins. or in other words it hardlv faci- 
litates us in distinguishing in a given case 
whether the subiect of controversy con- 
cerns procedural law or substantive law. 
The reason for this appears to be obvious, 
because substantive law deals with right 
and is fundamental while procedure is 
concerned with legal process involving 
actions and remedies. which Salmond de~ 
fines “as that branch of law which gov- 
erns the process of litigetion’”. or to put 
it in another way. substantive law is that 
which we enforce while procedure deals 
with rules by which we enforce it. We 
are tempted in this regard to cite a pic- 
turesque aphorism of Therman Arnold 
when he says “Substantive law is can- 
Onised procedure. Procedure is unfrock- 
ed substantive law.” 45 H. L. J. 617 at 
p. 645. 


6. The manner of this approach 
may be open to the criticism of having 
over simplified the distinction. but none- 
theless this will enable us to grasp the 
essential requisites of each of the con- 
cepts which at anv rate “has been found 
to be a workable concept to point out the 
real and valid - differenc2 between the 
rules in which stability is of prime im- 
portance and those in which flexibility is 
a more important value”. American Juris- 
prudence—Vol. 51 (Second Edn. 695. Keep 
ing these basic assumptions in view it will 
be appropriate to examine whether the 
topic of limitation belongs to the Branch of 
procedural law or is outside it. Tf it is a 
part of the procedure whether the entire 
topic is covered by it or only a part of if 
and if so wħat part of it and the tests 
for ascertaining them. The law of limita- 
tion appertains to remedizs because the 
Tule is that claims in respect of rights 
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cannot be entertained if not commenced 
within the time prescribed by the statute 
in respect of that right. Apart from Legis- 
lative action prescribing the time. there 
is no period of limitation recognised 
under the general law and therefore anv 
time fixed by the statute is necessarilv to 
be arbitrary. A statute prescribing limita- 
tion however does not confer a right of 
action nor speaking generally does it con- 
fer on a person a right to relief which 
has been barred by eflux of time pre- 
scribed by the law. The necessity for 
enacting periods of limitation is to ensure 
that actions are commenced within a 
particular period firstly to assure the 
availability of evidence documentary as 
well as oral to enable the defendant to 
contest the claim against him: secondly to 
give effect to the principle that law does 
not assist a person who is inactive and 
sleeps over his rights by allowing them 
when challenged or disputed to remain 
dormant without asserting them in a 
court of law. The principle which forms - 
the basis of this rule is expressed in tne 
maxim vigilantibus non dormientibus. 
jura subveniunt (the laws give help to 
those who are watchful and not to those 
who sleep). Therefore the obiect of the 
statutes of limitations is to compel a per- 
son to exercise his right of action within 
a reasonable time as also to discourage and 
suppress stale, fake or fraudulent claims. 

ile this is so there are two aspects of 
the statutes of limitation the one concerns 
the extinguishment of the right if a claim 
or action is not commenced with a parti- 
cular time and the other merely bars the 
claim without affecting the right which 
either remain merely as a moral obliga- 
tion or can be availed of to furnish the 
consideration for a fresh enforceable obli- 
gation. Where a statute prescribing the 
limitation extinguishes the right it affects 
substantive rights while that which 
purely pertains to the commencement of 
action without touching the right is said 
to be procedural. According to Salmond 
the law of procedure is that branch of the 
law of actions which governs the process 
of litigation. both Civil and Criminal: 
“All the residue” he says “is substantive 
law. and relates not to the process of 
litigation but to its purposes and subtect 
matter”. It may, be stated that much 
water has flown under the bridges since 
the original English theory jiustifving a 
statute of limitation on the ground that a 
debt long overdue was presumed to have 
been paid and discharged or that such 
statutes are merely procedural. Histori- 
cally there was a period when substantive 
law was inextricably intermixed with 
procedure: at a later period procedural 


- law seems to have reigned supreme when 


forms of action ruled. In the words of 


1938 S.C. 


Maine “So great is the ascendancy of the 
Law of Actions in the infancy of Courts 
of Justice. that substantive law has at 
first the look of being gradually secreted 
in the interstices of procedure”. Maine 
Early Law and Custom 389. Even after 
the forms of action were abolished Mait- 
land in his Equity was still able to sav 
“The forms of action we have buried but 
they still rule us from their graves’. to 
which Salmond added “In their life they 
Were powers of evil and even in death 
they have not wholly ceased from troub- 
ling.” 21. LOR 43. Oliver (Wendal Arya) 
Holmes had however observed in “The 
Common Law”. “wherever we trace a 
leading doctrine of substantive law far 
enough back. we are likely to find some 
forgotten circumstances of procedure at 
its source.” It does not therefore appear 
that the statement. that substantive law 
determines rights and procedural law deals 
with remedies is whollv valid. for neither 
the entire law of remedies belongs to pro- 
cedure nor are rights merely confined to 
substantive law. because as already notic- 
ed rights are hidden even “in the inter- 
stices of procedure”. There is therefore 
no clear-cut division between the two. 


T. A large number of decisions 
have been referred before us both English 
and Indian some of antiauity. in support 
of the proposition that the law prescribing 
the time within which an action can be 
commenced is purely procedural 
and therefore when a statute em- 
powers the Govt. to make rules in re- 
spect of procedure it confers upon it also 
the right to prescribe limitation. To this 
end has been cited the case of Lopez v. 


Burslem (1843) 4 Moo PC 300 and 
Ruckmoboye v. Lullobhov Motichand 
(1849-54) '5 Moo Ind App 234 (PC). An 


examination of these cases would show 
that what was being considered was 
whether the law of limitation was part of 
the lex fori which foreigners and persons 
not domiciled in the country have to 
follow if they have to have recourse to 
actions in that country. In the latter case 
the Privy Council observed at page 263:— 

“The arguments in support of the 
plea are founded upon the legal character 
of a law of limitation or prescription and 
it is insisted. and the Committee are of 
opinion correctly insisted that such legal 
character of the law of prescription has 
been so much considered and discussed 
among writers upon jurisprudence. and 
has been so often the subject of legal deci- 
sion in the courts of law of this and other 
countries that it is no longer subiect to 
doubt and uncertainty. In truth. it has 
become almost an axiom in jurisprudence. 


that a law of prescription. or law of | 


limitation, which is meant by that deno- 
mination. is a law relating to procedure 
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having reference only to. the lex fori.” 
These observations as well as those in the 
earlier case must be understood in the 
light of the principles governing conflict 
of laws. What was in fact being examined 
was whether they are part of the vro- 
cedural law in the sense that the Munici- 
pal laws will be applicable on the aues- 
tion of limitation for the commencement 
of actions because if limitation was purely 
a question of substantive law that would 
be governed by the law of the country of 
tne domicile of the person who is having 
recourse to the Courts of the other 
country. In other words the substantive 
rights of the parties to an action are gov- 
erned by a foreign law while all matters 
pertaining to procedure are governed ex- 
clusively by the lex fori. 


8. The cases cited at the Bar of 
the various High Courts in this country 
show that they were construing the rules 
prescribing limitation in respect of pro- 
ceedings in Court i. e. proceedings after 
the institution of the suit or filing of the 
Appeal. In Sennimalai Goundan v. Palani 
Goundan AIR 1917 Mad 957. the question 
was whether the High Court by framing 
a rule under Section 122 Civil Procedure 
Code could make Section 5 of the Limita- 
tion Act applicable to applications under - 
sub-rule (2) of Rule 13 of Order IX, 
While holding that it could Coutts Tro- 
tter. J. as he then was made this perti- 
nent observation: 


“Whatever may be the case of the 
statute prescribing say 3 vears for an 
action to be brought I am quite clear thaf 
the Articles in the Act limiting applica- 
tions of this nature which are almost 
entirely interlocutory deal clearly with 
Matters Of procedure.....ss..... = 


This was also the view of the Full Bench 
in Krishnamachariar v. Srirangammal 
ILR 47 Mad 824 = (AIR 1925 Mad 14) 
(FB) which was followed by the Bombay 
High Court in Pandarinath v. Thakoredas 
ILR 53 Bom. 453 = (AIR 1929 Bom. 262) 
It was contended in Velu FPillali v. Sevuga 
Perumal Pillai AIR 1958 Mad 392 that 
R. 41 (A) (2) of the Appellate Side Rules 
of the Madras High Court providing for 
the presentation of a petition to the High 
Court within 90 davs from the date of 
the order passed in an execution pro- 
ceedings was ultra vires. because the 
High Courts were not entitled by rules to 
regulate or enlarge the periods in the 
Limitation Act in respect of the proceed- 
ings to which the Limitation Act apply 
This contention was neratived on the 
ground that such a power was inherent in 
Section 122 of the Civil Procedure Code. 
The argument of the petitioner that he 
had a vested right to go un in revision af 
any time and that the decision of the Full 
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Bench in ILR 47 Mad 824 = (AIR 1925 
Mad 14) does not affect his right. was re- 
jected on the ground that S. 122 Civil 
Procedure Code empowers the Hish 
Courts to make rules regulating their 
own procedure and the rrocedure of the 
subordinate Courts subiect to their sup- 
erintendence. 


9. There were earlier decisions of 
the Allahabad High Court and Lahore 
High Court as also a decision of the Bom- 
bay High Court rendered under Sec- 
tion 602 of the old Civil Procedure Code 
referred to by Krishnan J. in his referr- 
ing order in Krishnamachariar’s case. ILR 
47 Mad 824 = (AIR 1925 Mad 14) (EB) 
which took the view that the High Court 
has not the power by rule under Sec- 
tion 122 or the corresponding Section 602 
of the old Civil Procedure Code to make 
rules for altering the per-od of limitation 
prescribed by the Indian Limitation Act. 
see Narsingh Sahai v. Sheo Prasad. ILR 
40 All 1 = (AIR 1918 A1 389) (FB) and 
Chunilal Jethabhai v. Dahyabhai Amulakh 
(1908) ILR 32 Bom 14 (FB). Again 
a similar question arose as to whe- 
ther clause 27 of the Leiters Patent of 
the Lahore High Court (there are similar 
clauses in the Letters Patent of the other 
High Courts) could valid-_y empower the 
making of rule 4 prescribing a period for 
filing an appeal under Clause 10 of the 
Letters Patent. Clause 27 of the Letters 
Patent empowered the High Court from 
time to time to make rules and orders for 
regulating the practice of the Court etc. 
This Court in Union of India v. Ram 
Kunwar 1962-3 SCR 313 = (AIR 1962 SC 
247) approved the view of a Full Bench 
of the Punjab High Court in Puniab 
Co-operative Bank Ltd v. Official Liqui- 
dators Punjab Cotton Press. Co. Ltd. (in 
liquidation). AIR 1941 Lah 257 (FB) 
where it was held that rtle 4 is a special 
law within the meanings of Section 29 (2) 
of the Limitation Act. Subba Rao J. as he 
then was said at page 321): 


“Rule 4 is made by the High Court in 
exercise of the legislative power conferr- 
ed upon the said High Court under Cla- 
use 27 of the Letters Patent. As the said 
rule is a law made in respect of specal 
cases covered by it, it wculd certainly be 
a special law within the meaning of Sec- 
tion 29 (2) of the Limitation Act.” 


In that case no question was raised as to 
whether Rule 4 was deaHng with a pro- 
cedural matter or dealt w th a substantive 
right. These cases are of little assistance 
and if at all they lay down the principle 
that interlocutory proceedings before the 
Court do not deal with substantive rights 
and are concerned with mere procedure 
and can be dealt with by rules made under 
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the powers conferred on the High Court 
to regulate the procedure. It is therefore 
apparent that whether the fulfilment of a 
particular formality as a condition of en- 
forceabiliiy of a particular right is pro- 
cedural or substantive has not been, as 
we had already noticed free from diffi- 
culty. What appears to be a self evident 
principle will not become so evident 
when we being to deyise tests for dis- 
tinguishing procedural rule from sub- 
Stantive law. It appears to us that there 
is a difference between the manner in 
which the jurisprudential lawyers con- 
sider the question and the way in which 
the Judges view the matter. The pre- 
sent tendency is that where a question of 
limitation arises. the distinction between 
so called substantive and. procedural 
statutes of limitation may not prove to be 
a determining factor but what has to be 
considered is whether the statute exting- 
uishes merely the remedy or extinguishes 
the substantive right as well as the 
remedy. Instead of generalising on a 
princival the safest course would be to 
examine each case on its own facts and 
circumstances and determine ‘for instance 
whether it affects substantive right and 
extinguishes them or whether it merely 
concerns a procedural rule only dealing 
with remedies. or whether the intend- 
ment to prescribe limitation is descern- 
ible from the scheme of the Act or is 
inconsistent with the rule making power 
etc. 


10. Apart from the implications 
inherent in the term procedure appearing 
in Section 96 (1) (b) the power to pre- 
scribe by rules any matter falling within 
the ambit of the term must be the “pro- 
cedure to be followed in proceedings be- 
fore such Court”. The word “in”. em- 
phasised by us. furnishes a clue to the 
controversy that the procedure must be 
in relation to proceedings in Court after 
it has taken seisen of the matter which 
obviously it takes when moved by an ap- 
plication presented before it. If such be 
the meaning the application by which the 
Court is asked to adjudicate on a matter 
covered by Section 75 (2) is outside the 
scope of the rule making power conferr- 
ed on the Government. 


11. In the East & West Steamship 
Co. George Town. Madras v. S. K. 
Ramalingam Chettiar, 1960-3 SCR 820 = 
(AIR 1960 SC 1058) one of the questions 
that was considered by this Court was 
whether the clause that provides for a 
suit to be brought within one vear after 
the delivery of the goods or the date 
when the goods should have been deliver- 
ed. only prescribes a rule of limitation or 
does it also provide for the extinction of 
the right to compensation after certain 


1940 S.C. 


period of time. It was observed by mae 
Gupta. J. at page 836: 


“The distinction between the extinc- 
tion of a right and the extinction of a 
remedy. for the enforcement of that 
right though fine, is of great importance, 
The legislature could not but have been 
conscious of this distinction when using 
the words “discharged from all liability” 
in an article purporting . to prescribe 
rights and immunities of the shipowners. 
The words are apt to express an inten- 
tion of total extinction of the liability 
and should. specially in view of the in- 
ternational character of the legislation. 
be construed in that sense. It is hardly 
necessary to add that once the _liabilitv 
is extinguished under this clause there 
is no scope of any acknowledgment of 
liability thereafter”. 


12. What we ‘have fo agnaiden is. 
apart from the question that the Govern- 
ment on the terms of Section 96 (1) (bÌ 
is not empowered to fix periods of limita- 
tion for filing applications under Sec- 
tion 75 (2) to move the Court whether 
on an examination of the Scheme of the 
Act, Rule 17 affects substantive righis 
by extinguishing the claim of the Cor- 
poration to enforce the liability for con- 
tributions payable as the Appellant. 


13. An examination of the pur- 
Howe and intendment of the Act and the 
scheme which it effectuates. leaves no 
doubt that it was enacted. for the bene- 
fit of the employees and their depend- 
ents. in case of sickness. maternity and 
‘employment iniury’. as also to make 
provision for certain other matters. Sec- 
tion 40 makes the employer liable in the 
first instance to pay the contributions of 
the employer as well as the emplovee to 
the Corporation subject to the recovery 
from the employee of the amount he is 
liable to contribute. This liability . on 
the employer is categorical and manda- 
tory. He is further required under Sec- 
tion 44 to submit to the Corporation re- 
turns as specified therein, Chapter V 
comprised of Sections 46 to 73. deals 
with the benefits which includes among 
others. sickness and disablement benefit 
of the employee. his eligibility for receiv- 
ing payments and the compensation pay- 
able to his dependents. If the employer 


fails or neglects to pay the contributions ° 


as required. the Corporation has the 
right to recover from him under Sec- 
tion 68. the amounts specified in that 
Section as an arrear of land revenue. 
Section 94 provides that the contributions 
due to a Corporation: are deemed to be 
included in the debts under the Insolv- 
ency Acts and the Companies Act and 
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are given priority over gather debts in the 
distribution of the- property of the in- 
solvent or in the distrikution of the as- 


` Sets of a Company in liquidation. Chap- 


ter VI deals with adiudication of disputes 
and claims. of which S. 74 provides 
for the Constitution of the Insurance 
Court Section 74 specifies the matters to 
be decided by that Court: Section 76 and 
Section .77 deals. with the institution and 
commencement of proceedings and Sec- 
tion 78 with the powers of the Insurance 
Court. Section 80 deals with the non-act- 
missibility of the claim if not made 
within twelve months ater the claim is 
due, while Section 82 (3) prescribes the 
period within which an appeal should be 
filed against the order cf the Insurance 
Court. These provisions in our view un- 
mistakably indicate taat: the whole 
scheme is dependent uncn the contribu- 
tions made by the emplover not only with 
respect to the amounts pavable by him 
but also in respect of those payable bv the ' 
employee. No limitation has been fixed 
for the recovery of these amounts by the 
Corporation from the employer: on the 
other hand Section 68 empowers the Cor- 
poration to resort to coercive process. If 
any’ such steps are proposed to be taken 
by the Corporation and the emplover is 
aggrieved he has a right to file and apply 
to the Insurance Court and have his claim 
adjudicated by it in the same way as the 
Corporation can prefer = claim in a case 
where the liability to vay is disputed. - 
Section 75 (2) (d) clearly envisages this 
course when it provides that “the claim 
against a principal employer under Sec- 
tion 68” shall be decided by the Em- 
ployees Insurance Court. It may be use- 
ful: to read Section 68 anc 75 (2) (d) which 
are given below: 


Section 68 “(1) If any principal employer 
fails or neglects to pay any contribution 
which under this Act he is liable to pav 
in respect of any employ2e and by reason 
thereof such person becomes disentitled 
to anv henefit or entitled to a benefit on 
a lower scale. the Corporation should 
have been paid by the principal emplover 
pay to the person the benefit at the rate 
to which he would have been paid by the 
principal emplover. pay to the person the 
benefit ‘at the rate to which he would 
have been entitled if the zailure or neglect 
had not occurred and the -Corporation 
shall be entitled to recover from. the prin- 
cipal employer either— 


ü) the difference between. the 
amount of benefit whick is paid by the 
Corporation to the said person and the 
amount of the benefit waict would have 
been payable on the basis of the contribu- 
tions which were in fact paid by the em- 
ployer: or 
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(ii) twice the amount of the contribu- 


tion which the emplover failed or neglect- | 


ed to pay; whichever in greater. 


(2) The . amount recoverable under 
this Section may be rezovered as if it 
were an arrear of land revenue.” 

Section 75 (2) “The following claim shall 
be decided by the Emp.ovees’ Insurance 
Court, namely:— 

xx xx . == 

(d) Claim againsf a principal em- 
ployer under Section 687” 

It is contended by the kearned Advocates 
for the Appellant that Section 68 is a 
crucial provision as it indicates that the 
right of the Corporation to enforce its 
claim for payment has been preserved 
subject to the provision that the omission 
or neglect by the principal emplover to 
make contribution deprives the employee 
of any benefit either tctally or at a re- 
duced scale. It is only in these circum- 
stances he submits that the Corporation 
can recover the amount by coercive pro- 
cess but in any other case the Corporation’s 
claim to recover by an application to the 
Insurance Court can be made subiect to 
a period of limitation by a rule made 
under Section 96 (1) (b). We are unable 
to appreciate the logic of this submission 
because the benefit of ar employee can be 
negatived or partially admitted for in- 
stance either by reason of the employer 
not showing him in the return as an em- 
ployee of his on showing him as drawing 
a lesser wage that what he is entitled to 
or as it may happen mostly when he fails 
make the payments even according to 
the returns made by him. In all these cases 
the employee’s benefits will be affected be- 
cause the basis of the seheme of conferr- 
ing benefit on the employee is the con- 
tribution of both the emplover and the 
employee. It is clear therefore that the 
right of the Corporation to recover these 
amounts by coercive process'is not re- 
stricted by any limitation nor could the 
Govt. by recourse to the. rule making 
power prescribe a period in the teeth of 
Section 68. What Secticn "75 (2) is em- 
powering is not necessarily the recovery 
of the amounts due to the Corporation 
from the employer by r=course to. the In- 
surance Court but also the settlement of 
the dispute of a claim by the Corporation 
‘against the principal emplover which im- 
plies that the principal employer also can 
where he disputes the claim made and 
action is proposed to be taken against him 
by the Corporation uncer Section 68 to 
recover the amounts said to be due from 
him. While this is so shere is also -no 
impediment for the Corporation itself to 
apply to the Insurance Court to deter- 
mine a dispute against an emvlover where 
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it is satisfied that such a dispute exists. 
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In either case neither Section 68 nor Sec- 
tion 75 (2) (d) prescribes a period of 
limitation. It may also be mentioned that 
S. 77 which deals with the commence- 
ment of the proceedinys. does not provide 
for anv limitation for: filing an applica- 
tion to the Insurance Court even though 
it provides under sub-section (2) of that 
Section that every such application shail 
be in such form and shall contain suza 
particulars and shall be accompanied by 
such fee. if any that may be pre- 
scribed by rules made by the State Govt. 
in -consultation with the Corporation. 
This was rrobably an appropriate provi- 
sion In which the legislature if it had in- 
tended to prescribe a time for such abp- 
plications could have provided. Be that 
as it may in our view the omission to pro- 
vide a reriod of limitation in anv of these 
provisions while providing for a limitation 
of a claim by an emplovee for the pav- 
ment of any benefit under the regulations 
shows clearly that the legislature did nof 
intend to fetter the claim under Sec- 
tion 75 (2) (d). It appears to us _ thab 
where: the legislature clearly intends to 
provide specifically the period of limita- 
tion in respect of claims arising there 
under. it cannot be considered to have 
left such matters in respect of .claims 
under some similar provisions to be pro- 
vided fcr by the ‘rules to be made by the 
Government under its -delegated powers to 
prescribe the procedure to be followed in 
proceedings before such Court. What is 


‘sought: to be conferred is the power to 


make rules for regulating the procedure 
before the Insurance Court after an ap- 
plication has been filed and when it is 
seized of the matter. That apart the nat- 
ure of the rule bars the claim itself and 
extinguishes the right which is not within 
the pale of procedure. -Rule 17 is.of such 
a nature and is similar in terms to Sec- 


` tion 80. There is no vain-saving the fact 


that if an employee does not file an ap- 
plication before the Insurance Court with- 
in 12 months after the claim has become 
due. or he is unable to satisfy the In- 
surance Court that there was a reason- 
able excuse for him in not doing so. his 
right to receive payment of any benefit 
conferred by the Act is lost. Such a pro- 


-vision affects substantive rights and must 


therefore be dealt with by the legislature 
itself and is not to be inferred from the 
rule making power conferred for regula- 
ting the procedure unless that is specifi- 
cally provided for. It was pointed - ovt 
that in the Constitution also where the 
Supreme Court was authorised with the 
approval of the President to make rules 
for regulating generally the practice and 
procedure of the Court. a specific power 
was giyen to it by Art. 145 (1) (b) to pre- 
scribe limitation for- entertaining appeals 


1942 S. C; 
before if. It is therefore apparent that 
the legislature does not part with the 
power to prescribe limitation which it 
fiealously retains to itself unless it intends 
to do so in clear and unambiguous terms 
or by necessary intendment. The view 
taken by the Madhya Pradesh. Madras, 
Punjab and Andhra Pradesh High Courts 
in the cases already referred to are in con- 
sonance with the view we have taken. In 
the decision of the Punjab High Court. 
Dua. J. as he then was expressed the view 
of the Full Bench with which Falshaw C, 
J. and Mahajan J. agreed. After exa- 
mining the provisions of the Act he ob- 
served at page 170-171:—.: 


“At this stage..I consider if appr- 
opriate to point out, what is fairly well 
recognised. that what is necessarily or 
Clearly implied in a statute is an effectual 
as that. which is expressed because it 
often speaks as plainly by necessary in- 
ference as in any other manner. The pur~ 
poses and aims of an Act as discernible 
from its statutory scheme are accordingly 
important guide-posts in discovering the 
true legislative intent. One who considers 
only the letter of an enactment goes but 
skin deep into its true meaning to be false 
to fathom the real statutory intent it is 
always helpful to inquire into the object 
intended to be accomplished. 


Considering the entire scheme of the 
Act before us. it is quite clear that fixa- 


tion of any period of limitation for the. 


Corporation to realise the contributions 
from he employer may tend seriously to 
obstruct the effective working and jen 
forcement of the scheme of insurance.” 


It may be of interest to notice that 
Falshaw C. J. had earlier taken a different 
view in Chanan Singh v. Regional Dir- 


ector. Employees State Insurance Cor-. 


poration, (AIR 1963 Puni 422) but said 
that he had no hesitation in agreeing with 
Dua J.’s view because he realised that his 
earlier view was based on an over simpli- 
fication. In the latest case the Andhra 
Pradesh High Court also following the 
earlier decision of Madhya Pradesh, 
Madras and Puniab held that the State 
Govt. had exceeded its powers to frame 
Rule 17-as no such power to prescribe 
limitation under the provisions of Sec- 
tion 96 (1) (b) or under Section 78 (2) can 
be said to have been delegated to the 
State Govt. We however. find that Sec- 
tion 78 (2) does not delegate any power to 
the Government to make rules but only 
requires the Insurance Court to follow 
‘such procedure as may be prescribed by 
rules made by the State Govt.” which 
rules can only be made under Section 96 
of the Act. In the view we have taken 
it is unnecessary to examine the question 
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whether legislative practice also leads io 
the same conclusion though in the Mad- 
ras and the Punjab decisions that was 
also one of the grounds given in support 
of their respective conclusions. The con= 
trary view expressed by a Bench of the 
Allahabad High Court is in our opinion 
not good law. We may before parting 
with this case point out that the legisla- 
ture has since chosen to specifically pre- 
scribe 3 years as limitation period by 
addition of sub-section (1-A) to Section 77 
while deleting Section 80. Section 77 (1A) 
provides that “Every such application 
shall be made within a period of three 
years from the date on which the cause 
of action arose”. By this amendment the 
claim under clause (d). as well as. the one 
under clause (f) of sub-saction (2) of Sec- 
tion 75 which provides for the adiudica- 
tion of a claim by the Insurance Court 
for the recovery of any benefit admissible 
under the Act for which a separate limita- 
tion was fixed under Section 80. is now 
to be made within 3 vears from the date 
of the accrual of the cause of action. This 
amendment also confirms the view taken 
bv this Court that the power under Sec- 
tion 96 (1) (b) does not empower the Gov- 
ernment to prescribe by rules a period of 
limitation for claims under Section 75. Jn 
the result this Appeal is dismissed with 


Appeal dismissed. 





AIR 1972 SUPREME COURT 1942 
(V 59 C 366) = 
1972 LAB. I. C. 760 (V 5 C 141) 


(From: Award of Industrial Tribunal. 
Maharashtra. Bombay)* 


€C. A. VAIDIALINGAM AND P. 
JAGANMOHAN REDDY. JJ. 


Vegoils Private Ltd. Appellant v. The 
Workmen. Respondents. 


Civil Apeal No. 620 of 1971. D/- 10- 
9-1971. 


(A) Industrial Disputes Act (1947), 
Section 19 — Contract labour — Aboli- 
tion of — If the work for which contract 
labour is employed is incidental to and 
closely connected with the main activity 
of the industry and is of a perennial and 
permanent nature, the abolition of con- 
tract labour would be justified. Practice 
obtaining in other industries in or about 
the same area must also be taken into 
consideration. (X-Ref:— Contract Labour 
(Regulation and Abolition) Act (1970), 


*(Ref (IT) No. 110 of 1967. D/- 20- 
11-1970 — Ind. Tri. Maha — Bom..) 


10/JO/E704/71/DVT 


1972 
S. 10) AIR 1960 SC 948 and (1966) 1 Lab 


LJ 717 (SC) and AIR 1967 SC 1206 
Followed. (Paras 26 and 31) 


(B) Contract Labour (Regulation and 
Abolition) Act (1970), Pre — Obiect of the 
Act is to regulate and to improve the 
conditions of service of contract labour 
and not merely to abolish contract labour. 
(X-Ref:— S. 10). (Paras 41 and 42) 


(C) Contract Labour (Regulation and 
Abolition) Act (1970), Sec. 10 — Power 
to abolish contract labour in any esta- 
blishment is vested in appropriate Gov- 
ernment and its decision in that respect 
is final. Industrial Tribunal has no juris- 
diction to decide the question of abolish- 
ing contract labour — Even if award 
abolishing contract labour is passed bv 
Industrial Tribunal, it cennot be enforced 
after commencement of the Central Act. 
(1970) (X-Ref:— Industrial Disputes Act 
(1947), Section 10), (Paras 45, 46) 


(D) Contract Labour (Regulation and 
Abolition) Act (1970). Section 10 — Con- 
tract labour — Loading and unloading — 
Where the facts show the drastic varia- 
tion in the nature of work that has to be 
done by the contractor regarding loading 
and unloading of the wagons and trucks 
and that in other similar establishments 
also the work is not done by regular work- 
men, the work cannot be said to be of 
permanent or perennial nature. Hence 
direction for abolition of contract labour 
in respect of loading and unloading can- 
‘not be issued. (Para 48) 

(£) Contract Labour (Regulation and 
Abolition) Act (1970), S. 10 — Abolition 
of contract labour — Establishment car- 
rying business of mantfacturing edible 
oils. soap etc. Held, feeding of hoppers 
Was an essential part of the industry. The 
work being of perennial nature could be 
done by permanent emp_oyees, Direction 
to abolish contract labour held, valid. 

(Para 19) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1206 (V 54) = 
(1967) 2 SCR 391. National Iron 
& Steel Co. Ltd. v. State of West l 
Bengal 29 
(1966) 1966-1 Lab LJ 71% = 12 Fac 
LR 226 (SC). Shibu Metal Works 
v. Their Workmen 29 
(1960) AIR 1960 SC 948 (V 47) = 
(1960) 3 SCR 466. Standard 
Vacuum Refining Co. of India Ltd. 
v. Its Workmen 24, 25 
M/s. .G B. Pai and P. N. Tiwari, 
Advocates and Mr. O. C. Mathur. Advu- 
cate of M/s. J. B. Dadachanji and Co. for 
the Appellant. 


The folfowing Judgment of the Court 
was delivered by 

VAIDIALINGAM. J:— This appeal. 
by special leave. is directed against the 
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award (Part-1) dated November 20. 1970 
of the Industrial Tribunal. Maharashtra. 
Bombay in Reference (I. T. No. 110 of 
1967). 

2. The reference was made by 
notification dated April 17. 1967 and 
three questions were referred for adjudi- 
cation. We are not concerned in these 
proceedings with the subiect matter of 
dispute relating to demand Nos. 2 and 3. 
Part 1 of the award. against which this 
appeal is referred. related to demand 
No. 1. which was as follows:— 

“Demand No. 1 — Abolition of con- 
tract system: 

The Company shall abolish the con- 
tract system in whatever form and in any 
department of the company existing at 
present and the workmen employed pv 
the contractors shall be treated as the 
Company’s regular employees and all the 
benefits of service conditions and wages 
available to the company’s employees. 
will be extended to them.” 

3. Jt will be seen that the above 
demand consisted really of two parts: (a) 
that the contract system should be 
abolished. and (b) that the workmen em- 
ployed by the.contractor should be treat- 
ed as the appellant’s regular employees 
with all the benefits of service conditions 
that are available to the regular em- 
ployees of the Company. 


4, The original parties to the re- 
ference were the Swastik Oil Mills Ltd 
Wadala, Bombay and the workmen em- 
ployed therein as represented by the 
Dyes and Chemical Workers Union. Prior 
to its incorporation in 1968 the appellant 
Company was carrying on business of 
manufacturing edible oils. soaps and its 
by-products such as glycerine and deoiled 
cake meal in the name of Karamchand 
Premchand Private Limited. In or about 
March, 1970 the latter firm was taken 
over by the appellant Company. The said 
business was originally carried on bv 
Swastik Oil Mills Limited which by the 
orders of the High Courts of Bombay and 
Gujarat was amalgamated with Karam- 
chand Premchand Private Limited 
on April 18. 1967. Since the taking 
over of the said Karamchand Prem- 
chand Private Limited by the Vegoils 
Private Limited. namely. the appell- 
ant. the latter has been carrying on 
the said business. 


5. In connection with its business. 
the appellant employs about 700 per- 
manent workmen at its factory in Wadala. 
Bombay. According to the appellant. if 
has been employing for more than 30 
years a contractor for loading. unloading. 
weighing and stacking materials and bags 
and feeding the hoppers. It may be men- 
tioned at this stage that the workmen 
had raised a dispute under demand No. if 
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regarding the abolition of the contract 
System of employing labour in the two 
departments of the appellant. namely. (i) 
in the canteen section. and (ii) in the 
Seeds godown and the solvent extraction 
plants section. But before the Industrial 
Tribunal the Union did not press their 
demand for abolition of contract labour 
In respect of the canteen section. As a 
consequence the Industrial Tribunal in 
the award has rejected the claim of the 
Union for abolition of the contract svstem 
fin the canteen section. Therefore. we will 
make no further reference to the stand 
taken by the parties regarding this Sec- 
tion in our judgment. 


6. We will now refer to the stand 
taken by the appellant and the Union re- 
garding the abolition of contract labour 
in respect of seeds godown and the sol- 
vent extraction plants. The stand taken 
by the Union in its statement of claim 
dated May 30. 1967 was briefly as follows: 


T. The Company had work in this 
section which was of a regular and con- 
tinuous nature. The work in that sec- 
tion was not intermittent or accidental 
type. The work required to be perform- 
ed is of loading and unloading seed bags 
and also to feed the hoppers for the re- 
quirements of solvent extraction plants. 
The product left after the process of sol- 
vent extraction also is to be filled in gunny 
bags. All these items of work are of a 
permanent nature and was being re- 
gularly carried out by the contractor’s 
workmen by employing on an average 
more than 200 workmen. The work be- 
ing of a continuous nature is being carri- 
ed out throughout the vear. Further this 
type of work is. an essential part of the 
solvent extraction unit. As the jobs were 
essentially connected with the dav to day 
work of the Company. and as thev were 
continuous the employment of a con- 
tractor for getting these types of work 
done. is nothing but an unfair labour 
practice adopted by the appellant. The 
employment of contract labour has been 
disapproved by the various Committees 
and Commissions. This Court has also 
discussed and laid down principles regard- 
ing the employment of contract labour. 
The labourers working under a contractor 
were at his mercy and were not getting 
the benefits which the permanent em- 
ployees of the appellant Company are 
normally entitled to. To avoid giving the 
benefit to such workmen. the Company 
has adopted the device of: having the 
work done by contract labour. The de- 
mand for abolition of contract labour is 
fair and reasonable and as such the de- 
mand has to be acceded to. 

8-9. In the written statement dated 
July 22. 1967. which was originally filed 
by the Swastik Oil Mills Limited. the 
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Company took up the following conten- 
tions: i l 


Wherever the work was of a peren- 
nial nature. the Compeny has been 
having that work done oaly by its per- 
manent employees. But where certain 
items of work were of intermittent and 


- Sporadic nature and irregular in its work- 


ing. to ensure efficiency. economy and 
proper working the appellant had to 
engage contract labour. In respect of the 
seeds godown and solvent extraction 
plants. the appellant classified the type 
of work into four parts: i) unloading of 
seeds and cake bags from railway wagons 
and motor trucks and stacking the same 
in the godown for easy :dentification in 
separate lots. (ii) loading of deoiled cake 
meal bags into motor Icrries and wagons 
whenever they had to be despatched from 
the factory. (iii) feeding cf cake in the 
hoppers which in turn fezd the solvent 
extraction planis throusk a system of 
Iong acre conveyors and other necessary 
equipment:. and (iv) filling. weighing and 
stacking of small bags. 


10. The full particulars regarding 
the type of work involved in the above 
four items were viven. All these items of 
work were of an intermittent and irregu- 
lar nature. The loading and unloading in 
Wagons and trucks was nota regular af- 
fair but dependent on the availability 
of railway wagons and trucks. The feed- 
ing of cakesinto hoppers and filling up 
deoiled cakes were also of an irregular and 
intermittent nature. In view of these cir- 
cumstances. it was not possible to employ 
permanent workmen to carry out the said 
items of work. - Further. legislation re- 
garding the regulation and abolition of 
contract labour was pein2 contemplated 
by the Central Government and the State 
of Maharashtra. Various charts relating to 
the approximate number cf workmen em- 
ployed their hours of work as well as the 
days on which they were employed for 
these items of work by the contractor 
were also given. In view of the peculiar 
type of these items of wcrk. the demand 
of the Union, for abolition of contract 
labour was not justified. 


11. The Industrial ‘Tribunal Con- 
sidered the demand under two heads (i) 


the abolition of contract labour. and (ii) - 


treating the workmen emploved by the 
contractor as regular employees of the 
Company and giving them all the benefits 
of service conditions. wnich the per- 
manent employees were entitled to. 


12. So far as the second part of 
the above demand is conzerned. the In- 
dustrial Tribunal rejectel fhe Union’s 
claim. According to the Industria] Tri- 
bunal the Union has not placed any 
material: nor made out any case iustifving 


a 


1972 


this part of the claim. In this connect:on 
the Industrial Tribunal relied upon -he 
evidence of the contractor Shri .Giri as 
well as the documents filed by him end 
has come to the conclusion that the per- 
sons working under the contractor were 
not his permanent emplovzes and that on 
the other hand. they were free to-go end 
work on any day under anvbody else. In 
view of this circumstance the Industrial 
Tribunal held that there was no relation- 
ship of permanent employees betwen 
the contractor and the labour force enza- 
ged by him for the daily work which he 
had to get done under the contract. 
Hence this part of the cleim to treat ihe 
contractors workmen «és regular em- 
ployees of the Company was reiected. 


_ I3. Regarding the first part of the 
demand. namely. abolition of contract 
labour. the appellant adduced volume of 
evidence. oral as well as documentery. 
The documentary evidenze consisted of 
various charts prepared not only bv the 
appellant but also by the _ contrac-or: 
Shri Giri. giving particulars about the 
number of workmen emploved. the hcurs 
of work done by them. as well as the 
davs on which there was no work at all 
to be done. Some of the officers of the 
appellant Company as well as the on- 
tractor gave evidence regarding the man- 
ner in which the work was done in the 
seeds godown and the solvent extract on. 
plants: In particular. the appellant ted 
evidence to show that the work of loacing 
and unloading in wagon and lorries was 
not of acontinuous nature. The arrivel of 
wagons on any particular dav: was un:<er- 


tain. Nevertheless. the contractor has ta 


be ready to clear the wagons as and wien 
ft arrives within the time allowed by the 
railway authorities. otherwise heavy de- 
murrage had to’ be paid. While on cer-ain 
days no wagon at all wil arrive. on «er- 
tain other days suddenly a large number 
of wagons will arrive necessitating the 


‘clearance of the goods promptly and im- 


mediately for which purpose the contrac- 
tor was alwavs having workmen read to 
meet the situation. This type of work. 
according to the appellant companv. cculd 
be done efficiently and promptly only by 
a contractor. 


14. The Union. on the other hend. 
placed reliance upon the charts furn-sh- 
ed by the appellant and the contra:tor 
and pleaded that the work was of a con- 
tinuous and: perennial nature which cculd 
be. very efficiently discharged by the per- 
manent employees of the appellant Com- 
any.| The Union also referred to the 
practice obtaining in certain other @m- 
panies doing similar business in the erea 
and pointed out that the tvpe of work 


that [was being done by the appelant, 
through a contractor was being done ia 


F 


Vegoils (P). Ltd. v. The Workmen (Vaidialingam J.) 


S. C. 1945 _ 


those concerns by their permanent work- 
men. 


15. The Industrial Tribunal con- 
sidered the affidavit filed by Vallabhdas 
A. Parikh, who was at the material time 
the Production Director of the Swastik 
Oil Mills. But he was not available for 
giving evidence, hence the Company re- 
lied on the affidavits filed by Anirudhha 
R. Shah,: the Head Time-keeper and 
Ramanlal M. Desai. who was incharge as 
the Head of the Department of the solvent 
section. crushing section. refinery and 
refined filling sections of the appellant. 
Further the business Manager of the ap- 
pellant Shri Rainikant C. Nanavati had 
also filed an affidavit. The contractor 
Giri also gave evidence on behalf of the 
appellant. Such of those witnesses who 
had given affidavits supporting the claim 
of the appellant were cross-examined by 
the Union. The Industrial Tribunal placed 
reliance on the evidence of Ramanlal M. 
Desai, who was the Head of the Denart- 
ment of the solvent section. This witness 
gave particulars regarding the ‘approx1- 
mate number of days that the solvent ex- 
traction plant worked in the years 1967. 


` 1968 and 1969. From his evidence it was 


clear that out of 365 days in 1967. the 
plant did not work for 65 days because of 
non-availability of raw materials and ıt 
had to be closed for general cleaning and 
repairs for about 23 days. Similarly it re- 
mained close for 6days due to holidavs 
and for 8 days due to power failure. 
During all the ‘other days the plant was 
working. The position in 1968 and 1969 
was more or less substantially similar. 
Even in cross-examination Ramanlal M. 
Desai admitted that the solvent extrac- 
tion plant was working for about 300 
days out of 365 davs in the vear and that 
the solvent extraction plant was working 
in three shifts. The contractor Giri also 
gave evidence regarding the number ox 
workmen engaged by him regarding wne 
solvent extraction plant. The Industrial 
Tribunal is of the view that the work of 
feeding the hoppers. in view of the eviden- 
ce referred to above. cannot be said to be 
intermittent or sporadic. On the other 
hand. feeding of hoppers in the solveut 
extraction plant is intimately and closely 
connected with the principal activity of 
the appellant namely. that of crushing oil 
cakes and oil seeds for extraction of oil 
and other chemical production. In this 
view the Industrial Tribunal held that the. 
work of feeding the hoppers and other 
allied process connected with the filling of 
bags with deoiled cakes must be consider- 
ed to be a necessary and integral part of 
the Industry carried on by the appellant. 


The Industrial Tribunal is also of the 


view that the work of feeding the hovvers 
and other activities connected with th~ 


' incidental to the nature of the 
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Same are of a permanent nature. In con- 
sequence the Industrial Tribunal held that 
there was no justification for the appel- 
lant to employ contract labour for this 
purpose. 


16. Mr. G. B. Pai. learned counsel. 
for the appellant. no doubt attacked 
this finding of the Industrial Tribunal. 
According to the learned counsel the evi- 
dence in this regard has not been properly 
appreciated and the Industrial Tribunal 
committed an error in holding that the 
work connected with feeding of the hon- 
pers and other activities connected with 
the same are of a permanent and per- 
ennial nature. 


17. The Union though served 
has not chosen to appear in this appeal. 
But Mr. Pai has drawn our attention to 
all the relevant materials on record. 


18. We are not inclined to accent 
the contention of Mr. Pai that the direc- 
tion given by the Industrial Tribunal 
abolishing the contract labour regarding 
the work of feeding the hoppers and 
other allied activities incidental and con- 
nected therewith isin any manner errone- 
ous. The direction given in this regard. in 
our opinion is fully justified. Even ac- 
cording to the evidence of the appellants 
witnesses referred to, above. it is clear 
that the feeding of hoppers in the solvent 
extraction plant is an activity closely 
and intimately connected with the main 
activitv of the appellant. namely. crush- 
ing oil cakes and oil seeds for extraction of 
oil and other chemical production. Excep- 
ting a few davs as already referred to 
above this work has to go on continu- 
ously almost throughout the vear. .From 
this it follows that this item of work is 
industry 
carried on by the appellant. which must 
be done almost every day and there should 
be no difficulty in having regular work- 
men in the employment of the appellant 
to do this type of work. It is not as if 
that the work is of an intermittent or 
temporary nature or so little that it would 
not be possible for the appellant to em- 
ploy full time workmen for this purpose. 
Further it cannot also be said that by em-= 
ploying contract labour for this purpose 
the appellant could be enabled to keeg 
down the costs on the ground that there 
would not be sufficient work for all the 
workmen if permanent labour was em- 


- ployed. 


19. There is also on record the 
statement Ex. C., filed on behalf of the 
appellant. That statement gives the items 
of work got done by contract labour 
by three other concerns. namely. M/s. 
Godrej Soap Works. M/s. Tata Oil Mills 
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and M/s. Hindustan Lever. From the 
said statement it is seen that feeding of 
cakes in the hoppers is done by contract 
labour in the appellant Company and M/s. 
Godrej Soap Works. That work is done by 
the departmental workmen in M/s. Tata 
Oil Mills. M/s. Hindustan Lever does nof 
have any solvent extraction plant. but tha 
work of feeding the seeds in the hoppers. 
filling of cakes in the bags and stitching 
cake bags and stacking those begs are 
done by departmental workmen. There- 
fore, from this it follows that the feeding 
of hoppers is an essential part of the in- 
dustry carried on by the appellant and 
that it could very well be done by the 
departmental workmen as is being done 
by M/s. Tata Oil Mills and M/s. Hindustan 
Lever. In view of all these circumstances 
pointed out above, the direction of the 
Industrial Tribunal regarding this aspect 
is not erroneous. In fact Mr. Pai himself 
felt considerable difficulty in- satisfying 
us that there has been any wrong ap- 
proach made by the Industrial Tribunal in 
this regard. Further, the direction given 
by the Industrial Tribunal abolishing the 
contract labour in respect of feeding the 
hoppers is quite in accordance with the 
princivles laid down by this Court in 
various decisions. Those principles will 
be referred to by us when considering the 
direction given by the Industrial Tribunal 
abolishing the contract labour regarding 
loading and unloading of seeds b&gs in 
wagons and trucks. 


20. The Industrial Tribunal con: 
sidered the evidence of the appellants 
witnesses regarding loading and unload- 
ing of seeds and cake bags from railwav 
wagons and motor trucks and stacking the 
same in the godowns as well as the load- 
ing of deoiled cake meal bags in the 
motor lorries and wagons whenever re- 
quired to be despatched from the factory. 
Here again the Industrial Tribunal is of 
the view that these activities are also 
closely connected with the main industry 
carried on by the appellant and that the 
said work is also of a permanent charac- 
ter. This item of work forms an integral 
part of the process of the industry itself. 
On this reasoning the Industrial Tribunal 
held that these activities also could be 
carried on by the appellant by its per- 
manent workmen. The Industrial Tribunal 
no doubt noted that from Ex. C it is 
clear that the work of loading and un- 
loading of seed bags. cake bags from 
wagons and lorries is being done in all 
the firms. namely. M/s. Godrej Soap 
Works, M/s Tata Oil Mills and M/s Hindu- 
stan Lever situated in the same area 
including the appellant. were got done by 
contract labour. But. nevertheless the 
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Industrial Tribunalis of the view that the 
contract labour will have to be discourag- 
(Contd. on Col. 2) 
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ed. The Industrial Tribunal also referred 
to a statement filed by the appellant Ex. 
C9. The seid exhibit is as follows. 


“EMPLOYMENT POSITION—LOADING AND UNLOADING CONTRACTOR 


Month No.ofem- Tozal Average Total Maximum Minimum Total amount 
ployees  Mandays attendance working employed employed paid to contractor. 
on roll per day days per day per day. 

March, 1967 67 1176 47 25 51 Al 11,183.05 

April, 1967 64 1188 4T 25 56 43 11,800.02 

May, 1967 03 1245 48 26 5b 43 12,510.40 

June, 1967 82 1663 64 26 76 48 11,858.00 

Ao y for The Swastik Oil Mills Ltd, 
Sd. V. A. Parikh, 
Production Director.” 
21, From the above figures fur- and The Maharashtra Mathadi Hamel 


nished by the appellant. the Industrial 
Tribunal is of the view that the average 
number of employees on the roll were 
between 63 and 82 per month and that 
the total man-days rangei between 1188 
to 1669 per month. The average attendance 
per day again ranged between 46 to 47 
per day. From this statement the Indus- 
trial Tribunal drew an inf=rence that the 
total number of working days in everv 
month was between 25 oz 26 while the 
minimum and maximum rersons emplov- 
ed per day fluctuated between 41 and 46 
at the minimum and betwzen 51 to 76 at 
the maximum. The Union also placed 
very strong reliance on this document. 
Ex. C9 in support of its contention that 
the work of loading and unloading is of 
a permanent nature and that it could be 
done by the permanent emplovees of the 
Company. The Industrial Tribunal ac- 
cepted this contention of the Union and 
ultimately held that ever in respect of 
this item of work. the contract labour 
should be abolished. 


22. It must also be pointed out 
that the Industrial Tribunal has referred 
to two enactments: (1) passed by the 
Parliament and (2) by the Maharashtra 
State Legislature. to which we will refer 
later. It is the view of the Industrial Tri- 
bunal that these two enactments also suv- 
port its view that the contract labour 
should be abolished as far as possibilia. 
Ultimately. the Industrial Tribunal dir- 
ected the appellant not tc engage anv 
labourer through a contractor for the 
work of loading and unloading also with 
effect from the date after the termination 
of the present contract between the em- 
plover and the contractor. that is. after 
May 1, 1971. 


23. Mr. G. B. Pai has very strenu- 
ously attacked this finding of the Indu- 
strial Tribunal. Learned counsel raised 
three contentions: (1) The Tribunal had 
no jurisdiction to consider the question of 
abolition of ¢ontract labour in view of 
the contract labour (Regu_ation & Aboli- 
tion) Act, 1970. (Act 37 of 1970) (herein- 
after to be referred as the Central Act) 


and Other Manual Workers (Regulation 
of Employment and Welfare} Act. 1969 
(Act 30 of 1969) (hereinafter to be referr- 
ed as the State Act). (2) even on the basis 
of the principles laid down bv this Court. 
the direction to abolish contract Jabour in 
respect of loading and unloading is erron= 
eous in law; and (3) the finding that con- 
tract labour should be abolished in this 
regard is opposed to the evidence and the 
practice obtaining in other industries in 
the same areas. 


24. Before we deal with the con- 
tention regarding jurisdiction of the 
Industrial Tribunal based upon the Central 
Act and Maharashtra Act we will refer to 
the principles laid down by this Court in 
considering the question of abolition of 
contract labour which is the subiect oi 
the second contention of Mr. Pai. Accord- 
ing to the learned counsel. the principles 
laid down by this Court have been ignor- 
ed when the Industrial Tribunal directed 
abolition of contract labour regarding 
loading and unloading. There has been 
a consistent demand by the labour for 
abolishing the system of contract labour 
and that has given rise to certain indus- 
trial adjudications. the correctness of 
which has come up for consideration be- 
fore this Court. In Standard-Vacuurn 
Refining Co. of India Ltd. v. Its Workmen 
(1960) 3 SCR 466 = (AIR 1960 SC 948) 
two questions arose. namely. (i) whether 
a dispute raised by the permanent work- 
men regarding abolition of contract 
labour is an industrial dispute under Sec- 
tion 2 (k) of the Industrial Disputes Act. 
and (2) whether the directions given bv 
the Industrial Tribunal abolishing the 
contract system was justified. 


25. We are not concerned with the 
first aspect. referred to above. in the case 
before us. Regarding the second aspect. 
the Industrial Tribunal had in that case 
abolished the- contract system obtaining 
in the particular establishment. This Court 
after referring to the recommendations of 
the Royal Commissions on Labour as well 
as the opinion expressed by several 
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Labour Inquiry Committees appointed in 
different States. has expressed the opin- 
ion that in a given case the Industrial Tri- 
bunal should rest its decision not merelv 
on theoretical or abstract. objections to 
contract labour but also on the terms and 
conditions on which contract labour is 
employed and the grievance made by the 
employees in respect thereof. 
case this Court further held that the -con- 
tract labour was doing an item of work 
which was incidental to the manufactur- 
ing process. which was carried on by the 
company and that type of work was 
necessary and also of a perennial nature 
which had to be done every dav. It was 
also noted that such type of work was 
generally done by the workmen in other 
industries in the area by the regular em- 
ployees of the employer. 
these circumstances it was held by this 
Court that there should be no difficulty 
in having the said type of . work getting 
done by regular workmen of the em- 


ployer. It was also emphasised that the 


matter would be different if the work 
was of an intermittent or temporarv nat- 
ure or was so little that it would not be 
possible to employ. full time workmen for 
the purpose. This Court approved the de- 
cision of the Industrial Tribunal abolish- 
- Ing contract labour in the above circum- 
stances. The said principles laid down in 
the above decision have been referred to 
with approval and adopted in Shibu Metal 
Works v. Their Workmen (1966) 1 Lab LJ 
717 (SC). The abolition of contract labour 
bv the Industrial Tribunal was also aw 
proved in this case. In National -Iron- 
and Steel Co. Ltd. v. State of West Bengal 
(1967) 2 SCR 391 = (AIR 1967 SC 1205) 
after quoting with approval the 
principles laid down. by this Court in 
(1960) 3 SCR 466 = (AIR 1960 SC 948), 
this Court affirmed the decision of .the 
Industrial Tribunal abolishing contract 
labour on the ` ground that the emplov- 
ment of contract labour would not have 
served to keep down the costs of the em- 
-ployer on the ground that there would 
not be sufficient work for all the work- 
men if permanent labour was employed. 


26, From the princivles laid down 
by this Court and referred to above. it is 
clear that if the work for which contract 


labour is employed is incidental to and - 


closely connected with the main activitv 
of the industry and is of a perennial and 
permanent nature. the abolition of contract 
labour would be justified.’ It is also open 
to the Industrial Tribunal to have regard 
to the practice obtaining in other indus- 
tries in or about the same area. It mav 
be pointed out that most of the principles 
. laid down by this Court have been given 
- due regard in the Central Act. to which 
we will refer immediately. In our opin- 
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In view of ail. 
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ion. Mr. Pai is justified in his contention 
that the principles laid down bv this 
Court. though adverted to by the Tri- 


bunal. have not been given due regard. 
when it gave a direction regardine aboli- 


tion of contract labour regarding loading - 


and unloading. We will be discussing this 
aspect a little more elaborately when we 
deal with the third contention of Mr. Pail 
on merits. 

27. Now cominz to the first 
contention it is necessary to refer to the 
material provisions oz the two enact- 
ments. The Central Acti received the ase 
sent of the President on September 5. 
1970 and came into force on February 10. 
1970 (19717). Therefore. atthe time when 
the award was passed. the Act had receiv» 
ed the assent of the President. though if 
had not, come into force. but the State 
Act had been passed on June 13. 1969 and 
we are informed that it had come ints 
force even before the date of the award. 

28. The Central’ Act. as its pres 
amble shows was to regulate the employ- 
ment of contract labour in certain 
establishments and to provide for toa 


‘abolition in certain circumstances and for 


matters connected therewith. Under sub- 
section '(4) of Section 1. the Act applies to 
the establishments mentioned therein as 
well as to every contractor who employs 
the number of workers referred to in 
Cl. (b). There isno conzroversy that the 
Act applies to the appellant establish- 
ment. 


Section 2 defines the various 


29.: = 
expressions. Expressions “appropriate 
Government” “contract labour” “con 


tractor” “establishment” & “principal em- 
ployer” are all defined in Cls. (a) (b) ic} 
(e) and (g) respectively of sub-section (i} 
of Section 2.. Chanter II deals with the 
Advisory Board. Section 3 (1) vrovides 
for the Central Government constituting 
the Central Advisory Zontract Labour 
Board, to advise the Central .Governmenf 
with regard to matters arising out of the 
Administration of the Act..Sub-section (2) 
provides for the composition of the said 
Board and from Cl. (c) it is 
among other persons. the said Board is to 
consist of the-representetives of the con- 
tractor. workmen and the industries con- 
cerned, Under the proviso to sub-sec- 
tion (3) the number of members nominat- 
ed to represent the workmen shali nat be 
less than the number o? members nomi- 
nated to represent `the princical em- 
ployers and the contractors. Section 4 
deals with the constitution of a similar 
Advisory Board by the Etate Government. 
The said State Advisory Board is also to 
consist among other persons. *the represen- 
tatives of the industry the contractor and 
the workmen. A provisc to sub-section 3 
of Section 4 similar to the proviso to sub- 


seen that. 


OO 
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section (3) of Section 3 ras also beer en- 
acted. 


30. Chapter III deals with the re- 
gistration of establishments emplicving 
contract labour. Sections 6 to 15 are in 
this Chapter. - Section 6 deals witk the 
appointment of registering officers by the 
appropriate Government bv notification 
in the Official Gazette. S. 7 makes it 20m- 
pulsorv on the part of every princi- 
pal employer of an establishment to 
which the Act applies to make an aprlica- 
tion to the registering officer withir the 
time prescribed for registration of the 
establishment. Section 3 deals with . re- 
vocation of registration in the circum- 
stances mentioned therein. Section 9 
dealing with the effect cf non-registration 
prohibits the principal employer of an 
establishment to which the Act aronlies 
from employing contract labour if the 
establishment has not been revgiscered 
under Section 7 within the time prescrib- 
ed or in the case of an establishment In 
respect of which regiscration has been 
revoked under Section 8. Section 10. 
which prohibits the em Dlovment of con- 
tract labour and which. in our opinion is 
an important provision is as follows: 

"Section 10: Prohibition of emolov~ 
ment of contract labour:-— 


= (1) Notwithstanding anything con~ 

tained in this Act. the appropriate Gov- 
ernment may after consultation with the 
Central Board. or. as tke’ case may .3e. a 
State Board. prohibit. by notification in 
the Official Gazette employment -of con- 
tract labour in any process,. operation or 
other work in anv establishment. 


(2) Before issuing any notification 
under sub-section (1) in relation to an 
establishment. the appropriate Govern- 
ment shall have regard to the conditions 
of work and benefits provided for the 
contract labour in tkat establishment 
and other relevant factors. such as— 


(a) whether the process operation or 
other work is incidental to or necessary 
for the industry. trade. business. manu- 
facture or occupation that is carried >n in 
the establishment: 

(b) whether it is of perennial nature 
that is.to say. it is of sufficient duration 
having regard to the nature of industrv. 
trade. business. manufacture or oczupa- 
tion carried on in that establishment 

(c) whether it is done ordirarilv 
through regular workmen in that es<abli- 
_shment or an establishment similar there- 
to.. 

(d) whether it is sufficient to employ 
considerable number of wholetime work- 
men. 

Explanation— If a auestion arises 
whether any process or operation or other 
work is of perennial nzeture, the decision 
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of the appropriate Government thereon 
shall be final.” 

31. The following points emerge 
from Section 10 (1). The appropriate Gov- 
ernment has power to prohibit the em- 
ployment of contract labour in anv pro- 
cess, operation or other work in any 
establishment: (2) Before issuing a notifi- 
cation prohibiting contract labour. the ap- 
propriate Government has to consult the 
Central or State Board. as the case mav 
be, which we have already pointed out. 
comprises of the representatives of the 
workmen, contractor and the industry: 
(3) Before issuing anv notification under 
sub-section (1). prohibiting the emplov- 
ment of contract labour. the appropriate 
Government is bound to have re- 
gard not only to the conditions of 
work and benefits provided for the cor- 
tract labour in a particular establishment. 
but also other relevant factors enumerat- 
ed in cls. (a) to (d) of sub-section (2): and 
(4) under the Explanation which reallv 
relates to Cl. (b). the decision of the ap- 
propriate Government: on the auestion 
whether any process, operation or other 
work is of perennial nature. shall be final. 


n 32. Chapter IV deals with licens- 
ing of contractors. Two sections in this 
Chapter have to be noted. namelv. Sec- 
tions 11 and 12. S. 11 deals with the 
appointment of licensing officers bv the 
appropriate Government for the purpose 
of Chapter IV. Sub-section (1) of S. 12 
prohibits a contractor to whom the Act 
applies from undertaking or executing 
anv work through contract labour excepè 
under and in accordance with the licence 
issued in that behalf by the licensing 
officers. Sub-section ` (2) of Section 12 ° 
provides for a license issued to a contrac- 
tor containing conditions relating to hours 
of work, fixation of wages and other 
essential amenities in respect of contract 
labour. which the appropriate Govern- 
ment may deem fit to impose bv the rules 
made under Section 35. Sections 13. 14 
and 15 relate to the procedure for the 
grant of licence. revocation. suspension 
and amendment of licences and appeals 
by persons aggrieved by the orders made 


-under Sections 7,8,12 and 14. 


33. Chapter V deals with the wel- 
fare and health of contract labour. There 
are provisions made for the establish- 
ment of Canteens and Rest Houses and to 
provide other facilities to the contracf 
labour: by the contractor. 

34. Section 20 casts a liability on 
the principal employer : to provide ‘the 
amenities referred to under S. 16. 17 
18.. and 19 for the benefit of contract 
labour employed in his establishment. if 
the contractor fails to provide these 
amenities. That section also enables the 
principal emplover. if it provides those 
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amenities, to recover from the contractor 
expenses so incurred by him. Section 21 
makes the contractor responsible for pav- 
ment. of wages to the contract labour. 
Sub-Section (2) of Section 21 makes it 
obligatory on every principal employer to 
nominate a representative duly authori~ 
ed by him to be present at the time of dis- 
bursement of wages by the contractor. The 
said sub-section also casts a duty on such 
representative to certify the amounts paid 
as wages as prescribed by the rules. Sub- 
Section (4) maks the principal emplover 
liable to pay wages in full or the unpaid 
balance due. as the case may be. in case 
the contractor fails to make the payment 
within the period prescribed. It also 
enables the principal emplover to recover 
from the contractor the amount so paid 
to the labour. 

35. Chapter VI provides for 
penalty for any person contravening any 
provision of the Act or the Rules. 

36. Chapter VII deals with Mis- 
cellaneous matters. Section 29 makes it 
obligatory on a principal employer and 
contractor to maintain the registers and 
records as provided therein. Section 30 
provides that the Central Act shall have 
effect notwithstanding anything inconsis- 
tent therewith contained in any other law 
or in the terms of any agreement or con- 
tract of service or in any standing orders 
applicable to the establishment whether 
made before or after the commencement 
of the Act. No doubt the said section 
also saves any agreement or contract or 
Standing order where under. the contract 


labour gets more benefits than those con~ 


ferred on them under the Act. 


37. Section 33 gives power to the 
appropriate Government to make rules 
for carrying out the purpose of the Act 
and also in respect of various other mat- 
ters mentioned in Cls. (a) to (p) of sub- 
section (2). 

38. The State Act. as we have 
already mentioned. was passed on June 
13. 1969 and had already come into force 
when the award was passed. The State 
Act is an Act for regulating the employ- 
ment of unprotected manual workers em- 
ployed in certain employments in the 
State of Maharashtra. to make provision 
for their adequate supply and proper 
and full utilization in such employ- 
ments and for matters connected 
therewith. It purports to be an Act for 
regulating employment of unprotected 
manual workers and to make better pro- 
visions for their terms and conditions of 
their employment as also for their wel- 
fare, health and safety measures. Sub- 
section (3) of Section 1 makes the Act 
applicable to the employments specified 
in the Schedule. Items No.5 of the 
Schedule is as follows: 
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_ “5— Emplovment in markets. and 
factories and other establishments. in co: 
nection with loading. unloading. stacking, 
carrying. weighing. measuring or such 
other work including work preparatory 
or incidental to such operations carried on 
by worxers not covered by any other 
entries in this Schedule.” 


39. From the above it will be seen 
that employment in factories and other 
establishments in conectior: with loading. 
unloading, stacking etc. are within the 
ambit of the Act. S. 2 defines the various 
expressions. The expressions “contractor” 
“employer” “Scheme.” “unprotected wor 
ker” ard “work” are defined in cls.- (2). 
(3). (4). (7). (10). (11} and (12) respectively 
of S. 2. S. 3 provides for the State Gove. 
framing a scheme for registration of em- 
ployers and unprotected workers and to 
Provide for the terms and conditions of 
work of such unprotected workers as well 
as for their general welfar2 in the em- 
ployment. The scheme so framed may 
provide also for the various matters men- 
tioned in Cls. (ab to (1) cf sub-section (2). 
Section 4 empowers the State Govern- 
ment after consultation with the Advisory 
Committee to make one or more schemes 
for anv scheduled employment or group 
of employments. Section 5 makes the de- 
cision of the State Government in respect 
of any question arising whether any 
scheme applies any class of unprotected 
workers or employers, final. But State 
Government should arrive at a decision 
after consulting the Advisory Committee 
constituted under Section 14. Section 6 
deals with the astablishment of a Board 
by the State Government for any schedul- 
ed emp_oyment in any area. Sub<-s.(3) de- 
aling with the compositior of the Board 
provides that representation be given to 
employers, unprotected workers and the 
State Government. S. 14 provides for the 
State Government constituzting an Advi- 
sory Committee to advise tnon such mat- 
ters arising out of the administration of 
the Act or any Schem2 made under 
the Act. Section 21 saves the rights 
and privileges of the unrrctected workers 
employed in anv schedule” employment 
of the -ights and privileges that he was 
entitled to on the date of the Act coming 
into force any other law. contract: custom 
or usage. This right is saved notwith- 
standing anvthing contained in the Act. 
Section 25 makes void any contract 
Or agreement whereby an unprotected 
worker relinquishes any right conferred 
by or accruing to him under the Act or 
the Scheme. The said provision applies 
both to the contract or the agreement 
made either before or afte? the com- 
mencement of the Act. l 


40. The question naturally arises 
What is the effect of the C=ntral and the 
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State Acts regarding th2 iurisdictiom of 
the Industrial Tribunal to entertain and 
adjudicate upon a dispute regarding aboli- 
tion of contract labour. The Central Act 
had received the assent of the President 
on Sertember 5. 1970 before the date of 
the award, though the seid Act has ome 
into force only with effect from February 
10 1971. The State Ac; was already in 
force at the time when the award was 
passed. Though we are not inclinel to 
accept the extreme contention of Mr. Pai 
that the Industrial Tribunal in view of 
these two enactments həd no jurisdiction 
to adiudicate upon the dispute regarding 
abolition of contract labour. nevertheless. 
we are of the view that those two eract~ 
ments. which are now m force. hav to 
be taken into accounz in considering 
whether the award of the Industrial Tri- 
bunal regarding abolition of con ract 
labour in respect of loading and unbad- 
ing operations has to be sustained. The 
Industrial Tribunal acquires jurisdi:tion 
to entertain the dispute In view of th: re- 
ference made bv the State Government 
on April 17. 1967. Admittedly on that 
date none of these enactments have jeen 
passed. Even during the proceedings be- 
fore the Industrial Tribunal. there is no 
indication. that the appellant raised an 
objection after the passing of the ernact~ 
ments that the Tribunel has no longer 
jurisdiction to adjudicate upon the dis- 
pute. Under those circumstances. the 
Tribunal had to adiudicate upon the woint 
referred to it having due regard tc the 
principles laid down by the courts. marti- 
cularly this Court governing the aboli- 
tion of contract labour. It may be that 
in future if a reference is proposed tb be 
made or actually made by the authorities 
concerned regarding abolition of con-ract 
labour for adiudication by the Industrial 
Tribunal it may be open to the persons 
concerned to resist the reference on the 
ground that the jurisdiction to consider 
such matters and prohib:t contract ladour 
is now vested with the appropriate 'zov-~ 
ernment under the Central Act. 


At, In fairness to the Industrial 
Tribunal it must be stated that it ha: re~- 
ferred to these two enactments. But the 
Industrial Tribunal has proceeded or the 
basis that the effect of these two emact- 
ments is to abolish contract labour which 
is consistent with the recommendacions 
made by the Roval Commission and the 
various Committees constituted bv the 
States. No doubt. there is a reference bv 
the Industrial Tribunal to Section i0 of 
the Central Act dealing with prohilition 
of employrfent of contrect labour. bat in 
our opinion. the Industrial Tribunal has 
misapplied those provisions when it dir- 
ected abolition of contract labour recard~ 
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ing loading and unloading operations. We 
are of the opinion that we will be justifi- 
ed when dealing with this appeal to vive 
effect particularly to the provisions of the 
Central Act having due regard to the 
clearly expressed intention of the legisla- 
ture in the said Act regarding the circum- 
stances under which a contract labour can 
be abolished. 


42. The main grievance of the 
Union was that the conditions of emplov- 
ment of the persons working under a con- 
tractor were entirely different from those 
of the workmen under the permanent em- 
ploy of the appellant and in order to im- 
prove the conditions of service of 
contract labour. the latter must be 
treated as the appellant's regular em- 
ployees with all benefits of service con- 
ditions etc. We have referred to the var- 
lous provisions of the Central Act and in 
our opinion it has elaborately regulated 
the employment of contract labour. It has 
also made provisions for improving the 
service conditions of contract labour. An 
establishment has been prohibited from 
employing contract labour. unless it gets 
registered under Section 7. The said Act 
has also provided for licensing of contrac- 
tors and casts an obligation on the con- 
tractors to provide amenities and prover 
wages to the contract labour. It has cast 
an obligation on the principal empblover 
to provide the amenities to the contract 
labour. if the contractor fails to provide 
the same. Even in respect of payment of 
wages, the nrincinal employer has to 
nominate a representative to be present 
when the contractor disburses the waves 
to the contract labour. In fact it makes 
it obligatory on the principal employer to 
pay the wages or any deficiency in wages 
is consequence of default committed by 
the contractor. Contravention. of the pro- 
visions of the Act by any person includ- 
ing the principal employer has been made 
a penal offence. 


43. The said Act specifically deals 
with the Central Government and the 
State Government constituting the Cen- 
tral Advisory Board and the State Ad- 
visory Board respectively, Those Boards 
consist of representatives of the workmen, 
indusiry and of the contractor. Section 10 
dealing with prohibiting employment of 
contract labour gives power io the ap- 
propriate Government to prohibit em- 
ployment of contract labour in any 
process, Operation or other work in anv 
establishment. But before issuing a noti- 
fication prohibiting the employment of 
contract labour. the appropriate Govern- 
ment is bound to consult the Central 
Board or the State Board. as the case mav 
be. That means the representatives of 
the contractor, the workmen and of the 
industry will have a voice in expressing 
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their views when the Board concerned is 
being consulted with regard to a proposal 


to prohibit contract labour. Sub-section (2) ° 


lays down the various matters which are 
considered to be relevant factors. to be 
taken into account by the appropriate 
Government before a notification pro- 
hibiting contract labour is issued. The ap- 
propriate Government is bound to have 
regard also to the conditions of work and 
benefits provided for the contraci labour 
în the establishment. The Explanation 
which has to be read along with Cl. (b) 
of sub-s. (2) makes final the decision of 
the appropriate Government regarding the 
question whether any process. or opera~ 
tion or other work is of a perennial 
nature, 


44. We are emplasising the pro- 
visions of Section 10 to highlight the 
point that a particular authority acting 
in a particular manner has been viven the 
power and jurisdiction to decide whether 
contract labour has: to be prohibited in 
any establishment. Before such a deci- 
sion is taken. the representatives of the 
workmen, costractor and the industry 
have an opportunity to express their 
opinion. 


45. The more important aspect to 
be noted is the provision in the explana- 
tion which makes the decision of the ap- 
propriate Government final. on the aues- 
tion, whether any process or operation or 
work is of a perennial nature. We have 
. already extracted the whole of Section 10 
and one of the relevant. factons is that 
contained in Cl. (b) of sub-s. (2) in res- 
pect of which the Explanation makes the 
decision of the appropriate Government 
final. The appropriate Government when 
taking action under Section 10 will have 
an overall picture of the industries carrv- 
ing on similar activities and decide whe- 
ther contract labour is to be abolished in 
respect of any of the activities of that in- 
dustry. Therefore it is reasonable to con- 
clude that the jurisdiction to decide about 
the abolition of contract labour or to put 
it differently to prohibit the employment 
of contract labour is now to be done in 
accordance with Sec. 10. Therefore it is 
proper that the question whether the con- 
tract labour regarding loading and unload- 
ing in the industry of the appellant is to 
be abolished or not is left to be dealt with 
by the appropriate Government under 
the Act. if it becomes necessary. On this 
ground. we are of the opinion that the 
direction of the Industrial Tribunal in 
this regard will have to be set aside. The 
Maharashtra Act also as we have pointed 
out. applies to „employment in factories 
and other establishments in connection 
with loading and unloading ètc. But the 
_ said Act deals with different aspects and 
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that Act also has the effect of improving 
the conditions of both the unprotected 
worker and the worker -as defined in the 
Act. But the provisions. more directly in 


point, as pointed out above. are those con- 
tained in the Central Act. 


46.: The legality cf the direction 
given by the Industrial Tribunal abolish- 
ing contract labour in respect of loading 
and unloading from May 1. 1971. can also 
be considered from another point of view, 
The Contral Act. as mentioned earlier. 
had come into force on February i0. 1971. 
Under Section 10 of the said Act the iuri- 
sdiction to decide matters connected with 
prohibition of contract labour is now 
vested in the appropriate Government. 
Therefore with effect from February 10. 
1971 it is only the appropriate Govern- 
ment that can prohibit contract labour by 
following the procedure and in accord- 
ance with the provisions of the Central 
Act. The Industrial Tribunal in the cir- 
cumstances will have no _ jurisdiction 
though its award is dated November 29 
1970 to give a direction in that respect 
which becomes enforceable after the date 
of the coming into force of the Central Act. 
In any event: such a direction co-itained in 
the award cannot be enforced from a date 
when abolition of contract labour can only 
be done by the appropriate Government 
in accordance with the provisions of the 
Central Act. In this view also it must be 
held that the direction ot the Industrial 
Tribunal abolishing contract labour witn 
effect from May 1. 1971 regardmg loading 
and unloading cannot be sustained. 


47. In the view that we have ex» 
pressed above that the direction of the 
Industrial Tribunal will have -to be set 
aside it may not be really necessary to 
consider elaborately the third contention 
of. Mr. Pai. which jis really an attack 
against the decision of the Industrial Tri- 
bunal on merits. The learned counsel 
has taken us through the various items of 
evidence on record. The appellant has 
filed various charts relating to several 
periods showing the numker of davs in a 
month when the work of loading and un- 
loading from wagons and trucks was 
done by the contractor as also the volume 
of work done together with particulars 


regarding days when there was absolutely 


no work, The contractor Giri has also 
given evidence in this behalf and has 
also filed statements giving paiticulars 


_ similar to the charts filed by the appellant. 


As a specimen we will only refer to the 
period commencing from March to June. 


- 1967. A glance through the statement re- 


veals -that in March the work load ranges 
from 200 bags on 3rd to 14700 n the 30th. 
Similarly in April 228 begs were handl- 
ed on 3rd and’ about 12704 bags were 
dealt with on the 17th. Similarly in May. 
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on the 9th 10405 bages were haadled 
whereas on 29th only 400 bags were 
handled, In June on 9th 9600 bags were 
dealt with and on 26th 142 bags -were 
handled. These figures show the 
Sharp difference in fhe nature of 
work that has to be done. We can also 
state that for these four months on 29th 
a total of 3200 bags were handled amd on 
7th about 35714 bags were dealt with. 
These fivures. which have been tak=n as 
illustrative clearly show the drastic ~aria- 
tion in the nature of wcrk that had to be 
done by the contractor regarding loading 
and unloading of wagors and trucks. 

48. We have only given some 
illustrative figures and even durin the 
intervening days there is a very wid= dis- 
crepancy in the total number of bags 
dealt with. There is also evidence cm re- 
cord to .show that on some da~s no 
Wagons or trucks are available. That 


means there will be no work of loading ` 


and unloading on those days: whereas on 
certain other days a number of wagons 
and trucks suddenly arrive. which neans 
that there must be workmen ready to 
clear the goods within a specified tine. It 
fs also seen from Ex. C. 8 that the zoods 
are allowed to be cleared from the rail- 
way wagons free of demurrage within five 
hours after the arrivel .of the wegons. 
After the expiry of five hours. demurrage 
fs charged by the railway at 10 paie per 
hour per tonne on the carrying caracity 
of the wagon, The contractor Giri has 
Stated that he has to keep in readiness the 
necessary workmen anzicipating tke ar- 
rival of wagons on anv date or at anv 
time of the dav and if the goods are not 
cleared within five hours. heavy demur- 
rage will have to be paid. Ex. C. to 
which we have already referred to shows 
that the work of loading and unloading of 
seed bags and cake bags from lorries and 
Wagons are done by contract labour by 
the three other concerns in the area. 
namely. M/s. Godrej Soap Works. M/s. 
Tata Oil Mills and M/s. Hindustan Lever. 
At this stage it may be mentioned that 
under Cl. (c) of Section 10 (2) of the Cen- 
tra Act one of the relevant factors =o be 
taken into account is tc consider. when 
contract labour regardirg any particular 
type of work is proposed to be abcl&hed. 
whether that tyne of work is done ordina- 
rily through regular workmen in that 
establishment or an esteblishment similar 
thereto. When it is shown that in similar 
establishments this type of work is not 
ordinarily done through regular work- 
men. but by contract labour. that is = cir- 
cumstance which will operate in fevour 
of the appellant. 


49. The evidence on the side of 
the appellant is to th= effect that the 
work of loading and unloading in trucks 

1079 2/192 TW A^ A 


Vegoils (P.) Ltd, v. The Wcrkmen (Vaidialingam J.) [Prs, 47-52] S. C. 1953 


and wagons is not of a perennial and per- 
manent nature so as to justify the appel- 
lant maintaining a permanent staff for 
that purpose. On the other hand. their 
evidence is that this type of work is of 
an intermittent temporary nature and 
so little, that it would not be possible and 
profitable to employ full time workmen 
for the purpose and that this type of 
work is being done in the other concerns 
in the area through contract labour. These 
‘facts have not been seriously disputed by 
the Union. 


50. The Union has placed reliance 
on Ex. C. 9. a statement furnished by the 
appellant. We have earlier given a full 
extract of Ex. C. 9. The Union appears to 
have passed into- service that exhibit to 
show that the work of loading and un- 
loading is a cotinuous activity of a per- 
nature. No doubt. a perusal of Ex. C. 9. 
without anything more. may give the im- 
pression that the work of loading and un- 
loading is a cotinuous activity of a per- 
manent nature. Unfortunately the abp- 
pellant does not appear to have impressed 
upon the Industrial Tribunal the fact 
that the particulars mentioned in Ex. C. 9 
deal with the entire work done by the 
contractor on the basis of the contract 
entered into by him. The current con- 
tract in favour of the contractor is dated 
May 28 1970. The previous contracts 
have been more or less substantially on 
the same lines as the present contract.’ 
The contractor has undertaken to do 
twenty types of iobs referred to in the 
contract for which the rate of payment 
has also been specified. They include 
feeding the hoppers and doing other work 
incidental to and closely related to the 
work of feeding the hoppers. We have 
already held that the Industrial Tribunal 
was tustified in abolishing contract labour 
in respect of the work relating to feeding 
the hoppers. Though the Central Act has 
come into force. we have confirmed that 
part of the award regarding feeding of 
hoppers because we are Satisfied that the 
principles laid down bv this Court and 
substantially incorporated in Cls. (a) to 
(d) of Section 10 (2) have been proverly 
taken into account by the Industrial Tri- 
bunal. 

51. Ex. C. 9 is a chart relating to 
all the twentv items of jobs. which the 
contractor had to do under the contract- 
The Industrial Tribunal has proceeded on 
the basis that Ex. C. 9 relates onlv to the 
contract work of loading and unloading, 
which we have already shown is erron- 
eous. Therefore. even on merits the dir- 
ection of the Industrial Tribunal abolish- 
ing contract labour regarding loading and 
unloading cannot be sustained. ` 


52. In the result. the award of the 


_ Industrial Tribunal directing the appel- 
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lant not to engage any labour through a 
contractor for the work of loading and un 
loading is set aside and to that extent the 
appeal is allowed and the awaid of the 
Industrial Tribunal will stand modified, 
As the Union has not appeared before us 
to contest the appeal there, will be no 
order as to costs. 

Order accordingly. 


AIR 1972 SUPREME COURT 1954 
(V 59 C 367) = 
1972 LAB. I. C. 689 (V 5 C 130) 


(From: Award of Industrial Tribunal,- 


Rajasthan)* 


C. A. VAIDIALINGAM AND P. JAGAN- 
MOHAN REDDY, JJ 


J. K. Synthetics Ltd., Appellant v. 


J. K. Synthetics Mazdoor Union, Res- 
pondent. 
Civil Appeal No. 1675 of 1970, D/- 


9-9-1971. 


(A) Industrial Disputes Act (1947), 
Third Schedule Item 5 — Bonus — Cal- 
culation — Extraneous income, 

-The return on paid up capital is 
one of the prior charges admissible 
under the Full Bench formula as ap- 
proved by the Supreme Court. It is 
based on the principle that while the 
claim of labour to a share in the profits 
by way of bonus is in furtherance of 
social justice, the claim of the capital 
for a fair return to the investor and 
also to keep the industry running ef- 
ficiently which will in the long run 
enure for the benefit of labour is equal- 
ly based upon that principle. If there- 
fore, any amount is earned from the 
employment of capital unconnected with 
the business of the Company, the lab- 
our cannot claim the right to partici- 
pate in its returns. Apart from this if 
any reserves are utilised for working 
capital whether these reserves are de- 
preciation reserves or any other; a re- 
turn in respect of these also is allowed 
as a prior charge at a reduced rate be- 
cause utilisation of such reserves would 
obviate the borrowing from outside 
sources for which a higher interest has 
to be paid and which in the long run 

will not be for the benefit of the wor- 
kers. While it is true that the Com- 
pany has the discretion to invest its 
capital in various activities it cannot on 
that ‘account ‘deprive the workmen of 
the benefits of the returns derived 
therefrom unless of course the invest- 
ments in such activity are extraneous to 
the activities of the Company, in the 


*(Case No. I.-T. 12 of 1967, D/- 18-2 -1970 
—Ind, Tri. Raj. Jaipur). 
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earning of which they had not made 
any contribution. Where the return 


from the investments is a return on a 
part of the paid up capital of the Com- 
pany which is invested for the purpose 
of earning an income it cannot be con- 


strued as extraneous income, AIR 1968 
SC 963; AIR 1971 SC 2567, Rel. on. 
(Para 6) 


(E) Industrial Disputes Act (1947), 
Third Schedule, Item 5 — Bonus — 
Calculation — Rehabilitation charges. 

The claim for’a prior charge on ac- 
count of rehabilitaticon requirements 
like any other prior charge has to be 
established by evidence but as this 
item results in a substantial deduction 
from the gross profits and reduces 
available surplus, materially affecting 
the claim of the employees for bonus, 
each constituent element which is neces- 
sary for computing the amount to be 
provided for, must be proved by satis- 
factory evidence and cannot be left to 
surmises and conjectures. It is the 
management that’is in possession of all 
the relevant material and is according- 
ly required to satisfactorily substantiate 
that claim. The elements which are im- 
portant for the computation of annual 
rehabilitation requirement, is the price 
of the assets at the original cost, the 
period for which these assets can be 
used before requiring rehabilitation and 
the probable increase in the cost of re- 
habilitation, due to rise in prices, deva- 
juation ete. The probable increase in 
the price of assets at the time of the 
rehabilitation over the original cost is 
the multiplier, as it is measured in terms 
of multiple of the original cost. The 
number of years after which the asset 
requires replacement, rehabilitation or 
modernisation is termed the deviser þe- 
cause the probeble’ cost on a future date 
has to be provided annually and there- 
fore has to be divided by the number 
of years at the end of which the amounf 
would be required. (Para 7) 

(C) Constitution of India, Article 136 
— Appeal by employer against grant of 
bonus in: award — Right of employees 
to support award on grounds not adopt- 
ed by Tribunal. 

The appeal by the employer against 
the grant of bonus to the employees 
implies that the method of computation 
of the gross profits, as well as of the 
available surplus and the rate at which 
the bonus is granted can be subjected 
to scrutiny. In an Appeal, the several 
steps which have to be taken for .com- 
putation of the available surplus either in 
respect of the actual amounts or the 
method adopted, can be challenged. Hence 
the Union of the employees even where 
it has not appealed against the Award, 
can support it on a method of computa- 
tion, which may not have been adopted by: 
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the Tribunal but nonetheless is recognis- 
ed by the Full Bench formula approved 
by the Supreme Court so long as in the 
final result the amount awarded is not 
exceeded. AIR 1967 SC 1182, AIR 1965 
SC 669 Rel. on, ~ (Para 8) 

(D) Industrial Disputes Act (1947), 
Third Schedule, Item 5 — Bonus — Cal- 
culation of rehabilitation grant. 

The principle upon which rehabili- 
tation grant is to be calculated is that 
ithe depreciation reserves, or in the case 
of other reserves, only if they are avail- 
able as liquid assets and cash and not 
earmarked for any specific purposes, are 
deemed to be available and can be taken 
into account in computing the annual re- 
quirement. The depreciation reserve, 
the object of which is to meet the re- 
quirement of replacement, rehabilitation 
and modernisation at a future date is 
considered to be always available whe- 
ther it is in the form >of a liquid asset 
or not. Even this amount will not 
achieve the purpose of recouping the 
cost of replacement of the wasted assets 
and it is for that reason the claim of 
the industry for rehabilitation in addi- 
tion to the admissible depreciation has 
been recognised. Then there are the 
general reserves, capitel reserves and 
development reserves all of which will be 
considered to be available if they are in 
the form of liquid assets or cash. The 
question in some of these cases will be 
whether they are considered to be the 
capital assets of the company kept in 
that form in the course of its business 
or kept as investments  dutside the busi- 
ness of the company for the purposes of 
earning an extraneous income. If it is 
the former then they sre available but 
if it is the latter they cannot be brought 
into account for calculating the rehabili- 
tation requirements. (Para 15) 

(E) Industrial Disputes Act’ (1947), 
Third Schedule, Item 5 .— Bonus — Re- 
habilitation charges — Trading invest- 
ments made prior to 1969 when the Com- 
pany was investment Company — Held 
these investments were not connected 
with the activities of the Company, and 
were extraneous to its business and did 
not form part of the r2serves available 
for rehabilitation — Hence the Tribunal 
was not justified in including this amount 
in the amounts available for rehabilita- 
tion purposes. 

(Para 21) 


(F) Industrial Disputes Act (1947), 
Third Schedule, Item 5 — Bonus — Re- 
habilitation charges — Multiplier and 
deviser — Assessment. 

In computing the requirements for 
rehabilitation, regard must be had to 
two imponderables out oz the three main 
elements because one of them namely the 
original cost of the asset is specifically 


ascertainable while the other two i, e. 
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the multiplier and the deviser have fto 
be established as near .as possible which 
might, to some extent, involve an esti- 
mate based on evidence deducible there- 
from. Unless all these elements are de- 
termined the amount required for reha- 
bilitation cannot be ascertained. Of 
course the scrap value of the old assets 
has also to be ascertained but this does 
not involve any difficulty because nor- 
mally it is taken as 5 per cent. of the 
value of the assets at cost. Even so the 
determination of the amount for rehabi- 
litation no doubt poses problems but a 
reasonable method would be to divide 
them into blocks, according to the na- 
fure of the asset and the year in which 
the assets have been acquired. The cost 
of the separate blocks has then to be 
ascertained and their probable future life 
has to be estimated. Once this estimate 
is made it becomes possible to anticipate 
approximately the year when the plant 
and machinery would need replacement 
and the probable price of such require- 
ment at a future date when the asset 
requires replacement. In determining 
this difficult question the Tribunal must 
have before it all available evidence from 
which a reasonable and probable adjudi- 
cation can be made in respect of these 
essential requisites. (Para 22) 
(G) Industrial Disputes Act (1947), 
Third Schedule, Item 5 — Bonus — Re- 
habilitation charges — Multiplier and 
deviser — Ascertainment — Application 
by employer to Tribunal for appointment 
of assessor if it thinks it necessary — 
All necessary material for ascertainment 
of rehabilitation charges not placed be- 
fore the Tribunal — Tribunal is right 
in rejecting such application as without 
such material it would be useless to ap- 

point the assessor, 
(Para 24) 
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Workmen - 
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(1968) 1 SCR 779 = 1968 Lab 
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(1964) 1964-3 SCR 38 = (1963) 2 
Lab LJ 358, Bengal Kagazkal 
Mazdoor Union v. Titaghur Paper 
Mills Co. Ltd. 

(1962) AIR 1962 SC 1221 (V 49) = 
(1962) Suppl 2 SCR 926, Secre- 
tary South India Millowners’ 
Association v., Secretary, Coim- 
batore, District Textile Workers’ a 
Union 23 

(1960) AIR 1960 SC 571 V 47) = 
(1960) 2 SCR 841, Khandesh Spin- 
ning and Weaving Mills Co. Ltd. 
v. Rashtriya Girni Kamgar 
Sangh, Jalgaon 

(1959) AIR 1959 SC 967 (V 46) = 
1959 SCR 925, Associated Cement 
Co. Ltd. v. Its Workmen ° 15, 23 


M/s. G. B. Pai and P. N. Tiwari, 
Advocates, and Mr. O. C. Mathur, Ad- 
vocate of M/s. J. B. Dadachaniji and Co., 
for Appellant; Mr. M. K. Ramamurthi, 
Sr. Advocate, (Mr. Vineet Kumar, Ad- 
vocate, with him), for Respondent. 


The following judgment of the Court 
was delivered by*— 

P. JAGANMOHAN REDDY, J.:— 
This Appeal is by Special Leave 
against the Award of the Industrial Tri- 
bunal, Rajasthan directing the payment 


of a bonus of Rs. 1.21,000/- apart from. 


an amount of Rs. 90,000/- already dis- 
bursed to the workmen of the Appel- 
lant for the year 1962-63. The dispute 
for the bonus year beginning ist July 
1962 and ending 30th June 1963 was 
raised by the workmen because the 
Company which had admittedly made 
profits, did not pay them a bonus though 
a gratuity of one month was given to 
them. The following dispute was there- 
fore referred to the Tribunal: 


“Whether workmen of M/s. J. K. 
Synthetics Ltd., Kota are entitled to any 
bonus for the year 1962-63 and whether 
payment of one month’s wages as gra- 
tuity by the management can be re- 
garded as payment towards bonus for the 
year in question?” 

2. The Mazdoor Union (herein- 
after called ‘the Union’) on behalf of the 
Workmen contended that on the basis 
of the calculations of available surplus 
they were entitled to a bonus of 60 per 
cent, in accordance with the bonus for- 
mula which will entitle them to a 5 month’s 
wages apart from the one month’s wages 
already paid to them, The first state- 
ment of computation filed on behalf of 
the workers was obviously incorrect be- 
cause it did not takeinto account the vari- 
ous prior charges such as Income-tax, re- 
turn on reserves, rehabilitation reserve etc, 
which are deductible under the Full 
Bench formula as approved and accepted 
by this Court from time to time. It 
therefore filed another revised return 


showing an available surplus of Rs. 5.34 
lakhs. The management on the other 
hand challenged the validity of the 
claim as according to it there was no 
available surplus for distribution even 
though they had already paid one month’s 
bonus wrongly styled as gratuity. The 
calculations given by it were also found 
to be equally wanting. As such it filed 
a revised calculation showing a net de- 
ficit of Rs. 72.35 lakhs. It may how-~ 
ever, be mentioned that as pointed ouf 
by the Tribunal, there was no dispute 
with regard to any of the eight items 
which comprised the computation of gross 
profits amounting to Rs. 62.16 lakhs. The 
Union also did not dispute the deduction 
of interest on debentures of Rs. 0.06 lakhs; 
share transfer fee of Rs. 0.05 lakhs: the 
notional normal depreciation of Bs. 30.57 
lakhs; and the return on share capital 
of Rs. 7.50 lakhs. It had however chal- 
lenged the deduction cf Rs. 4.1 lakhs 
received as dividend on shares as extra- 
neous income which was being claimed 
as a deduction by the management. If 
also disputed an amount of Rs. 1,11,000/« 
shown as return on reserves smployed 
in the business and Rs.. 75.89 lakhs shown 
as the annual share required for rehabi~ 
litation. The method of calculation of 
Income-tax amounting to Rs. 15.23 lakhs 
was also objected to. The four items 
upon which the Tribunal was zalled on 
to adjudicate therefore were: (1) Deduc- 
tion of Rs. 4.10 lakhs- received as divid- _ 
end on shares from the gross profits as 
extraneous income; (2) Rs. 1,11,000/- as 
return on reserves employed in business} 
(3) Rs. 75.89 lakhs as annual share re- 
quired for rehabilitation, and (4) Rupees 
15.23 lakhs towards Income-tax. 


l 3. With respect to the first issue 
the Tribunal felt that even though there 
was share capital available to the Ap- 
pellant,’ instead of utilising it as work- 
ing capital it had borrowed amounts to 
work the Nylon Factory for which they 
had to pay an interest of over Rs. 5 lakhs. 
In these circumstances it disallowed the 


. claim for deduction on the ground that 


it would be unfair to allow the manage- 
ment to treat the income from Invest- 
ments as extraneous income and still re- 
duce the profits by raising loans and 
pay interests resulting in demunition of 
the surplus. On the second issue the 
objection of the Union for a. deduction 
of Rs. 1.11 lakhs as return on reserves 
employed as working capital was dis- 
allowed on the ground that the state- 
ment M. W. 2/1 produced by Talwar, 
established that the excess of liability 
over the assets was utilised as working 
capital during the course of, the bonus 
year. The claim of the management for 
deduction of Rs. 75.89 lakhs as share re- 
quired for rehabilitation was however 
disallowed, as the oral and documentary 


1972 


evidence produced on behalf of the 
Management did not according to the 
Tribunal either establish that the life of 
the Plant and machinery was only 10 
years for 1961-62 Block (hereinafter call- 
ed ‘the first Block’) anc 11 years for 
1962-63 Block (hereinafter called ‘the 
second Block’) nor was the deviser of six 
years for both the first and the second 
Block reasonable. It fourd that the more 
reasonable multiplier was 13 years for 
machinery purchased in respect of the 
first Block and 14 years for machirery 
(contd. on column 2) 


J. K. Synthetics v. J. K. S. M. Union (P. J. Reddy J.) [Prs. 3-5] 


S. ©, 1957 — 


purchased in respect of the second Block 
and likewise a reasonable deviser for 
these two Blocks would be four years and 
two years respectively. In so far as re- 
habilitation requirement for buildings 
was concerned the Union did not raise 
any dispute to the claim of the manage- 
ment amounting to Rs. 0.90 lakhs. As° 
there was also no dispute about the ori- 
final cost of plant and machinery, the 
Tribunal by applying the multiplier and 
deviser as aforesaid computed the annual 
rehabilitation replacement for plant, 
machinery and buildings as follows: ee 


Rupees in lakhs: - 
Block of Original Multi TENE Break« Balance. Funds Net Ro- Life Annual 
Plant & cost, plier. ment down avail. place- require. 
Machi.« cost, values able. ment ment. 
nerye i E . , R cost. : 
6.62 133.00 4 522.00 66 595.95 118.28 41207 18 8170 
62.63 15-00 2.0 30-90 0-75 29.25 =a 29.25 14 2.10 
ks 83.80 
Rehabilitation replacement for machinery 33.80 
, Rehabilitation cused kor building (as per Company calculation) 0.90 
Total 84.70 


Accordingly the additioral rehabilitation to be provided for was calculated as under: 


Funds available: 


Declaration upto 31-38-62 
General reserves 
Investments 


24 33 


Annual rehabilitation replacement 
Less: Depreciation provided during the year 


Additional rehabiliation to be provided 


4. In so far as Income-tax ca cu- 
Tation is concerned the Company’s zal- 
culation of Rs. 15.18 lakhs was accept- 


ed as being in accordance with the cacu- 


1. Gross profit ; 
2. Deduct prior charges £ 
‘1. Notional normal oepeeciation 
2. Direct tax 
8. Return on share capital 
4, Return on reserves 
. 5, Aduuonal requirement for rehabilitatio 


Available surplus 


Of this 60 per conr tayable as banus 
would come to Rs. 2,11.000/-- As the 
Company had Ae a "disbursed Rupees 
90,000/-, the Tribunal directed payment 
of the balance of Rs. 1,27,000/-. 

5. Before us only two items. of 
controversy have been urged namely: (1) 
relating to extraneous inzome of Rupees 
. 4.10 lakhs and (2) relating to rehabili- 
tation requifement amounting to Rupees 
75.89 lakhs, the first of which the Tri- 
bunal disallowed while in respect of the 
second it only admitted Rs. 4.23 laEhs. 


With respect to the first item, the- dis-- 
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Tations under the Income-tax Act with 
respect to which it was said the Union 
did not find itself in a position to con- 
test. The Tribunal after giving its find- 
ing on the matters in issue computed 
the available surplus as follows: 


Rs. 62,11 lakhs 


Rs. 3.25 lakhs 


allowance of Rs. 4.10 lakhs, the manage- 
ment not only claimed this amount but 
also Rs. 7.5 lakhs as return on paid up 
capital of Rs. 125 lakhs at 6 percent. per 
annum. Obviously even on a cursory 
glance it would appear that the mana- 
gement was seeking to obtain double 
benefit in respect of investments made 
out of the paid up capital. The rea- 
sons which impelled the Tribunal to re- 
ject the claim of the management have 
already been noticed and it would there- 
fore be unnecessary to reiterate them. It 
however, appeared to the Tribunal that 
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ff the Company wanted to exclude in- 
come from investments it cannot also 
be allowed 6 per cent. return on that 
part of the share capital which is invest- 
ed elsewhere and at the same time be 
allowed to treat the income of Rs. 4.10 
lakhs earned therefrom as extraneous in- 
come, because apart from deducting in- 
come-tax on this amount the Company 
also meets the expenses of administra- 
tion and management in respect of the 
said investments. In this view it sus- 
tained the objection of the Union. 


6. The return on paid up capital 
is one of the prior charges admissible 
under the Full Bench formula as approv- 
ed by this Court. It is based on the 
principle that while the claim of labour 
to a share in the profits by way of 
bonus is in furtherance of social justice, 
the claim of the capital for a fair re- 
turn to the investor and also to keep the 
industry running efficiently which will 
in the long run enure for the benefit 
of labour is equally based upon that 
principle. If therefore any amount is 
earned from the employment of capital 
unconnected with the business of the 
Company, the labour cannot claim the 
right to participate in its returns. Apart 
from this if any reserves are utilised for 


working capital whether these reserves. 


are depreciation reserves or any other, a 
return in respect of these also is allow- 
ed as a prior charge at a reduced rate 
because utilisation of such reserves would 
obviate the borrowing from outside 
sources for which a higher interest has 
to be paid and which in the long run 
will not be for the benefit of the work- 
ers. These principles have been laid 
down by this Court as well accepted in 
Industrial adjudication. While it is true 
that the Company has the discretion to 
invest its capital in various activities it 
cannot on that account deprive the work- 
men of the benefits of the returns deriv- 
ed therefrom unless of course the invest- 
ments in such activity is extraneous to 
the activities of the company, in the 
earning of which they had not made any 
contribution. Whether in any particular 
ease the return on investments amounts 
to an extraneous income will depend on 
the facts and circumstances of each case. 
So far as the case before us is concern- 
ed there can be no doubt that the re- 
turn from the investments is a return 
on a part of the paid up capital of the 
Company which is invested for the pur- 
pose of earning an income. It cannot 
therefore be construed as extraneous in- 
come. In Workmen of Hindustan Motors 
Ltd. v. M/s. Hindustan Motors Ltd. 
(1968) 2 SCR 311 = (AIR 1968 SC 963), 
to which one of us was aparty (Vaidialin- 
gam, J.) no doubt where the income of 
the Company was from interest on fixed 
deposits, it was treated as extraneous 
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income because it was held that It accru- 
ed to the Company without any con- 
tribution by the workmen. At the same 
time the Company was not permitted 
on equitable ground to claim the interest 
paid by it on its borrowings as busi- 
ness expenditure. Further in that case 
even the income received by the Com- 
pany from its foreign collaborators as 
commission on sales effected by the said 
collaborators of their own cars in India 
was treated as extraneous income to 
which the Company’s workmen made no 
contribution and was therefore not to be 
taken into account in calculating the 
available surplus. In the recent case of 
Gannon Dunkerley & Co. Ltd. v. Their 
Workmen, (1971) 22 Fac LR 158 = (AIR 
1971 SC 2567), by a reference to the 


decision in the Hindustan Motors this 
principle was again reiterated. In that 
case one of the questions which this 


Court considered was whether dividends 
received from trade investments should 
be deducted from the gross profits for 
calculating the surplus available for 
bonus. It was held that 


“these trade investments have to be 
treated as capital assets of the Company 
forming part of their trading activities. 
The income accruing from these divid- 
ends must therefore be related to the 
business.of the Company as a whole and 
hence the income from these dividends 
has to be included in the income for 
purposes of calculation of surplus avail- 
able for bonus.” 


In this view we think the Tribunal 
was justified in disallowing the deduc- 
tion of Rs. 4.10 lakhs and in fact on 
behalf of the Appellant it was frankly 
conceded before us that the claim in res- 
pect of the. said item cannot be pressed 
on any tenable or valid grounds. 

T: This brings us to the only re- 
maining controversy, the provision for 
rehabilitation requirement. The claim 
for a prior charge on this account like 
any other prior charge has to be esta- 
blished by evidence but as this item 
results in a substantial deduction from 
the gross profits and reduces available 
surplus, materially affecting the claim 
of the employees for bonus, each 
constituent element which is necés- 
sary for computing the amount to 
be provided for must be proved 
by satisfactory evidence and can- 
not be left to surmises and conjectures. 
It is idle to suggest that as the em- 
ployees have not in any particular case 
given any evidence or have not produc- 
ed any material to controvert the claim 
of the management that claim must be 
admitted, because it is the management 
that is in possession of all the relevant 
material and is accordingly required to 
satisfactorily substantiate that claim. The 
elements which are important for the 
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computation of annual rehabilitation re- 
quirement, are, the price of the assets at 
the original cost, the p2riod for which 
these assets can be used before requir- 
ing rehabilitation and ‘the probable in- 
crease in the cost of rehabilitation, due 
to rise in prices, devaluation etc. The 
probable increase in the price of assets 
at the time of the rehabilitation over the 
original cost is the multiplier, as it is 
measured in terms of multiple of the 
original cost. The number of years 
after which the asset requires replace- 
ment, rehabilitation or modernisation is 
termed the deviser because the probable 
cost on a future date has to be provided 
annually and therefore has to be divided 
by the number of years at the end of 
which the amount would be required. 
There is in this case no dispute between 
the parties as to the original cost of the 
plant and machinery which is for ‘he 
first block Rs. 133.00 lakhs and for the 
second block Rs. 15.00 lakhs. The only 
controversy is about the multiplier and 
the deviser which has been adopted by 
the Tribunal. The Appellant had in its 
written statement claimed the multiplier 
for each of the two blocks as six and the 
deviser for the first block as 10 and for 
the second block as 11 but as we have 
already noticed earlier the Tribunal has 
accepted the multiplier as 4 for the first 
block and 2 for the second block and 
the deviser as 13 and 14 respectively. 
Even in respect of these the learned 
Advocate for the Appellant admitted that 
he is not in a position to contest the re~ 
asonableness of what has been adopted 
by the Tribunal but the Respondent has 
challenged the very basis adopted by the 
Tribunal as being more dependent on 
guess work than on ary evidence or 
material before it. 


8. On behalf of zhe management 
the right of the Union *o challenge the 
multiplier and deviser, in the absence of 
an Appeal by it is strenuously contest- 
ed but in our view there is little force 
in this objection. The appeal by the 
employer is against the grant of bonus 
to the employees which implies that the 
method of computation af the gross pro- 
fits, as well as of the evailable surplus 
and the rate: at which the bonus is 
granted can be subjectec to scrutiny. It 
fis needless to recount th= several priori- 
ties that have to be deducted and the 
items in rspect of which amounts have 
to be added, before arriving at the 
available surplus. In am Appeal, the 
several steps which have to be taken for 
computation of the available surplus 
either in respect of the actual amounts 
or the method adopted. can be challeng~ 
ed. If so the Union. even where it has 
not appealed against the Award, can sup- 
port it on a method of computation, 
which may not have been adopted by 
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the Tribunal but nonetheless is recog- 
nised by the Full Bench formula of this 
Court so long as in the final result the 
amount awarded is not exceeded. We 
are supported in this view by a deci- 
sion of this Court in Management of Nor- 
thern Railway Co-operative Society Ltd. 
v. Industrial Tribunal, Rajasthan, Jaipur, 
(1967) 2 SCR 476 = (AIR 1967 SC 1182), 
where it was held that the Respondents 
were entitled to support the decision of 
the Tribunal even on grounds which 
were not accepted by the Tribunal or 
on other grounds which may not have 
been taken notice of by the Tribunal 
while they were patent on the face of 
the record. 


9, A passage from the case of 
Ramanbhai Ashabhaj Patel v. Dabhi Ajit- 
kumar Fulsinji, (1965) 1 SCR 712 = (AIR 
1965 SC 669), will give the reasons 
adopted by this Court for the aforesaid 
view. That no doubt was an election 
appeal but it was said that though the 
rules framed by this Court in exercise 
of its rule making powers do not con- 
tain any provisions analogous to O. XLI, 
Rule 22 of the Civil Procedure Code, 
which permits a party to support the 
Judgment appealed against upon a 
ground which has been found against 
him in the Judgment, it was held that 
this Court has the jurisdiction to sus- 
tain the Judgment on grounds which 
have been found against the Respondent. 

10. Mudholkar, J., speaking for 
himself, Gajendragadkar, C. J., Wanchoo, 
Hidayatullah and Raghubar Dayal, JJ., 
after considering whether the provisions 
of Order XVIII, Rule 3 of the Rules of 
this Court which requires parties to 
file statement of the case could limit it 
only to those contentions which deal 
with the points found in favour of that 
party in the Judgment appealed from, 
observed at page 724: 


“Apart from that we think that 
while dealing with the appeal before it 
this Court has the power to decide all 
the points arising from the Judgment 
appealed against and even in the absence 
of an express provision like Order XLI, 
Rule 22 of the Code of Civil Procedure 
It can devise the appropriate procedure 
to be adopted at the hearing. There 
could be no better way of supplying the 
deficiency than by drawing upon the 
provisions of a general law like the Code 
of Civil Procedure and adopting such of 
those provisions as are suitable. We can- 
not lose sight of the fact that normally 
a party in whose favour the Judgmenf 
appealed from has been given will not 
be granted special leave to appeal from 
it. Considerations of justice, there- 
fore, require that this Court should in 
appropriate cases permit a party plac- 
ed in such a position to support the 
Judgment in his favour even upon 
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grounds which were negatived in that 
Judgment.” 

11. In the view we have taken, 
we will have to consider the plea on 
behalf of the Respondents that the re- 
habilitation requirement has not been 
properly established, but this need only 
be entertained if we come to the con- 
clusion that the main contention that 
the rehabilitation requirement has not 
been properly computed and if so com- 
puted there will be no available surplus 
for awarding bonus to the employees. 

12. The learned Advocate for the 
Appellant as we said earlier has not 
seriously insisted on the adoption of the 
multiplier and the deviser claimed by 
the Appellant but on the other hand 
contends that even if the multiplier and 
the deviser as adopted by the Tribunal 
is followed the trade investments 
amounting to Rs. 85.6 lakhs cannot be 
said to be available for computation of 

(contd. on column 2) 
Gross profits ; 

1. Notional normal depreciation 

2, Direct tax vee 

3. Return on share capital ..e 

4. Return on reserves ea 

ö. Additional requirement for rehabilitatio 
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Negative balance 


13. It will be observed that the 
prior charges comprised in items 1 to 4 
_are not really in dispute. It is only 
the additional requirement for rehabili- 
tation that is the bone of contention 
between the parties and this is chal- 
lenged on two grounds; firstly that the 
trade investment of Rs. 85.6 lakhs are 
available funds for rehabilitation re- 
quirement as admitted by the Appel- 
lant to be so available in the statement 
which it furnished to the Tribunal: 
secondly that no claim for rehabilitation 
requirement has been substantiated. 

14. On the first ground it is con- 
fended that the question, what was the 
available amount for the annual require= 
ment was specifically before the Tribu- 
nal, and that it was the case of the 
management and not of the workmen 
that an amount of Rs. 1,23,90,000/- was 
available consisting of Rs. 26.30 lakhs 
towards depreciation, Rs. 12 lakhs to- 
wards general reserves and Rs. 85.6 lakhs 
towards investments. In these circum- 
stances the Tribunal was not called upon 
to investigate the question as to what 
exactly was the nature of the invest- 
ments or whether any of them were 
realisable or were not available for 
meeting the rehabilitation requirements. 
Further there was no grievance made in 
this behalf in the Special Leave Petition 
and therefore the management is, it is 
submitted, estopped from challenging be- 
fore. this Court the validity of inclusion 


A. I. R. 
rehabilitation requirement. On this 
assumption while not disputing the 


computation of the Tribunal in respect 
of the original cost which as we have 
earlier mentioned has not beən disput- 
ed, even by accepting the multiplier, the 
breakdown value and the deviser as 
adopted by the Tribunal the annual 
amount required would be Rs. 10.71 
lakhs and not Rs. 4.23 lakhs as com- 
puted by the Tribunal. The only varia- 
tion between the computation of the ap- 
pellant and that of the Tribunal is in 
respect of the funds available which ac- 
cording to the Tribunal is Rs. 113.28 
lakhs including the trade investment of 
Rs. 85.6 lakhs and according to the appel- 
lant it is Rs. 27.8 lakhs comprising of only 
two items namely depreciation of Rs. 15.68 
lakhs and general reserve of Rs. 12 lakhs. 
If this computation is accepted then there 
will be a negative balance of Rs. 2.9 
lakhs. This result is arrived at as fol- 
lows: 

Rs. 6211 lakhs 
Rs. 
Rs, 


Rs. 1.11 
Rs. 10.71 


Rs. 


ere lakhs 


‘Xz y az 


Rs. 65.0 T lakhs 


(— Rs. 2.98 lakhs 


of this amount in the amount available 
for rehabilitation. It is further submit- 
ted that assuming that this question can 
be agitated, in the absence of any spe- 
cific investigation as to the nature of the 
investments and more particularly when 
the management itself had shown this 
amount as being available, the Appel- 
lant cannot be permitted to say that it 
is not available. The contention of the 
respondents proceeds on a basic error 
namely that the Appellant had held out 
that the trade investments were avail- 
able for rehabilitation requirement. This 
is not so. In the amended written 
statement filed on 4-7-1969 after ob- 
taining the permission of the Tribunal 
on 3-7-1969, the Appellant claimed the 
annual share required for rehabilitation 
as Rs. 93,56,207/-. Even in the statement 
filed earlier on 10-4-1969 it showed two 
amounts as being available namely de- 
preciation of Rs, 26.31 lakhs and gene 
tal reserves of Rs. 12 lakhs. It is sub- 


mitted by the Appellant that only when ` 


the ‘arguments were completed on be- 
half of the Company on 9-12-1969, hav- 
ing regard to the claim made by it for 
deduction of Rs. 4.1 lakhs as extrane- 
ous income derived from the trade in- 
vestments the corpus of Rs. 85.6 lakhs 
which earned that income was also shown 
as available and a statement to that 
effect was filed on the same day to faci- 
litate the Tribunal in arriving at an 
Award. Inasmuch as we are not allow- 
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ing the deduction of Rs. 4.1 lakhs as 
extraneous income, the question whe- 
ther the corpus should be treated as 
being available also has to be consider- 
ed in the light of the decisions of this 
Court. The Appellant in our view is 
fully justified in urging this conten<ion 
before us, as it cannot Le said that this 
was not raised before the Tribunal. The 
Tribunal had ample opportunity of con- 
sidering this aspect since it did speci- 
fically consider the nature of the in- 
come therefrom. 


wb. Assuming for the present haf 
the adoption by the Tribunal of 
multiplier and deviser can be justiñed, 
though the validity of the Tribural’s 
award in this behalf hes been serieus- 
ly challenged before us. the question to 
be determined is whetker the invest- 
ments of the Appellant amounting to 
Rs. 85.6 lakhs is available for rehabili- 
tation which in turn will depend upon 
whether these investments are made in 
the course of the business of the Com- 
pany or are unconnected with its kusi- 
ness and only invested with a view to 
earning extraneous income. The princi- 
ples upon which rehabilitation granz is 
to be calculated as laid down by this 
Court is that the depreziation reserves, 
or In the case of other reserves onl- if 
they are available as liquid assets and 
cash and not earmarked for any sreci- 
fic purposes, are deemed to be available 
and can be taken into account in com- 
puting the annual requir2ment. The de- 
preciation reserve, the okject of whicn is 
to meet the requirement of replace- 
ment, rehabilitation and modernisation at 
a future date is consider2d to be always 
available whether it is in the form of 
liquid assets or not. It is obvious -hat 
even this amount will not achieve the 
purpose of recouping the cost of replace- 
ment of the wasted assets and it is for zhat 
reason the claim of the industry for re- 
habilitation in addition to the admissi- 
ble depreciation has been ~ recognised. 
Then there are the general reserves, 
capital reserves and developmnt rese:ves 
all of which will be eccnsidered to be 
available if they are In the form of 
liquid assets or cash. The question in 
some of these cases will be whether ‘hey 
are considered to be tke capital assets 
of the Company kept in that form in 
the course of its busiress or kepf as 
investments outside the business of the 
Company for the purposes of earning an 
extraneous income. If ft is the former 
then they are available but if it is the 
latter they cannot be brought into ac- 
count for calculating the rehabilitetion 
requirement. As it happens in most 
cases the claim by the employer is that 
the reserves are either wholly or pertly 
not available because they have been 
used as working capital and consequent- 


the - 
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ly the amount to be utilised should not 
be excluded from the amount claimed 
towards rehabilitation. The principles 
governing what deductions should be 
made from out of reserves before cal- 
culating the amount in respect of re- 
habilitation for the bonus year were set 
out in the Full Bench formula and have 
been restated in the Associated Cement 
Co. Ltd. v. Its Workmen, (1959) SCR 925 
at p. 970 = (AIR 1959 SC 967). The 
two items. according to that decision 
that are to be -taken into consideration 
are the general reserves available to the 
employer and the reserves which have 
been reasonably earmarked for specific 
purposes of the industry. In. explaining 
what was meant by availability of the 
reserves or the earmarking for specific 
purposes Subba Rao, J. as he then was 
in Khandesh Spinning and Weaving Mills 
Co. Ltd. wv. Rashtriya Girni Kamgar 
Sangh, Jalgaon, (1960) 2 SCR 841 = (AIR 
1960 SC 571) observed at page 845-846:— 


“We do not think that by using the 
said words this Court meant to depart - 
from the well recognised principle that 
if the general reserves have not been 
used as working capital, they cannot be 
deducted from the rehabilitation amount. - 
The reserves may be of two kinds. 
Moneys may be set apart by a com- 
pany to meet future payments which the 
Company is under a contractual or sta- 
tutory obligation to meet, such as gra- 
tuity ete. These amounts are set apart 
and tied down for a specific purpose and, 
therefore, they are not available to the 
employer for rehabilitation purposes. But 
the same thing cannot be said of the 
general reserves’ they would be avail- 
able to the employer unless he has used 
them as working capital. The use of 
the words “reasonably earmarked” is 
also deliberate and significant. The mere 
nominal allocation for binding purposes. 
such as gratuity ete. in the Company’s 
books is not enough. It must be ascer- 
tained by the Industrial Court on the 
material placed before it whether the 
said amount is far in excess of the re- 
quirements of the particular purpose for 
which it is so earmarked and whether 
it is only a device to reduce the claim 
of the labour for bonus.” 

What Is meant by the above obser- 
vations in the Khandesh Spinning and 
Weaving Mills case was later explained 
by Wanchoo, J. as he then was, in Ben- 
gal Kagazkal Mazdoor Union v. Titaghur 
Paper Mills Co. Ltd., (1964) 3 SCR 38. 
This was what was said at page 54: 


- “All that that decision lays down 

is that, that part of the reserves which 
aa to make up the working capital 
which is in the shape of raw materials 
etc. or earmarked reserve will not be 
deducted from the = gross-rehabilitation 
amount; it does not lay down that all 
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cash reserves; in the shape of deprecia- 
tion reserve, general reserve, renewal 
reserve and so on and also in the shape 
of investments and advances cannot _be 
deducted from the gross rehabilitation 
amount as they may be used as work- 
ing capital next year.” . 

l 16. Now the question of ‘trade 
investments unconnected with the PUT- 
poses of the industry fell. for considera- 
tion in the National Engineering Indus- 
tries Ltd. v. Its Workmen, (1968) 1 SCR 
779 = (AIR 1968 SC 538). In this case 
the Company had an investment of 
Rs. 18.22 lakhs in shares, which were 
treated by the Tribunal as liquid assets 
available for rehabilitation. But the 
Company contended that this Investment 
can either be treated as a trading 
transaction carried out in the ordinary 
Course of business or as a capital asset. 
If it was the former then it should have 
been allowed the loss of Rs. 1.72 lakhs 
as trading expenditure but instead the 


the investment as capital asset. . It 
could not therefore deduct Rs. 18.22 
lakhs as a fund available for rehabili- 
tation cost. Negativing this contention 
of the Company, Shelat, J. observed at 
pages 796-797 *— 

“We fail to see any contradiction 
on the part of the Tribunal. The bal- 
ance sheet for the year 1957-58 contains 
two schedules; Schedule A shows fixed 
asssets and schedule B shows trade in- 
vestments of the value of Rs. 18,21,571/-. 
The Company not being an investment 
Company the investment of Rs. 18.22 lacs 
in shares of other joint stock Companies 
prima facie represents extra capital not 
required as working capital for other- 
wise the Company could not have spar- 
ed this amount for investment in the 
stocks of other Companies. The Tribu- 
nal was right in treating this investment 
as a capital asset and in refusing to 
treat the loss therefrom as trading ex- 


penditure. The Tribunal at the same 
time could deduct this amount from 
the rehabilitation cost because that 


amount was available to meet the re 
habilitation cost. The investment in 
shares could easily, if the Company was 
so minded, be converted into cash and 
‘utilised for replacement of its worn out 
machinery”. 

17. In Gannon Dunkerley’s case, 
(1971) 22 Fac LR 158 = (AIR 1971 SC 
2567) also these principles were reite~ 
rated. It was held in that case that 
fn calculating rehabilitation grant one 
of the principles which this Court has 
laid down is that the depreciation re- 
serve must always be deducted irres- 
pective of the fact whether it is avail- 
able or not as a liquid asset. In addi- 
tion other reserves like general reserve 
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are also to be deducted if they are 
available as liquid reserves and are 
not ear-marked for any spezific pura 
pose. The capital reserve and the de- 
velopment reserve can also be deduct- 
ed if there is material to show that they 
existed in the form of liquid assets or 
cash. The question would be whether 
they are capital assets of the Company 
kept in that form in ‘the course of its 
business or whether they have been 
treated as investments outside the busi- 
ness for the purposes of earning ex- 
traneous incame. If they are invest- 
ments made in the course oz its busi- 
ness they are to be treated as part of 
the capital but otherwise if they are 
extraneous to the business they do nof 
form part of the reserves available for 
rehabilitation. 


18. It may be observed that i 
(1968) 1 SCR 779 = (AIR 1968 SC 538) 
an exception had been made in the 
case of an investment Company the in~ 
vestment of which is to be treated as 
working capital employed in the busi- 
ness of the Company. The Companies 
Act placed restrictions on the purchase 
of shares by one Company, of shares of 
any other body corporate except to the 
extent and except in accordance with 
the restrictions and conditions specified 
in Section 372 of that Act as amended 
by Act 65 of 1960. By Section 373 it 
is enjoined on Companies investing 
after Ist April 1952 in shares of any 
other body corporate in exercise of the 
limit specified in sub-section (2) and 
the second proviso to the said sub-sec- 
tion of Section 372 to obtain the autho- 


-Tity of the Central Government within 


six months from the commencement of 
the Act and if such authority and ap- 
proval is not so obtained the Board of 
Directors must dispose of the invest- 
ments in excess of the limits specified 
in the aforesaid provisions within two 
years from the commencement of the 
Act. It is also provided by Section 372 
(10) that after the commencement of 
the Companies Amendment Act a state- 
ment should be annexed to the balance» 
sheet giving the details of, the invest- 
ments acquired; the bodies corporate in 
the same group, of which the | shares 
have been acquired. whether the invest- 
ments are existing or not, and the 
nature of tke said investments. An 
exception however has been made by 
the proviso to the said sub-section in 
the case of investment Companies 
(which are those whose principal busi- 
ness is the acquisition of shares etc.} 
that it shall be sufficient if the invest- 
ments existing on the date as at which 
the balance-sheet to which* the state- 
ment is annexed has been made out. 
19. — From these provisions it is 
contended that the balance-sheet in this 
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case shows only those details which are 
required to be given by an investment 
Company which is also consistent with 
- the plea that the investments of the 
Appellant were made prior to 1952 
when it was an investment Trust Com- 
pany and these jnvestments which are 
the same exceeded the limits prescrib- 
ed by the Companies Amendment Act 
without having to conform to the con- 
ditions of having either to obtain ap- 
proval of the Central Government or to 
dispose of the excess within two ‘years 
i.e.. by 31st March 1962. 

20. On behalf of the Respon- 
dents however it is submitted that there 
has been no finding by the Tribunal 
that the Company is an Investment 
Company or that the irvestments were 
made prior to 1952 as an Investment 
Company which would entitle it to treat 
those investments as noz available for 
the purposes of rehabilitation within 
the exception indicated in the National 
Engineering Industries case, (1968) 1 
SCR 779 = (AIR 1968 SC 538). In our 
view .this submission has no force. 
There is. ample justification in the con- 
tention of the Appellant’s Advocate that 
the Tribunal did advert to the fact that 
the Company invested initially a capi- 
tal of Rs. 75 lakhs as an investment 
Trust Company and fram its inception 
these investments have been made and 
that it is only after the amendment in 
11960 when it was not possible for it to 
invest further amounts that it chang- 
ed its name, increased its capital and 
started the present industry. On this 
aspect of the matter th= Tribunal stat- 
ed thus: 


“Originally: the Company was float- 
ed as J. K. Investments Trust Ltd. It 
had a share capital of Rs. 75 lakhs. They 
invested this amount and some loans in 
debentures and loans. Due to amend- 
ments in Company law they had to 
stop further investment from 1960 on- 
wards and changed the name of the 
Company to J. K. Synthetics Limited, 
raised additional Rs. £0.00 lacs share 
capital and started this Nylon factory. 
Thus todate the share capital of the 
Company is Rs. 125.00 lacs including 
the old share capital oz Rs. 75.00 lacs 
of the J. K. Investments Trust Ltd. 
Now instead of utilising the old share 
capital and loans invested {in deben- 
tures the Company took separate loans 
to work the Nylon factory for which 
according to the balance sheet they had 
to pay over Rs. 5 lacs as interest on 
loans”. 

It is also apparent from Schedule ‘E’ 
statement forming part of the balance- 
sheet as at 30th June 1963 that a list 
of trade investments held by the Ap- 
pellant have been given. There are 
two notes attached thereto. Note (1) 
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states — Investments in the Companies 
marked with asterisks exceed ten per- 
cent of their respective subscribed capi- 
tal These investments were acquired 
before the commencement of the Com- 
panies (Amendment) Act, 1960, while 
Note (2) states — The Total invest- 
ments of the Company exceed thirty 
per cent of its subscribed capital: These 
Investments were acquired before the 
commencement of the Companies (Am- 
endment) Act, 1960. 


21. Having regard to these un- 
disputed facts it appears to wus clear 
that the trading investments were made 
prior to 1960 when the Company was 
an Investment Company, as such these 
investments, are not connected with 
the activities of the Company. are ex- 
traneous to its business and do not form 
part of the reserves available for re- 
habilitation. In the circumstances the 
Tribunal is not justified in including 
this amount in the amounts available 
for rehabilitation purposes. 

22. While this is so and the re- 
sult of the non-exclusion of Rs. 85.60 
lakhs would: result in a negative bal- 
ance, the respondents as we have al- 
ready held are entitled to challenge the 


claim for rehabilitation on the ground 


that the essential requisites have not 
been established by any cogent or suffi- 
cient evidence. In computing the re- 
quirements for rehabilitation as has been 
stated often, regard must be had, to 
two imponderables out of the three 
main elements because one of them 
namely the original cost of the asset is 
specifically ascertainable while the other 
two have to be established as near as 
possible which might to some extent 
involve an estimate based on evidence 
deducible therefrom. These two im- 
ponderables are the multiplier and the 
deviser. Unless all these elements are 
determined the amount required for 
rehabilitation cannot be ascertained. Of 
course the scrap value of the old assets 
has also to be ascertained but this does 
not involve any difficulty because nor- 
mally it is taken as 5 per cent of the 
value of the assets at cost. Even so 
the determination of the amount for 
rehabilitation no doubt poses problems 
but it is suggested that a reasonable 
method would be to divide them into 
blocks, according to the nature of the 
asset and the year in which the assets 
have been acquired. The cost of the 
separate blocks has then to be ascer- 
tained and their probable future life 
has to be estimated. Once this estimate 
is made it becomes possible to antici-' 
pate approximately the year when the 
plant and machinery would need re- 
placement and the probable price of 
such requirement at a future date when 
the asset requires replacement. In de- 
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termining this difficult question the Tri- 
bunal as already observed must have 
before it all available evidence from 
which a reasonable and probable ad- 
judication can be made in respect of 
these essential requisites. 


23. The Respondent’s Advocate 
` submits that the Tribunal while quite 
properly rejecting the evidence produc- 
ed on behalf of the Appellants indulg- 
ed in guess work when it adopted arbi- 
trarily the multiplier and the deviser. 
It is his case that the determination of 
the life of machinery depends on vari- 
ous factors such as for instance nature 
of the machinery, its quality, the nature 
of the industry, the efficiency of work- 
men ete. In the Hindustan Motor’s case 
(1968) 2 SCR 311 = (AIR 1968 SC 963), 
Bhargava. J. after examining the seve- 
ral cases relating to this aspect of the 
matter observed at page 319? 


“The life of machinery of one parti- 
cular factory need not necessarily be 
the same as that of another factory. 
Various factors come in that affect the 
useful life of a machinery. There is, 
first the consideration of the quality of 
machinery installed. If the machinery 
is purchased from a country producing 


higher quality of machines, it will 
naturally have longer life than the 
machinery purchased from another 


country where the quality of produc- 
tion is lower. Again, the articles ‘on 
which the machinery operates may very 
markedly vary the life of a machine. 
If, for example, a machine is utilised 
for grinding of cement the strain on 
the machine will necessarily not be the 
same as on a machine which operates 
on steel or iron”. 


In the Secretary, South India Millowners’ 
Association v. Secretary, Coimbatore Dis- 
trict Textile Workers’ Union, (1962) 
Suppl. 2 SCR 926 = (AIR 1962 SC 1221) 
to which a reference had been made in 
the above caSe after accepting, on the 
facts of that case, that the life of the 
textile machinery was adopted as 25 
years, this Court laid down the follow- 
ing principle at page 933: 

“We are not prepared fo accept 
either argument because, in our opi- 
nion, the life of the machinery in every 
case has to be determined in the light 
of evidence adduced by the parties’. 
The Advocate on behalf of the Appel- 
lant on the other hand says that the 
Full Bench Formula for determining re- 
habilitation requirement as accepted in 
Associated Cement Companies’ case, 1959 
SCR 925 = (AIR 1959 SC 967) laid down 
an elastic measure for determining the 
probable cost which was to be estimat- 
ed “as near actualities or realities as 
possible”. At pages 967-968 Gajendra- 
gadkar, J., as he then was observed: 


A. L Re 


“The estimate about the probable 

life of tbe plant and machinery is it- 
self to some extent a matter of guess 
work and any anticipation, however, 
intelligently made. about the probable 
trend of prices during the intervening 
period would be nothing but a guess. 
That is how, in determination of this 
problem, several imponderables face 
the tribunals. One of the points which 
raises a controversy in this connection 
is: What level of prices should the 
tribunal consider in making its calcula- 
tions about the probable cost of replace« 
ment ... ... ... s. If seems to us that in 
order to enable the Tribunal to make 
an estimate in this matter as near ac- 
tualities or realities as possible it is 
necessary that the Tribunal should be 
given full discretion to admit all rele- 
vant evidence about the trend in price 
levels ... ... ... p.. The problem of de- 
termining the probable cost of replace- 
ment itself is very difficult; but the dif- 
ficulty is immeasurably increased when 
it is remembered that the cleim for re- 
habilitation covers not only cases of 
replacement pure and simple but of re- 
habilitation and modernisation. In the 
context rehabilitation is . distinguished 
from ordinary repairs which go into the 
working expenses of the industry. It is 
also distinguished from replacement ... 
That is why we think it {fs 
necessary that the tribunals should ex- 
ercise their discretion in admitting all 
relevant evidence which would enable 
them to determine this vexed question 
satisfactorily”. 
Keeping these observations in view 
what we must see is whether the Tri- 
bunal was justified on the evidence in 
adopting’ the particular multiplier and 
the deviser. The stand taken by the 
management is that it has produced suffi- 
cient evidence in support of its own 
multiplier and deviser and in any case 
the learned Advocate says the Tribunal 
is right in arriving at its own conclu- 
sion. In fact it is submitted, the manage 
ment had made an application for ap- 
pointment of an assessor to assist the 
Tribunal as an expert for determining 
the several questions appertaining to 
the computation of rehabilitation re- 
quirements. but that was rejected as 
the Tribunal did not feel any necessity 
for it and there is nothing: more which 
the management could do in the cir- 
cumstances. 


24. . It is pointed out that the 
Nylon industry was a new imdustry at 
the time when it was started and the 
evidence of the General Manager, wha 
had been with the Company from the 
initial stages and throughout the negotia- 
tions for purchase of the machinery, 


says that according to the manufacturers ` 


the life of the machinery could only be 


ed 
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six years. That apart the management 
also produced sample invoices for each 
year and adduced the evidence of the 
Manager to prove what would be the 
cost of rehabilitation. In fact it is said 
that the Appellant was fortunate in 
having actual invoices of machimery 
purchased because the Company had 
only then expanded its undertaking. 
The Tribunal rejected. the oral evid2nce 
on the ground that the witnesses >ro- 
duced by the management were no ex- 
perts and they did not throw any 
material light on the matters to be 
adjudicated by it. It also rejected the 
documentary evidence on the grcund 
that the machinery which was saic to 
have been purchased was not the same 
as was sought to be replaced and in 
any case there was no: sufficient evi- 
dence for it to accept the multiplier and 
deviser as claimed by the management. 
Whether this criticism is valid or not 
will depend largely cn what in fact 
weighed with the Tribunal in arriving 
at the multiplier and the deviser. No 
doubt the employer did make an ap- 
plication to the Tribunal as noticed ar- 
lier and the same was rejected on 5-8- 
1969 as it did not find it necessary to 
appoint an assessor. Tke applicatior it- 
self ' was for requesting the Tribunali to 
appoint an assessor if it thinks neces- 
sary. The management cannot vith- 
out discharging its dute of placing all 
the necessary material before the Tri- 
bunal ask it to appoint an assessor who 
would be useless without that material. 
We do not think in thə circumstances 
the Tribunal was wrong in rejecting the 
application. 


25. The Tribunal considered the 
evidence of Shri Jain. Aggarwal and 
Talwar in detail. With respect to Jain 
it noted that certain machinery worth 
about Rs. 10 lakhs had already beer re- 
placed and that there had been hundr- 
ed per cent increase in prices also due 
to devaluation. The witness was kow- 
ever not able to give any. details as to 
when the replacement of the parts and 
machinery took place even though the 
management kept the record of the re- 
placement: of the machinery. He could 
not also explain what exactly was the 
impact of the devaluation of Rupee on 
prices. He did not see the quota-ions 
of the machinery. It was therefore con- 
cluded that his statement both with 
regard to the life of the machinery and 
the replacement cost was quite useless 
and was based on hearsay. Shri Asgar- 
wal’s evidence was also considered un- 
satisfactory, both with respect to the 
-estimate of the replacement cost and 
the life of the machinery. His calcula- 
tions were based on a comparison oi the 
original cost of machinery in invoices 
Exs. M.i. M.2 and M.3 and their cost 
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in 1967, as given ïn the corresponding 
invoices Exs. M.4, M.5 and'M.6 and 
the devaluation of the Rupee. The Tri- 
bunal then considered the discrepancy 
between the machines mentioned in vari- 
ous exhibits. -No doubt there is some 
justification in the comment of the 
learned Advocate for the Appellant thaf 
some of these invoices were not relied 
upon by the Tribunal merely because 
the machines mentioned therein were 
different in size and weight to those 
which were installed jn the factory. 
Undoubtedly there would be a variation 
because the ingenuity of the inventor 
and technician is not static and as time 
goes on there are improvements, reno- 
vations and changes that make the 
machnie more sophisticated and efficient. 
While this is so the question is whether 
satisfactory evidence has been produc- 
ed to prove the total cost of rehabilita- 
tion and also the life of the machinery. 
The evidence of Talwar was equally 
found to be defective. He was greatly 
relying on the Handbook of Chemical 
Engineers by John Parry for establish- 
ing the life of the machinery. He said 
that in that Book the life of a Chemi- 
cal plant working in three shifts is 
Shown to be 11 years. He also admitt- 
ed that the Author gives only the guide- 
line for Income-tax purposes only. An 
extract of the Parrys Handbook was 
also given by the Tribunal which stated 
its conclusion as under: 


“In view of the abovesaid infirmi- 
ties it is evident that the management’s 
claim for rehabilitation is very much 
inflated. The selection of the average 
multiplier is rather arbitrary or atleast 
quite generous to the management and 
their estimate about the life of the 
machinery is slightly conservative. From 
the available evidence on record he then 
proceeds to make his own estimates 
which as far as the life of the machi- 
nery is concerned was placed between 
that adopted for textile machinery of 
25 years and the life given in the Che- 
mical Engineers Handbook of 11 years. 
It said after referring to the statement 
in the Chemical Engineer’s Handbook 
that the life of a Chemical machinery 
must be more than 11 years in America 
where they work efficiently to the maxi- 
mum capacity of ‘the machinery. It 
was observed “here the working condi- 
tions being different the machinery is 
likely to last longer and certainly due 
to poor economic conditions in the 
country the management. also cannot 
afford to discard such valuable machi- 
nes in eleven years only. The life of 
the plant therefore must be more than 
11 years. On the other hand the ordi- 
nary life of textile machinery is taken 
to be 25 years or more. In this view 
of the matter if we take the life of the 
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machinery as 14 years it would still be 
on the side’ of the conservative estimate”. 
Regarding the multiplier the ‘Tribunal 
said that: 


l “the 1961-62 Block of the machinery 
would require replacement according to 
our estimate in 1975-76. The Company’s 
claim of six times the original cost 
based on a comparative study of in- 
voices Exs. M.1 to M.3 on the one hand 
and Ex. M.4 to M.6 on the other is 
very much inflated ... ... ... The Com- 
pany has not produced the current 
price list also of the machinery or any 
price indices indicating the trend of 
prices of machines. The prices of 
machines are more stabilised than prices 
of consumer goods. The production of 
the machines has also gone up in the 
country and it is not impossible that by 
1975 we might manufacture our own 
machines for Nylon factory also. Even 
otherwise the prices of imported machi- 
nes are not likely to be more than four 
times. Therefore, in our opinion the 
multiplier should only be four for the 
block of 1961-62. In awards also relied 
upon by Shri Talwar even though they 
considered only prewar block of machi- 
nes, in no case they allowed a multip- 
lier of six. 
installed in the accounting year, ordi- 
narily the unit is taken as the multip- 
lier but as there has been in the mean- 
time devaluation of the rupee we think 
it would on the whole be fair to adopt 
two as a suitable multiplier for ‘tthe 
block installed in the accounting year”. 


25. It appears to us that this is 
an unsatisfactory way of determining 
the two most important factors required 
for computing the rehabilitation re- 
quirement. The evidence produced be- 
fore the Tribunal consisted only of a 
few invoices which were to serve as 
samples of the price of machines to 
show that they have gone up. We are 
not impressed with the submission of 
the learned Advocate for the Appellant 
that a complete set of invoices in res- 
pect of all the Departments of the in- 
dustry which required rehabilitation had 
been placed before the Tribunal. In- 
deed the very application for appoint- 
ment of Assessor demonstrably contra- 
dicts this assumption. In this applica- 
tion the management stated that it did 
“examine S/Shri S. S. Aggarwal, A. C. 
Talwar as its expert witnesses and have 
filed some invoices by way of example 
to show the trend in rising cost in plant 
and machinery. With regard to useful 
life of the plant the Respondent places 
reliance on Chemical Engineer’s Hand- 
book IVth Edition by John Parry” (em- 
phasis ours), 


27. It is apparent from this ap- 
plication that the management was rely- 
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For the block of machines 


A.I. R, 
ing only on a few sample invoices which 
they said they had produced while de- 
pending heavily only on Parry’s Hand- 
book for ascertaining the life of the 
machinery and the probable cost. 


28. We have also gone through 
the evidence of the three witnesses and 
the invoices referred to and we think 
that the Tribunal rightly rejected this 
evidence as not being of much assistance. 
It is quite probable that the price of 
the indigenous industry as appearing 
from the bulletin of the Reserve Bank 
of India has gone up but that does not 
furnish a basis for arriving at any spe- 
cific multiplier or deviser for the Ap- 
pellant’s plant. AIl that the invoices 
produced before the Tribunal’ establish 
is only the probable cost of machinery 
of 24 lakhs, in an attempt to prove the 
cost of replacement of plant and machi- 
nery worth Rs. 825 lakhs. The Tribu- 
nal was therefore amply justified in 
saying that the only evidence given is 
of the few invoices the value of which 
is only 2} per cent of the requirement of 
the replacement cost which in our view 
is not sufficient to establish how many 
machines'in each Department of the in- 
dustry are required, what is the nature 
of those machines and what is the pro- 
bable cost of each of those machines. 
We are far from 
management has placed before the Tri- 
bunal any satisfactory evidence much 
less Sufficient evidence to arrive at a 
multiplier and deviser nor has the Tri- 
bunal any bases for arriving at its own 
multiplier and deviser except it be on 
a pure Conjecture and guess work. The 
result is that though the Appellant is 
able to succeed in one of the main 
polnts of his Appeal, the Appeal will 
have to be dismissed as the Respondents 
are able to sustain the Award on other 
frounds. The circumstances of the case 
justify a direction for each party to 


bear its own costs. 
Appeal dismissed. 


AIR 1972 SUPREME COURT 1966 
(V 59 C 368) 
(From: Delhi) 
K. S. HEGDE, A. N. GROVER AND 
A. N. RAY, JJ. 
_. Tej Ram Bery, Appellant v. Union 
of India and another, Respondents. 
Civil Appeal No. 1947 (N) of 1969, 
D/- 30-11-1971. 
= Constitution of India, Art. 226 — 
Summary dismissal of writ petition. 


Where the facts alleged by the 
petitioner who was challenging the 
order compulsorily retiring him from 


CP/CP/G51/71/BNP 


satisfied that the. 
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service make out a case put forward 
by him the High Court is not justitied 
in dismissing the petition summarily. 
(Para 1) 
= The Judgment of the Court was 
delivered by 
HEGDE, J.:— This is an appeal by 
special leave. It is directed against the 
order of the High Court, Delhi, dis- 
missing summarily the Civil Writ 
No. 18 of 1969 filed by the appellant. In 
that writ petition the Appellant caal- 
lenged the order compulsorily retiring 
him from service. The appellant was 
ordered to be compulsorily ret-red 
from service, after holding an enquiry 
and after coming to the conclusion “hat 
his known assets exceec the amoun- he 
could have reasonably saved by his 
earning by about Rs. 7,000/-. The ap- 
pellant has alleged in Fis writ peticion 
inter alia that the findings arrived at 
against him are. unsupvorted by any 
evidence and further that he had not 
been given reasonable spportunity to 
put forward his case. In support of 
those contentions he had pleaded zer- 
tain facts. Facts pleaded by him requir- 
ed investigation. It is not as if the 
facts pleaded do not méke out the «ase 
put forward by him. Hence the Eigh 
Court was not justified in summarily 
dismissing the writ petition. Hence we 
set aside the order of the High Court 
and remit the case to the High Court 
= with a direction to admit the writ feti- 
tion and dispose of the same according 
to law expeditiously. No costs. 
Petition allowed. 





AIR 1972 
(V 59 C 359) 

(From: The Award of Industrial 

Tribunal, Maherashtra, 
~ Bombay) 
C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ. 

M/s. Polychem Ltd., Appellant 
(In both the Appeals); v. R. D. Tulrule, 
Industrial Tribunal . Bombay and ano- 
ther, Respondents. (In both the Ap- 
peals) 

Civil Appeals Nos. 2162 and 2163 
of 1970, D/- 15-3-1972. 


*(Ref, (1.-T.) Nos. 284 of 1968 and 19 
of 1969,° D/- 9-6-1970 — Indl. Tri- 
bunal Maharashtra — Bom.) 


CP/DP/B817/72/LGC 


Polyzhem Ltd. v. R. D. Tulpule 


SUPREME COURT 1967 


S. C. 1967 


Industrial Disputes Act (1947), 
Sch. 3, Item 2 — Other allowances — 
Vacation allowance — Factors to be 
considered by Industrial Tribunal — 
Mere financial capacity of the parti- 
cular concern to pay should not be 
the sole criterion — Award D/- 9-6- 
1970: of Industrial Tribunal, Mahara- 
shtra in Ref. (1.-T.) Nos. 284 of 1968 
and 19 of 1969, Reversed. 


: Wage policy relating to workmen 
is not a purely economic policy in 
which the employer and employee alone 
are interested. Besides the worker and 
the management, the consumer and the 
Society at large and a fortiori the 
State, are also vitally interest- 
ed, and no wage policy can ever 
be applied in vacuum in disregard of 
the realities of the social and economic 
conditions in the Country. Consider- 
ing the question of wages in the back- 
ground of the Directive principles en- 
shrined in the Constitution a wage 
structure should serve to pronote, a fair 
remuneration to labour ensuring due 
social dignity, personality and security, 
a fair return to capital, and strengthen 
incentives to efficiency, without being 
unmindful of the legitimate interest 
and expectation of the consumer in the 
matter of prices. Guided by this prin- 
ciple, if the financial capacity of the 
industry permits, the workers should, 
broadly speaking, be allowed their due 
share in the prosperity of the Indus- 
try, to which they have contributed by 
their labour, so as to enable them, 
within reasonable limits, to improve 
their standard of living. (Para 7) 


The Industrial Tribunal commits a 
serious error in awarding the vacation 
allowance to the workmen of a com- 
pany at the same rate as is granted to 
its higher staff, exclusively on the 
basis that the employer has the finan- 
cial capacity to ‘stand the burden of 
such allowance without considering the 
other allowances and amenities allowed 


to the workmen. (Para 8) 
The difference between the 
amenities allowed to the workmen 


and to the staff to whom the vacation 
allowance is granted must in law and 
justice be looked into and the question 
then decided whether or not the 
workmen’s demand is justified. The 
principle of region-cum-industry has 
no doubt to be kept in view but then 
the comparable industries in the region 
have to be considered from all 
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the relevant aspects. The fact 
that in the refineries in the 


region similar allowance is granted as 
a result of settlement cannot, on that 
account alone, be considered to be 
irrelevant because that may appro- 
priately indicate that the demand of 
the workmen in those Industries was 
not considered unjust. But to what 
extent that should weigh with the 
Tribunal is for the Tribunal to decide 
in the light of all the relevant circum- 
stances. The total wage packet of, the 
various categories of employees in the 
Industry in question itself, including 
the question of their nature of duties 
and functions, however, deserves to be 
given primary importance so that there 
is no reasonable chance of heartburn- 
ing and discontentment amongst the 
different categories of workmen on 
account of the differential treatment 
which, though seemingly justifiable, 
may, in real effect, be discriminatory. 
The importance of appropriate stand- 
ardisation of wages in the industry on 
a proper consideration of the duties 
and functions of the different cate- 
gories of employees must be kept in 
view in deciding the question. (Para 8) 


Cases Referred: Chronological Paras 


AIR 1970 SC 919 = (1969) 2 
SCR 307 = 1970 Lab IC 
787, Delhi Cloth and General 
Mills Co. Ltd. v. Workmen 


(1968) C. A. Nos. 856, 1475 and 
2119 of 1968, D/- 10-12-1968 = | 
19 Fac. LR 46 (SC), Remington 
Rand of India v. The Workmen 3 


‘ATR 1964 SC 1449 = (1964) 5 
SCR 568, Mcleod & Co. Ltd. 
v. Workmen 


AIR 1961 SC 647 = (1961) 1 
Lab LJ 328 = 1961-2 SCR 
297, Alembic Chemical Works 
Co. Ltd. v. Workmen 


(1960) 363 US 593 = 4 Law Ed. 
2nd 1424, United Steel Workers 
of Ameria v. Enterprise 
Wheel and Car Corporation 3 


AIR 1958 SC 578 = 1959 SCR 12, 
Exprss Newspapers (P) Ltd. | 
v. Union of India 3) 


AIR 1956 SC 231 = (1955) 2 
SCR 1315, J. K. Iron and 
Steel Co. Ltd. v. Iron and Steel 
` Mazdoor Union, Kanpur 5 


3, 4 


2, 3, 


A. LR. 


AIR 1950 SC 188 = 1950 SCR 
459, Bharat Bank Ltd. v. 
ra a of Bharat Bank 

td. 


5 
Mr. S. V. Gupte, Sr. Advocate, 
(Mr. Mahesh Bhatt, Mrs. Sunanda 


Bhandare and Mr. P. H. Parekh, Ad- 
vocates, with him), for Appellant 
(In both the Appeals); Mr. K. Rajendra 
Choudhary, Advocate, for 
dent No. 2 (In both the Appeals). 


_ .. The Judgment of the Court was 
delivered by 

DUA, J.:— The short but im- 
portant point raised in these two ap- 
peals by special leave relates to the 
validity of that part of the award of 
the Industrial Tribunal, Maharashtra, 
Bombay, by which the demand for 
vacation allowance of the workmen of 
the appellants Messrs Polychem Ltd., 


` Bombay, at the same rate as is grant- 


ed to its higher staff both at the head 
Office and at its Chembur plant, was 
allowed. These two appeals are direct- 
ed against the impugned award in two 
references under Section 10 (1) (d) of 
the Industrial Disputes Act, 1947, one 
of which (Ref. No: 284 of 1958) related 
to the demands of the kead Office 
Staff and the other (Reference No. 19 
a 1969) to the workmen of Chembur 
plant. 


2. The impugned portion of the 
award dated June 9, 1970, reads as 
under: 


“The only other demand which is 
now common to both the references 
is the demand for the vacation allow- 
ance. It appears that the company 
pays to its officers or other staff 
drawing Rupees 600 and mofe as 
basic wage one month’s salary for 
vacation in case his leave exceeds 15 
days and is not accumulable. The de- 
mand of the workmen is that the 
minimum should be Rupees 300 and 
maximum Rupees 2,000. Itis pointed 
out for the company that this was 
refused by the Tribunals in Burmah 
Shell and Voltas. The Union on the 
other hand contended that it was al- 
lowed in the banks and refineries by 
settlements though refused by the Tri- 
bunals. The plea of discrimination, 
it was pointed out, has been rejected 
by the Tribunals (See Parke Devis, ICR 
1966 p. 151 and Alembic*e Chemical, 
(1961) 1 Lab LJ 328 = (AIR 1961 SC 
647) ). I, however, feel that this com- 
pany can afford to pay. this allowance 
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to its workmen and avoid dissatisfac- 
tion. In socialistic Countries this is con- 
sidered as an amenity to the workmen 
which should be provided such as sub- 
Sidized or free vacaticn at health re- 
sorts. The ideal of wage fixation is the 
living wage while the national -deal 
envisaged jin the constitution is a 
Socialistic State. The company can 
foin others as the trend seems +o be 
appearing in this region. It ensures 
More contented and healthy workmen. 
L therefore award vacation allowance 
to the workmen at the same rate as 
the staff with the same conditions.” 


3. The appellants Jearned 
counsel, Shri S. V. Gupte, challeaged 
this portion of the award on the ground 
that there is no evidence in support of 
the conclusions arrived at by the Tri- 
bunal and that it proceeds on grounds 
which are irrelevant snd contrary to 
the settled principles relating tc In- 
dustrial disputes. Nowhere in the 
region is vacation allowance granted in 
similar Industries and there is thts no 
comparable instance, contended the 
counsel, adding that the senior assis-ants 
lm the present case had also not près- 
sed their claim to vacation allowances. 
It was further urged that workmen in 
the appellant’s Industry get various 
other amenities like, dearness’ allow- 
ance, according to the revised textile 
rates, overtime wages, lunch allow- 
ance (not allowed to cfficers), gra uity 
(with qualifying pericd of 5 yeazs as 
against 15 years for officers), uniforms 
and medical facilities. Our attention 
was drawn to a prepared statement 
produced before us on behalf oi the 
appellant for showing ‘the difference 
in the pay packet of workmen employ- 
ed atthe appellant’s head office as a 
result of the award given in Reference 
No. IT-284/68. The respondent dic not 
accept this statement saying that it was 
based on the interpretation placed by 
the appellant to support its case. In 
regard to overtime allowance and 
other facilities referred to by Shri 
Gupte, the learned counsel relving, 
inter alia, on another statement r=2lat- 
ing to facilities accord2=d to the work- 
men in 1970-71 produced before us, sub- 
mitted that the workmen were geting 
numerous other benefits not available 
to officers. This’ subm:ssion was, bow- 
ever, sought to be founded on material 
not onthe Court record. The learned 
counsel strongly contended that the real 
criterion should have been to lock to 
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the overall pay structure of the work- 
men in the light of the standard pre- 
vailing in similar industries in the same 
region. Mere capacity of the appellant © 
to pay should not be the sole criterion, 
he added. Reference was made to the 
decision of this Court in Remington 
Rand of India Limited v. The Work- 
men, C. A. Nos. 856 of 1968, 1475 and 
2110 of 1968, D/~ 10-12-1968 (SC) 
where it was observed: 


_ “As regards the first ground, it is 
true that in the present case there was 
no question of the company being un- 
able to bear the additional burden of 
Junch allowance. But the fact that an 
employer is able to bear the burden is 
not the: criterion. The foundation of 
the principle of industry-cum-region 
is that as far as possible there should 
be uniformity of conditions of service 
in comparable concerns in the indus- 
try in the region so that ‘there is no 
imbalance in the conditions of service 
between workmen in one establishment 
and those in the rest. The danger 
otherwise would be migration of labour 
to the one where there are more 
favourable conditions from those 
where conditions are less favourable. 
Therefore, the mere fact that a parti- 
cular concern can beár an additional 
liability would by itself be no ground 
to impose upon it such extra obliga- 
tion. Equally important is the fact 
that the wage structure prevailing in 
the appellant company: is undisputably 
fair and the dearness allowance paid to 
the workmen has been, as aforesaid, 
linked with the index of cost of living. 
These must take care of the rise in the 
cost of living from time to time. If, 
therefore, the company: were to be 
compelled to pay lunch allowance to all 
workmen including those who work at 
the offices it would in fact mean a dou- 
ble provision for the constituent of the 
cost of food already : provided for in 
the wage scales and the rates of dear~ 
ness allowance. The force of this as- 
pect was recognised by this Court in 
Meleon & Co. Ltd. v. Workmen, (1964) 
5 SCR 568 at p. 571 = (AIR 1964 SC 
1449)”, 


Tt was said on behalf of the respon- 
dents that in. the case cited there was 
no discriminatory treatment in the 
same concern among the employees of 
different grades of salaries at the same 
place. The requirements of providing 
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lunch to those who could not return to 
the office from outdoor work outside 
the city limits, as was the fact in the 
cited case, according to the respondents, 
furnish a distinguishing feature in that 
case from the present. Next reliance 
was placed by Shri Gupte on the fol- 
lowing observations in Alembic Chemi- 
cal Works Co. Ltd. v. The Workmen, 
1961-3 SCR 279 at p. 306 = (AIR 1961 
SC 647): 


“Then it is urged that the provi- 
sion made by the award for privilege 
leave introduces discrimination be- 
tween the clerical staff covered by the 
present reference and operatives cover- 
ed by the earlier awards made by the 
same Tribunal. We were told that 
operatives had made a similar claim 
for privilege leave before the same 
Tribunal, and the said claim had been 
rejected. The argument is that the pro- 
vision for privilege leave made by the 
present award would create discontent 
amongst the operatives to whom simi- 
lar leave has been denied, and that 
would disturb industrial peace. We 
are not impressed by this argument. It 
is not seriously disputed that a distinc- 
tion has generally been made between 
operatives who do manual work and 
clerical. and other staff; in fact the ap- 
pellant’s standing orders themselves 
make different relevant provisions for 
the two categories of its employees.. It 
is also not disputed that in practice 
such distinction’ is made by. com- 
parable concerns, and awards baséd on 
the same distinction are generally made 
in respect of the. two separate. catego- 
ries of employees. We are,. therefore, 
unable to appreciate the argument that 
in granting privilege leave to the pre- 
sent staff the Tribunal has either over- 
looked its earlier award or has made 
a decision which suffers from the vice 
of discrimination. The practice pre- 
vailing in comparable concerns and 
the trend of.awards both seem to show 
that a distinction is generally made be- 
tween the two categories of employees, 
and since the said distinction is per- 
fectly justifiable no question of discri- 
mination can arise.” 


According to the respondents the dis- 
tinction between operatives doing 
manual work and clerical. and other 
staff may be justified but that is not 
the case here. Besides, in the report- 
ed case this Court, in its concluding 
part said, that it was not satisfied that 
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any case for interference under Arti- 
cle 136 had been made out whereas in 
the present case the appellant wants 
this Court to interfere and reverse the 
impugned part of the award on. the 
ground that it is -grossly erroneous and 
unjust. Reference was then made on 
behalf of the appellant to the decision 
in Delhi Cloth and General Mills Co., 
Ltd. v. Their Workmen, (1969) 2 SCR 
307=(AIR 1970 SC 919), emphasis be- 
TE aa on the following passage at 
p. 


“But:in the branch of Iaw relating 
to industrial relations the temptation 
to be crusaders instead of adjudicators 
must be firmly resisted. It would not 
be out of place to remember the state- 
ment of the law made in a different 
context — but nonetheless appropriate 
here — by Douglas, J., of the Supreme 
Court of the United States in United 
Steel Workers of America v. Enterprise 
ae eine Car Corporation, (1960) 363 


sequen as arbitrator..:......does not 
Sit to dispense his own brand of indus- 
trial justice. He may of course look 
for guidance from many sources, yet 
his award is legitimate only so long as 
it draws its essence from the collective 
bargaining agreement. When the arbi- 
trator’s words manifest an infidelity to 
this obligation, courts have no choice 
but to refuse enforcement of the 
award.’ : : 


. We may at once state that we are not 


for a moment. suggesting that the law 
of industrial relations developed in our 
country has proceeded on lines parallel 
to the direction of the law in the Uni- 
ted States.” 


4. - The respondents, on the 
other hand, laid more emphasis on the 
last portion of the above observations, 
submitting that the problems of our 
country in regard to labour welfare at 
the present stage of our industrial 
development, particularly in the back- 
ground of our _ egalitarian socialistic 
pattern of society as visualised in our 
Constitution,. are materially different 
from the labour problems requiring 
solution. in the developed American 
society under that country’s constitu- 
tion. The fallowing passhge from 
pp. 326-327 from «the D.C. M.’s_ case 
(1969-2 SCR 307 = AIR 1970 SC 919) 
(supra) is also -worth quoting: > 
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‘We consider it right to observe 
that in adjudication of industrial. dis- 
putes settled legal principles have lit- 
tle play: the awards mede by industrial 
tribunals are often the result of ac hoc 
determination of disputed questions, 
and each determination forms a 
precedent for determination of cther 
disputes. An attempt :to searck for 
principles from the law built up 
on those precedents is a futile 
exercise, To the Courts  accus- 
tomed to apply settled principles to 
facts determined by the applicaticn of 
the judicial process, an. essay into the 
unsurveyed expanses of the law of 
industrial relations with neither a zom- 
pass nor a guide, but only the p-llars 
of precedents is adisheartening expe- 
rience.. The Constitution has however 
invested this Court. with power fb. sit 
in appeal over the awerds of Industrial 
Tribunals which are, it is said, fcund- 
ed on the somewhat hazy background 
of maintenance of - industrial f=ace, 
which secures the prosperity ož the 
industry and improvement of the con- 
ditions of workmen employed in the 
industry, and in the absence of pinci- 
ples, precedents may Lave to be adopt- 
ed as guides, somewhat reluctantky, to 
secure some reasonable degree of uni- 
formity or harmony in the process.” 


5. Tn our view the ultimate 
object of industrial adjudication in our 
country is to help the growth and pro- 
gress of national econcmy and for rea- 
lising that object the industrial dispu- 
tes are settled on principles of faiz>play 
and justice, harmonising the conflict- 
ing claims of capital end labour with 
full awareness of the zurrent of Scio- 
economic trends of thought. Our indus- 
trial law is, therefore, expected to 
effectively secure to the workers con- 
ditions of service reasonably condacive 
to the improvement oftheir socia_ and 
economic standard of living and their 
moral and material d=velopment. The 
existing peculiar. problems, relating to 
`- industrial labour. in our country, heving 
their roots in the historical background 
of our social, economic and polticall 
conditions, have little in common with 
the current labour problems of America 
or other developed countries. We must, 
therefore, guard ourselves agains- the 
temptation of too readily and indéscri- 

minately following the American line 
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of thought. Shri Gupte next referred 
us to the decision in J. K. Iron & Steel 
Co. Ltd. v. The Iron & Steel Mazdoor 
Union, Kanpur, (1955) 2 SCR 1315 = 
(AIR 1956 SC 231), relying on the fol- 
lowing passage at p. 1322: 


“In Bharat Bank Ltd. v. Em- 
ployees of Bharat Bank Ltd. 1950 SCR 
459 at p. 497 = (AIR 1950 SC 188) this 
Court held by a majority that though 
these Tribunals are not Courts in the 
strict sense of the term they have to 
discharge quasi-judicial functions and 
as such are subject to the overriding 
jurisdiction of this Court under arti- 
cle 136 of the Constitution. Their 
powers are derived from the statute 
that creates them and: they have to 
function within the limits imposed 
there and to act according to its provi- 
sions. Those provisions invest them 
with many of the ‘trappings’ of a Court 
and deprive them of arbitrary or abso- 
lute: discretion and power. There is, in 
our opinion,.an even deeper reason 
which is hinted at in the judgment of 
Mahajan J., (as he then was) at p. 500 
where he says that ‘benevolent despo- 
tism is foreign to a democratic Consti- 
tution’... That, in our opinion, is the 
heart: of the matter.” 


To give relief to the workmen merely 
ean bear the 
financial burden is, according to Shri 
Gupte, hit by these observations. Ac- 
cording to the respondents, on the 
other hand, the observations relied up- 
on have to be construed in their own 
context and so read they do not prohi- 
bit the industrial adjudication from 
granting: just and fair remuneration to 
the labour in lieu ofits contribution to 
the prosperity of the industry, provid- 
ed the employer can, consistently with 
its own fair and just claim in lieu of 
its contribution to the prosperity of the 
industry and without detriment to its 
maintenance and betterment, bear the 
financial burden. The respondents’ 
Jearned counsel Shri Chaudhri drew 
our attention to the admitted fact that 
in the case of Burmah Shell, Esso and 
Caltex Refineries vacation allowance 
(which was considered to bé identical 
with travelling allowance) was granted 
to the workmen by way of settlement 
and submitted that those industries, 
though different, being .refineries, are 
in the same region and the general 
standard of remuneration of workmen 
in that region performing similar duties 
and functions should not be materially 
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different. The fact that those indus- 
tries granted such allowance by settle- 
ment shows that such a demand by the 
workmen has not been considered by 
those industries to be unjust or unac- 
ceptable. Harmonious standardisation 
of wages in a region in the absence of 
marked difference in the character of 
the duties and functions of labour, ac- 
cording to the respondents, reduces the 
factors contributing discontentment 
and promotes the chances of the 
workers’ commitment to the industry 
whereas unjustified differential treat- 
ment tends to serve as a potential 
source of industrial unrest. Shri Chau- 
dhri also referred us to the decision in 
Express Newspapers (P) Ltd. v. Union 
of India, 1959 SCR 12=(AIR 1958 SC 
278), where at p. 81, it is observed: 


“It will be seen from this summary 
of the concepts of the living wage held 
in various parts of the world that there 
is general agreement that the living 
wage should enable the male earner to 
provide for himself and his family not 
merely the bare essentials of food, 
clothing and shelter but a measure of 
frugal comfort including education for 
the children, protection against ill- 
health, requirements of essential social 
needs, and.a measure of insurance 
against the more important misfortu- 
nes including old age. 


Article 43 of our Constitution has 
also adopted as one of the Directive 
Principles of State Policy that: 


‘The State shall endeavour to 
secure, by suitable legislation or eco- 
nomic organisation or in any other 
way, to all workers, agricultural, indus- 
trial or otherwise, work, a living 
wage, conditions of work ensuring a 
decent standard of life and full enjoy- 
ment of leisure and social and cultu- 
ral opportunities...... i 


This is the ideal to which our social 
welfare State has to approximate in an 
attempt to ameliorate the living con- 
ditions of the workers.” 


6. Shri Gupte, however, em- 
phasised that in India living wage on 
standard prevalent in more advanced 
countries is not possible in the present 
level of our national income. 


is Wage policy relating to 
workmen appears to be a complex and 
sensitive area of publie policy, The 
reason is plain. The relative status of 
workmen in the society, their commit- 
ment to industry and their attitude to- 
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wards the management, their motiva- 
tion towarcés productivity and their 
Standard and way of life, are all 
conditioned by wages. It is according- 
ly not a purely economic policy in 
which the employer and the employee}: 
alone are interested. Besides the wor- 
ker and the management, the consumer 
and the society at large and a fortiori 
the State, are also vitally interest- 
ed, and no wage policy can ever be 
applied in vacuum in disregard of the 
realities of the social and economic 
conditions in our country. Consider- 
ing the question of wages in the' back- 
ground of the Directive Principles en- 
shrined in our Constitution a wage 
Structure should serve to promote, a 
fair remuneration to labour ensuring 
due social dignity, personality and 
Security, a fair return to capital and 
strengthen incentives to efficiency; 
without being unmindful of the legiti- 
mate interest and expectation of the 
consumer in the matter of prices. Gui- 
ded by this principle, if the financial 
capacity of the industry permits, the 
workers should, broadly speaking, be 
allowed their due share in the pros- 
perity of the industry, to which they 
have contributed by their labour, so 
as to enable them, within reasonable 
limits, to improve their standard of 
living. 

8. Turning now to the facts of 
the present case we are clearly of the 
view that the Tribunal has committed 
a serious error in not considering the 
other allowances and amenities allow- 
ed to the respondents-workmen, and 
comparing their total wage packet 
with the total wage packet of those 
employees to whom the allowance in 
question has been allowed, when de- 
termining this question. The Tribunal 
has virtually decided tha question in 
issue exclusively on the basis that the 
employer has the financial capacity to 
stand the burden of such allowance 
being grented to the workmen at the 
same rate as the higher staff, with the 
same conditions. The difference be- 
tween the amenities allowed to the 
workmen and to the staff to whom 
the vacation allowance is granted must 
in law and justice be looked into and 
the question then decided whether or 
not the present workmen’s demand is 
justified. The principle of region-cum- 
industry has no doubt to be kept in 
view but then the comparable indus- 
tries in the region have to be consider- 
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d from all the relevant aspects which 
1ave been laid down by this Court iùn 
various decisions to which ft is unneces- 
‘ary to refer, the principle being weil 
settled. The fact that in the refineries 
n the region similar allowance 5 
tranted as a result of settlement car- 
iot, on that account alone, be consider- 
ad to be irrelevant because that may 
:ppropriately indicate that the demani 
xf the workmen in those industris 
was not considered unjust. But to whet 
axtent that should weigh with the Tre 
bunal is for the Tribunal to decide 12 
the light of all the relevent circums- 
tances. The total wage racket of th= 
various categories of employees in the 
appellant’s industry itself, includir 
the question of their nature of dutis 
and functions, however, d2serves to k2 
given primary importance so that the 
is no reasonable chance of heart-burr- 
ing and discontentment amongst th= 
different categories of workmen on ac 
count of the differential treatmert 
which, though seemingly justifiable, 
may, in real effect, be discriminatorrT. 
The importance of appropriate star- 
dardisation of wages in the appellant- 
industry on a proper consideration cf 
the duties and functions of the differert 


categories of employees must be kept’ 


in view in deciding the present dis- 
pute. . 

9. We would accordingly allow 
the appeals, set aside the award and 
remit the case back to the Tribunel 
with a direction to decide the dispute 
after considering all the relevant fac- 
tors as suggested. In the peculiar ci 
cumstances of the case -here is mo 
order as to costs. 

Appeal allowed. 





AIR 1972 SUPREME COURT 1973 
(V 59 C 370) 
(From Punjab: 1968 Cur LJ 108) 
K. S. HEGDE, P. JAGANMOHAN. 
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The -Punjabi University ete., Af- 
pellants v. Acharya Swami Ganesh ard 
another, Respondents. 
Civil Appeals Nos. 
1971, D/- 7-3-1972. 
Limitation Act (1953), S. 5 — 
‘Sufficient cause’? — Bona fide mistake 
of Counsel in computation of limitaticn 
for appeal against compensation awarc- 
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2056-2057 of 


ed under S. 18, Land Acquisition Act — 
Condonation of delay. 


An appeal against the award oi 
enhanced compensation for land acquir- 
ed for the Punjab University was filed 
jointly by the University and the 
State Government two days beyond 
the limitation due to a bona fide mis- 
calculation of the period of limitation 
by the Counsel for the University. 
The High Court accepting the explana- 
tion of the Counsel, refused to condone 
the delay solely on the ground that 
there was no explanation for the delay 
from the State Government which had 
primarily the right to file the appeal. 


Held that the party which was 
essentially interested in filing the ap- 
peal was the Punjab University, as it 
had to pay the compensation amount 
for the land acquired. Moreover, the 
matter of filing the appeal having been 
entrusted by the Punjab Government 
to the University, the absence of ex- 
planation from the Government for 
the delay was of no consequence. The 
High Court therefore erred in holding 
that there was no ‘sufficient cause’ for 
condonation. 1968 Cur LJ 108, Revers- 
ed; AIR 1972 SC 749, Foll. 

(Paras 3, 5) 

Cases. Referred: Chronological Paras 
AIR 1972 SC 749 = 1972 SCD 

271, State of West Bengal v. 

Administrator, Howrah Muni- 

cipality 
AIR 1937 PC 276 = 1937 Mad 

WN 937, Kunwar Rajendra 

at aaoaad Singh v. Rajeshwar 

ali 


_ The Judgment of the Court was 
delivered by i 

HEGDE, J.:— The only question 
arising for decision in these appeals by 
special leaye is whether the High Court 
was justified in rejecting the applica- 
tion of the appellants in these appeals 
seeking condonation of the delay of 
two days in filing the appeal. 

2. The facts of the case briefly 
stated are as .follow:. The Punjab 
Government at the instance of the 
Punjabi University acquired certain 
lands under the provisions of the Land 
Acquisition Act. The acquired Lands 
were valued by the Land Acquisition 
Officer at Rupees 76,029.15 P. At the 
instance of the respondent the matter 
was referred to the District Judge 
under Section 18 of the Land Acquisi- 
tion Act. ‘The learned District Judge 
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enhanced the compensation payable to 
Rupees 2,97,019.15 The Punjab 
Government and the Punjabi Univer- 
sity wanted to file an appeal against 
that order. The Judgment of the Dis- 
trict Judge was delivered on October 
31, 1970. The Punjab University ap- 
plied for a copy of the decree and the 
Judgment on November 18, 1970. The 
copies were made available on Novem- 
ber 27, 1970. The Last day for filing 
the appeal was February 8, 1971. The 
appeal-was actually filed on February 
10, 1971. Hence, there was a delay of 
two days. Along with the appeal an 
application was. filed under Section 5 
of the Limitation Act pray- 
ing for the condonation of the delay in 
filing the appeal. The appeal is said 
to have been filed jointly by the Punjab 
ee and the Punjabi Univer- 
sity. 


3. The reasons given in sup- 
port of the application under Section 5 
of the Limitation Act are as follows: 
One Atma Ram was the counsel 
for the Punjabi University. He had 
been instructed by the Punjabi Univer- 
sity, to file the appeal. A sum of 
Rupees 5000/- had been paid to the 
Stamp vendor on February 1, 1971, it- 
self for purchasing the necessary Court 
fee stamps. Necessary Court-fee 
stamps had been purchased on Febru- 
ary 2, 1971. According to Mr. Atma Ram 
by some miscalculation he had noted 


in his brief that the last day for filing 


the appeal was February 11, 1971. He 
had sent a telegram to the Registrar of 
the Punjabi University on February 9, 
1971, informing him that he should 
come down immediately to Chandigarh 
as the appeal had to be filed by Febru- 
ary 11, 1971. He had also informed him 
by telegram that the Government’s 
sanction must be obtained by that date. 
The Registrar of the University went 
over to Chandigarh on February 10, 
1971 and the appeal was filed on the 
same date. According to the Appel- 
lants the delay in filing the appeal was 
due to the mistaken mis-calculation 
made by Mr. Atma Ram. Mr. Atma 
Ram has filed an affidavit wherein he 
has stated that the appeal was filed 
two days after the period of limitation 
entirely because of his: mistake. The 
learned Judges of the High Court have 
not disbelieved the version given by Mr. 
Atma Ram. On the other hand, they 
have opined that the right to file the 
appeal was primarily that of the Punjab 
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Government and the Punjab Govern- 
ment has not given sufficient reason 
for their delay in filing the appeal. 
It may be noted that the party which 
was essentially interested in filing the 
appeal was the Punjabi University. It 
had to pay the compensation for the 
lands acquired. Therefore, there was 
nothing surprising if the Government 
had left the matters in the hands of 


the Punjabi University. The Punjab}- 


Government was only fighting the case 
for the benefit of Punjabi University. 
The facts stated by Mr. Atma Ram in 
his’ affidavit are highly probable and 
We see no reason to disbelieve the ver- 
Sion given by him If the version is 
believed, as we do, then it affords a good 
ground ror condoning the delay in filing 
the appeal. It is true that Mr. Atma Ram 
committed a mistake in his calculation. 
But that is not the same thing as negli- 
gence. In matters of calculation it is 
common knowledge that people do 
commit mistakes. They are bona fide 
mistakes and those mistakes have got 
to be taken note of by the Courts in 
considering whether the delay in filing 
the appeal should be condoned or not. 
It has been repeatedly held by Courts 
that a mistake by a lawyer is -good 
ground for condoning the delay in fil- 
ing the appeal. Quite recently this very 
question came up for consideration by 
this Court in Civil Appeals Nos. 821- 
823 of 1968 =(AIR 1972 SC 749). Dealing 
with that question this Court observed: 


“It may be, that the State was not 
properly advised regarding the remedy 
to be adopted to challenge the judg- 
ment in the Land Acquisition Reference 


Cases, But, as pointed out by the Judi- . 


cial Committee in Kunwar Rajendra 
Singh v. Raj Rajeshwar Bali, (AIR 1937 
PC 276), if a arty had acted 
in a particular manner on a wrong ad- 
vice given by his Legal Adviser, he can- 


not be held guilty of negligence so as 


to disertitle the party to plead suffi- 
cient cause under Section 5 of the 
Limitation Act. In fact the Judicial 
Committee observes as follows: 


‘Mistaken advice given by a Tegal 
practitioner may in the circumstances of 
a particular case give rise to sufficient 
cause within the Section though there 


is certainly no general doctrine which * 


Saves parties from the results of wrong 
advice.’ . 

“The advice given by the Jawyer 
to file applications under Article 227, 


id 
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in our opinion, is also a circumstance 
to be taken into account in considering 
whether the appellant has shown sufi- 
cient cause.” 

4. From the facts found above 
it is clear that the appeal came to :De 
filed two days after the period of 
limitation solely because of the wrong 
calculation made by Mr. Atma Raw. 

5. Tt was urged on behalf >f 
the respondent that the Punjab Govern- 
ment cannot take advantage of the mB- 
take committed by Mr. Atma Ram. 
It has not given any explanation of tts 
own for not filing the appeal within 
time. This contention dces not appeal 
to us. As mentioned earlier, Punjab 
Government had evidently left tie 
matters in the hands of the Punjabi 
University which was the party really 
interested. It dependec entirely on 
the Punjabi University. We see no r2- 
ason why that course should be found 


to be improper. . a 


6. For the reascns E 
above these appeals are.allowed amd 
the order of the High Court set asice. 
The High Court is directed to admit 
the appeals and dispose cf the same in 
accordance with law. No costs. 

Appeals allowed. 
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' (V 59 C 371) hy 
(From: Award of Labour Court, 
Mysore)* 
C. A. VAIDIALINGAM AND 
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- Binny: Limited, Appellant v. Thar 
Workmen and another, ‘Respondents. 

Civil Appeal No. 1851 of 1967, C/- 
17-2-1972. 

(A) Constitution of India, Art..226 
= Domestic enquiry —. Cpportunity ‘aft 
hearing. 

_ Before relying upon the ‘past mis- 
conduct of the delinquent employee ke 
must be given opportunity to explamn 
the same. It depends upon the facts ard 
the circumstances of eazh case whe- 
ther it is for the delinquent to raise- an 
objection when he finds a point beirg 
made against him without an oppor- 
tunity to him to give evidence by wey 


*(Ref. No. 86 of 1966, D,- 9-10-1967, 
Labour Court — Mys: Bangalore.) 
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. maintainability. 
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of explanation. C. A. No. 195 of 1964, 
D/- 9-4-1965 (SC), Distinguished. 
| (Paras 7, 8) 
(B) Constitution of India, Art. 226 
= Domestic enquiry — Dismissal re- 
sulting from cumulative effect of 
Several lapses — Maintainability. 
(Para 9) 
Where a delinquent is charged of 
a particular misconduct but the dis- 
missal order is passed as a result of the 
cumulative effect of the particular mis- 
conduct charged as well as the past 
lapses for which opportunity to ex- 
plain was not given,.the order is not 
maintainable. In such a case it can- 
not be treated that two separate charges 
have been framed against the delin- 
quent and they are of such a serious 
nature that the finding of guilt on any 
one would warrant the dismissal of 
the delinquent from service. -AIR 1963 
SC 528 and (1963) 2 LLJ 78 (SC), Dis- 
tinguished. (Para 9) 


(C) Industrial Disputes Act (1947), 
S. 10 — Power of Government to make 
fresh reference. (Para 12) 


The fact that the Government has 
refused ta refer a dispute on previous 
occasions does not make invalid the 
subsequent order of reference. 

(Para 12) 


(D) -Industrial Disputes Act (1947), 

S. 10 — Order of reference— Objec- 
tion as to validity — Maintainability. 

(Para 12) 


Objection at appellate stage that an 
order of reference is invalid is not 
maintainable when Government is not 
a party to the proceeding and when 
material relating to the dispute is not 
available. | (Para 12) 


_. (E) Industrial Disputes Act (1947), 
S. 2 (k) — Industrial dispute—Dispute 
of single employee: left over — Its 
(Para 13) 

. . Where an Industrial dispute exist- 
ed at the time of making order of re- 
ference the dispute does not cease to 
be so merely because dispute relating to 
only one employee is left over or that 
the Union which raised the dispute 
chooses not to represent a particular 
employee. (Para 13) 

(F) Industrial Disputes Act (1947), 
Schedule H, Item 3 — Reinstatement of 
workman — Principle. — 

(Paras 14, 15) 


Retristarewient should not be award- 
ed where the management justifiably 
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alleges that they have ceased to have 
confidence in the dismissed employee. 
But mere lapse of time is not sufficient 
for refusing reinstatement. The 
management must show that reinstate- 
ment would cause dislocation of work. 

(Paras 14, 15) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1401 (V 57) = 
(1970) 1 Lab LJ 228 = 1970 
Lab IC 1166, Hindustan Steels 
v. A. K. Roy 
(1969) AIR 1969 SC 966 (V 56) = 
(1969) 3 SCR 548 = 1969 Lab 
IC 1368, Railway Board v. ts, 
_ Niranjan Singh - § 
(1965) C. A. No. 195 of 1964, D/- 
9-4-1965 (SC), Management 
of Delhi Cloth & General Mills = __ 
_ Co. Ltd. v. Kalu Ram 8 
(1963) AIR 1963 SC 528 (V 50) = 
(1963) 1 Lab LJ 122, India 
Marine Service v. Their . 
Workmen 
(1963) AIR 1963 SC 779 (V 50)=: 
(1962) Supp. 1 SCR 648, State 
of Orissa v. Bidyabhusan M 
_ Mohapatra 9 
(1963) 2 LabLJ78 = 24 FJR 472 
(SC), Tata Oil Mills Co. v. 


15 


10 


_ Its Workmen 11 
(1959) AIR 1959 SC 1217 (V 46) = 
(1960) 1 SCR 150, Shalimar 
Works Ltd. v. Their WOS i 
men 14 


Mr. O. P. Malhotra, Sr. Advocate 
(Mr. D. N. Gupta, Advocate, with him), 
for Appellant; Mr. M. Kuppuswamy, in 
person for Respondent No. 2 


The following -Judgment of the 
Court was delivered by 


= MITTER, J.:— This is an appeal 
by Special leave from an award of the 
Labour Court, Bangalore dated October 
9, 1967 where the dispute referred for 
adjudication was, “whether the Mana- 
= gement of the Bangalore: Woollen, 
Cotton and Silk Mills Ltd. (hereinafter 
referred to as the ‘Company’) was justi- 
fied in terminating the services of five 
workmen including one Kuppuswamy?”. 


2. During the course of the 
proceedings the Binny Mills Labour 
Association, Bengal, a registered trade 
- union, sponsoring the cause of the dis- 
missed workmen entered into a settle- 
ment with the management whereby 
the management agreed to reinstate 
one Ramanatha and the union gave up 
its demand for reinstatement of three 
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others excluding Kuppuswamy: The 
Union however withdrew its support 
to Kuppuswamy from the date of the 
sett Lement and the latter stated before 
the Labour Court that he would con- 
duct his own case. 


3. The facts relating to the dis- 
missal of Kuppuswamy are as follows. 
He is alleged to have behaved in an 
insolent manner towards the Ware- 
house Master, his superior officer, on 
ord N ovember, 1963 in respect where- 
of ke was given a charge sheet on 6th 
November, 1963 the complaint against 
him being that he was guilty of mis- 


_ conduct falling under Standing Order 


No. 18 (11) i.e. act subversive to dis- 
cipline. He submitted a written ex- 
plaration on 8th November. An en- 
quiry was held by the Mill Manager on 
10tk November and cn the same day 
the Mill Manager came to the conclu- 
Sion that the charge against Kuppu- 
Swamy had been proved and taking in- 
to account the gravity of the miscon- 
duct and his past conduct the Mill 
Manager found him not a fit person to 
remain in the employment of the com- 
pany and terminated his services. Be- 
fore the Labour Court Kuppuswamy 
filed his statement of claim, the mana- 
gement its statement of objections fol- 
lowed by a rejoinder of Kuppuswamy. 
Kurpuswamy examined himself and 
one Shadgopalan was examined on be- 
half of the management. The records 
of the domestic enquiry were marked 
in evidence by common consent. The 
Labour Court while accepting the find- 
ing of the domestic tribunal that Kup- 
puswamy was guilty of the misconduct 
alleged against him was not inclined 
to retain the order of termination of 
his service mainly on the ground that 
he was not given an opportunity to 
challenge the statement of one Veera- 
raghavan regarding his past record ofi 
service nor was he given any opportu- 
nity to say whether Veeraraghavan’s 
statement was true or false or reason- 
ably explainable. According to the 
Tribunal the enquiry officer: 


“might have thought fit to pass 
this very order of termination even 
without going into the past record of 
Kuppuswamy. But the possibility of 
his awarding a lesser punishment also 
cannot be ruled out, altogether.” 


4, We have therefore to exa- 
min=-what happened at the enquiry 
Stage to ascertain whether the labour 
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court was right in acting in the man- 
ner it did. The charge against Ku dpu- 
any formulated by the manager was 
that: i 


_ “on the 3rd of this month at about 
6.15 am. Kuppuswamy had behaved in 
an insolent manner towards the Ware- 
house Master, Mr. Veeraraghavan by 
shouting at him and creating a dis- 
orderly scene in the Warehouse office.” 


The Manager reminded Kuppusvamy 
of his written explanation and sked 
him whether he had anything to add. 
Kuppuswamy stated that he had stacked 
a number of pieces: which had 
mounted so high that he appreheaded 
that the same might fall over ani he 
therefore started stack‘ng the pieces in 
between the pieces already motnted 
before the examiners. The Marager 
reminded him that the charge against 
him was not about stacking pieces but 
of behaving in an insolent menner 
towards the Warekouse Manager. 
Kuppuswamy was asked whether he 
wanted to call anyone as witness and 
Kuppuswamy answered in the negetive. 
Veeraraghavan was then examinel by 
the Manager. According to Veeraregha- 
van’s statement, Kuppuswamy had 
disregarded the instructions giver. to 
him by one Allam, Assistant Marager 
by stacking the pieces between the exa- 
miners in a manner wich would abst- 
ruct the free passage for the examiners 
and that he did so deliberately. Xup- 
puswamy when produced before the 
Warehouse Master by Allam is al-eged 
fo have flared up and shouted at him 
Saying: 

“You do not find out our difficul- 
ty. You do not listen to our grievan- 
ces.” ' Doi 
He is further. alleged to have shcuted 
at the top of his voic2: 

“Vou think we are all slaves? You 
@o not know how to treat us. Are we 
not human beings?” - 

Tt was also said that not only was Xup- 
puswamy was shouting but he was also 
gesticulating with his hands towards 
the Warehouse master who fourm it 
impossible to control Kuppuswamr ‘and 
immediately reported the matter to 
the Mill Manager. Asked whether he 
had any questions to put to Veerara- 
ghavan, Kuppuswamy answered in 
the negative and explained that i> was 
his habit to speak in a loud voice. Ac- 
cording to him Veeraraghavan did not 
bear him any enmity. To the nex- wit- 


Binny Limited v. Their Workmen (Mitter J.) 


[Pr. 4} S.C. 1977 


ness for the Management, Allam, Kup- 
puswamy put only one question, name- 
ly, whether he (Kuppuswamy) was not 
presenting his view of the case to the 
warehouse master. He had no further 
questions to put to Allam and stated 
that Allam did not bear him any en- 
mity. The third witness was one 
Murty who supported the version given 
by Veeraraghavan. To Murty also Kup- 
puswamy put only one question and 
denied that Murty bore him any en- 
mity. After these three witnesses were 
examined, the Manager called upon 
Veeraraghavan to give his remarks 
about Kuppuswamy’s conduct and abi- 
lity and any other. relevant informa- 
tion in respect of the respondent where- 
upon Veeraraghavan stated that Kup- 
puswamy had been absent without 
leave or permission on a number of 
occasions and that about a month back 
he had behaved in a manner similar to 
the one with which he was charged but 
no disciplinary action had been taken 
against him on the intercession of one 
Rajagopal. When Veeraraghavan was 
making this statement, Kuppuswamy 
intervened and said: 


“That was because of a misunder- 
standing as it is my habit to speak in 
a loud voice.” 


The record of the proceedings shows 
that Veeraraghavan thereafter went 
out. The Manager did not ask Kuppu- 
swamy on this occasion as to whether 
he wanted to put any question to Vee- 
raraghavan on the further testimony 
given by him or whether he had any 
explanation to offer. On the spot the 
Manager passed his: order wherein 
after reciting the facts of the case he 
recorded that he found Kuppuswamy 
guilty of misconduct with which he 
was charged on the testimony of three 
witnesses. A note was also made that 
the misconduct was aggravated in view 
of the fact that the insolent behaviour 
was unprovoked and there were no ex- 
tenuating circumstances in the case. 
te last two paragraphs of the order 
read: `- 


_ ©The only question which remains 
for me is to decide what punishment 
should be given to you. While looking 
into your service records, I find. that 
you are educated up to 8.S.L.C. Being 
an educated person, a better behaviour 
is expected of you. Further you heard 
the Departmental Officer inform me 
during the course of this enquiry that 
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you had been warned by him for ab- 
sence for 3 days without leave or per- 
mission and that you had availed within 
a span of about 6 months 25 days sick 
leave No. 9. Much more than all of 
these, he had let you off only a month 
earlier for behaving insolently towards 
him purely because of request of the 
departmental workers’ representative. 

Under the circumstances, I do not 
consider that you are a fit person to 
remain in the employ of the Company 
and I therefore terminate your services 
with immediate effect on payment of 
one month’s wages and dearness allow- 
ance in lieu of notice.” 


5. The question before us is, 
whether on the facts and circumstan- 
ces of the case, the Labour Court was 
justified in exercising its discretion in 
ordering reinstatement specially when 
he himself had recorded in the course 
of his award that he accepted the find- 
ing that Kuppuswamy was guilty of 
the misconduct alleged against him in 
the charge sheet. 

6. The points urged before us 
were as follows: | 

(1) The Labour Court had gone 
wrong in setting aside the order of 
dismissal on the ground which was not 
put forward by the workman himself, 
specially because he never asked for an 
opportunity to cross-examine Veera- 
raghavan on his last statement and had 
never taken the point that he had been 
denied an opportunity to explain what 
was put forward against him by Veera- 
raghavan in his last statement before 
the enquiry officer. (2) The order of 
reference was invalid inasmuch as 
Government had.on previous occasions 
refused to refer the dispute for adju- 
dication and there were no material ‘on 
record to show what persuaded the 
Government ultimately to do so. (3) 
The Labour Court should not have pro- 
ceeded with the reference .after the 
Union had ceased to sponsor the case 
of Kuppuswamy and left him to his 
fate. (4) Re-instatement should not 
have been ordered in view of the long 
lapse between the date of dismissal and 
the order of reference, and (5) The 
order of reinstatement was also not 
justified in this case inasmuch as the 
breach of discipline of which Kuppu- 
swamy was found guilty was of a seri- 
ous character: and the justice of the 
case required at the most that compen- 
sation should be awarded to him in 
place of reinstatement. 
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7. In our view, none of the 
contentions has any merit. As regards 
the first point, the record made by the 
enquiry officer amply demonstrates 
that Kuppuswamy was not given a 
chance to cross-examine Veeraraghavan 
on his further statement nor was he 
asked to state anything by way of ex- 
planation. To our mind the record of 
the enquiry officer seems to suggest 
that he was under the impression that 
he could look into the past record of 
the delinquent without affording him 
an opportunity of explanation or test- 
ing by cross-examination what was al- 
leged against him. On each occasion 
when a person was examined on ‘behalf 
of the management, the Manager was 
at pains to ask the delinquent whether 
he wanted to put any questions. But 
when the evidence was given about his 
absenting himself without leave -or 
permission and specially when he 
was accused of a similar insolent con- 
duct in the past, the ‘east he could 
have done’ was to have asked Kuppu- 
Swamy whether he had any question to 
put on the further evidence given and 
whether he had:anything to say for 
himself in respact of whet was alleged. 
We were asked to record Kuppuswamy’s 
intervention that “it was his habit to 
Speak in a loud voice” as and by 
way of his explanation and also 
amounting to an admission of the truth 
of the statement of Veeraraghavan. 
We find ourselves unable to accept this 
view. It appears clear to us that the 
enquiry - officer was alive to the fact 
that the delinquent had to be given an 
opportunity of cross-examining a wit- 
ness on his statement and that it was 
necessary also for him to find out whe- 
ther the delinquent was accusing the 
witness of. any bias or pre-conceived 
notion. 


8. several decisions were cited 
to us in support of the proposition put 
forward by counsel that it was for the 
delinquent to raise an objection when 
he found a point being made against 
him without an opportunity to him to 
give evidence by way of explanation. 
In our view each case must depend on 
its own facts and the circumstances of 
of a particular case may show that no 
prejudice had been caused to the delin- 
quent by any irregularity sought to be 
availed of by him. In The . Manage- 
ment of Delhi Cloth & General Mills 
Co. Ltd., v. Kalu Ram, C. A. No. 195 
of 1964, D/- 9-4-1965 (SC) this Court 
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took the view that the Tribunal whose 
order was appealed against had Zone 
wrong in. taking the view that the en- 
quiry officer had -conducted the en- 
quiry unfairly in that the respondent 
Was not given an opportunity to czoss- 
examine the expert of the appellant 
with the help of an expert of his >wn. 
In that case the respondent had seen 
charged with using ebusive, defama- 
tory and threatening language. in a 
fetter to the officer in charge of his 
department without putting his mame 
or signature thereto. In the domestic 
enquiry the expert produced by the 
respondent was allowed to be ctoss- 
examined by the expert previcusly 
examined on behalf >f the marage- 
ment but the expert produced or be- 
half of the appellant was only cross- 
examined by the respondent himself. 
This Court noted that the Tribuna had 
not found that the resvondent eve? de- 
manded that he should be permitted 
to cross-examine the expert procuced 
on behalf of the appellant with the 
help of an expert of his own and -here 
had been no refusal of any such recuest. 
According to this Court: 

“If the respondens did not asx for 
an opportunity to cross-examine the 
appellant’s expert wita the help ef an 
expert because he had no. legal acvice, 
that default on his part cannot mean 
that the enquiry officer violated the 
principles of natural justice. Nor the 
fact that cross-examination by the res- 
pondent could not be of the same qua- 
lity as the cross-examination with the 
aid of an expert mean that the enquiry 
officer was guilty of breach of amy of 
the principles of natural justice.’ 

We fail to see how this case helps the 
appellant before us az all. l 


9. Tt was argued on beħa'f of 
the appellant that once .the Lebour 
Court accepts the firding of the do- 
mestic tribunal. that the delinquent is 
guilty of the misconduct alleged against 
‘ him the fact that the order of termina- 
tion of service mentions a similar con- 
duct in the. past on which. no charge 
had been raised .should not make any 
difference to the result. Our attention 
was drawn to the decision of this Court 
in Railway Board v. Niranjan Singh, 
(1969) 3 SCR 548=(AIR 1969 SC 966), 
where the enquiry committee after 
investigating the charges had come to 
the conclusion that a though the first 
charge was not proved beyond. all rea- 
sonable doubt the respondent was guil- 
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ty of the second charge. The Discipli- 
nary authority, the General Manager, 


accepted not only the findings of the 


second charge, but differing from the 
conclusion on the first charge tenta- 
tively took the view that the respon- 
dent was guilty of that charge as well 
and after the : issue of a show cause 
notice and the rejection of his explana- 
tion directed that the respondent be 
removed from service. The High Court 
set aside the order of dismissal ona 
writ petition under Art. 226 taking the 
view that 


_ “where an order such as an order 
of detention or removal from service is 
based on a number of grounds, and one 
or more of these grounds disappear it 
becomes difficult to uphold the order 
when it is not clear to what extent it 
bor based on the ground found to be 

a ui . è 


It was urged that the Court should. not 
have assumed that the General Mana- 
ger would have inflicted the punish- 
ment af dismissal solely on the basis 
of. the second charge and consequently 
the punishment should not be sustain- 
ed if it was held that one of the two 


charges on the basis of which it was 
imposed was unsustainable. This was 


rejected -following the decision in 
State of Orissa v. Bidyabhusan Moha- 
patra, (1962) Supp 1 SCR 648 = (AIR 
1963 SC 779) where it was said that if 
an order in an enquiry under Art. 311 
can be supported on any finding as 
substantial misdemeanour for . which 
punishment imposed can lawfully be 
given, it is not for the Court to consi- 
der whether that ground alone would 
have weighed with the authority in 
imposing the punishment in question. 
In our view that principle can have no 
application to the facts of this case. 
Although the enquiry officer found in 
fact that the respondent had behaved 
insolently towards the Warehouse Mas- 
ter; he did not come to the conclusion 
that this act of indiscipline on a soli- 
tary occasion was sufficient to warrant 
an order of dismissal: He expressly 
recorded that the delinquent had been 
guilty of absenting himself- without 
leave; that he had taken 25 days sick 
leave in a span of six months and that 
“much more than, all this, he (the 
warehcuse master) had let Kuppu- 
swamy off only a month earlier for 
behaving insolently towards him pure- 
ly because. of request.of the depart- 
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mental workers’ representative” and 
it is in these circumstances that the 
Manager did not consider the delin- 
quent to be a person fit to be retained 
in service. The language of the order 
leaves no doubt in our mind that it was 
the cumulative effect of the lapses on 
the part of the respondent that had 
resulted in the order of termination of 
service. It was not a case where two 
separate charges had been framed 
against the delinquent and they were 
of such a serious nature that the find- 
ing of guilt on any one would warrant 
the dismissal of the delinquent from 
service. 


10. Tn our view the decision in 
India Marine Service v. Their Work- 
men, (1963) 1 Lab LJ 122 = (AIR 1963 
SC 528) does not help the appellant. 
There the order of enquiry officer ex- 
tracted at page 124 righthand column 
clearly shows that the order of 


dismissal was based on one of the- 


charges and it was only after record- 
ing this decision that the enquiry offi- 
cer went on to note “in taking the ac- 
tion against you we have also taken 
into consideration your past record 
which is very much against you.” 


11. The case of Tata Oil Mills 
Co. v. Its Workmen, (1963) 2 Lab LJ 
78 (SC), is equally unhelpful to the 
appellant. There this Court found it- 
self unable to sustain the finding . of 
the Industrial Tribunal that the do- 
mestic enquiry was unfair because the 
concerned workman had not been given 
sufficient time to submit his explana- 
tion. Examining the facts of the case 
this Court concluded that “the position 
appears to be that on the two points 
on which Gupta could have cross-exa- 
mined Mr. Banerjee if the report had 
been given to him have been tested in 
cross-examination, and so we feel no 
hesitation in holding that the failure 
to supply Mr. Banerjee’s report to 
Gupta has not caused any prejudice to 
Gupta in the present case.” 


12. The submission that the 
order of reference is invalid as the 
Government had no grounds or mate- 
rial to form the opinion about the 
existence of a dispute in order to en- 
able it to make an order under S. 10 
(1) is one which does not merit any 
consideration. In the absence of the 
Government from the array of the 
parties it is not possible to come to any 
finding as to whether there was any 
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such material or not. But tħe mere 
fact that on two previous occasions 
Goverrment had taken the view that 
no reference was called for does not 
entitle us to conclude that there could 
be no cause for reference in 1966. The 
enquiry was held on 10th November 
1963 and the order of termination of 
Service vas made the very same day. 
The letter of the Under Secretary to 
Goverrment, Labour Department dated 
August 17, 1964 shows taat out of the 
five workmen in question Government 
considered the cases of dismissal of 
three as quite old as having taken 
place at different times in 1961, 1962 
and 1963 and as such did not deserve 
consideration. With regard to the 
other two, namely, Ramenatha and 
Kuppuswamy Government was of the 
view tnat they had been employed in 
the year 1963 itself and had put in 
very short periods of service and as they 
had been dismissed after proper en- 
quiry no reference was called for. The 
second letter is dated August 21, 1965 
where the Under Secretary merely 
stated that in view of the decision al- 
ready taken, the dispute in question 
did not merit reference for adjudica- 
tion. Srom the above it does not fol- 
low that Government could not there- 
after either change its mind or make 
an order of reference on fresh mate- 
rial before it. Under S. 10 (1) of the 
Industrial Disputes Act a reference 
may be made at any time whenever 
the appropriate Government is of opi- 
nion that any industrial dispute exists 
or is apprehended. At any rate the 
point could only be canvassed either 
in a proceeding to which the Govern- 
ment vas a party or in one where the 
Court wes in possession cf all the avai- 
lable material relating to the dispute. 
In the absence of such material the 
point must be decided azainst the ap- 
pellant. In our view the further sub- 
mission that the order of reference 
must on the face of it show what im- 
pelled the Government to depart from 
its earlier decision and that in the ab- 
sence thereof the Court must hold that 
there were no reasons for such a 
change of opinion: is without any force. 


- 43. The next submission was 
that th2 dispute with regard to the dis- 
missal of Kuppuswamy ceased to be 
an industrial dispute after the Union 
ceased tc sponsor his case. As already 
mentioned, during the pendency of the 
proceedings before the Labour Court, 
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there was a settlement of the disputes 
between the Union and the Manage- 
ment with regard to all the employees 
other than Kuppuswamv. The memo- 
randum of settlement under S, 12 (3) 
of the Industrial Disputes Act which 
was put in on the 24th June 1967 shows 
that the Union had prcposed that in 
consideration of their withdrawal of 
the cases of Madaiah, Ekambaram and 
Devaiah, Ramanatha and Kuppuswamy 
may be taken back into service but the 


Management did not accept the pro- 


posal but offered to take back Rama- 
natha only, which was accepted by the 
Union. The Union further undertook 
not to represent Kuppuswamy’s case or 
prosecute it before the Labour Court 
in view of this overall settlement with 
the Management. It is not necessary 
for us to consider whether S. 2A of 
the Act which was introduced in the 
statute in 1965 has any application to 
the facts before us. We do not how- 
ever see any reason to hold that the 
dispute which had already been referr- 
ed by Government shculd cease to be 
one in respect of a portion of it mere- 
ly because the Union did not choose to 
represent the case of a particular dis- 
missed employee. If th2re was an in- 
dustrial dispute at the time of refer- 
ence it would not cease to be one mere- 
ly because the claim of some of the 
dismissed employees was settled by 
mutual agreement.. 


14. 
fore us was that on the facts of the 
case the Labour Court should not have 
directed reinstatement but should have 
allowed compensation td Kuppuswamy 
in view of the following factors: (1) 
Kuppuswamy had been dismissed þe- 
cause of gross indiscipline and it was 
not proper to order reinstatement of 
a person who might indulge in similar 
acts in the future. (2) Reinstatement 
should not have been ordered four 
years after the dismissel as the Mana- 
gement had already made other ar- 
rangements for the work which was 
formerly being done by Kuppuswamy 
executed through some other work- 
man. On the first of tne above points 
our attention was dravmn to the deci- 
sion in Shalimar Works Limited v. 
Their Workmen, (1960) 1 SCR 150 at 
p. 159 = (AIR 1959 SC 1217). There 
the facts were that the company had 
discharged a large number of work- 
men in April 1948 and the first order 
of reference was made in October 1952. 


The last pcint urged be- 


Binny Limited v. Their Workmen (Mitter J.) [Prs. 13-15] S. C. 198f 


The case of no Iess than 250 workmen 
was involved in the dispute and this 
Court observed that: 


ORTE if for any reason there had 
been a wholesale discharge of work- 
men and closure of the industry fol- 
lowed by its reopening and fresh re- 
cruitment of labour, it is necessary 
that a dispute regarding reinstatement 
of a large number of workmen should 
be referred for adjudication within a 
reasonable time....:.... : 

In these circumstances, we are of opi- 
nion that the tribunal would be justi- 
fied in refusing the relief of reinstate- 
ment to avoid dislocation of the indus- 


On this view tħe Court felt tħat tħe 
Appellate Tribunal should not have 
ordered the reinstatement of even the 
15 workmen as their case was exactly 
the same as that of a large number of 
others. In our view what was said in 
the Shalimar Works’ case cannot be re- 
peated in the case before us. The ap- 
pellant pursues an industry with a large 
number of workmen and we cannot 
imagine any serious dislocation of work 
by the order of reinstatement of one 
workman. Normally it will be months 
before an order of reference is made 
by Government and one or two years 
elapse in almost all cases before the 
adjudication by an Industrial Tribu- 
nal is complete. If mere lapse of time 
be enough to lead the Industrial Tribu- 
nal to hold that there should be no re-| - 
instatement of: service the power 
of reinstatement will become obsolete. 
In any case the Management must try 
to show that reinstatement will cause 
disclocation of work and the Tribunal 
must take that into consideration. {In 
this case we find no such compelling 
circumstances. 

15. On the question as to whe- 
ther compensation should have been 
awarded in lieu of. reinstatement, we 
were referred to the case of Hindustan 
Steels v. A. K. Roy, (1970) 1 Lab LJ 
228 = (AIR 1970 SC 1401) where it 


‘was said that it was in the discretion 


of the tribunal to make an order of re- 
instatement or to award compensation 
in lieu thereof and it is only when the 
tribunal exercises its jurisdiction in 
disregard of the circumstances or the 
relevant principles laid down in regard 
thereto that this Court would interfere 
with its discretion. It has become 
almost a-settled principle that rein- 
statement should ` not be awarded 
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where the management justifiably al- 
leges that they have ceased to have 
confidence in the dismissed employee. 
In other cases the Tribunal must con- 
Sider carefully the circumstances of 
the case to come to a finding that jus- 
tice and fairplay require that reinstate- 


ment should be awarded, In this case, - 


there is no allegation that the Manage- 
ment had lost confidence in Kuppu- 
swamy. It is extremely doubtful whe- 
ther the Manager would have ordered 
dismissal if Veeraraghavan had not 
drawn his attention to the past lapses 
of the respondent about which he was 
not allowed to have a say. We do not 
therefore feel that we must interfere 
with the award of reinstatement of the 
respondent. i 
16. In the result the appeal 
fails.and is dismissed with costs. 
Appeal dismissed. 
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_ Constitution of India, Arts. 14 and 
16 — Punjab Educational Service (Pro- 
Vincialised Cadre) Class TI Rules (1961) 
— Validity — Rules do not violate 
Arts. 14 and 16. (Per majority, Palekar 
and Beg, JJ. dissenting) 

` Prior to: October 1, 1957 the two 
categories of teachers, those serving in 
the Local Bodies schools and those in 
Government schools were distinct. At 


no time after October 1, 1957 any de- . 


cision for integrating the two catego- 
ries of teachers was taken although 
after October 1, 1957 new ‘teachers 
were appointed and posted’ in both the 
provincialised as well as Government 
Schools who carried out the same 
duties and were given the same scales 
of pay as the provincialised teachers. 
But such new teachers had to be deem- 
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A. I. R. 
ed to have been appointed in the State 
cadre by reason of the two principles 
decided upon by Government, (i) the 
diminishing character of the provinci- 
alised cadre, and (ii) that cadre having 
been frozen from even before October 
1, 1957. The Government schools tea- 
chers and those appointed after Octo- 


_ber 1, 1957 were governed by Punjab 


Educétional Class III Rules (1955) 
while the provincialised teachers . con- 
tinued to be presumably governed by 
the District Board’s Rules until new 
rules were framed in 1961, for them 


y Government. ` The two cadres 
thus being separate, Government 
was not bound to bring about 


an integrated cadre especially in 
view of its decision of makine the pro- 
vincialised cadre a diminishing one 
and bringing about ultimately through 
that principle one cadre’ only in the 
field’-:n a phased manner. If through 
historical reasons the teachers had 
remained in two separate categories, 
the classification of the provincialised 
teachers into a separate cadre in the 
161. Rules could not be said to infringe 
Art. 14 or Art. 16. It was also not 
incumbent on the Government to 
frame the 1961-Rules uniformly appli- 
cable to both the categories of teachers, 
firstly, because a. rule framing autho- 
rity need not legislate for all the cate- 
gories and can select for which cate- 
gory to legislate, and secondly, be- 
cause it had elready come to a deci- 
Sion of gradually diminishing the pro- 
vincialised cadre so that ultimately 
only the State cadre would remain in 
the service. It could not also be dis- 
puted that Government had the power 
to make rules with retrospective effect 
(from 1 October 1957) and therefore, 
could provide therein that appoint- 
ments made between October 1, 1957 
and Fabruary 13, 1961 shall be treat- 
ed as appointments in the State ‘cadre. 
That kad to be done for the simple rea- 
son that the provincialised cadre was 
already frozen even before October 1, 
1957 and Government had decided not 
to make fresh appointments in that 
cadre since that cadre was to bea 
diminishing one. The two services thus 
being separate both before and after 
provincialisation and there being no 
complaint about dissimilar or arbitrary 
treatment among members of the pro- 


vincialised cadre, no infringement of 
either of the two Articles 14 and 16 was 
involved, AIR 1955 SC 166, AIR 1961 


ge 
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SC 21, AIR 1972 SC 845, Relied on; 
Majority decision in AIR. 1963 SC 91 
needed no reconsideration. E 

. (Paras 38, 41, 

' 44, 47 & 53) 


Cases Referred: Chrorological Paras 


AIR 1972 SC 845 = (1972) 1 
SCC 70, Vivin Joseph 
Ferreira v. Municipal Corporation 
of Greater Bombay 47 
AIR 1965 SC 1636 = (2965) 2 - 
SCR 908, Keshav Mills Co. Ltd. | 
v. Commr. of Income-tax 91 
‘AIR 1963 SC 913 = (1963) 
Supp 2 SCR 169, Stat= of | 
Punjab v. Joginder Singh - I8, 
19, 20, 21, 22, 46, 48, 64, 68, 
+ + 73, 74, 82, 85, 91, 93, 101 
AIR 1961 SC 21 = (1962) 1 
SCR 191, Madhubhai Amtha- 
Jal Gandhi v. Union of India 47 
AIR 1955 SC 166 = (1955) 1 
SCR 1004 Sakhawat Ali v. 
State of Orissa —. 47 


Judgment of Shelaf, Ray, J agan- 
mohan Reddy, Khanna and Mathew, 
JJ. was delivered by 


SHELAT, J. :— On October 1, 
1957 when the then State of 
Punjab ‘brought abovt provinciali- 
sation of all Schools till then 
run: by the Local Bodies there 
were 231 High Schools and 762 Middle 
Schools conducted by the said Local 
Bodies. There were at that time 321 
headmasters/headmistresses getting a 
scale of pay of Rupees 250-Rupees 350, 
294 masters/mistresses g=atting a scale of 
pay of Rupees 250-Rupees 300 
and 1,792 masters/mistresses getting a 
Tower scale of Rupees 100-Rupees 250. 
On October 1,.1957, .allthe Schools to- 
gether with their existing staff.were 
taken over by the State Government. 
As in the case of the primary junior 
teachers, it was providei that all these 
masters/mistresses - from the provin- 
cialised Schools would be given the 
same scale of pay and allowances as 


were given to their counterparts serv- 


ing in the Government Schools. ©, 

2. According to the petitioners 
the minimum qualifications required for 
the appointment of mesters were the 
same for both the State schools and 
those conducted by the Local Bodies. 
That fact, coupled -with the fact that 
they were to be. given _ the 
same scale of pay, and alow- 
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ances, meant -that there was 
no difference between the provincialis- 
ed masters and those appointed subse- 
quent to the provincialisation between 
October 1, 1957 and February. 13, 1961 
when the 1961-Rules for the provin- 
cialised masters and teachers. were pro- 
mulgated, except that those who were 
appointed after the date of provin- 
cialisation were junior to them in ser- 
vice. According to the petitioners, 
the two categories of masters the 
provincialised and the Government 
Schools masters, therefore, formed 
one class since both. the catego- 
Ties were given the same scales 
of pay, both were Government 
employees and both carried out the 
same duties and performed the same 
functions in Schools which on provin- 
cialisation became Government Schools. 


3. The grievance of the peti- 
tioners was that Rules of 1961 divided 
masters, who for all practical purposes 
formed one class, into two arbitrary 
cadres,’ the State cadre and the pro- 
vincialised cadre, and through their 
various provisions meted out differen- 
tial treatment to those appointed after. 
October 1, 1957 by. their being treated 
as belonging to the State cadre, 
although the petitioners and several 
others like them were senior in experi- 
ence than those recruited after the said 
date. The 1961-Rules thus created 
discrimination by dividing the masters 
into two categories although there was 
no rational basis for such a classifica- 
tion. 

4, As and by way of illustra- 
tion of such alleged discrimination the 
petitioners stated that petitioner Ram 
Lal, a trained graduate (B.Sc. B. T.) 
was appointed in the District Board’s 
High School, Rukhi;-District Rohtak in 
1955. He was confirmed in that post 
on September 1, 1957, Respondent 
Rajeshwar Parshad was appointed in 
the same High School after provin- 
cialisation on May 12, 1958. Though 
the petitioner Ram Lal was thus senior 
to him in experience.and possessed the 
same qualifications Rajeshwar had been 
called for promotion to the selection 
grade, while the petitioner was ignor- 
ed. Likewise, petitioner Ram Niwas, 
also a trained Master (B.A.,B.T.), was 
appointed on. April 28, 1956 in the 
erstwhile District Board High School, 
Asandah, District Rohtak and was con- 
firmed as such on October 1, 1957. Res- 
pondent Dilawar Singh was appointed 
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in the same School on April 16, 1958. 
Though, therefore, junior to him in 
service, Dilawar Singh had been called 
for promotion to the selection grade 
only because under the 1961-Rules 
he had been placed on his appointment 
in the State cadre. In 1965, Petitioner 
Ram Niwas was transferred to the Gov- 
ernment High School at Rajlugarh, Dis- 
trict Rohtak, where in 1968 he officiat- 
ed as the headmaster for about six 
months. Yet, two of the appointees 
recruited after October 1, 1957, by re- 
ason of their being placed in the State 
cadre, would be promoted to the selec- 
tion grade, while the petitioner, though 
senior to them, will not get such a 
chance. Being thus promoted to the 
higher grade earlier than the petitioner, 
the petitioner not only has lost chances 
of a higher grade. but also chances of 
being appointed headmaster in future. 
Such a result has come about as a con- 
sequence of (a) splitting of the service 
into two cadres, (b) the provincialised 
cadre being made a diminishing cadre 
and (c) by transfer of posts falling 
vacant in the provincialised cadre to 
the State cadre. 


5. The complaint of the peti- 
tioners was that as a result of the im- 
plementation of the 1961-Rules (a) all 
State School masters appointed be- 
fore October 1, 1957 have been promot- 
ed to the selection grade, and (b) 
masters appointed after that date, 
though junior in service than the pro- 
vincialised masters, have got quicker 
chances of being promoted to the selec- 
tion grade than their counterparts in 
the provincialised Schools. The ano- 
maly of such differential treatment was 
that though in some cases provincialis- 
ed masters, by reason of their longer 
experience, have been called upon to 


officiate as headmasters, yet when it - 


came to the promotion to the selection 
grade, those who were junior to them 
in service but were placed in the State 
cadre as a result of the said Rules, 
have been called earlier for being pro- 
moted to the higher: grade. On the 
ground that the splitting of the ser- 
vice into two artificial cadres giving 
rise, as aforesaid to differential treat- 
ment to the two categories of masters, 
the petitioners challenged also the 
validity of two memos, dated February 
20, 1968 and March 3, 1970, issued by 
the Director of Public Instruction, 
under which selection from amongst 
the members of the State cadre for 


ALR. 


promotion to the selection grade was 
proposed. These proposals are for 
those deemed to have been appointed 
in that cadre between October 1, 1957 
and February 13, 1961 although they 
were posted in the provincialised 
Schools. The grievance was that al- 
though serving in the same Schools, 
the working of the 1961-Rules has 
enabled those junior to the petitioners 
to get better and quicker promotional 
chances to the detriment of the peti- 
tioners’ interest. For reasons almost 
identical to those taken in the junior 
teachers’ writ petition No. 657 of 1970, 
the petitioners claim that the 1961- 
Rules, as also the said memos, should 
be delivered invalid and the Respon- 
dent-State should be compelled to treat 
petitioners and those others in a like 
position as senior to all the masters ap- 
pointed subsequent to their appoint- 
ments. 

6. As in the case of the peti- 
tion by the junior teachers, the basis 
of the present writ petition is that both 
these categories of masters formed one 
class prior to February 13, 1961, but 
that the Rules of 1961 split up arbitra- 
rily that class into two cadres resulting 
in the discriminatory treatment to those 
placed in the provinciglised cadre and 
giving a differential treatment to those 
placed in the State cadre. The res- 
pondent-State denied that basis and 
pointed out that on October 1, 1957, 
when provincialisation came into opera- 
tion, there were State Schools, teachers 
and masters who were governed by 
1955-Rules made und2r Art. 309 of 
the Constitution. These Rules did not 
apply to those who wer2 taken over to 
the Government service from the 
provincialised Schools and for whom 
rules were yet to be made and which 
rules were ultimately made and pro- 
mulgated on February 13, 1961. Thus 
the two categories of masters were 
separate, and therefore, there. was no 
question of one class of employees split 
up by the 1961-Rules into two cate- 
gories. The Government's plea was that 
the fact that the two categories 
of masters received the same scales 
of pay and allowances or that 
they did the same kind of work 
or were even transferable from 
one type of Schoo" to another 
made no difference to the actual fact 
that they belonged to two separate 
categories and were never fused into 
one class. In fact even after provin- 
cialisation was brought about, the pro- 


T 
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vincialised masters, until January 22, 
1960, were not transferable to the 
State Schools. Since the 1955 Rules 
did not apply to th2  provincialised 
masters, and the tvo categories of 
masters were not at ary stage fused to- 
gether, separate rules had to be made 
for them and conditions of service for 
them had to be laid down after they 
were taken over to zhe Government? 
service. In framing the new rules, the 
Government expressly provided that 
the provincialised mascers and teachers, 
should form a separéte cadre, which 
cadre should be a diminishing one 
which would ultimate_y vanish leaving 
the State cadre alone in the Govern- 
ment Educational service. Consequent- 
Iy, when vacancies fell and new 
teachers and masters were appointed, 
recruitment was mede under 1959 
Rules, and as laid down in those Rules 
by the Subordinate Services Selection 
Board. Respondents 4 to 236, recruited 
after October 1, 1957, were, therefore, 
deemed to have been taken in the State 
cadre under 1955 Rules and their 
conditions of service were governed by 
those rules, 


T. That being so, even though 
ese masters appointed in State cadre 
were posted and served in the provin- 
cialised Schools, it made no difference 
to the fact that the two categories of 
feachers and masters were distinct and 
were governed by different sets of rules 
which laid down conditions of service 
obtainable to them. Therefore, the 
mere fact that a master from the State 
cadre was posted or transferred to a 
provincialised School did not mean 
that he should be governed by 
the Rules governing the provincialised 
cadre or-vice versa. The respondent- 
Government denied that discrimination 
resulted either as a consequence, of 
the two categories bing retained as 
distinct categories, or by the appoint- 
ments after October 1, 1957 of new 
masters and teachers in the State cadre 
or by the provision of transfer of posts 
from the provincialissd cadre to the 
State cadre in the 19351 Rules. If as 
a result of the working of these Rules 
the number of posts in the provincialis- 
ed cadre gradually decreased with a 
corresponding rise in the number of 
posts in the State cadre and posts in 
the selection grade also under- 
went a similar variation ,it was due to 
the decision taken by the Government 
to make the provincialised cadre a 
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diminishing one. But the Government 
was not bound to combine the 
two categories into one class, nor was 
it not entitled to make separate rules for 
the provincialised masters who were 
taken over to the Government service 
particularly since the Government was 
confronted with several difficult pro- 
blems in adjusting and fixing inter 
Seniority of the members of the two 
categories. Since the two categories were 
governed by different sets of rules and 
conditions of service obtainable there- 
under, each having its own selection 
grade, even if a member of one cadre 
got a promotional chance in his own 
cadre earlier than a member in the other 
cadre, even though the latter may be 
junior in service than the former, that 
did net mean that there was any dis- 
criminatory treatment to one against 
the other. The reason is-that the two 
belonged to different cadres, are 
governed by different sets of rules and 
conditions of service and are entitled 
to promotional chances within their 
own respective cadres. 


8. According to the respondent- 
State, it would be erroneous to assume 
that a person appointed during the 
period between October 1, 1957 and 
February 13, 1961. was junior to a 
person in the provincialised cadre since 
the former did not belong to the pro- 
vincialised cadre to which the latter 
belonged, and the seniority of each was 
governed by the position he occupied 
in his own cadre. Likewise, the pro- 
motional chances each would be entitl- 
ed to depend upon his own position 
in his own cadre. The fact again was 
that a person in the State cadre might 
obtain promotional chances earlier than 
his counterpart in the provincialised 
cadre by reason of the provincialised 
cadre being made a diminishing cadre, a 
decision to make it so being within the 
power of the Government. For, the 
Government was not bound to retain 
the strength of either of the two cate- 
gories constant or to make new appoint- 
ments in the provincialised cadre when 
vacancies fell therein. 


9. The two categories being 
thus separate from the very inception 
and they not having been fused into 
one integrated class at any stage, there 
was no question of the Rules of 1971 
having brought about any arbitrary 
classification by splitting up any such 

integrated class into two or providing 
differential treatment or any undue or 
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illegitimate preference being given 
to one against the other. 


10. It is not necessary to dilate 
any further over the contentions raised 
by the petitioners since they go over 
substantially the same grounds as were 
taken in the teachers petition. There- 
fore, the reasons given by us for our 
decision in the teachers’ petition must 
also govern our decision in this petition. 


11. In our view, this petition 
must fail for the reasons stated by us 
in our judgment in that writ petition 
and has therefore to be dismissed. As 
in that writ petition, there will also 
be no order as to costs. 


Judgment of Shelat, Ray, Jagan- 
mohan Reddy, Khanna and Mathew J J. 
was delivered by 


SHELAT, J.:— 12. This petition is 
by four primary school teachers serving 
in what are called “the provincialised 
schools”, i.e., schools run prior to Octo- 
ber 1, 1957 by Local Bodies but taken 
over by the then State.of Punjab with 
effect from October 1, 1957. The peti- 
tion challenges the validity of (a) the 
Punjab Educational Service (Provin- 
cialised Cadre) Class III Rules, 1961; 
(b) the letter dated January 5, 1968 
by Haryana Government to the Direc- 
tor of Public Instruction communicat- 
ing its decision for revision cf pay 
scales and prescribing two grades of 
teachers with effect from December 1, 
1967, i.e., ordinary and selection gra- 
des, in proportion of 85: 15; (c) letters 
dated March 18, 1968, April 21, 1969 
and August 5, 1969 granting with effect 
from December 1, 1967 selection grade 
to the respondents, all in State cadre 
though actually serving in provincia- 
lised schools in Gurgaon District; and 
(d) the joint seniority list of the pro- 
vincialised teachers in Gurgaon Dis- 
trict and the final.list of teachers in 
Ambala Division in so far as respon- 
dents 6 to 96 are shown in the Ambala 
Division Seniority List. 

13. All the four petitioners are 
Matriculates Trained teachers and were 
respectively appointed in the former 
Local Bodies Schools on November 29, 
1956, October 1, 1955, May 10, 1951 
and September 14, 1957. Respondents 
6 to 36 were originally teachers in 
schools conducted by Nai Talim Sangh 
run with Central Government funds 
by the Faridabad Town Development 
Board, which schools, together with 
their staff, were taken over by the 
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then State of Punjab with effect from 
October 1, 1957. Respondents 37 to 
96 were appointed on and after July 
16, 1959 and posted in schools which 
were provincialised as stated above, 
and therefore, junior in service to the 
petitioners and several others appoint- 
ed in Local Bodies schools prior to 
their provincialisation. 


14, Briefly stated, the peti- 
tioners’ case was that prior to October 
1, 1957 when the then State of Punjab 
provincialised the primary schools there 
were mainly two types of schcols, viz., 
(a) schools run by District and Muni- 
cipal bodies, and (b) Government 
schools, besides of course the Nai Ta- 
lim Sangh schools and the schools in 
Pepsu area which had merged in the 
State in 1956. As a result of the Gov- 
ernment taking over class (a) schools, 
all primary schools. throughout the 
State became Government schools and 
the teachers serving therein became 


Government employees. According ta 


the petitioners, the effect of provincia- 
lisation of these schools was that all 
teachers henceforth were brought into 
a common service, performing the 
same functions and duties under the 
same authority, viz., the State’s Edu- 
cation Department. Teachers appoint- 
ed after October 1, 1957 were posted 
in both the types of schools and were 
naturally junior to those appointed 
earlier in the schools run by the Local 
Bodies. 


15. The impact of provinciali- 
sation was that all of a sudden, as from 
October 1, 1957, about twenty thousand 
and more teachers became government 
servants. The very first problem aris- 
ing from this impact was how to fix 
(a) inter-seniority of teachers serving 
till then in the provincialised schools 
in different districts, and (b) inter- 
seniority between the- provincialised 
teachers vis-a-vis the Government 
schools’ teachers. 


16. On February 13, 1961, the 
Government published the Punjab 
Educational Service (Provincialised 
Cadre) Class IO Rules, 1961 under 
Art. 309 of the Constitution. These rules 
distinguished the provincialised tea- 
chers as teachers in provincialised cadre 
and the rest in the State cadre. Service 
for the’ purpose of these Rules meant 
the Punjab Educational (Provincia- 
lised Cadre) Class III Service. (R. 2). 
These rules were based on the princi- 
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ple of the Provincialised Cadre being 
a diminishing cadre. The principle was 


that this cadre as time passed would — 


gradually diminish in the number. of 
posts ultimately becoming extinct with- 
in about 30 years, so that, at the end 
of that period there would remain only 
the State cadre in the field. In pursu- 
ance of that principle, R. 3 (i) provid- 
ed that all posts creazed for any pro- 
vVincialised school’ subsequent to its 
being taken over by the Government 
shall not constitute part of the service, 
ie., provincialised cadre, but will be 
borne on the State cadre. Rule 3 (ii) 
then provides as follows: 


(a) All such posts of Headmasters 
as well as of masters or teachers, in 
selection grades of the service, as were 
vacant on October 1, 1957 shall con- 
tinue to be borne on the service but an 
equal number of posts in ordinary pay 
-scales in the relevant cadres of the ser- 
vice falling vacant as a result of pro- 
motion to the posts cf Headmasters, 
masters and teachers in the selection 
grade shall be transferred to the State 
cadre. 

(b) All such posts of masters and 
teachers,.in ordinary pay scales of the 
service, as were vacant on October 1, 
1957, shall be transferred to the State 
cadre. 

3 (iii) The posts in various cadres 
of the Service falling vacant due to the 
normal incidence of promotions, retire- 
ments or any other cause subsequent 
to the date of provincialisation of local 
authority schools shall be adjusted in 
the following manner: . 

(a) All vacant posts of masters as 
well as of junior. teachers in the ser- 
vice shall be separately split up into 
blocks of seven and six posts by rota- 
tion. All selection grade posts in the 
first six vacancies in each. block of 
seven and first five vacancies in each 
block of six shall continue to be borne 
on the service, but an equal number of 
posts in ordinary pay scales of 
masters or junior teachers as the case 
may be, together with other vacancies 
in ordinary pay scales in each block 
shall be transferred to the State cadre. 
The last vacancy in eazh block shall be 
transferred to the Stat2 cadre. 


Provided that if the last vacancy 
in the block is not in the selection 
grade one other post in the selection 
grade from within that block shall be 
transferred to the Steate cadre, and if 
adjustment within the same blocks is 
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not possible it shall be made in the 
next following block but in no case in 
any block thereafter: 


(4) Liability to transfer: Members 
of the service who are borne on a State 
wide cadre may be posted in any Gov- 
ernment or provincialised school 
throughout the State and members of 
the service who are borne on District- 
Wise cadre may be posted in any Gov- 
ernment or  provincialised school 
thoughout that district: 


(5) Confirmation:Members of the 


‘Service who were confirmed prior to 


the provincialisation of local authority 
schools shall be deemed to have been 
confirmed in the service: 


Provided that such Headmasters/ 
Headmistresses of High Schools as 
were officiating or temporary immedi- 
ately before the provincialisation of 
local authority schools shall not be 
confirmed in the service unless they 
qualify such departmental test as may, 
from time to time, be prescribed by 
the Director. 


(7) Appointing authority: All ap- 
pointments to the posts in the Service 
shall be made by the Director and for 
the purpose of imposing of punishment 
of dismissal or removal from service 
the members of the service holding ap- 
pointments at the time of commence- 
ment of these rules shall be deemed to 
have been appointed by the Director. 

(8) Method of Recruitment: 


(1) Posts in selection grades left 
over after the transfer of posts to the 
State cadre as specified in rule 3 shall 
be filled by promotions from lower 
grade of the cadre: . 

Provided that no member shall be pro- 
moted to selection grade of the service 
unless he possesses the qualifications 
ra experience as specified in appendix 

(2) All promotions, whether from 
one grade to another or from one class 
of service to another, shall be made on 
the basis of seniority-cum-merit and 
person shall be entitled to claim pro- 
motion on the basis of seniority alone. 
(9) Seniority of members of Ser- 


vice: , 
(1) The seniority inter se of the 
members of the service as on 1st Octo- 
ber, 1957, shall be determined in the 
ey specified below:— 

a ATT ETA enueaguaages ere : 

(b) The seniority inter se of the 
members of the service shall be fixed 


1988 S. C. [Prs, 16-21] R. L. Wadhwa v. State of Haryana (Shelat J.J 


according to the length of continuous 
service whether temporary, officiating 
or permanent, in the equated posts as 
on the 1st October, 1957;..... APAE . 

17. The petitioners’ complaint 
is that these rules created, without any 
valid justification, two cadres, the 
State cadre and the  provincialised 
cadre, the former including not only 
the Government schools teachers but 
also those recruited after October 1, 
1957, and posted in the provincialised 
schools. According to them, by reason 
of having two cadres and providing 
for both a uniform 15% for selection 
grade posts, coupled with making the 
provincialised cadre a diminishing one, 
the result has been that teachers deem- 
ed to have been appointed to the State 
cadre with effect from October 1, 
1957 and even those recruited there- 
after have been promoted to the selec- 
tion grade while those in the provin- 
cialised cadre, though senior in ser- 
vice, have remained in the ordinary 
grade. Such a result has been reflect- 
ed in the aforesaid orders under which 
selection grade has been awarded to 
respondents 6 to 96 and in the joint 
seniority lists of teachers serving in 
Gurgaon District and Ambala Division. 
According to the petitioners, these 
Rules and their implementation through 
the said orders contravened Arts. 
and 16 and are therefore bad. 


18. The validity of the 1961 
Rules was challenged by one Joginder 
Singh in a writ petition filed in the 
Punjab High Court. The said peti- 
tion on appeal to this Court by a majo- 
rity decision reported in State of Pun- 
jab v. Joginder Singh, (1963) Supp 2 
SCR 169=(AIR 1963 SC 913) and the 
said Rules were held valid. The peti- 
tioners, however, assert that (a) that 
decision requires reconsideration as it 
was based on premises which have 
proved to be incorrect, and (b) that in 
any event, the present petition is based 
on facts which have come into exist- 
ence since then, and therefore, is not 
barred by res judicata. 

19. The new facts, which ac- 
cording to the petitioners have emerged 
are briefly: (i) the emergence of the 
State of Haryana on November 1, 1966, 
(ii) the decision of Haryana Government 
to implement the 1961-Rules, although 
their implementation was given up 
by the then Punjab State in 

' when instead of those 
Rules that State provided for 
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a single uniform running scale of pay 
for all with a common selection grade 
of 15% in spite of the validity of the 
said Rules having been upheld. The 
discrimination arising from the imple- 
mentation complained of in Joginder’s 
case, (1963) Supp 2 SCR 169=(AIR 
1963 SC 913) has continued, according: 
to the petitioners, in spite of accept- 
ance by Haryana Government on Janu- 
ary 5, 1968 of the increased scales of 
pay with effect from December 1, 1967 
recommended by Kothari Commission, 
viz., Rs. 125 — Rs. 250 for the ordi- 
nary grade, and Rs. 250 — Rs. 300 for 
the selection grade. This is because off 
the splitting up of the service into two 
cadres and making the provincialised 
cadre a diminishing one, which results 
in the State cadre teachers, with the 
expansion of that cadre, getting more 
and quicker promotional chances than 
those in the provincialised cadre, fro- 
zen under these Rules, although the 
latter are senior in service and per- 
form icentical duties and have identi- 
cal scales of pay. 


20. On the contention that 
Joginder’s case, (1963) Supp 2 SCR 169 
=(ATR 1963 SC 913) requires reconsi-= 
deration as the conclusions therein 
were On premises which have ‘turned 
out to be incorrect the present larger 
Bench was constituted. 


21. Mr. Tarkunde, in an elabo- 
rate address, raised the following 
points: (a) that on February 13, 1961, 
when tie Rules came into force there 
were four categories of teachers, (i) 
teachers in Government schools, (ii) 
teachers in Local Bodies schools, (iii) 
teachers from Nai Talim Sangh schools, 
and (iv! teachers appointed after Octo- 
ber 1, 1957. All these teachers, how- 
ever, performed the same duties, were 
posted in the same schools and were 
entitled to the same scales of pay and 
allowances. They, therefore, belonged 
to the same class irrespective of whe- 
ther they were integrated formally in- 
to one cadre or not. Consequently, there 
was no warrant to make rules which 
treated some, as against the others, in 
a manner which reduced the promo- 
tional chances of the  provincialised 
cadre teachers; (b) that teachers re- 
cruited between October 1, 1957 and 
February 13, 1961 posted in provincia- 
lised schools and not specifically ap- 
pointed to any cadre other tkan the 
provincialised teachers could not, by 
retrospectively taking them in State 
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cadre, be given better promotional 
chances; (c) that there was no rational 
nexus between the object of the 1961- 


Rules and the differentia created there- 
under between teachers appointed þe- 
fore October 1, 1957, on the one hand, 
and the rest of the three categories of 
teachers, on the other. If the object of 
the Rules was to give better promo- 
tional chances to better qualified tea-~ 
chers, that could best have been achie- 
ved by providing that promotion to 
the selection grade shculd be available 
to matriculate trained teachers only. 
Since all the categories contained non- 
matriculates non-trained teachers, the 
differential treatment provided by the 
Rules was discriminatory; (d) that 

since the validity of 1961-Rules was 
confirmed by the decision in Jogin- 
der’s case, (1963) Sup? 2 SCR 169 = 
(AIR 1963 SC 913) or the footing of 
the interpretation of the Rules given 
by the majority, their implementation 
by Haryana Government had to be on 
the basis of that interpretation; (e) if 
that interpretation is found incorrect, 
the decision needs reconsideration as 
(i) the majority decision did not consi- 
der whether the rules were discrimi- 
natory as between provincialised pre- 
1957 teachers and thos2 appointed after 
October 1, 1957, (ii) it was largely in- 
fluenced by its construction of R. 3 
and the effect thereof on provincialised 
teachers, (iii) the majority was under 
an incorrect impression that there was 
difference before Octcber 1, 1957 in 
the two cadres as rezards qualifica- 
tions and the machinery for recruit- 
ment, (iv) the actual implementation of 
the Rules subsequent to that decision 
has resulted in gross discrimination as 
is clear from the non-promotion of the 
petitioners and the promotion of res- 
pondents 37 to 96 who are clearly 
junior in service to them; (f) the deci- 
sion of maintaining the provincialised 
teachers in a separate cadre and mak- 
ing that cadre a dimmishing one was 
not based on any difference in qualifi- 
cations. In fact the Government treat- 
ed both as being of equal grade. It had 
three alternative methods for fixing 
the inter-seniority anc relied upon the 
third alternative, reiecting the first two 
on the ground that the third alterna- 
tive secured fairness and equality. In 
practice, however, the third alternative 
of keeping the two cadres apart has 


resulted in discriminazion. 
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22. The learned Attorney- 
General disputed the correctness of 
these contentions as also the factual 
premises on which they were founded 
and sought to support the majority 
decision in Joginder’s case, (1963) Supp 
2 SCR 169=(AIR 1963 SC 918) stating 
that some of the assumptions in the 
minority judgment were erroneous 
both in facts and reasoning. 


- 23. On tħe working of R. 3 of 
the said Rules and the provincialised 
cadre being made thereby a diminish-~ 
ing one, Mr. Tarkunde pointed out that 
there were on October 1, 1957, 20,709 
junior teachers in that cadre, out of 
whom 3,184 would get selection posts 
on the ratio of 85: 15. If, as is provid- 
ed in the Rule, the total strength is 
reduced as a result of promotion, 
retirement,. death etc . in course of 
time by 50% (ie. 10,354 ordinary posts) 
the remaining 50% posts would stand 
transferred to State cadre, thus, ex- 
panding the number of posts in that 
cadre, out of which 1,593 would be 
selection grade posts and 8,761 would 
be ordinary posts. So far as the pro- 
vincialised cadre is concerned, it would 
have only 1,593 selection grade posts 
(instead of 3,184 as on October 1, 1957) 
and 8,764 ordinary posts, reducing 
thereby promotional chances for the 
provincialised teachers and giving 
more and more promotional chances to 
those in the State cadre. According to 
the learned Attorney General, such a 
result was inevitable and flowed from 
the Government’s decision to freeze the 
provincialised cadre and make it a 
diminishing one until it gradually dis- 
appeared leaving only the State cadre 
in the primary educational service, a 
decision, which the Government was 
entitled to take and which cannot be 
said to attract Art. 14 or Art. 16. As 
the number of posts in one cadre dimi- 
nished and correspondingly increased 
in the other cadre, the number of selec- 
tion grade posts was bound to get re- 
duced in one cadre and corresponding- 
ly increased in the other. 


24. To appreciate these conten- 
tions it will be necessary to examine 
the conditions of service, the qualifica- 
tions and the machinery and recruit- 
ment in the different categories of tea- 
chers as they existed during the period 
prior to October 1, 19957. 


25. Before we proceed to do so, 
it is mecessary to have a clear picture 
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which existed on October 1, 1957. Apart 
from the Local Bodies schools and the 
Government schools which existed 
during the pre-October 1, 1957 period, 
the Punjab State as a result of the mer- 
ger of Pepsu area in 1956 had also 
Government schools working in that 
region. The position, therefore, on 
October 1, 1957 was as follows: (i) tea- 
chers in Punjab Government schools— 
107, out of whom 85 were Matricula- 
tes Trained teachers; out of the remain- 
ing 22 non-matriculates, 20 were Tra- 
ined teachers, (ii) Teachers in Pepsu 
schools—5,822, out of whom 4,325 were 
matriculates, and 3,236 were also Tra- 
ined teachers. 1,037 were, thus, non- 
matriculates, but 886 of them were 
Trained teachers. Thus there were only 
151 non-matriculates non-trained tea- 
chers amongst the pepsu teachers; (iii) 
teachers in Local Bodies schools — 
20,700, out of whom nearly 50% 
(10,214) were non-matriculates. In Gur- 
gaon District, there were no Govern- 
ment schools, but only Local Bodies 
schools, whose teachers numbered 
1,517. Of them, 97 were in schools con- 
ducted by Municipal Bodies and the 
rest, ie, 1,420 in District Boards’ 
schools. 


26. Teachers in Local ‘Bodies 
schools were governed by the District 
Board Rules, 1926 framed under the 
Punjab District Boards Act, 1883. These 
rules provided that every District 
Board shall be bound by rules contained 
in the Punjab Education Code so far 
as they applied to the Local Bodies. 
Article 48 of that Code provided that 
questions relating to the appointment, 
promotion, leave dismissal, transfer 
etc. of the teachers employed in the 
schools maintained by local bodies shall 
be disposed of by Inspectors appointed 
by the Education Department, but in 
consultation with the President, Exe- 
cutive Officer or Chairman of the 
Local Body concerned. ` Likewise, tea- 
chers in Gurgaon District were govern- 
ed by the Gurgaon District Board 
Rules, 1934, rules 6.2 (f) and 8.1 where- 
of laid down that qualifications for 
teachers shall be the same as provid- 
ed by the Departmental Rules for the 
time being in force and conditions of 
service of such teachers were to be in 
accordance with rules made from time 
to time for the Government servants. 
The pay scale for the junior teachers in 
these schools under the District Board 
Servants Conduct Rules, 1926, as am- 
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ended from time to time in tħe Local 
Board Code was Rs. 47 1/2 — Rupees 
117 1/2. The teachers were in three 
grades, 50% in ordinary grade, 35% in 
the middle and 15% in tke third or the 
selection grade with the pay scale of 
Rs. 140-220. Thus, the division of the 
grade in the ratio of 85:15 appears to 
have existed in the District Board 
schools and the Government schools 
from the very beginning. 


27. The Punjab Subordinate 
Educational Service Rules, 1937 govern- 
ed the junior teachers in Government 
schools. R. 4 of those rules provided 
that appointment of teachers was to be 
made by the Director of Public Instru- 
ction. The Rules also provided that ap- 
pointees could not be more than 25 
years of age. The scale of pay for 
junior teachers was the same as that of 
the corresponding Local Bodies tea- 
chers.. The Rules did not also appear 
to have provided that the appointees 
had to be matriculates, though for 
masters the rules prescribed that the 
recruits had to be B,A., S.A.V. (or B.T.) 
Since those rules did not provide Matri- 
culation as the minimum qualifica- 
tion, there could. be non-matriculate 
teachers in Government schools as there 
were such non-matriculates in the 
Local Bodies’ schools. The difference 
between the two kinds of schools fac- 
tually, however, was that on October 
1, 1957 whereas in the Government 
schools there were only 22 non-matri- 
culates out of the total number of 107 
teachers, nearly 50% of the teachers in 
Local Bodies’ schools were non-matri- 
culates. 


28. © By a Memorandum, dated 
April 18, 1952, Government accorded 
sanction ‘with effect from April 1, 1951 
allowing an initial salary of Rs. 50 per 
month to a Matric, Basic Trained tea- 
cher. By another Memorandum, dated 
June 21, 1955 the initial pay was raised 
to Rs. 571/2 per month for Matric, 
Basic Trained teachers with effect 
from April 1, 1953. In the meantime 
Government had set up a Subordinate 
Service Selection Board to select Gov- 
ernment employees drawing a month- 
ly salary of Rs. 50 and upwards. An 
advertisement, dated November 25, 
1954 issued at the instance of the 
Board for recruitment of 34 junior 
basic teachers. pointed out that recruits 
would be given the initial pay of 
Rupees 57 1/2 in the scale of 
Rs. 471/2—Rs. 1171/2, but then the 
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qualification would be Matric-Basic 
Trained and the age _ limit not more 
than:30 years. The result of these 
changes was (i) that with the rise in 
the pay grade, teachers in Government 
schools henceforth w=2re recruited by 
the Board, and (ii) Matric, Basic Train- 
ed Recruits were given a higher initial 
. pay. í 

= 29, Tn 1955, Punjab Educational 
Class III School Cacre Rules were 
made superseding the 1937 Rules. 
These Rules prescribed for the matri- 
culation and Basic Education Training 
as the minimum qualification. They 
‘were, no doubt, brought. into force 
with effect from May 30, 1957. But, on 
October 1, 1957, when provincialisation 
was: brought about, they were in force 
as against the Rules .governing the 
Local Bodies Schools which did not 
prescribe these minimum qualifica- 
tions. It may be that by reason of the 
District Board Rules of Business, 1926, 
the qualifications required by the 1955 
Rules would also app_y to teachers re- 
cruited in‘ the District Boards’ schools 
also. But as we have seen, there were 
on October 1, 1957 as many as 50% of 
teachers in those -schools who were 
non-matriculates, of whom quite a 
number were also ron-trained. This 
was then the position on the eve of 
Government’s decision to provincialise 
the Local Bodies’ schools. 


30. On July 19, 1957 the Gov- 
ernment communicazed to all the 
Local Bodies its decision to provin- 
cialise schools run by those Bodies. 
The communication d:rected them not 
to appoint new teachers or to upgrade 
the existing schools end not to fill up 
vacancies, if any had fallen, except on 
temporary basis for three months only. 
On July 23; 1957, Government revised 
the pay scales of all ow paid Govern- 
ment servants with efect from May 1, 
1957. . This order divided Government 
school teachers according to their quali- 
‘fications into two main . categories; 
Category (A) — Graduate teachers: 
85% ordinary and 15% selection, and 
Category (B) Matriculates with Basic 
Training. Category (B) was divided into 
three grades: Lower with a scale of 
Rs. 60 — Rs. 120, Middle with a scale 
of Rs. 120 — Rs. 17 and Upper with 
a scale of Rs. 140 — Rs. 250. Both the 
categories had thus two grades, ordi- 
nary and selection in the proportion of 
85% to 15%. The percentage of 85 to 
15 and the division into two grades, or- 
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dinary and selection, thus, subsisted in 
Government schools before provincia- 
lisation was brought about. 


31. On September 27, 1957, Go- 
vernment issued the order provincia- 
lising the schools till then conducted 
by Local Bodies with effect from Octo- 
ber 1,- 1957 and of taking over the 
existing teachers and others mem- 
bers of their staff. The order announ- 
ced that their scales of pay would be 
fixed under the Rules which would be 


‘framed, but that in any case there 


would not be any drop in their present 
emoluments. Three .days later the 
Education Minister announced at a 
Press Conference that Government had 
taken this decision with a view to 
ameliorate the conditions of teachers 
in Local Bodies schools by bringing 
their scales of pay to the level of Gov- 
ernment school teachers, that it felt 
that that could be done by provincia- 
lising those schools, that its decision 
was a big step involving 10,161 schools 
and 25,674 junior teachers ‘bringing - 
them all under Government. control 
and their pay brought to the level of 
counterparts in . Government 
schools involving thereby an annual 
expenditure of Rs. 525 lacs. The state- 
ment also announced that provinciali- 
sation meant- that all those teachers 
would be henceforth Government em- 
ployees with grades of pay the same as 
those- of the Government school tea- 
chers, that recruitment henceforth 
would be made according to Rules 
which would be made, and that princi- 
ples governing their integration with 
the Government schools teachers would 
be formulated. ' 


32. The ’.question as to what 
principles for fixing the inter seniority 
amongst the provincialised teachers 
serving in different districts and the 
inter seniority between them and the 
Government schools teachers should be 
formulated was engaging the attention 
of Government after provincialisation. 
On January 27, 1960, the Education 
Department wrote to the Director of 
Public Instruction conveying the Gov- 
ernment’s decision in the matter of 
joint seniority of various categories of 
teachers and fixation of cadres. The 
decision was that (i) inter seniority of 
provincialised teachers, masters and 
headmasters should be determined ac- 
cording to the principles laid down in 
Annexure A thereto; (ii) the staff of 
the two categories of schools should be 
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kept in separate cadres; (iii) all new 
recruits appointed after October 1, 
1957 should be deemed to have been 
appointed in State cadre, (iv) the pro- 
vincialised cadre would be a continu- 
ing diminishing cadre and would in 
course of time completely vanish leav- 
ing only the State cadre; (v) keeping 
the two cadres separate would secure 
the same promotional chances to the 
State cadre teachers as before; at the 
Same time  provincialised teachers 
would get promotional chances to a 
farger number of posts by reason of 
their Jarger number within their own 
cadre; (vi) there would be no adminis- 
trative difficulty in regard to transfer 
of teachers, whether to a government 
or a provincialised school inasmuch as 
barring the question of future promo- 
tions there was no longer any differ- 
ence between the two in the matter of 
pay scales, type of work and other 
conditions of service; (vii) the two 
cadres will be known as “State Cadre” 
and “provincialised cadre” and vacan- 
cies falling in the ‘provincialised cadre’ 
as a result of retirement, promotions 
etc. would be transferred to the ‘State 
cadre’; and (viii) the provincialised 
cadre staff will be districtwise, while 
State cadre staff will be divisionwise, 
Such an arrangement making the fixa- 
tion of inter seniority easier. The let- 
ter requested follow-up action on the 
basis of these decisions and suggested 
that these decisions should be circulat- 
ed amongst the recognised associations 
of teachers for their information. 

33. The memorandum dated 
February 13, 1961 published in the 
Gazette along with the Rules as an ex- 
planation clearly set out the problems 
confronting Government as a result of 
provincialisation. The main problem 
was one of determining seniority of 
provincialised teachers vis-a-vis the 
existing Government schools teachers 
and also among the provincialised tea- 
chers themselves serving in different 
schools in different districts appointed 
by different Local Bodies in those dis- 
tricts. As the memorandum pointed 
out, there were three alternatives be- 
fore the Government; (a) counting of 
full service of the Local Bodies teachers 
for determination of joint seniority; 
(b) Integration of the two services ina 
fioint cadre on the basis of counting the 
service of the Local Bodies teachers 
from the date of provincialisation, and 
{c) continuing the two cadres separate 
as before. 
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34. Adoption of alternative (a) 
would have meant counting the full 
service of the Local Bodies’ teachers for 
determining seniority. This wes found 
to be unfair for several reasons: (a) in 
the past, when some of the Local 
Bodies’ schools were taken over by 
Government, the rule followed was 
that services of the extant teachers 
taken over to government service were 
for purposes of fixing their seniority 
counted only from the date cf their 
joining government service and their 
previous service with the local bodies 
was not counted (b) Recruitment to 
Government schools used to be made 
through the Selection Board. Several 
Local Bodies teachers used to apply but 
were rejected as their qualifications 
were lower. These very teachers would 
be now senior to those appointed then 
as their full service would be counted, 
although they had lower qualifications 
and were on that ground actually re- 
jected, (c) Even otherwise, those re- 
cruited thrcugh the Selection or such 
other Board had - better qualifications 
and they would suffer since full ser- 
vice of the Local Bodies teachers 
would be counted. The future chances 
of promotion of Government schools 
teachers would thus suffer in spite of 
their possessing better qualifications. 


Alternative (a), therefore, was found 


unacceptable. 


35. Alternative (b) was equal- 
Ty unacceptable as the provincialised 
teachers would have to be pleced at 
the bottom of the existing Government 
schools teachers with the result that all 
promotional posts would go to the 
latter. Thus the very purpose of pro- 
vincialisation, viz., of their ameliora- 
tion, would be frustrated. Only alter- 
native (c) was, thus, left for acceptance. 
It meant the continuation of the posi- 
tion which actually subsisted on Octo- 
ber 1, 1957. 


36. Considering the conflicting 
interests of the two services, their 
unions and associations including those 
representing the Pepsu teachers were 
afforded an opportunity to place their 
points of view. They were, however, 
not able to egree to any formula. Gov- 
ernment, therefore, decided upon ac- 
ceptance of the third alternative and 
continued the two separate cadres as 
before. It also accepted the principle 
ofthe provincialised cadre as a dimi- 
nishing cadre. The memorandum point- 
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ed out that it was in view of these con- 
siderations that Government decided 
that (i) teachers in the provincialised 


and the erstwhile Government schools 
should be kept in separate cadres, (ii) 
all higher grade posts rreated on Octo- 
ber 1, 1957 directly due to provincia- 
lisation would go by promotion tc the 
teachers in provincialised cadre, (iii) 
provincialised cadre would be a cimi- 
nishing cadre and therefore all fcture 
recruitment would be in the State 
cadre, (iv) all vacancies due to retire- 
ment, promotion ete. in the provincia- 
lised cadre would be tzansferred te the 
State cadre. In the State cadre  osts 
would be transferred in the established 
ratio of 15:85. The number of osts 
in the higher grades released as a 
result of retirements, promotions ete. 
in the provincialised cadre minus those 
fransferred to the State cadre would 
be utilised for promotion in the provin- 
cialised cadre, (v) som2 of the Local 
Bodies schools were taken ovez for 
the ten .years only together with 
their staff. Their position being un- 
certain and in the event of re- 
transfer of those schools to the 
Local Bodies, it woulc be convenient 
fo retransfer them to those Bodies, if 
the provincialised cadr2 was kept sepa- 
rate. At the same time it was possible 
that new recruits might have ta be 
appointed for such schools. If: and 
when such Schools were retransferred 
it would not be feasible to compel 
those Local Bodies to take over the 
new appointees. Therefore, if was Jeci- 
ded that all new recruits appomted 
after October 1, 1957 should be borne 
on the State cadre: (vi) the questicn of 
promotion to the higher grades due to 
the provincialisation was one more pro- 
blem. that had to be sclved. The repre- 
sentatives of provincialised schools tea- 
chers insisted that all posts created on 
account of provincialisation should be 
utilised for promotion among those in 
the provincialised cadre and that only 
future higher grade vacancies skould 
be filled up in proporiion to the srren- 
gth of the two cadres. This proposal 
was found unjustified and was reject- 
ed, (vii) Another problem was the pos- 
Sibility of premature promotions in 
either of the two cadres. With th= in- 
crease in the number of posts in the 
State cadre all the existing members 
in that cadre would get the 15% posts 
in the higher grade. To avoid that pos- 
sibility it was decided that before a 
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teacher was promoted from the ordi- 
nary to the selection grade, he had to 
mate at least five years’ service to his 
credit. 


37. The implementation of 
these decisions would mean that a good 
number of posts in the selection grade 
in the junior teachers cadre in Ambala/ 
Julundar Division would fall vacant. 
Therefore, it was decided that 


“in order to further improve the 
chances of promotion of J.B.T./J.T. tea- 
chers borne on the provincialised cadre. 
it was considered necessary that the 
condition of minimum experience 
should be rigidly enforced and the 
number of selection grade posts which 
could not be filled up by promotion 
from within the Division cadre of the 
State teachers may be filled up by pro- 
motion from among the provincialised 
teachers on the districtwise cadre.” 
This meant that over and above 15% 
posts reserved in the higher grade in 
their own cadre; the provincialised 
teachers, by reason of their long service, 
would get some more higher grade 
posts from the 15% ratio in the State 
cadre as well. This decision was in- 
tended to effect (a) acceleration of the 
diminishing process of the provincialis- 
ed cadre as posts falling vacant as a 
result of such extra promotions would 
be transferred to the State cadre, and 
(b) bring about satisfaction among 


teachers in the provincialised cadre by 


affording them these extra promotional 
chances. 


38. The position which emerges 
from the aforesaid analysis is that 
prior to October 1, 1957 the two cate- 
gories of teachers, those serving in the 
Local Bodies Schools and those in 
Government Schools were distinct. 
Though the minimum qualifications 
and scales of pay might have been uni- 
form, there were differences in other 
matters such as methods of recruit- 
ment, retiral benefits, rules for deter- 
mining seniority etc. It is also clear 
that whereas a Government School 
teacher was liable to be transferred to 
any place throughout the Commis- 
sioner’s division, a Local Body teacher 
could only be transferred within the 
territorial limits of that body. Appoint- 
ments in Local Bodies Schools, no 
doubt, were made by Inspectors ap- 
pointed by Government, but they 
could do so only in consultation with 
the Chairman or President of such a 
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body. That was the position also in 
regard to disciplinary matters. Fur- 
ther, although the prescribed minimum 
qualifications were the same, in point 
of fact 50% or more of the Local 
Bodies teachers were non-matriculates 
and quite a number of such non- 
matriculate teachers were also with- 
out the qualification of Basic Training 
as against a few non-matriculates and 
none without such Basic Training in 
the Government Schools. In any event 
the mere fact that minimum qualifi- 
cations and scales of pay were the 
same could not mean, in-view of other 
dissimilar conditions of' service, that 
‘the two categories of teachers formed 
one class.. Indeed, Mr. Tarkunde cor- 
ceded, ‘as is even otherwise clear, that 
prior to October 1, 1957 teachers. ‘in 
Local Bodies and in . Government 
Schools’ did not form one class. 


39. So far as the position on 
October 1, 1957 is concerned, as already 
noticed, the Government Schools 


teachers ` were and continued to be- 


governed by the Rules of 1959 


which, -no doubt; came into force with- 


effect from May 30, 1957 and which 
prescribed the minimum qualifications 
as Matriculation in addition to Basic 
Training. Government School. teachers 


who under the 1937-Rules, were re- 


cruited by the Director of Public In- 
struction, were since 1954 selected by 
the Selection Board after their initial 
pay had been raised from Rupees 474 
to Rupees 50 per month. The Local 
Bodies teachers on the other hand, 
were recruited by. Inspectors in con- 
sultation with the Presidents or Chair- 
men of those bodies till July 1957 
when fresh appointments in vacancies 
falling in those Schools were stopped. 
‘Under the new Rules of 1955, Govern- 
ment provided for a selection ‘grade for 
15% posts. In fact, such a grade was 
given to them even before 1955- 
Rules were framed and the new Rules 
merely continued that benefit. Broadly 
speaking, the position on October. 1, 


1957 was that. two categories of- 


teachers: formed distinct _ classes. 
Though they were performing similar 
duties, they could : not be said to torm. 
one integrated class. 


40. The question then is, he 
ther in spite of the -Government 
School teachers and the provincialised 
teachers forming two distinct classes 
on October 1, 1957, they were, during 
the period between that date and 
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February 13; 1961, integrated into one 
class, -which was split up into two 
cadres by those Rules? It would per- 
haps appear from the statement of the 
Education Minister made at the Press 
Conference on the eve of provincialisa- 
tion that Government had in the be- 
ginning the idea of bringing about in- 
tegration between the two types of 
teachers. But no such concrete deci- 
Sion was ever taken. A few dates at 
this stage may clarify the position. As 
aforesaid, the decision to provincialise 
the Local Bodies Schools was taken on 
J uly 19, 1957. In pursuance of that de- 
cision, Government on August 2, 1957 
placed a ban against any fresh recruit- 
ment of teachers in the Local Bodies 
Schools. On September 27, 1957, the 
Governor sanctioned the scheme of pro- 
vincialisation. and -at the same time 
sanctioned 20,000 and odd new posts to 
absorb the existing staff of the pro- 
vincialised Schools. Simultaneously 
with the provincialisation, the Govern- 
ment on October 1, 1957 gave the same 
scales of pay to the’ provincialised 
teachers as were available to Govern- 
ment Schools teachers. The problem, 
however, was how to fix and adjust the 
provincialsed. teachers in Government 
service and fix their inter se seniority 
as also their seniority vis-a-vis 
Government Schools teachers. 


41. Tt: is fairly clear from the 
memorandum: published along with 
1961-Rules that Government was 
seeking to discover a proper formula 
to solve these. questions.. This pro- 
cess was, it’ appears, going on since 
November: 23, 1959 when alternative 
proposals were framed for discussion 
and those proposals: were communicat- 
ed to the recognised associations .of the 
teachers. Since no agreed consensus . 
was forthcoming from the teachers 
themselves, Government formed its 
own -decisions as formulated by the 
Secretary, Education Department in his 
letter of January 27, 1960 to the -Direc- 
tor Public Instruction. These decisions 
were made around three basic prin- 
ciples: (i) that the two cadres will con- 
tinue to be separate as before, (ii) that 
the -provincialised cadre would be. a 
diminishing cadre, and (iii) following 
upon (i) and (ii), vacancies arising as'a 
result of promotions, retirements, resig- 
nations: etc. in the provinciadised cadre 
should be transferred to the State 
cadre so that ultimately after about 30 
years the ‘provincialised cadre would 


1972 
vanish altogether TIeaving the State 


cadre alone in the field: These events. 


leave no. doubt that at no time after 
October 1, 1957 any decision fo- in- 
tegrating the two categories of 
teachers was taken although after 
October 1, 1957 new teachers 
were appointed and posted in bott. the 
provincialised as well as Government 
Schools who carried ouz the same duties 
and were given the same scales of pay 
as the provincialised teachers. But 
such new teachers had to be deemed to 
have been appointed in the State cadre 
by reason of the two pzinciples decided 
upon by Government, (i) the dimimish- 
ing character of the provincialised cadre 
and (ii) that cadre having been frozen 
from even before October 1, 1997- 
Thus, the two categories continued to 
be separate and were never integrated. 
The Government Schools teachers and 
those appointed after October 1, 1957 
were governed by 1955-Rules while the 
provincialised teachers continued to be 
presumably governed by the District 
Boards’ Rules until new rules were 
framed, for them by Government. 
Thus the Rules of 161 could næ be 
said to have split up the teachers, who 
formed one integrated cadre into two 
new cadres. These ‘Rules had te be 
made as the inter seniority among Jro- 
vincialised teachers apvointed by diff- 
erent Local Bodies in different distzicts 
had to be determined and their position 
in the service had to be adjusted. The 
Rules were framed on the - principles 
formulated in the decisions taken by 
Government on July 27,1970. 


42. The new Rules were made 
retrospective as from October 1, -9937 
[ana applied to the teachers. provincialis- 
ed as from that date. Such teamers 
under these Rules formed a cadre by 
themselves, called the provinciatised 
cadre. Under Rule 3 ʻi), teachers ap- 
pointed in vacancies in the provincialis- 
ed Schools were to be borne on the 
State cadre. This was because the >ro- 
vincialised cadre was already frozen and 
since the cadre was to be a diminisaing 
cadre, the new appointments made fter 
provincialisation could not be: treated 
as borne in that cadre. Cl. (ii) of R. 3, 
however, preserved the number of 
selection posts in the provinciakised 
cadre for teachers in that cadre buz an 
equal number of posts in the ordinary 
pay scale falling vacant as a result of 
promotions to the selection grade were 
transferred to the State cadre. So also 
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the posts which were vacant on Octo- 
ber 1, 1957 and which were not to be 
filled in were transferred to the State 
cadre, Clause (iii) of rule 3 sought to 
work otit the principle of the provin- 
cialised cadre being a diminishing one 
in a phased manner by providing the 
transfer of ordinary posts falling vacant 
in future due to promotions, retire- 
ments ete. to the State cadre. This was 
done by splitting up such vacant posts 
into biocks of seven and six posts by 
rotation. The blocks system provided 
that all selection grade posts in the 
first six vacancies in each block of 
seven and first five vacancies in each 
block of six were to continue 


to be borne on the provincialised ser- 


vice but an equal number of posts in . 
the ordinary grade together with other 
vacancies in that grade were to be 
transferred to the State cadre, and so 
also the last vacancy in each such 
block was to be transferred to the State 
cadre. The provision of blocks of 7 
and 6 was made for working out the 
principle of the cadre being a dimi- 
nishing one. The blocks of 7 and 6 
meant that one post of 7 vacant posts 
and one out of 6 vacant posts was 
transferable by rotation to the State 
cadre. But the percentage of 15 for 
Selection grade posts was kept intact. 


43. It will be observed that 
though the  provincialised teachers 
were given the same scales of pay as 
the teachers in the State cadre, the 
Rules provided that unlike the latter 
they could be transferred only within 
the District where they were serving. 
Those who were already confirmed 
prior to the provincialisation were also 
deemed to be confirmed under these 
Rules. That meant that for purposes 
of their seniority their entire service, 
including service before such confir- 
mation would be taken into account, 
except that inter se seniority of those 
promoted to the selection grade was to 
be determined from the date of their 
confirmation in that grade. | 

44. Thus, although the teachers 
in both the cadres were given the same 
scales of pay and did the same kind of 
work and those appointed after Octo- 
ber 1, 1957 were posted and worked in 
the same provincialised schools as tea- 
chers in the provincialised cadre, the 
fact was that the State cadre teachers 
were and continued to be governed by 
1955-Rules while the provincialised 
teachers were governed by 1961-Rules. 
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This fact, coupled with the fact that 
one was a district and the other a divi- 
sional cadre, meant that the two cadres 
continued to be separate cadres as be- 
fore. The principal effect of*the new 
Rules, however, was that the number 
of posts in the cadre would gradually 
diminish and together with that the 
total number of posts in the selection 
grade, despite the percentage of 15 
remaining intact. But that was the 
inevitable result of the freezing of the 
cadre, on the one hand, and its being a 
diminishing cadre on the other. The 


State cadre became correspondingly an 


expanding cadre, the total number of 
posts for all the schools, government 
and provincialised, remaining more or 
less constant. 


45. However, in judging the 
Rules and the results flowing from 
their implementation, it has to be 
borne in mind that the ratio of 85 to 
15 for ordinary and selection grades 
was not abrogated. It is true, as Mr. 
Tarkunde pointed out, that as time 
went on the actual number of the 
higher grade posts in the provincialis- 
ed cadre would diminish as the total 
number of ordinary posts in that cadre 
diminished and correspondingly the 
number of higher posts in the State 
cadre would increase as ordinary posts 
therein increased. That was the result 
cf the two principles accepted by Gov- 
ernment, that of freezing the provin- 
cialised cadre and making it a dimini- 
shing one. Nevertheless, in the earlier 
years the number of selection grade 
posts available in this cadre would be 
larger than in the State cadre because 
of the large number of posts therein 
at that stage, viz., 20,000 and more. In 
addition, selection grade posts in the 
State cadre would go to the provincia- 
lised teachers, at least in the 
beginning, because of the decision 
that the rule of five years’ experience 
for promotion was to be rigidly follow- 
ed, and therefore, sufficient number of 
persons in the State cadre with that 
seniority might not be found. 


46. The controversy thus really 
turns on the question whether Govern- 
ment was bound to integrate the two 
categories of teachers into one and not 
to continue them as separate cadres as 
before, and whether its refusal to do 
so meant violation either of Art. 14 or 
Art. 16. It is true that notwithstand- 
ing this Court upholding the validity 
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of the 1961-Rules in (1963) Supp 2 
SCR 169 = (AIR 1963 SC 913) the then 
Government of Punjab in 1965 adopt- 
ed a uniform running scale for both 
the cadres of Rs. 60 — Rs. 175 with a 
common 15% for higher grade posts. 
But that decision has nothing to do 
with the question of the validity of 
1961-Rules, and if those Rules were 
valid, with the validity of the decision 
of the new State of Haryana to imple-« 
ment those Rules instead of the com- 
ao running scale adopted by Punjab 
tate. 


47. The principles on which 
discrimination and breach of Arts. 14 
and 16 can be said to result have been 
by now so well settled that we do nof 
think it necessary to repeat them here 
once again. As already seen, ‘ever 
Since 1937 and even before, the two 
categories of teachers have always re- 
mained distinct, governed by dif- 
ferent sets of rules, recruited by 
different authorities and having, other- 
wise than in the matter of pay scales 
and qualifications, different conditions 
of service. This position remained as late 
as Feb. 13,1961. On that day where- 
as the State cadre teachers were 
governed by 1955-Rules, rules had yet 
to be framed for the provincialised tea- 
chers. The two cadres thus being sepa- 
rate, Government was not bound to 
bring about an integrated cadre espe- 
cially in view of its decision of mak- 
ing the provincialised cadre a dimini- 
shing one and bringing about ultimate- 
ly through that principle one cadre 
only in the field in a phased manner. 
If through historical reasons the tea- 
chers had remained in two separate 
categories, the classification of the pro- 
vincialised teachers into a separate 
cadre could not be said to infringe 
Art. 14 or Art. 16. It was also not in- 
cumbent on the Government to frame 
the 1961-Rules uniformly applicable 
to both the categories of teachers, 
firstly, because a rule framing autho- 
rity need not legislate for all the cate- 
gories and can select for which category 
to legislate, (see Sakhawat Ali v. State 


of Orissa, (1955) 1 SCR 1004 = (AIR! . 


1955 SC 166), Madhubhai Amathalal 
Gandhi v. Union of India, (1961) 1 SCR 
191 = (AIR 1961 SC 21) and Vivian 
Joseph Ferreira v. Municipal Corpora- 
tion of Greater Bombay, (1972) 1 SCC 

= (AIR 1972 SC 845) and secondly, 
because it had already come to a deci- 
sion of gradually diminishing the pro- 
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vincialised cadre so that ultimately 
only the State cadre would remain in 
the service. That was one way of solv- 
ing the intricate difficulty of inter se 
seniority. There can be no doubt that 
if there are two categories of em- 
ployees, it is within Government's 
power to recruit in one and not recruit 
in the other. There is no right ina 
government employee tə compel it to 
make fresh appointments in the cadre 
to which he belongs. It cannot also be 
disputed that Government had the 
power to make rules- wich retrospective 
effect, and therefore, could provide 
therein that appointments made þe- 
tween October 1, 1957 and February 
13, 1961 shall be treated] as appoint- 
ments in the State cadre. That had to 
be done for the simple reason that the 
provincialised cadre was already fro- 
zen even before October 1, 1957 and 
Government had decided not to make 
fresh appointments in that cadre since 
that cadre was to be a Ciminishing one, 


48. In Joginder’s case, (1963) 
Supp 2 SCR 169 = (AIR 1963 SC 913) 
the argument urged on behalf of the 
respondent was based substantially on 
the same premise as th2 one urged by 
Mr. Tarkunde. That was that on be- 
coming the State employees on Octo- 
ber 1, 1957 and on their being given 
the same scales of pay and grades and 
the same promotional ciances, the two 
categories became one integrated ser- 
vice. It was on that premise that a 
contention was raised that the Rules by 
splitting up such a service infringed 
Arts. 14 and 16 (1). The majority re- 
jected those arguments >y pointing out, 
(i) that pension rules for the two ser- 
vices were different, for the State 
cadre the 1955-Rules and for the pro- 
vincialised cadre the rules framed in 
October 1958; (ii) that rules for deter- 
mining seniority inter se of the mem- 
bers of the two services were dissimi- 
Jar: (iii) that there was no provision in 
the Memorandum of September 27, 
1957 by which the Local Bodies schools 
were taken over expressly providing 
for integration: and (iv) that whereas 
matriculates with five years’ experi- 
ence was a necessary qualification for 
promotion to selection grade for State 
cadre teachers, that was not so for the 
provincialised teachers. The majority 
held on the basis of these dissimilari-~ 
ties that though the provincialised tea- 
chers were given the same scales of 
pay and grades, save this equality, 
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there was nothing more that was con- 
templated or provided by the said 
Memorandum dated September 27, - 
1957 and the question of the precise 
status of the provincialised teachers 
and their relationship vis-a-vis the 
State cadre teachers was yet to be de- 
termined. The majority accordingly 
held that it was not the 1961-Rules 
which created the two services buf 
that they were there independently of 
them and that the real grievance would 
be that the Rules did not integrate the 
two into one service. With respect to 
the other argument that even the 
retention of two parallel services with 
similar scales of pay and grades, the 
Same functions and liability to be 
transferred from one to the other type 
of schools, was by itself discrimina- 
tory, the Majority relied on the Gov- 
ernment’s counter-affidavit | which 
pointed out the differences in the rules 
governing the two services, viz., (a) in 
the minimum qualifications, and (b) 
recruitment authorities. The majo- 
rity observed that these differen- 
ces were not controverted by coun- 


sel for Joginder Singh in the 
High Court, who also had aban- 
doned there his contention about 


differentiation of the two services be- 
ing per se discriminatory. ‘The majo- 
rity pointed out that such abandon- 
ment itself negatived the submission 
that recognition of the two services as 
independent cadres was discriminatory, 
once the premise about their having 
been integrated was rejected. They 
also rejected the further contention 
that the State could not constitute two 
Services of employees doing the same 
work but with different conditions of 
service and the postulates underlying 
it, viz., that equal work must receive 
equal pay and if there be equality in 
pay and work, there have to be equal 
conditions of service. The reason for 
the rejection was that since the Gov- 
ernment had to carry on administra- 
tion, it must in the wider public in- 
terest have a choice in the constitution 
of services to man such administration. 
The conclusion reached by them was 
that “the two services started dissimi- 
larly and continued dissimilarly and 
any dissimilarity in their treatment 
would not be a denial of equal oppor- 
tunity, for, it is common ground that 


within each group there is no denial of 
that freedom guaranteed by the two 
Articles”. (p. 193) They finally held 
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that Government was entitled to make 
the provincialised cadre a diminishing 
one for there is no right in an em- 
ployee to require the government to 
strengthen or expand or to make future 
appointments in the cadre in which he 
is serving. 


49. Mr. -Tarkunde argued that 
the majority decision required reconsi- 
deration. According to him the pre- 
mise that minimum qualifications for 
appointments in the two services were 
dissimilar was not factually correct. 
Secondly, the 1961-Rules were upheld 
on the construction of ` R. 3 that its 
rigour was tempered by the division of 
vacancies into blocks under which 
roughly 11/13 of the total vacancies in 
the selection grade would be filled up 
by the provincialised teachers which 
interpretation, if correct, was not be- 
ing implemented. If that interpreta- 
tion is not correct, the decision for that 
reason also needs reconsideration. We 
do not think that such. an argument 
can be accepted. So far as the first 
limb of that argument is concerned, it 
may be said that under the District 
Boards Rules and the Education Code; 
the minimum qualifications were to be 
the same as those prescribed for Gov- 
ernment schools. teachers. But even if 
that was so, it cannot be gainsaid that 
on October 1, 1957 there were at least 
50% of the provincialised teachers 
numbering more ‘than 10,000 as against 
22 out of 107 government schools tea- 
chers, who were non-matriculates and 
quite a number of them. untrained, and 
actuality which must have been present 
before Government when it :decided to 
keep the two services separate. Regard- 
ing the second limb of the argument, 
the statement that the block system 
reduced the rigour of R. 3 was not the 
basis for upholding its validity. That 
rule was sustained on more substantial 
grounds, viz., that there never was any 
integration of the two services, that 
those services were. dissimilar, that 
Government. was entitled to retain 
them as separate, that it was also en- 
titled to make the provincialised ser- 
vice a diminishing cadre and not to 
keep up its existing strength in view 
of its decision that it had to. vanish 
gradually leaving ultimately’ the State 
cadre in the field, and lastly, t that if the 
‘number: of selection posts in the pro- 
vincialised cadre got reduced as time 
went by it was the direct ‘result of the 
principle of that cadre being a dimi- 


-as before, 


nishing one against which no objection 
on the ground of discrimination or un- 
equal opportunity could be sustained. 
The minority differed from the majo- 
rity view because of the assumption it 
started with that there was an integra- 
tion of the services when the provin- 
cialised teachers were given the same 
pay and grades, the same kind of work 
and when teachers from both the ser- 
vices could be posted in either Gov- 
ernment or provincialised schools. With 
great respect to the learned Judges in 
the minority, the analysis made by us 
of the different rules, orders and 
memoranda clearly supports the majo- 
rity view that the two services were 
not similarly situated, that there 
was no integration at any time and for 
the reasons: given by us earlier they 
were kept separate as the other alter- 
natives before Government were found 
neither just nor proper. We are of the 
view, that the majority decision does 
not need reconsideration. 


50.: Respondents 6 to 36 were 
originally. teachers in the Nai Talim 
Sangh schools conducted by the re- 
habilitation department of the Central 
Government. These. teachers were 
taken over long before provincialisa- 
tion, and were therefore placed in the 
State cadre .as from October 1, 1957 
being already on that date in Govern- 
ment service.. Once it is found that 
there had been no integration of the 
various categories of teachers, and 
what the Government did was ‘merely 
to continue those services as separate 
teachers in one category 
cannot complain of discrimination in 
regard to teachers in another category. 
It may be noted in this connection that 
the ex-Nai Talim School teachers were 
governed by 1955-Rules on their being 
taken over by Government. Consequ- 
ently, their previous service in those 
schools wes not taken into account for 
the purpose of seniority, unlike the 
provincialised teachers whose seniority 
was determined on the basis of con- 
tinuous service. It is also of some in- 
terest to find that whereas only six 
non-matriculates from the Nai Talim 
Sangh teachers have. been promoted to 
the selection posts as many as 315 non- 
matriculates from the provincialised 
cadre have been: promoted to the selec- 
tion grade in Gurgaon District: alone. 


BS Regarding respondents 37 
to 96, all of them were appointed after 


ex 
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provincialisation. They are junior in 
Service than the petitioners and some 
others in the provincialised cadre. But 
their case is not comparable, for, they 
were appointed under 1955-Rules and 
through the recruitment authorities 
prescribed under those rules, i.e., the 
Selection Board. Obviously, they could 
not be appointed in th2 provincialised 
cadre as that had been frozen even be- 
fore October 1, 1957. They may have 
been posted in the  provincialised 
schools but that cannot mean that they 
were appointed in that cadre. Their 
appointment being in a separate cadre, 
it is impossible to say that they were 
similarly situated. By reason of their 
recruitment in the State cadre, their 
conditions of service, including their 
promotional chances and their senio- 
rity would be governec. by 1955-Rules 
and would only be com>arable to those 
in that cadre’ only. 


52. The impugned letter dated 
January 5, 1968 merely communicated 
the Government’s decision to revise 
the scales of pay with 2ffect from De- 
cember 1, 1967. This was as a result 
of Government accepting the recom- 
mendations of Kothari Commission. 
The revised scales are now Rs. 125- 
Rs. 250 for the ordinary grade and 
Rs. 250 to Rs. 300 for the selection 
grade. Actually, therefore, the tea- 
chers in both: the cadres stand to gain 
under the revised scales. ` It is difficult 
to appreciate how such a revision 
works out in any discriminatory way. 
Teachers in both the cadres continue to 
get their promotional chances in the 
same proportion of 85: 15 according to 
their seniority in their own cadre. In 
the case of the provircialised cadre, 
seniority is counted on the principle of 
continuous service which includes tem- 
porary ‘or officiating service before 
confirmation, while in the .case of the 
State cadre, it is counted from the date 
of confirmation. Bes:des, seniority 
among provincialised teachers is main- 
tained on district level, while that in 
the State cadre on divisional level as 
they are transferable within the entire 
division. 'The seniority lists which are 
challenged in this petition are made on 
the principles above stated, and on the 
basis of the two cadres being separate. 
Once the 1961-Rules are upheld, a 
challenge to the lists can scarcely be 
maintained. . 

53. To sum up the position, the 
two services were from as early as 1937 
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and before separate. At no stage, even 
after provincialisation was decided up- 
on and the principles of its implemen- 
tation were drawn up there was any 
integration of the two. In fact, after 
considering the alternatives which the 
Government had before it, it opted, on 
consideration of difficulties of integra- 
tion. for the alternative of keeping the 
two separate. Since the State cadre 
had its own Rules of 1955, the Gov- 
ernment decided in 1960 upon certain 
principles upon which Rules could be 
framed for the provincialised cadre. 
The real grievance of the provincialis- 
ed teachers could be not that an inte- 
grated service was split into two by 
the Rules, but that the Rules did not 
combine the two. No principle under 
Art. 14 or Art. 16 is involved if such 
an integration was not brought about, 
for, considering the past history of the 
two services and the differences exist- 
ing between them, Government could 
not be required to fuse them into one 
upon any principle emanating from the 
two Articles. The decision to make 
the provincialised cadre a diminishing 
one, to implement which that cadre 
had to be closed at one end, aimed at 
seeing the provincialised cadre gra- 
dually vanish leaving approximately 
at the end of 30 years the State cadre 
alone in the field. There is nothing in 
either Art. 14 or Art. 16 under which 
Government could be compelled to 
maintain that cadre in its original 
strength or make fresh appointments 
in that cadre. The logic of Govern- 
ment decision to make the provincialis- 
ed cadre a diminishing one was that as 
the posts in that cadre gradually dimi- 
nished, the number of selection posts 
also diminished. The proportion of 
85:15, however, remained intact, and 
teachers in both the cadres according 
to their seniority continued to obtain 
their promotional chances. No injus- 
tice in this process could justifiably be 
claimed as when the posts in the pro- 
vincialised cadre were larger in num- 
ber, its members got a larger number 
of selection posts. The block system 
in rule 3 was devised to implement the 
process of diminution in a phased man- 
ner. Whether the ratio of 11/13 result- 
ed from it or not is not material, for, 
once the principle of that cadre being 
a diminishing one is accepted as not 


violating the rule in Art. 14 or Art. 16, 
and so long as 15% remained untouch- 
ed, the block system is no more than 
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a method to further the process of 
diminution. The two services thus be- 
ing separate both before and after pro- 
vincialisation and there being no com- 
plaint about dissimilar or arbitrary 
treatment among members of the pro- 
vincialised cadre, it is difficult to ap- 
preciate the grievance of discrimina- 
tion or the denial of equal opportunity. 
The conclusion on the reasons here- 
above given is that no infringement ‘of 
either of the two Articles is involved in 
this case. - 

54. The petition, consequently, 
is dismissed but in the circumstances 
of the case there will be no order of 
costs. 


PALEKAR, J.:— 55. These two 
petitions under Article 32 of the Con- 
stitution have been filed by school tea- 
chers in the Haryana State complain- 
ing that they have been discriminated 
against in the matter of promotion to 
the higher grade. The first petition is 
by two High School teachers in Dis- 
trict Karnal and the second petition is 
filed by four Primary school teachers 
fn Gurgaon District. 


56 Education in Punjab from 
_ fhe Primary to the Secondary stage 
was the principal concern of the local 
bodies both before and after partition- 
On 1-10-1957, which is an important 
date for the purposes of these petitions, 
the local bodies namely the Local 
Boards and Municipalities were run- 
ning 321 . High schools, 762 Middle 
Schools and 9,008 Primary schools 
and one Training Institution. The 
teachers employed in the High schools 
and Middle schools. were generally 
known as Head Masters: and masters 
and their number exceeded 2,400. The 
‘Primary school teachers numbered 
20,709. Besides these schools run by the 
focal bodies, there were also some 
schools run by the State Government 
but they were very few and the tea- 
chers employed therein were also few. 


57. In the middle of July, 1957 
several important decisions were taken 
by the Punjab Government with regard 
to education in the State. The Govern- 
ment decided to take over all the 
educational institutions of the local 
bodies and also the personnel thereof. 
The Council of Ministers accepted the 
suggestion on 17-7-1957 that all non- 
graduate teachers like the Primary 
school teachers in the State schools 
should be placed in the District cadre 


and that the further recruitment of 
such teachers should be at the district 
level. By a directive dated 19-7-1957 
the Government asked the local bodies 
that they should not open new schools 
or appoint new teachers with effect 
from 1-7-1957 because Government 
had decided to take over all the local 
bodies schools with effect from 1-10- 
1957. This take over is described as 
provincialisation of the schools. 


O DR So far, the pay scale of 
Masters was Rs. 110-8-190-10-250 and 
that of the Primary school teachers 
who were alsọ known as vernacular 
teachers or junior teachers Rs. 60-4-80- 
5-120. The Government took a deci- 
sion that there should be two grades 
in each of them, 85% of the posts be- 
ing in the lower grade and 15% in the 
higher grade which is also known as 
the selection grade. The higher grade 
for Masters was Rs. 250-10-300 while 
that for the junior teachèrs Rs. 120-5- 
175/-. This decision was made appli- 
cable both to the teachers of the pro- 
vincialised schools and the teachers 
from the State schools on 1-10-1957. 


o 58. Since posts in the schools 
of local bodies were falling vacant by 
reason of death, retirement, promotion 
and the like the Government by their 
letter dated.2-8-1957 permitted the ap- 
pointment of qualified and trained per- 
sons against vacant posts but strictly 
on a temporary basis till 1-10-1957- 
These posts were to be treated as be- 
ing vacant on 1-10-1957. — 


—s«G 8. On . 27-9-1957 the Director 
of Public Instructions, Punjab, convey- 
ed the sanction of the Governor of 
Punjab to provincialise all Municipal 
Boards and District Boards schools 
with effect from 1-10-1957. By this 
order, Government created new posts 
for absorbing all the staff, including 
the teachers of the schools of the 
local bodies and declared what should 
be the scales of pay for these posts. It 
further declared that the incumbents 
of the local bodies schools to be provin- 
cialised with effect from 1-10-1957 will 
be given the same grades of pay and 
other allowances as are given to their 
counterparts already in Government 
employ. “Their pay will be fixed 
under the rules and there will be no 
drop in their present emolyments.” 

Gi. With a view to explain the 
new policy of the Government the 
Education Minister issued a Statement 


- chers. 
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on 30-9-1957 to the effect that all pro- 
vincialised teachers would enjoy the 
Status of full-fledged Government em- 
ployees, that they would be given the 
same grades of pay as were giver to 
their counter-parts already in. Goxern- 
ment service, that a jaint seniority list 
of local bodies teachers-would be drawn 
up in accordance with the rules and 
that principles were keing formulated 
with a view to govern their integra- 
tion with their counter-parts alr2ady 
in Government service, The policy 
Statement shows that the Government 
wanted to integrate 
unit of service and with that enc in 
view, principles were teing formulated. 


62. Apparently. it took a long 
time for the.Government to come out 
with its formulation af principles In 
the meantime posts in the provincia- 
lised schools were falling vacant and 
new teachers were required to be em- 
ployed. Promotions had to be effected 
and the posts which the Government 
had asked the local bodies not to fill 
permanently by their letter dated 2-9- 
1957 had also to be filled on a perma- 
nent basis. Those wko were tempo- 
rarily employed in those vacancies by 
the local bodies were called for inter- 
view and selection by the Subord nate 
Services Selection Board of the ov- 
ernment. It may be noted here that 
the primary teacher Ganpat Rai, who 
fs petitioner no. 4, was interviewec and 
selected by the Goverrment Boar and 
his appointment was regularised trom 
14-9-1957 the date on which he had 
been appointed by the local body ona 
temporary basis.. Special reference is 
made to this appointm2nt here because 
if he had been regarded as selected for 
appointment on the date of his inter- 
view, he would have been regarded as 
having been appointed after 1-10-1957 
in which case under the impu2ned 
Rules he would have been treated. dif- 
ferently from the othr’ three beti- 
tioners and would have been entitled 
to be promoted like the Responcents 
over the head of the other petiticners 
who were admittedly senior to him in 
service. Several new appointments 
were made after 1-10-1957 and most of 
them were in the posts created on 1- 
10-1957 for absorbing local bodies tea- 
In the High school teachers 
petition. viz. Writ Petition 97 of 1970, 
all those 236 respondents who are men- 
tioned at serial no. VIL in that eti- 
tion are High school teachers appoint- 
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and have one 
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ed after 1-10-1957. Respondents 37 to 
96 in the Writ Petition of the Primary 
School teachers viz. Writ Petition 657 
of 70, are the teachers appointed after 
1-10-1957. As a matter of fact the lat- 
ter have been appointed on the recom- 
mendation of the Subordinate Services 
Selection Board actually in 1959. 


63. As already stated Govern- 
ment was thinking of formulating prin- 


ciples for the integration of the provin- 


cialised teachers with their counter- 
parts in Government service and in 
that respect the Government came to 
certain decisions in January, 
These decisions are contained in a let- 
ter dated 27-1-1960 written. by the 
Secretary to the Government to the 
Director of Public Instruction. The 
subject was described as determina- 
tion of joint seniority of various cate- 
gories of teachers and fixation of 
cadres. Several decisions were taken to 
that end. One was that the staff in the 
provincialised schools, that is to say, 
the erstwhile local bodies schools and 
the Government schools may be kept 
in separate cadres, one known as the 
provincialised cadre and the other 
known as the State cadre. Since the 
object was to have one unit of educa- 
tional service it was expedient to 
treat the provincialised cadre as a dimi- 
nishing cadre. The vacancies occurring 
therein should be transferred to the 
State cadre so that in course of time 
the provincialised cadre would com- 
pletely vanish leaving only the State 
cadre in the field. The State cadre 
would comprise those who were ap- 
pointed before 1-10-1957 in the State 
cadre and those who were freshly 
recruited after that date. In both the - 
cadres there would be two grades of 
pay 15% of the strength in each cadre 
being filled by promotion from the 
lower grade. All vacancies expected to 
occur in the lower grade óf provincia- 
lised teachers by death, retirement and 
promotion were to be transferred to 
the State cadre and a proportionate 
number of posts in the higher .grade 
would also stand transferred to the 
State cadre. It was decided that rough- 
ly for every 11 posts transferred from 
the lower grade to the State cadre, two 
posts in the higher grade should be 
transferred. That way it was thought 
there would be no disturbance in the 
ratio of 15% of higher posts provided 
for the provincialised cadre. Adminis- 
trative difficulties in transferring 


1960.- 
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members of the cadre from one school 
to another would also be obviated and 
there would be no chance of friction or 
inefficiency even when in the same 
schools members -of both cadres’ func- 
tion. It was clearly enunciated that 
the two cadres were to be considered 
as different only for the purpose of 
future promotions. 


64. On coming to know about 
these decisions, teachers in the provin- 
cialised schools were upset. One Jogin- 
der Singh who was a Primary school 
teacher and one Amrik Singh who was 
a High school teacher filed Writ 
Petitions in the Punjab High Court. 


Apart from the contention that the. 


above decisions of the Government 
were discriminatory, it was further 
. contended that the above decisions had 
no statutory basis and were therefore 
illegal. To obviate the latter objection 
the Government of Punjab promulgat- 
ed the Punjab Educational Service 
(Provincialised Cadre) Class III Rules, 
1961 on February 13, 1961. The Rules 
embodied the decisions. under chal- 
lenge. As the petition was pending 
the High Court permitted challenge to 
these rules-also. On merits the con- 
tention was that the teachers were 
equal in all respects and the Rules 
framed in 1961 by the Government 
giving effect to the same retrospectively 
from 1-10-1957 introduced discrimina- 
tion between teachers similarly situat- 
ed and hence were bad under Arti- 
cles 14 and 16o0f the Constitution. 
These contentions were upheld by the 
Punjab High Court which declared 
that the 1961 Rules in so far as they 
created two cadres of persons in the 
same service and inequality of oppor- 
tunity for promotion by providing a 
formula were void being discrimina- 
tory. From that decision the State 
of Punjab came in appeal to this Court 
but that was only in the case filed 
by Joginder Singh. The State did not 
file an appeal from the Order passed 
in the Writ Petition of Head Master 
Amrik Singh. The decision of this 
Court in Joginder Singh’s case, is re- 
ported in (1963) Supp 2 SCR 169 = 
(AIR 1963 SC 913). The Court was 
divided. 
J., Wanchoo and Ayyangar, JJ.) were 
of the view that the rules did not 
violate Articles 14 and 16 of the Con- 
stitution. In the view of the majority 


‘the two cadres started as indepen- 
' dent services and the Government | 


‘any time. 


The majority (Sinha, C.. 


never integrated ‘them into one 
service. They started dissimilarly and 


they continued dissimilarly and, there- 
fore, the dissimilarity of the treat- 
ment by the Rules was not a denial 
of equal opportunity. The question of 
denial of equal opportunity could arise 
only as between members of the same 
class and since the two services were 
different and dissimilar there was no 
question of discrimination.” 


The minority consisting of Subba Rao 
and Shah, JJ. took a different view. 
They held that the rules differentiated 
the two cadres only for purposes of 
future promotions, otherwise they had 
treated them equal in all respects. 
There was, therefore, no valid basis -for 
classification so as to justify a differen- 
tial treatment between their members 
inter se for the purposes of promotion. 
They held that the Government, in fact, 


‘had given the same terms of employ- 


ment to the two cadres and in fact con- 
stituted a single grade of teachers and, 
therefore, discrimination between the 
members of that grade based merely 
on the source of recruitment clearly 
infringed Article 16 (1) and (2). The 
above decision was rendered on 
November 16, 1962. 


65. Though the decision of the 
Supreme Court upheld the contention 
of the Punjab Government that the 
two cadres or services were dissimilar, 
it does not appear that the Punjab 
Governmert implemented the rules 
It is not quite clear why 
effect was not given to that decision. 
Perhaps it may be due to the fact that 
the minority judgment had powerfully 
pointed out what the result would be if 
the situation after a few years were to 
be contemplated. It was pointed out that 
the discrimination would continue for 
the next 35 years and juniors in service 
appointed after 1-10-1957 would steal 
a march over their seniors in the pro- 
vincialized service and block entry into 
the higher posts. It is also possible 
that the State Government was not 
quite happy with certain observations 
made in the majority judgment to the 
effect that the impugned rules enabl- 
ed vacancies in the selection grade of 


‘the State cadre to be filled, in part, by 


teachers belonging to the provincialized 
service whenever there were no suffi- 
cient members of the lower grade of 
the State cadre eligible for promotion 
to the higher cadre. ; Whatever it may 
be, it is a fact that the State Govern- 


P 


1972 


ment did not’ try to give effect tc the 
rules; and actually on 25-3-1965, the 
Government cut the gordian knot and 
put an end to all bickerings between 
the teachers by unifying the two szales. 
into one. The unified scale for primary 
School teachers became Rs. 60-120-_75/- 
and for the Masters Rupees 110-250- 
300/-. By reason of this unified scale 
the teachers got pay according to zheir 
seniority. The grievances o- all 
Primary teachers and Masters in the 
junior scale came to an end. 


66. On 1-11-1966 the State of 
Haryana came into existence and some 
parts of the old Punjab State were 
included in the State of Harvrana. 
Gurgaon and Karnal are two of the 
Districts which became part of the 
State of Haryana. On reorganisation 
the teachers brought with: them -sheir 
own scales of pay i.e. the unified szales 
prescribed by the Punjab Government. 
On 5-1-1968 the Government of 
Haryana took some decisions. The 
unified scale was spliz up into lower 
and higher scales, the higher scale be- 
ing given to 15% and the lower scale 
being given to 85%. The scales were 
also revised by margins of allowénces 
and the like. The scale of Primary 
teachers became 125-250 for the lower 
grade and Rs. 250-300/- for the hmher 
or Selection grade. For the Masters 
the lower grade was revised to Rupees 
220-8-300-10-400 and for the hher 
grade of 15%, which included the 
senior Masters, it was Rupees 40%- to 
Rupees 500/-. After this the Haryana 
Government put the Punjab Rules of 
1961 again into operation. The cas2s of 
Masters who had. been appointed after 
1-10-1957 were called up for cons:der- 
ing their promotion and so were 
the cases of Primary teachers of Gur- 
gaon District appointed in 1959 taken 
for consideration for promotion. It is 
not disputed that on an applicatian of 
the rules these appointees after f-10- 
1957, being deemed to be part of the 
State Cadre, would be entitled to be 
immediately promoted. to the hizher 
scale while the petitioners in botk the 
petitions now before ts though senior 
in age and experience and workirg in 
the same Schools ard on the same 
scales of pay would not be considered 
for promotion. By the time the pettion 
‘of the Primary School teachers (W.P. 
657 of 70) was filed, respondents Nos. 6 
to 96 were already promoted. In the 
School Masters petit:on (W. P. €7 of 
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70) this Court directed that if promo- 
tions as contemplated were made, they 
hien be subject to the orders of this 

ourt. i 


67. In Writ Petition 97 of 1970 
the two petitioners are masters in High 
Schools in Karnal District. Both of them 
are trained graduate teachers. One is 
B.Se.,B.T. and the other is B.A.,B.T. 
The. former was appointed as Master 
in 1955 and the latter in 1956. The res- 
pondent teachers have been all freshly 
appointed between October 1, 1957 and 
February 13, 1961. They are all junior 
in service to the petitioners. It is not 
disputed that the respondent teachers 
are considered for promotion on the 
ground that they belong to the State 
cadre while the petitioners are not con- 
sidered for promotion because they be- 
long to the provincialized cadre. Similar 
is the position in the other Writ Peti- 
tion (W. P. 657 of 70). The 4 petitioners 
are Primary School teachers. They 
are all trained teachers and are all 
matriculates. Petitioner No. 1 was 
appointed in 1956, petitioner No. 2 in 
1955, petitioner No. 3 in 1951 and peti- 
tioner No. 4, to whom reference had 
already been made, on 14-9-1957 i.e. 
only a few days before the provincia- 
lization. Respondents 37 to 96 are new 
recruits appointed on or after 16-7- 
1959. They have been promoted on 
the ground that they belong to the 
State cadre - while the petitioners þe- 
long to the provincialized cadre. The - 
case of respondents 6 to 36 is slightly 
different. They were teachers in Gur- 
gaon District. The were also absorbed 
in Government. service on 1-10- 
1957 but their service is counted from 
1-10-1957 and from that point of view 
they are said to belong to the State 
cadre. They and respondents 37 to 96 
are treated on the same footing as they 
are teachers deemed to have been ap- 
pointed to the State cadre on 1-10-1957 
and thereafter. 


68. The promotion of the res- 
pondents, though junior to the peti- 
tioners in service, is supported on the 
ground that it was permissible under 
the 1961 Rules referred to above and 
these rules have been already held to 
be valid by this Court in Joginder’s 
case, (1963) Supp 2 SCR 169 = (AIR 
1963 SC 913). It is not disputed that 
the petitioners and the respondents 
working in the same or similar Schools 
were equally qualified and transferable 
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to the same schools. It is not also dis- 
puted that an earlier promotion of the 
respondents to the higher cadre may 
conceivably block the entry of the peti- 
. tioners to the senior posts as Head tea- 
chers or Head Masters. Prima facie this 


may appear to. be discriminatory but. 


it is contended that there were valid 
reasons for the classification and since 
the classification has been upheld by 
this court in Joginder’s case, (1963) Supp 
2 SCR 169 = (AIR 1963 SC 913) the 
petitioners. would not be entitled to any 
relief. In other words, the respon- 
dents, including the State Government 
of Haryana, support the grounds on 
which the majority in Joginder’s case, 
(1963) Supp 2 SCR 169 = (AIR 1963 
sade was pleased to uphold the 1961 
ules 


69. This bench. of 7 J ee m 


constituted to consider 1 whether 
the majority decision: requires to be 
reviewed. 


70. As the facts in both the 
Writ Petitions are similar and the 
same questions are required to be con- 
sidered, we shall. consider the points 
involved. with special reference to the 
facts in Writ Petition No: 657 of 70 in 
which the principal arguments were 
addressed to us. 


71. Two points of substance 
were put before us by Mr. Tarkunde 
on behalf of the petitioners: The first 
point was that the Government of Pun- 
jab had throughout (a) sought to treat 
and treated both sections of teachers 
(provincialised cadre and State. cadre 
teachers) as equal: (b) that it desired to 
integrate the two into one unit of ser- 
vice and (c) that by the Rules of 1961 
it created two cadres with. retrospec- 
tive effect from 1-10-1957 with the 


sole object of: securing the same op- 
portunities of promotion for members: 
of these-two cadres. In the actual ope-. 


ration of the rules a situation ~ arose, 
not visualized at the time, which deni- 
ed equal opportunities of promotion to 
the teachers. And since the very rai- 
son d’etre for the classification was 
frustrated, the- classification became 
otiose and devoid of any substance. The 
second point was that, in any event, 
it was impermissible to effect a classi- 
fication amongst equals by fictionally 
deeming members of the same service 
as belonging to two - services. In this 
respect it was emphasised that all the 
new appointments made after 1-10- 
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1957 were appointments made in the 
posts which had been vacated by the 
members of the provincialiseč service 
by death, retirement, 
and the respondents having held those 
provincialised posts till -1961 could 
never be regarded as different from. 


those who were already : holding. the — 
provincialised - posts. As a result of 
the rules the vacant posts in the pro- 


vincialized service were deemed to 
have been transferred to the State 
service from 1-10-1957. But neither the 
Rules nor any other Rule or Circular 
had transferred the fresh incumbents 
of these vacant posts to the State cadre. 
By a fiction, they are also to be regard- 
ed as having been transferred ‘to the 
State cadre along with the vacant 
posts. It is contended that such a mani- 
pulation in one service, whether by 
rules or otherwise, which leacs to the 
result, though not anticipated at the 
time, of giving undue advantage to one 


at the cost of another would ke discri- . 
minatory and unjust. 


72. Tt appears to me that. both 
these points are correct and the peti- 
tions must- succeed. 


73. The Rules of 1961, namely, 
the Punjab Educational Service (Pro- 
vincialised Cadre) Class III Rules, 1961 
notified on February 13, 1961 have 


been already referred to in Joginder . 


Singh’s case, (1963) Supp 2 SCR 169 


= (AIR 1963 SC 913) and- it is 
not necessary to reproduce 
same. Two things must be noted 


about these Rules. This so-called 


‘provincialized cadre has been crea- 


ted for the first time by these 
Rules. Till then there was only the 


State cadre that is to say ‘the Punjab - 


Educational Service Class III (School 
cadre). The second point to be noted is 
that this creation of the provincialised 
cadre in 1961 has been given retrospec- 
tive effect from October 1, 1957 as if 
this provincialised cadre had come into 
existence on 1-10-1957. All the vacan- 
cies which took place between 1-10-1957 
and 13-2-1961, inthe posts created by 
the Governor’s Order dated 27-9-1957 


were deemed to have been transferred. 


to the State cadre. 


74. It would, in the first inst- 
ance, be necessary to appreciate in 
what way the State Government was 
looking at these local bodies teachers 
and the institutions in which they were 


working. I have come to the conclu- 


promotion etc. © 
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sion that although it hes now suted 
the State Government cf Haryana, as 
it did the State Government of Purjab 
in Joginder’s case; (1963) Supp 2 SCR 
169 = (AIR 1963 SC 913) to support 
the classification made by the Rules, 
the Punjab Government always consi- 
dered the provincialized teachers and 
their counter-parts in the State cadre 


as equal and as belonging to the seme. 


class. Preliminary to tne take over of 
the local bodies schools on 1-10-1957, 
several decisions had been taken by 
the Government. One cf the very first 
decision taken by the Council of Minis- 
ters was: on 17-7-1957. The Primary 


teachers appointed in the State cedre- 


were borne on the Divisional List, 
that is to say, those teachers vere 
transferable within the two or 
three Districts © which made up the 
Division. The local bodies schools 
were limited to the territorial crea 
of a District Board or a Munic-pa- 
lity and the members of the staff vere 
transferable within that area. The 
Council of Ministers, therefore, tock a 
decision that all non-graduate teachers 
ie. to say, teachers, including the ?ri- 
mary school teachers, should be pleced 
in the District cadre and further re- 
cruitment should be made at the Dis- 
trict level. It was accepted by the 
Government 


“that the creation of District cadres 

will not only expedite administracion 
but also solve the problem of fixing the 
inter-se-seniority of the teachers ftom 
different Districts. Th2 problem of 
‘fixing the inter-se-sentority between 
these teachers.and the teachers already 
in Government employ will. become 
simpler.” 
This is the first indication of the imen- 
tion of the Governmen:z to put all the 
Primary school teachers. in one District 
cadre so that the fixation of inter-se- 
seniority between teachers in the Cov- 
ernment cadre and the . local bodies 
cadre would become simpler. The very 
fact that they wanted to have an inter- 
se-seniority between the two sets of 
teachers would show tkat they wamted 
to integrate the two sets of teaches. 


75. Effective action was teken 
to take over the schools of the cal 
bodies by the memo dated September 
27, 1957 in which the sanction of the 
Governor to the provincialisation of 
all local bodies schools was conveyed. 
New posts were created in Government 
service for the absorption of the iea- 
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chers in the local bodies schools. Thus 
the teachers of the local bodies schools 
became Government servant on 1-10- 
1957. This memo is important in seve- 
ral ways. The pay scales prescribed for 
these teachers was declared to be the 
same as was prescribed for the teachers 
in the State cadre. Even, before this 
memo, by virtue of orders passed in 
1954- and 1966 the scales of pay of 
teachers in the State cadre and teachers 
in the local bodies schools: had heen 
brought on par. But what is: more im- 
portant is that by this memo, out of 
the posts given to the Primary school 
teachers, 15% were ‘placed in the 
higher grade of Rs. 120-5-175/-. There 
was no higher grade in the local bodies 
schools and the only scale was Rupees 
60/120. That was also the scale for 
Primary School teachers in the Gov- 
ernment cadre. But a decision’ had 
been taken by the Government on July 
23, 1957 that in Government schools 
also 15% of the teachers should be put 
in the higher or selection grade and the 
remaining 85% should be placed in the 
lower grade. Although this decision 
was taken by the Government with 
regard to their schools on 23-7-1957 
that was not given effect to till 1-10- 
1957. In other words, the benefit of 
the selection grade was given to the 
State cadre teachers and the local 
bodies teachers from the same day i.e. 
on 1-10-1957 and in the same ratio. 


76. Then we have the impor- 
tant statement made by the Minister 
of Education on 30-9-1957 on the eve 
of the take over. The Statement is 
on record as Annexure A. I. to the 
rejoinder affidavit filed on behalf of 
the petitioners. It shows that the 
Government had decided that with a 
view to ameliorate the conditions of 
service of teachers working in the 
local body schools the status of those 
teachers -was to be brought at par with 
those working in the Government 
schools. Since there was always a time 
lag between the revision of pay of Gov- 
ernment cadres and the revision of pay 
of local bodies cadre it was decided 


“that the question of local bodies 
teachers should be settled once for all 
and the only féasible -proposition was 
to provincialize them.” 

Along with the statement, details 
of various aspects of provinciali- 
sation were attached and the state- 
ment went on to say, “Not only 
are the teachers being brought 
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under Government control but their 
scales of pay are being simultaneously 
revised to be brought in line with those 
working in Government schools.” In 
the details of provincialisation given in 
the statement it was stated: that the 
teachers will be given the grades of pay 
as were applicable in the case of those 
already in Government employ and 
that their pay will be fixed according 
to rules. Care would be further taken 
that there would be no drop in the pre- 
sent emoluments of the local bodies 
teachers. As regards the question of 
pension and provident fund etc. that 
was under examination and a decision 
would be given in due course. Finally, 
on the question of seniority list this is 
what was stated. 


“Joint seniority lists of District 
Board and Municipal Board teachers 
will be drawn up in accordance with 
the rules. The principles which will 
govern -their integration with their 
counter-parts already in Government 
employ are being formulated.” - 


This statement of the Minister in 
charge of Education on the eve of pro- 
vincialisation leaves no doubt whatso- 
ever that the teachers in the State 
Cadre and the teachers in the local 
bodies cadre should be treated as equals 
and integration principles were being 
formulated. 


Ti: After 1-10-1957 when the 
schools of the teachers of the local 
bodies were taken over and the schools 
became Government schools and the 
teachers became Government teachers, 
rules governing the Government De- 
partment were apparently applied to 
them. It is not the case that the old 
conditions of service or the rules of 
the local bodies continued to be opera- 
tive in respect of these schools or tea- 
chers.. When vacancies occurred in 
the posts allotted to these provincialis- 
ed schools; new entrants had to be 
appointed. Respondents 37 to 96 were 
accordingly appointed in 1959 in the 
provincialized schools of Gurgaon Dis- 
trict. Annexure XIX with the peti- 
tion is an Order of appointment relat- 
ing to respondent no. 62 which says 
“that he was appointed as a teacher in 
the Government primary school (Pro- 
vincialised.)” Similarly annexure XX 
is a letter of appointment as late as 
` September 7, 1960. A new recruit 


named Maha Singh was appointed to 


a post in the provincialised school. Pro- 


the Punjab Education Service 


motions were also made in the mean- 
time and the notification dt. March 4, 
1960, Annexure XVIII read along with 
the uncontroverted allegations made in 
para 33 of the petition shows that the 
Director of Public Instruction had been 
Pleased to promote a number of pro- 
vineialised teachers to the selection 
grade, and what is more important is 
that the notification showed them as 
belonging to the P.E.S. Class III i.e. the 
Punjab Education Service, Class IIT 
(School cadre) which is now described 
as the State cadre. All this evidence 
only goes to show that till the deci- 
sion of January 1960 are implemented 
and the rules were made in 1961, no 
distinction was made between members 
of the State cadre and the local bodies 
teachers. New appointments were made 
by the State in vacancies which oc- 
curred in the provincialised posts and 
when promotions were made to the 
higher grade these provincialised tea- 
chers were described as belonging to 
a Class 


78. With their absorption on 
1-10-1957 more than 20,000 Primary 
school teachers of the local bodies be- 
came as much Government servants as 
the 107 teachers in the State cadre and 
were governed by the same depart- 
mental rules. All of them came under 
the control and supervision of the same 
heads of department. In the fixation 
of their pay, their previous service 
under the local bodies was counted. Not 
only the same scale of pay but even 
the same higher grade was given to 
them simultaneously with the State 
cadre. All of them were brought to the 
District level and made to work inter- 
changeably in the same schools. I should 
think that there could hardly be any- 
thing more decisive of the Govern- 
ment’s intention to treat all the tea- 
chers as equal 


79. Nor was there a substantial 
difference in the manner of recruit- 
ment of these teachers which could 
have weighed with the Government to 


- think that there was a real difference 


between the employees in the State 
cadre and the employees of the local 
bodies schools. Under Article 48 of the 
Punjab Education Code questions relat- 
ing to the appointment, promotion, 
leave, dismissal, transfer ete. of tea- 
chers employed in schools maintained 
by local bodies had to be disposed of 
by the Divisional Inspector in the case 


Fa, 
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of Secondary and Midcle schools and 
by the District Inspector in the Pri- 
mary Schools. Of course this was ta be 
done in consultation with the President 
or Chairman of the local ‘bodies. In the 
case of teachers in the State cadre, 
they were appointed by Officers in the 
Education Department. In 1953 the 
Subordinate Services Selection Board 
was constituted and to this Board was 
entrusted the recruitment of teackers 
whose starting pay in the scale was 
Rs. 50/--and above. For a long t=me 
the starting pay of Primary school tea- 
chers was Rs. 47.8 annas. But it ap- 
pears that in or about 1954 the start- 
ing pay was raised to Rs. 50/- if the 
candidate was a matriculate and basic 
trained. If the candidate was nct a 
matriculate and basic trained, the ap- 
pointment was not made by the Board. 
But it appears more ard more matri- 
culates were available after 1953 and 
Government might have decided that 
if matriculates were available, 
should be given preference and thus 
the appointments were made by the 
Board. But there was no statutory. rule 
with regard to the minimum qualifica- 
tion for Primary schocl teachers fill 
1957. The State Government made 
rules called the Punjab Education Ser- 
vice Class III (School Cadre) Rules, 
1955 and these rules prescribed chat 
the Primary school teazhers shoulc be 
a basic trained teacher, namely, a 
matriculate with training in basie edu- 
cation. These rules, however, came in- 
to effect on 30th May, 1957 and there- 
fore the minimum qualification pres- 
cribed under the rues applied only 
after 30th May, 1957. In any case out 
of 107 Primary school teachers who 
were on the State cadre list on 1-10- 
1957, there could not have been many 
who were appointed by the Board. In 
fact, it is known that cut of 107, taere 
are at least 22 who were non-matricu- 
lates. Under the rules which applied 
to all local bodies in the matter of edu- 
cation, the Punjab Education Code ap- 
plied to the local bodies schools and 
the minimum qualifications for recruit- 
ment were the same. as in State schools. 
As already stated education upto the 
Secondary stage was principally the 
charge of the local bodies and Primary 
school teachers had be2n appointed by 
the local bodies on the-advice of the 
District Inspector for several decades. 
When education was not widespread, 
it was unlikely that matriculates would 


they . 
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have applied for jobs of Primary School 
teachers when the initial salary was 
Rs. 47.8 annas per month or even less. 
Therefore, in the earlier years the Pri- 
mary schools under the local bodies 
must have been predominantly manned 
by trained non-matriculates. As educa- 
tion spread and avenues of employ- 
ment became limited matriculates must 
have turned even to these low paid 
jobs and that is why we find that 
during the last 20/25 years even matri- 
culates applied for the jobs and were 
appointed as Primary school teachers. 
In fact on the date of provincialisation. 
out of 20,709 local bodies teachers, 
there were 10,495 matriculates. It is 
seen from the joint seniority list of 
provincialised teachers of Gurgaon 
District issued by the Director of 
schools as it stood on 13-9-1957 that 
till about 1952 more non-matriculates 
were appointed than matriculates. But 
after 1952 matriculates had a predomi- 
nant share. For example between 
1952-1954 out of every 200 teachers 
153 were matriculates and only 47 non- 
matriculates. In later years the non- 
matriculates were less than 10 out of 
every 200. This only goes to show 
that matriculates turned to these jobs 
in more recent years, while in olden 
days the cadre of Primary school tea- 
chers consisted of trained non-matri- 
culates and middle school standard 
teachers. The minimum qualifications 
both for the State school cadre and the 
local bodies schools was the same till 
May, 1957. The rules did not require 
till then any minimum qualification. 
But as matriculates became available 
In course of time, matriculates were 


. appointed both in the State cadre and 


the local bodies school cadre. In these 
circumstances it is no wonder that Gov- 
ernment should have decided in 1957 
to treat the State cadre teachers and 
the local bodies teachers as equal. Non- 
matriculates who were in the service 
for years and had greater practical ex- 
perience of teaching and handling lit- 
tle children may not necessarily be 
considered inferior to raw -18 or 20 
years old matriculates joining the ser- 
vice after 1957. => > 


80. After all the State Govern- 
ment was dealing, so far as the Pri- 
mary school teachers are concerned, 
with a body of very low paid servants. 
They had just 107 Primary school tea- 
chers in the State cadre and more than 
20,000 Primary school teachers from 
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the local bodies. Since all these tea- 
chers were intended to work in. the 
same schools interchangeably, it is un- 
imaginable thata responsible Govern- 
ment would keep thesetwo bodies of 
teachers separate withaview to give 
the small body of 107 teachers or those 
who would be appointed thereafter 


more advantageous chances of promo- ` 


tion. The Government could not have 
been unaware of the fact that when 
these teachers are working in the same 
Schools it- would be destructive of 
morale and discipline to promote a 
funior teacher into the higher grade 
and block the prospects of the senior 
teachers. It is grotesque to think that 

Government will seek to cut up this 
‘ Jow paid and yet socially useful ser- 
vice into two classes with the object 


of giving better opportunities of pro- ` 


motion to one of- them, not on the 


ground. of. higher qualifications or ' 


efficiency, but solely on the ground 
that the two services had separate 


origin. 


gI. ‘The various features of the 
scheme to which I have already made 
reference clearly go to show that till 
1960-61 it was never the intention of 
the Government to treat these teachers 
as unequal. -Even in 1960-61 when 
they created the two cadres that was 
not with a view to preserve the inde- 
pendent identity of the State cadre 
teachers, but expressly for the purpose 
of. not only to integrate the two ser- 
vices into one unit but also to secure 
the same chances of promotion to both 
the cadres.-: I have already referred to 
the statement of the Minister of Edu- 
cation which indicated that all tea- 
-chers should be integrated in one ser- 
vice and only. the principles for the 
fixation of inter-se-seniority had to be 
formulated and that would take some- 
time. That was.done in January, 1960. 
The decisions of the Government in 
this respect are contained in the letter 
written by the Government to the 
' Director of Public Instructions on 
27th January, . 1960. That. letter is 
produced by the petitioner in the 
rejoinder affidavit as Ext. A X. 
Joginder Singh had filed his Writ 
Petition after the contents of this let- 
ter were known. It may be stated here 
that the decisions taken in 1960 were 
formulated in the form of Rules and 
they are the Rules of 1961 to which 
reference has already been made. The 
Rules ‘merely reflect: the - decisions 


A.I R. 


referred to in this letter Ext. A. X. 
Decision No. (ii) is important ang it 
will be reproduced here: 


‘ii. The staff of. pravindialisad 
Schools and the erstwhile Government 
schools will be kept in separate cadres. 
All new entrents into service after the 
date of provincialisation will be deem- 
ed to have joined the ranks of the staff 
of erstwhile Government schools. The 
provincialised staff cadre. would be a 
continuously diminishing cadre and 
would in course of time completely 
vanish leaving in the field only one 
cadre i.e., the cadre of Government 
staff. It is considered: that this would 
ensure the same chances of promotion 
to the staff of erstwhile Government 
schools as existed before provincialisa- 


tion whereas the provincialised staff 


would get the benefit of promotion to 
a large number of posts created direct- 
ly asa result of provincialisation. 
There would te no administrative diffi- 
culty with regard to the transfers of 
teachers borne on both the cadres from 
one school to the other irrespective of 
the fact whether it is a provincialised 
school or a Government ‘school inas-~ 
much as the two cadres would be sepa- 
rate only for the purpose of future pro- 
motions. It is felt that “there will be 
no chance of any friction or ineffici- 
ency; rather the staff on both of these 
cadres will work smoothly and harmo- 


niously as their mutual ‘interests will 


not be jeopardised.” 

This decision clearly goes to show that 
whereas the Government was very 
keen to integrate. the services as one 
unit, ‘they were maintaining two cadres 
merely for the purpose of future pro- 
motions. Integration of two parallel 
services generally consists in absorb- 
ing posts in the two services in one unit 
and appointing the incumbents of the 
original posts -to suitable posts in the 
new service. There may be several 
ways in which such integration may 
be effected: The basic idea of integra- 
tion is that there should be only one 
unit of service. It is-clear from the 
decision referred to above that Govern- 
ment had decided :. that ultimately 


there should be only onè service name- 


ly the State cadre. The purpose could 
have been achieved by absorbing all 
the provincialised posts at once in the 
State service. But that was found in- 
expedient: Government thought: that 
by introducing gradual. integration 


and keeping the two services separate 


mow 


1972 
only for the purpose of promotion, 
there would. be no friction at all: þe- 


tween the members of the two . ser- 
vices. Gradual. integrstion was sought 


to be achieved by making the.provin-. 
cialised cadre a vanishing cadre.. that. 


is to-say, all the posts which fell vacant 
on account of death, retirement,- resi- 
gnation or promotion were to be trans- 
ferred to the State cacre and appoint- 
ments made therein after 1-10-1957 
should be ‘deemed” to have been made 
in the State cadre. A -certain formula 
was suggested as to how the transfer 
of vacant: posts was to take place. Out 
of every 13 posts which fell . vacant, 
two posts should be deemed to have 
fallen vacant in the higher grade and 
11 in the lower grade and these posts 
were to stand transferred. By this pro- 
cess, two things were sought to be 
achieved—(1) to increase the number of 
posts in the State cadre so that the pro- 
vincialised cadre vanishes in course of 
time leaving the State cadre alone in 
the field. By this method, -posts in the 
provincialised: cadre are: absorbed in 
the State cadre, not az once, but gra- 
dually so that in course of some years 


there is one unified service. That is a 


process of integration, (2) The other 
object which was sought to be achiev- 
ed was to keep the incumbents of the 
-posts into two separace sections with 
the sole object of ensuzing equal chan- 
ces of promotion. It was thought that 
by transferring 13 poszs inclusive of 
two higher grade posts from the pro- 
vincialised section to the State section 
the chances in both sections of future 
promotions would be the same. That 
is why it was emphasised in the letter 
‘that the two cadres would be 
separate only for the purpose of future 
promotions.” l 
Tt was further felt by the Government 
that. on account of this scheme by 
which gradual integration was achiev- 
ed, there will be no chances of any 
friction or inefficiency. In fact it was 
felt that the staff of both these cadres 
will work smoothly and harmoniously 
as their mutual interests will not .be 
feopardised. It is obvious that the 
decision of the Government was inspir- 
ed by the desire to integrate the two 
services in due course and the classi- 
fication into two cadres was a tempo- 
rary expedient devised with the sole 
object of ensuring equal chances of 
promotion. The elaborate method in- 
corporated in Rule 3 of the Rules of 
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1961 was intended to serve this object.. 


82. The point: was further em- 
phasised by the Government at the 
time of making the Rules on February 
13, 1961. It must be remembered that at 
this stage Joginder Singh had filed his 


Writ Petition in the Punjab High Court 


and these rules were made to obviate 
one of the objections taken by Jogin- 
der Singh that:the decisions contained 
in the letter dated 27-1-1960 referred 
to above were not statutory. Along 
with the Rules, Government published 
a detailed explanatory note and it is 
Annexure XXIII to the petition. 
The very first sentence of this note 
or memorandum shows that the Rules 
had been devised only with a view to 
determine inter-se-seniority. It says 

“consequent upon the provinciali- 
sation of Local Bodies Schools the staff 
working in such schools was taken over 
into Government service, it was neces- 


sary to determine their seniority vis- 
a-vis. the old Government staff.” 


It was then stated that three alterna- 
tives were considered. The alternati- 
ves are classified as (a) (b) and (c), but 
what is important to remember is that 
these three alternatives had been con- 
sidered “with regard to the integra- 
tion of the two services.” Of the alter- 
natives (a) (b) &-(c), (a)-& (b) were 
rejected in favour of (c) and then rea- 
sons are given why the alternatives (a) 
& (b) were rejected and the alterna- 
tive (c) was accepted. The problem to 


“which the Government had to address 


itself was how to fix the seniority be- 
tween teachers of the local bodies 
schools and the State teachers. The 
Government had already taken a deci- 
sion that the local bodies teachers must 
be allowed to count their service in the 
local bodies schools. The memo says 
tit was considered that the service 
under the local body was as much a 
service rendered to the society as ser- 
vice rendered by the teachers of erst- 
while Government schools and giving 
any advantage to those who were lucky 
enough to get into Government service 


over those who joined the service of 


local bodies would not be fair and 
equitable.” | 

Having adopted this equality principle, 
the Government was faced with one. 
other ‘difficulty. It had happened in 
the years gone by that when Govern- 
ment advertised for Primary school tea~ 
chers, some teachers of local bodies had 
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applied for those posts and they had 
been selected and appointed in the 
State cadre. However, when they were 
so appointed, they were not permitted 
to count their previous service in the 
Jocal bodies and were deemed to- have 
been appointed in the State service 
from the date they took charge of the 
posts in the State service. Therefore, 


the difficulty now arose between local. 


bodies teachers who had already come 
into the State service prior to 1-10- 
1957 and the local bodies teachers who 
were absorbed in the State service on 
1-10-1957. If the whole of the service 
in the local bodies was to be counted, 
that advantage would go only to those 
absorbed on 1-10-1957 but not to those 
who had been already appointed in the 
State service. That would have been 


unfair to the latter and this was the. 


main difficulty in the way of determin- 
ing inter-se-seniority. In order to get 
over this difficulty, the alternatives (a) 
and (b) were rejected and alternative 
(c) was adopted as that was believed 
to be just and fair. The Memo says 


“in order to ensure the same chan- 


ces of promotion to the staff of erst- 
while Government schools as existed 
before the provincialisation of local 
bodies schools and to give the benefit 
of promotion against a large number 
of posts created directly as a result of 
provincialisation of local bodies schools 
it was decided to adopt alternative (c) 
and to create two separate cadres — 
one for the provincialised staff to be 
known as ‘provincialised cadre’ and the 
other for erstwhile Government staff 
to be known as “State cadre.” 





(The word ‘same’ is underlined by me). 
What follows is very important. 


“As it was never the intention to 
set up any separate section of teachers 
within the Department for all time to 
come, it was decided that all satff 
which will be recruited after the date 
of provincialisation, whether for the 
old Government Schools, provincialis- 
ed, upgraded or newly opend Schools 
will be borne on the ‘State cadre’. 
Although the provincialised staff will 
be kept on a separate cadre, yet in 
order to remove any chances of friction 
-ór inefficiency and in order to achieve 
emotional and integral unity, it was 
decided that a teacher could be trans- 
ferred/posted to any School, whether 
provincialised or erstwhile Government 


irrespective of the fact that he belong- 
ed to the provincialised: cadre or the 
State cadre”, 


Nothing can be clearer than this. 
Government has been throughout very 
anxious to achieve emotional! and in- 
tegral unity of the service of the 
Primary School teachers and the separa- 
tion into the State cadre and provin- 
cialised cadre was devised with no 
other object but to secure the same 
chances of promotion in both the 
cadres. Throughout, the Government 
wanted to be fair and just. It never 
wanted to treat one class of teachers 
as inferior to the other class of teachers. 
Owing to the exigencies of appoint- 
ments in the State cadre prior to 1-10- 
1957 it had: not become possible to in- 
tegrate all the posts at once. Indeed, 
the object was to integrate. But 
integration was to be gradual so as not 
to cause any upset in the promotional 
chances in both cadres. Government 
believed that the method suggested in 
the Rules would succeed in removing 
all chances of friction and inefficiency 
and achieve emotional and integral 
unity, the teachers being available for 
appointment interchangeably in all the 
State and provincialised Schools. Thus 
the cadres were created not with ‘a 
view to keep them separate but with a 
view to integrate them into one Govern- 
ment body of teachers, teaching in the 
same Schools as one emotionally inte- 
grated unit. That the idea was to in- 
tegrate and not to divide is also clear 
in para 8 of the Memo. It was realiz- 
ed that as the State cadre teachers were 
not entitled to be promoted to the 
Higher grade for 5 years after their ap- 
pointment and in the meantime a large 


number of vacancies from the higher - 


grade in the previncialised cadre was 
likely to be transferred to the higher 
grade of the State cadre, there would 
be a gap ie. to say a large number 
of posts in the higher grade of the State 
cadre’: would remain unfilled. In the 
minority judgment of Joginder Singh’s 
case, (1963) Supp 2 SCR 169 = (AIR 
1963 SC 913) this situation is described 
as a ‘breakdown’. (See: page 202 of 
the report). The majority judgment, 
on the other hand, held that these un- 
filled vacant posts in the higher grade 
of the State service would be liable to 
be filled in part by teachers belonging 
to the provincialised service (See page 
194 of the report). What was, however, 
lost sight of, with the greatest respect, 


I~, 
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is that if that is the true effect of the 
Government decisions, that would put 
an end to the whole plea of the State 
that there was not integration If 
provincialised teachers of the Ilcwer 
garde can fill posts permanently in the 
higher grade of the State cadre wien- 
ever candidates were not - avaible 
from the State cadre, no better. evi- 
dence of integration of the two services 
is necessary. 


83. Tt is not necessary for me 
to go so far. I would be content with the 
conclusion that the State Government 
throughout considered the teachers as 
equal in all respects, giving them the 
same seales of pay, made them work 
in the same Schools and .endeavoared 
to ensure the same chances of promo- 
tion to all. The Government thought 
that the best way o2 ensuring egual 
chances of promotion was to keep the 
cadres separate for sometime and efect 
promotions ‘separately in the two cadres 
by a formula which ensured 15% 
higher posts at any given time to the 
provincialised cadre and 15% to the 
State cadre. In this way the State be- 
Tieved that it had effect2d emotiona_ in- 
tegration of both the sections of 
teachers. 


84. Y have not the Jeast doubt 
that the State Government had devis- 
ed these rules with a view to be fair 
to every body. The Government, how 
ever, failed to visualize that by reason 
of the wide disparity of posts in the 
two cadres (107 in the State cadre and 
20,700 in the provincialised cadre) the 
number of higher grade posts in the 
State cadre would swell by the trans- 
fer of a disproportionately large 
number of posts which fell vacart in 
the provincialised service and that 
juniors in Government service wculd, 
after completing 5 years of qualifying 
service, become eligible to be appoint- 
ed to all those higker posts in the 
State cadre much earlier than their 
seniors who were borne on the provin- 
cialised list. The majority judgment, 
with respect does not appear to have 
been aware of the future impact of the 
Rules. The minority judgment, Fow- 
ever, shows in detail how the Fules 
would result in the above situacion. 
(See: pages 200 to 202 of the report). 
In fact the judgment shows that the 
learned Solicitor General who app2ar- 
ed on behalf of the State of Punjab, 
admitted that the Rules would lead to 
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such a result. That it has actually re- 
sulted in such a situation is clear from 
the present petitions. The petitioners 
in both the petitions had joined ser- 
vice long before 1-10-1957. Most of the 
respondents had entered service much 
after - 1-10-1957. .By reason of the 
operation of the Rules, they have been 
selected for appointment and in the 
case of the Primary School teachers, 
the appointments have also been made. 
There is, therefore, no doubt that 
if the Rules are given effect to, seniors 
in the provincialised service wll have 
to remain in the lower grade while the 
juniors in the State cadre will go into 
the higher grade. Once they go into the 
higher grade, they will become seniors 
for all purposes and will block the entry 
of a member of the provincialised ser- 
vice to higher posts of Head teachers 
in the case of Primary Schools and 
Head masters in the case of Secondary 
Schools. . 


85. That was not the result that 
the State Government had de- 
sired. This is clear from the 


Government’s conduct after the de- 
cision in Joginder’s case, (1963) Supp 2 
SCR 169 = (AIR 1963 SC 913). The 
Punjab Government did not enforce 
the Rules. It may have been appalled 
by the situation projected in the mino- 
rity judgment at pages 200 to 202 of the 
report; or it may have been unhappy 
with the view of the majority that the 
impugned rules enabled vacancies in the 
selection grade of the State cadre to 
be filled in part by the teachers be- 
longing to the provincialized service — 
a view based on Para 8 of the Ex- 
planatory Memo accompanying the 
rules but not reflected in the Rules 
themselves. However that might be, it 
is a fact that in spite of the majority 
view being in favour of the contention 
raised by the Government, the State of 
Punjab did not give effect to the Rules. 
On the other hand, on 25-3-1965 the 
two grades of Rs. 60/120 and Rupees 
120/175 were unified by the Order of 
the Government of Punjab and then- 
ceforward there was only one 
grade of pay Rupees 60/175 with effect 
from 1-4-1965. With the unification 
the two grades one ordinary and the 
other promotional disappeared and the 
teachers whether they belonged to the. 
State cadre or the provincialised cadre 
continued in one grade — each one 
drawing his salary in accordance with 
the years put in the service. All the 
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. trouble to which the rules had given 
rise ended. This. further establishes 
that the State Government had always 
considered the two sections of teachers 
as equals. 


86. The State of Haryana came 
into existence on 1-11-1966 and the uni- 
fied grade continued to apply to all 
these teachers after the creation of 
the Haryana State. Only in January 
1968 the Haryana State resurrected the 
Rules .of 1961 and gave effect to them. 
In doing so the complaint of the peti- 
tioners is that’ the State Government 
has accepted the interpretation of the 
rules as given in the minority Judg- 
ment and not implemented the view of 
the majority that the impugned Rules 
enabled vacancies in the selection grade 


in the State cadre to be filled in part by ` 


teachers belonging to the provincialised 
service by the devise of the block sys- 
tem which, according to the majority 
judgment, improved their position. It 
is submitted by Mr. Tarkunde that if 
the view of the majority judgment had 
been implemented by the State of Har- 
yana, he would not have pressed his 
petition at all. - ) 


87. Having regard to the facts 
discussed above, I respectfully agree 
with the view expressed in the mino- 
rity judgment, that after the District 
Board and Municipal Board school tea- 
chers were taken over by the Govern- 
ment of Punjab an amalgamated Edu- 
cational Service was evolved (p. 206) 
and that the Government by giving 
the same terms of employment had in 
fact constituted a single grade of tea- 
chers — State and Provincialised (p. 
207). After doing that, as shown in the 
same judgment, it was not open to the 
Government in 1961 to seek to provide 
a differential treatment between the 
two sections constituting one unit by 
retrospective provision (p. 208). On the 
Government’s own showing, the. tea- 
chers were divided into two cadres 
namely the State cadre and the provin- 
cialised cadre in 1961 solely to give 
equal chances of promotion to both 
sections of teachers. The plan, how- 
ever, miscarried owing to circumstan- 
ces not clearly visualized at the time 
and resulted in frustrating the object 
of securing equality in the matter of 
promotion. With that the raison d’etre 
-for the classification disappeared and 
the question of linking it with the 
object did not survive. i 


A.I. R. 


88. , With the greatest respect 
the majority judgment proceeded on 
certain assumptions made almost at the 
commencement of the judgment. (See: 


P. 174). The learned Judges thought that 


subsequent to October 1, 1957 the Gov- 
ernment had under consideration three 
questions (1) Whether the ‘provincia- 
lised’ teachers had to be kept in a 
cadre separate and Cistinct from the 
cadre of teachers in the State cadre or 
whether the two cadres were to be in- 
tegrated into one; (2) if they were to 
be integrated, how their inter-se-senio- 
rity was to be determined; (3) if they 
were not to be integrated, what was to 
be the relationship between the tea- 
chers in the two cadres and similar 
allied questions. I have endeavoured 
to show from the material on record 
that that was not the true position. The 
true position, as I have explained, was 
to evolve one service out of two paral- 
lel services, the members of the two 
services being regarded as equal in all 
substantial respects. 
Government desired was their integra- 
tion and the Government accepted gra- 
dualism in integration only with a 
view to secure same chances of promo- 
tion to both the sections. It was thought 
desirable to keep the two sections in 
two compartments only to provide for 
equal chances of promotion to them. 


_ 89. In any event it is very dif- 
ficult to see how those teachers who 
were appointed for the first time after 
1-10-1957 in the vacancies of the pro- 
vincialised service can be permitted to 
steal a march over their seniors in the 
matter of promotion. There were very 
few posts in the State cadre on 1-10- 
1957. The total number of these tea- 
chers in the whole State was just 107. 
On the other hand, there were nearly 
20,700 Primary School teachers in the 
so-called provincialised cadre and each 
One of them was given a post — the 
posts being specifically created for 
them by the Governor on 27-9-1957. 
There were already many vacancies in 
the -local bodies schools, because by a 
directive in July, :1957 the local bodies 
were debarred from tilling those vacan- 
cies except on emergent or temporary 
basis. Then there were further vacan- 
cies after 1-10-1957 in the provincialis- 
ed posts’ by retirement, promotion, 
death and the like. A large number 
of new teachers had to be appointed in 
these vacancies and in one District of 
Gurgaon only respondents 37 to 96 
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were appointed on or after 16-7-1259. 
It is true that they were appointec on 
the recommendation cf the Selection 


Board but it was the only recommend- 
ing authority at that time- for appcint- 
ments to be made by tne Government. 
Indeed, they had all the minimum qua- 
lifications viz. basic trained matricu- 
lates. It is also not disputed that when 
they were appointed they are appcint- 
ed in provincialised schools where the 
vacancies occurred and other provin- 
cialised teachers senior to them both 
in age and experience were working. 
The complaint of the petitioners is 
that they and hundreds of others of 
provincialised teachers in the State 
equally qualified at the time of the ap- 
‘pointment have been ky virtue of the 
Rules asked to wait for their chance in 
the provincialised cadre for promction 
in the higher grade, wnile the respon- 
dents, who are very much junior to 
them in age and exper.ence have keen 
‘promoted to the higher grade. This 
has been done by the devise incorpo- 
rated in the Rules of 1961 by which the 
vacancies which had occurred in the 
provincialised cadre til. 1961 were fic- 
tionally deemed to haye occurred in 
the State cadre. There is a double fic- 
tion. The first is that vacancies wnich 
occurred in the provincial service are 
deemed to have been transferred tc the 
state service and on such transfer the 
vacancies are deemed to have taken 
place in the State cadre. Unforturate- 
ly we are not referred to any circular 
or rule by which though the vacancies 
have been transferred to the State 
cadre those who had been appointed in 
the vacancies were similarly transberr- 
ed to the State cedre. It seems 
to have been assumed that with 
the transfer of the vacancies the 
appointees in the vacancies would 
get automatic transfer. That is 
another fiction which has been in- 
troduced. The effect f all these fic- 
tions is only to transfer a part of the 
provincialised service to the State 
cadre. If by doing this the State in- 
troduces an artificial distinction ` þe- 
‘tween persons holding provincia ised 
posts on 1-10-1957 and those holding 
the same posts after 1-10-1957, anc the 
effect of this distinctian is to give the 
latter an earlier chance of promoczion, 
the devise, however well intended, 
would create discrimiration violeting 
Articles 14 and 16 of the Constitu-ion. 


Though it may be theoretically possible 
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to regard the employees in the State 
cadre ‘prior to 1-10-1957 as members 
of a distinct class, it is impossible to do 
so with regard to those who have been 
appointed in the vacancies in the pro- 
vincialised schools after 1-10-1957. 
Being appointed in the posts of the pro- 
vincialised service, they belong to the 
same class as the other members of the 
provincialised service and it is not pos- 
Sible by any artificial devise to give 
more advantageous chances of promo- 
tion to the new recruits. What I have 
said here with regard to the Primary 
school teachers is equally true with 
regard to the teachers appointed in the 
High schools after 1-10-1957 and.in res- 
pect of whom the first of the two Writ 
Petitions has been filed. In my view 
even if the classification is accepted as 
‘a reasonable classification in respect of 
the members of the State cadre who 
were in existence on 1-10-1957, the 
Rules in so far as they discriminate be- 
tween the petitioners and the teachers 


-who have been appointed after 1-10- 


1957 in the vacancies of provincialised 
posts would be bad under Articles 14 
and 16 of the Constitution. 


90. Tt was suggested in the 
course of arguments that many provin- 
cialised teachers got straightway into 
the selection grade posts on 1-10-1957 
without having to wait for 5 years like 
the members of the State cadre. That 
can hardly be a consolation to teachers 
like the petitioners. The petitioners 
were not profited by the 15% of selec- 
tion posts because they were low down 
in the provincialised list. There must 
have been thousands and thousands 
above them. It is true that since the 
selection posts in the provincialised 
service are diminishing only in propor- 
tion to the vacancies in that cadre, there 
will be sufficient vacancies in the sele- 
ction posts which will be availed of 
sometime in the future by the peti- 
tioners. But the rub lies in the fact 
that by the transfer of vacant posts 
along with the new incumbents to the 
State cadre the State is unwittingly 
affording an advantage to juniors en- 
abling them to step into the senior 
grade earlier. All of them are working 
in the same schools where petitioners 
were considered seniors at the time the 


respondents were newly appointed. 
Now by their promotion to the senior 
scale by virtue of the device incorporat- 
ed in the rules and not on the ground 
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of seniority-cum-merit the petitioners 
would be condemned to remain juniors 
and the posts of Head teachers and 
Head Masters will: be automatically 
denied to the petitioners and others 
like them in the provincialised service. 
As already pointed out neither the 
qualifications nor the method of re- 
cruitment was so substantially dif- 
ferent that one could say that one 
cadre is definitely inferior in charac- 
ter. The State Government never 
thought so and we would not be en- 
titled to do it. Both in the State cadre 
as also in the provincialised service 
there were both matriculates and non- 
matriculates. As on 1-10-1957 there are 
more than 10,000 trained matriculates 
in the provincialised cadre. Not all of 
them have been accommodated with 
selection. posts before respondents 37 
to 96 were considered. Articles 14 and 
16 of the Constitution are not merely 
concerned to see whether broad jus- 
tice is done en masse. They are also 
concerned with the right of an indivi- 
dual not to be discriminated against. 
At Annexure V a list of provincialised 
teachers in Gurgaon District has been 
- given. Two of them viz. Giraj Sharma 
and Kishan Chand at serial nos. 376 
and 418 appear to be BA.B.Ts. The 
former was appointed in 1947 and the 
latter in 1948. It is alleged in para 52 
of the petition, without contradiction, 
that the teachers serial nos. 333 to 423 
in the list, including the two specifical- 
ly referred to above, have still to wait 
for their promotion into the higher 
grade while the respondent matricu- 
lates appointed nearly 10 or 11 yéars 
later in 1959 are promoted to the higher 
grade. ; 


91. The majority decision does 
not appear to have considered the ques- 
tion with regard to juniors appointed 


after 1-10-1957 stealing a march over © 


those who were absorbed on that date. 
The minority judgment did consider 
the question and point out how un- 
equally the rules will operate in future. 
I am referring to this position because 
Mr. Tarkunde has put forward this as 
one of the grounds for a review of 
Joginder’s case, (1963) Supp 2 SCR 
169 = (AIR 1963 SC 913). In 
Keshav Mills Co. Ltd. v. Commr. of 
` Income Tax, (1965)2SCR 908 = (AIR 
1965 SC 1636) general principles have 
been formulated when this court may 
review its earlier decision. Mr. Tar- 
kunde has given several other reasons 


for the same. Firstly he contends tha 
the Haryana Government has not im- 
plemented the decision of the majority 
In Joginder’s case by proceeding to 
reserve posts in the higher grade of 
the State cadre for members of the 
provincialised service. That according 
to Mr. Tarkunde was an integral part 
of the majority judgment which, though 
in his favour, he cannot, in all honesty, 
Support on the basis of the actual rules. 
Secondly the majority judgment did 
not consider whether the: rules were 
discriminatory as between the teachers 
who were appointed -in provincialized 
schools prior to 1-10-1957 and those 
who were appointed subsequently. 
Thirdly, as already pointed out the 
majority judgment proceeded on cer- 
tain assumptions made at the very 
beginning of the judgment and those 
assumptions are not justified on the 
material placed before the court now. 
Fourthly at the time when Joginder’s 
case was decided the rules had not been 
actually put into operation but now 
that the rules have been implemented 
by the Haryana State Government it 
is found that they have resulted in 
gross discrimination. I think that in 
view of these substantial considera- 
tions and to promote harmonious rela- 
tions amongst all teachers the decision 
in Joginder’s case requires to be re- 
viewed. 


92. Some argument was ad- 
vanced on the ground of delay. It was 
argued that the rules were of 1961 and 
the present petition has been filed a 
long time after the rules were notifi- 
ed. I do not see any force in this con- 
tention. Even before the rules were 
framed, Joginder Singh had filed his 
writ petition and though it was 
finally disposed of in 1962 the 
Punjab Government did not think 


it fit to enforce the rules. By 
unifying the two scales in 1965 
the State Government practically 


buried the rules. It was only in 


. 1968 that the new State of Haryana 


resurrected them, whereupon the tea- 
chers concerned made a representa- 
tion. When the representation was un- 
successful they resorted to this court. 
There is, therefore, no undue delay. 


93. It was further pointed out 
that a review of the decision in Jogin- 
der’s case, (1963) Supp 2 SCR 169 = 
(AIR 1963 SC 913) may affect a very 
large body of teachers not merely in 
the State of Haryana but also in the 


A 


@ 
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State of Punjab and the State of Hima- 
chal Pradesh. It is said that after the 
reorganisation of Punjab some portions 
are in Punjab — others in Haryana 
and certain others in Himachal Pra- 


desh. The teachers heve been distri- ` 


buted over all these Etates and since 
ali those teachers who would be affect- 
ed are not made pērties a decision 
binding them all cannot be made. I 
do not think that there is much sub- 
stance in this also. The State of Pun- 
jab, which was made € party, has not 
put in an appearance. It is not clear 
from the record what areas have gone 
to Himachal Pradesh. The State of 
Punjab possibly does not want to con- 
test the petitions because the unified 
scale of pay is still prevalent in the 
Punjab region. In the petitions before 
us the Primary teachers are from Dis- 
trict Gurgaon and their appointments 
are at the District level. Therefore, 
they have made parties only those 
teachers who have now been promoted 
inspite of their protest. In the other 
case, the two High School teachers have 
made parties those whcse cases are be- 
ing considered for promotion disregard- 
ing the petitioners’ claim. They num- 
ber more than 200. In my view all 
interests are largely represented. I do 
not think, therefore, that on the ground 
of want of all parties the petitions are 
liable to fail. . 


94. In the result I would allow 
the petitions quashing the impugned 
rules of 1961 as violative of the peti- 
tioners’ fundamental right under Arti- 
cles 14 and 16 of the Constitution. 


BEG, J.:— 95. I regret very much 
my inability to concur with the view 
of the majority of my laarned Brethren 
that no case of injustice or denial of 
the protections conferred by Articles 14 
and 16 of the Constitution. could be 
made out in the two zases before us. 
The facts of each of these two cases 
have been dealt with so extensively in 
the judgments of my learned Brethren 
that I need not repeat any of them 
Moreover, I share so zompletely the 
views expressed by my learned Brother 
Palekar that I do not consider it neces- 
sary for me to say anything beyond 
that I wholly and respectfully adopt 
the judgment of my learned Brother. 
I will, however, add a few observa- 
tions to indicate my special difficulties 
in accepting the opinion of the majo- 
rity of my learned Brethren for which 
I have the greatest respect, 


. matters. 


96. Tt seems to me that it is 
not enough to hold that there is, In 
fact, a classification of the teachers he- 
fore us into two cadres by finding that 
“the two services started dis-similarly 
and continued dis-similarly” in any 
respect, or that members of either of 
the two cadres were, for purely his- 
torical reasons, differently treated in 
any matter whatsoever in the past. 
These differences may be very rele- 
vant for some purposes. In the cases 
before us these largely accidental dıs- 
similarities, which have almost evapo- 
rated and dis-appeared, were put for- 
ward before us only to justify a dif- 
ference made in the promotional chan- 
ces of the two cadres. If such is the 
object of differences shown between 
the two classes, I think we are entitled 
to ask: Are any number of differences 
at all material except those which 
affect the competence and qualifica- 
tions of a teacher as a teacher as com- 
pared with others discharging a high- 
ly responsible duty or trust? 


97. Jt appears to me that even 
the qualifications of two groups of tea- 
chers, considered “in bulk” or as 
groups, will not be very material. As ` 
is evident from admitted facts, there 
are non-matriculates in both the cadres. 
It is the competence and qualifications 
of particular teachers which really 
If a teacher is highly qualifi- 
ed, either due to his practical experi- 
ence or due to his knowledge, as evi- 
denced by the degree he possesses, but 
he happens, by. mere accidents of life, 
to be placed in the provincialised cadre, 
T am unable to see why this fact alone 
should diminish his promotional chan- 
ces. He must be held to have been 
unfairly treated when we find that 
another, with far less experience and 
educational qualifications, can or does 
get preference over him due to equal- 
ly fortuitous reasons which placed him 
in the State cadre. Rules which have 
such an effect would, I think, be struck 
by Articles 14 and 16 of the Constitu- 
tion. 

98. T may here refer to the Iet- 
ter dated 27-1-1960 from Shri C. D. 
Kapur, Secretary to the Government 
oft Punjab, Education Department (An- 
nexure A-X to the Rejoinder Affidavit 
of Zabar Singh) which was repeatedly 
relied upon on behalf of the petitioners. 
Tt declares, as follows, the sole object 
of separation under the impugned rules 
of 1961 


2016 S. C. [Prs. 99-103] R. L. Wadhwa v. State of Haryana (PalekarJj} A.L R. 


i “There would be no administrative 
difficulty with regard to the transfers 
of teachers of both the cadres from 
one School to the other irrespective of 
the fact whether it is a’ Provincial 
School or a Government School, inas- 
much as the two cadres would be sepa- 
rate only for the purpose of future 
promotions.” “es 


if this is a frank declaration of the 
only purpose of a choice of two cadres 
instead of a single cadre, it would cer- 
tainly seem that this classification - is 
retained only for the purpose of mak- 
ing a difference in promotional chances 
_and that there is no other reason for it. 
In other words the classification, which 


ought to be the justification for dif- 


ferential treatment, would become a 
mere device or pretence for according 
differential treatment. The matter, 
however, does not rest with a mere 
declaration of this kind: My learned 
Brother Palekar has given a whole 
host of reasons which irresistibly lead 
to the conclusion that the Government 
of Punjab had rightly concluded that a 
separate classification and treatment of 
the two.cadres, each with a heteroge- 
nous composition, is not really justi- 
fiable. 


99. Tt seems to me that, what-: 


ever may be the view of any Govern- 
ment on the subject, if it.appears to 


this Court, on an examination of all 


relevant facts that two groups of Gov- 
ernment employees, doing exactly the 
same type of work, possessing. the same 
kind of qualifications and competence 
and experience, ought to be placed in 
one category, having regard to the ob- 
ject which the classification must 
serve, we would be justified in hold- 
_ ing that, for that particular purpose, 
- they do form -one class. The purpose 
and the basis: of the classification must 
be justly and -reasonably correlated. 


~ 100.. It appears to me that a 
division of teachers into two cadres for 
promotional prospects only is highly 
artificial, unreal, and unjustifiable. 
The only rational classification for 
such a purpose appears to me to be 
one which could be based on merit- 
cum-seniority. If some means were 
devised, as it can be quite easily, for 
making a rational and intelligible clas- 
sification for the purpose of promo- 
tional chances, the result may well be 
that, while the better qualified and 
more competent, whatever may be the 


source or cadre from which they come, 
are promoted, the others are complete- 
ly shut out. Such a result would be 
eminently just and reasonable and 
above criticism. As I understand the 
position taken up on behalf of the peti- 
tioners, they do not object to the in- 
troduction of any such obviously just 
and proper criteria for selection to a 
higher grade. But, what they do object 
to is the imposition of artificial quotas 


between the two classes made for such 


a purpose. Such a device is unrelated 
to individual merits. If, as I venture 
respectfully to suggest, merit and com- 
petence are the only relevant consi- 
derations for the purpose of the parti- 
cular object sought, other differences 
are not material for justifying the dif- 
ference méde in promotional chances. 
101. I am also unable to see 
how the block system can serve as 
anything more than a stumbling block 
in the way of achieving the just and 
rational object of giving preference to 


the most meritorious and competent, 


Over others assuming, as we should, 
that this must really be the object be- 
hind rules affecting promotional chan- 
ces. Indeed, in the earlier case of 
(1963) Supp 2 SCR 169 = (AIR 1963 
SC 913) the majority view of this Court 
was based inter alia upon the conclu- 


- Sion that the “block system” seemed to 


operate more favourably to the provin- 
cialised cadre than to the State Cadre. 
I-confess that I was not at all clear in 
my mind how the block system has 
operated or is still operating more to 
the advantage of the provincialised 
cadre than that of the State cadre. I 


am, however, after going through the 


judgment of my learned Brother Pale- 
kar, convinced that the rules of 1961 
affect the interests of petitioners be- 
fore us so detrimentally and result in 
such patent injustice to them that I 
feel bound to hold that the petitioners’ 
complaints of violations of Article 16 
of the Constitution, are justified. 

102. ‘I cannot, speaking for my- 
self, refrain from hoping that the 
State of Haryana will follow in the 
foot-steps of Punjab and suitably re- 
vise its rules so that there is no dis- 
satisfaction amongst an extremely 


valuable, though poorly paid, section - 


of public servants due to palpable in- 
justice. 

103. T concur with the Judg- 
ment and the -order proposed by my 
learned Brother Palekar. 


4 4, 


b 
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ORDER 


104. As per the decisions of the 
majority, these Writ Petitions are dis- 
missed. There will be no order as to 
costs. 

Petitions dismis3ed. 
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Hitkarini Sabha (In both the Ap- 
peals), Appellant v. The Corpora-ion 
of the City of Jabalpur and another 
ete. Respondenis. 


Civil Appeals Nos. 702 and 70€ of 
1967, D/- 3-5-1972. 


M. P. Municipalities Act (2 of 
1922), S. 57 — Land Acquisition Act 
(1894), S. 11 — Lease by Admiris-ra- 
tor of superseded municipality — Void 
— Payment of rent by lessee — Nature 
of tenancy — Month to month — 
Acquisition of land — Apportionment 
of compensation — Renewal clause in 
void lease deed — Cannot be consicer- 
ed. (X-Ref: Transfer of Property Act 
(1882), S. 106). 


A lease deed of municipal [and 
executed by the Administrator appo_nt- 
€d on its supersession is void as the 
Municipal property on its supersession 
vests in the State Government and the 
Administrator has no authority to 
transfer it in any manner. But if the 
lessee pays rent a relationship of land- 
lord and tenant comes into existence. 
Lease deed being void the terms of 
such a lease have to be determined vith 
reference to the Transfer of Property 
Act. The lease not being for agricul- 
tural or manufacturing purpose be- 
comes a lease from month to month 
under S. 106 of the T. P. Act. Waen 
such land is acquired under the Land 
Acquisition Act by the State the com- 
pensation awarded under S. 11 can be 
apportioned between the municipadity 
and the tenant but the renewal cleuse 
in the void lease deed cannot be taxen 
into consideration while’ making ap- 
portionment. (Note — In the instant 
case compensation awarded on the basis 
of sale deed of comparable lands was 


*(Misc. First Appeal Nos. 12 and 16 of 
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held proper.) 1960 M. P. L. J. 627; AIR 
1961 Mys. 29; AIR 1939 PC 98 Referred. 

(Paras 7, 8) 
Cases Referred: Chronological Paras 


AIR 1961 Mys 29, H. V. Rajan.v. 
G. N. Gopal 

1960 MPLJ 627=1960 Jab LJ 
437, Dagdulal v. Municipal Com- 
mittee, Burhar 4, 6 

AIR 1939 PC 98=66 Ind App 104, 
Narayana Gajapatiraju v. Reve- 
nue Divisional Officer, Vizaga- 

_ patam 

(1888) ILR 11 Mad 200, Rama- 
Swami v. Rajagopala 


Mr, M. C. Chagla, Sr. Advocate, 
(Mr. Rameshwar Nath, Advocate of 
M/s. Rajinder Narain and Co., and Mrs. 
Swaranjit Ahuja, Advocate, with him), 
for Appellant, (In both the Appeals); 
Mr. 8.:T. Desai Sr. Advocate, (Mr. D. 
N. Mukherjee, Advocate, with him), 
for Respondent No. 1 (In both the Ap- 
peals) and Mr. I. N.. Shroff, Advocate, 
for Respondents Nos. 2 and 3 (In C. 
A. No. 703 of 1967) and for Respondent 
No. 2 (In C. A. No. 702 of 1967) 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— These appeals which 
have been brought by certificates from 
a common judgment of the Madhya 
Pradesh High Court arise out of cer- 
tain acquisition proceedings. 


B: The facts may be stated. 
Plots Nos. 670, 671 and 735 situate in 
Madan Mahal Extension area, Jabalpur 
were acquired by the State Govern- 
ment under the Land Acquisition Act 
1894, hereinafter called the ‘Act’ for 
constructing the Home Science College. 
In the present appeals we are concerned 
mainly with Plot No. 670. On August 
31, 1940, a deed of lease had been exe- 
cuted on behalf of the Municipal Cor- 
poration granting a lease free of pre- 
mium to the Hitkarini Sabha, Jabal- 
pur, which is the appellant before us. 
The lease was in respect of 19 Acres of 
land comprising Plot No. 670 and 
another strip of land measuring 0.621 
Acres as described in the deed and 
delineated in the plan annexed there- 
to. The period of the lease was 30 
years and the purpose for which the 
land was to be used was for locating 
and running the Hitkarini City Col- 
lege. Amongst other terms and condi- 
tions the appellant was to pay a year- 
ly rent of Rs. 5/- for 10 acres and 


+ 
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Re. 1/- for the other strip of land be- 
sides paying and discharging all rates 
and taxes etc. The appellant, on the 
expiry of the lease, was entitled to 
have the same renewed on such terms 
and conditions as might be agreed be- 
tween the parties. The appellant had 
built a college hostel on the aforesaid 
land and had also used the attached 
ground as playground for students. 


3. The Collector of Jabalpur, 
by his award dated July 18, 1955 dealt 
with the claims filed by the appellant 
and the Municipal Corporation and 
after disposing of certain preliminary 
objections he assessed the compensa- 


tion for the lands in all the three plots. 


at As./8/- per sq. ft. According to the 
Collector the appellant was not mere- 
ly a lessee or tenant-at-wiil as contend- 
ed by the Corporation but was a lessee 
for the term mentioned in the lease- 
deed dated August 31, 1940, the lease 
having been made for a specific pur- 
pose, ie. for locating and running a 
City College. As regards Plot No. 670 
the apportionment was made between 
the appellant and the Corporation. 


4. The appellant and tħe 
Corporation were dissatisfied with the 
award of the Collector. Applications 
for reference were made under Sec- 
tion 18 (1) of the Act. The Additional 
District Judge held that the price 
should be 10 As. per sq. ft. and that the 
appellant and the Municipal Corpora- 
tion were entitled to equal compensa- 
tion for plot No. 670. The Corporation. 
and the appellant filed appeals to the 
High Court. The decision of the Ad- 
ditional District Judge fixing the 
price of the land at As/10/- per 
sq. ft. was affirmed. As regards the 
dispute regarding apportionment 
the High Court held, following a 
decision of a Division Bench of the 
same Court in Dagdulal v. Municipal 
Committee, Burhar, 1960 MPLJ 627, 
that the lease deed having: been ex- 
ecuted by the Administrator during the 
time when the Corporation stood sup- 
erseded was ineffective to convey 
the leasehold interest to the appellant. 
However, the appellant had been pay- 
ing rent at the stipulated rate which 
had been accepted for a long time by 
the Corporation. It amounted, there- 
fore, to the creation of a tenancy by 
necessary implication and the relation- 
ship of landlord and tenant came into 
existence. On the character of tenancy, 


A. LR 


whether it should be deemed to be fram 
year to vear or whether it should 
be on the terms contained in the 
lease-deed, the High Court held that 
the tenancy continued on the terms 
contained in the lease deed. The High 
Court then proceeded to say :— 


“The lease deed in this case was 
executed on 31-8-1940 and was for a- 
period of thirty years. It was, there- 
fore to remain in force for 15 years 
more after the date of acquisition. 
There is a renewal clause which has 
been already quoted above. The les- 
see is entitled for renewal “on such 
terms and conditions as may be agreed 
to between the parties.” It appears to 
us that the clause is uncertain and 
vague and does not form a valid con- 
tract for renewal of the lease. Normal- 
Ty in a covenant for renewal there is 
an express agreement that the lease 
would be continued on the same terms 
and conditions subject to a reservation 
that the rent may be enhanced under 
certain circumstances. In the instant 
case, all the terms end conditions have 
been left to the agreement of parties 
which may not take place at all. Al- 
though a renewal is contemplated, no 
terms on which it can be granted have 
been fixed between the parties. Under 
Sec. 29 of the Indian Contract Act such 
a contract cannot be enforced. It has 
been held in Ramasami v. Rajagopala, 
((1888) ILR 11 Mad 200) that a lease 
whereby a tenant agreed to pay what- 
ever rent the landlord might fix was 
void for uncertainty.” 


The apportionment was made on 
actuarial basis between the appellant 


and the Corporation in the ratio of 
1038:962. 
5. Before us two matters have 


been sought to be raised. One relates 
to the quantum of compensation award- 
ed by the learned Additional District 
Judge and the other to the apportion- 
ment between the appellant and the 
Corporation. We shall first deal with 
apportionment. It has been argued 
that since the High Court had held that 
the tenancy continued on the terms 
contained in the lease deed benefit 
should have been given of the renewal 
clause also. The High Court had taken 
the view that that clause was uncertain 
and vague and did not form a valid con- 
tract for the renewal of the lease. Our 
aitention has been invited to a 
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fudgment of the Mysore High Court 
In H. V. Rajan v. G. N. Gopal, AIR 1961 
Mys 29. There the relevant portion 
of the renewal clause was "lessee thall 
have the option of five years but sub- 
fect only to such terms and conditions 
as may be mutually agreed upon’. It 
was observed that ordinarily the re- 
newal clause in a lease deed was an 


important term of the agreement and 


the Courts would be re_uctant to ignore 
that clause on the ground that it was 
vague unless on a reasonable construc- 
tion no meaning could be attached to it. 
An agreement to renew the lease, vith- 
out more, must be d2emed to be an 
agreement to renew as per the original 
terms. Even if the renewal provided 
was dependent on the agreement be- 
tween the parties tke clause merely 
provided for an agreement on reson- 
able terms. If the parties could not 


agree as to those terms the Ccurts 
could step in. . 
6. In our judgment it is alto- 


gether unnecessary to decide the true 
scope and effect of the renewal clause 
contained in the deed executed on 
August 31, 1940. At the time the kase 
was executed there used to be a Muni- 
cipal Committee in Jabalpur. Ap- 
parently it became a Corporation later. 
The Committee was superseded scme- 
times prior to August 31, 1940 and 
T. Chhatra Singh Officer-in-charge 
of the Committee, Jabalpur as also 
Secretary of the Municipal Com- 
mittee had signed the lease on be- 
half of that Committee. 
decision of the Madhya Pradesh 
High Court in Dagdulal’s case, 1960 
MPLJ 627 the view had been extres- 
sed that so long as the Municipal Com- 
mittee was not reconstituted the owner- 
ship of the property stood transferred 
by operation of law to the State 
Government and therefore the Ad- 
ministrator had no pcwer whatso=ver 
to sell the property which had vested 
in the Government. The Additional 
District Judge had observed that the 
lease deed had been executed in our- 
suance of a resolution waich had already 
been passed by the Municipal Com- 
mittee. The High Court, however, 
found on the evidence ocroduced before 
the Additional District Judge that the 
final resolution passed ky the Munidpal 
Committee was only for the grant of a 
license and not a lease to the appel_ant. 
The deed of’ lease, theztefore, was neld 
to be ineffective for conveying any 
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leasehold interest to it. But still the 
High Court held that the tenancy was 
to last for a period of thirty years. 


T. We are wholly unable to 
comprehend how any lease could be 
spelt out of the deed dated August 31, 
1940 for a period of 30 years contain- 
ing the renewal clause which has al- 
ready been mentioned. If the Officer 
who executed the lease deed had no 
power to lease out the property in 
question the grant of the lease was 
wholly null and void. It is true that 
by acceptance of the rent from the ap- 
pellant the relationship of landlord and 
tenant came into existence between the 
parties but Mr. Chagla for the appel- 
lant has not been able to show how a 
lease for a period of 30 years together 
with a renewal clause could be held to 
have been created or to have come into 
existence. It may be mentioned that 
we are not concerned with the period 
of 30 years which has already been 
taken into consideration by the High 
Court kecause no appeal has been filed 
on that point by the Corporation. The 


-` only matter which requires determina- 


tion is whether the High Court, while 
deciding the question of apportionment, 
should have given due effect to the 
renewal clause. In our opinion the 
High Court could not have done so. 
If the so-called deed of lease dated: 
August 31, 1940 was wholly ineffective’ 
and void for the purpose of demising: 
the land for a period of 30 years one 
could only look at the provisions of 
the Transfer of Property Act for de- 
termining the term for which the ten- 
ancy came into existence. Under Sec- 
tion 106 of that Act the tenancy, in 
the present case, could be only from 
month to month because the immovable 
property had not been leased out for 
agricultural or manufacturing purpose 
in which case the lease would have been 
from year to year. We are therefore 
unable to accede to the contention that 
the renewal clause in the lease deed 
dated August 31, 1940 was effective 
and shculd have been taken into con- 
sideration while making the apportion- 
ment between the appellant and the 
Corporation. 

8. The next question relating 
to quantum can be disposed of shortly. 
The sole criticism of Mr. Chagla is 
that the potential value of the plot in 
question was not taken into considera- 
It is true, as pointed out in 
Narayana Gajapatiraju v. The Revenue 
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Divisional Officer, Vizagapatam, 66 Ind 
App 104 = (AIR 1939 PC 98) that 
where the Jand to be valued possesses 
some unusual or unique features as 
regards its position or its potentialities 
the Court determining the market 
value will have to ascertain as best as 
it can from the materials before it 
what a willing vendor might reason- 
ably expect to obtain from a willing 
purchaser for the land in that parti- 
cular position and with those parti- 
cular potentialities. It has been urg- 
ed that Plot No. 670 had a special situ- 
ation or position in view of its size, 
locality, nearness to business centre 
and the Madan Mahal Station. But the 
value which was fixed by the Addi- 
tional District Judge and the High 
Court was fixed by reference to sales 
of plots of comparable nature. The 
following portion of the judgment of 
the High Court shows how the matter 
was dealt with: 


“We may observe that the two 
witnesses relied upon by the appellants 
purchased small plots at the rate of 
Rupee 1/- per sq. ft. As the map of 
the Wright Town Madan Mahal Ex- 
tension area produced by the Corpora- 
tion before us shows, these plots are in 
a fully developed layout having roads 
and drains round about. We had ask- 
ed the Corporation to calculate how 
much area out of the acquired sites 
would be required to be left open for 
roads and drains and they have 
calculated that about 70,000 sq. ft. 
would have to be left open for this 
purpose. Obviously, therefore, it is 
only the remaining plot which would 
have value as building sites. Besides 
leaving so much area open, costs will 
have to be incurred in developing the 
roads and drains for which the Cor- 
poration has estimated the cost to be 
Rupees 8,500/-. Considering all these 
factors and also calculating the built 
up area inthe layouts surrounding the 
acquired land, we find that it is only 
eighty per cent. of the land which can 
be sold as building site. 


On these calculations if the average 
price of the plots sold in the locality 
is taken to be -/2/- per sq. ft. the 
overall price of the acquired land with- 
out roads and drains would work out 
to a little less than -/9/-per sq. ft. 
To put the matter in a different way, 
the value of -/10/- per sq. ft. found by 
the Additional Judge would work out 
to a little over -/12/- per sq..ft., if 
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only the area which could be built 
upon is considered saleable as build- 
ing site. We, therefore, find that the 
price at -/10/- per sq. ft. allowed by 
the Additional District Judge is not un- 
reasonable; if any thing it errs on the 
generous side.” 
We have no manner of doubt that the 
High Court had taken all the factors 
into consideration while assessing the 
value, 

9. In the result the appeals 
fail and are dismissed. There will be 
no order as to costs. 


Appeals dismissed. 





AIR 1972 SUPREME COURT 2020 
(V 59 © 374) 


(From: Madhya Pradesh)* 
P. JAGANMOHAN REDDY AND 
G. K. MITTER, JJ. 


Sohrab and another, Appellants v. 
ae state of Madhya Pradesh, Respon- 
ent. 


Criminal Appeal No. 240 of 1969, 
D/- 2-5-1972. 


(A) Evidence — Appreciation of — 
Discrepancies and contradictions in the 
evidence of witnesses — Not a suffi- 
cient ground to discard entire evidence 
of prosecution — (X-Ref.:— Maxims 
— Falsus in uno falsus in omnibus). 

(Para 7) 


Falsus in uno falsus in omnibus is 
not a sound rule for the reason that 
hardly one comes across a witness 
whose evidence does not contain a 
grain of untruth or at any rate ex- 
aggeration, embroideries or embellish- 
ments. In most cases, the witnesses 
when asked about details venture to 
give some answer, not necessarily true 
or relevant for fear that their evidence 
may not be accepted in respect of the 
main incident which they have witness- 
ed but that is not to say that their evi- 
dence as to the salient features of the 
case after cautious scrutiny cannot be 
considered though where the substratum 
of the prosecution case or material part 
of the evidence is disbelievable it will 
not be permissible for the Court to re- 
construct a story of its own out of 
the rest. (Para 7) 


1969 — Madh Pra, Indore Bench.) 
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(B) Crimmal P. C. (1898), Ss. 417, 
418, 423 — Appeal against acquittal 
— High Court can review at large evi- 
dence on which acquittal order is 
founded and may upon that evidence 
reverse order of acquittal — AIR 1961 
SC 715 and AIR 1963 SC 200, Reiterat- 
ed. (Para 7) 


Though no limitation can be plac- 
ed upon this power in exercising the 
power the High Court should and will 
always give proper we'ght and consi- 
deration to such matters as (1) the 
view of the trial Judge as to the credi- 
bility of the witnesses; (2) the presump- 
tion of innocence in favour of the 
accused, a presumption certainly not 
weakened by the fact that he has been 
acquitted at his trial: (3) the right of 
the accused to the benefit of any doubt; 
and (4) the slowness cf an appellate 
Court in disturbing a finding of fact 
arrived at by a Judge who had the 
advantage of seeing the witnesses. 

(Para 7) 

Cases Referred: Chronological Paras 
AIR 1963 SC 200 = (1963) 2 

SCR 405, M. G. Agarwal | 

v. State of Maharashtra 4 
AIR 1961 SC 715 = (1961) 3 

SCR 120, Sanwant Sirgh v. 

State of Rajasthan 4 
AIR 1934 PC 227 (2) = 61 

Ind App 398, Sheo Swarup v. 

King Emperor 


Mr. Frank Anthony, Sr. Advocate, 
(M/s. P. C. Chandi, A. T. M. Sampat, 
E. C. Agrawala and K C. Agarwala, 
Advocate, with him), zor the Appel- 
lants; I. N. Shroff, Advəcate, for Res- 
pondent. 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J. :— 
The Sessions Judge of Indore acquitted 
all the seven accused who. were charg- 
ed with the murder of ore Sobal Singh. 
In an appeal by the State, the High 
Court while maintaining the acquittal 
of five of them viz. Jinnatbai, Gaburia, 
Ismail, Sardar and Bashir, reversed it 
in respect of Sohrab and Nadar, whom 
he convicted under Section 302-34 and 
sentenced each of them tc life imprison- 
ment. They were also convicted under 
S. 25-A of the Arms Act and each of 
them was sentenced to one year’s 
rigorous imprisonment. The sentences 
were directed to run concurrently. 
This appeal is by certificate. against 
the .said convictions and sentences. 


Sohrab v. State of M. P. 


(P. J. Reddy J.) {[Prs. 1-2] S. C. 2021 


2. The prosecution case is that 
there was a strained relationship þe- 
tween the accused and the deceased in- 
asmuch as in December, 1963, one 
Kudrat, the husband of Jinnatbai, was 
murdered and for that murder, Sobal 
Singh, the deceased, was prosecuted 
along with another person, but they 
were acquitted. If is alleged that on 
the morning of 26th February, 1966 
all the seven accused started from the 
house of Sohrab. Jinnatbai with her 
little son and Nadar went in a Chhakda 
driven by Gaburia, Ismail, Bashir and 
Sardar were on bicycles and Sohrab 
was riding a mare and was carrying un- 
licensed revolver with him. At the 
time when they left, it also appears 
that Jinnatbai handed to Nadar an un- 
licensed gun which he kept in the 
Chhakda. It is further alleged that 
shortly before the -departure of the 
accused persons,’ Sobal Singh left 
Solsindhi for Sanwer on foot accom- 
panied by one Chhogia and were close- 
ly followed by Madho Singh, Kishan- 
das, Kana and Bhawar Singh ina 
Chhakda. Near the Village Maharaj- 
ganj, the accused persons were alleged 
to have overtaken the two groups of 
persons and went further ahead. Then 
Sohrab turned his mare round and 
began to chase Sobalsing across the 
fields which lie within the boundaries 
of Mouza Ranwer. Chofia however ran 
away. Itis the prosecution case that in 
the course of the chase Sohrab fired at 
Sobal Singh several times with his- 
revolver and at one point caught him 
by the shirt which came-off. Sohrab 
threw away that shrit and continued to 
chase the deceased a little farther 
after which he dismounted the mare. 
Just then Nadar came running with a 
double-berrelled shot-gun which he 
handed to Sohrab and caught hold of 
Sobhalsingh. Sohrab is then alleged to 
have fired the gun at Schalsingh as a 


‘result of which both Sobalsingh and 


Nadar fell down. Nadar, however, got 
up and thereafter Sohrab again fired 
at Sobalsingh who was lying on the 
ground, face up. Just at that time 
Bashir and Sardar came running 
to the spot and struck Sobalsingh 
with knives. It is said that asa 
result of the cumulative effect of 
firing by Sohrab and stabbing by 


Bashir and Sardar, Sobalsingh died 


on the spot, after which Sohrab, 
Nadar, Bashir and Sardar went 
upto the Chhakda, and on Jinnatbai 
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asking whether the man was dead or 
alive, she was told that he had been 
finished and Kudarat avenged. 


o B Within an hour of the inci- 
dent, the deceased’s father, Madho- 
Singh, who himself claim to be an eye 
witness, made a report at the Police 
Station, Sanwar, which is only a mile 
and half from the scene of the occur- 
rence. After recording the informa- 
tion an F. I. R. was issued. The Police 
reached the spot where the body of 
Sobalshingh was lying and from that 
place and the fields in the vicinity 
seized several articles, including used 
and unused ammunition of shotgun and 
revolver a shirt and stirrup with a 
piece of its strap which was detached 
from the saddle, 


4. The prosecution case was 
that after the accused persons were 
arrested as a result of the statement 
made by Bashir two knives were re- 
covered from the trunk of a date palm 
tree near the border of Villages Bhaori 
and Deorakhedi; Sohrab is said to 
have pointed out a place also on the 
border of those Villages, as the place 
where he is alleged to have broken up 
the revolver and the gun and cut up 
and burnt the wooden components of 
the gun. As a consequence of this 
statement, several articles connected 
with the firearm were recovered. It was 
also the case of the prosecution that 
divers were employed to explore the 
bottom of the river Kshipra near that 
place from where the other parts.of the 
gun were recovered and a number of 
disjointed and mutilated firearm parts, 
some used and unused cartridges were 
recovered. A saddle from which one 
of the stirrups with a part of the strap 
was missing was recovered from the 
house of one Darvesh, the maternal 
uncle of accused Sohrab. The Strap 
which is alleged to have been found 
near the scene of the occurrence accord- 
ing to the prosecution case, matched 
with the stirrup and strap found on 
that saddle. The pyjama of the deceased 
and the two knives, said to have been 
recovered at the instance of accused 
Bashir, were sent to the Chemical Ex- 
aminer and serologist and according 
to his report only on one of the knives 
blood was found, but it could not be 
confirmed as human blood. Autopsy 
on Sobalsingh’s body showed that he 
had died of internal haemorrhage 
and shock resulting from gunshot 
wounds and injuries to vitai parts like 
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liver, spleen and lungs. Accused 
Nadar was twice operated on and five 
bullets were extracted, three from the 
left hand and two from the right. 
These pellets were identified to be 
gun shots. The ballistic experts who 
also examined several articles, said to 
have been recovered at the instance of 
the accused Sohrab were sought to be 
pieced. The shirt which was recover- 
ed from the scene of the incident which 
had a hole, was examined by the ex- 
pert who was of the orinion that 
that hole could only be caused by 
0.38 revolver, The shots recovered 
from the body of the deceased were 
found to de gun shots and not revolver 
bullets. All the accused denied their 
guilt and in so far as the appellants 
are concerned with whose case alone 
we are concerned in their statements 
under Section 342, they do not say 
that no such incident took place but 
that the death of Sobalsingh was 
not caused by them. We shall examine 
their statements in the context of the 
prosecution case as spoken to by 
the eye-witnesses. 


5. The Sessions Judge found 
serious infirmities in the prosecution 
evidence. The story that Sobalsingh 
was chased by Sohrab while riding 
a horse or that Sohrab had fired pistol 
shots and had pulled out Sobalsingh’s 
shirt during the chase was caaracteris- 
ed as a pure fabrication. It was also 
held that there is no evidence to prove 
that either the shirt belongs to Sobal- 
singh or that the hole in the shirt 
which could only be caused by a revol- 
ver bullet could not have been caused 
by Sohrab because the pieces found 
in the bedy of Sobalsingh were not 
from the revolver but are pellets 
fired from a gun. The evidences 
of Madhosingh P. W. 1, the father 
of the deceased and the other wit- 
nesses Arjun P, W. 2, Kishandas 
P. W. 6, Babulal P. W. 381 were 
disbelieved. Of the seven incised 
injuries, most of them were post- 
mortem wounds as spoken to by Dr. 
Pawar and at any rate the story that 
Bashir and Sardar stabbed Sobalsingh 
with knives was not to be believed. 
The Sessions Judge came to the con- 
clusion, even though the ballistic ex- 
pert had not been asked to give his 
opinion by reference to the autopsy 
report, from at least the first set of in- 
juries found on Sobalsingh on the ab- 
domen, on the back, and on the epigas- 


1972 


tric region that they were not the rerult 
of the deceased having been shot wile 
lying, face up, on the ground; the pel- 
lets came out of the body at a higher 
level than the level at which they rad 
entered the body which would skow 
that the person who shət should have 
been at a considerable lower level tian 
the victim, unless it be that the la-ter 
was bending or the former kneeling; 
the evidence, however, shows that the 
incident happened on even ground and 
no one speaks of anybody bending or 
kneeling, nor can it be a case where 
the victim was held by a person other 
than the shooter; even the second set 
of injuries were held not to have b=en 
probably inflicted while the vicim 
was lying on the ground and assaihnt 
was standing: from the pellets extrect- 
ed from Nadar’s hands, they could not 
have been caused in the manner spozen 
to by the witnesses; and the story of 
firing with the pistol forms such an 
integral part of the stcry of the’ pro- 
secution case as a whole, it would be 
unsafe to believe the witnesses in ~his 
regard, whether in respect of pistol or 
generally. 

6. The High Cotrt noted thata 
number of contradictions were poirted 
out in the account given by the 2ye 
witnesses P.W. 3, P.W. 4, P.W. 5, E.W 
6 P. W. 7 and P., W. 31 and that 
the prosecution has not been eble 
to explain the injury which Nadar 
had on the palms of his hands 
which injuries, according to the 
High Court, indicated that he was 
protecting himself against gun fire. 
. It is also observed that the contradic- 
tions were not minor as they relate to 
the spot of the murder, the fields 
through which the accused passed and 
the manner in which the killing took 
place. There is also the question of 
incompatibility with the medical evi- 
dence regarding the distance from 
which the gun was shot and the way 
it was shot. It was of the view that 
the incised wounds were more likely 
to have been caused after death and 
the likelihood of a false story of lmi- 
ves of the assailant cannot be ruled eut. 
As regards firing of a pistol, there is 
absolutely no corroboration and _ the 
evidence was characterised as a mrth. 


The- hole in the shirt could have b2en ` 


only caused by the firing of the pi:tol 
and nothing collected on the spot show- 
ed that Sohrab fired a pistol or he žir- 
ed a pistol on Sobalsingn. The story of 
the pistol was, therefore, discarced. 
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Notwithstanding these findings, the 
High Court found that there was unan- 
imity in the evidence of all the wit- 
nesses that Sohrab fired the fatal shot 
or shots with a gun given by Nadar. 
This was corroborated by the medical 
evidence which indicates that the in- 
juries on the deceased were due to gun 
shot injuries. There is also the evi- 
dence of the incident having taken 
place in a field in which the deceased 
was found and there was unanimity on -~ 
the point that Nadar handed over the 
gun to Sohrab and Sohrab fired a shot 
on Sobalsingh who fell down after 
which a second shot was fired. The 
version of the accused that the gun 
shot injuries were caused accidentally 
will not be believed. The de- 
fence story that Nadar was easing him- 
self when he was attacked all of a 
sudden after which a scuffle between 
Sohrab and Sobalsingh took place 
resulting in the accidental firing of the 
gun was difficult to comprehend. The 
High Court however dealt with the 
several contentions urged in respect of 
the story that Nadar had handed a gun 
to Sohrab which he could have easily 
fired himself or that Nadar who is said 
to have caught Sobalsingh from behind 
should have been the first to have 
been injured, or that the directions of 
the injury on Sobalsingh indicates that 
the firing was from below when Soh- 
rab was at a higher level, or that the 
witnesses could not have been seen 
from the place where they were or that 
Sohrab fired at Sobalsingh, or that he 
fired it when its barrel was at a dis- 
tance of 11/2 cubits from Sobalsingh 
were all discussed, but they were not 
considered to throw any doubt on the 
main version of the eye witnesses that 
it was Sohrab who had fired the gun 
while Nadar held the deceased. The 
conclusions of the High Court have 
been set out as under: 


“The argument that the shooter 
should have been at a level lower than 
the victim and such a state ħas not 
been told by witnesses. Rather the 
story clearly excludes such a possibi- 
lity has no doubt some merit if we ac- 
cept the story of the prosecution wit- 
nesses as told by them. We do not fully 
accept the same. In fact they saw the 
incident from a distance and the de- 
tailed descriptions are all inferences as 
even admitted by one of them. A man 
running for life and a mare following 
would be away quite far from the wit- 
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nesses. Number of fields mentioned 
by the witnesses intervened the wit- 
nesses and the spot. In fact it has been 
a point taken up by the defence that 
on account of the distance they could 
not see. What we feel is they could 
see the broad facts. Sohrab’s running 
on a mare, broad and easily visible ac- 
tions that one could see from a dis- 
tance. The rest of the details are ima- 
ginations and inferences. Nadars in- 
juries on his palms cannot be explain- 
ed strictly on the basis of the prosecu- 
tion version; but as we have seen the 
details are unbelievable we can only 
say the witnesses could not see how 
the injuries on Nadar’s palms were 
received. They were received undoubt- 
edly on the spot and when gun was 
fired. Sobalsingh was no doubt held or 
appeared to have been held by Nadar 
from a distance. He must have tried to 
move. that movement was responsi- 
ble for injury to his palms. The un- 
assailable story therefore remains is 
that Sohrab fired a gun at Sobalsingh 
and Nadar handed over the gun to 
an Both of them are therefore guil- 
yo 

In the above view it was held that both 
Sohrab and Nadar were guilty of an 
offence of murder under Section 302 
read with S. 34. 


T. We have at some length 
pointed out that the Sessions Judge 
and the High Court were in agreement 
on certain aspects of the case in res- 
pect of which witnesses tried to em- 
bellish and exaggerate. But that by it- 
self, in our view, does not assist the 
accused, nor can the broad features of 
the evidence of the prosecution case be 
doubted in respect of the version that 
on the day of the occurrence both the 
appellants and the deceased were in the 
field where the dead body was found 
that Sohrab was riding a mare that he 
chased the deceased, that Nadar came 
with a gun and handed it over to Soh- 
rab and that Sohrab fired at the de- 
ceased, which also caused injury to 
Nadar. The position of the eye-wit- 
nesses in relation to the occurrence 


may have been such that all the de- 


tails could not have been noticed, but 
that the salient features of the pro- 
secution story. was true is established 
by the evidence of the eye-witnesses. 
It appears to us that merely because 
there have been discrepancies and con- 
tradictions in the evidence of some or 
all of the witnesses does not mean that 
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the entire evidence of the prosecution 
has to be discarded. It is only after 
exercising caution and care and sifting 
the evidence to separate the truth from 
untruth, exaggeration, embellishments 
and improvement, the Court comes to 
the conclusion that what can be ac- 
cepted implicates the appellants it will 
convict them. This Court has held 
that falsus in uno falsus in omnibus is 
not a sound rule for the reason that 
hardly one comes across a witness 
whose evidence does not contain a 
grain of untruth or at any rate exag- 
geration, embroideries or embellish- 
ments. In most cases, the witnesses 
when asked about details venture to 
give some answer, not necessarily true 
or relevant for fear that their evidence 
may not be accepted in respect of the 
main incident which they have witness- 
ed but that is not to say that their evi- 
dence as to the salient features of the 
case after cautious scrutiny cannot be 
considered though where the substra- 
tum of the prosecution case or mate- 
rial part of the evidence is disbeliev- 
able it will not be permissible for the 
Court to reconstruct a story of its own 
out of the rest. It is also urged that in 
an appeal against acquittal, the Appel- 
late Court must consider the reasons 
which impelled the Trial Court to ac- 
quit the accused but whereas in this 
case the High Court having agreed 
with most of the conclusions arrived at 
by the Sessions Judge it could not re- 
verse the order of acquittal. The Privy 
Council case in Sheo Swarup v. King 
Emperor, AIR 1934 PC 227 (2) and the 
judgment of this Court adopting the 
view enunciated therein have been 
referred to us. It is now well esta- 
blished that under Sections 417, 418 
493 of the Code of Criminal Procedure, 
the High Court has full power to re- 
view at large the evidence upon which 
the order of acquittal was founded and 
to reach the conclusion that upon that 
evidence the order of acquittal should 
be reversed. No limitation should be 
placed upon that power unless it he 
found expressly stated in the Code. 
But in exercising the power conferred 
by the Code and before reaching its 
conclusions upon fact, the High Court 
should and will always give proper 
weight and consideration to such mat- 
ters as (1) the views of the trial Judge 
as to the credibility of the witnesses; 
(2) the presumption of innocence in 
favour of the accused, a presumption 


~ 
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certainly not weakened by the fact that 


he has been acquitted at his trial; (3) 
the right of the accused to the benefit 
of any doubt: and (4) the slowness of 
an appellate Court in disturbing a find- 
ing of fact arrived at sy a Judge who 
had the advantage of seeing the wit- 
nesses. This principle ‘was adopted in 
Sanwant Singh v. State of Rajasthan 
(1961) 3 SCR 120 = (AIR 1961 SC 
715); in M. G. Agarwal wv. State of 
Maharashtra, (1963) 2 SCR 405=(AIR 
1963 SC 200) and it was pointed out 
. that the different phraseology used in 
the earlier judgment of this Court such 
as “substantial and compelling re- 
asons”, “good and sufficiently cogent 
reasons” and “strong reasons” are not 
intended to curtail the powers of the 
Appellate Court in an appeal against 
the acquittal. to review the entire evi- 
dence and to come to its own conclu- 
sion but in doing so it should not only 
consider every matter on record hav- 
ing a bearing on the questions of fact 
and the reasons given by the Court be- 
low in support of its order of acqui- 
ttal in arriving at a conclusion on 
those facts but should express the rea- 
sons in its judgment, which led it to 
hold that the acquittal was not justi- 
fied. In those cases it was pointed out 
by this Court that the principles laid 
down by the Judicial Committee in 
Sheo Swarup case, AIF. 1934 PC 227 (2) 
afford a correct guide of the Courts 
approach to a case disposing of such 
appeal. We have in this case -shown 
earlier the High Court did consider all 
aspects considered by the Sessions 
Court with most of which it also con- 
curred. It, however, dealt with some 
of the aspects in which Sessions Court 
had not given a clear cut finding and 
in fact that Court had lost itself in 
a maize of contradictions and omitted to 
consider the overwhelming evidence 
that Sohrab had fired the fatal shot at 
Sobalsingh with the gun given by 
Nadar. Both Sessions Court as well as 
the High Court rejected the story of 
Nadar that he was -ur.nating when he 
received the injuries and both of them 
further rejected the story that the gun 
went off in the struggle. Once 
the Sessions Judge had rejected 
the defence story, he should have 
considered the evidence of the pro- 
secution that Sohrab had fired the 
gun given by Nadar and fired it 
at Sobhalsingh but if it did not ac- 
cept that story, it could have given a 
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reason for not doing so. But as we said 
earlier it was overwhelmed by the 
various contradictions and failed to 
consider what effect it had on the unan- 
imous version of the prosecution 
witnesses that Nadar had given the gun 
to Sohrab and Sohrab had fired with 
it at Sobalsingh. Within an hour of 
the incident, an F.IL.R. was lodged in 
which the main story as spoken to by 
the witness was given. In it the in- 
pe Mahadeo had stated as fol- 
OWS: 


“I saw that Sohrab caught Sobal 
on the boundary line of the field of 
Chensingh and Nadar came with a gun 
from the side of the cart. Bashir and 
Sardar came there running from the 
side of the cart road and reached there. 


-Nadar gave the gun to Soharab and 


caught Sobal and Soharab fired at the 
back of Sobal. As a result of which 
Sobal fell down and he made another 
fire at him while fallen. Sardar and 
Bashir struck blows with knives hav- 
ing knelt on Sobal to kill him while 
fallen. After this Soharab got on his 


mare and went with Nadar, Bashir and 


Sardar to the place where the cart of 
the wife of Kudarat was parked and 


-from there they went towards Panod.” 


Though in so far as the part played by 
Sardar and Bashir as stated therein 
has not been accepted with respect to 
the other part the evidence of the eye 
witnesses fully agrees with the -version 
given inthe F.I.R. The salient features 
of the evidence of the prosecution case 
are not really denied by the appellants 
Soharab and Nadar. Sohrab admitted 
that they had started at 7 A-M. to at- 
tend the Court, that he was on the 
mare, that Nadar, his sister-in-law, 
servant Gabbu and one child were go- 
ing in a cart, that they had a dispute 
with Chhogya Chamar and he was 
going ahead of them, and that the cart 
was behind him. The prosecution wit- 
nesses have also deposed to these facts. 
What the accused: Sohrab says there- 
after is that he had heard the sound of 
the firing of the gun. He got down 
from the mare and saw, in the mean- 
time one more fire was shot. He saw 
that Nadar was running away towards 
North and Sobalsingh was following 
him. He got to him on the mare. At 
that time Sobalsingh was filling a car- 
tridge in the gun. He jumped off from 
the mare and caught hold of the gun. 
Sobalsingh caught the gun from the 
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side of the barrel and tried to get hold 
of him. While Sobalsingh and he were 
both trying to catch hold of the gun, 
the gun fired and Sobalsingh fell down. 
We find the following narration by 
Schrab thereafter to be significant. He 
says: 


“I dropped the gun. As it fell down 
again fired. Blood was coming out of 
the hands of Nadar. I went to Kadava 
being afraid where I have relatives. I 
told .Nadar to go and make a report 
at the Police Station, I got myself 
relieved of the fear and then after two- 
three days I myself went to the Police 
Station.” 


This statement shows that the gun was 
in his hands and it is only after that 
two shots emanated from it. Of course, 
according to the accused’s version, it 
went off when Sobalsingh and he 
were struggling with it and again 
when he dropped it. That Nadar 
was injured as a result of that 
gun shot was also not denied. How- 
ever, when Nadar was running away, 
he was injured on the palms is not 
denied. 


8. Nadar in his statement also 
admits that on the day of the occur- 
rence Gabbu, his sister-in-law and he 
was going to attend the datad fixed 
in the case of Chhogya Chamar 
at Sawer, that Sohrab had start- 
ed on a mare before them, that 
their cart came ahead of Maha- 
raiganj, that behind the cart at 
some distance Sobalsingh and Chhogya 
were coming, that Sobalsingh had a 
gun in his hands, and that he (Nadar) 
got down from the cart and sat for 
urine in a field at some distance. At 
once a gun was fired. It struck on 
his hands, and he lay down facing the 
sky. One more fire was shot but it 
did not strike him. He got up and ran 
and cried out “save, save”. Sobalsingh 
came behind him. He ran and went 
towards the cart. Having sat in a cart 
he came to Sawer with his sister-in- 
Jaw and from there he sent her to 
Khajrana by a motor bus, and went to 
the Police Station to lodge a report. 
There the Sub-Inspector gave him 
beatings and did not record his report. 
Now, according to the version of this 
accused, the very first shot had in- 
jured his hands and he lay down fac- 
ing the sky. But according to the ver- 
sion given by Sohrab after he heard 
the fire from the gun, he saw that 
Nadar was running away towards the 
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north, but this is not spoken to by 
Nadar, who says he fell down with his 
face upward. The second shot accord- 
ing to Sohrab was the one which went 
off in the struggle and the third shot 
was the one which went off when he 
dropped the gun and it was then that 
he saw blood was coming from the 
hands of Nadar. The statements of 
these two accused, as we have said ear- 
lier, lend further credence to the evi= 
dence of the prosecution that the inci- 
dent took place as alleged in the field 
where Nadar and Sobalsingh were pre- 
sent, that there was a fire from the gun 
as a result of that fire and the subse- 
quent one, Sobalsingh died. That the 
shot was fired when the gun was in 
the hands of Sohrab, is spoken to by 
all the witnesses and the Hish Court 
is justified in coming to the conclusion 
that Sohrab had fired it deliberately 
at Sobalsingh. The version of the ac~ 
cused Sohrab also lends support to it. 
The actual fatal shot was fired when 
the gun was in the hands of Sohrab as 
a result of scuffle or deliberately and 
the second shot also occurred when the 
gun was in the hands of Sohrab, whe- 
ther it was fired on it being dropped or 
deliberately as spoken to by the wit- 
nesses. As we stated earlier both the 
Sessions Judge as well as the High 
Court have disbelieved that the firing 
of the gun was accidental as a resul 
of which Sobalsingh was killed. In our 
view, the defence version does not fit 
in with the post-mortem report or the 
evidence of the Doctor who conducted 
it. Even on the statement cf the ac- 
cused the theory that the shooter was 
at a lower level of the victim or the 
victim was kneeling is not borne out 
by anything in the medical evidence. 
Injury number (1) is sought to be link- 
ed with injury (xi) by pointing out 
that the latter is an entry wound and 
the former exit wound of that entry 
wound. It has not been pointed out to 
us nor could we find any justification 
for this assumption from the doctor’s 
evidence. All that was said is that one 
was an entry wound and the other exit 
but that does not mean that the 
exit wound (1) is that of the entry 
wound (xi), No probe was made and 
nothing was spoken to in this regard. 
In these circumstances in what posi- 
tion the gun was fired or in what posi- 
tion assailant and the victim were 
poised, it is difficult to determine from 


the evidence, 


1972 
9. Tn this view, we confirm the 
fudgment of the High Court and dis- 


miss the appeal. | 
Appeal dismissed. 
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_ The Malankara. Rubber and ~ro- 
@uce Co. Ltd. etc., Pet:tioners v. *tate 
of Kerala and others, ete., Respond=nts. 


Writ Petns. Nos. 217, 132 to 134, 
149, 167, 168, 209 and 516 of 1970, D/- 
28-4-1972. 


(A) Kerala Land Beforms Act (1 
oï 1964) (as amended by Act 35 of 1369), 
S. 82 — Reduction of ceiling area by 
the Amending Act is mot hit by Arti- 
cie 31A (1) Second proviso — (X-Ref: 
Constitution of India, Art. 31-A). 

Reduction of ceiling area by the 
Amending Act 
proviso to Article 31-A (1) on the 
ground that compensation equal to 
the market value of the difference be- 
tween ceiling area fixed by the 1964 
Act and the Amending Act has not 
been provided for, because ‘the ceiling 
limit applicable to him under any law 
for the time being in force” in Arti- 
cle 31-A refers only to the limit im- 
posed by the law wh:ch fixes it and 
not any earlier law which is amended 
or repealed. (Paras 35, 54) 


(B) Kerala Land Reforms Aci (1 
of 1964) (as amended by Act 35 of 1359), 
S. 83 — Imposition of ceiling area on 
incorporated bodies is valid. 

It was open to the legislature to 
provide a ceiling for all land ho_ders 
whether incorporated cr not and mere- 
Iy because the 1964 Act did not touch 
these incorporated bodies no obje:tion 
can be taken to their being browght 
within the fold by the Amending Act. 

(Par. 36) 

XC) Kerala Land Reforms Act ‘1 of 
4964) (as amended by Act 35 of 1969), 
S. 96 (1A) — S. 96 (1A) means only 
reservation of land for such pablic 
purpose as would bring about agrarian 
reform — (X-Ref: ‘Constitution of 
India Art. 31-A) — AIR 1971 Ker 98 
(FB) Approved. 
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Section 96 (1A) means only reser- 
vation of the land for such public pur- 
poses as would bring about agrarian 
reform as any acquisition under Arti- 
cle 31A of the Constitution for any 
public purpose other than falling under 
the expression “agrarian reform” can- 
not be considered as having in protec- 
tion of that Article. (Para 38) 


(D) Kerala Land Reforms Act (1 
of 1964) (as amended by Act 35 of 1969), 
Ss. 86 and 2 (55) — Direction for com- 
pulsory purchase in favour of Kudiki- 
dappukarans or those deemed to be 
such under S. 96 Expl. cannot be ques- 
tioned under Art. 31A of the Constitu- 
tion — (X-Ref.:— Constitution of 
India, Art. 31-A). 

The direction for compulsory pur- 
chase in favour of kudikidappukarans 
or those deemed to be such under Expl. 
to S. 96 on estates cannot be question- 
ed under Art. 31A of the Constitution 
because substantially these provisions 
were contained in Act of 1964 which 
received protection under Art. 31-B by 
inclusion in the Ninth Schedule. 

(Para 4? 

(E) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S.96, Expl.—Provision that Kudikida- 
ppukaran or his tenant would be deem- 
ed to be landless agricultural labourer 
being protected under Art. 31-B of 
Constitution is beyond question. 


The provision in Expl. to S. 96 that 
a kudikidappukaran or his tenant 
would be deemed to be a landless agri- 
cultural labourer if he did not possess 
any other land is beyond challenge in- 
asmuch as it was contained in the 1964 
‘Act which had the protection of Arti- 
cle 31-B read with Ninth Schedule to 
the Constitution. (Para 43) 


(F) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969), 
S. 96 — Any scheme envisaging impro- 
vement of lot of kudikidappukaran and 
grant of permanent rights to them 
would come within ‘agrarian reform’ 
— (X-Ref: Constitution of India, Arti- 
cle 31A). 1971 Ker. L.T. 709 Approved. 
AIR 1950 Mad 487 and ILR (1957) 
Kerala 815, Ref. (Para 45) 


(G) Kerala Land Reforms Act (1 
of 1964) (as amended by Act 35 of 
1969) S. 80A — Provision for purchase 
by kudikidappukaran of their kudiki- 
dappus for consideration less than the 
market value of the land is hit by 
Second Proviso to Art. 31A of the Con- 
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stitution—(Constitution of India, Arti- 
cle 31A). 


The provision in S. 80A for pur- 
chase by kudikidappukaran of their 
kudikidappus for consideration less 
than the market value of the land 
when the same was below the ceiling 
area fixed under the Act and within the 
area in the personal cultivation of the 
landlord would þe hit by the Second 
Proviso to Art. 31-A of the Constitu- 
tion. (Para 46) 


(H) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 81 — Lands which are interspersed 
between sites of commercial undertak- 
ings and house site in municipalities 
with lands surrounding them are not 
agricultural lands fit for acquisition 
under the Act — (X-Ref: Constitution 
of India, Art. 31A). (Paras 48, 54) 


(I) Constitution of India, Art. 32— 
Petitioner claiming that he is not af- 
fected by Kerala Land Reforms Act 
1964 as amended in 1969 must esta- 
blish that the lands held by him and 
mentioned in the petition were not 
estates. - (Para 54) 


(J) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 1 — So far as the provisions of Act 1 
of 1964 are concerned the same cannot 
be challenged under Art. 31A of the 
Constitution by reason of its inclusion 
in the Ninth Schedule of the Constitu- 
tion — (X-Ref: Constitution of India 
Art. 31A). (Para 54) 


(K) Kerala Land Reforms Act (1 of 
1964) (as amended -by Act 35 of 1969) 
S. 81 (1) and S. 2 (44) — The provisions 
of the Act withdrawing protection to 
pepper and areca plantations cannot be 
challenged under Art. 14 of the Consti- 
tution if the lands were estates within 
the meaning of Art. 31-A (2) (a). (X-Ref 
Constitution of India, Art. 31A). AIR 
1962 SC 723, Rel. on. (Paras 27, 54) 


(L) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 81 — The Act is not discriminatory 
with regard to cashew and cocoanut 
gardens and does not violate Art. 14 of 
the Constitution — (X-Ref: Constitu- 
tion of India, Art. 14). (Paras 27, 54) 


(M) Kerala Land Reforms Act (1 
of 1964) (as amended by Act 35 of 1969) 
S. 81—Withdrawal of exemption from 
lands contiguous to rubber planta- 
tions by the Amending Act cannot be 
challenged on ground of its being in 


M. R. & Produce Co. v. State of Kerala 


A. I. R. 


conflict with Rubber Act 1947 or under 
Art. 31A of the Constitution — (X-Refs 
Constitution of India, Art. 31-A). AIR 
1956 SC 676 and AIR 1968 SC 1395, 
Rel. on. (Paras 51, 54) 


(N) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 81—Forest lands and jungles and 
uncultivable waste lands would - be, 
exempt from acquisition only if they 
are not included within an estate con~ 
sisting inter alia of lands held for agri- 
cultural purposes—Private forests are 
specially exempted from acquisition. 
(X-Ref: Constitution of India, Arti- 
cle 31A). AIR 1967 SC 661 Rel. on. _ 

(Paras 52, 54) 


(O) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 81 — Dairy farms and pastures if 
they are parts of estates are not ex- 
empt under the Act. (Paras 52, 54) 


(P) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 8i—Lands planted with eucalyptus 
or teak are agricultural lands and so 
are not exempt under the Act but lands 
covered by eucalyptus or teak grow- 
ing spontaneously as in a jungle or 
forest cannot be acquired. 


(Paras 53, 54) 


(Q) Kerala Land Reforms Act (1 
of 1964) (as amended by Act 35 of 1969) 
S. 96 — The provisions for settlement 
ef tenants of Kudiyaruppus or kudiki- 
dappukars in small holdings would. be 
covered by agrarian reform or purposes 
ancillary thereto — (X Ref. Constitu- 
tion of India, Art. 31-A). (Para 54) 
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AIR 1971 Kerala 98 = 
1970 Ker LT 659 (FB) Narayanan 
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AIR 1971 Ker 314 = 1971 Ker 
LJ 461 (FB), Narayanan Damo- 
daran v. Narayana Panicker 29 
1971 Ker LT 709=1971 Ker LR 
359, Mariam v. Ouseph Xavier 44 
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The Judgment of the Court was 
delivered by 
MITTER, J.:— This is a group of 
nine writ petitions challenging the 
vires of the Kerala Lend Reforms Act, 


44 


5t 


. 1963 (Act 1 of 1964) as amended by the 


Kerala Land Reforms (Amendment) 
Act, 1969 (Act 35 of 1969) with the 
object of preventing the State from 
acquiring lands in the possession of 
the petitioners in excess of the ceilings 
imposed thereunder. 

2. The details of the holdings 
of the petitioners are briefly as fol- 
lows: 

Writ Petition No. 117/1970. 

3° Petitioner company owns a 
block of land Ac. 2313—00 in extent 
out of which Ac. 1818—00 were planted 
with rubber trees, Ac. 30-00 with pep- 
per, Ac. 5—50 with arecanut, Ac. 
2960—00 under cocoanut, Ac. 12—50 
under paddy, Ac. 25—90 under nutmeg 
and fruit trees, the rest being jungle 
and waste. 

Writ Petition No. 132/70. 

4. Petitioner a citizen, owns 
Tand in Kasargod talux consisting of 
Ac. 21—00 under cocoanut, Ac. 6—00 
paddy land and Ac. €4—00 dry land. 
He also leased out Ac. 91—00 of land 
to tenants. He owns jointly with his 
brother an arecanut garden of Ac. 5—50 
cocoanut plantation of Ac. 49—00 and 
cashew plantation of Ac. 25—00. 


Writ Petition No. 133/1970. 

5. Petitioner owned lands in 
Kasargod taluk Ac. 9—94 in extent 
which has been usufructuarily  mort- 
gaged for a long time. 

Writ Petition No. 134/1970. 

6. Petitioner is a ryotwari pat- 
tadar holding pepper garden Ac. 30-00 
arecanut Ac. 45-00, rubber estate Ac. 
445-00 cashew plantation Ac. 25-00, 
cocoanut garden Ac. 44-00 and paddy 
lands of Ac. 2-00, all under personal 
cultivation. He has also leased out 


garden and arecanut garden etc. 
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Ac. 673-00 of dry land to tenants. Be- 
sides the above he cultivates as lessee 
Ac. 26-00 of pepper garden and owns 
with his brother Ac. 22-00 of pepper 
He 
also owns. with other members of his 
family Ac. 19-00 of land set apart and 
used as dairy farm. ` 


W. P. No. 137/1970. 


T. Petitioner is a matadhipati 
in Kasargod taluk: extent of lands: 
Ac. 348-00 of paddy, Ac. 114-00 of 
garden land under cocoanut and areca- 
nut, Ac. 69-00 leased out to tenants and 
Ac. 219-00 of dry land bearing cashew 
etc. are also leased out. 


W. P. No. 149/1970 


8. The two. petitioners owned 
Ac. 95-00 of land in District of Trichur. 
They also owned Ac. 58-00 in Village 
Azhikkode and Ac. 154-00 in Village 
Kadappuram and all the lands are used 
for. cocoanut plantation. It is stated 
in Paragraph 2 of the petition that the 
petitioners have employed a large 
number of kudikidappukarans' either 
as watchmen or workers to look after 
the lands. 

- W. P. No. 167/70. 

9. Petitioner -is a Private 
Limited Company and Petitioner No. 2 
is a director and shareholder. Peti- 
tioner owns ‘rubber plantations of 
Ac. 22-00, cashew Ac. 65-00, pepper 
Ac. 16-00, arecanut Ac. 58-00, cocoanut 
Ac. 13-00, paddy land Ac. 5-50, carda- 
mom Ac. 305-00, cocoanut Ac. 5-50, 
teak Ac. 36-00, eucalyptus Ac. 530-00. 

W. P. No. 168/1970 


- 10. Petitioner owns Ac. 3888-00 
of which Ac. 3000-00 are private forest 
and Ac. 400-00 under rubber. There 
are also cocoanut gardens, arecanut 
gardens, teak and eucalyptus planta- 


tions. a 
W. P. No. 207/70. 
11. Petitioner owns lands in 
Kasargod taluk in excess of the ceiling 
area. 


W. P. No. 516/70. 
. 12. The petitioner owns Ac. 2-69 


of land out of which Ac. 1-21 is his resi- 
dential compound containing several 


“buildings. He also owns Ac. 1-84 of 


paddy land in his direct possession 
besides a few tenants holding property 
under him. In the said land of 
Ac. 2-69 there are nine kudikidappukars 
(respondents 3 to 11) to each of whom 
he will have to transfer 10 cents of 
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land if Section 80-A of the Act is en- 
forced. The buildings occupied by 
these respondents do not lie close to 
one another but are spread all over the 
property and parcelling out 10 cents 
of land to each of them in terms of the 
provisions of the Act with valuable 
cocoanut trees will destroy the utility 
of the petitioner’s property permanent- 
Ty. According to the petition the Act 
in so far as it makes provision for the 
compulsory transfer of lands under the 
petitioner’s personal cultivation to 
kudikidappukar is not a law of acquisi- 
tion within the meaning of Article 31-A 
and as such is not entitled to protec- 
tion under that Article. The petition 
however shows that the lands are 
situate in a Panchayat area. 

13. Most of the petitioners do 
not give any indication of their title to 
the lands which are the subject-matter 
of the petitions. They all apprehend 
that the Act as it stands will affect their 
holdings. In the counter affidavit of the 
State there is a bald statement that the 
lands owned or held by the petitioners 
come within the meaning of the expres- 
son ‘estate’ as defined in Article 31-A (2). 

14. In Writ Petition 167 of 1970 
there is an admission that the proper- 
ties stand in the names of the petitioners 
as ryotwari pattadars. 


15. In substance the complaint 
of the petitioners is that the ceil- 
ings fixed are arbitrary that plan- 
tations of cashew areca and pep- 
per and even gardens of cocoa- 
nut cannot be acquired. The fur- 
ther complaint is that the Act is a com- 
posite Act intended to affect all tne 
lands whether agricultural or not and 
to be used for purposes, some of which 
would not come under agrarian reform. 


16. As regards the nature of the 
title to the lands. i.e. whether 
they constitute estates or not within 
the meaning of Article 31-A_ (2), 
it would be difficult to come to 
any conclusion with regard to lands 
of some of the petitioners. In the 
normal course of things we would 
expect petitioners who were faced with 
acquisition of their lands under statutes 
seemingly under the protection of Arti- 
cle 31-A to state clearly why their hold- 
ings were not estates so as to be with- 
out the State’s power of acquisition for 
the purpose of agrarian reform. This 
series of petitions was heard after the 
disposal of various applications under 
Article 226 of the Constitution dis- 


posed of by a Full Bench of the 
Kerala High Court. It is worthy of 
note that in Paragraph 5 of that 
J udgment of the Chief Justice concur- 
red in by another learned Judge, the 
opening sentence runs: 


“The lands held by the several 
petitioners are undisputably estates 
within the meaning of Article 31-A 
of the Constitution.” 

The third learned Judge who deliver- 
ed a separate judgment stated in para- 
graph 99 that 


“the lands involved in these peti- 
tions are estates within the meaning 
of Article 31-A has been practically 
admitted by counsel appearing in 
these cases.” 

We may also note that in Purusho- 
thaman Nambudri v. The State of 
Kerala 1962 Supp 1 SCR 753 = (AIR 
1962 SC 694) this Court came to the 
conclusion that Pandaravaka Verumpat- 
tomdars and Puravaka tenures which 
were originally situate within the erst- 
while State of Cochin but came to form 
part of the Kerala State were estates 
within the meaning of the expression 
used in Article 31-A (1) (a). 


| 17. Lands which are held or 
Tet for the purpose of Agriculture — 
as undoubtedly most of these lands 
are, being covered with rubber, coffee 
ete., if held under a single tenure which 
could be said to be equivalent to an 
estate — would come under Arti- 
cle 31-A (2) (iii), but waste lands, 
forest lands, land for pastures or sites 
of buildings and other structures 
occupied by cultivators of land ete. 
would only be out of the purview of 
Article 31-A (2) if they are held on 
independent tenures and are not parts 
of land held or let for purposes of 
Agriculture or for purposes ancillary 
thereto. This is the result of the 
decision of this Court in U. P. State 
v. Raja Anand (1967) 1 SCR 362 = 
(AIR 1967 SC 661). In that case it 
was held that in the case of a grant 
of the nature of a jagir or inam its 
acquisition for the purpose of agrarian 
reform would be protected under 
Article 31-4 in spite of the fact that 
hundreds of square miles of forest 
land were comprised therein. The 
Court also held that forest lands, or 
waste lands etc. would not be deemed to 
be estates within Clause (iii) (2) of Arti- 
cle 31-A unless the same were held 
or let for purposes ancillary to agri- 
culture. 


1972 


18. The impugned Acts are not 
the first enactments of the Sta-e to 
divert lands from the hands of -arge 
owners for distribution among less 


favoured people. The density of 
population, a substantial po-tion 
whereof is landless, coupled with 
the high rate. of unemploy- 
ment, have always been a headache to 
the State of Kerala. To relieve 


latter evil at least partially, the State 
embarked upon legislation very soon 
after the Reorganisation of States in 
1956. The Kerala Agrarian Relations 
Bill was introduced in the Kerala L2gis- 
lative Assembly in December 195% and 
was passed by it in June 1959. Ulti- 
mately after some modification m re- 
ceived the assent of the Presidert in 
January 1961 and was intituled the 
Kerala Agrarian Relations Act, 1960. 
Its object was to provide for accuisi- 
tion of certain types of Agriculzural 
lands in the State bevond the specific 
maximum extents laid down ir the 
statute.. It was attacked on vacious 
grounds in this Court by two groups 
of Writ petitions filed in 1961. The 
Act was struck down by this Court in 
the second group of petitions resort- 
ed in Karimbil Kunhikoman v. State 
of Kerala, 1962 — Supp (1) SCF 829 
= (AIR 1962 SC 723). The ground 
urged relevant for our present pur- 
pose was that the Act exempted planta- 
tions of tea, coffee, rubber and carda- 
mom from certain ceiling provision; but 
no such exemption wes provided -or in 
the case of plantations of areca and 
pepper and as such was violative of 
Article 14. The basis of this decision 
was that the lands held by ryorwari 
pattadars which came to the Staze of 
Kerala by virtue of the States Reorga- 
nisation Act from the State of Madras 
were not estates witain the meening 
of Article 31-A (2) (a) of the Constitu- 
tion and therefore the Act was not pro- 
tected by Article 31-A in respect taere- 
of. It may however be noted that o1 the 
same date on which the above -udg- 
ment was rendered the same Fench 
held in (1962) Supp 1 SCR 753 = (AIR 
1962 SC 694) (Supra) that the vaidity 
of the Act could not be questioned by 
persons holding lard on Purevaka 
tenure or Pandaravaka Veruvupettam 
tenure which satisfied the test as to 
what constituted an estate under Arti- 
cle 31-A (2) (a) of the Constitution. 


19. Chapter II of the 1960 Act 
provided for the carrying out o= the 
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purposes of the Act in two stages: 
in the first stage, the property of the 
land-owner was vested in the State 
and thereafter the tenant was given 
the right to acquire the property from 
the State. The scheme of Chapter I . 
was to provide fora ceiling and any 
land in excess of the ceiling was to vest 
in the Government. The land so vested 
could be assigned to persons who did 
not possess any land or possessed land 
less than Ac. 5-00 of certain type. 


20. Tt was held by this Court 
in Karimbil Kunhikoman’s case, (1962) 
Supp 1 SCR 829 = (AIR 1962 SC 
723) that the main purpose of the Act 
was to do away with the intermediaries 
and to fix a ceiling and give the excess 
lands, if any, to the landless or those 
who had land much below the ceiling. 
The Court held that the lands held by 
a ryotwari pattadar who had come to 
the State of- Kerala by virtue of the 
States Reorganisation Act from the 
State of Madras were not estates with- 
in the meaning of Article 31-A (2) (a) 
of the Constitution and the Act was not 
protected under Article 31-A (1) from 
attack under Articles 14, 19, and 31 of 
the Constitution, With regard to the 
contention on behalf of the petitioners 
that there was no reason to exclude 
plantations of areca and pepper from 
exemption granted to other plantations 
like those of tea, coffee, rubber etc. the 
Court noted that: 

“The objective of land reform 
including the imposition of ceilings 
on landholdings is to remove all 
impediments which arise from the 
agrarian structure inherited from 
the past in order to increase agri- 
cultural production, and to create 
conditions for evolving as speedi- 
Ty as possible an agrarian economy 
with a high level of efficiency and 
productivity (See p. 178 of the Second 
Five Year Plan) ......c.cccceccess Even so, 
it is recognised that some exemptions 
will have to be granted from the ceil- 
ing in order that production may not 
suffer.” 

The main factors to be taken into 
account to decide exemptions from the 
ceiling in the Second Five Year Plan at 
p. 196 as noted by this Court were: 

(1) integrated nature of operations 
especially where Industrial and Agri- 
cultural work are undertaken as a 
composite enterprise, 

(2) specialised character of opera- 
tions, and 
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= (3) consideration from the aspect 
of Agricultural production the need to 
ensure that efficiently managed farms 
which fulfil certain conditions are 
not broken up. 


According to the Judgment it was in 
pursuance of this that the Second Five 
Year Plan recommended exemptions 
from operation of ceilings of planta- 
tions like tea, coffee and rubber, where 
they constitute reasonably compact 
areas; specialised farms engaged in 
cattle breeding,. dairying, wool raising 
etc; sugarcane farms operated by sugar 
factories; and efficiently managed farms 
which consist of compact blocks on 
which heavy investment or permanent 
structural improvements have been 
made and whose break-up is likely to 
lead to a fall in production. The same 
view was reiterated in Chapter XIV of 
the Third Five Year Plan dealing with 
Land Reform ceiling on Agricultural 
holdings. Referring to Farm Bulletin 
No. 55 relating to pepper cultivation in 
India issued by the Farm Informa- 
tion Unit, Directorate of Extension, 
Ministry of Food and Agriculture, in 
ae 1959 the Court observed 
at 


“the most important pepper pro- 
ducing State in India was Kerala where 
the cultivation was on an organised 
plantation over fairly extensive areas”. 


21. The Court also observed 
tħat the initial expenditure on laying 
out a pepper plantation could be re- 
covered only after several years. A 
similar reference was made to Farm 
Bulletin No. 14 with regard to arecanut. 
On the material before the Court 
it took the view that fixation of ceil- 
ing on arecanut garden would hamper 
production detrimental to national 
economy. Although areca and pepper 
plantations were not as widespread as 
tea, coffee and rubber plantations, the 
Court found no reason for treating 
them differently from tea, coffee, etc. 
Accordingly the Court was of opinion 
that the provisions relating to planta- 
tions were violative of Article 14 of 
the Constitution. Addressing itself to 
the question whether the provisions 
were severable, it took the view that 
(See p. 861) :— 

OP aA TN: the legislature did not 
intend that the provisions relating to 
acquisition by tenants and ceilings 
should apply to plantations as defin- 
ed in the Act, so that they may have 


to be broken-up with consequent loss 
of production and detriment to 
national economy. It seems that the 
legislature could not have intended 
in order to carry out the purpose of 
the legislation to do so even after 
breaking-up all the plantations whicħ 
existed in the State. It follows there- 
fore that the legislature could not 
have passed the rest of the Act with- 
out the provisions relating to planta- 
tions. As these provisions affect the 
entire working out of Chapters II and 
III of the Act which are the main pro- 
visions thereof, it follows that these 
provisions relating to plantations can- 
not be served from the Act and struck 
down only by themselves. Therefore, 
the whole Act must be struck down 
as violative of Article 14 of the Consti- 
tution so far as it applies to ryotwari 
lands in those areas of the State which 
were transferred to it from the State 
of Madi aS eneee 


22. The Act was also held to 
be violative of Article 14 on account 
of the manner in which the ceiling 
had been fixed under Section 58. It 
was further held to be objectionable 
on the same ground because of the 
progressive cuts imposed on the pur- 
chase price under Section 52 and the 
market value under Section 64 in order 
to determine the compensation pay- 
able to land owners or intermediaries 
in one case and to persons from whom 
excess land was taken in another. In 
the result the Act was struck down in 
relation to its application to ryotwari 
lands which had come to the State of 
Kerala from the State of Madras. 


23. However, the Legislature 
of Kerala passed a new Act known as 
the Kerala Land Reforms Act, 1963 
which became Act 1 of 1964 and amend- 
ed it further by Act 35 of 1969 which 
became effective from Ist July, 1970. 
Act 1 of 1964 was included in the 
Ninth Schedule cf the Constitution 
receiving the protection of Arti- 
ele 31-B.. Such an immunity how- 
ever did not attach to the Amending 
Act of 1969. The Act as amended 
was challenged by numerous Writ 
Petitions filed in the Kerala High 
Court. These were all decided by a 
judgment reported in Narayan Nair v. 
State, AIR 1971 Kerala 98. The con- 
clusions of the High Court may be 
Summarised as follows :— 
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1. The Act asa whole wæ a 
measure of agrarian reform. It ħad 
to be read as applicable to Agricultıiral 
land alone by the doctrine of sever- 
able application. It gct protectior of 
Art. 31-A though portions failed for 
want of that protection and could be 
challenged under ‘Arts. 14, = and 3I of 
the Constitution. 


‘2. According to the jeatned Chief - 


Justice of the High. Ccurt and one of 
his colleagues agrarian ‘reform may 
be wide enough to include amelicra- 
tive measures for Agriculturists urre- 
lated to rights in: the land but in the 
context of Article 31-A it could only 
cover measures affecting rights in 
estates. According to th2 third learned 
Judge the-scope of azrarian -refcrm 
was much wider and the objective of 
such reform justified the enactment and 
protected it under Article 31-A. 


24. The net result of the pro- 
visions relating to compensation pay- 
able under S. 72-A was that it was not 
likely to exceed a third of the market 
value of the property and even this ow 
compensation was not payable within 
a reasonable time. Even so the prcvi- 
sions under consideration being those 
for the acquisition by the State of 
rights in an estate for the purpose of 
agrarian reform they were immune 
ie attack under Articles: 14, oe and 

1 


25, In this ETA we stall 
only refer to such provisions of ihe 
Act as call for a - special attention for 
the disposal of the writ-petitions while 
others are the subject-matter of zhe 
group of appeals filed in this Cort 
from the said judgment of the Hgh 
Court. Such of the petitioners as hold 
private forests and slantations of 
rubber, coffee, cardamom or cinnamon 
can have even now no prievance wath 
regard to the tracts of land actually 
occupied by the said plantations etc. 
The definition of ‘plantation’ in -he 
Act of 1964 suffered a change by -he 
Amendment Act of 1969. Under 
Section 2 (44) of the Act of 1864 
‘plantation’? meant ary land used 
principally for the cultivation of ta, 
coffee, : cocoa, rubber, cardamom or 
cinnamon (known as Piaaewen cro Ds) 
and included — : 


(a) land ‘used for any purpose 
ancillary to the cultivation of planza- 
tion crops or for the prevaration of the 
same for the market; 
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(b) land contiguous to,. or in the 

vicinity of,. or within the boundaries 
of, the areas cultivated with planta- 
tion crops, not exceeding 20 per cent. 
of the area so cultivated and reserved 
by the said person and fit for the ex- 
pansion of. such cultivation; 
; ‘(c) Agricultural lands: interspersed 
within. the boundaries of the area 
cultivated by the said person with 
plantation crops, not exceeding such 
extent as may be determined by the 
Land Board as necessary for the protec- 
tion’ and efficient’ management. of such 
cultivation. Although not within the 
definition -of ‘plantations’ cashew 
estates having a contiguous extent of 
Ac, 10-00 or more, pure pepper gardens 
and pure arecanut gardens having 
a like extent of Ac. 5-00 or more were 
exempted from the operation of the 1964 
Act under Section 81. By the amend- 
ment in 1969 the said exemptions have 
been deleted from Section 81. Coconut 
gardens were never made the subject- 
matter of any exemption. 

26. The main arguments in 
this series of writ petitions were ad- 
vanced by Mr. Chagla in Writ petitions 


"117 and 167 of 1970 and.Mr, Setalvad 


in Writ Petition No. 134 of-1970. Coun- 
sel appearing for other writ petitioners 
adopted the arguments advanced by 
Messrs Chagla and Setalvad with some 
additions thereto. - 

— 2% . Both Mr. Chagla and Mr. 
Setalvad pursued the same line of at- 
tack against the vires of the Act. 
Their submissions were as follows :— 


= (a) Chapter ITI of the Act was not 
aimed exclusively at agrarian reform 
and as such was not saved by Arti- 
cle 31-A. In particular, even if the 
Act of 1964 got the protection of Arti- 
cle 31-B by inclusion in the Ninth 
Schedule, the amendments in the 1969 
Act are not similarly protected and 
can only be upheld if they are covered 
by Article 31-A. 

(b) By the deletion of Clauses (f) 
and (g) of Section 81 (1) by the amend- 
ment of 1969 and taking away the 


exemption given by. the 1964 Act to 


cashew estates of Ac. 10-00 or 
more and pure pepper gardens and 
pure areca gardens of Ac. 5-00 or 


more, the enactment has become vio- 
lative of Art. 14 as was pointed out in 
Karimbil Kunhikoman’s case, (1962) 
supp 1 SCR 829 = (AIR 1962 SC 723) 
(supra) and should be struck down. It 
was further said that these plantations 
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le. of cashew, pepper and areca, are 
of as much importance to the national 
economy as tea, coffee etc. which ‘have 
received protection under the Act as 
plantations and the scheme of the Act 
whereby most of these plantations will 
be decimated to support landless or 
near landless persons cannot be upheld 
on the ground of agrarian reform. It 
was argued that the State of Kerala 
taxes all plantations alike under Act 17 
of 1960. Further, Plantations Labour 
Act 69 of 1951 treats all plantations. as 
industries. Sub-division of plantations 
into two groups one of which is exem- 
pted under the Act and the other is not 
savours of discrimination and violates 
Art. 14. oo 


(c) So far as rubber estates are 
concerned lands which are not at pre- 
sent under rubber but have been set 
apart for expansion of plantations or 
are likely to, be taken up for expan- 
sion in the future cannot be acquired 
and diverted to other purposes inas- 
much as the Rubber Act of 1947 has 
declared the rubber industry to be an 
industry of national importance. The 
Parliamentary legislation under Entry 
52 of List I must have supremacy over 
State Legislation encroaching there- 
upon. 


28. Mr. Natesan learned coun- 
sel appearing for the petitioner in W. 
P. No. 149 of 1970 adopted the above 
arguments, and raised an additional 
plea for cocoanut gardens being regard- 
ed as plantations in the same way as 
tea, coffee etc. and urged that denial 
of protection to cocoanut gardens is 
discriminatory and violative of Arti- 
cle 14 on the same grounds as impell- 
ed this Court to take this view in 
Karimbil Kunhikoman’s case, (1962) 
Supp 1 SCR 829 = (AIR 1962 SC 723). 


29. Mr. Hitendranath who ap- 
peared in Writ- Petitions 132 and 133 
of 1970 adopted the arguments of Messrs 
‘Chagla and Setalvad and so far as 
writ petitions 132 and 133 were con- 
cerned, he did not press the point as 
to the invalidity of S. 4-A which had 
been struck down by the Kerala High 
Court in its judgment in Narayanan 
Damodaran v. Narayana Panicker, 
1971 Ker LJ. 461 = (AIR 1971 Ker 
314). 

(da) Mr. Chagla appearing in Writ 
Petition 167/1970 raised additional 
arguments with regard to the area of 
Ac. 530-00 planted with eucalyptus 


and Ac. 5-50 planted with teak. He 
contended that the timber from euca= 
lyptus plantation was used in rayon 
pulp manufacture and as such the 
plants were grovm for an- industrial 
purpose. 


30. Mr. J. B. Dadachanji con- 
tended that in considering Central and 
State Legislation on the same subject 
the pith and substance of the legisla- 
tion was to be looked into. He sub- 
mitted that the aim of the Rubber Act 
was to secure raw material for the in- 
dustry and the raw material was inte- 
gsrally connected with the end product 
and that if the latter was the subject 
matter of legislation by the Union any 
legislation by the State which might 
adversely affect the production of the 
raw material would encroach upon 
the field of Union Legislature. He also 
submitted that plantation was a con- 
cept which was well recognised in law 
and the legal history with regard to 
plantation had to be taken note of. He 
drew our attention to a number of 
measures passed by the Central Legis- 
lature to control various industries, 
namely, the Tea Act of 1953, the Rub- 
ber Act, 1947, the Cardamom Act, 
1955, the Coffee Act of 1942 and the 
Coir Act of 1963. The measures in all 
these Acts, according to counsel, though 
designed mainly to regulate the indus- 
try in the finished products would be 
adversely affected if the production of 
the raw material was in any way stall- 
ed or affected by the State Legislature. 


31. We may note the main 
provisions of Chapter II of the Act 
as enacted in 1964 and corsider the 
effect of the amendments introduced 
by the 1969 Act: The broad scheme 
of Chapter III of the Act of 1964 is 
epitomised by its heading “restriction 
on ownership and possession of land in 
excess of the ceiling area and disposal 
of excess lands”. By S. 81 various 
exemptions were granted. Those which 
concern us in this batch of writ peti- 
tions are sub-clauses (f), (g) and (n). 
Sub-cls. (f) and (g) relate to cashew 
estates, pure pepper gardens and pure 
arecanut gardens and (n) refers to un- 
cultivable waste lands. This last class 
of lands is not agricultural lard and 
acquisition thereof can only be justifi- 
ed under Art. 31-A if it is included in 
a tenure which can be equated with an 
‘estate’. 


32. So far as clauses (f) and (g) 
are concerned it was argued on behalf 
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of the petitioners that zhe decision of 
this Court in Karimbil Kunhikoman’s 
case, (1962) Supp 1 SCR 329=(AIR 1962 
SC 723). (supra) would still hold good 
and unless provision for exemption of 
plantations of pepper and arecanut 
were provided for the Act would suffer 
from the same defect es was pointed 
out in the judgment of this Court. 


33. In the counter affidavit of 
the State it is asserted that pepper, 
arecanut, cashew and cccoanut are not 
cultivated in the same manner as tea, 
coffee or rubber and these are essen- 


tially “homestead garden crops”. The. 


State does not admit that in Kerala 
pepper cultivation has reached the 
plantation stage or that arecanut is 
generally grown on a plantation scale 
and asserts that the cultivation of pep- 
per, areca, cashew and cocoanut is in 
the main on holdings o? less than Ac. 
5-00. It appears to us that in giving 
exemption to pure pepp2r gardens and 
pure arecanut gardens—the word 
“pure” being used to show that the 
Jands were being utilised substantially 
if not exclusively for training pepper 
vines and growing arecanut trees — 
the State recognised thet these called 
for some protection but now the State 
asserts that pepper and areca are ‘“es- 
sentially homestead garcen crops” or 
that “these have not reeéched the plan- 
tation Stage”. After a:l the State is 
best qualified to consicer the overall 
aspect of the matter in relation to its 
economy and on the materials before 
us we cannot hold that the State’s 
view point is not correc:. 


34. With regarc to cocoanut 
gardens, it was argued by Mr. Nate- 
san that there was no reason to make 
a discrimination thereof from planta- 
tions like tea, coffee ete. He referred 
us to the definition of plantation’ in 
S. 2 (6) of the Kerala Plantations (Ad- 
ditional Tax) Act of 19€0 under which 
plantation meant land used for grow- 
ing one or more of the fcllowing, name- 
ly, cocoanut trees, arecanut trees, rub- 
ber plants, coffee plants, tea plants, 
cardamom plants and pevper vines, and 
submitted that the State of Kerala 
having placed cocoanut gardens in the 
definition of plantations in the above 
mentioned Act should not have ex- 
cluded them from exemption under the 
Act of 1964 and 1969 and this discri- 
mination should have the same result 
as the discrimination against pep- 


per and areca had. in Karimbil 
Kunhikoman’s case, (1962) Supp 1 
SCR 829 = (AIR 1962 SC 728). 


He submitted that cocoanut and its 
products could be of considerable im- 
portance to the national economy if 
proper attention was directed towards 
it. He made extensive reference 
to a monograph called the Cocoa- 
nut Palm by Menon and Pandalai 
to show that coir mats, rugs, 
mattings and carpets were being 
exported from India to various coun- 
tries and to augment the produc- 
tion of coir it was necessary to 
stimulate the production of cocoanut 
not in small gardens but in plantations. 
He referred to the said monograph to 
show that mechanisation in cocoanut 
gardens was only possible where the 
area was not small and such mechani- 
sation would greatly increase effici- 
ency and “any attention paid to the 
cocoanut palm will be adequately re- 
warded as has been the experience of 
cocoanut growers in all parts of the 
cocoanut growing countries’: (see the 
monograph at p.357). He also referred 
to the fact that realising the importance 
of the coir industry Parliament passed 
an Act known as the Coir Industry Act 
45 of 1953 and by S. 2 thereof declared 
that it was expedient in the public in- 
terest that the Union should take under 
its control the coir industry. Accord- 
ing to Mr. Natesan coir industry could 
only thrive by encouragement of the 
growth of cocoanut in plantations. 


35. “Ceiling area” is covered by 
S. 82. Such area with regard to un- 
married persons and families fixed by 
the 1964 Act was cut down considerably 
by the Amending Act of 1969. It was 
argued both by Mr. Chagla and Mr. Se- 
talvad that this was hit by the second| ` 
proviso to Art. 31-A (1) inasmuch as 
the ceiling having once been fixed by 
the 1964 Act any diminution in the ex- 
tent thereof would only be justified if 
compensation at a rate not less than 
the market value thereof was provided 
which undoubtedly is not the case here. 
S. 82 of the Act of 1964 was aimed at 
imposing ceiling area on families and 
adult unmarried persons and did not 
touch companies. The amending Act 
of 1969 makes a complete departure 
from the above provision and imposes 
a ceiling limit on all persons inclusive 
of companies or incorporated bodies. 
The contention that reduction in the 
ceiling area fixed by the 1964 Act had 
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to be compensated for by ‘payment of 
market value of the difference be- 
tween the ceiling areas fixed by the 
two Acts cannot be accepted inasmuch 
as the “ceiling limit applicable to him 
under any law. for the time being in 
force” in Art. 31-A can refer only to 
the limit imposed by the law which 
fixes it and not any earlier law which 
is amended or repealed. 


36. Further there is no subst- 
ance in the contention put forward on 
behalf of the companies because it was 
open to the legislature to prescribe a 
ceiling for all landholders whether 
they were incorporated or not and 
merely because the 1964 Act did not 
touch these incorporated bodies, no 
objection can be taken to their being 
brought within the fold by the Amend- 
ing Act. Section 83 as amended in the 
Act of 1969 imposes a ceiling area on 
incorporated bodies as well. Section 85 
provides for the determination of lands 
in excess of the ceiling in certain cases 
and the surrender of all excess lands. 
Section 86 provides for the vesting of 
excess lands in Government which 
are to be surrendered under Sec- 
tion 85. It empowers the Land 
Board to call upon persons affect- 
ed by the ceiling provisions to 
surrender the excess lands and in de- 
fault of compliance to take possession 
thereof in manner prescribed. Upon 
surrender all lands are to vest in the 
Government free from all encumbra- 
ances. Under S. 96 as enacted in 1964 
the Land Board was to reserve in each 
village lands necessary for public pur- 
poses and then assign on registry the 
remaining lands vested in the Gov- 
ernment under Ss. 86 and 87 as speci- 
fied therein, namely (i) to assign the 
holdings in which there were kudiki- 
dappukars to these persons, as far as 
possible and (ii) out of the remaining 
area available for assignment to assign 
(a) 50% (later raised to 87 1/2%) to land- 
less agricultural labourers of which 
again one half was to be given to the 
landless agricultural labourers belong- 
ing to the Scheduled Castes, (b) 25% 
(later reduced to 12 1/2%) to small hol- 
ders and other landlords not entitled 
to resume any land and (c) the remain- 
ing 25% to cultivators who did not 
possess more than Ac. 5-00 of land in 
extent. Under sub-s. (2) of the sec- 
tion, the Land Board was not to assign 
more than Ac. 5-00 (later reduced to 
one acre) in extent of land to any per- 


son and where a person possessed any 
land only so much land as would make 
the extent thereof in his possession 
five acres was to be assigned. By the 
Amending Act of 1969 S. 96 (1) was 
eta recast to provide as fol- 
OWS: 


*(1) The Land Board shall assign 
on registry, subject to such conditions 
and restrictions as may be prescribed, 
the lands vested in the Government 
under section 86 or section 8&7, as spe- 
cified below: 

(i) the lands in which there are 
kudikidappukars shall be assigned to 
such kudikidappukars; 


(ii) the remaining lands shall be 
assigned to— 
j (a) landless agricultural labourers; 
an 
(b) small holders and other land- 
lords who are not entitled to resume 
any land: 


Provided that eighty-seven and 
half per cent of the area of the lands 
referred to in clause (ii) available for 
assignment in a taluk shall be assign- 
ed to landless agricultural labourers of 
which one-half shall be assigned to 
landless agricultural labourers belong- 
ing to the Scheduled Caste or the Sche- 
duled Tribes. 


Explanation.— For the purposes 
of this section— 

(b) a kudikidappukaran or the te- 
nant of a kudiyiruppu shall be deemed 
to be a landless agricultural labourer 
if a does not possess any other land; 
an 


(c) “Scheduled Castes” and “Sche- 
duled Tribes” shall include converts to 
a a from such Castes and Tri- 

es.” 

As a result of the amendment assign- 
ment of land is to be made not only to 
kudikidappukars and landless agricul- 
tural labourers but also to tenants of a 
kudiyiruppu who were to be deemed 
landless agricultural labourers if they 
did not possess any other land. A new 
sub-s. (1A) was added reading: 


“Notwithstanding anything con- 
tained in sub-s. (1) the Land Board 
may, if it considers that any land vest- 
ed in the Government under section 86 
or section 87 is required for any public 
purpose reserve such land for such pur- 
pose.” 


Sub-sections (2) and (3) were modified . 


by limiting the extent of assignment 
of land from Ac. 5-00 to Ac. 1-00 in all 
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cases. Sub-s. (1-A), it may be noted, 
was inserted in the: Act of 1971 after 
the decision of the Full Bench of the 
Kerala High Court. 


37. It was argued that although 
the Kerala High Cour; ‘in’ Narayan 
Nair’s case, AIR 1971 Kerala 98 turn- 
ed down the contention that under the 
‘wide language of S..96 (1) “the reser- 
vation for public purpose could be for 
any purpose whatever including one 
entirely unconnected with agriculture 
such as for example, an “industrial 
undertaking” on the grcund that “hav- 
ing regard to the context in which it 
appears the reservation for public pur- 
poses under that sub-section can only 
be for public purposes relating to agri- 
culture, such as the provisions for 
threshing floorsor the construction of 
irrigation or drainage channels or the 
construction of houses zor agricultural 
labourers”, the new sub-sec. (1A) shows 
that the State did not intend to he 
bound by the construction placed upon 
S. 96 by the High Court and made it 
clear that the section was not to be 
so read down thereby keeping in its 
hand the matter of reservation of land 
for public purpose of any kind not li- 
mited to agrarian reform. 


38. The argument though 
forcefully put cannot b2 accepted. The 
object of both the 1964 Act and the 
present Act was to effect agrarian re- 
form, which only can give to the sta- 
tute the protection of Art. 31-A. This 
was made clear by the High Court in 
its judgment and in our view rightly, 
by reading down the said provision as 
to reservation for public purposes 
to reservation for purposes falling 
within the expression “agrarian re- 
form”. By enacting sub-s. (1-A) des- 
pite the said construction by the 
High Court it appears that the inten- 
tion of the State Legis_ature was to 
overrule legislatively the view express- 
ed by the High Court and not to be 
bound by the interpretation placed by 
the High Court. By so doing, the new 
sub-section has once again been made 
prone to the same constitutional chal- 
lenge. We have no doubt that the sub- 
section is couched in too general and 
wide a language capable of including 
public purposes which would not be 
those falling within the expression 
‘agrarian reform’. There was therefore 
considerable force in tke contention of 
counsel for the petitioners. The fact 


however that the Legislature has once 
again used the same general language 
in spite of the aforesaid interpretation 
given by the High Court need not lead 
us to strike down wholly the sub-sec- 
tion. In accordance with the well 
recognised canon of construction ado- 
pted in a number of' cases decided by 
this Court we read the sub-section to 
mean only reservation of the land for 
such public purposes as would bring 
about agrarian reform inasmuch as 
any acquisition under Art. 31-A for 
any public purpose other than that 
falling. under the expression ‘agrarian 
reform” cannot be considered as hav- 
ing the protection of that Article. 


39. It was argued that the sec- 
tion suffers from other deficiencies. It 
was said that in order to secure prote- 
ction of Art. 31-A it must be shown 
that the surplus lands were meant to 
be utilised only for agrarian reform 
which, broadly speaking, would in- 
clude distribution of land among land- 
less or near landless people to advance 
the cause of agriculture and other 
equitable distribution of land to dimi- 
nish imbalance in society and prevent 
concentration of land in the hands of 
a few to raise the economic standards 
and better rural health and social con- 
ditions as: was laid down in Ranjit 
Singh v. State of Punjab, (1965) 1 SCR 
82=(AIR 1965 SC 632). Some examples 
cited in that case were provision for 
the assignment of lands to village pan- 
chayats for the use of the general 
community or for hospitals, schools, 
manure pits, tanning grounds, the set- 
tling of a body of agricultural artisans 


such as village carpenters, village 
blacksmiths etc. 
40. A fair amount of argument 


was advanced to challenge the provi- 
sions in the Act relating to kudikida- 
ppukaran, kudikidippu and kudiyirup- 
pu. It was said that settling landless 
people on land by itself would not 
constitute agrarian reform. It was 
also said that such landless people un- 
less they are associated with agricul- 
ture would not help the cause or ad- 
vance such reform; further a tenant of 
a kudikidappukar would not necessari- 
ly be an agricultural labourer and a 
kudiyirappu might be occupied by peo- 
ple unconnected with agricultural pur- 
suits. . 


Al. The important statutory 
provisions may be noted in this con- 
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nection. Under S. 2 (25) of the Act 
“kudikidappukaran” means a person 
who has neither a homestead nor any 
land exceeding in extent three cents in 
any city or major municipality or five 
cents in any other municipality or ten 
cents in any panchayat area or town- 
ship in possession either as owner or 
as tenant on which he could erect a 
homestead and 


(a) who has been permitted with 
or without an obligation to pay rent 
by a person in lawful possession of 
any land to have the use and occupa- 
tion of a portion of such land for the 
purpose of erecting a homestead; or 

(b) who has been permitted by a 
person in lawful possession of any land 
to occupy, with or without an obliga- 
tion to pay rent, a hut belonging to 
Such person and situate in the said 
land; and ‘kudikidappu”, means the 
land and the homestead or the hut so 
permitted to be erected or occupied to- 
gether with the easements attached 
thereto. 

Provided that a person who, on 
the 16th August, 1968, was in occupa- 
tion of any land and the homestead 
thereon, or in occupation of a hut be- 
longing to any other person, and who 
continued to be in such occupation at 
the commencement of the Kerala Land 
Reforms (Amendment) Act, 1969, shall 
be deemed to be in occupation of such 
land and homestead, or hut, as the 
case may be, with permission as requir- 
ed under this clause. 


Under S. 2 (26) “kudiyiruppu” means 
a holding or part of a holding consist- 
ing of the site of any residential build- 
ing, the site or sites or other buildings 
appurtenant thereto, such other lands 
as are necessary for the convenient en- 
joyment of such residential building 
and easements attached thereto but 
does not include a kudikidappu. Under 
S. 75 (1) no kudikidappukaran was lia- 
ble to be evicted from his kudikidappu 
except on the grounds mentioned. 
Under S. 80-A kudikidappukaran was 
to have subject to the provisions of 
the section the right to purchase the 
kudikidappu occupied by him and lands 
adjoining thereto. Under sub-s. (3) the 
extent of the land which the kudiki- 
dappukaran was entitled to purchase 
under the section was to be three cents 
in a city or major municipality or five 
cents in any other municipality or ten 
cents in a panchayat or township. Sec- 
tions 80-B and 80-C laid down the 





procedure for the purchase of kudiki- 
dappukaran and the deposit of purchase 
price and the issue of a certificate of 
purchase. Under S. 96 of the Act be- 
fore its amendment in 1971 the Land 
Board constituted under the Act had, 
after reserving in each village the 
lands necessary for public purposes, to 
assign inter alia the holdings in which 
there were kudikidappukars to such 
kudikidappukars. There was an Ex- 
planation to the section by which a 
kudikidappukaran or a tenant ofa 
kudiyiruppu was to be deemed to be a 
landless agricultural labourer if he did 
not possess any other land. The sec- 
tion has been amended in 1971 but the 
main provisions thereof including the 
oe are also in the amended 
ct. 

42. The objections raised by the 
petitioner in Writ Petition No. 516 of 
1970 were sought to be met in the 
counter affidavit of the State as fol- 
lows:— 

*“(a) Kudikidappukars as a class 
were permitted by the land owners to 
reside in their land in return for their 
services as watchmen of the parambas 
and cocoanut gardens and as agricul- 
tural labourers. Kudikidappukars work 
for the owner of the property in which 
the kudikidappu is situated. The wages 
paid to the kudikidappukars by the 
owners of the land are generally lower 
than that paid to the labourers. Kudi- 
kidappukars work for the owners of 
the land at the time of plucking of co- 
coanuts and at times of conducting 
agricultural operations in the land. Be- 
sides this, the kudikidappukars work 
in the paddy lands of the owners of 
land during the cultivation season. 
They are therefore agricultural labo- 
urers. In rural life many individuals, 
whether farmers or labourers or arti- 
sans, have to eke out their existence 
by doing work of more than one kind 
and a person may be both an artisan 
and a labourer, doing what wcrk comes 
his way a> a given time in the year. 
Thus they had all connections with the 
lands as persons living in the huts or 
homesteads and also labourers employ- 
ed in the cultivation of lands. 

(b) The granting of relief to kudi- 
kidappukars and conferment of bene- 
fits on them have always been treated 
as part of measures of agrarian legisla- 
tion in Kerala. By Proclamation XVIII 
of 1122, the Government of Cochin re- 
copnised the need to prevent the evic- 
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tion of kudikidappukars. In Travan- 
core, permanent right of occupancy in 
respect of their kudikidappu was con- 
ferred on kudikidappukars by the Tra- 
vancore Prevention of Eviction Act 
XXII of 1124. Under this Act, the rights 
kudikidappukars -were made herita- 

e. 
kidappukaram a permanent righé to 
occupy in his kudikidappu: subjecc to 
the provisions of the Act. Section 7 of 
the Act provides specific grounds in 
which kudikidappukars might be erict- 
ed. The Malabar Terancy (Amend- 
ment) Act, 1951 gave protection to aol- 
ders ‘ulkudies’ or ‘kudikidappus’ by 
granting them right of permanent oc- 
cupation subject to payment of fair 
rent. . 


(c) Protection of Kudikidappuxars 
always formed an important part of 
legislation which has the objectiv2 of 
tenancy reform. The Xerala Agrarian 
Relations Act (4 of 1961) took wrthin 
its compass certain provisions intended 
for the protection of kudikidappukars 
as an integral part of a scheme of egra- 
rian reform embodied in the Act. Under 
the provisions of that Act, as wel as 
under the Principal Act kudikidazpu- 
karans were entitled to 90% oi the 
compensation in case of acquisitior of 
land occupied by his homestead or hut. 


(da) The report of the Agrarian 
Problems Enquiry Committee, 1949 
(published by the Government of 
Cochin) the report of the Land Policy 
Committee, 1950 (published. by the 
Government of Travancore-Cochin’ and 
the report of the Special officer for the 
investigation of Land T2nurés on th= re- 
commendations of the Malabar Tenancy 
Committee, May 1947 (published by 
the Madras Government) recommended 
measures for the protection of kwiiki- 
dappukars as part and Jarcel of tereancy 
legislations. The repcrt of the Zand 
Policy Committee considered the cues- 
tion of conferment of purchase r-ghits 
on kudikidappukars. The report also 
went to show that the kudikidapp-kars 
were originally inducted as agricuLural 
labourers and watchmen. 


(e) The Kerala Land Reforms Act, 
1963 (Act 1 of 1964) took within its 
compass certain provisions intended for 
the protection of the kudikidapp-kars 
as an integral part of the schem2 of 
agrarian reforms embodied in the Act. 
The provisions in the Kerala Act 35 
of 1969 were in continuation and en- 


Further this Act gave every kadi- ` 


largement of the rights conferred on 


‘kudikidappukars from time to time as 


an integral part of the agrarian re- 
forms and those provisions were in- 
tended to make them the owners of 
huts and homesteads and the lands 
adjacent thereto. Kudikidappukars, 
Jandless or near landless labourers were 
at the: very base of rural economy. 
They were connected with land as 
agricultural labourers. They have in- 
terest in the land as persons living and 
working on them. Statutory provi- 
sions dealing with their rights would, 
therefore, be a part of any comprehen- 
sive law of agrarian reform.” 


43. So far as kudikidappukarans 
or those who are deemed to be such 
under the Explanation to 8S. 96 on 
estates are concerned, the direction for 
compulsory purchase in their favour 
cannot be questioned under Arti- 
cle 31-A. Substantially these provi- 
sions were contained in the Act of 1964 
which received protection under Arti- 
cle 31-B by inclusion in the Ninth 
Schedule. The land reforms legisla- 
tions in most of the States in India 
have conferred such rights on ten- 
ants and it is too late in the day to 
challenge such legislation on` the 
ground of hardship or of inconvenience. 
The affidavit affirmed on behalf of the 
states goes to show that kudikidappu- 
kars have for very many years past 
been residing in the lands in return 
for services which may be seasonal and 
they were by and large Agricultural 
Jabourers. The rights conferred on 
them in respect of kudikidappu cannot 
therefore be said to have transgressed 
a scheme of agrarian reform. With 
regard to the Explanation to Sec- 
tion 96 that a kudikidappukaran or a 
tenant of a kudikidappukaran would be 
deemed to be a landless Agricultural 
labourer if he did not possess any 
other land is beyond challenge inas- 
much as it was contained in the Act 
of 1964- which had the protection of 
Article 31-B read with the Ninth 
Schedule to the Constitution. 


44. The problem posed by the 
presence of hordes of kudikidappu- 
karans and the tenants of kudiyiruppus 
and the pressure on the land thus 
caused have engaged the attention 
of legislature for many years past as 
mentioned in the counter affidavit of 
the State, and it is also apparent from 
a number of decisions of the Madras 
and Kerala High Courts. We may 
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mention the case of Armugha Konar 
v. Sanku Muthammal, AIR 1950 Mad 
487 where a tenant claimed to be enti- 
tled to purchase the landlord’s right 
in kudiyiruppu under Section 33 of 
the Malabar Tenancy Act (Act XIV of 
1930). A similar question fell for con- 
sideration in Saimva Umma v. 
Kunhammad, ILR 1957 Ker 815. In 
that case it was held that a vacant 
site not attached to a building will not 
become kudiyirappu. The construction 
of any kind of a building on such a 
Site will not also make it a Kudiyi- 
rappu. Reference was made to the 
observations of the Kerala High Court 
in Mariam v. Ouseph Xavier, 1971 Ker 
LT 709 at pp. 710, 711 wherein referring 
to the povisions for Kudikidappukaran 
ete. It was said: 


“The legislative perspective of this 
provision (Section 2 (25)) will throw 
light on its scope and sweep. In a com- 
munity, essentially agrarian, with large 
chunks of the population engaged in 
Agricultural labour and accommodated 
by, or with the leave and licence of, 
the owners in tiny tenements dotting 
the farms and the fields where or near 
where they work, feudal fashion, a 
certain special equilibrium is maintain- 
ed. But the pressure of population 
and consequent increase in the number 
of shacks or kudis on the one hand 
and the tempting rise in the price of 
produce and of lands appetising the 
Jandlords to vacate the occupiers of 
homesteads who sometimes and on 
the sly, may help themselves to the 
income from the land on the other 
gave rise to a social phenomenon of 
many evictions of these homeless in 
the world......... The play of these social 
forces explains the legislative in- 
sulation of Kudikidappus punctuated 
by further ameliorative changes in 
the law calculated to plug the loop- 
holes exploited by the land owners 
and brought to light by judicial deci- 


When the lacislature conferred im- 
munity from eviction on occupiers of 
huts brought in by the permission of 
the land owner — by and large, they 
were Jandless families working on the 
farms — the tenancy to evict them 
‘through Court became noticeable for 
reasons I have already stated. Since 
a permission to occupy was an essential 
ingredient of a kudikidappu, by defini- 
tion, this Court held that where con- 
sent was not extant in the sense of its 


; 


having been withdrawn or not renew- 
ed, the right of kudikidappu also 
ceased to exist. Landlords could easily 
stultify the kudikidappu protection 
clause by unilaterally withdrawing 
permission to remain on the homestead 
and the flood-gates of eviction would 
be thrown open. The legislature 
naturally reacted to this situation by 
providing, in the shape of an explana- 
tion, that any person in occupation of a 
kudikidappu on 11th April 1957 and 
continued on the hutment would be 
deemed to be there with permission 
required as under the clause. The 
obvious intendment of this Explanation 
(Explanation to S. 2 (25)) was to protect 
those who had come in by permission 
of the owner but who were sought to 
be removed by withdrawal of permis- 
sion by the Jandowner. Once a person 
came to occupy a hut by permission 
he became a kudikidappukaran and 
acquired the right to fixity.” 


45. The bove is sufficient to 
show that the problem of kudikidappu- 
karan has always been intimately con- 
nected with Agricultural land and can 
legitimately come within “agrarian re- 
form”. Historically they were allowed 
to come on to the land because of the 
needs of an Agricultural population and 
any scheme which envisages the impro- 
vement of their lot and grant of per- 
manent rights to them would not trans- 
gress the limits of agrarian reform. 


46. It may however be noted 
that our judgment only relates to lands 


in panchayat areas and kudikidappu- 


kars ete. on them. We are not deal- 
ing with a similar problem in respect 
of lands in Municipal areas. Although 
no specific argument was advanced on 
the point it appears to us that the 
provisions for purchase contained in 
Section 80-A of the Act by kudikidap- 
pukaran of their kudikidappus for con- 
sideration less than the market value 
of the land when the same was below 
the ceiling area fixed under the Act 
and within the area in the personal 
cultivation of the landlord would be 
hit by the seccnd proviso to Arti- 
cle 31-A of the Constitution. 


AT. Argument was also raised 
that Section 83 which forbade every 
person from owning or holding or pos- 
sessing land under mortgage in the 
aggregate in excess of the ceiling area 
was bad inasmuch as the provision 
made no distinction between Agricul- 
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tural land and other lends. This. was 
sought: to be fortified by reference to 


Section 81 some sub-clauses of which 
it was argued, could possibly have no 
bearing on Agricultural land. For in- 
stance sub-clause (k) of Section 81 (1) 
only exempts “land kelonging to or 
held by an Industrial or . commercial 
undertaking and set apart for use for 
similar purpose.” That all lands be- 
longing to or held by such an under- 
taking did not qualify for exemption 
is made clear by the proviso.to the 
clause under which any land not actual- 
Iy used. for the’ purpose for whica it 
had been set apart could only be eon- 
Sidered for exemption if the setting 
apart had been made wichin a time fxed 
by the District Collector by notice tc the 
undertaking concerned. Similarly 
Clause (m) it was said, aimed at ziv- 
ing a:very restricted 2xemption even 
with regard to lands appurtenant to 
dwelling houses, tanks, wells or ozher 
structures inasmuch as such lands 
could only be exemptec if found neces- 
sary for convenient enjoyment of the 
house sites, structures ete. The ad- 
fudication of the question as to whe- 
ther any land was to be exempted or 
not was left to be decided by the Land 
Board constituted under Section 100 
by virtue of. the provision in 5ec- 
tion 101 (4) and the decision of the 
Land Board was to be final. It was 
said that even within Municipal creas 
lands.appertaining to dwelling hcuses 
or belonging to or held by Industrial 
or commercial undertakings. which 
could serve no Agricultural purposes 
were within the fold af the Act. The 
intention of the legislature, it was 
urged, was clear in that the legisla- 
tion was not. meant tc.make any dis- 
tinction between Agricultural and non- 
agricultural land but was a composite 
‘Act which affected every bit and par- 
cel of land in the State of Kerala 
Such a comprehensive legislaticn, it 
was: contended, could not possibly b 
upheld under Article 31-A. 


— 48. No doubt in its cownter 
affidavit the State has made a case 


that “in Kerala within cities and 
Municipalities there are tracts of culti- 
vated lands” and mezely because the 
Act was applied to the lands sitaated 
within cities and Municipalities i did 
not detract from its essential character 
as a measure of agrarian reform. It 
was also submitted in the said affidavit: 


“Lands are Agricultural lands un- 
less they. are put to non-agricultural 
uses like the construction of buildings 
which alters the physical character of 
the land, rendering it unfit for Agri- 
cultural purposes. Neither the prin- 
cipal Act nor the Amendment Act 
concerns themselves with commerce, 
trade or Industries or buildings.” 


We find ourselves unable to accept the 
above submission. Whether lands are 
Agricultural or not may depend also 
on their physical properties and situa- 
tion. There may be rocky lands, sandy 
lands, hillsites, unculturable lands for- 


‘ests, etc. which by their very nature are 


not Agricultural lands. So also lands 
comprised within a Municipality special- 
ly in towns and cities cannot be styled 
Agricultural lands because Agricultural 
operations can be carried on there. 
Further the statements in the coun- 
ter affidavit do not follow the provi- 
sions of sub-sections (k) to (m) of 
Section 81 (1). To take an example, 
if an Industrial or Commercial under- 
taking owns several blocks of build- 
ings situate close to each other with 
some land interspersed between 
them, it cannot be said that these 
lands are Agricultural lands and 
can only qualify for exemption 
only if they are notified to the Dis- 
trict Collector and set apart for the 
industrial or commercial purpose of 


- the undertaking. . Similarly, a person 


owning a house with lands surround- 
ing it covered by a garden or an 
orchard within a Municipality should 
not be left to the mercy of the Land 
Board to decide the extent of land 
necessary for the convenient enjoy- 
ment of the house and have the rest 
taken away from him However laud- 
able may be the object of the legis- 
lature in attempting to settle landless 
persons on land obtained by the Land 
Reforms Act, the taking away of such 
lands in the circumstances mention- 
ed above either from Industrial or 
Commercial undertakings or from the 
owner of house sites within a muni- 
cipality for distribution among the 
landless cannot be said to effect 
agrarian reform. The Act in so far 
as it purports to acquire these lands 
cannot be upheld. 


49. Mr. Chagla contended that 
even if the Court were to hold that the 
acquisition of lands under the Act as 
amended in 1969 was for agrarian re- 
form, certain provisions of it ought 
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to be struck down. In particular he 
contended that so far as rubber 
estates were concerned, lands contigu- 


ous thereto or set apart for develop- 
ment of rubber estates could not be 
acquired. He drew our attention to 
certain provisions of the Rubber Act 
of 1947 under Section 2 of which 
there was a declaration that it was 
expedient in the public interest that 
the Union should take under its con- 
trol the rubber Industry which was 
said to be in terms of item 52 of 
List 1 of the Seventh Schedule to the 
Constitution. Under Section 17 of 
this Act no one can plant or replant 
rubber except under and in accord- 
ance with the conditions of a special 
licence issued by the Rubber Board 
and a licence issued under this sec- 
tion was to specify the area in which 
the rubber may be planted or re- 
planted and the period for which the 
licence was to be valid. He also 
drew our attention to Clauses (c), (e) 
and (h) of the definitions in Section 3 
of the Rubber Act. Under Clause (c) 
‘estate’ means any area administered 
as one unit which contains land plant- 
ed with rubber plants. Under Cl. (e) 
‘manufacturer’ means any person 
engaged in the manufacture of any 
Article in the making of which rubber 
is used. and under Clause (h) ‘rubber’ 
includes not only crude rubber, that 
is, that prepared from the leaves, 
bark or latex of any rubber plant 
but include scrap rubber, sheet 
rubber ete. leaving out ‘rubber’ 
contained in any manufactured Arti- 
cle. Under Section 8 (1) it was to 
be the duty of the Rubber Board to 
permit such measures as was thought 
fit for the development of rubber In- 
dustry. All this according to Mr. 
Chagla went to show that the rubber 
industry including rubber plantation 
was put under the special charge of 
the Union Legislature and it was not 
competent to any State to enact any 
provision which would affect the 
supremacy of the Union Legislation 
or run counter thereto. It was said 
that it was only the Rubber Board 
which could sanction the planting 
of additional areas with rubber but 
if the State of Kerala was to take 
away lands which were not actually 
planted with rubber plants but set 
apart for development of the planta- 
tion in future, there would be 
usurpation of the powers of the Union 


Legislature. It was also argued that 
the activities of a company engaged 
in the manufacture of rubber would 
not be purely Agricultural but that 
there was an Industrial side to it and 
any taking away of lands from the 
rubber manufacturer would affect his 
Industry and so contravened the pro- 
visions of the Rubber Act. 


50. We find ourselves unable 
to accept this broad propcsition. How- 
ever important it may be for the 
owner of a rubber plantation to have 
or held lands in the immediate 
vicinity of the plantation for its ex- 
pansion it cannot be said that the 
Rubber Act gave the Union Legisla- 
ture any power to direct a rubber 
manufacturer to increase his produc- 
tion by bringing any additional land 
under rubber plants. All that Sec- 
tion 17 of the Act aims at is to make 
it obligatory on the owner of an estate 
to secure a licence if he wants to plant 
rubber on land which does not bear it 
or replant rubber in portions of the 
land which are under it. Further al- 
though it was the function of the Rub- 
ber Board under S. 8 to take measures 
for the development of the rubber in- 
dustry, it does not appear that the ex- 
pansion of a rubber plantation or guid- 
ance in that direction by the Board 
was contemplated under the said sec- 
tion. 


51. The Tearned Advocate- 
General of Kerala submitted that by 
the Rubber Act all that the Union 
Legislature sought to achieve was to 
control the industry ie. the manufac- 
ture of rubber and did not mean to 
control the production of raw material 
i.e. the latex etc. from which rubber 
was produced. In support of his con- 
tention he drew our attention to a 
judgment of this Court in Ch. Tika 
Ramji v. State of Uttar Pradesh, 1956 
SCR 393 = (AIR 1956 SC 676) where 
this Court upheld the validity of the 
legislation of the U. P. State regulat- 
ing the supply and purchase of sugar- 
cane. It was there contended inter 
alia that the State of U. P. had no 
power to enact the impugned Act as it 
was with respect to the subject of in- 
dustries the control of which by the 
Union was declared by law to be ex- 
pedient in the public interest within 
the meaning of Entry 52 in List L 
Referring to the various legislations in 
force the Court observed (see at 
p. 420): 
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“The Provincial Legislatures 
as well as the Central Legisla- 
ture would be competent to emact 
such pieces of legisiation and no 
question of legislative competence 
would arise. It also follows as a 
necessary corollary that, even thceugh 
sugar industry was a contrciled 
industry, none of tkese Acts enact- 
ed by the Centre was in exercise oz its 


jurisdiction under Entry 52 of List I. - 


Industry in the wide sense of the term 
would be capable of comprising tiree 
different aspects: (1) raw materials 
which are an integral part of the indus- 
trial process, (2) the process of menu- 
facture or production, and (3) the dis- 
tribution of the products which would 
be comprised in Entry 27 of Lis: II. 
The process of manufacture or pro:luc- 
tion would be comprised in Entr7 24 
of List II except where the industry 
was a controlled industry wher it 
would fall within Entry 52 of Lit I 
and the products of the industry would 
also be comprised in Entry 27 of List- 
TI except where they were the procucts 
of the controlled industries when shey 
would fall within Entry 33 of List III. 
This being the position, it cannot be 
said that the legislation which was 
enacted by the Centre in regard to 
sugar and sugarcane could fall w-thin 
Entry 52 of List I.” 


Reference was also made to the deci- 
sion in State of Maharashtra v. N. D. 
Patilchand, (1968) 3 SCR 712 = LAIR 
1968 SC 1395) in this connection and it 
was submitted that taking away sur- 
plus lands which were not under culti- 
vation of rubber did not entrench up- 
on the field of operaticn of the Rubber 
Act of 1947. 


52. Mr. Chagla also contended, 
apart from his submission on pepper 
and areca gardens which have already 
been noted, that a jungle was not held 
for agricultural purpcses and could 
not be acquired under Art. 31-A (2). A 
jungle unless it is included within an 
estate consisting inter alia of -ands 
held for agricultural purposes cannot 
be acquired so as to have the protec- 
tion of Art. 31-A: if the holding or 
tenure in which the jungle lies con- 
sists only of jungle it cannot b2 so 
acquired. The same would hold good 
of dairy farms, pastures ete. 


53. Lands undər eucalyptis or 
teak which are the result of agricultu- 
ral operations normally would be agri- 


‘not ‘estates’ so that they could be out 


‘limit by the Amending Act of 1969 


cultural lands. They would certainly 
not be forests but the statements in 
the petitions seem to suggest that 
operations were carried thereon for the 
express purpose of growing these plants 
and trees. However, lands which are 
covered by eucalyptus or teak growing 
spontaneously as in a jungle or a forest, 
would be outside the purview of acqui- 
Sition. 
54 |Our conclusions therefore 
are as follows: 
1. It was for the petitioners to 
establish that the lands held by them 
and mentioned in the petitions were 








of the purview of the Act. It was all 
the more necessary for them to do so 
in view of the categorical findings of 
the Full Bench of the Kerala High 
Court in paragraphs 5 and 99 of the 
judgment in Narayanan Nair’s case, 
AIR 1971 Kerala 98 (FB) (supra). In 
the absence of material in the petitions 
to show prima facie that the lands of 
the petitioners were not estates we 
cannot hold that the petitioners are not 
affected by the Kerala Land Reforms 
Act of 1964 as amended in 1969. In 
any event, so far as the provisions of 
the 1964 Act are concerned the same 
could not be challenged under Art. 31A 
by reason of its inclusion in the Ninth 
Scheduie to the Constitution. 


2. The reduction of the ’ ceiling 


does not attract the’ operation of the 
second proviso to Art. 31-A (1). 


3. The provisions of the Act with- 
drawing protection to pepper and areca 
plantations cannot be challenged under 
Art. 14 if the lands were estates within 
the meaning of Art. 31-A (2) (a). 

4. The act is not discriminatory 
with regard to cashew and cocoanut 
gardens. 


5. The withdrawal of exemption 
from lands contiguous to rubber plan- 
tations by the Amending Act of 1969 
cannot be challenged. 

6. Forest lands and jungles would 
be exempt from the operation of the 
Act only as already indicated. Private 
forests are however: specially exempt- 
ed from acauisition under the Act. 


7. Dairy farms if they are parts 
of estates are not exempt.. 

8. Lands planted with eucalyptus 
or teak are agricultural lands and so 
are not exempt. 

9. The provision for settlement of 
tenants of kudiyiruppus or kudikidap- 
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pukars in small holdings would be 
covered by agrarian reform or pur- 
poses ancillary thereto. 

10. Lands which are interspersed 
between sites of commercial undertak- 
ings and house site in municipalities 
with lands surrounding them are not 
agricultural lands fit for acquisition 
under the Act. 


29. - In the result, we hold that 
save that the provisions of the Act 
making discrimination against pepper 
and areca plantations are bad only if 
the lands are not estates and that the 
lands interspersed between 
commercial undertakings and house 
Sites in municipalities with lands sur- 
rounding them cannot be acquired as 
the same are not agricultural lands. 
Except as above the provisions of the 
Kerala Land Reforms Act are beyond 
challenge. The parties will pay and 
bear their own costs. 
Order accordingly. 
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Jagdish Prasad alias Jagdish Pra- 
sad Gupta, Appellant v. The State of 
West Bengal, Respondent. 


Criminal Appeal No. 50 of 1969, 
D/- 13-12-1971. 

(A) Prevention of Food Adultera- 
tion Act (1954), S. 20 — Sanction for 
prosecution for offences under the Act 
— Chairman of a Municipality duly 
authorised by the Municipality can ac- 
cord sanction. (X-Ref: Bengal Munici- 
pal Act (1932), S. 51). 


Section 20 of the Act provides for 
sanction of the Local Authority for 
prosecutions under the Act which in- 
cludes a Municipality. Reading S. 20 of 
the Act together with S. 51 of Bengal 
Municipal Act it is clear that the 
Chairman of a Municipality duly au- 
thorised by the Municipality can ac- 
cord sanction for prosecution of offen- 
ces under the Act. 

Thus where by a resolution the 
Municipality authorises the Chairman 
to perform all the functions and exer- 


*(Criminal Revn. No. 235 of 1966, D/- 
24-12-1968, Cal.) 
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sites of- 
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cise the powers of tħe Local Authority 
within the meaning of the Act and the 
power is a general power exercisable 
by any Chairman for the time being of 
the Municipality then the fact that a 
fresh election of the Chairman was 
held after the resolution of the Munici- 
pality would not deprive the new 
Chairman of the power to grant sanc- 
tion under that resolution. Under Sec- 
tion 15 (2) of the Bengal Municipal 
Act, the Municipality is a body cor- 
porate and it has perpetual succession, 
if so any authorisation granted by it is 
not limited to the Chairman then in 
office, but will continue unless other- 
wise rescinded. (Para 4) 


(B) Prevention of Food Adultera- 
tion Act (1954), S. 13 (5) — Prevention 
of Food Adulteration Rules (1955), Ap- 
pendix B, Item A. 17.06 — Report of 
Public Analyst that the sample is adul- 
terated — Public Analyst in the report 
indicating result of only three tests 
including saponification test out of 


“seven tests that he has to make under 


A. 17.06 — Report whether ineffective 
or inconclusive. 


Where the Public Analvst in his 
report only indicates the result of the 
three tests out of which two tests are 
as indicated in A 17.06 while only one, 
namely, the saponification test is said 
to have exceeded the maximum on the 
strength of which the Public Analyst 
reported that the sample is adulterat- 
ed, then omission to report on the other 
four tests would not make the report 
ineffective or the report inconclusive. 
Even assuming that. the other four 
tests are normal, if the saponification 
test alone does not conform to the 
standards indicated in A 17.06 of Ap- 
pendix B to the Rules the sample can- 
not be said to have come up to the 
standard and, therefore, it is adulterat- 
ed. (Para 6) 

(C) Prevention of Food Adultera- 
tion Act (1954), S. 23 (1) (6) — Preven- 
tion of Food Adulteration Rules (1955) 
Appendix B, A 17.06—Standards pres- 
cribed by A 17.06 cannot þe challenged 
as inconclusive or on the ground that 
they cannot be conformed to by ordi- 
nary vendor. 


Standards prescribed by A 17.06 
having been fixed after consultation 
with Central Committee of Focd Stan- 
dards set up under S. 3 of the Act, any 
person who deals in articles of food 
which do not conform to them contra- 
venes the provisions. of the Act 
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and he cannot conterd that the stan- 
dards are inconclusive or that they 


cannot be conformed to by an ordinary -> 


vendor who is not versed in the techni- 
calities. (Paras 7, 8) 


(D) Prevention of Food Adultera- 
tion Act (1954), S. 15 (5) — Report of 
Public Analyst that the sample is ad- 
ulterated — Application for sending 
the sample under S. 13 (2) to tha Di- 
rector of the Central Food Labo-satory 
for examination not made and the re- 
port not superseded under S. 13 (3) by 
the Certificate of Director — Convic- 
tion based on the report and evidence 
of Public Analyst would be proper. - 

(Fara 9) 

(E) Prevention of Food Adzultera- 
tion Act (1954), S. 16 (1) — Seatence 
prescribed by the section — Though 
offences for adulteration of food must 
be severely dealt with, a lessor sentence 
can be awarded if there are adequate 
and special reasons. 


Thus in a case where the azcused 
was sentenced for one year rigorous 
imprisonment for adulteration oł mus- 
tard oil: having regard to the fact that 
the accused has been on bail for a 
period of nearly seven years, amd also 
because not only the mustard oi. sam- 
ple satisfied all the tests excep: one 
but the main person concerned in the 
manufacture of the said oil has been 
acquitted, it was held that in-<erests 
of justice would be served if the sen- 
tence of-one year is reduced tc two 
months’ rigorous imprisonment. 

(Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2346=1971 Cri LJ 
1556, Andhra Pradesh Grain end 
Seed Merchants Association w.. 
Union of India 
AIR 1967 Cal 65=1957 Cri LJ 172, 
Netai Chandra v. Corpn. of | 
Calcutta z 
‘AIR 1953 Cal 706 = 57 Cal WN 
839, Jagadish Chandra Jain wv. 
Corpn. of Calcutta 7 


‘AIR 1943 Mad 47=44 Cri LJ 150, 
In re: Perumal and Co. 


Mr. Nur-ud-din Ahmed, Advocate, 
Mr. S. C. Agrawal Advocate of M/s. 
Ramamurthi and Co., and Miss Indira 
Jaisingh, Advocate, for Aprellant; 
Mr. S. P. Mitra, Advocate, and Mr. G. 
S. Chatterjee, Advocate for Mr. Suku- 
mar Basu, Advocate, for Kespon- 
dent. 
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Jagdish Presad v. State of W. B. (P. J. Reddy J.) [Prs. 1-2] S. C. 2045 


The following Judgment of the 
Court was delivered by 


P. JAGANMOHAN REDDY, J.:— 
This appeal is by certificate under Arti- 
cle 134 (1) (c) of the Constitution. The 
appellant is the Manager of Sree Kri- 
shna Oil Mills, Midnapore, the propri- 
etor of which was one Srilal Bajoria. 
Both these persons were tried jointly 
for an offence under S. 7 (1)/16 (1) (a) 
(i) of the Prevention of Food Adultera- 
tion Act, 1954 hereinafter referred to 
as ‘the Act’. The proprietor Srilal Bajo- 
ria was acquitted but the appellant was 
sentenced to one year rigorous impri- 
Ssonment. The offence in respect of 
which the appellant was charged was 
that he being the Manager of the Oil 


Mills for manufacturing mustard oil 


was responsible for the adulteration. 
On July 10, 1964, at about 11 A.M. 
the appellant was going in a truck 
carrying 100 tins of mustard oil and 
was stopped by the Food Inspector, 
Kharagpore Municipality. On being 
questioned by the Food Inspector the 
appellant informed him that the oil 
which he was. carrying was manufac- 
tured at Sree Krishna Oil Mills, Midna- 
pore. As the Food Inspector suspect- 
ed that this oil may have been adul- 
terated, he took three samples accord- 
ing to the provisions of the Act. He 
sent one sample to the Public Analyst 
— one he kept with himself and the 
third he gave to the appellant. The 
Public Analyst on examining the sam- 
ple sent to him reported on August 5, 
1964, that Saponification value of the 
oil was 181.6, Iodine value 107.2 and 
B. R. reading at 40°C was 60.1 and was 
of the opinion that the sample of mus- 
tard oil was adulterated — vide Ext. 5. 
After obtaining the sanction for pro- 
secution from the Chairman of the 
Municipality, the appellant was pro- 
secuted before the Magistrate, Ist Class, 
Midnapore. He pleaded not guilty but 
on the evidence and the report of the 
Public Analyst he was convicted and 
sentenced as aforesaid. An appeal to 
the Sessions Judge was without suc- 
cess. Thereafter the appellant filed a 
revision before the High Court and 
that was also dismissed. 


2, Before us the learned coun- 
sel for the appellant has urged similar 
points as were urged before the High 
Court, namely, (i) that the trial was 
vitiated for want of valid and legal 
sanction; (ii) that the report of the 
Public Analyst was not a proper report 
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in law and cannot form the basis of 
legal conviction; and (iii) that the 
Public Analyst’s report was bad and 
incomplete for failure to carry out all 
the. tests required under A. 17.06 of 
Appendix B to the Prevention of Food 
Adulteration Rules, 1955, and also for 
failure to disclose the data in the 
report. 

3. It is contended on behalf of 
the appellant that the sanction to pro- 
secute the appellant was given by the 
Chairman of Kharagpore Municipality 
— Shri K. C. Chaki — on August 19, 
1964. This sanction did not show (a) 
that the Chairman had applied his 
mind before giving the sanction; (b) 
that it was valid as it was not granted 
by the Local Authority, namely, the 
Municipality; and (c) that since the 
resolution of the Municipality had au- 
thorised the Chairman to give the san- 
ction, the new Chairman cannot avail 
himself of that authorisation as by that 
time there were fresh elections and a 
new Chairman was. elected. According- 
ly it is submitted that the sanction 
fiven by Mr. Chaki was not a proper 
sanction. 


4. It appears to us that the 
challenge to the validity of the sanc- 
tion is misconceived. As pointed out by 
the High Court, S. 51 of the Bengal 
Municipal Act, 1932, enumerates the 
powers of the Chairman as under: 


“Save as hereinafter provided; the 
Chairman shall for the transaction of 
the business connected with this Act or 
for the purpose of making any order 
authorised thereby, exercise all the 
powers vested by this Act in the Com- 
missioners and whereby any other law 
power is vested in the Commissioners 
for any purpose, the Chairman may 
transact any business or make anv 
order authorised by that law in the 
exercise of that power, unless it is 
otherwise expressly provided in that 
law.” 

Section 20 of the Act provides for san- 
ction of the Local Authority for pro- 
secutions under the Act which includes 
a Municipality. Reading these two pro- 
visions together the Chairman of a 
Municipality duly authorised by the 
Municipality can accord sanction for 
prosecution of offences under the Act. 
In compliance with the aforesaid power 
under S. 51 of the Bengal Municipal 
Act, the Municipality by resolution 
dated July 28, 1960 authorised . the 
‚Chairman “to perform all the functions 


A. I. R. 
and exercise the powers of the Local 
Authority within the meaning of the 
Prevention cf Food Adulteration Act, 
1954.” (Ext. 7). This power, it may be 
noticed, is not granted to any particu- 
lar Chairman eo nomine, but is a gen- 
eral power exercisable by any Chair- 
man for the time being of the Munici- 
pality. It is true that a fresh election 
of the Chairman was held after the 
resolution of the Municipality but that 
does not deprive the new Chairman of 
the power to grant sanction under that 
resolution. 


5. The appellant in Criminal 
IMiscellaneous Petitions Nos. 450 & 515 
cf 1970 seeks permission to allow him 
to adduce additional evidence to show 
that there was another resolution by 
the Kharagpore Municipality dated 
August 18, 1965, which had given a 
fresh authorisation to the Chairman to 
grant sanctions for prosecution under 
the Act which would show that the 
Erevious authorisation was not really 
valid when sanction was given to pro- 
secute the appellant. Apart from the 
fact that no ‘case has been made out to 
adduce any fresh evidence, the resolu- 
tion itself has been passed after the 
sanction for the prosecution was given 
and even that resolution as can be 
noticed is in similar terms to the ear- 
lier resolution passed by the Municipa- 
lity. This subsequent resolution does 
not in any way indicate that the pre- 
vious power could not be availed of by 
the Chairman who in fact had granted 
tae sanction. At the most it may have 
been passed by way of abundant cau- 
tion, having regard to the contentions 
raised during the trial of the appellant. 
The High Court has pointed out, and 
we think rignitly, that under S. 15 (2) 
of the Bengal Municipal Act, the Muni- 
cipality is a body corporate and it has 
perpetual succession, if so any autho- 
risation granted by it is not limited to 
the Chairman then in office, but will 
continue unless otherwise rescinded. 


6. Nextly it has been strenu- 
ously urged before us on behalf of the 
appellant that the report of the Public 
Analyst is not a complete report in 
that out of the seven tests that he had 
to make under A 17.06 of Appendix B 
to the Rules he had only made three 
tests and secondly the report dces not 
give the basis on which the Public 
Analyst came to the conclusion that 
the sample of the mustard oil was ad- 
ulterated. It is true that the Public 
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Analyst in his report has only irdicat- 
ed the result of the three tests out of 
which two tests were as indicazed in 
A 17.06 while only one, namely, the 
saponification test- was said to have 
exceeded the maximum on the strength 
of which the Public Analyst revorted 
that the sample was adulterated. Omis- 
sion to report. on the other four tests 
does not, in our view. make the report 
ineffective or the report inconc_usive. 
Even assuming that the other four 
tests are normal, if the saponification 
test alone did not conform to the stan- 
dards indicated in A 17.06 of Appendix 
B to the Rules the sample cannot be 
said to. have come up to the stendard 
and, therefore, it is adulterated. 


T. An attempt was made to 
refer us to certain technical booxs and 
the decisions in Jagadish Chandra Jain 
v. Corpn. of Calcutte; 57 Cal. WN 839 
= (AIR 1953 Cal 706); Netai Chandra 
and Surendra Nath Day v. Corpn. of 
Calcutta, AIR 1967 Cal 65 and In re, 
Perumal & Co. AIR 1943 Mad 47 for 
the proposition that the standarc pres- 
cribed by A 17.06 in Appendix B to 
the Rules is not conclusive beceuse in 
some places mustard can yield a higher 
reading. We cannot allow any fresh 
evidence to be used, nor do we think 
that the decisions referred to, even if 
they justify that contention, cam alter 
or vary the standarc fixed in exercise 
of the powers conferred by the Act in 
Appendix B to the Rules. Secticn 3 of 
the Act authorises the Central Govern- 
ment to constitute a Committee called 
the Central Committee for Food Stan- 
dards to advise the Central Govern- 
ment and the State Governments on 
matters arising out >f the administra- 
tion of the Act and to carry out the 
other functions assigned to it under the 
Act. Under S. 23 ʻ1) (b) of the Act 
the Central Goverrment may, after 
consultation with the Committee and 
subject to the condition of previous 
publication, make rules “defining the 
standards of quality for, and fixmg the 
limits of variability permissitle in 
respect of any article of food.” It is 
in exercise of this power that Rule5 
was made authorising standards of 
quality of the various articles cf food 
specified in Appendix B to the Rules. 
In view of this provision any arficle of 
food which does not conform tə the 


standards specified in Appendix B to | 


the Rules which under S. 2 (1) of the 
Act is said to be adulterated Ktecause 
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“the quality or purity of the article 
falls below the prescribed standard or 
its constituents are present in quanti- 


‘ties which are in excess of the pres- 


cribed limits of variability.” 


8. The contention that the 
standards cannot be conformed to by 
an ordinary vendor who is not versed 
in the technicalities is also not of signi- 
ficance. In this regard it was pointed 
out by Shah, J., ashe then was, speak- 
ing for this Court in Andhra Pradesh 
Grain and Seed Merchants Association 
v. Union of India, AIR 1971 SC 2346: 


“The various items in the Sche- 
dule setting -out standards of quality 
use technical expressions with which 
an ordinary retail dealer may not be 
familiar, and also set out percentages 
of components which the dealer with 
the means at his command cannot veri- 
fy. But by S. 3 the Central Govern- 
ment has to set up the Central Com- 
mittee for Food Standards to advise 
the Central and the State Governments 
on matters arising out of the adminis- 
tration of the Act............. Under S. 23 
(1) (b) the Central Government makes 
rules prescribing the standards of qua- 
lity and the limits of variability per- 
missible in any article of food. The 
rules are made after consultation with 
the Committee for Food Standards. The 
standards set out in the Appendix to 
the Rules are prescribed after consul- 
aun with the Corimnisice for Stan- 
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It appears to us E E that stan- 
dards having been fixed as aforesaid 
any person who deals in articles of 
food which do not conform to them 
contravenes the provisions of the “Act 
and is liable to punishment thereunder. 


9, Tt was again urged that the 
Public Analyst had not given the basis 
for his conclusion that the saponifica- 
tion test did not conform to the stan- 
dards specified in A 17.06 of Appendix 
B to the Rules which contention is 
also not tenable. Under S. 13 (5) of the 
Act any document purporting to be a 
report signed by a Public Analyst, un- 
Jess it has been superseded under sub- 
section (3), or any document purport- 
Ing to be a certificate signed by the 
Director of the Central Food Labora- 
tory, may be used as evidence of the 
facts stated therein in any proceeding 
under the Act or under Ss. 272 to 276 
of the Indian Penal Code. Under the 
proviso to that sub-section any docu- 
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ment purporting to be a certificate 
signed by the Director of the Central 


Food Laboratory shall be final and ` 
conelusive evidence of the facts stated: 


therein. If the report of the Public Ana- 
lyst was not satisfactory, it was open 
to the appellant to have made an ap- 
plication for the sample which was in 
his possession to be sent to the Direc- 
tor of the Central’ Food Laboratory for 
examination. If he had made such an 
application and sent the sample under 
S. 13 (2) the certificate granted by the 
Director of the Central Food Labora- 
tory would have superseded the report 
given by the Public Analyst. This he 
has not done. In the circumstances 
he has been properly convicted. 


10. Lastly it has to be consi- 
dered whether the sentence awarded 
in the circumstances requires any 
modification. It was urged that the 
prosecution of the appellant was prior 
to the amendment of sub-s. (1) of Sec- 
tion 16 of the Prevention of Food Adul- 
teration Act with effect from March 1, 
1965, under which the sentence has to 
be a minimum of six months rigorous 
imprisonment, but there is no such in- 
function under the unamended section 
and yet the maximum sentence has 
been awarded to the appellant which 
is harsh for a first offender. Offences 
under the Act being anti-social crimes 
affecting the health & well-being of 
our people, the Legislature having 
regard to the trend of courts to impose 
in most cases only fines or where a 
sentence of imprisonment was passed a 
light sentence was awarded even in 
cases where a severe sentence was call- 
ed for, a more drastic step was taken 
by it in prescribing a minimum sen- 


tence and a minimum fine to be im- . 


posed even for a first offence. An ex- 
ception was however made in cases 
falling under sub-cl. (i) of cl. (a) of 
S. 16 (1) and in respect of an article of 
food which was considered to be adul- 
terated under S. 2 cl. (i) (1) or mis- 
branded under S. 2 cl. (ix) or for an 
offence under sub-clause (ii) of cl. (a) 
of S. 16 (1). in which case the Court is 
given the discretion, for any adequate 
and special reasons to be mentioned, to 
award a lesser sentence than six months 
or impose a fine lesser than one thou- 
sand rupees or of both lesser than the 
minimum prescribed. If for the offence 
of which the appellant is convicted 
even under the amended section a lesser 
sentence can be awarded, if there were 
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adequate and special reasons, it would 
be much more so under the unamend- 
ed section. The reason for the Legisla- 
ture to make the exception is not that 
the offences specified are not ccnsider- 
ed to be serious, but the gravity of the 
offence having regard to its nature can 
be less if there are any special or ade- 
quate reasons. 


11. In our view though offen- 
ces for adulteration of food must be 
severely dealt with, no doubt depend 
ing on the facts of each case which can- 
not be considered as precedents in 
other cases; in this case having regard 
to the fact that the appellant has been 
on bail since 1964 for a period of near- 
ly seven years, and also because not 
only the mustard oil sample satisfied 
all the tests except one but the main 
person concerned in the manufacture 
of the said oil has been acquitted, in- 
terests of justice would be served il 
the sentence of one year-is reduced to 
two months rigorous imprisonment and 
the appellant is further directed to pa 
a fine of Rs. 1000/- failing which to be 
directed to undergo a further term of 
rigorous imprisonment for one month. 
We accordingly so direct. 

12. Subject to this modification, 
the appeal and the Criminal Miscellan- 
eous Petitions Nos. 450 and 515 of 1970 
are dismissed. 


Appeals dismissed. 
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Commissioner of Income Tax (Cen- 
tral) New Delhi (In both the Appeals), 
Appellant v. M/s. S. Zoraster & Co. 
(In both the Appeals), Respondent. 


Civil Appeals Nos. 2012 and 2013 
of 1968, D/- 24-9-1971. 


Income-tax Act (1922), S. 65-A (2) 
— Appeal to Supreme Court on certi- 
ficate — Certificate granted on the 
ground that substantial question of law 
arises for consideration — Reasons for 
granting certificate must be confined 
to the material on record which must 
have been before the Court whose deci- 
Sion is appealed against. 

The jurisdiction of the Court, at 
the stage of dealing with application 
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for grant of certificate is limited only 
to considering whether any substantial 
question of law arises having due 
regard to the material on record and 
the discussion on facts and law con- 
tained in the judgment of the High 
Court which dealt with the appeal or 
Reference or any other proceeding, as 
the case may be. The Supreme Court 
Should not be invited to decide any 
question of law much less the substan- 
tial question of law purely in the abs- 
tract. Such question.of law must rea- 
sonably arise on the basis of the mate- 
rial on record. Further, the substan- 
tial question of law, in order to be cer- 
tified as fit to be decided by Supreme 
Court must arise on the facts of a par- 
ticular case. 


Thus where -in reference under 
S. 66 (1) of Income-tax Act (1922) the 
question was whether. the cheques from 
Government of India sent to assessee 
at Jaipur can be said to have been 
received by the assessee at Delhi on 
the assumption that the cheques were 
sent by post, if from the finding 
recorded by Appellate Tribunal and 
confirmed by the High Court it is clear 
that the Revenue miserably failed to 
establish the fact of posting of cheques 
at Delhi then no question of applying 
any presumption under S. 114 of the 
Evidence Act, that not only the parties 
intended that the checues should be 
sent by post but that the cheques were 
actually sent by post, would arise for 
consideration. When orce the question 
of a presumption under S. 114 illustra- 
tion (f) of the Evidence Act does not 
fall to be considered in proceedings be- 
fore Supreme Court, tne High Court 
would not be justified in certifying, on 
this ground, that the case is fit for ap- 
peal to Supreme Court. 

(Paras 15, 17, 18, 19) 
Cases Referred: Chronological Paras 
AIR 1961 SC 107=(1¢60) 40 ITR 
552, Zoraster and Co v. Commr. 
of Income Tax 

Mr. R. H. Dhebar. Mrs. Urmila 
Kapoor and Mr. P. L. Juneja Advo- 
cates, for Appellant (n both the Ap- 
peals); Mr. N. D. Karknanis, Sr. Advo- 
cate, (M/s. Ram Lal, A. T. M. Sampath 
and E. C. Agrawala, Advocates with 
him), for Respondent. (in both the Ap- 
peals). — 

The J udgment of the 
delivered by 

VAIDIALINGAM, J.:— These two 
appeals, on certificate, by the Com- 
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Court was 


course. 


I-T. Commr. (Central) v. S. Zoraster & Co. [Prs. 1-4] S. C. 2049 


missioner of Income-tax (Central) new 
Delhi, are directed against the com- 
mon judgment and order dated Febru- 
ary 21, 1967 in Income-tax Reference 
No. 7 of 1961. The reference related to 
the assessment years 1942-43 and 1943- 
44. The question of law, referred for 
the opinion of the High Court under 
Section 66 (1) of the Indian Income-tax 
Act, 1922 (hereinafter to be referred to 
as the Act) was as follows: 


“Whether on the facts and circum- 
Stances of the case, the profits and 
gains in respect of the sales to the 
Government of India, were received by 
the assessee in the taxable territories.” | 


Ze The High Court answered 
the said question in favour of the asses- 
see as follows: 


“On the facts and circumstances 
of the case, the profits and gains in res- 
pect of the sales, made to the Govern- 
ment of India, must be deemed to have 
been received by the assessee outside 
the taxable territories.” 


3. When Mr. R. H. Dhebar, 
learned counsel for the Revenue opened 
the appeals, a preliminary objection 
was raised by Mr. N. D. Karkhanis 
learned counsel for the assessee-respon- 
dent that the certificates granted by 
the High Court are not proper and as 
such the appeals are not maintainable. 
The nature of the preliminary objec- 
tion will be referred to by us in due 
As we are accepting the pre- 
liminary objection, we will only refer 
to the facts in so far as they are rele- 
vant. for holding that the certificates 
granted are not proper and as such the 
appeals are not maintainable. 


4. The assessee-respondent is a 
firm consisting of three partners, name- 
ly, Sohanmal,  Mehtabchand - and 
Allahdin. Sohanmal and Mehtab- 
chand are also the two coparceners of 
a Hindu Undivided Family. The said 
family had got its own business firm 
known also by the name of the asses- 
see, M/s. S. Zoraster and Company. 
The assessee firm, as well as the joint 
family firm were both situated in Jai- 
pur, which was outside the taxable 


-territories at: the relevant period. 
the assessee had business dealings 
with the Government of India. 


In respect of the goods supplied by the 
said firm, the ‘Government of India 
paid the price by cheques. The 
cheques in question were received by 
the assessee at Jaipur. However, the 


2050 S. C. {Prs. 4-7] T-T. Commr. 


said cheques were drawn on the Re- 
serve Bank of India, at Bombay. The 


assessee, through the agency of the 
family firm, sent those cheques to 
Bombay for collection and realised 


the amounts due under the cheques at 
Bombay. The question arose whether 
the amounts represented by the cheques 
which were cashed at Bombay, were 
taxable in the hands of the assessee 
under the Act. The Income-tax Offi- 
cer, the Appellate Assistant Commis- 
sioner, as well as the Appellate Tribunal 
held that as the amounts had been re- 
alised in Bombay, which is a taxable 
territory, the amounts covered by the 
aoe were liable to tax under the 
ct. 


5. On an application made by 
the assessee, the Appellate Tribunal 
made a Reference on December 10, 
1952 to the High Court of judicature 
for the State of Punjab at Simla. The 
question of law, that was referred to 
the High Court was one, which we 
have set out in the earlier part of the 
judgment. The Reference was number- 
ed: as Civil Reference Case No. 3 of 
1953 in the Punjab High Court. As in 
the opinion of the High Court, the ap- 
pellate Tribunal had not given a find- 
ing as to whether the cheques in ques- 
tion were sent to the assessee by post 
and whether the assessee had given any 
direction in that regard to the Govern- 
ment of India, by its order dated March 
24, 1955, a supplementary statement 
was called for. The assessee challeng- 
ed this order of the High Court calling 
for a supplementary statement in an 
appeal before this Court. By its order 
dated August 17, 1960 this Court dis- 
missed the said appeal. The decision 
of this Court is reported in Zoraster & 
Co. v. Commr. of Income-tax, (1960) 40 
ITR 552 = (AIR 1961 SC 107). After 
the decision of this Court, the Appel- 
late Tribunal, on March 18, 1961 sub- 
mitted to the High Court a supple- 
mentary statement. The case was re- 
numbered in the High Court as Income- 
tax Reference No. 7 of 1961. At this 
stage it may be mentioned that in the 
supplementary statement, the Appel- 
late Tribunal had recorded a finding 
that there is no material on record 
to show as to how the cheques in ques- 
tion were sent, i.e. whether by post or 
by hand. The Appellate Tribunal 
further found that the assessee had 
given a direction to pay by cheques 
and that apart from this there was no 
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other material on record to show any 
direction given by the assessee regard- 
ing the mcde of dispatch of cheques. 


6. The High Court, in its order 
under attack, noted the findings record- 
ed by the. Tribunal, namely, that the 
cheques were received by the asses- 
see at Jaipur but collected at Bombay 
and that it is not established how the 
cheques were sent to the assessee by 
the Government of- India. The Re- 
venue contended before the High 
Court that the amounts covered by the 
cheques in question must be consider- 
ed to have been received by the asses- 
See in the taxable territory, either at 
Bombay, on the basis that the amounts 
covered by the cheques were realised 
at that place, or at Delhi, on the ground 
that the cheques must be considered 
to have been received by the assessee 
at that place where the cheques were 
posted, as the Post Office is to be con- 
sidered, the agent of the assessee. The 
High Court first considered the ques- 
tion as to what is the effect of pay- 
ments made by the Government to the 
assessee by means of cheques. After 
a reference to certain decisions of this 
Court, the High Court held that the 
mere zact that the cheques were rea- 
lised at Bombay is of no consequence. 
In the particular circumstances of the 
case, the High Court is of the view 
that as the cheques were received by 
the assessee at Jaipur, it must be held 
that the amounts covered by the che- 
ques were received by the assessee at 
that place, which was outside the taxa- 
ble territory. 

In dealing with the conten- 
tion of the Revenue that the cheques 
must te considered to have been recei~ 
ved by the assessee at Delhi, where 
they were posted, the High Court again, 
after & reference to the relevant deci- 
sions cf this Court, adverted to the 
finding recorded by the Appellate Tri- 
bunal that there is no evidence to show 
that the cheques were sent by post. In 
fact, it is pertinent to note how the 
High Court actually dealt with this 
questicn. It observed as follows: 

“If there was a finding by the Tri- 
bunal that the Government of India 
was invariably sending the- che- 
ques referred to earlier from Delhi 
to Jaipur through post and that the 
assesse2 was receiving those cheques 
without demur, then we would have 
found no difficulty in upholding the 
contention of Shri Kapur that the che- 
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ques in question were sent to the as- 
Sessee through post with its implied 
consent and, that being so, the vost 
office should be considered as the agent 
of the assessee. But as mentioned 2ar- 
lier, in the instant case, there is no =vi- 
dence to show that those cheques vere 
sent by post. Hence the question of 
assessee’s consent, implied or otherwise, 
does not arise for consideration.” 


Later on, the High Court has also ob- 


served that the stark fact is that there | 


is no finding by the Appellate Tr-bu- 
nal that the Government of India jent 
the cheques by post anc that the Reve- 
nue has failed to place any materiel to 
prove that the cheques in queszion 
were being sent by. tke Government 
through post. On the basis of the akove 
finding, the High Court answered the 
question, referred to it, in favour of 
the assessee, 


8. The Revenue filed two ap- 
plications, Supreme Court Applicat_ons 
Nos. 95 and 96 of 1967 before the Eigh 
Court for grant of certizicates decla-ing 
the cases to be fit ones for appea. to 
this Court. Supreme Court Applica- 
tion No. 95 of 1967 related to the ass=ss- 
ment year 1942-43 and No. 96 of 1967 
related to the assessment year 1943-44. 
In the grounds of appeal, in particular, 
it was stated that the High Court has 
not properly interpreted the decis_ons 
of this Court and that the High Ceurt 
further erred in holding that there was 
no proof as to how th2 cheques were 
received by the assessee in Jaiour. 
Another ground was taken that the əvi- 
dence on record establishes that the 
cheques were issued and sent to the 
assessee at his request by post. 

9. The learned Judges, 
dealt with the applications for gramt of 
certificates were different from those 
who dealt with the main reference. By 
order dated July 15, 1968, 
Court granted the certificates that the 
cases are fit for appeal to this Ccurt- 
Before the learned Judges, the Reve- 
nue contended that the assessee must 
be considered to hav=2 received the 
amounts covered by the cheques in the 
taxable territories on two alternacive 
grounds: (1) that the payments by che- 
ques made by the Government of India 
from Delhi to the assessee at Jacpur 
were not made at Jaipur where the 
cheques were received by the assessee 
` but at Bombay where the cheques vere 
cashed, or (2) the cheques were posted 
by the Government of India at Delhi 


ho. 


the Eigh. 


L-T. Commr. (Central) v. S. Zoraster & Co. [Prs. 7-11] S.C. 2051 


to the address of the assessee at Jaipur 
and as the post office acted as an agent 
of the assessee in receiving cheques 
the payment was made at Delhi and 
not at: Jaipur. 


10. Regarding the first ground 
the learned Judges held “that it has 
been convincingly negetived by the 
learned Judges, who dealt with the 
reference on the authority of the deci- 
sions of this Court.” There is a refer- 
ence to the decisions of this Court, as 
well as the finding recorded by the 
High Court when answering the refer- 
ence. The learned Judges finally held 
that the Revenue is not entitled to a 
certificate on the basis of ground No. 1 
in the following words: 

"In view of the Supreme Court 
decisions fully covering this point, no 
substantial question of law further 


remains to be considered regarding 
this aspect of the case.” 
11. Regarding the second 


ground, that the cheques were posted 
by the Government at Delhi and that 
the post office acted as an agent of the 
assessee and therefore the amounts 
covered by the cheques must be consi- 
dered to have been received by the 
assessee at Delhi, which is a taxable 
territory, the learned Judges are of 
the view that the said contention can- 
not be rejected on the plea that no 
substantial question of law arises for 
consideration by this Court. In consi- 
dering this aspect, the learned Judges 
observed that it is common knowledge 
that cheques are invariably sent by post 
and the Government of India, which 
has to make payments by cheques to 
numerous persons situated all over 
India, cannot be expected to send mes- 
sengers carrying cheques to the various 
places. There is reference to certain 
English decisions, from which the 
learned Judges inferred that a common 
usage can be inferred that cheques are 


always sent by post and never through 


personal messengers in countries where 
postal communication is universal. The 
learned Judges further observed that 
the only reasonable and proper way of 
dealing with the situation when pay- 
ments have to be made by cheques by 
the Government is to assume that the 
latter would send the cheques by post. 
The High Court is of the view that cer- 
tain decisions of this Court support the 
case of the Revenue that parties in- 
tended that cheques issued by the Go- 
vernment of India at Delhi should, be 
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sent to Jaipur by post. The learned 
Judges then referred to what in their 
opinion is a misunderstanding by the 
High Court of the decisions of this 
Court when answering the reference 
and characterised the said misunder- 
standing as unfortunate. The learned 
Judges then referred to illustration (d) 
to S. 50 of the Indian Contract Act and 
expressed the view that posting of the 
cheques in Delhi by the Government 
amounts to payment of money to the 
assessee in Delhi and that is the posi- 
tion regarding the present assessee. 
Ultimately, the learned Judges held 
that the question of law which really 
arises in the present case is whether a 
presumption could be drawn under 
the circumstances of the case that the 
cheques were sent by the Government 
to the assessee by post or whether the 
fact of sending the cheques by post 
must be positively proved by the Reve- 
nue, After referring to S. 114 of the 
Indian Evidence Act and in particular 
to illustration (f) thereof, the learned 
Judges observe that in the case on hand 
the cheques should have been sent by 
the Government from Delhi to the 
assessee either by post or by the mes- 
senger and that as it is not the case of 
either party that the cheques were 
sent by the messenger, the only con- 
clusion to be drawn is that the cheques 
must have been sent by post. Any 
other conclusion, according to the 
learned Judges, apart from being im- 
probable will also be absurd and, 
therefore, the only alternative, on 
which one can proceed is that the che- 
ques must have been sent by post. 
There is a discussion how the risk can 
be avoided by the cheques being drawn 
in a particular manner when they are 
sent by post. According to the learn- 
ed Judges, the most natural finding 
should be that the cheques were sent 
from Delhi to Jaipur by post. Actually, 
what according to the learned Judges, 
is the substantial question of law, on 
the basis of ground No. 2 and.in res- 
pect of which the certificates have 
been issued may be reproduced in their 
own words: 


sation’ whether the common course 
of usage can lead to the presumption 
that not only the parties intended that 
the cheques should be sent by post but 
that the cheques were actually sent b“ 
post. This question has not been consi- 
dered by this court and does not appear 
to have been considered in any other re- 


A.I. R: 
ported judicial decision. The question 
whether the profits in a case were re- 
ceived in taxable territories or not is 
not likely to arise in further cases in 
view of the fact that the cistinction be~- 
tween taxable and non-texable terri- 
tories does not now obtain. But the 
general question whether a presump- 
tion under Section 114, illustration (f) 
of the Evidence Act should be raised 
by Court in circumstances such as those 
that are present in this case, is of great 
importance. It is likely to arise in 
many future cases not cestricted to 
income-tax. Not only is there no speci- 
fic decision of. the Supreme Court on 
this question, but even = High Court 
decision covering this point has not 
been brought to our notice. We, there- 
fore, certify that these tvro cases are 
fit for appeal to the Supreme Court.” 


12. The preliminery objection 
of Mr. Karkhanis to the maintainabi- 
lity of the appeals on the ground that 
the certificates granted by the High 
Court are not proper, :s as follows: 
The learned Judges have declined to 
grant certificate on the ground that no 
substantial question of law remains 
to be considered regarding the first 
contention that was urged by the Reve- 
nue, namely, that the assessee when 
he cashed the cheques at Bombay, must 
be considered to have -zeceived the 
amounts in the taxable territory. But 
so far as the second contention raised 
by the Revenue was concerned, which 
related to the posting of the cheques 
by the Government of India, at Delhi, 
the High Court in coming to the con- 
clusion that there is a substantial ques- 
tion of law has grossly erred in ignor- 
ing the specific findings recorded by 
the Appellate Tribunal that the Reve- 
nue placed no evidence before it to 
show that the cheques were posted at 
Delhi, which finding has been accept- 
ed by the High Court when answering 
the Reference. In view of this finding 
of fact, according to the _earned coun- 
sel, there is no question of any presum- 
ption arising under S. 114, illustration 
(£) of the Evidence Act coming into 
play. The counsel further urged that 
the learned Judges have granted a 
certificate on a matter vrhich did not 
arise for consideration ard which was 
not in dispute before the High Court 
when it answered the Reference and 
which point had not even been raised ` 
in the applications for grant of certifi- 
cate. When there was a categorical 
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finding that the Government placed no 
evidence regarding the dosting of che- 
ques at Delhi, the reasoning of the 
learned Judges when dealing with the 
applications for grant of certificates 
that the cheques must have been post- 
ed at Delhi, is opposed to evidence. 
Further, it was a conzlusion which 
cannot be reached at the stage of 
granting a certificate, being quite con- 
trary to that reached by the High 
Court when dealing with the Refer- 
ence. In short, according to the learn- 
ed counsel the certificates have been 
granted on a point which does not arise 
for consideration in the appeals. 


13. Mr. Dhebar, learned coun- 
sel for the Revenue, contended that 
the High Court has corsidered all as- 
pects when granting tne certificates 
and that there is no infirmity attached 
to the orders granting certificates that 
the cases are fit for appeal to this 
Court. According to tke counsel, this 
was a fit case where the presumption 
arising under S. 114 of the Evidence 
Act should have been epplied by the 
High Court when dealing with the 
Reference. Mr. Dhebar, finally con- 
tended that as the certificates have 
been issued properly, the appeals are 
maintainable. The counsel further 
urged that as reasons kad to be given 
in the order granting certificates of 
fitness, it is inevitable that there should 
be some discussion about the nature of 
the questions that arose for decision 
before the Bench which answered the 
Reference. 


14. While we agree with Mr. 
Dhebar that reasons for granting the 
certificate must be given by the learn- 
ed Judges in tne order those reasons, 
however, in our opinion, must be con- 
fined to the material on record, which 
must have been before the Court which 
dealt with an appeal or Reference and 
in respect of which derision, the ag- 
grieved party desires to come in ap- 
peal to this Court on certificate on 
the ground that a substantial question 
of law arises for consideration. 


15. We are not inclined to ac- 
cept the contention of Mr. Dhebar that 
the High Court has prcperly exercised 
its jurisdiction in certifying that the 
two cases are fit for appeal to this 
Court. We must frankly admit that 
-when we went through the order of 
the High Court granting the certifi- 
cates, we felt that the learned Judges 
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were either sitting in appeal over the 
judgment of the Division Bench, which 
answered the Reference, or were them- 
selves dealing with the Reference 
under S. 66 (1) of the Act, in the first 
instance. Unless the learned Judges 
were exercising one or the other of 
the above jurisdiction, the criticism 
about the approach made by the Divi- 
sion Bench when answering the Refer- 
ence, could not be justified. It is clear 
that when dealing with an application 
for grant of certificate of fitness, the 
court was exercising no such jurisdic- 
tion. It must be emphasised that in 
the circumstances like this, the juris- 
diction of the Court, at the stage of 
dealing with application for grant of 
certificate is limited only to consider- 
ing whether any substantial question of 
law arises having due regard to the 
material on record and the discussion 
on facts and law contained in the judg- 
ment of the High Court which dealt 
with the appeal or Reference or any 
other proceeding, as the case may be. 


16. Regarding the question that 
the assessee may be considered to have 
received the payments at Bombay, the 
learned Judges have quite rightly de- 
clined to grant a certificate on the 
ground that the point is covered by 
the decisions of this Court and that no 
Substantial question of law arises. 


17. As we have already point- 
ed out the certificate has been granted 
by the learned Judges on the basis that 
the general question whether a pre- 
sumption under S. 114, illustration (Ê) 
of the Evidence Act can be raised is of 
great importance and that it is likely 
to arise in many future cases not res- 
tricted to income-tax. It should be 
remembered that this Court should not 
be invited to decide any question of 
law much less the substantial question 
of law purely in the abstract. Such 
question of law must reasonably arise 
on the kasis of the material on record. 
Further, the substantial question of 
law, in order to be certified as fit to 
be decided by this Court must arise on 
the facts of a particular case. With 
great respect to the learned Judges 
who dealt with the application for 
grant of certificate, we are constrained 
to remark that they have ignored the 
finding of fact recorded by the Appel- 
late Tribunal in its supplementary 
statement dated March 18, 1961 that 
the Revenue has placed no materials 
to prove that the cheques were posted 
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at Delhi. It should be remembered 
that when the reference was made in 
the first instance, the Punjab High 
Court felt that the Appellate Tribunal 
had not given any finding as to whe- 
ther the cheques in question were sent 
to the assessee by post and whether 
the assessee had given any direction in 
that regard to the Government of 
India. 
a finding, the High Court by its order 
dated March 24, 1955 called for a sup- 
plementary statement from the Appel- 
late Tribunal under S. 66 (4) of the 
Act. This order was challenged be- 
fore this Court by the assessee unsuc- 
cessfully. The purpose of seeking a 
Supplementary statement was to focus 
the attention of the Appellate Tribunal 
to this aspect, namely, the posting of 
cheques claimed to have been done at 
Delhi by the Government of India. 
That the Revenue miserably failed to 
establish the fact of posting of cheques 
at Delhi, is clear from the finding 
recorded by the Appellate Tribunal in 
its supplementary statement, which 
finding has been accepted by the High 
Court in its judgment dated February 
21, 1967 when answering the Refer- 
ence. The High Court has also then 
recorded a finding that the Revenue 
has failed to place any material before 
the Appellate Tribunal to prove that 
the cheques in question were being 
sent by the Government of India 
through post. Unfortunately, all these 
aspects have been missed by the learn- 
ed Judges when dealing with the ap- 
plications filed by the Revenue for 
_ the grant of certificates. l 


18. On the above findings 
recorded by the Appellate Tribunal 
jand confirmed by the High Court, no 
question of applying any presumption 
under S. 114 of the Evidence Act arises 
for consideration. The learned Judges, 
dealing with the applications for grant 
of certificates, had no jurisdiction to 
go behind the finding recorded in the 
original judgment disposing of the 
Reference. In our opinion, the entire 
discussion on this aspect of posting of 
the cheques at Delhi by the learned 
Judges is beside the point, as that 
question no longer was available to 
the Revenue, in view of the finding 
recorded against it, to which we have 
made a reference earlier. 


19. When once the question of 
a presumption under S. 114, illustra- 
tion (f) of the Evidence Act does not 
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In view of the absence of such 
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fall to be considered in these proceed- 
ings, in view of the specific finding 
recorded by the Appellate Tribunal 
against the Revenue, and accepted by 
the High Court, in our opinion, the 
High Court was not justified in certi- 
fying, on this ground, that the cases 
are fit for appeal to this Court. 


20. As the issue of certificates 
by the High Court is not proper, the 
only course open to us is to cancel the 
certificates and set aside the order of 
the High Court granting them. The 
result is that the above appeals have 
become unsustainable, as they have 
been brought to this Court on the basis 
of certificates, which, as held by us, 
have not been properly granted. 


21. The appeals, accordingly, 
are held to be not maintainable and 
are dismissed with costs. There will, 


however, be only one hearing fee. 
Appeals dismissed. 


AIR 1972 SUPREME COURT 2054 
(V 39 C 378) . 
(From: Patna)* 
A. N. RAY AND M. H. BEG, JJ. 
Bilas Singh, Appellant v. State of 
Bihar, Respondent. 
Civil Appeal No. 1113 of 1967; D/- 
26-7-1972. 


INDEX NOTE: 


(A) Constitution of India, Art. 133 
— Certain items of claim not pressed 
and given up before High Court — Ap- 
pellant cannot resile from that position 
before Supreme Court and contend 
that it was done under misapprehen- 
sion. 


BRIEF NOTE (A): 


Where the judgment of the High - 
Court specifically stated that certain 
items of claim were given up as not 
pressed but the petition for leave to ap- 
peal merely stated that they were given 
up under a misapprehension without fil- 
ing any affidavits in support by the ap- 
pellant or his counsel, the appellant 
cannot be allowed to turn round and 
claim before the Supreme Court that 
those claims were given up under a mis- 
apprehension, because the Supreme 


*(A. F. O. D. No. 258 of 1960, D/~ 7-12- 
1965 — Pat.) 
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Court is denied not only the benef of 
affidavit evidence on th2 point but also 
the opinion of the High Court on shat 
question. (1876) LR 3 Zh. D. 177, Ref. 

(Para 7) 


Cases Referred: Chronological Paras 


(1876) 3 Ch. D. 177 = 46 LJ 
Ch. 254, Holt v. Jesse 6 


‘Mr. C. B. Agarwalla, Sr. Advocate, 
(Mr. D. Goburdhun, Advocate with 
him), for Appellant; Mr. U. P. Singh, 
Advocate, for Respondent. 

The Judgment of the Court was 
delivered by ` 

RAY, J.:— This is an appeal by 
certificate from the judgment dated 7, 
December, 1965 of the High Court of 
Patna decreeing the arpelldnt’s sut in 
part and setting aside zhe judgmert of 
the. Additional Subordinate Judge dis- 
missing the suit of the appellant. 

2. The appellant filed a sui: for 
the sum of Rupees 1,67.017/- as balance 
due to the appellant for earth work 
done for cutting canal and raising em- 
bankments for a project known as 
Balwa Sathi Distributcry. 


3. On 1 April, 1951 the appel- 
lant’s tender was accepied and the zon- 
tract for construction work was erter- 
ed into. The work was completed in 
the month of June, 1352. The arpel- 
lant claimed his tozal dues to be 
Rupees 5,09,053/-. The appellant’s case 
was that he was paid Rupees 3,42,036/-. 
The appellant filed the suit for the 
balance sum of money 

4. One of the principal issues 
was whether the mode of measurement 
adopted by the defendant was correct 


and proper. There are two types of 
measurements for construction work. 
One is called the pit measurement. 


The other is called sectional measure- 
iment. These types are for meastring 

the total earth work Jone. The con- 
tract did not specify which type of 
measurement was to ke adopted. The 
trial Court came to the conclusion that 
there was an implied contract be- 
tween the parties that the pit measure- 
ment was applicable in the present case. 
The High Court upheld that conclu- 
sion. This finding of the High Court 
was not challenged in this Court. 

D, Counsel on behalf of the ap- 
pellant only contended that Items 2, 3, 
8 and 9 in the Schedule of works exe- 
cuted by the appellanz as particularis- 
ed in the annexure to zhe plaint skould 
have been allowed ani decreed bz the 
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High Court. Item No. 2 is for extra 
lift on earth work recorded in measure- 
ment books amounting to Rs. 3870/-. 
Item No. 3 is for extra lead recorded in 
measurement book amounting to Rupees 
3000/-. Item No. 8 is for earth work 
done in Satwaria Branch amounting to 
Rupees 5597/-. Item No. 9 is for earth 
work dene in Matraria Branch amount- 
ing to-Rupees 35,929/-. The defendant 
in the written statement denied that 
the appellant was entitled to the alleg- 
ed sums. The defendant further alleg- 
ed that the earth work done by the 
appellant has been measured up com- 
pletely with all lead and lift and finally 
paid for. 


6. © The High Court recorded in 
the judgment that Items Nos. 6 to 10 in 
the Schedule to the plaint were given 
up and not pressed. Therefore Items 
Nos. 8 and 9 in the Schedule are not 
open to be canvassed. Counsel for the 
appellant submitted that those items 
were given up because. of misapprehen- 
sion of counsel. Reliance was placed 
on the decision in Holt v. Jesse, (1876) 
LR 3 Ch. D. 177. There the action 
came up for hearing. The defendant 
by his counsel submitted to account 
for all moneys. An application was 
later on made that counsel and solici- 
tors who appeared for the defendant 
had misapprehended and mistaken 
their instructions, and were not autho- 
rised to give their consent. If all the 
information which counsel ought to 
have when he gives a consent is not be- 
fore him, the Courts find out whether 
the unfortunate client should be 
bound by such misapprehension. In 
the English case, counsel who asked the 
Court to decide did not say that they 
were not in possession of every material 
fact which was necessary to their con- 
sent in the case. The Court was un- 
willing to give a general licence to 
undo what they did inside the Court, 
because they did not like it. 


T. In the present case in the ap- 
plication for leave to appeal it was 
alleged that at the bar the claims as per 
Items Nos. 8 and 9 were given up and 
not pressed on account of the misap- 
prehension that these were not covered 
by the contract which related to the 
construction of Balwa Sathi Distribu- 
tory only and not to the Satwaria and 
Matraria Distributories. The applica- 
tion .for leave to appeal to this Court 
was affirmed by an affidavit of Anjani 
kumar Sinha. He describes himself as 
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a pairvikar of the appellant. He 
states in the affidavit that the facts are 
true to his knowledge. He further 
Says that there was and there could be 
no concession. But he does not say what 
instructions were given nor does he say 
as to how there was any misapprehen- 
Sion. The allegation by the deponent 
that Items 8 and 9 were misapprehend- 
ed and were not covered by the con- 
tract not related to Satwaria and 
Matraria Distributories is nullified by 
the Schedule in the plaint which refer- 
red to work in Satwaria and Matraria 
Branches. The plaintiff appellant in 
oral evidence stated that his claim was 
inter alia for costs of the earth work 
with lead and lift in Matraria Distri- 
butory and also of Satwaria Branch. 
The plaintiff appellant’s further evi- 
dence was that the Distributory was 
dug out near the site of the old Sathi 
canal. The plaintiff appellant further 
said in oral evidence that the State of 
Bihar produced one measurement book 
of Satwaria but did not produce the 
other books. There is no affidavit by 
the appellant himself as to what instruc- 
tions he gave. There is no statement by 
counsel that there was any misappre- 
hension. If there was any misapprehen- 
sion it was open to the appellant and 
his counsel] and agents to bring to the 
notice of the High Court that the claim 
was given up on account of misappre- 
hension. The High Court would have 
dealt with that allegation. This 
Court is denied not only the benefit of 
affidavit evidence on the point but 
also the opinion of the High Court on 
that question. The appellant cannot 
be allowed to turn around at this stage 
and resile from the position which was 
solemnly adopted by counsel for the 
appellant before the High Court. 


8. As far Items Nos. 2 and 3 
were concerned the High Court held 
that no evidence was led by the appel- 
lant to justify any of the claims. In the 
absence of proof of claim the High 
Court rightly rejected the claims on 
account of Items Nos. 2 and 3. 


9. The High Court decreed the 
appellant’s suit for Rupees 43513/-. The 
High Court allowed interest at the rate 
of 6% per annum pendente lite and fur- 
ther interest. The suit was instituted 
in the year 1955. The interest at the 
rate upto this date will be a large sum 
of money. We are, therefore, modify- 
ing the High Court decree by allowing 
the appellant interest at the rate of 


Shri Kishan v. State of U. P. 
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3% per annum pendente lite from the 
date of the institution of the suit upto 
the date of the decree of the High Court. 
There will be no further interest. There 
is no merit. whatever in this appeal. 
The appeal fails and is dismissed. In 
view of the fact that we have reduced 
the rate of interest parties will pay and 
bear their own costs in this Court. 
The decree for the costs made by the 
High Court is however not disturbed. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 2056 
(V 59 C 379) 
(From: Allahabad)! 
I. D. DUA AND H. R. KHANNA, JJ. 


Shri Kishan and others, Appel- 
lants v. State of U. P., Respondent. 


Criminal Appeal No. 273 of 1968, 
D/- 28-7-1972. 
INDEX NOTE: 


Penal Code (1860), S. 202 read 
with S. 34 — Absence of previous en- 
mity between accused and deceased — 
Occurrence an off-shoot of a trifling 
scuffle incident between urchins — 
Injuries caused by lathis only — Find- 
ing of High Court as to common inten- 
tion to give a severe heating — No 
material on record to show as to who 
gave the fatal blow — Conviction 
changed to one under S. 325 read with 
S. 34—(X-Ref: I. P.C., S. 325/34). Cri. 
Appeal No. 478 of 1965, D/- 25-12-1967 
(Ail). Reversed. 


BRIEF NOTE: Where the accused, 
who had no previous enmity with the 
deceased belaboured him and his com- 
panion with lathis as a protest against 
their interference in a scuffle over a 
trifle between the son of an accused 


and another boy, and the finding of 
-the High Court as to common inten- 


tion was that the accused had only in- 
tended to give a severe beating, mere- 
ly because one of the accused exceed- 
ed the bound and gave a blow on the 
head of the deceased which proved 
fatal, more out of fright and haemor- 
rhage, all the accused cannot be held 
liable for the injury which proved 
fatal; in the broad circumstances of the 
case the accused can be held liable 
only for the injuries which were caus- 
ed in furtherance of the common inten- 


*(Cri. Appeal 478 of 1965, D/- 25-12- 
1967 — All). 
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tion and not for the fatal injury. So 
however, as there was no evidence on 
record as to who dealt ihe blow which 
proved fatal, each of ths accused must 
be held to be guilty under S. 325 read 
With S. 34. (Para 6) 


Mr. R. B. Datar, Advocate, for Ap- 
pellants. Mr. O. P. Rane, Advocate, for 
Respondent. | 


The Judgment of the Court was 
delivered by 


_ KHANNA, J.:— Shri Kishun, Ram 
Bali, Jai Shri and Jattan were convict- 
ed by learned Sessions Judge Ballia 
under section 302 read with section 34 
Indian Penal Code for czusing the death 
of Seru (aged 45) and under S. 323 
read with section 34 Incian Penal Code 
for causing injuries to Sadaphal (PW 
2), and were sentenced to undergo im- 
prisonment for life on the former count 
and rigorous imprisonm=nt for a period 
of one year on the latzer count. The 
sentences in the case cf each accused 
were ordered to run concurrently. On 
appeal the High Court of Allahabad 
affirmed the order of the trial court. 
The four accused thereafter came to 
this Court by special leave. The leave 
was, however, limited to the question 
whether the offence disclosed was mur- 
der or culpable homicide not amount- 
ing to murder or some lesser offence. 


2. Ram Bali and Jattan accused 
are brothers. Likewise, Shri Kishun and 
Jai Shri accused are brothers and are 
the nephews of Ram Bali and Jattan. 
The prosecution case is that on Febru- 
ary 13, 1964 about half an hour before 
sunset Bhagwati (PW 3), who is aged 
about 11, and his sister’s son Kolahal 
were playing guchhi (a game played 
with paisa) in the Khalihan of Shri 
Kishun accused. Nandlal, son of Shri 
Kishun, came there and protested 
against the playing oi the game of 
guchhi in his Khalihan. Nandlal also 
threw away in a neighbouring field 
the paisa with which the game was 
being played. A scuffle then took 
place between Nandlal and Bhagwati. 
Seru deceased and Sacaphal PW on 
coming to know of the aforesaid scuf- 
fle went to Shri Kishun’s Khalihan 
and .stopped the scuffle. Nandlal then 
began to weep and went to his house. 


Seru, Sadaphal, Bhagwati and Kolahal. 


made a search for the paisa which had 
been thrown away by Nandlal but could 
not find it. They then left for their 
houses. When they reazhed in front of 


.directed to go to the hospital for 
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the house of one Suraj Mal, the four 
accused, who were armed with lathis, 
accosted them. The accused protested 
against the beating given to Shri 
Kishun’s son (Nandlal) and, at the same 
time, belaboured Seru and Sadaphal. 
Seru on receipt of injuries fell down 
on the ground and became unconscious. 
On alarm being raised, Sada Shiva 
(PW 4) and Rajaram (PW 5) reached 
there, whereupon the accused ran away. 
Sadaphal PW carried Seru on a cot to 
the police Station Deoria. On the way 
Seru was put in a riksha. The party 
then went to police station Deoria where 
first information report was lodged by 
Sadaphal PW at 7.05 p.m. the same 
evening. Seru and Sadaphal were then 
me- 
dical examination. Seru, however, died 
on the way. Post mortem examination 
on the dead body of Seru was perform- 
ed by Dr. G. D. Agarwal on Feb. 14, 
1964. The following five injuries were 
found on the body of Seru: 


“I. Contused wound 1” x 1/2” x 
bone on top of head with swelling on 
the forehead. 

2. Contused wound 3/4” x 1/2” 
bone, front of right leg middle. 

3. Interrupted abrasion 2” x 3/4” 
front of right leg. 

4, Ecchymosis on right upper and 
lower eye lid 1/2” x 3/4’. 

' 5. Swelling on left temporal region 
2 127 x Die ” 
Death was due to shock and haemor- 
rhage as a result of the head injury. 
Sadaphal PW on examination by Dr. 
Nagrath was found to have seven sim- 
ple injuries caused with blunt weapon 
like lathi. 

3. At the trial the plea of the 
appellants was that a she buffalo be- 
longing to Seru had trespassed into the 
field of Shri Kishun accused. Jattan ac- 
cused caught hold of the she buffalo 
and was taking it to the cattle pound 
when Seru and Sadaphal made an ef- 
fort to snatch the she buffalo. They 
also assaulted Jattan with lathis. On 
alarm having been raised by Jattan, Jai 
Shri reached there and both of them 
used their lathis in self-defence. Evi- 
dence was led in defence to show that 
Jattan accused on being examined on 
February 18, 1964 was found to have 
two injuries on his person. 

4. The High Court in maintaining 
the conviction of the accused appellants 
relied upon the evidence of four eye 
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witnesses, Sadaphal (PW 2), Bhag- 
wati (PW 3), Sada Shiva (PW 4) 


and Rajaram (PW 5). It was also 
Observed by the High Court that 
the prosecution evidence did not 
indicate as to which of the accused 
appellants had given the fatal blow 
to Seru. Although the High Court 
took note of the fact that there did not 
exist any previous enmity between the 
accused on the one hand and Seru de- 
ceased on the other, the argument that 
the accused were not guilty of the 
offence under section 302 read with 
section 34 Indian Penal Code did not 
find favour with the High Court. In 
the result, the appeal was dismissed. 


5. In this Court Mr. Datar on 
behalf of the accused appellants has 
argued that the case against the ac- 
cused falls under Section 325 read with 
Section 34 Indian Penal Code and not 
under Section 302 read with Section 34 
Indian Penal Code. As against that 
Mr. Rana has supported the judgment 
of the High Court. In our opinion, 
the submission made by Mr. Datar is 
well founded. 


6. There was no previous en- 
mity between the accused appellants 
on the one hand and Seru deceased ana 
sadaphal PW on the other. The oc- 
currence was the off-shoot of a trifl- 
ing incident in the nature of a scuffle 
between two urchins. Nandlal, it ap- 
pears then went weeping and told his 
father that he had been beaten by Seru 
and Sadaphal. The four accused there- 
upon protested to Seru and Sada- 
phal for the beating given to Nand- 
lal and also belaboured them with 
lathis. Five injuries were caused 
to Seru. Apart from the one in- 


jury on the head which proved fatal, - 


the other injuries were not of a very 
serious nature. Sadaphal had seven 
injuries all of which were simple in 
nature. The prosecution evidence, as 
observed by the High Court, does not 
indicate as to which one of the accused 
appellants inflicted the fatal blow on 
the head of Seru. As such, none of 
the accused can be held to be perso- 
nally liable for the fatal injury. The 
liability can only be vicarious under 
Section 34 of the Indian Penal Code 
and as such, we have to find out as to 
what was the common intention of the 
accused in furtherance of which they 
caused injuries to Seru and Sadaphal. 
In this context we find that the High 
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Court has arrived at the following 
finding: . 
“There could, therefore, be no 
doubt that the common intention of 
the appellants was to give a severe 
beating to Seru and Sadaphal.” 


The above finding as well as the broad 
circumstances of the case go to show 
that the common intention of the accus- 
ed was to cause grievous injury to the 
victim. The fact that one of them ex- 
ceeded the bound and gave a fatal 
blow on the head of the deceased 
would make’ him personally liable for 
the fatal injury, but so far as the 
other three are concerned, they can be 
held liable only for the injuries which 
were caused in furtherance of the com- 
mon intention and not for the fatal in- 
jury. As it is not possible on the mate- 
rial on record to find out as to which 
one of the accused gave the fatal blow, 
there is no escape from the conclusion 
that each one of the four accused can 
only be guilty of the offence under 
Section 325 read with Section 34 Indian 
Penal Code. We accordingly alter the 
conviction of each of the accused-ap- 
pellants from under Section 302 read 
with Section 34 Indian Penal Code to 
that under Section 325 read with Sec- 
tion 34 Indian Penal Code. Each of 
them is sentenced to undergo rigorous 
imprisonment for a period of five 
years on that count. The sentence of 
rigorous imprisonment for a period of 
One year awarded to each of the ac- 
cused under Section 323 read with Sec- 
tion 34 Indian Penal Code would run 
concurrently with the above sentence. 
The appeal is allowed to that extent. 


Appeal allowed. 
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the section — Every error or omission 


In complying with S. 342 does not 
vitiate the trial. (Para 10) 


Brief Note (A) — It is no doubt 
true that courts must take care to put 
all the relevant material circumstances 
appearing in evidence io the accused 
So as to enable him to say in his de- 
fence what he wants, ir. respect of the 
prosecution case and ez plain any cir- 
cumstances appearing in evidence 
against him, but at tbe same time, 
every error or omission in complying 
with S. 342, Cr. P.C. does not neces- 
sarily vitiate the trial. Unless injus- 
tice results from an :rregularity in 
complying with S. 342, interference on 
this ground would not be justified. AIR 
1962 SC 1239, Ref. (Para 10) 


Where in a prosecution under Sec- 
tion 411 Penal Code and S. 3 of the 
Railway Stores (Unlaw-zul Possession) 
Act, 1955, in connection with the theft 
of a railway mirror the accused had 
denied the recovery of the mirror in 
answer to the first question asked 
under S. 342 Cri. P.C., it cannot be 
held that merely because it was not 
put to the accused that the mirror was 
Stolen, the appellant's examination 
under S. 342 was not adequate. No 
prejudice or injustice can be consider- 
ed to have been caused to him by the 
Court’s failure to refer to the fact. 
AIR 1961 SC 967, Ref. (Para 10) 


Cases Referred: Chrcnological Paras 


AIR 1962 SC 1239=1962 Supp 1 
SCR 49=1962 (2) Cri LJ 296, 
Rama Shankar Singh v. State of 
West Bengal 10 


AIR 1961 SC 967=(1951) 2 SCR 
515 = 1961 (2) Cri LJ 37, Keki 
Bejonji v. State of Bombay 10 


Mr. A. K. Nag Advocate, for Ap- 
pellant. Mr. B. P. Jha Advocate, for 
Respondent. 


The Judgment of the Court was 
delivered by 

DUA, J.:— The only point raised 
on behalf of the appellent by his learn- 
ed counsel Shri A. K. Nag is based on 
the argument that the provisions of 
S. 342, Criminal Procedure Code were 
not complied with by the trial court. 


2. The appellant was charged 
under S. 411, Indian Penal Code. and 
under S. 3 of the Railway Stores (Un- 
lawful Possession) Act, 1955. Accord- 


Ajit Kamar v. State of Bihar (Dua J.) 


[Prs. 1-6] S. C. 2059 


ing to the prosecution case on January 
7, 1967 Shri K. K. Venkateswaram, 
Sub-Inspector of Railway Police Force 
Chakradharpur, along with others, was 
coming to Chakradharpur in a third 
class bogey of 328 Down Nagpur- 
Chakradharpur Passenger train. They 
heard scme knocking’ sounds emanat- 
ing from the adjoining bogey when the 
train was between Jaraikela and 
Manoharpur railway stations. As soon 
as the train reached Manoharpur sta- 
tion Verkateswaram, along with P. Y. 
Kundulu, Head Rakshak and D. Bhas- 
kar Rao, went into the adjoining bogey 
and found the accused alone there. On 
inspecticn of the bogey they detected 
that the mirror of its latrine had been 
taken out. They questioned the accused 
about the missing mirror but he deni- 
ed all knowledge about it. Thereafter 
the bag of the accused was searched 
and from it a mirror bearing the mark 
“IR?” was recovered. On these facts the 
police registered a case under Ss. 379/ 
411, Indian Penal Code. But in the trial 
court the charges were confined to 
S. 411, indian Penal Code, and S. 3 of 
the Railway Stores (Unlawful Posses- 
Sion) Act, 1955. The trial court con- 
victed the appellant under both the 
sections and sentenced him to undergo 
rigorous imprisonment for six months 
under each count, the sentences to run 
concurrently. ) 


3. On appeal the learned addi- 
tional Sessions Judge, Singhbhum at 
Chaibassa affirmed the order of the 
trial court. 


4. The appellant took the matter 
on revision before the Patna High Court 
but the same was dismissed in limine. 


5. As already observed, in 
this Ccurt the only objection rais- 
ed on behalf of the appellant is 
that the provisions of Section 342, 
Code cf Criminal Procedure have 
not been fully complied with. 


6. The trial court put the fol- 
lowing zwo questions to the accused 
under S. 342, Cr. P. C.: 


“Q. 1: It is stated that on 6-9-67 
(?) (7-1-67) at about 6-1/4 pm. at 
Manoharpur railway station a mirror 
was discovered from you in the third 
class compartment in 328 Down Nagpur 
Chakradharpur. What have you to 
say? 

A: No.” 

Q. 2: It is stated that the abovesaid 
mirror recovered from you on the 
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abovesaid date was broken by you. 
What have you to say? 
A: No.” 


The third and the last question related 
to the first information report which 
does not concern us. 


T. The language and form of 
the question no. 1 as printed in the 
printed paper book does seem to sug- 
gest that there was no proper compli- 
ance with S. 342, Cr. P. C. We, there- 
fore, looked at the original record. 
There we find that the question was 
differently worded and the translation 
in print is incorrect in material parti- 
culars. The original question reads: 

“Kaha jatahai ki ta: (Tarikh) 7-1-67 
ke karib save 6 baje sandhya Manohar- 
pur railway station main 328 down 
Nagpur-Chakradharpur train ke third 
class compartment main ap ke pas se 
railway ka ek aina baramad hua tha. 
Ap ko kya kahana hai?” 

The answer was, as already observed, 
“No”. 

8. The question as actually put 
to the accused does refer to the mirror 
recovered from him to be a railway 
mirror. 


9. When confronted with this 
form of the question the learned coun- 
sel for the appellant had practically 
nothing to say in support of this grie- 
vance. In a half-hearted manner, how- 
ever, he contended that reference 
should also have been made in the 
question put to the accused to the 
allegation that the mirror was stolen 
railway property, because this is an 
essential ingredient for invoking Sec- 
tion 411, I.P.C. and failure to do so has 
vitiated the trial and the conviction. 
We are unable to agree with the learn- 
ed counsel. 


10. The facts of the case are 
simple and free from any complication. 
It is difficult to hold that merely be- 
cause it was not put to the accused that 
the mirror was stolen, the appellant’s 
examination under 8. 342, Code of 
Criminal Procedure was not adequate. 
It is no doubt true that courts must 
take care to put all the relevant mate- 
rial circumstances appearing in evi- 
dence to the accused so as to enable 
him to say in his defence what he 
wants, in respect of the prosecution 
case and explain any circumstances 
appearing in evidence against him, but 
at the same time, as observed in Ram 
Shankar Singh v. State of West Bengal, 


Kamini Kumar y. State of W. B. 


A.L R. 


(1962) Supp 1 SCR 49=(AIR 1962 SC 
1239) every error or omission in com- 
plying with S. 342, Cr. P.C. does not 
necessarily ,vitiate the trial. Unless in- 
Justice results from an irregularity in 
complying with S. 342, interference on 
this ground would not be justified. In 
the present case when the appellant 
denied the recovery of railway mirror 
in answer to question no. 1 no preju- 
dice or injustice can be considered to 
have been caused to him by the court’s 
failure to refer tothe fact of the mirror 
being stolen. In view of his answer to 
the first question, it was, in our opinion, 
futile to ask him any further questions 
about the mirror being stolen. (see 
Keki Bejonji v. State of Bombay. (1961) 
25CR 515 = (AIR 1961 SC 967) ). In 
the circumstances of the case it can- 
not be said that the appellant did not 
get adequate opportunity to say what 
he wanted to say in respect of the pro- 
Secution against him. . 

11. This appeal accordingly 
fails and is hereby dismissed. The ap- 
pellant must surrender to his bail bond 
to serve out the remaining sentence. 


Appeal dismissed. 
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Index Note—{A) Constitution of 
India Art. 226—Delay—Condonation of 
— Standard for measuring reasonable 
delay—Analogy with statute of limita- 
tion — When not available — Petition 
by dismissed public servant — Other 
grounds for refusal to issue writ.. 


Brief Note—(A) The rule that delay 
defeats the rights of a party to seek 
redress, by means of prerogative writ 
under Article 226 cannot be held to be 
abrogated merely because, if the claim 
had been brought in a Civil Court, the 
period of limitation would not have 
expired. The question in such cases is 


eer rere 
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always whether relief under Art. 226 
could more justly and properly be 
given than by leaving the parties to 
the ordinary remedy of a suit. A case 
in which a tax is impos2d under a clear- 
ly void law is different from one where 
seriously contested questions of fact 
have to be decided before an order of 
dismissal of a public servant could be 
held to be void. In tke latter case the 
most that the High Court can do is to 
quash the order of dismissal and to 
leave the authorities tree to take pro- 
ceedings afresh against the servant 
who will then have another long period 
of years in front of htm to go on con- 
testing the validity of proceedings 
against him until he kas gone past the 
age of retirement. In such cases, it is 
imperative, if the servant wants to in- 
voke the extraordinary remedies avail- 
able under Article 226, that he should 
come to Court at the earliest reason- 
- ably ‘possible opportunity. If there is 
delay in getting an adjudication, a suit 
for damages actually sustained by 
wrongful dismissal may ‘become the 
more or even the cnly appropriate 
means of redress. Ev2ry case depends 
upon its own facts: AIR 1964 SC 1006 
and AIR 1967 SC 1272, Disting and 
Expl; ATR 1957 SC 832 and AIR 1970 
SC 470, Rel. on. (Para 10) 


Where in a Writ Petition filed by 
a dismissed public servant, apart from 
the ground of delay, if the assertions 
‘ and counter-assertions made on merits 
were disputed queszions of fact, the 
Writ petition could be dismissed. 
(Paras 6, 7) 
Acquiescence and presumed aban- 
donment of the right to complain in- 
ferred from inordirate delay, laches 
and public interest or public policy also 
are the well established grounds for 
refusal to exercise discretion under 
Article 226. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1970 SC 470 = (1970) 2 
SCR 697 = 1970 Lab. I. C. 
402, Rabindra Nath Bose v. 
Union of India 9 
AIR 1967 SC 1272 = (1967) 2 
SCR 286, Chandra Bhusan v. 
Dy. Director of Consolidation 
U. P. Lucknow 8 
AIR 1964 SC 1006 = (1964) 6 
SCR 261, State of Madhya 
Pradesh v. Bhailal 
AIR 1957 SC 882 = 1958 SCR 
499, Union of India v. T. R. 
Varma — 6 
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sistant Commissioner of Police. 


[Pr. 1] S. C. 2061 
Mr. Gobind Mukhoty, Advocate 
and M/s. Rathin Das and G. S. 


Chatterjee, Advocates of M/s. Sukumar 
Basu and Co., for Appellant; M/s. P. 
K. Chakravarty and Prodyut Kumar 
U Advocates, for Respon- 
ents. 


The Judgment of the 
delivered by 


Court was 


BEG, J.:— The appellant was a 
Sub Inspector of Police serving in the 
Enforcement Branch of the Calcutta 
Police on 20th May 1951, when he was 
ordered by S. Mukherji, Deputy Com- 
missioner of Police, Enforcement 
Branch to search a house at 13/2 Sir 
Guru Das Road, in Kankurgachi Basti. 
He alleged that the search concluded at - 
6.30 a. m., and, thereafter, he had gone 
to take tea “with the permission and/ 
or knowledge of his immediate superior 
Sub Inspector S. N. Bose.” We fail to 
understand what the appellant exactly 
meant when he swore, in his affidavit, 
that he had gone to take tea “with the 
permission and/or knowledge” of his 
immediate superior officer. He could 
not reasonably be believed to be un- 
certain on such a point. The appellant 
alleged that he was met by the As- 
Ataur 
Rahman, when he was coming back, 
after taking tea, to the place of search, 
but he was still at a distance of about 
one furlong from the assigned place of 
duty. He alleged that the Assistant 
Commissioner charged the appellant, 
immediately on accosting him, with 
dereliction of his duties, with disobedi- 
ence of the order to remain at the post 


of his duty, with carrying out the search 


perfunctorily, with disloyalty and 
giving away of information of propos- 
ed searches to offending members of 
the public so that the purpose of the 
search, which was said to be detection 
of spurious ration cards, may be defeat- 
ed. It was stated that the appellant 
was immediately suspended and the As- 
Sistant Commissioner Ataur Rahman 
was appointed the Enquiry Officer. 
The appellant also alleged certain viola- 
tions of rules under the Police Regula- 
tions in Bengal, mainly by not making 
the charges or their particulars clear 
to him and by not affording due op- 
portunity to the appellant to offer his 
defence or to cross-examine witnesses. 
Furthermore, the appellant alleged 
that the proceeding was the result of 
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the bias and ill-will of Deputy Commis- 
sioner of Police. S. Mukherji, against 
him, because the appellant had taken 
some proceedings against “anti-social 
elements” who were, according to him 
friendly with the Deputy Commissioner 
of Police. The appellant also asserted 
that he was harassed by false and frivol- 
ous criminal proceedings under the 
Essential Supplies Act and under Sec- 
tion 124-A, Indian Penal Code in Octo- 
ber, 1951, due to this grudge of the 
Deputy Commissioner against him. 
The appellant had, however, been 
duly served with show cause notices at 
two stages and had produced evidence 
which the Enquiring Officer considered 
relevant. Permission to call other evi- 
dence, considered irrelevant and to 
cross-examine some witnesses, who 
had not been relied upon by the 
prosecution, was not given. The 
five prosecution witnesses relied up- 
on by the prosecution were cross- 
examined by the appellant. He had 
also examined seven defence wit- 
nesses. After the report of the 
Enquiring Officer against the ap- 
pellant, he was dismissed from the 
Police Force by the Deputy Commis- 
sts of Police, S. Mukherji, on 1-8- 
951. 
pellant to the Inspector General of 
Police was also dismissed on 27-10- 
1951. Thereafter, the petitioner had 
submitted a memorial to the Govern- 
ment of West Bengal. He also stat- 
ed that fearing “harassment and oppres- 
sion” by the Police he went away to the 
Andaman Islands in November, 1952. 
He had filed his petition under Arti- 
cle 226 of the Constitution on 9th 
September, 1953. i l 


2. The appellant’s petition was 
dismissed on 11-9-1957 by a learned 
Judge of the Calcutta High Court on 
two preliminary grounds: firstly, that 
there was inordinate delay on the part 
of the appellant in approaching the 
High Court; and, secondly, that the 
objection to the = jurisdiction of the 
dismissing authority, the Deputy Com- 
missioner of Police, was not taken, in 
the course of Departmental proceedings, 
so that it could not be allowed to be 
raised before the High Court for the 
first time. It appears that the main 
point argued, on merits, before the 
learned Single Judge, was the absence 
of power in the Deputy Commissioner 
of Police, who was said to be an autho- 


The appeal preferred by the ap- ` 


A.I-R. 


rity lower in rank than the appointing 
authority of the appellant, to dismiss- 
the appellant from service. Although 
it was held that the. appellant was de- 
barred from raising this question, as 
it was not raised during departmental 
proceedings, yet, the learned Single 
Judge thought it fit to consider and de- 
cide it.. ‘The learned Judge held that 
the Deputy Commissioner of Police 
Seemed to be of the same grade and 
Status as the Principal of the Police 
Training School, Sharda, with the rank 


‘of a “Superintendent”: and who had ap- 


pointed the appellant, so that there was 
no violation of Article 311 (1) of the 
Constitution, And, in any case, the dis- 
missal was confirmed by the higher 
authority. of the Inspector - General. 
The learned Single Judge had also 
found’ no substance in the plea of 
alleged ill-will and mala fides on the 
part of the Deputy Commissioner of 
Police, S:: Mukherji. Furthermore, the 
learned Judge had found. it “difficult 
to swallow” the appellant’s assertions . 
that he had gone away to the Andaman 
Islands to avoid prosecution as he was 
afraid of being arrested under the Pre- 
ventive Detention Act. Such strange 
conduct, indicating a possible sense of 
guilt even if the appellant’s assertions 
could be true, was not found to be 
natural. Hence, the explanation for 


delay given by the appellant was re- 


jected by the learned Judge. 


3. On appeal from the decision 
of the learned Single Judge, a Division 
Bench of the Calcutta High Court dis- 
missed it principally on the ground of 
inordinate delay despite the fact that 
the Division Bench was disposed to 
hold that rules of natural justice had 
been violated in the Departmental 
enquiry against the appellant. The 
Division Bench, however, observed that 
it appeared “that the grounds raised 
against the proper conduct of the 
enquiry and refusal of some of the 
prayers of the appellant made during 
its pendency were not pressed before 
the Trial-Judge.” The Division Bench 
also rejected the explanation of the de- 
lay put forward by the appellant, it 
held that, although it appeared that a 
complainant had assumed the role of 
a Judge in departmental proceedings 
against the appellant, yet, the inordi- 
nate delay in approaching the Court 
was fatal to the success of the appel- 
lant. It observed: i 
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“If the appellan> before u! had 
been able to give a setisfactory expla- 
nation as to why he could not move 
the Court within a few weeks after 
June 1952, we would have felt dsSpos- 
ed to allow the appeal. As noted al- 
ready, there is no corroboration cf the 
appellant’s statement zhat he had gone 
away to the Andaman Islands or cf the 
fact that he had fled the country 
through fear of prosecution by the res- 
pondent No. 3.” 


4. The appellent had obtained 
a certificate of fitnees of the case for 
appeal to this Court under Arti- 
cle 133 (1) (c) of the Constitutior, be- 
cause it was contended on kehalf 
of the appellant that, as the application 
under Article 226 of the Constitution 
had been made within a period of 3 
years from the original order o? dis- 
missal, a suit, if filed for a declaration 
that the dismissal was wrongful, would 
have been within tim. It appear: that 
reliance was placed for this contention 
on the following observations oz Das 
Gupta, J. in State of Madhya Pradesh 
v. Bhailal, (1964) 6 SOR 261 (at pages 
273-274) = (AIR 1964 SC 1006). 


“It appears to us however that the 
maximum. period fixed by the leisla- 
ture as the time within which the relief 
by a suit in a Civi. Court mtst be 
brought may ordinari.y be taken to be 
a reasonable standard by which delay 
in seeking remedy under Artic 226 
can be measured, This Court mar con- 
sider the delay unreasonable even if it 
is less than the period of limication 
prescribed for a civil action for the re- 
medy but where the celay is more than 
this period, it will almost alwgys be 
proper for the Court to hold thac it is 
unreasonable”. 


l 5. In Bhailals case, (1264) 6 
SCR 261 = (AIR 1964 SC 1006) (sapra), 
the question before this Court was whe- 
ther an amount of mcney illegall7 rea- 
lised as tax under a legally voic pro- 
vision could be ordered to be refinded. 
This Court held that, if the agzriev- 
ed person came to the High Court with- 
in the period of limitation preseribed 
for ordinary suits for challenging an 
illegal exaction under a void order, the 
Writ could issue. It, however, meade it 
clear that this was not an inflexible 
rule which could be applied <o the 
exercise of discretionary power under 
Article 226 of the Constitutien in 
every case. It cautioned: 
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“At the same time we cannot lose 
sight of the fact that the special re- 
medy provided in Article 226 is not 
intended to supersede completely the 
modes of obtaining relief by an action 
in a Civil Court or to deny defences 
legitimately open in such actions. It 
has been made clear more than once 
that the power to give relief under 
Article 226 is a discrectionary power. 
This is ‘specially true in the case of 
power to issue writs in the nature of 
mandamus. Among the several matters 
which the High Courts rightly take 
into consideration in the exercise of 
that discretion is the delay made 
by the aggrieved party in seek- 
ing this special remedy and what 
excuse there is for it. Another is the 
nature of controversy of facts and law 
that may have to be decided as regards 
the availability of consequential re- 
lief. Thus, where as in these cases, a 
person comes to the Court for relief 
under Article 226 on the allegation 
that he has been assessed to tax under 
a void legislation and having paid it 
under a mistake is entitled to get it 
back, the Court, if it finds that the 
assessment was void, being made under 
a void provision of law, and the 
payment was made by mistake, is 
still not bound to exercise its dis- 
cretion directing repayment. Whe- 
ther repayment should be ordered 
in the exercise of this discretion 
will depend in each case on its 
own facts and circumstances. It is not 
easy nor is it desirable to lay down any 
rule for universal application. It may 
however be stated as a general rule 
that if there has been unreasonable 
delay the Court ought not ordinarily 
to lend its aid to a party by this extra- 
ordinary remedy of mandamus. Again, 
where even if there is no such delay 
the Government or the statutory autho- 
rity against whom the consequential 
reliet is prayed for raises a prima facie 
triable issue as regards the availability 
of such relief on the merits on the 
grounds like limitation the Court should 
ordinarily refuse to issue the writ 
of mandamus for such payment. In 
both these kinds of cases it will be 
sound use of discretion to leave the 
party to seek his remedy by the ordi- 
nary mode of action ina Civil Court 
and to refuse to exercise in his favour 
the extraordinary remedy under Arti- 
cle 226 of the Constitution.” 


- ə 
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6° In the case before us. we 
find that at least the following questions 
on which both sides made conflicting 
assertions in affidavits before the 
Court, were seriously disputed: (1) Was 
the appellant denied due opportunity 
to adduce any relevant evidence or to 
cross-examine witnesses? (2) Did the 
Deputy Commissioner of Police, who 
had passed the dismissal order, become 
a complainant or a necessary witness in 
the case so that he could not award 
punishment simply because he had 
passed the order which the appellant 
was shown to have disobeyed? (3) Was 
there any actual bias on the part of the 
dismissing authority, or, in other words, 


was the order of dismissal vitiated 
by mala fides? Perhaps, it was 
for this reason, as the Division 
Bench had observed, that the ap- 


pellant did not press his case on 


disputed questions of fact before the - 


Single Judge. Although, the appellant 
raised these points in appeal, yet, the 
Division Bench was only impressed by 
the submission that the Deputy Com- 
missioner of Police was in the position 
of a complainant who could not act as 
a Judge. But, we find that the actual 
violation of the order of the Deputy 
Commissioner was detected by other 
officers. It is true that the Enquiring 
Officer had made certain charges against 
the appellant when he found him 
returning from somewhere, one fur- 
long removed from the place where 
according to orders given, the ap- 
pellant should have been present 
then, yet, he had merely collect- 
ed evidence against the appellant 
and made a report. It could more pro- 
perly be said that he and not the De- 
puty Commissioner of Police was the 
accusing Officer. In such cases it is 
undoubtedly just and proper that the 
enquiry and punishment proceedings 
should both be entrusted to other offi- 
cers who may appear to be more unbias- 
ed and independent. Nonetheless, the 
questions whether there was bias, ill- 
will, mala fides, or a due opportunity to 
be heard or to produce evidence, 
given in the course of departmental 
proceedings, are so largely questions of 
fact that it is difficult to decide them 
merely on conflicting assertions made by 
affidavits given by the two sides. The 
mere fact that the Deputy Commis- 
Sloner’s orders were alleged to have 
been disobeyed did not make him a 
complainant and a witness. We, there- 


A.I. R. 


fore, think that, quite apart from the 
ground of delay in filing the Writ Peti- 
tion, the assertions and counter-asser- 
tions made on merits were of such a 
nature that, in accordance with the 
rule laid down by this Court in Union 
of India v. T. R. Varma, 1958 SCR 499 
= (AIR 1957 SC 882) the Writ Petition 
could have been dismissed on the 
ground that it is not the practice of 
Courts to decide such disputed questions 
of fact in proceedings under Article 
226 of the Constitution. Other pro- 
ceedings are more appropriate for a 
just and proper decision of such ques- 
lions. 


T. We find that the position 
taken up in affidavits filed on behalf 
Df the State and the Police authorities 
Df West Bengal was that the appellant’s 
zase was, according to them, consider- 
əd fairly and impartially and that there 
was no grudge or ill-will operating 
against him. The Calcutta High Court 
tad specifically repelled the allegations 
If mala fides and ill-will. If, however, 
she appellant considers that there is 
substance in any of his allegations, we 
think it is best to leave him free to 
20 to an ordinary Civil Court for such 
Telief by way of declaration or damages 
as may still be open to him. At any 
Tate, we do not think that the discre- 
zion of the learned Single Judge and 
she Division Bench, with regard to a de- 
-ay which defeated the petitioner’s right 
zo a discretionary relief, could be inter- 
“ered with by us in this case. 


8. Learned Counsel for the ap- 
pellant had relied upon Chandra 
3husan v. Deputy Director of Conso- 
odation (Regional) U. P., (1967) 2 SCR 
286 = (AIR 1967 SC 1272} where this 
Court had set aside an order of the 
Allahabad High Court dismissing a 
Writ Petition in limine by “exalting a 
rule of practice into a rule of limitation”, 
so that a few days’ delay, shown to 
have been caused by the closing of the 
Office of the Court for Diwali holidays 
was not condoned by the Allahabad 
High Court. We do not think that the 
case cited could apply to the facts of 
the case before us where the peculiar 
explanation given by the petitioner-ap- 
pellant for the delay in filing his Writ 
Petition for so long had been disbhelieved 
ty both the learned Single Judge and 
the Division Bench on good and reason- 
Eble grounds. 


ae ic cca a N a 


— 


1972 


9. Babindra Nath Bose, v. Union` 


‘of India, (1970) 2 SCR 697 = (AIR 
1970 SC 470) was also referred to in 
the course of arguments although. this 
case relates to the exercise of the 
powers of this Court under Article 32 
of the Constitution. It was said there by 
this Court (at page 712): 


= “But after carefully 
the matter, we are of the view that no 
relief should be given to petitioners 
who without any reasonable explana- 
tion, approach this Court under Arti- 
cle 32 of the Constitution.after inordi- 
nate delay. The highast Court in this 


land has been given Original Jurisdic~ - 


tion to entertain petitions under Arti- 
cle 32 of the Constitution. It could not 
have been the intention that this Court 
would go into stale d2mands after a 
lapse of years. It is- said that Article 
32 is itself a guaranteed right. So it is, 
but it does not follow from this that it 
was the intention of the Constitution 
makers that this Court. should discard 
all principles and grart relief in peti- 
tions filed after inordinate delay”. 


10. If this is the position with 


regard to the petitions under Article 32 


of the Constitution, we do not think that 


the rule that delay defeats the rights of - 


a party to seek redress, by means of pre- 
rogative Writ under Article 226 of the 
Constitution, could be held to be abro- 
gated merely because, if the claim had 
been brought in a C:-vil Court, the 
period of limitation wculd not have ex- 
pired. The question in such cases is 
always whether relief under Art. 226 


of-the Constitution could more justly | 


and properly be given than by leaving 
the parties to the ord:nary remedy of 
a suit. A case in which a tax is imposed 
under a clearly void law is different 
from one where serinusly contested 
questions of fact hav2 to be decided 
before an order of dismissal could be 
held to be void. In th2 case before us, 
the most that the High Court could 
have done was to quash the order of 
dismissal -and to leave the authorities 
free to take proceedings afresh against 
the appellant. The appellant ‘would 
then have got another long period of 
years in front of him to go on contest- 
ing the validity of proceedings against 
him until he had gone past the age of 
retirement. In such cases, it is impera- 
tive, if the petitioner wants to invoke 
the extraordinary remedies. available 
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[Prs. 9-12] S.C. 2065 


under Article 226 of the Constitution, 
that he should come to Court at the 
earliest reasonably possible opportu- 
nity. If there is delay in getting an 
adjudication, a suit for damages actual- 
ly sustained by wrongful dismissal may 
become the more or even the only ap-| ` 
propriate means of-redress. Every case 


aE depends upon its own facts. 
considering . 


11. . We may mention that the 
Division -Bench of Calcutta. High Court 
had, treating the case as one for a 
mandamus to reinstate the appellant, 
relied upon the statements in Halsbury’s 
laws of England, Third Edition, Vol: 11, 
page 73 article 133 that “except in a 
case where the delay is accounted for 
Mandamus will not ‘be granted unless 
applied for within a reasonable time 
after the demand and refusal”. The 
Division Bench had also referred to 
Ferris on “Extraordinary Legal Reme- 


- dies (page 228), to hold that not only, 


on an analogy from the Statute of 
limitation in civil cases, a reasonable 
period may be indicated for applica- 
tions for Writs of Mandamus, but relief 
may be refused on the ground of acqui- 
escence and presumed abandonment of 


the right to complain inferred from in- 


ordinate delay. It rightly observed 
that laches is a well established 
ground for refusal to exercise the dis- 
cretion to issue a Writ. The Division 
Bench had also referred to public in- 
terest or public policy which could be 
taken into account in cases where a 
public servant had come to a Court for 
an order in the nature of Mandamus 
for reinstatement. It had held that, in 
Such cases, promptness on the part of 
the aggrieved servant is essential for 
invokirg the extraordinary jurisdiction 


- of a High Court so that the State is not 


called upon to pay unnecessarily for 
the period for which the dismissed ser- 
vant is not employed. by it. Indeed, 


delay may make the motives of the 


dismissed servant, who may have some 
technical ground to urge against the 
dismissal, suspect. -We think that there 
are gocd grounds here for a refusal to 
exercise the discretion to interfere with 
the impugned order of dismissal. 


12. The result is that we dis- 
miss this appeal. The parties will bear 
their own costs. __ NE 

Appeal dismissed. 
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AIR 1972 SUPREME COURT 2066 
(V 59 C 382) 
J. M. SHELAT AND H. R. 
KHANNA, JJ. 
Neel, @ Niranjan Majumdar, Peti- 
. tioner v. The State of West Bengal, Res- 
pondent. 
Writ Petn. No. 77 of 1972, D/- 23- 
5-1972. 


Index Note (A) West Bengal (Pre- - 


vention of Violent Activities) Act (1970) 
Section 3 — Detention under Section 3 
— Grounds — Possessing or carrying 
unlicenced sword constituting offence 
punishable under S. 25 (1) (b) Arms Act 
1959—Ground is not extraneous to 
Cl. (d) of S. 3 (2)—Detention-is valid. 

Index Note (B)-Arms Act (1959), 
Sections 4 and- 25 (1) (b) — Possession 
of and carrying a sword without licence 
— Notification under Section 15 of 
repealed Act would be deemed ito 
be .in force after repeal of Act 
as if enacted under S. 4 of Act of 
1959 — (X-Ref: General Clauses Act 
(1897), Sections .6 and 24). 

Where one of the grounds of de- 
tention stated that the detenu had 
caused injuries by a sword to a certain 
person and had threatened other per- 
sons present who had obstructed, the 
ground would fall within the special 
definition of the expression “acting in 
any manner prejudicial to the security 
of the State or the maintenance of 
public order” in S. 3 (2) (a) of the Act 
as the act alleged would constitute an 
offence punishable under S. 25 (1) (b) 
of the Arms Act, 1959. (Paras 5, 11) 

Though ‘the possession of and 
carrying a sword were alleged to have 
been committed in 1970, that is, after 
the repeal of the Arms Act, 1878, the 


notification of 1923 issued under S. 15> 


of the repealed Act would, despite its 
repeal, continue to be in force and its 
provisions would be deemed to have 
been enacted under S. 4 of the new Act 
by virtue of the combined effect of 
Ss. 6 and 24 of the General Clauses. Act. 
AIR 1961 SC 838, Referred: to. 
(Paras 8 to 10) 
Cases Referred: Chronological Paras 
AIR 1961 SC 838=(1962) 1 SCR 9, 
Chief Inspector of Mines v. Lala 
Karam Chand Thapar 10 
The following Judgment of the 
Court was delivered by 
SHELAT, J. :— The District Magis- 
trate, Howrah passed on June 12, 1971 
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the impugned order of detention undef 
sub-section (1) read with sub-section (3) 
of Section 3 of the West Bengal (Pre- 
vention of Violent Activities) Act, 1970 
directing the petitioner’s detention 
thereunder. The order stated that the 
District Magistrate was satisfied that 
it was necessary to do so in order to 
prevent the petitioner from acting in a 
manner prejudicial to the maintenance 
of public order, On June 13, 1971, the 
petitioner was accordingly arrested 
ie detained in Dum Dum Central 
ail. 

2. The grounds of detention 
served on the petitioner at the time 
of his arrest read as follows: 


(1) On 17-8-70 at about 02.00 hours, 


‘you and your associates Bheja @ Tara- 


pada Ghosh, Bablu, Kartic and others 
attacked the members of R. G. Party 
who were on duty near Jatadhari Park 
by hurling bombs towards them. When 
chased by them, you and your associates 
again hurled bombs towards them and 
managed to escape and thereby dis- 
turbed public order. : 

(2) On 10-4-71 at about 16.00 
hours, you and your associates being 
armed with sword assaulted one Basu- 
deb Laha of 56/18, Banarjee Bagan 
Lane at Sambhu Halder Lane near 
Jatadhari Park causing injuries on 
his person. When objected by the 
members of the public, you also terro- 
rised them by brandishing the sword. 


(3) On 1-5-71 at 15.00 hours, you 
and your associates Tapan, Kartic and 
others being armed with bombs and 
other deadly weapons demanded money 
from one Banshi Show of 28, Haraganj 


Road, P. S. Malipanchghora. 
When refused, you and your 
associates assaulted him. The 


local people and the neighbouring 
shop keepers objected. At this you 
and your associates became - more 
violent and terrorised them by throw- 
ing bombs towards them. Consequently 
they became panicky and fled away. 

3. Sub-section (1) read with 
sub-section (3) of Section 3 of the Act 
authorises inter alia a District Magis- 
trate to direct detention of any person 
in respect. of whom he is satisfied that 
such detention should be ordered with 
a view to prevent him from acting pre- 
judicially to the security of the State 
of West Bengal, or the maintenance of 
public order. Sub-section (2) of Sec- 
tion 3 contains a special definition of the 


1972 
expression “acting in any manner pre- 
ffudicial to the security of the State or 
the maintenance of public order” to 
mean the acts enumerated in Clauses (a) 
to (e) thereof, Clause td), which is the 
only relevant clause for purposes of 
this petition provides «es follows: 


“(d) committing, o> instigating any 
person to commit, any offence punish- 
able with death or imprisonment for 
life or imprisonment for a term ex- 
tending to seven years or more or any 
offence under the Arms Act, 1959 or 
the Explosive Substances Act, 1308, 
where the commissior. of such offence 
disturbs, or is likely to disturb, public 
order.” 


4. It is not disputed that the 
petitioner’s alleged act:vities set out in 
grounds (1) and (3) of the said grounds 
of detention fell under Clause (d) being 
offences under the Explosive Substances 
Act, 1908, and also beirg such that they 
did or were likely to 
order. The only content:on raised for our 
determination was that the activities set 
out in ground No. (2), namely, causing 
injuries with a sword would constitute 
an offence under Section 324 of the 
Penal Code, an offence neither punish- 
able with death, nor life imprisonment 
nor imprisonment for a term of seven 
years. Therefore, ground No. (2) 
would be, it was urged, a ground which 
would not fall under the said definition, 
and would, therefore, be an extraneous 
ground rendering the impugned order 
invalid. 

5. The contention in our view 
has no substance as the offence alleged 
in ground No. (2) would fall under 
Clause (d) of Section 3 (2) of the Act 
inasmuch as it will be one punishable 
under the Arms Act, LIV of 1959. 


6. Under Secticn 2 (1) (c) of the 
Arms Act, the word ‘arms’ inter alia 
means articles of any description de- 
signed or adapted as weapons for offence 
or defence and includes firearms, sharp- 
edged and other deadly weapons. A 
sword is thus arms within the meaning 
of this definition. Section 3 of the Act 
then prohibits, among other things, 
possession of firearms or ammunition 
except under a licence issued under the 
Act or the rules made thereunder. So 
far as arms, other than firearms, are 
concerned, Section 4 empowers the 
Central Government, iz it is of opinion 
that having regard to the circumstances 
prevailing in any area it is necessary 
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disturb public: 


S. C. 2067 


or expedient in the public interest, 
that ‘acquisition, possession or carry- 
ing of arms, other than firearms, should 
also be regulated, it may by notifica- 
tion direct that this section shall apply 
to the area specifed in such notifica- 
tion and thereupon no person shall 
acquire, have in his possession or carry 
in that area arms of such class or des- 
cription as may be specified in that noti- 
fication, except under a licence issued 
under the provisions of the Act or the 
rules made thereunder. Once, therefore, 
such a notification is issued under the 
Act or the rules made thereunder, and 
that notification specifies any arms, e.g., 
a sword, possession of or carrying such 
a sword without licence in the specified 
area would be an offence under the 
Arms Act. Section 25 (1) (d) provides 
that whoever acquires, has in his 
possession or carries in any place speci- 
fied by notification under Section 4 any 
arms of such class or description as 
have been specified in that notification 
in contravention of that section shall 
be punishable with imprisonment for 
a term which may extend to three 
years, or with fine or with both. 


{Prs. 3-8] 


T. It, however, appears that no 
such notification as contemplated by 
Section 4 of the 1959 Act has been is- 
sued. But, in 1923 such a notification 
bearing reference No. Political (Police) 
Department Notification No. 787 PL, 
dated March 9, 1923 was issued under 
Section 15 of the earlier Indian Arms 
Act, XI of 1878 which was in terms 
similar to Section 4 of the present Act. 
The question is, whether Act XI of 
1878 having been repealed, the said 
notification issued under Section 15 
thereof can still be said to be opera- 
tive? Section 46 (1) of the Arms Act, 
1959 repealed the preceding „Act of 
1878. Its sub-section (2) provides that 
notwithstanding such repeal and with- 
out prejudice to Sections 6 and 24 of 
the General Clauses Act, X of 1897 a 
licence granted under the repealed Act 
and in force immediately before the 
commencement of the new Act shall 
continue, unless sooner revoked, for 
the unexpired period for which it had 
been granted or renewed. Section 46 (2) 
thus saves only licences issued under 
tbe Arms Act 


8. Section 6 (b) of the General 
Clauses Act, however, provides that 
where any Central Act or regulation 
made after the commencement of the 
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Act repeals any earlier enactment, 
then, unless a different intention ap- 
pears, such repeal shall not “affect 
the previous operation of any enact- 
ment so repealed or any thing duly 
done or suffered thereunder”. Sec- 
tion 24 next provides that where any 
Central Act is repealed and re-enacted 
with or without modification, then, un- 
less it is otherwise expressly provided, 
any notification issued under such re- 


pealed Act shall, so far as it is in- 


consistent with the provisions re-enact- 
ed, continue in force and be deemed 
to have been made under the provisions 
so re-enacted unless.it is superseded by 
any notification or order issued under 
the provisions so re-enacted. The new 
Act nowhere contains an intention to 
the contrary signifying that the opera- 
tion of the repealed Act or of a notifi- 
cation issued thereunder was not to 
continue. Further, the new Act 
re-enacts the provisions cf the 
earlier Act, and Section 4 in parti- 
cular, as already stated, has provisions 
practically identical to those of Sec- 
tion 15 of the earlier Act. The com- 
bined effect of Sections 6 and 24 of 
the General Clauses Act is that the 
said notification of 1923 issued under 
Section 15 of the Act of 1878 not only 
continued to operate but has to be 
deemed to have been enacted under the 
new Act. 


9.. Possession of arms, such as 
a sword, without a _ licence or 
contrary to the terms and 
conditions. ` of such a licence 


would thus be an offence punishable 
with imprisonment under the Arms 
Act, 1959. Though the possession of 
and carrying a sword were alleged to 
haye been committed in 1970, that is, 
after the repeal of the Arms Act, 1878, 
the said notification of 1923 issued 
under the repealed Act would, despite 
its repeal, continue to be in force and 
its provisions would be deemed to have 
been enacted underthe new Act by 
virtue of S. 24 of the General Clauses 
Act. l 


10. This was tħe construction 
placed upon these two sections by this 
Court in the Chief Inspector of Mines v. 
Lala Karam Chand Thapar, (1962) 1 
SCR 9 = (AIR 1961 SC 838) where the 
question as to the meaning of Sec. 24 
of the General Clauses: Act arose. In 
that: case, the directors of a colliery 
company and its managing agents were 
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prosecuted under the Mines Act, 1952. 
for violation of Coal Mines Regulations 


of 1926 made under Mines Act, 1923, 


which was repealed by 1952 Act. Repel- 
ling the contention that the prosecution 
in respect of the violation of those Re~ 
Sulations made under the repealed Act 
was unauthorised and invalid, the 
Court construed Section 24 of the 
General Clauses Act to mean that when 
an earlier Act is repealed by a later Act 
which re-enacted the provisions of the 
earlier Act, Regulations framed under 
the repealed Act continue in force and 
are deemed to have been made under 
the provisions so re-enacted, must be 
so construed as to have continuity of 
force, and are to be regarded as laws 
in force at the date of the offence with- 
in the meaning of Article 20 (3) of the 
Constitution. In that case, the breach 
of those Regulations took place before 
the commencement of the new Act. 
Even then the prosecution under the © 
new Act was held to be valid on the 
ground that the Regulations were 
deemed to have been made under the 
new Act. In the present case, the 
offence of being in possession of and 
carrying a sword without licence took 
place after the commencement of the 
new Act of 1959. The said notification 
by virtue of Section 24 of the General 
Clauses Act ‘having to be deemed to 
have been made under Section 4 of the 


‘Arms Act, 195%, the notification was in 


force on the date of the alleged. offence. 


11. The offence thus fell under 
the Arms Act, 1959, and that being 
so, acts set out in ground No. (2) were 
covered by Clause (d) of Section 3 (2) 
of the Act. Consequently, that ground 
erie be said to be extraneous to the 

ct. 


12. This being the only conten- 
tion arising for our consideration and it 
having failed, the petition fails and is 
dismissed. 

| Petition dismissed. 
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(V 59 C 383) 

(From Madras: AIR 1968 Mad 207) 

K. S. HEGDE AND A. N. 5 
GROVER, JJ. 
S. Shanmugam Pillai & others, Ap- 


pellants v. K. Shanmugam Pillai & 
others, Respondents. 


Civil Appeal No. 693 of 1967, LD/-=- 


4-5-1972. 
(A) Evidence Act (1872), S. 115— 
Estoppel — Alienation by widow. 


(1954) 2 M.L.J. 162 Approved. 


(Para 16) 
There are three classes of estop~ . 


pels that may arise for consideration 
in dealing with reversiaoner’s challenze 
to a widow’s alienation. They are: ı1) 
that which is embodied in S. 115 of 
the Evidence Act, (2) election in tne 
strict sense of the term whereby tne 
person electing takes a benefit under 
the transaction and (3) ratification Le. 
agreeing to abide by the transaction. A 
presumptive reversioner coming uncer 
any one of the aforesaid categories is 


precluded from questioning the trars-- 


action, when successicn opens and 
when he becomes the actual rever- 
sioner. But if the presumptive rever- 
sioner is a minor at the time he [as 
taken a benefit under the transaction, 
the principle of estoppel will be ccn- 
. trolled by another rule governing the 
law of minors. If after attaining ma o- 
rity he ratifies the transaction and ec- 
cepts the benefit thereunder, there can- 
not be any difference in the applica- 
tion of the principle of election. The 
effect would be the same. It may be 
that on attaining major-.ty he has the 
option to disown the transaction and 
disgorge the benefit or zo accept it and 
adopt it as his own. Whether after 
attaining majority the quondam minor 
accepted the benefit or disowned it, is 
a question to be decided on the facts of 


each case. (Para 16) 
(B) Hindu Law — Family arrange- 
ment — Validity of —; Determinmg 


factors. AIR 1955 SC 481 and AIR 1£66 
S.C. 1836 Followed. (Para 25) 


Although conflict cf Ilegal- claims 
in praesenti or in futuro is generally a 
condition for the validity of family 
arrangements, it is not necessarily 30. 
Even bona fide disputes present or 
possible, which may nct involve legal 
claims would be sufficient. Members of 
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‘a particular case, 


=, C. 2069 


a joint Hindu family may, to maintain 
peace or to bring about harmony in the 
family, enter into such a family 
arrangement. If such an agreement is 
entered into bona fide and the terms 
thereto are fair in the circumstances of 
the courts would 
more readily give assent to such an 
agreement than to avoid it. 
. (Paras 24, 25) 
(C) Hindu Law — Religious and 
charitable endowments — Dedication 
of property whether complete or par- 
tial. AIR 1957 SC 797 Followed. 
(Para 32) 
The dedication of a property to 
religious or charitable purposes may be 
either complete or partial. If the dedi- 
cation is complete a trust in favour of 
a charity is created. If the dedication 
is partial, a trust in favour of a charity 
is not created but'a charge in favour of 
the charity is attached to, and follows, 
the property which retains its original 
private and secular character. Whether 
or not a dedication’ is complete is a 
question of fact to be determined in 
each case on the terms of the relevant 
document if the dedication was made 
under a document. In such a case it 
is always a matter of ascertaining the 
true intention of the parties. Such an 
intention must be gathered on a fair 
and reasonable construction of the 
document considered as a whole. If the 
income of the property is substantially 
intended to be used for the purpose of 
a charity and only an insignificant and 
minor portion of it is allowed to be 
used for the maintenance of the wor- 
shipper or the manager, it may be 
possible to take the view that dedica- _ 
tion is complete. If, on the other hand, 
for the maintenance of charity a minor 
portion of the income is expected or 
required to be used and a substantial 
surplus is left in the hands of the 
manager or worshipper for his own 
private purposes, it would be difficult 
to accept the theory of complete dedi- 
cation, (Para 32) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1041 = (1971) 1 SCC 
837, Krishna Beharilal v. Gul- 

_ abchand 21, 26 

ATR 1966 SC 1836, Maturi Pullaiah ` 
v. Maturi Narasimham 

AIR 1961 SC 797=(1961) 3 SCR 
624, T. V. R. Subbu Chetty’s 
Family Charities v. M. Raghava 
Mudaliar - : a 
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AIR 1957 SC 797=1957 SCJ 832, 
Dasaratharami Reddi v. Subba 


Rao 

‘ATR 1955 SC 481=(1955) 2 SCR 
22, Sahu Madho Das v. Pandit 

-= Mukand Ram 

(1954) 2 Mad LJ 162, Jagarlapudi ~ 
Seetharamayya v. Sarva Chand- 


rayya 
ATR 1953 SC 125=—1953 SCR 503, 

Kalipada Chakraborti v. Sm. 
Palani Bala Devi 32 
(1946) 1 Mad LJ 276, Makineni 

Virayya v. Madamanchi Bapayya 18 
ATR 1927 PC 227=54 Ind App 396, 
Ramgowda Annagowda v. Bhau- 

saheb 7, 20 
AIR 1923 All 387=ILR 45 All 

339 (FB), Fateh Singh v. Tha- 

kur Rukmini Rawanji Maharaj 15 


Mr. M. C. Chagla, Sr. Advocate, 
(Mr. B. R. Agrawala, Advocate of M/s. 
Gagrat and Co., with him), for Appel- 
Tants.: Mr. S. T. Desai, Sr. Advocate, 
(M/s. K. R. Nagaraja, D. P. Mohanthy 
and Mrs. S. Gopalakrishnan, Advocates, 
with him), for Respondents. (Nos. 1, 3 
and 4). 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This is a plaintiffs 
appeal by certificate. The plaintiffs 
sued for possession of the properties 
described in Schs. I and IV of the plaint 
as reversioners of one V. Rm. Shan- 
mugam Pillai who admittedly was the 
last male holder of those properties as 
well as several other properties. They 
also claimed past and future mesne 
profits in respect of those properties. 
Properties detailed in Sch. I were said 
to have been endowed for a charity by 
name Annadhana Chatram Charity. 
The plaintiffs claimed possession of 
those properties as ‘“Huqdars”. They 
claimed possession of Sch. IV proper- 
ties as reversioners. The trial court 
decreed the plaintiffs’ claim in part. It 
gave a decree in favour of the plain- 
tiffs in respect of plaint Sch. I proper- 
ties but dismissed their claim regard- 
ing Plaint-Sch. IV properties. Both the 
parties appealed against the judgment 
and decree of the trial court. The High 
Court allowed the appeal of the defen- 
dants and dismissed that of the plain- 
tiffs. In the result the entire suit was 
dismissed. 

2. In order to examine the vari- 


ous contentions advanced at the hear- 
ing, it is necessary to state in brief 
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various events that took place prior to 
the institution of the suit. One Rama- 
lingam Pillai was the owner of a sub- 
stantial part of the suit properties. He 
had a brother by name Kuppan Pillai. 
Ramalingam Pillai’s wife pre-deceased 
him. He had no children. Ramalingam 
Pillai and Kuppan Pillai had married 
sisters. Ramalingam Pillai died in 1898 


‘but Kuppan Pillai had pre-deceased 


him. He had died . in 1834, leaving þe- 
hind him his two daughters Palani Achi 
Ammal and Pichai Ammal. Kuppan 
Pillai's wife had alsa predeceased 
Ramalingam Pillai. Ramalingam Pillai 
had brought up his brother’s daughters 
Palani Achi Ammal and Pichai Ammal 
as his foster daughters. Before his 
death. Ramalingam Pillai had got 
married Palani Achi Ammal to V. Rm. 
Shanmugham Pillai, his maternal un- 
cle’s son by his first wife. The said 
Shanmugam Pillai was associated with 
Ramalingam Pillai in his business. On 
September 29, 1898 Ramalingam Pillai 
executed a settlement deed (Ex. A-2) 
settling his properties principally on 
Palani Achi Ammal, Pichai Ammal and 
Shanmugam Pillai. Under that deed, 
he gave some properties to his deceas- 
ed wrife’s sisters son, Subramania 
Pillai. Subramania Pillai was the son 
of Chitravadavammal, sister of the 
wives of Ramalingam Pillai and Kup- 
pan Pillai. Under Ex. A-2 Plaint-Sch. I | 
properties except item No. 4, were set 
apart for charities which Ramalingam 
Pillai was carrying on. Urder that docu- 
ment Shanmugam Pillai was declared 
“Huqdars” of the aforementioned An- 
nadhana charity. The Huqdarship was 
to be hereditary in the family of Shan- 
mugam Pillai. Ramalingem died very 
soon after executing Ex. A-2. After 
the death of Ramalingarm Pillai, Shan- 
mugam Pillai took as his second wife 
Pichai Ammal, the sister of his first 
wife Palani Achi Ammal. While manag- 
ing the Annadhana Charities, Shanmu- 
gam Pillai acquired item No. 4 of Sch. 
I. and treated that property as that of 
the Charity. Shanmugam Pillai had no 
issues. He had executed a will on De- 
cember 19, 1926. It was a registered 
will. That willhe revoked on Decem- 
ber 29,1926. He died on December 31, 
1926. After his death, his widows put 
forward another will said to have been 
executed by him'on December 30, 1926 


under which substantial bequests were 


- made to Shanmugam Pillai known as 


Vendor Shanmugam ` Pillai,, the step 
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brother of V. Rm. Shanmugam Pillai as 
well as to his step sisters Irulammai 
and her husband Subramania Pillai. 


3: On September 29,1898, the 
widows of V. Rm. Shanmugam Pillai 
and Vendor Shanmugam Pillai, his 
sister Irulammai and her husband Sub- 
ramania Pillai entered into a register- 
ed agreement styled as“agreement of 
peaceful settlement”. This document 
is marked as Ex. B-2. To that docu- 
ment Vendor .Shanmugam  Pillai’s 
sons, the present plaintiffs 1 and 2 
were also parties. At that time, they 
were minors. They were represented 
by their father Vendar Shanmugam 
Pillai, Ex. A-2 primarily affirms the 
alleged will said to have been execut- 
ed by V. Rm. Shanmugam Pillai on 
December 30, 1926. As per the agree- 
ment entered into under Ex. B-2, Ven- 
dor Shanmugam Pillai obtained posses- 
sion of various items o? properties left 
behind by V. Rm. Sharmugam Pillai. 
In his turn he admitted that the widows 
of V. Rm. Shanmugam Pillai were the 
absolute owners of the properties said 
to have been bequeathed to them under 
the alleged will dated December 30, 
1926. Ex. B-2 purports to be a family 
arrangement. In that -deed Vendor 
Shanmugam Pillai acknowledged the 
Tight of the widows tə manage the 
charities and pass on that right to 
others. 


4. Shortly after the execution 
of Ex. B-2, the senior widow Palani 
Achi Ammal filed a suit for partition 
of the properties mentioned in Ex. B-2. 
That suit was decreed. Thereafter on 
July 20, 1931, the senior widow settled 
the properties that she zot as her share 
under the partition decree Ex. B-3 on 
Kanthimathinatha Pillai, his wife 
Pichai Ammal and their minor daugh- 
ters as per the registered settlement 
deed Ex. B-3. This P-chai Ammal is 
the daughter of Subramania Pillai son of 
the original settlor’s wif2’s sister Chitra- 
vadamal. The two widcws Palani Achi 
Ammal and Pichai Ammal had brought 
up Pichai Ammal daughter of Subra- 
mania Pillai as their-foster daughter 
and had got her married to the afore- 
said Kanthimathinatha Pillai. The 
settlement proceeds on the basis that 
Palani Achi Ammal is absolutely en- 
titled to the properties settled. There- 
after the junior widow Pichai Ammal 
settled the properties that she got 
under the partition decree in favour of 
Palani Pillai, the 4th cefendant in the 
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suit, as per the registered settlement 
deed Ex. B-4 dated December 20, 1937. 
Palani Pillai is the son of Kanthima- 
thinatha Pillai. He is referred to in 
the settlement deed as the second son 
of the foster cue of the widow, 
Pichai Ammal. 


5. After the execution of Ex. 
B-2, Sankaralingam Pillai brother of 
Vendor Shanmugam Pillai who was not 
a party to Ex. B-2 filed a suit for de~- 
claration that the alleged will dated 
December 30, 1926 is a forged docu- 
ment. The suit was decreed. The trial 
court held the will put forward to be 
a forgery. Palani Achi Ammal and 
Pichai Ammal were defendants. in that 
suit. The defendants appealed against 
the decision of the trial court. When 
the matter was pending in appeal in 
the High Court Sankaralingam Pillai 
died. Thereafter the third plaintiff 
who was his adopted son was brought 
on record as the legal representative of 
Sankaralingam Pillai. He was repre- 
sented by his guardian Meenakshi 
Ammal. That appeal was dismissed. The 
High Court came to the conclusion that 
on the evidence on record, it was not 
satisfied about the genuineness of the 
will. ‘The present third plaintiff be- 
came major in 1938. Even after obtain- 
ing a decree in his favour in the will 
suit, the third plaintiff entered into an 
agreement with the two widows on 
October 2%, 1938 (Ex. B-5). Under 
this deed he took substantial properties 
and acknowledged the absolute right of 
the widows as regards the other pro- 
perties detailed: therein. It may be 
noted that by the time Ex. B-5 came to 
be executed alienations in favour of 
Defendants 1 to 4 had already taken 
place. Under Ex. B-5, the third plain- 
tiff also acknowledged the right of 
those defendants who were also parties 
to that deed, to the properties settled 
on them. Further under that document 
the third plaintiff acknowledged the 


right of the two widows and defen- - 


dants 1 to 4 to manage the properties 
set apart for charities.. 


6. We have iier mentioned 
that at the time Ex. B-2 was executed, 
plaintiffs 1 to 2 were minors. As seen 
earlier, the father of the plaintiffs had 
secured for himself and for his sons 
several items of properties under that 
agreement. The first plaintiff became 
major on January 10, 1931. Thereafter 
he, on his own behalf and as the guar- 
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dian of his minor brother joined his 
aunt, Irulammal in partitioning the 
properties jointly obtained by them 
under Ex. B-2. Ex. B-10 dated October 
11, 1931 is a settlement deed executed 


by the first plaintiff for himself and as- 
the guardian of his brother, the’ second _ 


plaintiff settling some of the proper- 
ties obtained under Ex. B-2 on. their 
sister. The second plaintiff after be- 
coming a major joined with the. first 


plaintiff in conveying an item of pro- - 


_perty secured under Ex. B-2 in favour 
of one Subbiah Konar (Ex. B-11). 
Plaintiffs 1 and 2 effected various ali- 
enations ‘under Exs. B-12, B-15 and 
B-16 to. B-42 of the properties obtain- 


ed by them under. Ex..B-2: All these. 


transactions proceeded on the basis 
that the -arrangement entered into 
under B-2 was valid.one. Those trans- 
actions show that plaintiffs 1 and. 2 
ratified the arrangement made under 
Ex. B-2. The third plaintiff in his turn 


alienated several items of the property. 


obtained by him under Ex. B-5. On 
October 16, 1939, he sold some portions 
of that property under. Ex. B-34 .for 
Rs. 4,000/-. Again under Ex. B-36, he 
sold some other items on July 13, 1953 
for a sum of- Rs. 25,000/-. He also 
effected 
B-34 and B-35. 
proceeded on the basis that the arrànge- 
ment made under Ex. B-5 was a valid 
one. Having set out the course of 
events, we shall now examine whether 
- it is open.to the plaintiffs: to challenge 

the alienations effected in favour of 
D-1 to D-4. 


T. We shall first take up the 
question whether the alienation of the 
Plaint-Sch. IV properties by -Palani 
Achi Ammal and. Pichai 
open to challenge. There is now no 
dispute that these two widows had only 
widows’ estate in the properties left by 
their husband. The impugned aliena- 
tions were not effected to meet any 


necessity of the estate of the deceased 
Hence prima facie, ° 


last male holder. 
the impugned alienations are not bind- 
fing on the reversioners. But it is now 
well settled -that an alienation by a 
Hindu widow is only voidable and not 
void. The reversioners may or may 
not choose to avoid the same, see Ram- 
gouda Annagouda v. : Bhausaheb, 54 
Ind App 396=(AIR 1927 PC 227), and 
T. V. R. Subbu Chetty’s Family Chari- 
ties v. M. Raghava Mudaliar, (1961) 3 
SCR 624 = (AIR 1961 SC 797). 
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All these transactions 
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8. Both the trial court as well 
as the appellate court have come to the 
conclusion that the plaintiffs are not 
entitled to avoid the alienations in 
question either on the ground of estop- 
pel or election. 


. §.... So far as the third plaintiff 
Is concerned, he is’ clearly. estopped 
challenging those 
made. As seen earlier even after the 
High Court came to the conclusion that 
the will put forward: by the widows is 
not proved ta be genuine, he entered 
into an agreement with those widows 
under which he: obtained some proper- 
ties as absolute owner. In his turn he 
acknowledged -the right of the widows 
to the remaining properties including 
those that had been alienated in favour 
of defendants 1 to 4. As seen earlier 
by the time Ex. B-5 came to be execut- 
ed on October 27, 1938, the alienations 
in favour of defendants 1 to 4 had 
taken place. D-1 to D-4 were parties 
to Ex. B-5. It is clear from Ex. B-5 
that the third plaintiff was aware of 
those alienations. In Ex.. B-5, he ac- 
cepted the validity of those alienations. 
In other words with full knowledge of 
facts the third plaintiff represented to 
the widows as well as: to defendants 1 
to 4 that he accepts the validity of. the 
alienations in favour. of defendants 1 to 
4. By doing.so he secured immediate 
advantage. of getting possession of 
fairly .extensive properties which he 


would not have otherwise got till the 


death of the two widows. Hence he is 
clearly estopped from contesting the 


validity of the alienations in favour of 


defendants 1 to 4 


10. The claim of the third 
plaintiff may be examined from another 
angle. It is seen from the record that 
within about a month of the decision 
of the High Court in the - litigation 
relating to the will, the guardian of the 
third: plaintiff entered into a compro- 
mise with the two widows possibly 
with a view to avoid further litigation. 


Evidently in pursuance of that agree- - 


ment: Ex. B-5 came ‘to be executed 
after the third plaintiff became a major. 


‘Hence Ex. B-53 can be- considered asa 


family settlement. That is not all. As 
seen earlier after he became a major, 
on the strength of Ex. B~5, he alienat- 
ed several items of property obtained 
by him under that document. We shall 
presently examine the relevant deci- 
sions but at present it is sufficient to 
say that the third plaintiff is preclud- 


alienations .- 


Ai 
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ed from challenging the validity of the 
ow ina made in favour of defendants 
i to 4. i 


11. Let us now examine whe- 
tħer plaintiffs 1 and 2 can challenge 
` the alienations made in favour of de- 
fendants 1 to 4. The -rial court has 
come to the conclusion that they -are 
estopped from challenging the validity 
of the alienations in fevour of defen- 
dants 1 to 4 in respect of the proper- 
ties mentioned in Plaint-Sch. IV. The 
High Court has affirmed that decision 
on the ground that after they became 
majors they had elected to stand by 
Ex. B-2. Hence they cannot challenge 
the alienations in question. We have 
earlier seen that very soon after’ the 
death of V. Rm. Shanmugam Pillai, the 
father of the plaintiffs. Vendor Shan- 
mugam Pillai on his own behalf and as 
the guardian of plaintifs 1 and 2 en- 
tered into an agreement with the 
widows of V. Rm. Shanmugam Pillai 
(Ex. B-2). Under that agreement he 
secured immediate possession of consi- 
derable properties for Kimself and his 
minor sons, plaintiffs 1 and 2. Under 
Ex. B-2, Vendor Shanmugam Pillai by 
implication, admitted the genuineness 
of the alleged will of V. Rm. Shanmu- 
gam which was ultimately found te be 
not genuine by the High Court as seen 
earlier. But for the agreement under 
Ex. B-2 Vendor Shanmugam Pillai 
would not have got any portion of the 
properties left by V. Rm. Shanmugam 
Pillai during the lifetince of the widows 
of V. Rm. Shanmugam Pillai. It was 
said that at the time when Ex. B-2 was 
entered into V. Rm. Shanmugam Pillai 
might not have been aware of the fact 
that the will put forward by the widows 
was not a genuine one. Our attention 
was invited to the fincing of the trial 
court that Ex. B-2, was apart of a 
scheme on the part of the widows of V. 
Rm. Shanmugam Pilla. and Vendor 
Shanmugam Pillai to defeat the claims 
of Sankarlingam Pillai, the father of 
the third plaintiff. It ss true that the 
plaintiffs who were minors on the date 
of Ex. B-2 would not have been bound 
by the agreement cortained therein 
- įf they had not chosen to stand by it. 
Tt was open to them on attaining majo- 
rity either to stand by the agreement 
or renounce the same. By the time they 
attained majority, the will case had 
been decided by the High Court. It is 
reasonable to assume that they were 
aware of the fact that the High Court 
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had come to the conclusion that the 
will put forward was not genuine. 
Therefore it was open to them to de- 
nounce the agreement under Ex. B-2. 
But they did not choose to do so. On 
the other hand they not only continu- 
ed to enjoy the properties that they 
and their father got under Ex. B-2 but 
also went on alienating various items 
of those properties, see Exs. B-9, B-10, 
B-11, B-15 and B-16 to B-42. 
From these transactions, it is clear that 
plaintiffs 1 and 2 ratified the agree- 
ment entered into under Ex. B-2. It is 
also reasonable to hold that after be- 
coming majors instead of renouncing 
the benefit obtained under Ex. B-2, 
they elected to stand by that agree- 
ment and retain the benefit obtained 


under that document. 


12. Exs. B-2 and B-5 read to- 
gether may also be considered as con- 
stituting a family arrangement. The 
plaintiffs and the widows of V. Rm. 
Shanmugam Pillai are near relations. 
There were several disputes between 
the parties. The parties must have 
thought it wise instead of spending 
their money and energy in courts, 
to settle their disputes amicably. 
The father of plaintiffs 1 and 2 
and later on the plaintiffs were 
only presumptive reversioners, so 
also was the third plaintiff. None 
of them had any vested right in 
the suit properties till the death of the 
widows. Hence first the father of plain- 
tiffs 1 and 2 and later on the plaintiffs 
must have thought that a bird in hand 
is worth more than two in the bush. If 
in the interest of the family properties 
or family peace the close relations had 
settled their disputes amicably, this 
court will be reluctant to disturb the 
same. The courts generally lean in 
favour of family arrangements. 

13. Equitable principles such as 
estoppel, election, family settlement 
etc. are not mere technical rules of evi- 
dence. They have an important pur- 
pose to serve in the administration of 
justice. The ultimate aim of the law is 
to secure justice. In recent times in 
order to render justice between the 
parties, courts have been liberally 
relying on those principles. We would 
hesitate to narrow down their scope. 

14. Now let us proceed to con- 
sider the decided cases read to us at 
the hearing of the appeal. 

15. In Fateh Singh v. Thakur 
Rukmini Ramanji Maharaj, ILR 45 All 
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339 = (AIR 1923 All 387) (FB) a 
Full Bench of the Allahabad High Court 
held that a reversioner to the estate of 
a deceased separated Hindu, who has 
expressely assented to an alienation of 
property forming part of the estate, 
made by the widow in possession, can- 
not on succeeding to the estate after 
the widow’s death repudiate his action 
and sue for possession of the property 
alienated by the widow. The ratio of 
that decision clearly applies to the 
claim made by the third plaintiff in 
this case. 


16. In Jagarlapudi Seethara- 
mayya v. Sarva Chandrayya, (1954) 2 
Mad LJ 162 Andhra Pradesh High 
Court was called upon to consider a 
claim somewhat similar to that made 
by plaintiffs 1 and 2. Therein the court 
ruled that during the lifetime of the 
widow a presumptive reversioner has 
only aspes successionis in the estate of 
the last male holder and he cannot, 
therefore, purport to convey the said 
interest or otherwise deal with it.. His 
rights in the property would be crys- 
tallised only after succession opens. But 
after succession opens or even during 
the widow’s lifetime he may. elect to 
stand by the transaction entered into 
by the widow or otherwise ratify it, in 
which case he would be precluded from 
questioning the transaction. Proceed- 
ing further the court enumerated the 
three classes of estoppels that may 
arise for consideration in dealing with 
reversioner’s challenge to a widow’s 
alienation. They are: (1) that which is 
embodied in S. 115 of the Evidence Act, 
(2) election in the strict sense of the 
term whereby the person electing takes 
a benefit under the transaction and (3) 
ratification i.e. agreeing to abide by 
the transaction. A presumptive rever- 
sioner coming under any one of the 


aforesaid categories is precluded from . 


questioning the transaction, when suc- 
cession opens and when he becomes the 
actual reversioner. But if the presum- 
ptive reversioner is a minor at the time 
he has taken a benefit under the trans- 
action, the principle of estoppel will be 
controlled by another rule governing 
the law of minors. A minor obviously 
cannot be compelled to take the bene- 
fit of a transaction which will have the 
effect of depriving him of his legal 
rights when the succession opens. But 
a minor can certainly after attaining 
majority ratify the transaction entered 
into on his behalf by his guardian. If 


A. I. R. 


he so ratifies the transaction entered 
into by his guardian and accepts the 
benefit thereunder, there cannot be any 
difference in the application of the 
principle of election. The effect would 
be the same. It is as if he was a major 
at the time the transaction was affect- 
ed and the benefit was conferred on 
him, What he could not do at the time 
of the transaction must be deemed to 
have been done by him by his act of 
ratification. It may be that on attain- 
ing majority he has the option to dis- 
own the transaction and disgorge the 
benefit or to accept it and adopt it as 
his own. Whether after attaining majo- 
rity the quondam “minor accepted the 
benefit or disowned it, is a question to 
be decided on the facts of each case. 


17. In the course of the judg- 
ment Subba Rao C. J. (as he then was) 
dealing with the case of persons who 
were minors at the time the transac- 
tion was entered into observed: 


“The mere act of succession to the 
father may not amount to ratification 
as the son’s enjoyment is consistent 
with his right of inheritance to the 
father, But he can either expressly or 
by necessary implication ratify the 
transaction entered into by the father. 
But if the original transaction confer- 
ring the benefit was in favour of the 
minor, different considerations would 
arise. His enjoyment of the benefit 
after attaining majority may in itself 
be a sufficient act of ratification.” 


18. In support of the conten- 
tion that the plaintiffs are not estopped 
which expression includes not only the 
estoppel proper but also “election” 
Mr. M. C. Chagla, learned Counsel for 
the appellants relied on the decision of 
a Division Bench of the Madras High 
Court in Makineni Virayya v. Mada-~ 
manchi Bapayya, (1946) i Mad LJ 276. 
On the facts of that case, the learned 
Judges came to the conclusion that the 
plaintiffs-reversioners in that case were 
not estopped from claiming the suit 
property on the death of the widow. 
But in the course of his judgment, after. 
examining several decisions Patanjali 
Sastri J. (as he then was) speaking for 
the Court observed: 


“These decisions will be found on 
examination to proceed on the princi- 
ple that an alienation by a Hindu widow 
without justifying necessity is not void 
but only voidable at the instance of the 
reversionary heir who may either 
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affirm or avoid it, but will be preclud- 
ed from questioning it if he does some- 
thing which amounts to an affirmation 
of the transaction. Suen election to 
hold the sale good, as it has sometimes 
been expressed, may, it has been held, 
take place even before tne death of the 
widow while the reversionary heir was 
only a presumptive reversioner.” 

19. In our opinion this decision 
instead of helping the plaintiffs defi- 
nitely supports the contentions of the 
defendants. 

20. 
the plaintiffs that it was not permissi- 
ble for the father of the plaintiffs 1 and 
2as well as the third plaintiff to trans- 
fer their contingent interest as remote 
reversioners: hence we must hold that 


the transactions entered into under Exs. . 


B-2 to B-5 were wholly void. This con- 
tention can best be answered by quot- 
fing a passage from the decision of the 
Tudicial Committee in Ramgouda An- 
nagouda’s case, 54 Ind App 396 = (AIR 
1927 PC 227) (supra). Therein repelling 
a similar contention the Judicial Com- 
mittee observed: 

“It was argued that Annagouda’s 
contingent interest as a remote rever- 
sioner could not be validly sold by 
him, as it was a mere spes successionis, 
and an agreement to sell such interest 
would also be void in law. It is not 
necessary to consider that question be- 
cause he did not in fact either sell or 
agree to sell his reversionary interest. 
Tt is settled law that an alienation bya 
widow in excess of her powers is not 
altogether void but only voidable by the 
reversioners, who may either singly or 
as a body be precluded from exercising 
their right to avoid it either by express 
ratification or by acts which treat it 
as valid or binding.” 

21. Tt is true thet a widow can- 
not enlarge her own estate by entering 
into a contract. But as observed by 
this Court in Krishna Beharilal v. Gulab 
Chand (1971) 1 SCC 837 = (AIR 1971 
SC 1041): 


Tt is well settled that a Hindu 
widow cannot enlarge ker estate by en- 
fering into a compromise with third 
parties to the prejudice of the ultimate 
reversioner. But the same will not be 
frue if the compromise is entered into 
with persons who ultimately become 
the reversioners.” 


22. As observed by this Court 
in T. V. R. Subbu Chetty’s Family 
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Charities case, (1961) 3 SCR 624 = 
(AIR 1961 SC 797) (supra), that if a 
person having full knowledge of his 
right as a possible reversioner enters 
into a transaction which settles his 
claim as well as the claim of the op- 
ponents at the relevant time, he cannot 
be permitted to go back on that agree- 
ment when ‘reversion actually falls 
open. 

; 23. The application of the tests 

laid down in the above decisions leads 
to the firm conclusion that the plain- 
tiffs are precluded from questioning 
the alienations of the various items of 
property covered by Sch. IV of the 
plaint. 
_ 2A Now turning to the plea of 
family arrangement, as observed by 
this Court in Sahu Madho Das v. Pan- 
dit Mukand Ram, (1955) 2 SCR 22 = 
(AIR 1955 SC 481) the courts lean 
strongly in favour of family arrange- 
ments that bring about harmony in a 
family and do justice to its various 
members and avoid, in anticipation, 
future disputes which might ruin them 
all. As observed in that case the fami- 
ly arrangement can as a matter of law 
be inferred from a long course of deal- 
Ings between the parties. 


25. In Maturi Pullaiah v. Maturi 
Narasimhan, AIR 1966 SC 1836 this, 
Court held that although conflict of | 
legal claims in praesenti or in futuro is 
generally a condition for the validity 
of family arrangements, it 1s not neces- 
Even bona fide disputes, 
present or possible, which may not in- 
volve legal claims would be sufficient. 
Members of a joint Hindu family may, 
to maintain peace or to bring about 
harmony in the family, enter into such 
afamily arrangement. If such an agree- 
ment is entered into bona fide and the 
terms thereto are fair in the circum- 
stances of a particular case, the Courts 
would more readily give assent to such 
an agreement than to avoid it. 


26. In Krishna Beharilal’s case, 
(1971) 1 SCC 837 = (AIR 1971 SC 1041) 
(supra), this Court observed: 


“The dispute between the parties 
was in respect of a certain property 
which was originally owned by their 
common ancestor namely Chhedilal. To 
consider a settlement asa family 
arrangement, it is not necessary that 
the parties to the compromise should 
all belong to one family. As observed 
by this Court in . Ram Charan 
Das v. Girjanandini Devi, (1965) 3 


2076 S. C. [Prs. 26-32] S. S. Pillai v. K. S. Pillai (Hegde J.) 


SCR 841, the word “family” in the con- 
text of a family arrangement is not to 
be understood in a narrow sense of be- 
ing a group of persons who are recog- 
nised in law as having a right of succes- 
sion or having a claim to a share in the 
property in dispute. If the dispute which 
is settled is one between near relations 
then the settlement of such a dispute 
can be considered. as a family arrange- 


ment — See Ramcharan JDas’s case 
(supra).” | 
27. Judged by the tests laid 


down in these decisions, we can rea- 
sonably come to the conclusion that 
Exs. B-2 and B-5 read together brought 
about a family settlement. 


28. This leaves us with the dis- 
pute relating to properties set out in 
Schedule I of the plaint. 


29. So far as the properties set 
out in Schedule I of the plaint are con- 
cerned, the High Court and the trial 
Court have reached different conclu- 
sions. The trial Court held that under 
Ex. A-2, Ramalingam Pillai had made a 
complete dedication of those properties 
for charities and the management of 
the charities had been left to V. Rm. 
Shanmugam Pillai and after him to 
his successors. On the basis of those 
conclusions that .Court held that the 
alienation of those properties is invalid 
and not binding, on the plaintiffs. The 
High Court felt unable to come to- any 
firm conclusion on the evidence on re- 
cord, as to whether the dedication 


made under ‘Ex. A-2 by Ramalingam ' 


Pillai was complete or partial. Fur- 
ther it came to the conclusion that the 
plaintiffs are precluded from question- 
ing the management of those properties 
by defendants 1 to 4 in view of the 
various transactions between the parties 
referred to earlier. l . 


30. Tt may be noted that the 
parties are agreed that charities men- 
tioned in Ex. A-2 have to be conducted 
in accordance with the directions given 
in Ex. A-2. The only question is who 
should conduct them. The further con- 
troversy between the parties is whe- 
ther the dedication made under Ex. 
A-2 is partial or complete. 


31. We agree with the High 
Court that the evidence on record is 
not satisfactory enough to reach a firm 
conclusion as to the nature of the de- 


dication. Plaintiffs have failed to ad-_ 


duce acceptable ‘evidence as regards 
the income of the properties set apart 


for charities. That being so, even if 
we accept the estimate made by the 
trial Court regarding the expenses ta 
be incurred for conducting those 
charities, we have no basis to find out 
the extent of the surplus that is likely 
to be left in the hands of the persons 
who ` manage those charities. Under 
these circumstances it is not possible 
to come to the conclusion that under 
Ex. A-2, Ramalingam Pillai had creat- 
ed a trust in respect of those properties 
for conducting the charities mentioned 
in Ex. A-2. ' ; 


32. ' As observed by this Court 
in Dasaratharami Reddy v. Subba Rao, 
ATR 1957 SC 797- that dedication of 
a property to religious or charitable 
purposes may be either complete or 
partial. Tf the dedication is complete 
a trust in favour of a charity is created. 
If the dedication is partial, a trust in 
favour of a charity is not created but 
a charge in favour of the charity is at- 
tached to and follows the property 
which retains its original private and 
secular character. Whether or not a 
dedication is complete would naturally 
be a question of fact to be determined 
in each case on the terms. of the rele- 
vant document 
question was made under a document. 


In such a case it is always a matter of|. 


ascertaining the true intention of the 
parties, it is obvious that such an in- 
tention must be gathered on a fair and 
reasonable construction of the docu- 
ment considered as a whole. If the 
income of the property is substantially 
intended to be used for the purpose of 
a charity and only an insignificant and 
minor portion of it is allowed to be used 
for the maintenance of the worshipper 
or the manager, it may be possible to 
take the view that dedication is com- 
plete. If, on the other hand, for the 
maintenance of charity a minor por- 
tion of the income is expected or re- 
quired to be used and a substantial 
surplus is left in the hands of the 
manager or worshipper for his own 
private purposes, it would be difficult 
to accept the theory of complete dedica- 
tion. Ex. A-2, after setting out the 
various charities to be conducted con- 
cludes ` by saying that “if, after con- 
ducting the said charities properly 
there.be any surplus, the same shall be 


utilised by the said Shanmugam Pillai - 


and his heirs for family expenses. 
They should also look after the same 
carefully and properly.” This shows 


ALR ` 


if the dedication in] - 


4; 
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that the entire income of the properties 
set apart for charities was not thought 
to be necessary for conducting the 
charities. It was for th2 plaintiffs to 
establish that the dedicetion was com- 
plete and consequently there was a. re- 
sulting trust. As they have failed to 
establish the same, for the purpose of 
this case, we have to >roceed on the 
basis that the dedication was only 
partial and the properties retained the 
character of private prorerties. There- 
fore the widows of V. Rm. Shanmugam 
Pillai had a beneficial irterest in those 
properties — See Kalipada Chakraborti 
v. Palani Bala Devi, 1953 SCR 503 = 
(AIR 1953 SC 125). As _ seen earlier 
they had alienated their interest in 
those properties. For the reasons al- 
ready mentioned, the pleintifis are pre- 
cluded from questioning the validity 
of those alienations. It is not open 
now to them to contend that the aliena- 
tions in question are invalid. It is not 
necessary for us to decide in this case. 
whether their successors can challenge 
those alienations. Suffice it to say that 
the plaintiffs are precluded from 
challenging those alienations. 

33. In the result this appeal 
fails and the same is dismissed with 


ts. i 
oo Appeal dismissed. 
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J. M. SHELAT AND H. R. 
KHANNA, JJ. 
Nika Ram, Appellant v. The State 
of Himachal Pradesh, Respondent. 


Criminal Appeal No. 11 of 1972, 
D/- 28-4-1972. 

(A) Criminal P.C. (1898), S. 164— 
Record of confession by Magistrate 2nd 
class not specially empewered in that 
behalf during investigation — Admis- 
sibility. (X-Ref: Evidence Act (1872), 
Ss. 74 and 80). 

The accused after murdering his 
wife went to the residence of a Naib- 
Tahsildar exercising 2nd class magis- 
terial powers and confessed about his 
guilt. The magistrate then sent a call 
to the police post and when the Head- 
constable came at the residence of the 
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Magistrate he arrested the accused. The 
magistrate then recorded the confes- 
sion and handed over the record of the 
confession of the accused to the Head 
Constable. 


_ Held that the discovery and arrest 
of the accused being one of the essen- 
tial steps in the course of investigation, 
the confessional statement may be taken 
to have been recorded during the course 
of investigation within the meaning of 
©. 164. But as the recording Magis- 
trate was a second class magistrate not 
specially empowered in that behalf the 
record was inadmissible in evidence at 
the trial. ATR 1964 SC 358, AIR 1936 
PC 253 (2) and AIR 1955 SC 196 and 
AIR 1959 SC 707, Rel. on; AIR 1966 
Andh Pra 131, Distinguished. 

(Paras 14, 15) 

(B) Constitution of India, Art. 136 
=— Appeal by special leave against 
conviction for murder — Lower Courts 
basing conviction on evidence inter 
alia on inadmissible record of -confes- 
sion — Supreme Court will not inter- 
fere if other evidence on record is 
sufficient to sustain conviction after 
excluding the inadmissible confession. 
(X-Ref: Evidence Act (1872), S. 167). 

. (Para 15) 

(C) Evidence Act (1872), S. 3—Cir- 
cumstantial evidence. (X-Ref: Penal 
Code (1860),-S. 302) - 

The fact that the accused alone 
was with his wife in the house when 
she was murdered there with the Kho- 
khri and the fact that the relations of 
the accused with her were strained 
would, in the absence of any cogent 
explanation by him, point to his guilt. 

| (Para 16) 
(D) Penal Code (1860), S. 302— 
Sentence—Imposition of life imprison- 
ment. a 

Where the prosecution case was 
that the accused suspected the fidelity 
of his deceased wife and believed that 
a son had been born.to her as a result 
of her adulterous conduct and when 
the accused questioned her about the 
father of the child, the wife abused 
the accused, the ends of justice would 
be met if the lesser penalty is imposed 
on the accused in view of the above 
extenuating circumstances. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1966 Andh Pra 131 = 1966 

Cri LJ 509, In re, Narasimha 

Murthy 14 
AIR 1964 SC 358 = 1964-4 SCR 

485 = 1964 (1) Cri LJ 263 (2), 
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State of Uttar Pradesh v. Singhara 
Singh 14 
AIR 1959 SC 707=1959 Supp (2) 
SCR 201=1959 Cri LJ 920, 
State of Madhya Pradesh v. 
Mubarak Ali 15 
AIR 1955 SC 196=1955-1 SCR 
1150=1955 Cri LJ 526, H. N. 
Rishbud v. State of Delhi 15 
AIR 1936 PC 253 (2)=63 Ind 
App 372=37 Cri LJ 897, Nazir 
Ahmad v. King Emperor 14 


Mr. G.. Narayana Rao, .Advocate, 
amicus curiae, for the Appellant. Mr. 
H. R. Khanna, Advocate for Mr. R. N. 
Sachthey, Advocate, for the Respon- 
dent. l 

The Judgment of the Court was 
delivered by 


KHANNA, J.:— Nika Ram (34) 
was convicted by learned Sessions 
Judge Mahasu under section 302 Indian 
Penal Code for committing the murder 
of his wife Churi (26) and was sentenc- 
ed to death. On appeal and reference 
under section 374 of the Code of Cri- 
minal Procedure, the High Court of 
Himachal Pradesh confirmed the con- 
viction and death sentence. Nika Ram 
has now come up in appeal to this 
Court by special leave. 


2. The prosecution case is that 
Nika Ram was married to Churi deceas- 
ed near about 1958. In 1964 Churi gave 
birth to a son named Joginder. Nika 
Ram considered that Joginder was not 
ħis son and had been born as a result 
of adulterous conduct on the part of 
Churi. When Joginder was three 
months old, Churi and Joginder were 
sent to the house of Churi’s mother 
Smt. Nagju (PW 2) in village Gani. 
Churi on arrival at her mother’s house 
told her that the accused had not been 
treating her well. After Churi had 
stayed at her mother’s house for about 
three or four years, the accused paid 
visits to her and wanted to take Churi 
to his house. The accused, however. 
declined to take Joginder with 
him. At the suggestion of Nagju, 
Churi, Joginder and Nagju came 
to the house of the accused. in 
village Shilaroo which is at a distance 
of 11/2 miles from Gani. At his house 
the accused gave beating to Churi de- 
ceased. Nagju consequently returned 
along with Churi and Joginder to her 
village Gani. On theday of Shivratri 
before the present occurrence, the ac- 
cused took Churi along with him to 
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his house. Joginder was, ħowever, left 
with Churi’s mother Nagju. The ac- 
cused and his wife lived alone in their 
house in Shilaroo. No one else resided 
with them in that house. On the even- 
ing of September 16, 1969, the accused 
Re his wife were seen together at the 
ouse. 


3. Kotkhai is at a distance of 
2 1/2 furlongs from Shilaroo. At about 
10.30 p.m. on September 16, 1969 the 
accused went to the residence‘ of Shri 
Sudershan Kumar Mahajan (P.W. 15), 
Naib Tehsildar who exercised the 
powers of second class magistrate, in 
Kotkhai. The accused appeared to be 
nervous and told Shri Mahajan that he 
had murdered his wife. Shri Mahajan 
told the accused to sit down and be 
composed. On enquiry of Shri Maha- 
jan, the accused stated that his wife 
was of loose character and had given 
birth to an illegitimate son. His rela- 
tions with her were consequently 
strained. The accused, who was wear- 
ing a Kachha and a coat, added that he 
had tried to commit suicide by jump- 
ing into nulla but had somehow surviv- 
ed. Shri Mahajan thereafter recorded 
statement PH of the accused, wherein. 
the accused stated that he had murder- 
ed his wife by giving her three 
khokhri blows. According to the accus- 
ed, he had enquired from the wife re- 
garding the father of the child, where- 
upon she had abused him. He con- 
sequently killed here. There was no 
reference to the attempt at suicide in 
statement PH of the accused. 


4. At about 10.45 p. m. Shri 
Mahajan called his peon Mangat Ram 
(P. W. 10) and sent him to the Police 
post at Kotkhai, to call the Officer in- 
charge of the Police post. Mangat Ram 
went to the Police post and arrived 
there at 10.50 p. m.. At the Police post 
he told Head Constable Bhag Singh 
(P. W. 13) that an accused in a murder 
case had come at the residence of the 
Naib Tehsildar and the Police was 
wanted there. Entry 26, copy of which 
is PV, was made in the daily diary of 
the Police post at 10.50 p. m. regard- 
ing the above intimation given by 
Mangat Ram. The entry was signed 
by Mangat Ram. 

5. Head Constable Bhag Singh 
then went to the residence of Shri 
Mahajan Naib Tehsildar. The accused 
who was present there, was put under 
arrest by the Head Constable. The 
Head Constable found that the coat 
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and Kachha of the accused were vet. 
Written PH was also handed over by the 
Naib Tehsildar to the Eead Constable. 
The Head Constable returned with the 
accused to the Police post and made 
entry in the daily diary. Intimafion 
about the occurrence was also sent to 
Police Station Theog as well as to the 
Superintendent of Police. 


6. At about 12 mid night, H=ad 
Constable Bhag Singh went to the 
Village of the accused. He awakened 
Poshu Ram (P. W. 7), Mani Ram (P. 
W. 8) and Bhagat Ram (P. W. 16) and 
went to the house of the accused with 
those witnesses. The door of the 
verandah of the accused was found 
bolted from inside. Poshu Ram P. W. 
jumped into the verandah and unboit- 
ed the door. The door of the rəsi- 
dential room of the accused was found 
closed and was opened. Torch lht 
was thrown inside and the dead body 
of Churi deceased was found lying in 
pool of blood. There was a quilt up 
to the chest of the body. A number of 
injuries were found on the body. A 
Khokhri, its scabbard, male shirt and 
a pair of tongs were lying near the 
body stained with blood. The Head 
Constable then took steps for keeping 
a watch over the house. 


| 7. Police Statior. Theog is at a 
distance of 20 miles from Shilacoo. 
Sub Inspector Devi Singh of Teog 
Police Station was on the nigh: of 
September 16, 1969 away to Gajair. at 
a distance of five or six miles from 
Theog in connection with a fair there. 
At about mid night the Sub Inspector 
received intimation that a murder aad 
taken place at Kotkhai. The Sub- 
Inspector accordingly went ma 
truck to Kotkhai and reached tLere 
at about 3 a.m. The Sub In- 
spector took rest at the Police post 
and after sunrise went to the place of 
occurrence. The accused too was taxen 
by the Sub Inspector tc the spot. The 
party reached the house of the acctsed 
at about 8 a. m. Insid2 the room the 
Sub Inspector found the dead bod~ of 
Churi deceased lying on the floor. The 
Sub Inspector prepared injury state- 
ment and inquest report. The blcod- 
stained clothes as well as Khokhri >. 1 
and its scabbard were taken into pos- 
session and were made into sealed 
parcels. The dead body of Churi de- 
ceased was sent for post mortem ex- 
amination to Civil Hospital Kotkhai. 
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Post Mortem examination was per- 
formed at the said hospital by Dr. G. 
C. Gupta at 6 p. m. on September 17, 
1969. Parcels containing the blood- 
stained articles which had been taken 
into possession from the spot were sent 
to the Chemical Examiner and the 
Serologist, whose reports showed that 
human blood was found on the Khokhri, 
scabbard and the male shirt. 


8. The accused was sent to judi- 
cial lock up on September 17, 1969. 
On September 29, 1969 Sub Inspector 
Devi Singh made an application to P. 


"W. 6 Shri Raj Kumar Sharma, Magis- 


trate first class Theog for recording the 
confessional statement of the accused. 
The accused was also produced before 
Shri Sharma. Shri Sharma then ap- 
prised the accused of the consequences 
of confession. ‘The accused volunteer- 
ed to make a confessional statement. 
Shri Sharma, however, considered it 
necessary to give him time to think 
over the matter. The accused was 
accordingly ordered to be produced on 
October 4, 1969. Shri Sharma, who 
also holds his Court at Kasumpti, could 
not visit Theog on October 4, 1969. 
The accused was directed to be pro- 
duced before Shri Sharma on October 
18, 1969. On that day the accused de- 
clined to make any confessional state- 
ment. 


9. At the trial the accused 
stated that he had been married to 
Churi deceased in 1957. It was admit- 
ted by the accused that Churi had 
given birth to Joginder about four 
years after the marriage, but he de- 
nied naving maltreated Churi. 
The accused admitted that Churi had 
come to his house on the Shivratri day, 
but, according to him the child too had 
come along with her. As regards the 
date of occurrence, the accused stated 
that he was with Churi in the house 
during the day but at 6p. m. he 
left for Kotkhai leaving his wife alone 
at the house. The accused denied having 
gone to Shri Mahajan and having made 
any confessional statement on the night 
of occurrence. It was also denied by 
the accused that his Kachha and coat 
were in a wet condition at the time 
of his arrest. As regards the blood-stain- 
ed Khokhri and shirt the accused 
stated that those articles did not belong 
to him. The accused further made. the 
following statement: 
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“I had cordial relations with my 
wife for the last 14 years. I claim the 
son to be my own. Heis not illegiti- 
mate. I left my house at 6 p. m. on Ist 
of Asuj last year. It was Tuesday, 2026 


BK. leaving my wife at home, to see a . 


documentary film being exhibited at 
Kotkhai. Gaddu Ram was with me in 
the show. The picture finished at about 
9,30 p. m. I was taken by the Police to 
the Police Post from the bazar, I was 
called through a police constable who 
was not produced as prosecution wit- 
ness. I was given beating at the: Police 
Post. A. S. I. was there besides other 
Foot Constable. 
obtained on a paper. I do not know 
what had been written on that. It was 
disclosed to me by the S. H, O. next 
morning that my wife had been murder- 
ed and I was taken to my village. 


From there I was brought to Theog. I . 


am innocent and have no hand in the 
crime.” 


No evidence was sates in defence. 


10. Learned . Sessions Judge 
accepted the prosecution case that it 
was the accused who, had caused in- 
juries to Churi deceased, as a result of 
which she died. Reliance in this con- 
nection was placed upon the other evi- 
= dence adduced. by the prosecution in 
the case as well as upon the confession 
made-to Shri Mahajan P.. W. On ap- 
peal the learned Judges of the High 
Court iri mdintaining the conviction ‘of 
the accused relied upon the confession 
made by the accused to Shri Mahaj an'P. 
W. as well as upon the other circum- 
stances of the case. The confession was 
found to have been amply corroborated 
by the other evidence on record. 


11. The present . appeal was 
filed by the accused-appellant through 
Jail. Arguments have, however, been 
addressed on his behalf by Shri Narayan 
Rao, who has contended that the 
material on . record is’ not sufficient to 
justify the conviction of the accused- 
appellant. - Admissibility of the confes- 
sional statement of the accused record- 
ed by Shri Mahajan P’W has also been 
questioned. As against that, Mr. 
Khanna on behalf of the State has can- 
vassed for the correctness of the view 
taken by the High Court. 


12. It cannot, be disputed that 
Churi. deceased died as a result of the 
injuries inflicted upon her. Dr. G. C. 
Gupta, who performed post mortem 

examination on the dead body of the 


deceased found ten 


My. signatures were - 
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injuries on the 
body of the deceased, out of which the 
following three were individually suff- 


cient to cause death in the ordinary 


course of nature: 

*(1) Punctured wound right side of 
the neck, 2 inches diameter, 14 inches 
deep. 

(2) Punctured wound 2” diameter 
1d” deep, 2” below injury ne 

(3) Incised - wound 6” x1" on 
Teft side of the neck.” 

Besides the above three injuries, there 
were one incised wound on the left 
eyebrow, two incised wounds on the 
left forearm, one incised wound on the 
fingers of the left hand, one incised 
wound on the right hand and one in- 
cised: wound in the right arm. A 
scratch was also found on the right 
hand. The punctured - and incised 
wounds, in the opinion of the doctor, 
could be caused by Khokhri P. 1 
larynx and trachea were found.to be 


' torn and punctured. Probable time be- 


tween the receipt of injuries and death. 


was five minutes, while between death - 


and post mortem was 1% hours: 


13. According to the prosecution 
case; the injuries found on the body of 
Churi deceased were caused by the 
accused. The accused as stated earlier, 
has denied this allegation.- In order to 
bring the charge home to the accused, 
the prosecution has relied upon the con- 
fessional statement PH of the accused 
recorded by Shri Mahajan as well as 
the other circumstances of the case. 


- 44. -TIt has been argued on be- 
half of the accused-appellant that con- 
fessional statement Ex. PH is not ad- 
missible in evidence. In this connec- 
tion it is pointed out that Shri Mahajan 
was a second class. Magistrate and 
there is nothing on the record to indi- 
cate that he was specially empowered 
by the State Government to record a 
confession. The confession, it is fur- 
ther stated, was recorded during the 
investigation of the case and .as it was 
not recorded in the manner prescribed 
by Section 164 of the Code of Criminal 
Procedure, the same is inadmissible in 
evidence. In this context we find that 
according -to -sub-s. (1) of S. 164 
of the Code of Criminal Procedure, any 
Presidency Magistrate, any Magistrate 
of the first class and any Magistrate 
of the second class specially empower- 


-ed in this behalf by the State Govern- 


ment may, if he is not a Police Officer 
record any statement or confession 


A, 
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made to him in the course of an investi- 
gation under this Chapter (Chapter XIV 
of the Code) or under any other law 
for the time being in force or at any 
time afterwards before the commence- 
ment of the enquiry or trial. There is 
no material on the record to indicate 
that Shri Mahajan was a second class 
Magistrate who hed been specially 
empowered by the State Government 
to record a confession. Indeed, Mr. 
Khanna on behalf of the respondent- 
State has argued the case on the as- 


Sumption that Shr: Mahajan was not 


specially empowered inthis behalf. 
Question as to whether a confession re- 
corded during the investigation of a 
case by a second c_ass Magistrate not 
Specially empowered was admissible in 
evidence was considered by this Court 
in the case of State of Uttar Pradesh 
v. Singhara Singh, (1964) 4 SCR 485 = 
(AIR 1964 SC 358). It was held that the 
record of such a confession could not 
be put in evidence under Sections 74 
and 80 of the Indiar Evidence Act. Re- 
Jiance in this connection was placed 
upon the decision o the judicial com- 
mittee in the case of Nazir Ahmed v. 
King Emperor 63 Ind App 372 = (AIR 
1936 PC 253 (2). Argument was fur~ 
ther advanced in Singhara Singh’s case 
that oral evidence of the Magistrate to 
prove the confession was admissible. 
This contention was rejected by this 
Court in the following words. 


“When a statute confers a power 
on certain judicial officers, that power 
can obviously be exercised only by 
those officers. No other officer can 
exercise that power, for it has not 
been given to him. Now the power has 
been conferred by Section 164 on cer- 
tain Magistrates of higher classes. 
(Obviously, it was not intended to con- 
fer the power on Magistrates of lower 
classes.) If, therefore, a proper con- 
struction of Section 164, as we have 
held, is that a Magistrate of a higher 
class is prevented: from giving oral 
evidence of a confession made to him 
because thereby the safeguards created 
for the benefit of an accused person 
by Section 164 would be rendered 
nugatory, it would be an unnatural con- 
struction of the section to hold that 
these safeguards were not thought 
necessary and could be ignored, where 
the confession hed been made to a 
Magistrate of a lower class and that 
such a Magistrate was, therefore, free 
to give oral evidence of the confession 


1972 S. C./131 X G—2 


Nika Ram v. State of H. P. (Khanna J.) 


iPrs, 14-15] S. C. 2081 


made to him. We cannot put an inter- 
pretation on S. 164 which produces the 
anomaly that while it is not possible 
for higher class magistrates to practi- 
cally abrogate the- safeguards created 
in S. 164 for the benefit of an accused 
person, jt is open to a lower class 
magistrate to do so. We therefore, 
think that the decision in Nazir 
Ahmed’s case, 63 Ind App 372 = (AIR 
1936 PC 253 (2), (supra) also covers 
the case in hand and that on the prin- 
ciples there applied, here too oral evi- 
dence given by Mr. Dixit of the con- 
fession made to him must be held in- 
admissible.” 


Mr. Khanna on behalf of the State 
concedes that in view of the above 
decision, a confession recorded by a 
Second class magistrate not specially 
empowered during the investigation of 
a case is not admissible in evidence 
and no oral evidence in respect of that 
confession can also be led at the trial. 
Mr. Khanna, however, contends that 
the restriction on the admissibility of 
the above evidence would operate only 
if the confession is recorded during 
the course of investigation. If, how- 
ever, the confession is recorded at a 
Stage prior to the commencement of 
Investigation, there would be no bar 
to the admissibility of such a 
confession. Reference in this con- 
nection has been made to the case of 
In re Narsimha Murthy, AIR 1966 
Andh Pra 131. In that case an ac- 
cused after committing murder went to 
a second class magistrate and made a 
statement that he had killed the de- 
ceased. The statement was recorded by 
the magistrate and was signed by the 
accused. It was held that the afore- 
said statement was admissible in evi- 
dence. Dealing with the contention 
that there had not been compliance 
with section 164 of the Code of Crimi- 
nal Procedure, the court observed that 
the person making the confession was 
not an accused ‘at the time he went to 
the magistrate and no investigation of 
a crime registered against him was in 
progress at that time. 


15. Question consequently ari- 
ses whether statement Ex. PH was 


- recorded by Shri Mahajan during the 


investigation of the case or whether it 
was recorded before the commence- 
ment of the investigation. In this con- 
nection we find that the time mention- 
ed by Shri Mahajan of the recording 
of confessional statement was 11 p.m. 
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while the intimation which was given 
2y Mangat Ram (P.W. 10) to the police 
-egarding a murderer having come to 


‘he residence of Shri Mahajan was en- 
ered in.the daily diary at 10.50 p.m. 
Head Constable Bhag Singh (P. W. 13) 
after having made that entry proceed- 
>d to the residence of Shri Mahajan 
and on arrival there put the accused 
ynder arrest. It is well established 
that the discovery and arrest of the 
suspected offender is one of the essen- 
tial steps in the course of an investiga- 
tion .(see in this connection H. N. 
Rishbud vV. State of Delhi 
(1955) 1 SCR 1150 = (AIR 1955 SC 
196) and State of Madhya Pradesh 
v. Mubarak Ali, 1959 Supp 2 SCR 201 
= (AIR 1959 SC 707). We are, there- 
fore, of the view that the contention 
advanced on behalf of the appellant 
that the confessional statement Ex. PH 
was recorded during the investigation 
of the case cannot be deemed to be 
devoid of force. It is not, however, 
necessary to dilate upon this aspect of 
the matter because we are of the opi- 
nion that even after excluding the con- 
fessional statement PH from considera- 
tion, the other material on record pro- 
ves the guilt of the accused. 


16. It is in the evidence of 
Girju PW that only the accused and 
Churi deceased resided in the house 
of the accused. To similar effect are 
the statements of Mani Ram (P.W. 8), 
who is the uncle of the accused, and 
Bhagat Ram school teacher (P.W. 16). 
According to Bhagat Ram, he saw 
the accused and the deceased together 
at their house on the day of occurrence. 
Mani Ram (PW 8) saw the accused at 
his house at 3 p.m., while Poshu Ram 
(PW 7) saw the accused and the deceas- 
ed at their house on the even- 
ing of the day of occurrence. 
The accused also does not deny 
that he was with the deceased at 
his house on the day of occurrence. 
The house of the accused, according to 
plan PM, consists of one residential 
room one other small room and a 
verandah. The correctness of that 
plan is proved by A. R. Verma overseer 
(P.W. 5). The fact that the accused 
alone was with Churi deceased in the 
house when she was murdered there 
with the Khokhri and the fact that the 
relations of the accused with the de- 
ceased, as would be shown hereafter, 
were strained would, in the absence of 
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any cogent explanation by him, point 
to his guilt. i 

2 17. The evidence of Nagju 
(P.W. 2), mother of the deceased, 
shows that the accused had been ill- 
treating Churi deceased. It is further 
in the testimony of Girju (P-W. I) that 
the accused had a Khokhri at his house 
similar to Khokhri P. 1 which was 
found near the dead body of the de- 
ceased and with which the injuries on 
the body of the deceased, according to 
Dr, Gupta, could have been caused. 
Besides that it is established by the 
evidence of Mangat Ram (PW 10) and 
Shri Mahajan (PW 15) that the accus- 
ed on the night of occurrence at about 
10.30 p.m. went to the house of Shri 
Mahajan and talked to him. Shri Maha- 
jan thereafter sent for Head Constable 
Bhag Singh through Mangat Ram. 
Head Constable Bhag Singh has depos- 
ed regarding his having arrested the 
accused at the house of Shri Mahajan. 
The dead body of Churi deceased was; 
thereafter discovered lying in the house 
of the accused, The discovery of the 
dead body from the house of the ac- 
cused can thus be traced to the visit 
of the accused to the residence of Shri 
Mahajan. 


18. The various circumstances 
referred to above, in our opinion, clear- 
ly point to the conclusion that it was 
the aecused and none else who was 
responsible for the murder of Chur? 
deceased. The plea of the accused that 
he had gone to see film show at Kot- 
khai on that evening and that the mur- 
der of the deceased was committed 
during his absence cannot be accepted. 
Had the accused gone to the film show, 
the persons with whom he sat at the 
film show must have noticed his pre- 
sence there, but’ no evidence has been 
adduced to show that anyone noticed 
the accused at the film show. Accord- 
ing to the accused, Gaddu Ram was 
with him at the film show. Gaddu Ram 


‘has however, not been examined as a 


witness. The film show at Kotkhai, 
which had been arranged by the Publi- 
city Department, according to Head 
Constable Bhag Singh PW. lasted from 
7 to 8.30 p.m. Assuming that the accused 
went to the film show, it would not 
have taken more than 10 or 15 minu- 
tes for the accused to return to his 
house after the film show. The ac- 
cused would thus be present at his 
house at about 9.30 p.m. when the pre- 
sent occurrence took place. Had somes 
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one other than the accused murdered 
his wife Churi, the eccused would have 
raised hue and cry and this fact must 
have attracted to tne spot his neigh- 
bours like Poshu Rem PW. The accus- 
ed would have also in that event gone 
and made a report to the police. The 
conduct of the accused in neither raising 
hue and cry nor going to the police 
even though his wife was murdered in 
his house is hardly consistent with his 
innocence. The version of the accused 
that he was taken Ey the police to the 
police post from th2 bazar cannot be 
accepted because th2re is nothing to 
show that the police was aware of the 
murder of Churi deceased before the 
visit of the accused to the house of 
Shri Mahajan. On the contrary, the 
evidence on record establishes beyond 
any manner of doubt that the dead 
body of the deceased was recovered 
after the accused hed visited the house 
of Shri Mahajan. We are, therefore, of 
the view that it was the accused and 
none else who caused injuries to Churi 
deceased as a result of which she died. 
We, therefore, maintain his conviction. 


19. So far as the sentence is 
Concerned, we are of the view that it 
is not a fit case in which the extreme 
penalty need be exacted from the ac- 
cused. It is the case of the prosecution 
itself that the accused suspected the 
fidelity of Churi deceased and believed 


that Joginder had keen born to her as | 


a result of her adulterous conduct. Had 
Joginder been the son of the accused, 
the accused would have had a natu- 
ral affection for the child and it 
is difficult to believe that he would 
have insisted upcn Churi staying 
with him without tne child. It is also 
the case of the prosecution that short- 
Iy before the occurrence, the accused 
enquired from the deceased regarding 
the father of the boy and the deceased 
thereupon abused him. The act of the 
deceased in abusing the accused must 
have been taken by the accused to be 
adding insult to the injury by an un- 
chaste wife. In view of the above, it 
would, in our opinion, meet the ends of 
fustice if the accused is awarded the 
lesser penalty. We, therefore, alter his 
TA into that o? imprisonment for 
Lire. 


Sentence reduced. 


poras = 
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AIR 1972 SUPREME COURT 2083 
(V 59 C 385) 


(From Punjab: AIR 1971 Punj 220 and 
AIR 1971 Punj 290) 


K. S HEGDE AND A N. 
GROVER, JJ. 


_ The State of Punjab etc., Appel. 
lants v. Bakhtawar Singh and others 
etec., Respondents. 


Civil Appeals Nos. 2018 of 1970, 
and 634 of 1971, D/- 19-11-1971. 

(A) Electricity (Supply) Act (1948), 
S. 10 (1) fe) (iv) — Removal of mem- 
ber of Electricity Board — Removal 
contemplated by section being by way 
of punishment rules of natural justice 
require that he should be informed of 
charges against him and given a reason- 
able opportunity to rebut them. 
(X-Ref; Natural Justice). (Para 8) 


Where the member concerned was 
not given an opportunity to cross-exa- 
mine his accusers: and the order of the 
Minister proposing to remove him, 
without recording any findings on the 
charges merely gave two reasons for 
his removal viz. (1) that he was taking 
part in politics and that (2) he did not 
discharge his duties impartially but 
the member was never given any op- 
portunity to explain his position about 
the second reason, the order of remo- 
val is vitiated by violation of natural 
justice. AIR 1971 Puni & Har. 220 
(Pt. E) Affirmed. (Paras 10, 11) 


(B) Electricity (Supply) Act (1948), 
S. 10 (1) (e) (iv) — Order of removal 
should be a speaking order — Order 
not disclosing that authority had appli- 
ed his mind to the material on record 
and not indicating what charges were 
established — Order cannot be upheld 
as being arbitrary. AIR 1971 Punj & 
Har. 290 (Pt. C) Affirmed. 
(Paras 12, 13) 
M/s. R. K. Garg, S. C. Agarwal 
and R. N. Sachthey, Advocates for the 
Appellants. (In both the Appeals) Mr. 
A. K. Sen, Sr. Advocate, (M/s. Hardev 
Singh and K. P. Bhandari Advocates 
with him (for No. 1) In C. A. No. 2018 
of 1970 and M/s. K. C. Sharma, M. S. 
Gupta, M. Rajagopalan and S. K. Dhin- 
gra Advocates (for No. 1) In C. A. No. 
634 of 1971, for Respondents. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— These are appeals 
by special leave. In both these appeals 
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ve are concerned with the validity of 
he removal from office of the con- 
erned respondents under S. 10 (1) (e) 
iv) of the Electricity (Supply) Act, 
948 (which will hereinafter be referr- 
d to as the Act). 


rae We shall first take up the. 


ase of the respondent Shri Baktawar 
ingh. He was appointed as a mem- 
er of the Punjab State Electricity 
board, Patiala by the Punjab Govern- 
aent on April 29, 1967 for a period of 
ive years under S. 5 of the Act. After 
iving him a show cause notice and 
btaining his reply thereto the Punjab 
Jovernment removed him from the 
aembership of the electricity board on 
\pril 25, 1969 in purported exercise of 
ts powers under S. 10 (1) (e) (iv) of 
he Act. He challenged the validity of 
he order removing him from office by 
neans of a writ petition under Arti- 
le 226 of the Constitution before the 
Jigh Court of Punjab and Haryana on 
rarious grounds. The High Court of 
>ynjab and Haryana has accepted his 
yrit petition and quashed the order 
omplained ‘of. 


3. Now coming to the case of 
he respondent Shri Rajinder Pal 
\brol, he was appointed as a member 
ff the Punjab State Electricity Board, 
2atiala by the Punjab Government on 
\ugust 20, 1968 for a period of five 
rears under S. 5 of the Act. After giv- 
ng him a show cause notice and ob- 
aining his reply thereto, he. was re- 
noved from the membership of the 
oard on August 1, 1969. The gov- 
rnment purported to remove him 


nder S. 10 (1) (e) (iv) of the Act. He | 


lso challenged the validity of the 
rder removing him before the High 
‘Yourt of Punjab and Haryana. His 
tition was also accepted and the 
mpugned order struck down. 


A. Aggrieved by the judgments 
£ the High Court, the State Govern- 
nent has brought up these appeals. 


5. Before proceeding to discuss 
he issues arising for decision, we may 
nention that so far as Shri Baktawar 
Singh was concerned, he was initially 
pointed on a salary of Rs. 1200/- per 
nonth but later on his salary was rals- 
d to Rs. 1800/- per month. Shri Rajin- 
ler. Pal Abrol was appointed as an 
lonorary member. He was not entitled 
o any salary. One further fact that 
eeds to be mentioned at this stage is 
hat both Shri Baktawar Singh and 
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‘Shri Rajinder Pal Abrol were appoint= 
ed by Shri Lachhman Singh Gil when 


he was the Minister for Electricity. At 
the time of their appointments, Shri 
Lachhman Singh Gill was a member of 
the ministry headed by Shri Gurnam 
Singh. Later on there was a rift be- 
tween Shri Gurnam Singh and Shri 
Lachhman Singh Gill as a result of 
which Shri Gurnam Singh’s ministry 
fell and a new ministry was formed by 
Shri Lachhman Singh Gill. That minis- 
try also fell at a later stage and the 
same was followed up by Presidents 
rule. Thereafter there was a fresh 


.election and after the election, Shri 


Gurnam Singh formed a fresh minis- 
try. Shri Baktawar Singh and Shri 
Rajinder Pal Abrol were removed from 
their membership when the ministry 
of Shri Gurnam Singh .was in office 
after the elections. It is seen from the 
material on record that Shri Baktawar 
Singh as well as Shri Rajinder Pal 
Abrol were friends of Shri Lachhman 
singh Gill. 

6. Various grounds were taken 
by Shri Baktawar Singh and Shri 
Rajinder Pal Abrol in challenging the 
validity of the impugned orders. We 
have not thought it necessary to go into 
all those grounds as we are of opinion 
that the impugned orders are vitiated 
for the reasons to be mentioned here- 
inafter. 

7. section 10 of the Act reads: 


*(1) The State Government may 
Suspend from office for such period as 
it thinks fit or remove from office any 
member of the Board who— 


(a) is found to be a lunatic or be= 


‘comes of unsound mind or 


(b) is adjudged insolvent: or 
_ (c) fails to comply with the provi- 
sions of S. 9; or 

(d) becomes or seeks to become a 
member of (Parliament) or any State 
legislature or any local authority: or’ 

(e) in the opinion of the State 
Government — l 

(i) has refused to act; 
= (ï) has become. incapable of act- 
ing; or 

(iii) has so abused his position as 
a member as to render his continuance 
on the Board detrimental to the in- 
terests of the general public; 

(iv) is otherwise unfit to continue 
as a member or 

(f) is convicted of an offence ina 
volving moral turpitude. 


al 
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(3) No order of removal shall be 
made under this section unless the 
member concerned has been given an 
opportunity to submit his explanation 
to the State Government, and when 
such order is passed the seat of the 
member removed shall become vacant 
and another member may be appointed 
under S. 5 to fill up the vacancy.” 


8. Tt is clear from a reading of 
this section that removal contemplated 


under S. 10 (1) (e) (iv) is as a punishment . 


That being so natural justice requires 
that the person complained of should 
be informed of the charges against him 
and that he should be given a reason- 
able opportunity consistert with the 
charges levelled against him to rebut 
those charges. We have not thought 
it necessary in this case to go into the 
question whether a formal enquiry 


riwas necessary while taking action 
under that provision. 


9, In the case of Shri Bagta- 
war Singh, the main allegation against 
him was that he was tzying to win 
over support from among the M. L. As 
for the Janta Party of which Shri 
Lachhman Singh Gill was the leader. 
There were other minor zharges also. 
He denied those charges, and he want- 
ed an opportunity to cross-examine his 
accusers. But that opportunity was 
not made available to him. Ultimately 
he was removed from office by the 
order of the Governor. That order does 
not disclose any reason for removing 
him from the office. But that order 
appears to have been made on the 
basis of the order made ky the Minis- 
ter in-charge. The Minister’s order 


“reads thus: 


eo 


“I have carefully considered the 


' whole file, show cause notice and the 


explanation furnished by Shri Bakhta- 
war Singh. I have also seen the opi- 
nions of our Legal Remembrancer and 
the Advocate-General. I agree with the 
Secretary, Irrigation and Power, that 
this fact is established thet Shri Bakh- 
tawar Singh, while working as Mem- 
ber of the State Electricity Board, was 
taking part in polities, as a result 
whereof the work of the Board was 
adversely affected. Besides, he did not 
discharge his duties impartially. For 


~these reasons, I agree with the propo- 


sal of the Secretary, Izrigation and 
Power, that it is not desirable that Shri 
Bakhtawar Singh should continue as 
Member of the State Electricity Board. 
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J, therefore, order that Shri Bakhtawar 
Singh should’ be removed from mem- 
bership of the Board under Section 10 
(1) (e) (iv) of the Act. Before the 
orders are actually issued, the file 
should be sent to the Chief Minister as 


well, | 
Sd/- Sohan Singh Bassi, 
E 24-4-1969”. 
10. This order does not show 


that the Minister found him guilty of 
any of the charges levelled against him. 
On the other hand the order gives two 
reasons for removing Shri Bakhtawar 
Singh from office. They are (1) that 
he was taking part in politics and (2) 
that he did not discharge his duties 
impartially, 


11. It may be noted that Shri 
Bakhtawar Singh was not.charged with 
having not discharged his duties im- 
partially. None of the charges levell- 
ed against him accused him of not dis- 
charging his duties impartially. Hence 
the Minister was not justified in tak- 
ing into consideration a charge in res- 
pect of which the member was not 
given any opportunity to explain his 
position. Further the finding of the 
Minister that Shri Bakhtawar Singh 
was taking part in politics is a vague 
finding. Politics is a word of wide im- 
port. By merely saying that he was 
taking part in politics nothing concrete 
is conveyed or established. In view of 
this conclusion of. ours, it is not neces- 
sary to go into the other grounds urged 
on behalf of Shri Bakhtawar Singh. 


= IÈ Now coming to Shri Rajin- 
der Pal Abrol, all the charges levelled 
against him related to alleged acts and 
omissions prior to his appointment as 
a member of the board. That apart, 
the order of the Minister removing 
him does not disclose that he had appli- 
ed his mind to the material on record.| 
That order does not show what char- 
ges against Shri Abrol have been esta- 
blished. The order reads: . 


“I have gone through the charges 
and the explanation furnished by Shri 
R. P. Abrol. From the material on 
the file, I am definitely of the opinion 
that he is not a fit person to be retain- 
ed as part-time member of the Elec- 
tricity Board. I, therefore, order that 
Shri Abrol may be removed from 
membership under sub-clause (iv) of 
Cl. (e) of sub-s. (1) of Section 10 of 
the Electricity Supply Act, 1948. 
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C. M. may kindly see. After C. M. 
has seen, immediate orders be issued.” 
Sd/- Sohan Singh Basi, 
I.P.M 


17-7-1969”. 
13. This order cannot be said 
to be a speaking order. It is arbitrary 
to the core. Such an order cannot be 
upheld. Hence it is not necessary to 
go into the other contentions advanced 
on behalf of Shri Abrol. 


14. For the reasons mentioned 
above, both these appeals fail and they 
are dismissed with costs. l 

Appeals dismissed. 





AIR 1972 SUPREME COURT 2086 
(V 59 C 386) 


(From: Madhya Pradesh)“ 


P. JAGANMOHAN REDDY AND 
G. K. MITTER, JJ. 


Narayan Das Indurkhya, Appellant 
v. The State of Madhya Pradesh, Res- 
pondent. 


Criminal Appeal No. 236 of 1969, 
D/- 27-4-1972. 


Criminal Law (Amendment) Act 
(1961), S. 4 (1) — Grounds of opinion— 
Meaning — ït must mean the conclu- 
sion of facts whereupon the opinion is 
based — There can be no conclusion of 
fact which has no reference to or is 
not ex facie based on any fact. Misc. 
Cr. Case No. 268 of 1967 Dt. 13-3-1969 
(M.P.) Reversed. (Para 6) 


The State Government by its order 
forfeited the copies of a book under S. 
4 (1) of the Act. The opening paragraph 
of the order merely quoted a portion of 
the words of S. 2 merely, that the books 
“questioned the territurial integrity and 
frontiers of India in a manner which 
fis likely to be prejudicial to the inte- 
rest of the safety or security of India’”’- 
The order gave no indication of the 
Facts or the statements or the repre- 
sentations contained in the book which 
according to the State Government of- 
fended S. 2. In the order itself there was 
no reference to any map or any text 
in the book which would come with- 
in the mischief of the said section. The 
order gave no indication which formed 
the reason for Government taking the 


Mie one 
*(Misc. Cri. Case No. 268 of 1967, D/- 
13-3-1969 — Madh Pra.) 
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view that the book should be forfeited. 
The State Government merely gave its 
Opinion and not the grounds for its op- 
inion. Clearly the grounds must be dis- 
tinguished from the opinion. The 
order of the Government was, therefore 
quashed. AIR 1961 SC 1662 and 
AIR 1959 SC 1335 and AIR 1951 SC 
157 Relied on. (Paras 5, 12) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1662=(1962) 2 SCR 
487=1961 (2) Cri LJ 815, Har- 
nam Das v. State of Uttar Pra- 
_ desh 
AIR 1959 SC 1335=(1960) 1 SCR 
411=1959 Cri LJ 1501,, Naresh 
Chandra Ganguli v. State of | 
= West Bengal 10 
(1955) 59 Cal WN 495, Arun Ranjan 
Ghose v. State of West Bengal 8 
AIR 1951 SC 157=1951 SCR 167 
=52 Cri LJ 373, State of Bom- 
bay v. Atma Ram Sridhar 
Vaidya 
AIR 1914 Cal 242=ILR 41 Cal 466 
Ru Cr LJ 497, In re, Mahomed 
li 
Mr. Ram Punjwani, Advocate and 
Mr. P. C. -Bhartari, Advocate for M/s 
J. B. Dadachanji and Co. for Appellant. 
M/s R. P. Kapur and I. N. Shroff, Ad- 
vocates, for Respondent. 


The‘ following Judgment of the 
Court was delivered by 


MITTER, J.— This appeal by 
special leave from a judgment and 
order of the High Court of Madhya 
Pradesh dismissing the writ petition of 
the appellant challenging the order of 
the State Government under S. 5 of 
the Criminal Law Amendment Act (Act 
XXIII of 1961) forfeiting the copies of 
a book published by the 
under S. 4 (1) of the Act, can be dis- 


posed of on the short ground that the 


order did not disclose the grounds of 
the opinion formed by the State Gov- 
ernment. 


o ee The CrimineI Law (Amend- 
ment) Act, 1961 (hereinafter referred 
to as the ‘Act’) empowered the State 
Governments by S. 4 to make order 
declaring any newspaper or book as 
defined in the Press and Registration 
of Books Act, 1867 or any other docu- 
ment wherever printed, to be forfeited 
to the Government if it appeared to 
the Government that the said book ete. 
questioned the territorial integrity or 


frontiers of India in a manner which. 


was or was likely to be prejudicial to 
the interests of the safety or security 
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of India. The relevant provisions of 
the Act are as follows: 


“Section 2. Whoever by words 
either spoken or written, or by signs, 
or by visible representation or other- 
wise, questions the territcrial integrity 
or frontiers of India in a manner 
which is, or is likely to be prejudicial 
to the interests of the safety or secu- 
rity of India, shall be punishable with 
imprisonment for a term which may 
extend to three years, or with fine, or 
with both. 


4 (1) Where any newspaper or 
book as defined in the Press and Regis- 
tration of Books Act, 1567, or any 
other document, wherever printed, 
appears to the State Government to 
contain any matter the publication of 
which is punishable und2r section 2 
- or sub-section (2) of section 3, the State 
Government may, by notification in 
* the Official Gazette, stating the grounds 
ofits opinion, declare every copy of the 
issue of the newspaper containing such 
matter and every copy of such book or 
other document to be forfeited to the 
Government, and thereupon any police 
officer may seize the same wherever 
found and any Magistrate may, _by 
warrant authorise any police officer 
not below the rank of Sub-Inspector 
to enter upon and search for the same 
in any premises where any copy of 
such issue or any copy of such book 
or other document may be or may be 
reasonably suspected to ke. 

XX XX XX 


5. (1) Any person having any ïn- 

terest in any newspaper, book or other 
* document in respect of which an order 
of forfeiture has been made under sec- 
tion 4 may, within two months from 
the date of such order, apply to the 
High Court to set aside such order on 
the ground that the issue of the news- 
paper, or the book or otter document 
in respect of which the order was made 
did not contain any matter of such a 
nature as is referred to =n sub-section 
(1) of section 4. 


(2) The provisions of sections 99-C 
to 99-F of the Code of Criminal Pro- 
cedure, 1898, shall apply in relation to 
an application under sub-section (1) as 
~ they apply in relation to an application 
under section 99-B of that Code and 
. the reference in section 99-D to sedi- 
tious or other matter of such a nature 
as is referred to in sub-section (1) of 


Narayan Das v. State of M. P. 
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section 99-A of that Code shall be 
construed as reference to any matter of 
such a nature as is referred to in sub= 
Section (1) of section 4 of this Act. 


(3) No order passed or action taken 

under section 4 shall be called in ques- 
tion in any Court otherwise than in 
accordance with the provisions of this 
Section.” 
The appellant who was admittedly the 
proprietor of the Narmada Printing 
Works, Jabalpur had published a book 
under the name and style of “Madhya- 
mic Bhoogol (Part I for Classes IX and 
X) written by C. P. Saxena. On Ist 
July, 1967 the State Government passed 
the order which is impugned in this 
case: 

“Whereas the books specified in 
the Schedule below question the ter- 
ritorial integrity and frontiers of India 
in a manner which is likely to be pre- 
judicial to the interest of the safety 
and security of India; 


And whereas it appears to the State 
Government that the said three books 
contain matter the publication of which 
is punishable under Section 2 of the 
Criminal Law Amendment Act, 1961 
(No. 23 of 1961); 


Now therefore in exercise of the 
powers conferred by sub-section (1) of 
section 4 of the Act, the State Govern- 
ment hé:eby declares every copy of 
the said three books and all other 
documents containing copies, reprint 
and reproduction of the said books to 
be forfeited in favour of the Govern- 
ment.” 


The second item in the Schedule re- 
lates to the appellants publication. 
From the communication of the Deputy 
secretary to the Government of Madhya 
Pradesh dated 5th August 1967 it would 
appear that the State Government took 
objection to Pages 138, 147 and 149 of 
the said book as containing wrong 
maps. According to the said com- 
munication: 


“These books contain maps .of 
india, part of India, maps of countries 
adjacent to India and maps of Asia. 
All these maps involve the external 
boundary of India which has been found 
to be grossly incorrect. Besides this 
the Island territories of ‘Laccadive, 
Minicoy and Amindivi Islands’ which 
form an integral part of India are 
omitted together from every map of 
India. In some of the maps the terri- 
tory of Bhutan has been omitted while 


2088 S. C. [Prs. 2-7] Narayan Das v. State of M. P. (Mitter J} ` 


in other Indo-Pakistan boundary is 
ignored.’ 
The communication refers not only to 
the publication with which we are 
concerned in this case but also two 
other publications both of which ap- 
- pear to be books on Geography 
for School students. The appellant filed 
his writ petition on August 29, 1967 be- 
fore the High Court challenging the 
order of the Ist July 1967 inter alia on 
the ground that the grounds for the 
opinion of the State Government which 
had to be given in terms of Section 4 
of the Act were non-existent in the 
order. He therefore filed the petition 
within. two months of the date of the 
order’ forfeiting the book in terms of 
Section 5 of the Act. | 

- 8. In the counter affidavit of 
the State the stand taken was that 
the State Government was not bound 
to place details of information on the 
basis of which its satisfaction was 
arrived at. Reference was however 
made in the counter affidavit to a com- 
munication of the Director of Map 
Publications to the Director of Public 
Instruction dated 21st March 1967 in 
which it was stated with regard to all 
the three alleged offending books that 


“they contain maps of India, part 
of India maps of countries adjacent to 
India and maps of Asia. All these maps 
involve the external boundary of India 
which has been found to be grossly in- 
correct.. Besides this, the Island terri- 
tories of ‘Laccadive, Minicoy and 
Amindivi Islands’ which form an in- 
tegral part of India are omitted to- 
gether from every map of India. In 
some of the. maps the territory of 
Bhutan has been omitted while in 
other Indo-Pakistan boundary is ignor- 
ed.” 

4. The High Court of Madhya 
Pradesh took the view that the impugn- 
ed order could not be said to have 
omitted to state the grounds for the 
opinion of the State Government. 
According to the High Court 

“the grounds on which the ‘said 
Opinion was based were that the books 
contained matter which questioned 
the territorial integrity and frontiers 
of India in a manner which is likely 
to be prejudicial to the interest of the 
safety and security of India.’ 

i In our view the High Court 
had clearly gone wrong in this view 
. of the law on the subject. According to 
the Oxford Dictionary the meaning of 


wage 


A-I. R. 


the word ‘ground’ in this connection 
must be “base, foundation, motive, valid 
reason.” What the State Government 
did in this case in the opening para- 
graph of the order was merely to quote 
a portion of the words of Section 2 
namely, that the books “questioned 
the territorial integrity and frontiers of 
India in a manner which is likely to 
be prejudicial to the interest of the 
safety or security of India.” The order 
gives no indication of the facts or the 
statements or the representations con- 
tained in the book which according to 
the State Government offended Sec- 
tion 2. In the order itself there is no 
reference to any map or any text in 
tne book which would come within the 
mischief of the said section. A book 
may contain matter questioning the . 
territorial integrity and frontiers of 
India in many ways one of which may | 
be a wrong map which does not show ` 
the proper boundaries of India, either . 
by omitting a portion of the Indian 
territory therefrom or by depicting a 
portion of what is really Indian terri- 
tory as belonging to some other State. 
A book may also come within the mis- 
chief of Section 2 if there is any express 
reference in the text containing sugges- 
tions based on historical or political or 
other reasons that some portion of 
what is generally known to the public 
as Indian territory is not so. - 


6. There is a considerable body 
of statutory provisions which enable 
the State to curtail the liberty of the 
subject in the interest of the security 
of the State or forfeit books and docu- 
ments when in the opinion of the 


Government, they promote class hatr- _ 


ed, religious intolerence, disaffection 
against the State etc. In all such cases, 
instances of some whereof are given 
below the State Government has to 
give the grounds of its opinion. Clear- 
ly the grounds must be distinguished 
from the opinion. Grounds of the opin- 
ion must mean the conclusion of facts 
on which the opinion is based. 
There can be no conclusion of fact 
which has no reference to or is not ex 
facie based on any fact. 

7. The provisions of the Act 
have a close parallel in Section 99-A 
of the Code of Criminal Procedure, 1898 


in which a large number of matters are `T 


mentioned which according to the 
Government may lead it to form the 
opinion that the publication offended 
the said section. There are also de- 
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cisions under the Indian Press Act 
which illustrate what the grounds in 
a case like this must be. In re, 
Mahomed Ali, ILR 41I Cal 466 = (AIR 
1914 Cal 242) a case of an order of 
forfeiture of a pamphlet under the 
Press Act of 1910, the order of Govern- 
ment went to show that the pamphlet 
“Come over to Macedonia and help us” 
contained words of tke nature describ- 
ed in Section 4 sub-section (1) of the 
Indian Press Act, 1910 inasmuch as 
they are likely to bring into hatred or 
contempt certain classes of His 
Majesty’s subjects in British India. 
According to Jenkins, C. J. (p. 476): 

“Those responsible for this Act 
foresaw this, and so they specifically 
provided that the forfeiting notification 
Should state the grounds of the Local 
Government’s opinion. But when we 
turn to the notification no such grounds 
are stated; nothing in the nature of a 
fact is set forth, there is merely a cita- 
tion of those words of the section which 
are INVOKEM.........ccccccccecccccccccces 

But the repetition of an opinion 
cannot be its grounds and yet that is all 
that the notification furnishes in the 
shape of grounds. This is obviously in- 
sufficient and not a compliance with the 
terms of the Act.” 

According to the otber learned Judge 
Stephen, J. (p. 487): 

“The ground of an opinion must in 
this case, if not always, be a fact or 
facts, and no fact is disclosed merely 
by a specific relation of the elements 
that the law requires to be present in 
order for legal consequences to follow.” 

8. In Arun Ranjan Ghose v. 
State of West Bengel, (1955) 59 Cal 
WN 495 acase under Sections 99-A and 
99-D of the Code of Criminal Pro- 


cedure it was stated by Chakravarti, © 


C. J. (p. 497): 

“It is useful to consider here what 
fis meant by grounds of opinion. The 
formation of an opinion by Govern- 
ment is undoubtedly the ground for 
the action taken by them, but the 
grounds for the opirion are obviously 
different. The opinion, after it has 
been formed, furnishes a ground to 


Government for taking action contem- — 


plated, but the grounds on which the 
opinion itself is formed are and must 
- be other grounds. Those grounds must 
necessarily be the import or the effect 
or the tendency of matters contained 
in the offending putlication, either as 
a whole or in portions of it, as illustrat- 


Narayan Das v. State of M. P. (Mitter J.) [Prs. 7-11] S.C. 2089 


ed by passages which Government may 
choose.” i 


9. In Harnam Das v. State of 
Uttar Pradesh, (1962) 2 SCR 487 = 
(AIR 1961 SC 1662) the order under 
Section 99-A of the Code of Criminal 
Procedure which was made went to 
show that the State Government de- 
clared the books forfeited on the 


‘ground that the said books contained 


matter the publication of which was 
punishable under Ss. 153-A and 295-A 
of the Penal Code. The two Sections of 
the Indian Penal Code have little in 
common inasmuch as Section 153-A 
relates to an offence of promotion or 
attempt to promote feelings of enmity 
or hatred between different classes of 
citizens of India and S. 295-A relates to 
an offence maliciously intended to out- 


. rage the religious feelings of any such 


class by insulting the religion or the 
religious belief of that class. The order 
which was considered by the Court 
in that case gave no indication which 
formed the reason for Government 
taking the view that the book should 
be forfeited. The Court held that the 


-order did not, as it should have, state 


the grounds of opinion. It is not 
known which communities were 
alienated from each other or whose 
Teligious beliefs were wounded. 


10. We may also refer to Arti- 
cle 22 (5) of the Constitution which 
lays down that when any person is de- 
tained in pursuance of an order made 
under any law providing for preven- 
tive detention, the authority making 
the order shall, as soon as may be, com- 
municate to such person the grounds 
on which the order has been made and 
shall afford him the earliest opportu- 
nity of making a representation against 
the order. In considering the question 
as to what the grounds of detention 
meant when an order under Preventive 
Detention Act was made this Court 
said in Naresh Chandra Ganguli v. The- 
State of West Bengal, (1960) 1 SCR 411 
at p. 421 = (AIR 1959 SC 1335). 


Sige EEEE the grounds for making 
an order of detention, which have to 
be communicated to the detenu as soon 
as practicable, are conclusions of facts 
PA EN, and those conclusions of facts 
have to be communicated to the detenu 
as soon as may be.” 


11. We may also refer to the 
judgment of this. Court in State of 
Bombay v. Atma Ram Sridhar Vaidya, 


9090 S.C. [Pr. 1] 


1951 SCR 167 = (AIR 1951 SC 157) a 
case under the Preventive Detention 
Act, Kania, C. J. said (p. 178): 

“By their very nature the grounds 
are conclusions of facts and not a com- 
plete detailed recital of all the facts... 
These conclusions are the “grounds” 
and they must be supplied.” 


12. All the above decisions in 
our opinion clearly show what the 
requirements of the Criminal Law 
Amendment Act are and it appears to 
us that the State Government merely 
gave its opinion and not the grounds 
for its opinion. As such the judgment 
of the High Court must be set aside 
and the order of Government dated July 
1, 1967 must be quashed. The appel- 
lant will be entitled to return of all the 


books forfeited. | 
Appeal allowed. 
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GROVER, JJ. 


Lal Umesh Bahadur Pal and 
others, Appellants v. The Commr., 
Income-tax, U. P., Lucknow, Respon- 
dent. ` 

Civil Appeal No. 17 of 1969. 

Income Tax Act (1922), S. 2 (6C)— 
Company agreeing to pay interest to 
assessee under a mortgage bond — 
— Interest whether is taxable income. 
(X-Ref: S. 3). : 


Where an assessee deposited cer- 
tain amount with a company by way of 
security and in a suit by the assessee 
for recovery of that amount with in- 
terest the company entered into com- 
promise and made a simple mortgage 
in favour of the assessee covering the 
entire amount including the interest 
the amount of interest which the com- 
pany agreed to pay under the mort- 
gage bond could not be treated as tax- 
able income for the relevant assessment 
year as it could not be equated to cash 


payment. AIR 1967 SC 1475, Followed. — 


(Para 2) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1475=65 ITR 395, 
Commr. of Income-tax Central 
Calcutta v. Amalgamated Deve- 
lopment Ltd. 


DO/EO/E925/71/RGC 


L. U. B. Pal v. L-T. Commr. (Hegde J.j 


A. I. R. 
Statement of the Cäse. 


The assessee is the Hindu undi- 
vided family and the appeal con- 
cerns the assessment year 1956-57 
for which the previous year is the 
year ended on 31-3-1956. The assessee 
was maintaining its accounts on cash 
basis and was taxed on cash basis in 
the earlier years. The assessee’s only 
source of income in this year was in- 
terest on securities. The assessee had 
advanced some moneys to M/s M. K. 
M.G. Sugar Mills (Private) Ltd., Mun- 
derwa, District Basti (hereinafter 
referred to as “the mills”) and the fol- 
lowing sums were outstanding by way. 


of: ! 
Principal Rs. 3,05,830/« ' 
64,020/— 


Interest Rs. 
Fis. 3,69,850/- 








A suit was instituted for the re- 
covery of Rs. 3,05,830/- from the mills 
in the Court of the Civil Judge, Basti 
which was compromised between the 
parties in the terms. of 2 memo of 
compromise (annexed hereunto as 
Annexure ‘A’ and forms part of the 
case). A decree in terms of the com- 
promise was passed which contained 
the following recital: 


“This whole amount has been satis- 
fied by the simple mortgage in favour 
of plaintiff’s sons dated 8-2-1956”. 


Pursuant to the terms of the com- 
promise the mills executed a simple 
mortgage in favour of the sons of the 
Karta of the assessee family on 8-2-56 
for an aggregate sum of Rupees 
3,69,850/- and this sum included in- 
terest in the sum of Rs. 64,020/-. The 
Income-tax Officer included this sum 
of Rs. 64,020/- as the income of ‘the 
assessee in the following words: 


“Interest on deposit with M.K. 
M.G. Sugar Mills, Munderwa, Basti as 
per compromise deed dated 8-2-56 in 
accordance with the Compromise Deed 
the H.U.F. received Rs. 3,69,850/- in- 
stead of Rs. 3,05,830/- including interest 
of Rs. 64,020/- which is treated as 
income of the assessee’’. 


In Appeal before the Appellate 
Assistant Commissioner tne assessee 
contested the validity of tne decision 
of the Income-tax Officer on the 
ground that there was no receipt of 
interest as the assessee’s system of ac- 


-counting was on the cash basis, the in~ 
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notice terminating the contractual ten- 
ancy was not taken in the original 
written statement, an amendment to 
include the plea after 8 years should 
not be allowed on account of gross de- 


lay and laches. (X-Ref:— Delhi Rent 


Control Act (59 of 1958), S. 15). 
(Para 7) 


l (C) Delhi Rent Control Act (59 of 
1958), S. 39 (2) — Raising a point in 
the Memo of Appeal is not sufficient to 
show that the point was argued or pass- 
ed before the appellate court and the 
statement in the judgment that no such 
point was argued has prima facie to be 
accepted as correct. (X-Ref:— Civil 

P. C. (1908), S. 100). (Para 9) 


Mr. Bishan Narain, Sr. Advocate, 
(M/s. S. S. Sabharwal, Ravinder Sethi 
and Miss Lily Thomas, Advocates, with 
him), for Appellant (In both the Ap- 
peals): Mr. M. C. Chagla, Sr. Advocate, 
(M/s. Raj Kishan and S. S. Shukla, Ad- 
vocates, with him), for Respondent 
No. 1 (In both the Appeals). 


The judgment of the Court was de- 
livered by 


GROVER, J.:— These two appeals 
by special leave are from a judgment 
of the Delhi High Court. 


2. It appears that one Manohar 
Lal was the owner of the premises in 
dispute situate in Kishangunj, Delhi. 
He died leaving behind him his brother 
Krishan Lal and two sons Hari Shan- 
ker and Gauri Shanker. In June 1943, 
Krishan Lal let out the premises to 
Hindustan Trust Pvt. Ltd of which he 
was the Managing Director from 1943 
to 1952. In 1947 Krishan Lal filed a 
suit for partition in Agra Court against 
his nephews Hari Shanker and Gauri 
Shanker. In 1952 Krishan Lal became 
the Chairman of the Board of Directors 
of the respondent company. His son-in- 
law D. Sanghi became the Managing 
Director. On March 21, 1952 a com- 
promise was effected in the suit for 
partition. By virtue of that compromise 
Gauri Shanker — the present appel- 
lant—was declared to be the owner of 
the property in dispute and he ‘was 
held entitled to realize its rent with 
effect from January 1, 1958. The deed 
of compromise was signed by Krishan 
Lal and all the other parties concerned. 
On May 26, 1958 a decree was passed in 
accordance with the compromise. On 
June 12, 1958 the appellant gave notice 
to the respondent company to pay rent 
to him with effect from January 1, 1958. 


> = 

| 
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A copy of this notice was sent to Kris- 


har Lal as well. On July 7, 1958 the 


aprellant sent a reminder to the res- 
pordent to expedite the sending ofthe 
reply or to discuss the matter with him. 
personally. On July 17, 1958 the ap- 
pellant demanded by means of a letter 
the rent due apart from the supply of 
certain information with regard to the 
measurements of the building and land 
in possession of the respondent. A reply 
was sent by D. Sanghi Managing Direc- 
tor of the respondent-company dated 
July 18, 1958. He wrote, inter alia 
that regarding the rent for the month 
ending on' 30th June 1958 the matter 
had been referred to Krishan Lal and 
on receipt: of his instructions in writ- 
ing the rent shall be paid accordingly. 
By means' of a letter dated July 23, 
19E8 Krishan Lal wrote to two tenants 
including the respondent that the fac- 
tory in which they were tenants had 
gone to the share of the appellant 
Gauri Shanker as a result of the parti- 
tion among the co-owners and 

arrears of rent due after January 1, 
1958 should be paid to him. According 
to the appellant he was not being al- 
lowed to enter the premises and take 
measurements and, therefore, he filed 
the suit on October 28, 1958 for a man- 
datory injunction for being allowed to 
do so. In'the written statement dated 
Dezember, 7, 1958, filed by the res- 
pondent the position taken up by the 
respondent | was that it had not been 
supplied any copy of the partition 
decree proving that the property had 
fallen to the share of the appellant in 
partition nor had Krishan Lal the pre- 
vicus landlord sent any instructions 
for attornment in favour of the appel- 
lant. It was denied that the appellant 
was the owner of the property in dis- 
puze. On| March 23, 1959 the appel- 
lart applied for fixation of standard 
rent against the respondent company 
imoleading Krishan Lal and Hari 
Shanker as pro forma respondents. By 
a written statement filed on May 20, 
1959 the respondent denied the rela- 
tionship of landlord-tenant between 
the company and the appellant and 
claimed to be a tenant only under Kri- 
shan Lal.. By means of a notice dated 
August 17, 1959 sent by Shri Triyugi 
Narain Advocate on behalf of the ap- 
pellant the respondent was informed 
that it was the tenant of the appellant 


in the property known as “Bagh Baraf~ 
khana” at a monthly rent of Rs. 300/- 


' 
| x 
1 


~? 
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and that the appellant wes entitled to 
receive rent with effect from January 
1, 1958. The following portion from 
that notice may usefully >be extracted: 

“That you have fallen in arrear of 
rent and a sum of Rs. 5790/- is due 
from you as rent from Ist January 
1958 to 21st July 1959 which you have 
failed to pay in spite of repeated re- 
quests and demands. 

It is therefore to serve you with 
this notice of demand asking you to 
pay the said sum of Rs. 5700/- and 
future rent within the stacutory period 
failing which you will render yourself 
liable to ejectment and legal proceed- 
ings will be initiated against you at 
your risk as to costs and consequen- 
ces”. 


A reply dated August 27, 1959 was 
sent to Shri Triyugi Narain Advocate 
by Shri Iqbal Krishna Advocate on þe- 
half of the respondent. I>; was denied 
therein that the respondent company 
was a tenant of the appellant. It- was 
asserted that it was only a tenant under 
Krishan Lal atarent of Rs. 100/- which 
had been paid to him regularly. On 
October 27, 1959 the appe_lant filed an 
application for eviction of the respon- 
dent on the ground of non-payment of 
rent. Krishan Lal and Hari Shanker 
were impleaded as pro forma respon- 
Jents to the petition. On Mov. 30, 1959 
a written statement was filed on þe- 
1alf of the respondent-company by D. 


Sanghi in his capacity as the Manag- 


ng Director. The relationship of land- 
lord-tenant was denied between the 
appellant and the company butno plea 
was taken that the notice to quit had 
10t been served or that it was 
lefective. It appears that the pro- 
feedings before the Rent Controller 
lragged on for several years. On Octo- 
yer 23, 1967 for the first time the res- 
Jondent applied under Order 6, R. 17, 
zivil Procedure Code, for permission 
o amend the written stacement so as 
o introduce the plea of want of notice 
o quit. That application was allowed 
xy the Rent Controller on the ground 
hat only a question of law was involv- 
d although the appellant seriously 
‘contested the grant of the prayer relat- 
ng to the amendment at that stage. 
3. It may be mentioned that 
he appellant had applied under S. 15 
f the Delhi Rent Control Act 1958 for 
leposit of rent but the respondent 
‘company filed objections denying the 
‘elationship of landlord ard tenant. On 


‘Gauri Shankar v. Hindustan Trust Ltd. 
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January 15, 1960 the Rent Controller 
ordered the deposit to be made at the 
rate of Rs. 175/- per month with effect 
from July 1, 1959. On December 1, 
1962, S. 106 of the Transfer of Pro- 
perty Act was extended to Delhi by 
means of a notification made under 
©. 1 of that Act. On July 14, 1965 the 
appellant moved the Rent Controller 
under sub-ss. (5) and (7) of S. 15 of 
the Rent Act. It was submitted, inter 
alia, that the tenant had failed to de- 
posit the admitted arrears of rent with 
effect from July 10, 1959 and future 
rent every month in accordance with 
law and he had been disputing the 
title of the landlord. It .was prayed 
that his defence be struck off On 
November 19, 1965 detailed order was 
made by the Rent Controller. By that 
time certain amounts had been deposit- 
ed by the respondent. The Rent Con- 
troller condoned the default on the 
part of the tenant on payment of 
Rs. 300/- as costs. The appellant filed 
an appeal to the Rent Control Tribu- 
nal against the order of the Rent Con- 
troller but the same was dismissed 
against which a second appeal was 
preferred by him to the High Court 
on January 19, 1967. Finally on August 
28, 1968 the Rent Controller ordered 
the eviction of the respondent. An ap- 
peal was filed against that order to the 
Rent Control Tribunal. 


4. After setting out all the 
relevant facts the Rent Control Tribu- 
nal stated in para 7 as follows: 

“It is conceded on both sides that 
in case of a finding of this court in 
favour of respondent No. 1, Gauri 
Shanker Gupta, of there being a rela- 
tionship of landlord and tenant be- 
tween him and the appellants in res- 
pect of the premises in dispute, the lat- 
ter are liable to eviction from the same 
on the ground of non-payment of ar- 
rears of rent. The only question for 
determination, under the circumstan- 
ces, is as to whether Gauri Shanker 
Gupta, respondent No. 1, is proved to 
be the landlord of the premises in dis- 
pute with a right to recover the arrears 
of rent from the appellant.” 

The Tribunal examined fully and with 


. care the entire material on the sole 


point that was argued before it and 
came to the conclusion that the appel- 
lant was the exclusive owner of the 
premises in dispute and that he was 
entitled to recover arrears of rent 
from the tenant, namely, the present 
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respondent. The Tribunal affirmed the 
finding of the Rent Controller on that 
point. The other question which ap- 
pears to have been argued before the 
Tribunal was the effect of non-compli- 
ance with the order made under S. 15 
(4) of the Rent Act. It was conceded 
before the Tribunal that the tenant did 
not deposit the arrears of rent within 
the period of two months of the receipt 
of the notice of demand sent by the 
landlord. It was urged on behalf of 
the present appellant before the Tri- 
bunal that the protection granted to 
the tenant from eviction from the de- 
mised premises could be availed of by 
him only if he complied strictly with 
the order made under S. 15 (4) read 
with S. 15 (1) of the Rent Act in res- 
pect of his liability to deposit the ar- 
rears of rent and rent accruing after 
the date of the making of the order 
under S. 15 (4). The Tribunal follow- 
ed a judgment of the Delhi High Court 
and upheld the contention raised on 
behalf of the present appellant. In 
paragraph 15 of the order the Rent 
Control Tribunal stated as follows: 


“No other point having been urged 
before me; the result is that the appeal 


5. The present respondent, 
namely, the tenant filed an appeal to 
the High Court under S. 39 of the Rent 
Act. Sub-section (2) of that section pro- 
vides that no appeal shall lie unless 
the appeal involves some substantial 
- question of law. It is difficult to 
understand how any substantial ques- 
tion of law arose when the order of the 
Rent Control Tribunal is properly con- 
sidered and examined. As is apparent 
from paragraphs 7 and 15 of the Tri- 
bunal’s judgment extracted above the 
sole point on which the controversy 
has centered related to the existence 
of relationship of landlord and tenant 
between the parties. It was expressly 
stated that no other point was raised 
with the exception of the question 
relating to non-compliance with the 
provision of the order under S. 15 (4). 
The determination of the question whe- 
ther a relationship of landlord and 
tenant existed between the present ap- 
pellant and respondent depended most- 
ly on the evidence produced at the 
trial and the Rent Controller as well as 
the Tribunal had, on a complete exa- 
mination of the same, given a concur- 
rent finding that the respondent had 
become the tenant of the appellant. 


k 
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6. The High Court did not en- 
tertain and decide the appeal on the 
sole question which was argued before 
the Rent Control Tribunal. Indeed four 
contentions were sought to be raised 
before the High Court, one of which 
was that there was no notice terminat- 
ing the contractual tenancy and the 


~ 


notice of demand Exh. A57/1 was il- . 


legal and insufficient for the purpose. 
The learned Judge discussed the facts 
and the law on that point and held that 
the notice was not intended to and did 
not determine the contractual tenancy. 
It was only a demand for arrears of 
rent contemplated by clause (a) of the 
proviso to S. 14 of the Rent Act. The 
notice was, therefore, invalid. It was 
stated in the judgment that the res- 
pondent before the High Court did not 
seriously dispute the aforesaid construc- 
tion and the effect of the notice but 


on his behalf it had been urged that the « 


tenant had by denial of his rights as 


a landlord renounced his character as a~ 


tenant within the meaning of clause (g) 
of S. 111 of the Transfer of Property 
Act thereby causing forfeiture of lease. 
As such the contractual tenancy came 
to an end under S. 111 of the aforesaid 
Act and there was no necessity of any 
notice being served. In any case it 
was urged that the commencement of 
the legal proceedings for eviction con- 
stituted sufficient notice. All these con- 
tentions were repelled by the learned 
Judge. He set aside the order of the 
Rent Controller and the Rent Control 
Tribunal directing eviction of the te- 
nant on the ground that there was no 
legal and valid notice terminating the 
contractual tenancy. 


7. It seems to us that the learn- 
ed Judge did not bear in mind certain 
salient facts and circumstances as also- 
the well settled legal principles in en- 
tertaining and deciding points in ap- 
peal which had not been raised of 
which had been expressly abandoned 
before the lower court. It is true that 
a question not agitated before the 
lower appellate court or expressly 
given up there can be allowed to be 
raised if it is a pure question of law 
but in permitting the same to be done 
the court kas to consider whether in 
exercise of proper and judicial discre- 


Y 


tion such a point should be permitted} 


to be agitated when it has been con- 
ceded or abandoned before the court 
below. While giving permission to 
argue that point the court has to look 


à 
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at all the facts and circumstances, the 
conduct of the parties seeking to raise 
that point is of great importance. In 


the present case as soon as the pre- 
mises in dispute fell to the share of 
the appellant in 1958 by virtue of the 
compromise decree in the suit for par- 
ition the appellant, as was quite natu- 
ral, asked the respondent pay the 
rent to him. We have had occasion to 
refer to the correspondence which went 
on for a long time between the appel- 
lant and the Managing Dir2ctor of the 
respondent company and at every step 
the latter was taking up a very unrea- 
sonable and equivocal attitude. It can- 
not be overlooked that D. Sanghi the 
Managing Director of the respondent 
company was the son-in-law of Kri- 
shan Lal who was the Chairman of that 
company. He was also a c_ose relation 
of the appellant. It would therefore. 
‘be legitimate to assume that he coulc 
not have been ignorant cf the com- 
promise decree and the fact that the 
premises in dispute had fallen to the 
share of the appellant who would, by 
operation of law, become the landlorc 
of the respondent company. In spite Oz 
all this the appellant was criven to one 
proceeding after the other and on eack. 
occasion his title was denied. Ultimate- 
ly when the suit for eviction was filec 
in 1959 it dragged on for s2veral years. 
In the written statement which was; 
originally filed no plea was taken thas 
a valid notice to terminate the contra- 
ctual tenancy had not been ser- 
ved and therefore the petition for evi- 
ction was not maintainabk. The res- 
pondent waited for 8 years before seek- 
ing an amendment to incl-ide a plea on 
the absence of such a notice. The triel 
Court did allow the amendment but in 
our opinion no such amendment should 
have been allowed on aczount of th= 
gross delay and laches or the part cÉ 
the respondent in raising such a plez. 
In such matters it must be remembered 
that if a technical plea of the nature 
sought to be raised had b2en raised et 
an earlier stage the appellant could 
have withdrawn the petition for evic- 
tion with liberty to file another peti- 
tion after serving the recuisite notice. 
By not raising that plea Żor nearly 8 
years a great deal of prejudice wes 
caused to the appellant. It has bees 
pointed out by Mr. Chagla on behalf ci 
the respondent that an appeal was com- 
petent against the order allowing amx- 
endment under S. 38 (1) of the Rert 
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Act and since no such appeal was filed 
the order allowing amendment became 
final. Without expressing any opinion 
whether such an order could be ap- 
pealed against and on the assumption 
that an appeal was competent the ques- 
tion still remains whether the learned 
J udge of the High Court while allow- 
ing a point to be raised after it had 
been abandoned before the Rent Con- 
trol Tribunal should or ought to have 
taken this fact into consideration and 
in combination with other facts should 
have disallowed any argument on the 
question of the invalidity ofthe notice. 
In our judgment the course the litiga- 
tion between the parties had taken and 


the manner in which the plea was 


sought to be raised by an amendment 
after eight years of the institution of 
the eviction petition and further | the 
abandonment of any contention based 
on that plea before the Rent Control 
Tribunal were more than sufficient to 
persuade the court that any argument 
based on the absence of a valid notice 
should not have been allowed. 


8. Mr. Chagla has pointed out 
that after the judgment under appeal 
was delivered an application for re- 
view was filed by the appellant. In 
the judgment dated March 17, 1971 it 
has been pointed out by the learned 
Judge in paragraph 6 that grounds 18 
and 19 of the Memorandum of Appeal 
filed before the Tribunal contained 
contentions relating to the validity of 
the notice. This is what the learned 
Judge proceeded to say: 


“T have noticed the fact in my 
fudgment that the consideration of the 
question of the legality and validity of 
the notice is not mentioned in the judg- 
ment of the Tribunal, though it had 
been raised in grounds 18 and 19. f 
do not find that there has been any 
concession on the part of the counsel 
for the tenant before the Tribunal on 
this point”. 


9. We are altogether unable to 
concur with the reading of the judg- 
ment of the Rent Control Tribunal by 
the learned Judge of the High Court. 
Fven at the cost of repetition we have 
no hesitation in observing that the sole 
ground on which the arguments were 
addressed to the Rent Control Tribunal 
were those which have already been 
mentioned and the question of the 
factum and validity of a notice to ter- 
minate the contractual tenancy ‘was 
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not at all raised, let alone, pressed be- 
fore the Tribunal. On the other hand 
the judgment shows that all other con- 
tentions which would include an argu- 
ment relating to the validity of the 
notice were expressly abandoned. It 


may be pointed out that raising grounds - 


in the Memorandum of Appeal is not 
sufficient to show whether a particular 
point was actually argued or pressed 
before the court. If the court express- 
ly says that only certain points have 
been argued and nò other point has 
been argued the statement in the 
judgment has prima facie to be ac- 
cepted as correct. It was open to the 
present respondent to file a proper 
affidavit preferably of his counsel who 
had argued the case along with the 
Memorandum of Appeal that such a 
point had been raised but the court 
recording the concession had done so 
either wrongly or under some misap- 
prehension. No such affidavit was fil- 
ed with the Memorandum of Appeal 
and therefore we find no force in the 
submission of Mr. Chagla that the 
question of notice had been raised at 
the time of arguments before the Rent 
Control Tribunal. None of the other 
points proposed to be raised before the 
High Court was urged before us. 


10. In the above view of the 
matter the judgment of the High Court 
has to be set aside and that of the Rent 


Control Tribunal and the Rent Con- - 


troller restored in the appeal arising out 
' of S. A. No. 278/69. The other appeal 
arose out of S. A. 57/67 which had 
been filed by the appellant against the 
judgment refusing to strike out the 
defence of the respondent company. 
This was dismissed by the High Court 
without any hearing in view of the 
decision in the other appeal. As the 
main appeal of the appellant arising 
out of the suit for eviction is being 
allowed it is unnecessary to make any 
order in the other appeal as the same 
has become infructuous. The appellant 
will be entitled to costs in this court 
as also in the High Court. The respon- 
dent-company will have six months to 
vacate the premises and hand over the 
possession to the appellant. 


Order accordingly. 
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(From Allahabad: ILR (1966) 1 All 224) 
K. S. HEGDE AND HE. R. KHANNA JJ. 


Chaudhuri Raghubans Narain 
Singh (In all the Appeals), Appellant 
v. The State of U.. P. and others, (In 
all the Appeals), Respondents. l 

. Civil Appeals Nos. 1171 to 1177 oi 
1968, D/~ 12-10-1971. . 

Hindu Law — Partition — Fami- 
Iy property — Relinquishment: of: his 
rights by one of the members in the 
property — Does not result in a gene- 
ral partition in the family. ILR (1966) 
1 All. 224, Affirmed. (Para 2) 


M/s. M. V. Goswami, Champat Rai 
and Abinash Kumar, Advocates, for 
Appellant (In all the Appeals): Dr. L. 
M. Singhvi, Sr. Advocate, (Mr. O. P. 
Rana, Advocate, with him), for Res- 


‘pondents (In all the Appeals), j 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— These appeals by 
certificate raise common questions of 
law. One of the questions that was 
canvassed before the High Court was 
whether the ` appellant had separated 
himself from the rest of the family 
namely his sons, in view of the relin- 
quishment deed alleged to have been - 
executed by him on August 24, 1948. 
The said deed was not before the High 
Court. Therefore, the High Court was 
not able to come to any firm decision 
on that point. That question has to be 
decided afresh in an appropriate pro- 
ceeding after taking into consideration 
the terms of the deed as well as the 
other evidence bearing on the subject. = 
The finding of the High Court in that 
regard cannot be taken as conclusive 
in view of the fact that all the mate- 
rial was not before the High Court. 


© 2 The other contention taken 
before the High Court was whether as 
a result of the alleged relinquishment 
of àis rights by the appellant in his 
family properties it should be deemed 
that there was a general partition in 
the family. This.contention has no legal 
basis as held by the High Court. The 
relinquishment of his rights in the 
family property by one of the mem- 
bers of the family does not result in ‘a 
fen2ral partition in the family. -It is 
not necessary to refer to decided cases 


DP/DP/F374/71/YPB 
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on this point. 
position. 


8 No other question was rais- 
ed before the High Court. In our cpi- 


Tt is a well accepied 


nion, the High Court was not justified . 


in entertaining these Writ Petiticns 
The questions that arose for decision 
were questions that cculd have been 
decided under the provisions of the 
U. P. Agricultural Inccme Tax Act by 
the authorities constituted under that 
Act. The High Court should have al- 
lowed those questions =o be decidec at 
the first instance by the authori-ies 
aaa the Act. 

On the basis of the finding 
of ‘i High Court it is clear that the 
assessments impugned in these appeals 
are assessments made cn an H.U.F. and 
not on the appellant individually. The 
learned counsel for the Revenue repre- 
sented that in enforcement of thkese 
assessments the Revenue will not pro- 
ceed against the appellant personally 
or against his personal property. This 
assurance should be sufficient to re- 
move the apprehension of the appel- 
fant. 

5. For the rezsons mentioned 
above these appeals feil and they are 
dismissed. But, in the circumstar.ces 
of the case, we make no order as to 
costs. _ 

-~ Appeals dismissed. 
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(From Kerala: AIR 1971 Ker 98 (FB)) 
S. M. SIKRI, C. J., J. M. SHELAT, 
f. D. DUA, H. R. KHANNA AND 
G. K. MITT=R, Ju. 

Kunjukutty Sahib and others, Ap- 
pellants v. The State of Kerala and 
others, Respondents. 


Civil Appeals Nos. 143, 203 to 242, | 


274 and 309 of 1971, D/- 26-4-1972 
(A) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1£69), 
S. 73 — Section providing for discharge 
of arrears of rent — It is not entitled 
fo protection of Art. 21-A of the Con- 


stitution and is violative of Art. 19 (1) . 


(f). (X-Ref: Constitutien of India, Arti- 
cles 19 (1) (f), 31-A). AIR 1971 Ker. 98 
(FB) Affirmed. (Paras £, 9) 

' The argument that arrears of in- 
¥erest is a charge on the estate and be- 
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ing, therefore, a right in Tand, can be 
extinguished as an estate, is unaccept- 
able on the language of the impugned 
statutory provisions. The liability to 
pay arrears of rent under the impugn- 
ed Act, assuming the charge created by 
5. 42 is an interest in land, is not a 
right in land; besides the liability be- 
ing also a personal liability it would 
clearly amount to a debt. Acquisition 
or extinguishment of such a personal 
liability for payment of money cannot 
be covered by Art. 31-A. Looking at 
the table incorporated in S. 73 it is 
obvious that the amount of rent to be 
paid for getting discharge of the whole 
debt has been arbitrarily fixed and 
does not seem to be founded on any 
rational, logical or just basis. 
| (Para 8) 
Amelioration of indebtedness of 
tenants is a laudable and desirable 
object. But the person to whom the 
arrears of rent are due is also entitled 
to seek protection of his legitimate 
right and if the acquisition of arrears 
of rent is outside the protection of 
Art. 31-A then the impugned provision 
cannot but be held invalid. It prima 
facie partakes of the character of for- 
feiture or confiscation of the discharg- 
ed arrears. Article 39 of the Constitu- 
tion can be implemented by other per- 
missible means without violating or 
abridging the just and legitimate rights 
of those to whom the arrears of rents 
are due. (Para 9) 


l (B) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969) 
S. 45-A — S. 45-A providing that rent 
appropriated towards arrears of rent 
for the period prior to 1-5-1966 shall 
be adjusted towards rent accrued due 
for period after 1-5-1966 is violative 
of Art. 19 (1) (£) and is not entitled to 
protection of Article 31-A of the Con- 
Stitution (Conceded). (Para 10) 


(C) Kerala Land Reforms Act (1 
of 1964), S. 85 (1) Explanation — Pro- 
vision is void as offending second pro- 
viso to Article 31-A (1) — (X-Ref :— 
Constitution of India, Art. 31-A (1) 
second proviso) — AIR 1971 Ker 98 
(FB), Affirmed. (Para 12) 


(D) Kerala Land Reforms Act (1 
of 1964) (as amended by Act 35 of 
1969), S. 85 (1) — Amended provision 
reducing ceiling limit and requiring 
surrender of excess land without pay- 
ment of compensation at market value 
— It is not violative of constitutional 
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inhibition in second proviso to Arti- 
cle 31-A (1) — ( X-Ref. :— Constitu- 
tion of India, Art. 31-A (1)) (Para 14) 


The ceiling limit originally fixed 
ceased to exist for future the moment 
it was replaced by the amended Act. 
The prohibition contained in the 
second proviso operates only within 
the ceiling limit fixed under the existing 
land, at the given time. (Para 14) 


(E) Precedent — High Court should 
refrain. from giving opinion which is 
not necessary for giving relief to the 
parties approaching it especially where 
a number of cases involving the same 
point are pending consideration. 
(Para 15) 
(F) Kerala Land Reforms Act (1 of 
1964) (as amended by Act 35 of 1969), 
Ss. 80-A to 80-G — Provision enabling 
kudikidappukaran to purchase land 
mainly for Agricultural purposes — 
Use of part of land for erecting home- 
stead ete. would not deviate from 
general agricultural purpose — It is 
protected by Art. 31-A of the Consti- 
tution — (X-Ref.:— Constitution of 
India, Art. 31-A). i (Para: 20) 
(G) Kerala Land Reforms Act (1 of 

1964) (as amended by Act 35 of 1969), 
S. 72 — Extinguishment or modifica- 
tion of landlord’s rights if it is in rela- 
tion to agrarian reforms is protected by 
Art. 31-A of the Constitution — Section 
is not liable to be struck down on this 
ground — (X-Ref.:— Constitution of 
India, Art. 31-A). (Para 21) 
Cases Referred: Chronological Paras 
ATR 1971 SC 161 = 1971 SCD 

156, Khajamian Wakf Estates v. 

State of Madras 
AIR 1971 Ker 98 = 1970 Ker 

LJ 638 (FB), V. N. Narayanan 

Nair v. State of Kerala 
AIR 1969 SC 270 = (1969) 1 

SCR 615, State of Gujarat v. 

Jetawat Lalsingh Amarsingh 6 
AIR 1967 SC 930 = (1967) 2 

SCR 536, Pritam Singh l 

Chahil v. State of Punjab 6 
AIR 1967 SC 1776 = (1967) 3 

SCR 603, Inder Singh v. State 

of Punjab ` 18 
ILR (1967) 2 Mad 646 = (1967) 1 

Mad LJ 206, M. K. Subbachariar 

v. State of Madras 6, 7 
AIR 1965 SC 632 = (1965) 1 

SCR 82, Ranjit Singh v. State 

of Punjab 6, 
AIR 1962 SC 50 = (1962) 2 

SCR 687, State of Bihar v 

Umesh Jha p 6 


18, 19 


A.I. R. 


AIR 1960 SC 1080 = (1960) 3 

SCR 820, K. K. Kochunni v. 

State of Madras l 
AIR 1952 SC 252 = 1952 SCR 

889, State of Bihar v. Kameshwar 

Singh 6, 7, 8 

Mr. T. Subramania Iyer, Senior 

Advocate, (Mr. A. Sreedharan Nambiar, 
Advocate, with him), for Appellant 
(In C. A. No. 143 of 1971); Mr. M. M. 
Abdul Khader, Advocate-(General for 
the State of Kerala, (M/s. K. M. K. Nair 
and Varghese Kaliath, Advocates, with 
him), for Appellants (In C. As. Nos. - 
203 to 242 of 1971) and Respondent - 
No. 1 (In C. A. Nos 143, 274 and 309 of 
1971); Mr. T. Subramania Iyer, Senior 
Advocate, (M/s. C. M. Deven, S. Bala- 


` krishnan and N. M. Ghatate, Advocates, 


with him), for Appellants (In C. A 
No. 274 of 1971); M/s. C. S. Anantha~ 
krishna Iyer, C. M. Devan, S. Bala-= 
krishnan. and N. M. Ghatate, Advocates, 


for Appellant (In C. A. Wo. 309 of 
1971); M/s. N. Sudhakaren and P. 
Kesava Pillai, Advocates, for Res- 


pondent No. 8 (In C. A. No. 203 of 1971); 
Mr. A. Sreedharan Nambiar, Advocate, 
for Respondents Nos. 1 and 5 (In C. A. 
No. 206 of 1971) and the Hespondents 
(In C. As. Nos. 208, 219 and 235 of 
1971); M/s. C. S. Ananthakrishna Iyer, 
S. Balakrishnan and N. M. Ghatate, Ad- 
vocates, for Respondents (In C. A. Nos. 
210 and 216 of 1971); Mr. T. Subramania 
Iyer Senior Advocate, (Mr. P. Kesava 
Pijlai, Advocate, with him), for Res- 
pondent (In C. A. No. 214 of 1971); Mr. 
S. P. Nayar, Advocate, for Respondent 
No. 2 (In C. A. No. 221 of 1971); Mr. M. 
Veerappa, Advocate, for Eespondents 
Nos. 1 to 4 (In C. A. No. 24) of 1971). 


The following Judgment of the 
Court was delivered by i 


DUA, J.:— These are 43 appeals 
(C. As. Nos. 143, 274, 309 and 203 to 
242 of 1971), 40 appeals (C. As. Nos. 
203 to 242 of 1971) being by the State 
of Kerala and the Land Boerd and the 
remaining three by some. pf the writ 
petitioners in the High Court. Most of 
the material provisions of the amended 
Kerala Land Reforms Act, Act No. 1 of 
1964 (hereinafter called the impugned 
Act) were challenged in the High Court 
as violative of Arts. 14, 19, 25, 26 and 
31 of the Constitution. Quite a number 
of Writ petitions, however, assailed the 
entire impugned Act on that score. The 
sole defence in sustaining the consti- 
tutional validity of the impugned Act 
was based on Article 31-A of the 
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Constitution. The High Court strick 
down several provisions of the Te 
ed Act. In the State appeals (C. As 
Nos. 203 to 242 of 1971) the judgment 
of the High Court is questioned only in 
so far as it struck down Section 73 
and explanation to fection 85 (1: of 
the impugned Act. The Judgment ap- 
pealed from is reported as V. N. 
Narayanan Nair v. State of Kerala, AIR 
1971 Ker 98 (FB). Raman Nair, C. J., 
and Raghavan, J., expressed their con- 
clusions through the Chief Justice thus: 
tIn the result we declare the fol- 
flowing provisions of the Act void: Sec- 
tion 29-A, Section 32 in so far as (and 
only in so far as) it bers a Civil Court 
from prohibiting a person who has 
made an application for determination 
of fair rent from entering on the land 
to which the applicaticn relates so long 
as the application ts pending, Sec- 
tion 45-A, sub-seccion (2) of Sec- 
tion 50-A, Section 73, the Explanation 
to sub-section (1) of Section 85 and 
sub-section (7) of Section 125. For 
the rest we dismiss the petitions but 
make it clear that this dismissal in- 
volves no pronouncement regarding 
provisions which we have not express- 
ly considered. We make no order as 
to costs.” 
Mathew, J., in a separate judgment up- 
held the validity of Section 73 buz on 
all other points he agreed with the 
majority. 

2. It may at th: outset be point- 
ed out that the Keraia Land Refcrms 
Act, 1963 (Act No. 1 of 1964) as origi- 
nally enacted was specified in the Ninth 
Schedule to the Constitution (Item No. 
39 in that Schedule) and is, therecore, 
immune from constitutional challenge 

(Contd. on Column 2) 
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founded on the ground that the provi- 
sions of the said Act are inconsistent 
with. or take away or abridge any of 
the rights conferred by any provision 
of Part III of the Constitution; vide 
Art. 31-B. It is only the subsequent 
amendment of the original Act which 
having not been specified in the Ninth 
Schedule is open to attack as violative 
of the fundamental rights guaranteed 
by Part III of the Constitution. 

3. Section 73 of the impugned 
Act which was substituted for the old 
Section 73 of the original Act reads: 

“73. Discharge of arrears of rent — 

(1) Notwithstanding anything to 
the contrary contained in any other 
law for the time being in force, or in 
any contract, or in any judgment, 
decree or order of any Court or Tri- 
bunal, the landlord of a tenant specifi- 
ed in Column (1) of the Table below 
shall be entitled to recover towards 
arrears of rent accrued due before the 
Ist day of May, 1968 and outstanding 
at the commencement of the Kerala 
Land Reforms (Amendment) Act, 1969, 
only the amount specified in the corres- 
ponding entry in Column (2) of the 
Table: 

Provided that where an inter- 
mediary has collected rent from his 
tenant for any period prior to the Ist 
day of May, 1968 and has not paid the 
rent payable by him to his landlord 
for the period for which he has so 
collected, he shall also be liable to pay 
the rent payable by him for such 
period to his landlord: 

Provided further that, subject to 
the foregoing proviso, no intermediary 
shall be liable to pay to his landlord 
anything in excess of what he is entitl- 
ed to receive under this sub-section. 


TABLE 


Class of tenant 


Amount of rent to be paid for 
discharge 


a Ėmimas 


(1) 
Tenant possessing not more than 5 
acres of land in the aggregate, whe- 
ther as owner, mortzagee, lessee or 
otherwise. 
Tenant possessing more than 5 
acres but not more -han 10 acres of 
land in the aggregate, whether as 
owner, mortgagee, lessee or other-= 
wise. 
Tenant possessing more than 10 
acres of land in the aggregate, Meee 
ther as owner, mortgagee, lesse 
or otherwise. 


” 


(2) 
One vear’s rent or the actual 
vou in arrears. whichever is 
ess. 


Two years’ rent or the actual 
amount in arrears, whichever is 
less. 
Three years’ rent or the actual 
oe in arrears, whichever is 
less: 


2100 S. C. [Pr. 3} Kunjukutty v. State of Kerala (Dua J.) 


Provided that where the tenant is 
in possession of more than fifteen acres 
of land in the aggregate, whether as 
owner, mortgagee, lessee or otherwise, 
and the landlord is a small holder, the 


tenant shall be liable to pay the actual 


amount In arrears. 


Explanation:— For the purposes òf 
this section, the rent for a -year shall 
be deemed to be an amount equal to 
the rent payable for the year im- 
mediately preceding the commence- 
ment of the Kerala . Land Reforms 
(Amendment) Act, 1969 and which has 
accrued due before such commence~ 
ment. 


(2). Where any ‘suit, appeal, revi-. 


sion or- application which involves a 
claim by a landlord for arrears of 
rent accrued due prior to the list day 
of May, 1968, is pending before any 
Court or Land Tribunal, such Court 


or Land | Tribunal may, after-- such - 


enquiry as it deems: fit, pass an order 
specifying — 

(a) the amount to which the Iland- 
lord is entitled under sub-section (1), 

(b) the costs, if any, awarded to 
the landlord in connection with the 
conduct of the proceedings after the 
commencement of the Kerala.Land Re- 
forms (Amendment) Act, 1969; 

(c) the costs, if any, awarded to the 
tenant in connection with the conduct 
of the proceedings after such com- 
mencement: and 


(d) where such costs are awarded - 


to the tenant, the amount due to the 
landlord after deducting such costs. 


(3) Where any decree or order has 
been passed in favour of a landlord 
before the commencement of the Ke- 
rala Land Reforms (Amendment) Act, 
1969, by any court or Land “Tribunal 
for the recovery of arrears of rent ac- 
crued due prior to the 1st day of May, 
1968, such decree or order shall be en- 
forceable only to the extent of the 
amount due to such landlord under 
sub-section (1); and to determine such 
amount, any of the parties to the 
decree or order may apply to the court 
or the Land Tribunal, as the case may 
be, which passed the decree or order, 
to amend such decree or order in ac- 
cordance with the provisions of sub- 
section (1). 


(4) On receipt of an application 
under sub-section (3), the court or the 
-Land Tribunal, as the case may be, 
may, after such enquiry as it deems 
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fit, reopen the decree or order and pass 
an order containing the particulars 
specified in sub-section (2). 


(5) Any Jandlord who has no 
instituted a suit or applied under sec- 
tion 26 for recovery of arrears of rent 
accrued due prior to the Ist day of 
May, 1968, before the commencement 
of the Kerala. Land Reforms (Amend- 
ment) Act, 1969, may apply to the 
Land Tribunal under that section for 
recovery of the amount due to him 
under sub-section (1) of this section. 


(6) Notwithstanding anything con- 
tained in section 26, on receipt of an 
application referred to.in sub-section 
(8), the Land Tribunal may, after such 
enquiry as it deems fit, pass an order 


. containing the particulars specified in. 


sub-section (2). 


(7) The, tenant shall deposit the 
nouni specified in an order under 
sub-section (2): or sub-section (4) or 
sub-section (6) as due from him in the 
court or Land Tribunal which passed 
the order within a period of six months 
from the date of the order. 


(8) If the tenant fails to deposit 
any amount as required by sub-section 
(7), such amount - shall, on a written 
requisition from the court or the Land 
Tribunal, as the case may be, to the 
District Collector, be recovered under 
the provisions of the Kerala Revenue 
Recovery Act, 1968, together with in- 
terest at the rate of six per cent per 
annum from the date of the order 
under sub-section (2) or sub-section (4) 
or sub-section (6) as the case may be. 


(9) Notwithstanding anything con- 
tained in this section a tenant who has 
paid the amount as provided in section 
34 of the Kerala Agrarian Relations 
Act, 1960, or in section 5 of the Kerala 
Ryotwari Tenants and Kudikidappu- 
kars Protection Act, 1962, for the dis- 
charge of arrears of rent outstanding 
on the 11th day of April, 1957, or the 
arrears of rent accrued due after that 
date and outstanding on the 15th day 
of February, 1961, on or before the 
date specified in those Acts for the 
payment of the amount, shall not be 
liable to pay any amount towards 
arrears of rent for that period. 


(10) The assignment by a landlord 
of his right to receive arrears of rent 
to any other person shall not affect the 
benefits conferred on a tenant under 
this section.” 


fi 
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4. The majority opinion of the 
High Court, while striking down. this 
section, observed: 


“Under section 73. all arrears of 
rent accrued due before the 1st. May, 
1968 and outstanding at the commence~ 
ment of the amending Act are wiped off 


except to the extent of ore year’s rent 


in the case of a tenant pcssessing not 
more than five acres of land, of two 
years’ rent in the case of a tenant pos- 
sessing more than. five ecres but not 
more than ten acres of land, and three 
years’ rent in the case of a tenant pos- 
sessing more than ten acres. . However, 


when the tenant is in possession of. 


more than fifteen acres and the land- 
Jord is a-small holder the tenant is lia- 
ble to pay the entire errears. This 
section, it seems to us, cannot get 
the protection of Article 31-A. Rent yet 
to accrue is no doubt a legal incident 
of the property concerned — see Sec. 8 
of the Transfer of Property Act — and 
the right to receive rent in the future 
might well be regarded és a right in 
the estate constituted by she land. But 
rent in arrear only constitutes a debt, 
and excepting perhaps to the extent to 
which it is a charge on the land, is not 
an interest therein. (See in this connec- 


tion AIR 1952 SC 252). The effect of 


Section 73 is not merely to deprive the 
landlord of the charge conferred on 
him by Section 42 but to wipe off the 
debt itself and this debt not being an 
interest in the land, it seems to us clear 
that the section cannot Eave the pro- 


tection of Article 31-A. That protec- ` 


tion is afforded only in so.‘ far as the 
acquisition, extinguishment or modifi- 
cation of rights in an estate are con- 
cerned. That is an essential element of 
agrarian reform and the so-called in- 
cidental or ancillary provisions can get 
the protection only in so far as they 
are necessary for effectively imple- 
menting the reform or are otherwise an 
integral part of the reform. The liqui- 
dation of debt due from tenants cannot 
be said to be necessary fcr implement- 
ing the law relating to the acquisition, 
extinguishment or modification of 
rights in estates or an inzegral part of 
that law and cannot therefore have 
the protection of Article 31-A. If it is 
necessary to rehabilitate indebted te- 
nants by relieving them of their liabi- 
lity on account of arrears of rent, that 
must, like any other measure for relief 
of indebtedness, be justified in so far 
as it affects the property rights of the 
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landlord as a reasonable restriction in 
the interests of the general public 
within the meaning of Clause (5) of 
Article 19. 


No material has been placed before 
us to show that that is so. The produce 
from the land is not solely of the te- 
nant’s own making. The landlord pro~- 
vides the capital asset necessary for the 
purpose, namely, the land, — before 
the Act it was not a crime to do so — 
and it cannot be in the interests of the 
general public to deprive him of his 
due share of the produce. Provi-« 
sions for the fixation of fair rent 
have been in force throughout the 
State at least from 1964, and, in the 
Malabar area, from-much earlier. For 
many years past, seasons have been 
favourable and yields have been good. 
The prices of agricultural produce 
have been high, while rents, even when 
payable in kind, are commuted into 
money at rates much less than the 
prevailing prices, and it is notorious 
that cultivators of land have been mak- 
ing big profits even after paying rent. 
The mere fact that since 1957 the legis- 
lature has from time to time thought 
fit to stay proceedings for the recovery 
of arrears of rent is not enough to 
show that tenants were not in a posi- 
tion to pay rent, and there is nothing 
to show that the arrears of rent accru- 
ed due are anything more than what 
the landowner can reasonably ask for 
his share or the tenant can reasonably 
be expected to pay. There were sta- 
tutes in force by which, on the pay- 
ment of rent for one year or more, the 
entire arrears could be discharged, and 
it does not seem to us either a reason- 
able restriction on the rights of the 
Tandlords, or something calculated to 
further the interests of the general 
public that persons who declined to 
take advantage of these statutes and 
would not pay when they could, should 
be absolved of the liability to pay 
their due debts. We hold that S. 73 has 
not the protection of Article 31-A and 
is violative of Article 19 (1) (#).” 

5. The dissenting opinion, up- 
holding its validity, observed that in 
construing the reasonableness of the 
provisions of Section 73 it is legi- 
timate to look to the provisions of 
Article 39 in Part IV of the Con- 
stitution which emphasises the Direc- 
tive Policy of the Government so 
as to give purposive content to the 
restriction which Part II imposes 
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' upon the fundamental rights guaran- 
teed by the Constitution. 


6. The learned Advocate Gene- 
ral, in support of the 40 appeals -ty 
the State of Kerala and the Lard 
Board, heavily relied on Pritam Singh 
Chahil v. State of Punjab, (1967) 2 
SCR .536=(AIR 1967 SC 930) in sup- 
port of his attack on the majority view 
of the High Court and in his submis~ 
sion this decision completely covers the 
present case. While developing his 
argument the learned Advocate General 
referred us to S. 42 of the impugned 
Act which provides that arrears of rent 
due to the landlord together with ir- 
terest thereon shall be a charge on the 
interest of the tenant, from whom they 
are due, in- the holding and shall, suk- 
ject to the priority of the rights of the 
Government and any local authority fcr 
arrears of land revenue, tax, cess cr 
other dues, be a first charge on such ir- 
terest of the tenant. According to the 
submission, creation of charge by this 
section creates a right in the land which 
means a right in the estate and, there- 
fore, the discharge of arrears of rert 
in accordance with the table contained 
in S. 73-being extinguishment of a 
right in the estate, is protected by Arz. 
31-A. Reference in support of the ar- 
gument that charge is an interest 
in property was also made to the dect 
sion in the State of Gujarat v. Jetawet 
Lalsingh Amarsingh, AIR 1969 SC 
270 where, while construing S. 14 (1) 
of the Bombay Merged Territories anid 
Areas (Jagir Abolition) Act, 39 of 1954 
this Court observed in para 8: 


“We are also in agreement wit2 
the High Court that the right to receiv2 
cash allowance of Rs. 234/12/- annual- 
ly from the Jagir is one of those rights 
that have got to be compensated under 
S. 14 (1). 
personal liability of the Jagirdar. Th=2 
first respondent was entitled to get 
that amount from the Jagir. In other 
words it was a charge on the Jagir. 
Therefore, it is an interest in pro- 
perty.” 

It is noteworthy that S. 14 (1) there 
covered the case of a person other 
than Jagirdar who was aggrieved b7 
the provisions of the impugned Act 
abolishing, extinguishing, or modifying 
“any of his rights to or interest in 
property” and such person’s right to 
get the allowance was held to amoun:; 
to an interest in property. It was noz 
held to be a right in property. Indeed, 
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That liability was not th=2. 
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it was expressly observed at p. 272 of 
the report that it was “not necessary 
to consider whether that interest can 
be considered as a right in the pro- 
perty”. Reliance in this connection 
was also placed by the learned Advo- 
cate-General on M. K. Subbachariar v. 
State of Madras, ILR (1957) 2 Mad 646, 

Ranjit Singh v. ‘State of Punjab, (1965) 
1 ‘SCR 82 = (AIR 1965 SC 632); State 
of Bihar v: Umesh Jha, (1962) 2 SCR 
687 = (AIR 1962 SC 50) and on the 
observations of S. R. Des J., (as he 
then was) on the question of legality 
of acquisition of arrears of rent in 
State of Bihar v. Kameshwar Singh, 
1952 SCR 889 at pp. 1000-1002 = (AIR 
1952 SC 252). The majcrity view in 
Kameshwar Singh’s case (supra), -i 

may be pointed out, was not in accord 
with these observations, for the majo- 
rity held the acquisition of arrears of 
rent to be unconstitutional. The other 
decisions cited by: the learned Advo- 
cate General also do nct support his 
submission. Ranjit Singh’s case (supra) 
is an authority for the view that the 
expression “agrarian reform” zalls for 
a wider meaning than was given to it 
by K. K. Kochunni v. State of Madras, 
(1960) ə SCR 3820 = (AIR 1960 SC 
1080) and in Jha’s case (supra) the 
validity of S. 4 (b) of the Bihar Land 
Reforms Act, 1950 as amended in 1959 
which authorised annulment of antici- 
patory transfer of land designed to 
defeat the object of the Act, was held 
to be protected by Art. -31-A of the 
Constitution. 


T. The Acts impugned in the 
Madras decision in Subbachariar’s 
case, ILR (1967) 2 Mad 646 (supra) 


were held to fulfil the requirements of e 


Art. 31-A (1) (a), and, therefare, pro- 
tected from attack founded on viola- 
tion of Arts. 14, 19 and 31 of the Con- 
stitution. After so holding tha High 
Court observed: 


“It follows that the validity of the 
Acts cannot be questioned even on the 
ground that no compensation whatso- 
ever has been provided fcr the acquisi- - 
tion of certain specific irterests. 

On this conclusion strictly speaking 
it is unnecessary to have any elaborate 
survey of the provisions of the Acts 
and examine whether and if so to what 
extent they are violative of Arts. 14 
and 31 of the Constitution.” 

The decision of this Court in Kamesh- 
war Singh’s case 1952 SCR 889 = (AIR 
1952 SC 252) (supra) was distinguished. 
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A passing reference was also made by 
the appellant to Khajamian Wakf Esta- 
tes v. The State of Madras, AIR 19"1 
SC 161. But there the enectments chel- 
Jenged being laws provicing for the 
acquisition by the State of “estate” as 
contemplated by Art. 31-A were held 
to be completely protected by Ara- 
cle 31-A of the Constitution from the 
attack on the ground of violation f 
Arts. 14, 19 and 31. In regard to tie 
provision reducing the liability of tre 
tenant with respect to the arrears of 
rent the only challenge raised in that 
case questioned the competency of te 
legislature to make the law and this 
was repelled with the okservation: 
“Those arrears are either arreers 
of rent or debts due from agriculturiscs. 
Tf they are treated as arrears of rent 
then the State legislature had legisk- 
tive power to legislate in respect of the 
same under Entry 18 of List II of te 
VIIth Schedule. If they are consider- 
ed as debts due from the agriculturists 
then the State legislature had compe- 
tence to legislate in respect of the same 
under Entry 30 of the seme list.” 


The precise question with which we 
are concerned was not cenvassed theze. 


8. The argument that arrears 
of interest is a charge an the estate 
and, being, therefore, a right in land, 
can be extinguished as an estate, is not 
supported by the true razio of the dæi- 
sions cited by the learned Advocate 
General and is otherwise too unaccent- 
able on the language of the impugred 
statutory provisions. The liability to 
pay arrears of rent under the impugn- 
ed Act, assuming the cherge created by 
S. 42 is an interest in land, is not a 
right in land: besides the liability bemg 
also a personal liability :t would clear- 
ly amount to a debt. Acquisition or 
extinguishment of such a personal Ea- 
bility for payment of money cannot be 
covered by Art. 31-A. That morey 
cannot be acquired is cl2ar, as alrecdy 
pointed out, from the majority view 
of this Court’s decision in Kameshwar 
Singh’s case, 1952 SCR. 889 = (AIR 
1952 SC 252) (supra). Looking at -he 
table incorporated in S. 73 it is obvi- 
ous that the amount of zent to be paid 
for getting discharge cf the whole 
debt has been arbitrarily fixed end 
does not seem to be founded on eny 
rational, logical or just basis. 

9. But the learned Advocate 
General contended that without cis- 
charging the arrears of zent or at least 
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a major part of it, the object of the 
land reforms would be stultified as the 
indebtedness of the tenants would 
remain unameliorated, To reduce the 
indebtedness of the tenants apprecia- 
bly is a reasonable restriction on the 
rights of the creditors and the law 
thus providing for amelioration of in- 
debtedness of tenants deserves to be 
upheld as constitutional. We grant that 
amelioration of indebtedness of tenants 
is a laudable and desirable object. But 
the person to whom the arrears of rent 
are due is also entitled to seek protec- 
tion of his legitimate right and if the 
acquisition of arrears of rent is out- 
side the protection of Art. 31-A then 
the impugned provision cannot but be 
held invalid. It prima facie partakes 
of the character of forfeiture or con- 
fiscation of the discharged arrears. 
Article 39 of the Constitution to which 
reference was made can be implement- 
ed by other permissible means without 
violating or abridging the just and 
legitimate rights of those to whom the 
arrears of rents are due. Section 73, 
therefore, in our opinion, was rightly 
struck down by the majority opinion. 


10. It was conceded before us 
that if S. 73 goes, then, S. 45-A must 
also be struck down as unconstitutional. 
Section 45-A, broadly speaking, pro- 
vides that rent received after May 19, 
1967 but before the commencement of 
the Amendment Act of 1969, and ap- 
propriated towards arrears of rent for 
the period prior to May 1, 1966 shall 
be adjusted towards rent accrued due 
for period after May 1, 1966. 


11. This takes us to the ex- 
planation to S. 85 (1) which was the 
only other provision with respect to 
which the judgment of the High Court 
was assailed by the learned Advocate 
General in this Court. That provision, 
so far as relevant, reads: 


“85. Surrender of excess lands. — 


(1) Where a person owns or holds 
Tand in excess of the ceiling area on 
the date notified under S. 83, such 
excess land shall be surrendered as 
hereinafter provided: 


Provided that where any person 
bona fide believes that the ownership 
or possession of any land owned or 
held by such person or, where such 
person is a member of a family, 
by the members of such family, 
is liable to be purchased by the 
cultivating tenant or kudikidappu- 
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karan or to be resumed by the land- 
owner or the intermediary under the 
provisions of this Act, the extent of. the 
Iland so liable to be purchased or to be 
resumed shall not be taken into ac- 
count in calculating the extent of the 
land to be surrendered under this sub- 
section. 


Explanation: Where any land own- 
ed or held by a family or adult unmarri- 
ed person owning or holding land in ex- 
cess of the ceiling area was transferr- 
ed by such family or any member 
thereof or by such adult unmarried 
person, as the case may be, after the 
18th December, 1957, and on or before 
the date of publication of the Kerala 
Land Reforms Bill, 1963, in the Gaze- 
tte, otherwise than — 

(i) by way of partition; or 

(ii) on account of natural love and 
affection; or 


(iii) in favour of a person who 
was a tenant of the holding before the 
18th December, 1957, and continued to 
be so till the date of transfer: or 

(iv) in favour of a religious, chari- 
table or educational institution of a 
public nature solely for the purposes 
of the institution, 
the extent of Jand owned or held by 
such family or adult unmarried per- 
son shall be calculated for purposes of 
fixing the extent of land to be sur- 
rendered under this section as if such 
transfer had not taken place, and such 
family or adult unmarried person shall 
be bound to surrender an extent of 
land which would be in excess of the 
ceiling area on such calculation, ‘or, 
where such family or person does not 
own or hold such extent of land, the 
entire land owned or held by the fami- 
Iy or person: but nothing in this Ex- 
planation shall affect the rights of the 
transferee under the transfer.” 

The High Court struck down this pro- 
vision with the following observations: 

“Section 85 provides for the sur- 
render of excess land, but sub-sec. (1) 
thereof contains an explanation which 
we think cannot stand. Under the ex- 
planation, subject to certain excep- 
tions, any land transferred by a person 
holding land in excess of the ceiling 
area between the 18th December, 1957 
(the date of publication of the Kerala 
Agrarian Relations Bill) and the date 
of the publication of the Kerala Land 
Reforms Bill. 1963 (here we think that 
ceiling means the ceiling area under 
the Act, for it does not appear there 
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was any ceiling area durzng the period 
in cuestion) is to be regarded as still 
held by him for the purpose of fixing 
the extent of land to be surrendered 
by him and such surrender is to be 
made out of the land stil. held by him. 
This can lead to absur results. For 
example, supposing a person holding 
land just one cent in excess of the 
ceiling area had transferred some lands 
between the dates mentioned and 
bought the lands now held by him, 
possibly at a higher price, he will have 
fo surrender all his land for the nomi- 
nal compensation provided by section 
88. No doubt, absurdities like this can 
only be attacked under Article 14, 19 
or $1 which are not available in the 
case of a legislation protected by Art. 
31-A, but, there is the second proviso 
to sub-clause (a) of clause (1) of the 
article which enjoins the payment of 
compensation not less than the market 
valu2 for the acquisition of any land 
within the ceiling limit under the law 
for the time being in force. The effect 
of the explanation is to offend this 
proviso since it means that even land 
held by a person within the ceiling 
limit applicable to him under the Act 
(the law for the time being in force 
within the meaning of the article) can 
be taken away for the nominal com- 
pensation payable under section 88, by 
the fiction of regarding lands disposed 
of by him within the dates mentioned 
as if those lands were still held by him 
althcugh the transfer remains un- 
touched, in other words, as if the ceil- 
ing limit for such a person is different 
from the ceiling limits for persons 
who had not disposed of land between 
the relevant dates. That is not so. The 
ceiling limits imposed by the Act are 
the same for all, but, in the case of a 
person who has so disposed of land, that 
land is to be regarded as still held by 
him ‘although, in fact, it is not) for the 
purpose of calculating the extent of 
the land to be surrendered. by him, and 
the surrender is to be made out of the 
land still held, even if its effect be to 
leave him with land less than the ceil- 
ing limit, indeed with no land at all. 
If a fiction by which land not held by 


a person could be taken into account 


for the determination of the excess 
land to be surrendered by him, ‘and he 


could be forced to surrender land act- 
ually held by him althoug’ it is within 
the ceiling limit without payment of 
the market value thereof, were per- 
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mitted, the proviso in question cculd 
easily be rendered nugatory. That 
would be to mock the proviso.” 


12. This reasoning seems tc us 
to be unexceptionable and the learned 
Advocate General was wholly unable 
to offer any serious criticism of these 
observations. It is clear that by viztue 
of the second proviso to Art. 31-A (1) 
land within the ceiling limit is ex- 
pressly protected against acquisition by 
the State unless the Haw relating to 
such acquisition provices for compen- 
sation which is not less than its market 
value. No attempt wes made to zake 
the impugned explanation out of this 
constitutional inhibitior.. We, there=ore, 
do not find any reason to differ from 
the conclusions of the High Court. 


13. ‘These were the only pro- 
visions with respect to which the learn- 
ed Advocate-General addressed us in 
support of his appeals. The result, 
therefore, is that these appeals fail and 
are dismissed with costs. 


14. 
appeals (C. As. Nos. 143, 274 and 309 
of 1971). In C. As. Nos. 274 and 309 
of 1971 the first point urged before us 
was founded on Art. 31-A (1), sezond 
proviso by virtue of which the State 
can have no power to acquire any por- 
tion of land held by a person under his 
personal cultivation in the estate, 
which is within the ceiling limit ap- 
plicable to him under a law unless the 


law empowering acquisition provides , 


for compensation at a rate not less 
than the market value of such and. 
According to the argument when the 
amended Act reduced the ceiling limit 
and required surrender of the land 
held in excess of the limit fixed by 
the amended Act, without payment of 
compensation at market value, it vio- 
lated the constitutionel inhibition con- 
tained in the second Proviso to Arti- 
cle 31-A (1). We are unable to sustain 
this contention. It was not disputed 
that the ceiling limit fixed by the 
amended. Act was within the compe- 
tence of the legislatur2.to fix; nor was 
it contended that the ceiling fixed by 
the original unamended Act by itself 
debarred the legislature from further 
reducing the ceiling limit so fixed. 
Prior to the amendment undouktedly 
no land within the personal cultivation 
of the holder under the unamended 
Act within the ceiling limit fixed 
thereby could be acqured without pay- 
ment of compensation according to the 


We now turn to the three: 
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market value, but once ceiling limit 
was changed by the amended Act the 
second Proviso to Art. 31-A (1) must 
be held to refer only to the new ceil- 
ing limit fixed by the amended Act- 
The ceiling limit originally fixed ceas- 
ed to exist for future the moment it 
was replaced by the amended Act. The 
prohibition contained in the second 
proviso operates only within the ceil- 
ing limit fixed under the existing law 
at the piven time. It is true that the 
new ceiling limit was fixed contem- 
poraneously with the acquisition of the 
land in excess of that ceiling limit. 
But it was not contended that a law so 
fixing the ceiling limit and acquiring 
the land in excess would offend any 
provision of the Constitution. This sub- 
mission must, therefore, be rejected. 
15. The next point urged in 
C. A. 274 of 1971 relates to S. 50-A (2) 
of the amended Act. According to this 
sub-section where the tenant in res- 
pect of a nilam is a varamdar and the 


fishing right in that nilam is exercised 


by the landlord then such right of the 
landlord shall cease to exist and the 
tenant shall be entitled to exercise such 
right. “Nilam”, it may be pointed out, 
means land adapted for the cultivation 
of paddy: Section 2 (38). “Varam- 
dar” means the person who under- 
takes cultivation’ under a - varam 
arrangement and “varam”? means an 
arrangement for the cultivation of 
nilam with paddy and sharing the 
produce made between the owner 
or other person in lawful possession 
of the nilam and the person who 
undertakes cultivation under such ar- 
rangement, and includes the arrange- 
ments known as pathivaram, panku- 
varam and pankupattam: S. 2 (60). Sec- 
tion 50-A (2) operates notwithstanding 
anything contained in any law or con- 
tract or any judgment, decree or order 
of the court. The High Court has struck 
down this provision but has added a 
rider. This is what the High Court has 
observed: 


“Accordingly, we strike down this 
provision, but might add that this can- 
not in any way affect the vesting of 
the landlord’s rights in the Govern- 
ment if they have so vested under Sec- 
tion 72. That the income derived from 
fishing might not be taken into account 
in determining the compensation pay- 
able for the vesting cannot affect the 
provision for vesting so long as it has 
the protection of Art. 31-4”, 
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It is agreed at the bar that there is no 


case before us on the facts and circum- . 


stances of which this rider can operate. 
It is also stated at the bar that a num- 
ber of cases are pending in the High 
Court in which the precise point cover- 
ed by the rider directly arises for ad- 
judication. In our view, the High 
Court should not have expressed any 
opinion on this point in the manner it 
has been done, such expression of opi- 
nion being unnecessary for giving relief 
to the parties approaching the High 
Court. This question must, therefore, 
be left open to be determined by the 
High Court in cases in which the ques- 
tion directly arises. 


16. The next question raised in 
C. As. Nos. 143 and 274 of 1971 relates 
to the rights of kudikidappukars. The 
argument raised before us on behalf of 
the appellants in these two appeals is 
that the definition of “kudikidappu~- 
karan” is not confined to .agricultural 
labourers alone but it covers even non- 
agriculturists with the result that it 
cannot be held to be covered by the 
provision which protects legislation 
dealing with agrarian reform. The High 
Court, dealing with this challenge has 
observed: 


“The principal objection taken to 
the provisions relating to kudikidappu~ 
kars is that having regard to the defi- 
nition of “kudikidappukaran”, the 
rights will be available even to persons 
who have no connection with agricul- 
ture, in occupation of huts on land 
which is not agricultural. The confer- 
ment of rights on such persons would 
not be agrarian reform, and, therefore, 
the provisions cannot have the protec- 
tion of Article 31-A. But, in no case be- 
fore us is it alleged that there is any 
Such person claiming or likely to claim 
the benefit of the provisions in ques- 
tion. In fact, as we have said, all the 
lands with which these petitions are 
concerned are agricultural lands con- 
stituting estates, and, to deny the pro- 
tection of Article 31-A to any parti- 
cular provision it must be shown that 
that provision is not a measure of 
agrarian reform. As we have already 
remarked, the mere possibility of the 
provisions in question being applicable 
to cases not falling within Article 31-A 
is no ground for denying the protec- 
tion of that article in respect of the 
cases falling within its ambit. 

It is pointed out that the proviso 
to Section 2 (25) makes a kudikidappu- 


A. I. R. 


karan even of a trespasser so long as 
he was in occupation on the 16th 
August, 1968 — the Bill of the amend-~ 
ing Act was published on the 15th 
August — and continued to be in occu= 
pation till the commencement of the 
Amending Act, namely, till the 1s¢ 
January, 1970. And that would be so 
even if the landowner has obtained a 
decree for possession against him. To 
€ncourage trespass by conferring rights 
on trespassers, even on trespassers 
againt whom there is a decree for 
possession, cannot, it is said, be regard- 
ed as a measure of agrarian reform. 
That might well be so, but, we are not 
called upon to consider the validity of 
the proviso in question since, so far 
as the cases before us are concerned, 
the application of the proviso is a mere 
theoretical possibility. In none of the 
cases is it said that there is any person 
Claiming the benefit of the proviso 
against the petitioner concerned, and 
the challenge to the proviso must be 
left to be decided in a case where the 
question actually arises. 

Generally speaking it might 
be said that a kudikidappukaran. 
is a hutment dweller in permis- 
sive occupation of the land on 
which his hut stands and who holds 
no land on which he could erect a home= 
Stead. Three cents of land in a city or 
major Municipality, five cents in any, 
other Municipality and ten cents in any 
Panchayat area or township (it is said 
that there is no place in this State which 
is not comprised within a city or a 
Municipality or a Panchayat or a town- 
ship) is regarded as the minimum land 
required. for the purpose of erecting a 
homestead and it is only if the person 
concerned holds land in excess of these 
limits that he is disqualified. It would, 
however, appeer. from Explanation I to 
the definition in Section 2 (25) that the 
total extent of all the land held by a 
person, not necessarily land contiguous- 
ly situated, is to be taken into account 
for the purpose of the disqualification 
the conversion being made on the basis 
that three cents of land in a city or 
major Municipality is equivalent to five 
cents in any other Municipality and ta. 


ten cents in a Panchayat area or towns, 


ship. f 


Kudikidappus are mainly a featura-” 


of the coconut gardens in the coastal 
areas of the State and are largely cons 
fined to the Cochin and Travancore 
areas, As we have seen, the occupation 


wi 
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originates in permission, and, althcugh 
in most cases the permission mighs, in 
some measure, be prompted by charit- 
able considerations, it is never wkolly 
so. Some benefit in return, other shan 
spiritual, is always expected. In some 
cases the kudikidappukars are agr.cul- 
tural labourers who were in the earlier 
days, expected to work for the hclder 
of the land for a lowe> wage thar the 
prevailing wage, and in all cases. they 
are expected’ to keep watch over the 
land and prevent theft or trespass In 
the case of coconut gardens, the very 
existence of these dwelling houses in 
the midst of the gardens is bene-icial 
to the trees in the immediate vicinity 
of the house and increases their vield. 
So far as agricultural land is concern- 
ed, it seems to us that there is in all 
cases some connection betweer the 
existence of a kudikidappu thereir and 
the cultivation: of that land so that the 
conferment of benefits on kudik dap- 
pukars must prima fecie be regerded 
as a measure of agrarian reform.” 

And again, 


“The real controversy is cenzered 
round Sections 80-A to 80-G which by 
enabling a kudikidaspukaran tc buy 
not merely the site of his hut but also 
the surrounding land upto an extent 
of three cents in a city or major Munici- 
pality or five cents in eny other Munici- 
pality or ten cents in a Panchayat area 
or township for a price which, both 
with regard to its amount and b the 
manner and time of its payments, can 
only be described as rominal, virtually 
make a gift of the land to the kudakida- 
ppukaran. It has been argued that 
such a transfer of lanc to a persor who 
had no manner of interest therein (by 
definition kudikidaprukaran has no 
interest in the land as such being only 
in permissive occupation of the s_te of 
his hut) cannot come within the ambit 
of sub-clause (a) of Clause (1) of Arti- 
cle 31-A since it involves no acjuisi- 
tion by the. State and no extinguish- 
ment or modification of any rights in 
the land constituting the estate. The 
provision is really foz the compulsory 
acquisition of the land by the kud=kida- 
ppukaran without payment of compen- 
sation and the circumstance thet the 
Article expressly provides only for 
acquisition by the State is a clear in- 
dication that acquis:tion by oth=rs is 
not included within its ambit even if 
such acquisition mighz involve tke ex- 
tinguishment of the rights of the per- 
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son to whom the land previously þe- 
longed. If the extinguishment invol- 
ved ina transfer of the land from one 
person to another, namely, the extin- 
guishment of the rights of the original 
owner, were comprised within the term 
“extinguishment” as used in the Article, 
It was unnecessary to have made sepa- 
rate and express provision for acquisi- 
tion by the State. Therefore, it is said 
that extinguishment within the mean- 
ing of the article is extinguishment 
pure and simple and not extinguish- 


“ment which is ‘only an incident of some- 


thing else like a transfer or an acquisi- 
tion. It means a.total annihilation of 
the rights, not the substitution of one 
person by another in that right. So 
runs the argument. But, although the 
argument sounds attractive enough, we 
are afraid it has to be rejected in view 
of the decision of the Supreme Court in 
AIR 1959 SC 459 and AIR 1959 SC 519. 
In the former, it was held that the 
transfer of a landlord’s right to a ten- 
ant was an extinguishment, or, in any 
event, a modification of the landlord’s 
right in the estate, well within the 
meaning of these words as used in the 
article. In the latter which also deals 
with compulsory acquisition of a land- 
lord’s right by a tenant, it was pointed 
out that provision for such acquisition 
was a modification of the owner’s 
rights in the land in that it obliges him 
to sell the land not at his own price but 
at the price fixed by the statute, and not 
to anyone he chooses but to the person 
specified therein, and in accordance 
with its provisions. A transfer of his 
rights by the owner of a land to a per- 
son like a tenant already having some 
interest therein stands on no different 
footing from a transfer to a person 
having no interest in the land from the 
point of view of the extinguishment or 
modification of the rights of the trans- 
feror. Although this is not expressly 
mentioned, we think it is clear that 
the purpose of the transfer of the land 
to the landless occupant of the hut is 
only for purposes connected with agri- 
culture — we are here speaking only 
of agricultural land. In the case of 
such land, even if the kudikidappukaran 
is not exclusively an agricultural 

labourer, the land transferred to him ~ 
is likely to be used only for purposes 
of cultivation like growing a kitchen 
garden as an adjunct to his dwelling 


house. It is hardly likely to be used 
in entirety for building purposes 
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(although there might be some little 
extension of the dwelling house) or 
for industrial or commercial purposes. 
Thus, the transfer being of agricul- 
tural land to a landless person primari- 
ly for agricultural purposes — it 
would in all probability make for moré 
intensive cultivation — we do not think 
that it can be said that.-it is not a 
measure of agrarian reform.” 


_ 17.. It was contended on behalf 
of the appellants that a large number 


of -kudikidappukarans `“ are engaged in’. 


non-agricultural pursuits’ and they are 
free to deal with the homestead, the 
hut and the’ ‘land transferred to them 
in any way they like. There being no 
obligation. ; on them to personally. use 
the land for agricultural ’ purposes, 


there is no question of agrarian reform . 
being’ promoted by this: -provision. - 


The learned Advocate-General contro- 
verted the appellants’ contention. and 
sought further to support the conclu- 
sions of the High Court by drawing 
our attention to ‘the report of. the 
Agrarian Problem Enquiry Committee 
published by the Government of Cochin 
in 1949, particularly relying on Para 145 
of that report, a copy of which was 
produced before us in the course of 
hearing. The learned Advocate General 
also drew our.attention to the report of 
the Land Policy Committee; Travancore 
Cochin published by the Government 
in 1950, abstracts of which were also 
produced ‘before us in the course of 
hearing. Para 91 of this report was 
specifically relied upon. Our attention 
was further drawn by the learned Ad- 
_voecate-General to the proclamation 
promulgated by his Highness the 
Maharajah of Cochin in June, 1947, giv- 
ing relief against eviction of kudikida- 
ppukarans, as also to certain: provisions 
of the Travancore Prevention of Evic- 
tion of Kudikidappukars Act, 1949 and 
to the provisions of the Travancore- 
Cochin Prevention of Eviction of 
Kudikidappukars Act, 1956. Placing 
reliance on the background as emerging 
from these reports, the proclamation 
and the statutes, the learned Advocate- 
General submitted that providing for 
accommodation and some land appur- 
tenant to kudikidappukars is an im- 


portant part of agrarian reform and 


must be upheld. In the alternative, 
however, it was suggested that the pro- 
visions of the Act may be read down 
so as to confine the statutory benefit 
only to those kudikidappukars who 


the Act. In fact all the lands, 
‘which the present cases are concerned, 
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are agricultural labourers. According 
to him the definition and the relevant 
provisions of the statute can be so read 
down as to bring them within the object 
of agrarian reform as understood in 


the light of the decisions of this Court. 


18. ` Now as observed by tħe 


‘High Court in the passage already re- 


produced, transfer of land to the land- 
less occupant of the hut, though nof 
expressly so mentioned is only for the 
purposes connected. with agriculture 
and the land in. this passage is express~ 
ly stated to ‘mean agricultural land. 
The term agricultural land, it may 
also be pointed out, is used in the judg- 
ment of' the High Court in the sense: 
of the definition . contained in Arti- 
cle 31-A (2), (a). (iii) of the Constitution. 
The High Court has further stated, and 
it is ‘not shown ‘that this is incorrect, 


. that.in- none ` of the cases: before it, is 


there any allegation that any person un~ 
connected with agriculture is claiming 
the benefit of Sections 75 tc 80-G te 
wit 


are agricultural lands . constituting 
estates as contemplated by Article 31-A 
of the. Constitution. This is what the 
High Court: says in the judgment: 


“Tt might be that the expression, 
‘agrarian reform’ is wide enough to in- 
clude ameliorative measures for agri- 
culturists, unrelated to `- rights in land, 
but, in the context of Article 31-A, it 
can comprise only measures affecting 
rights in estates and we shall hereafter 
use the expression in that limited sense. 


It would appear that all the lands 
held by the petitioners in these cases 
are agricultural Icnds, at any rate, 
no arguments have been addressed be- 
fore us on the footing that any of them 
are not; the assertions in some of the 
petitions, such as that a paddy land 
is not agricultural land because for 
part of the year, when it is under 
water, fishing is profitably conducted 
thereon, or that a coconut garden is not 
agricultural land because it happens to 
be situated within a city, have been 
rightly forgotten. We might here re- 
peat that we are using the term, ‘agri- 
cultural land’ in the sense relevant in 
the context of Article 31-A, namely, in 
the sense of the definition in sub- 
clause (iii) of Clause 2 (a) of that arti- 
cle. It is the purpose for which the 
land is held, not its accidental use at a 


‘particular point of time, that deter- 
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mines whether it is agricultural lard 
or not. If the land is helc for purposes 
of agriculture or for purposes ancillary 
thereto (such as, for pasture.or for the 
residence of cultivators of land, agr- 
cultural labourers or village artisans), 


it is agricultural land.. Oczherwise nct. 


We suppose that something or other 
can. be, and often is, grown on ary 
vacant land, but that would not neces- 
sarily make it agricultural land for 
our purposes, To give an example, the 
possibility of cultivating. or even tke 
actual cultivation of, whet is essential- 
ly a building site in the heart of a town 
would not make-it agricultural lam. 
It is the purpose for which it is hed 
that determines its character and the 
existence-of a few coccnut trees ora 
vegetable patch on the ‘land cannot 
alter the fact that it is held for purposes 
of building and not for purposes df 
agriculture.’ 33 


And again, after observing that con- 
stitutionally bad portion of the Act, 
if severable, is liable to be struzk 
down while ‘upholding tae valid pœ- 
tions, the High Court adcs: 


“For the aforesaid reasons, . we 
shall consider the impugned provisions 
only in their application to. Agricultural 
land — as we have said, shese petitions 
are not concerned with non-agricvl- 
tural land, at any rate, not direct-y- 
We wish to make it clear that we are 
expressing no opinion whatsoever 
about their validity or otherwise in 
their application to iboa 
land. 


We do not think it can be deniz=d 
that the Act as a whole is a measure of 
agrarian reform, its main object being 
to confer .such benefits as fixity of 
tenure and fair rent on cultivating ten- 
ants, to abolish intermediaries lixe 
landlords, between the cultivator and 
the State, and to distribute lands held 
in excess of the ceiling to the landless. 
The Act as a whole must, therefore, 
get the protection of Art:cle 31-A evan 
if portions thereof have to fail for want 
of that protection.” 

Nothing convincing was said in tkis 
Court against these observations. In 
Ranjit Singh’s case, (1962) 1 SCR 82 = 
(AIR 1965 SC 632) (supra) this Court 
considered it proper to place a liberal 
construction on Artic_e 31-A so as 
to cover cases where the general scheme 
of legislation is definite-y designed to 
carry out agrarian reform and somze- 
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thing ancillary thereto has to be under 
taken to give full effect to such re- 
forms. This decision was approvingly 
referred in Inder Singh v. State of 
Punjab, (1967) 3 SCR 603 = (AIR 1967 
SC 1776). These decisions were notic- 
ed. and followed by the High Court. 


19... The  Tearned Advocate 
General in his reply also contended 
that we may, if necessary, read down 
the provisions of the Act so as to con- 
fine its beneficial operation to those 
kudikidappukars who are primarily 
agricultural labourers’ and to the 
transfer of agricultural land to them 
so as to’ restrict’ the statutory power 
to agrarian reform as enunciated by 
this Court in Ranjit Singh’s case, 
(1965) 1 SCR 82 = (AIR 1965 SC 632) 
(supra) and other relevant cases. It 
may, however, be recalled that accord- 
ing to the High Court all the lands in 
the cases with which we are concerned 
are agricultural lands constituting 
estates within ‘the contemplation of 
Article 31-A (2) (a) (iii) and all the per- 
sons benefited by the impugned provi- 
sions are occupants of huts on such 
agricultural lands and are connected 
with agriculture. On the facts of these 
cases, therefore, there is no occasion 
for saying anything beyond what the 
High Court has said on this aspect. 
We should, however, like to make it 
clear that we express no opinion where 
the provisions of this Act are utilised 
for lands which are not agricultural 
lands and do not constitute estates nor 
where the beneficiary happens to be 
a person not substantially connected 
with agriculture, occupying non-~agri- 
cultural land or where the facts are not 
covered by the general test laid down 
in the case of Ranjit Singh (supra). 


20. Finally the objection raised 
at the bar was that the area of land 
permitted to be purchased by kudikida- 
ppukars is unreasonably excessive and 
there is no obligation imposed on them 
to use the land for agricultural pur- 
poses, Here again, if as observed by 
the High Court, the main purpose of 
the transfer of agricultural land to the 
landless occupants is connected with 
agriculture and such land is likely to 
be used only for the purposes of culti- 
vation, with which .observation we are 
not persuaded to disagree, then, such 
transfer can properly be held to be an- 
cillary to agrarian reforms. ‘The 
transfer appears to us to be mainly of 
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agricultural land, a part of which is in- 
tended to be utilised for the 
purpose of erecting a homestead ete, 
by the occupants. Such erection of 
a homestead ete, cannot in the 
circumstances of ‘these cases de- 
viate from the general agricultural pur- 
pose. The appellants’ objection must 
on a view be held to be devoid of 
merit. 


21. In C. A. No. 309 of 1971 it 
was argued that under Section 72 what 
vests in the Government is only the 
landlord’s right vis-a-vis the tenant 
and that this does not amount to acqui- 
sition. The counsel added that other 
rights of the appellants as owners 
could not be adversely affected. By 
way of illustration reference was made 
to quarrying rights and it was suggest- 
ed that the ‘right to quarry could not 
be affected by this vesting. We do 
not consider it necessary to go into the 
question of the impact of the impugn- 
ed provision of the Act on the rights 
to quarry as there was no allegation 
to this effect in the Writ petitions. This 
point was not canvassed even in the 
High Court.. This Court, as a rule, does 
not decide questions which are not 
necessary for determining or resolving 
the actual controversy arising in the 
case. Such opinions partake of the 
nature of obiter. Without deciding 
any hypothetical question posed before 
us we consider it sufficient for.our pre- 
sent purpose to point out that extin- 
guishment or modification of landlord’s 
rights vis-a-vis the tenant would also 
be within the ambit of Article 31-A 
of the Constitution if otherwise it is 
related to agrarian reforms. Section 72 


is accordingly not liable to be struck. 


down on this ground. 


22. With the foregoing observa- 
tions these three appeals are also 
dismissed: but without any order as 
to costs. 


Appeals dismissed. 
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K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


Maharashtra-State Road Transport 
Corporation, Appellant v. The State 
Transport Authority, Bombay and an- 
other, Respondents. 


Civil Appeal No. 353 of 1967, D/- 
5-4-1972. 


__ {A) Motor Vehicles Act (1939), Sec- 
tion 47 (3) — Where the R. T. A. fixes 
the limit of the number of trips under 
S. 47 (3) on a new route and grants 
permit to A, the Appellate Committee 
in appeal by aggrieved person B must 
confine itself to the limit. fixed under 
S. 47 (3) and hence while confirming 
the grant in favour of A cannot direct 
the R. T. A. to issue a permit to B for 
new trips in the same route — AIR 
1963 SC 64 and AIR 1970 SC 1542, Re- 
lied on. (Para 2) 


(B) Motor Vehicles- Act (1939), 

S. 47 (3) — S. 47 (3) refers to number 
of stage carriages and not to number of 
permits and the R. T. A. may give a 
single permit for more than one carri- 
age or one permit for each carriage- 
(Para 3) 

(C) Constitution of India, Art. 133 

— Where the contention that the 
number of trips fixed by R. T. A. under 
S. 47 (3) Motor Vehicles Act was illegal, 
was not taken before the Appellate 
Committee, it cannot be entertained 
for the first time by the Supreme Court 
in appeal. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1970 SC 1542 = (1971) 1 SCR 
474, Mohd. Ibrahim v. State 
Transport Appellate Tribunal, 
Madras 


AIR 1963 SC 64 = (1963) 3 SCR 
523, Abdul Mateen v. Ram 
Kailash Pandey 2 


M/s. Santosh Chatterjee and D. N. 
Mishra, Advocaies, and M/s. J. B. Dada- 
chanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dada- 
chanji and Co., for Appellant; M/s. E. 
C. Agrawala and A. T. M. Sampath, 
Advocates, for Respondent No. 2 


*(SpL Civil Appln. No. 579 of 1966, D/- 
. 9-8-1966 — Bom. at Nagpur.) 
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The Judgment of the Court was 
delivered by 


HEGDE, J.:— The appellant is a 
State Transport Corporation constitrt- 
ed under the Road Transport Corpora- 
tion Act, 1950. It is carrying on tie 
business of Motor Transport in tre 
State of Maharashtra. Ey its notifica- 
tion No. 2309-P-I-NGR-ETA-65 dat2d 
18-3-1965 the Regional Transpcrt 
Authority, Nagpur, invited applications 
for three trips in the route Malegaan- 
Selubazar. This was a new rouwe. 
The appellant, respondent No. 2 and 
others applied for the zoute in ques- 
tion. The R. T. A. accepted the applica- 
tion of the appellant and granted per- 
mit in respect of all the three trrps 
on the route, to the appellant. Aggriev- 
ed by the decision of the R. T. A. res- 
pondent No. 2 went up in appeal to 
Appellate Committee of the Transport 
Authority of Maharashtra State. In 
its appeal the only contention taken 
was that the R. T. A. erred in granting 
‘permit in respect of all zhe three tr=ps 
in favour of the appellant and it should 
have granted the perm-ts in question 
to it, viz. respondent No. 2. The Ap- 
pellate Committee in a brief order 
came to the conclusion taat though the 
respondent Xs record is unblemisled 
the appellant “being a larger operazor 
will be able to offer a superior type of 
service with a headquarter atthe start- 
ing point of the route.” In view of that 
conclusion it confirmed the grant mede 
in favour of the appellant but strange- 
ly enough at the same time directed 
the grant of a permit to respondent No. 
2 for the two new trips in the sane 
route. As against that cecision the ap- 
pellant moved the High Court of Mana- 
rashtra under Article 226 of the Con- 
stitution. The application of the ap- 
pellant was summarily dismissed. As 
against that order this appeal has been 
brought after obtaining special leave 
from this Court. 


2: The only question for con- 
sideration in this apreal is whetaer 
‘there is error of law apparent in the 
Appellate Committee’s order. It may 
be noted that the R. T. A. had fixed 
under S. 47 (3) of the Motor Vehieles 
Act, 1939 only three trips in respect. of 
the route in question. It may again 
be mentioned that the route in qtes- 
tion was a new route. Respondent No. 
2 had not objected to the fixation of 
the trips. The only question before 
the Appellate Committee was whether 
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the permit in respect of all the three 
trips should have been given in favour 
of the appellant or in favour of the 
respondent. But the Appellate Com- 
mittee after deciding that question, pro- 
ceeded to direct the R. T. A. to grant 
a permit to Respondent 2 for two trips 
in the route in question. It was not 
within the competence of the Appel- 
late Committee to give that direction. 
Apart from that fact the question 
whether there was need for additional 
buses in that route was not before the 
Appellate Committee. Hence that Com- 
mittee was not competent to go into 
that question. It was so decided by 
two decisions of this Court, viz. Abdul 
Mateen v. Ram Kailash Pandey, (1963) 
3 SCR 523 = (AIR 1963 SC 64) and 
Mohd. Ibrahim v. State Transport Ap- 
pellate Tribunal, Madras, (1971) 1 SCR 
474 = (AIR 1970 SC 1542). In both 
those decisions this Court ruled that 
where a limit has been fixed under Sec- 
tion 47 (3) by the Regional Transport 
Authority, and thereafter the said 
authority proceeds to consider applica- 
tions for permits under Section 48 read 
with See. 57, the Regional Transport 
Authority must confine the number of 
permits issued by it to those limits and 
on an appeal or revision by an aggriev- 
ed person, the Appellate Authority or 
the Revisional Authority must equally 
be confined to the issue of permits with- 
in the limits fixed under Section 47 (3). 
This Court further ruled that even the 
State Government cannot pass any order 
when exercising revisional authority 
which the authority whose orders the 
Government is revising, has no autho- 
rity to pass. In view of those decisions 
we must hold that the Appellate Com- 
mittee was not competent to make the 
impugned order. 


3. Mr. E. C. Agrawala learned 
counsel for the respondent No. 2 urged 
that the R. T. A. had not fixed the 
number of permits but had merely fixed 
the number of trips. This is an argu- 
ment which has merely to be stated to 
þe rejected. Sec. 47 (3) of the Act does 
not refer to number of permits but it 
refers to number of stage carriages. It 
may be that the R. T. A. may give a 
single permit for more than one carri- 
age or one permit for each carriage. 
That is merely a matter of procedure. 
The next contention of Mr. Agrawala 
was that the fixation of the number of 
trips made by the R. T. A. was illegal. 
No such contention was taken before 
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the Appellate Committee. Therefore 
that contention cannot be entertained 
for the first time in this Court. 


4. For the reasons mentioned 
hereinbefore this appeal is allowed- 
The summary dismissal made by the 
High Court is set aside and the order 
made by the Appellate Committee 
granting permits to the Respondent 
No. 2 is also set aside. In the result 
the order of the R.T.A, is restored. No 
costs. , 

Appeal allowed. 
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(From Orissa: AIR 1972 Orissa 40 (FB)) 
K. S. HEGDE, P. JAGANMOHAN 
REDDY AND G. K. MITTER, JJ. 

The State of Orissa and others, Ap- 
pellants v.  Rajasaheb Chandanmull 
Indrakumar (P) Ltd. and another, Res- 
pondents. _ 

Civil Appeal No. 1439 of 1971, D/= 
28-3-1972. 

Constitution of India, Art. 226 == 


Locus standi — Determination of — 
AIR 1972 Orissa 40, Reversed. 
(Para 24) 


Where the petitioner claims that 
he is the assignee of the licencee and 
that the renewal of mining lease in his 
favour is illegally cancelled it is his 
duty to prove that he has a legal right 
to continue in possession of the mines 
and that he has complied with every 
necessary thing for obtaining renewal. 
Unless the legal] right is established the 
High Court exercising writ jurisdiction 
cannot grant him any relief, AIR 1972 
Orissa 40, Reversed. (Para 24) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1021 (V 58) = 

(1970) 3 SCR 854, Century Spinn- 

ing and Manufacturing Co. 

Ltd v. Ulhasnagar Municipal =: | 

Council 18 
AIR 1968 SC 718 (V 55) = 

(1968) 2 SCR 366, Union of 

India v. Indo Afghan Co. 18 


Mr. Niren De, 
for India, (M/s. Santosh Chatterjee and 
G. S. Chatterjee, Advocates with him), 
for the Appellants; M/s. Somnath 
Chatterjee and M. C. Setalvad, Sr. Ad- 
vocates, (M/s. Tapesh Roy, Suresh 
Agarwal and K. B. Mehta, Advocates, 


DP/DP/C61/72/DVT 


Attorney-General | 


ALR. 


with them), for Respondent No. 1; Mr. 
C. K. Daphtary, Sr. Advocate, (M/s. 
Dipankar Gupta, Govind Das and O. P. 
Khaitan, Advocates, with him), for Res- 
pondent No. 2. 


The following Judgment of the 
Court was delivered by 


_  MITTER, J.:— This is an appeal 
from a judgment and order of the High 
Court of Orissa directing the State of 
Orissa and other respondents to the 
petition filed before the High Court to 
put the said petitioner in possession of 
the virgin area of the Ib River Colliery 
claimed to have been taken possession 
of on the 28th February, 1970 and 
further restraining the said respondents 
from interfering with the possession 
of the petitioner over the said colliery 
in any manner until evicted in due 
course of law. The order of the High 
Court was made on a petition filed by 
the said petitioner (the main contest- 
ing respondent before this Court) for 
relief against the State of Orissa and 
some of its officers as also the Wes- 
tern Bengal Coal-fields Ltd., the ap- 
plication being one under Art. 226 of. 
the Constitution. l 


2. The relevant facts Ieading to 
the filing of the application are as fol- 
lows. On October 1, 1917 the Secre- 
tary of State for India granted and 
demised unto one T. P. Yeoman the 
mines, beds, veins and seems of coal 
and coal dust situate, lying and being 
in or under a tract of land measuring 
approximately Ac. 1300-00 subject to 
the restrictions and conditions as to 
the exercise and enjoyment of powers 
and privileges mentioned in the docu- 
ment of the said date and paying to 
the Secretary of State the rent and 
royalties reserved. The document of 
lease also contained various covenants 
entered into by the Secretary of State 
including a clause for renewal of the 
lease for a further term of 30 years 
subject to certain conditions to be noted 
hereinafter. The said Yeoman pur- 
ported to create some rights in favour 
of one M. N. Dutta. After purchase of 
the said Dutta’s interest at a court sale 
by the Hindu undivided family of 
Chandanmull Indra Kumar, the Secre- 
tary of State entered into an agreement 
with the said Chandanmull Indra 
Kumar on December 21, 1934. By this 
agreement the Secretary of State re- 
cognised Chandanmull Indra Kumar as 
the lessee in respect of the mines etc. 
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under an area of Ac. 871-49 out of the 

grant to Yeoman subject to the provi- 

sions, terms and conditions of the ori- 

T lease up to TE 30th September, 
7 


_ 3 The relevan terms and zon- 
ditions of the covenanzs contained in 
the lease of 1917 were as follows: 


1. The lessee was empowered to 
sink, drive, make, maintain and use in 
the lands mentioned any pits, sl=fts, 
inclines and other works. 


2. Before using for surface opera- 
tions any land which had not alr2ady 
been used for such operations, the les- 
see was to give the D2puty Commis- 
sioner of Sambalpur fcr the time kLeing 
as the agent in that behalf of the 
Secretary of State, two calendar 
months’ notice in writing specifying 
the name or other designation of the 
land proposed to be so used. 


_-8. The lessee was to pay tc.the 
Secretary of State in respect of all 
parts -of the surface lends which were 
from time to time to be occupiec or 
used by the lessee uncer the authority 
of the lease rent at tne rate fixed as 
also royalties for the materials réised. 


4. The lessee was not to assign 
the lease or transfer any interest there- 
under without the previous sanctiean of 
the Local Government to any person, 
company ete. not holcing a certificate 
of approval under the rules prescribed 
by the Governor-General in Council: 
and no assignment or transfer was to 
be effectual unless within one calendar 
month after the date thereof the l=>ssee 
shall have given notice to the Deputy 
Commissioner as specified and paid 
registration fees as therein mentioned. 


5. The Secretary of State cn its 
part covenanted with the lessee that if 
the lessee was desircus of takirg a 
renewed lease of the premises demised 
for the further term of 30 years after 


the expiration of the term grantec and ` 


of such desire shall have, prior to the 
expiration of such last mentioned zerm, 
given to the Deputy Commissioner six 
calendar months’ previous noticea in 
writing, the Secretary of State “upon 
request and at the expense of the "essee 
and upon his executing and delivering 
to the Secretary of State if required, 
a counter part thereof, will ex=cute 
and deliver to the lessee a rerewed 
lease of the said premises for the said 
further term at rents not exceeding 
twice the rent reserved and at royal- 
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ties as might be prescribed by the 
Government of India and otherwise 
upon the like terms and subject to the 
like. covenants, agreements as were 


contained in the lease of 1917. 


5e To continue with the recital 
of facts, it may be noted that on the 
Ist March, 1947 Chandanmull Indra 
Kumar addressed a memorandum to 
the Deputy Commissioner of Sambal- 
pur expressing the desire of exercising 
the right of renewal of the lease ex- 
piring on September 30, 1947 in res- 
pect of Ac. 871-49 of land. They also 
informed the addressee that they were 
prepared to execute and deliver neces- 
sary documents to the Secretary of 
state for the said further term at rents 
and royalties as might be prescribed 
by the Government of India in pursu- 
ance of the existing rules and regula- 
tions in that behalf. — 


6. The record does not show 
what steps, if any, were taken by the 
addressee or the Secretary of State on 
the said memorandum. On October 25, 
1949 the Mines and Minerals (Regula- 
tion and Development) Act, 1948 and 
the Mineral Concession Rules, 1949 
came into operation. . 


T. On January 13, 1950 a limit- 
ed company, the petitioner before the 


High Court, was formed evidently for 


the purpose of taking over the busi- 
ness of the Hindu undivided family in 
respect whereof a suit for partition had 
been filed. On January 28, 1950 there 
was a consent decree for partition of 
the assets of the said family. It ap- 
1950 the 
members of the erstwhile Hindu un- 
divided family purported to transfer, 
convey and assign all the assignor’s 
right, title and interest in the Hindu 
joint family business carried on under 
the name and style of Rai Saheb Chan- 
danmull Karnani as a going concern to- 
gether with all assets, zamindaries or 
other rights in alienated properties 
and colliery etc. and benefits of all 
outstanding contracts up to the 25th 
January 1950 with retrospective effect 
as on and from 26th January 1950 more 
fully set out and described in different 
lots in the schedule to the deed. This 
document was not annexed either to 
the petitioner or to any affidavit filed 
before the High Court of Orissa al- 
though it appears that a copy of the 
document was produced before the 
High Court. No reference was made 
by counsel appearing before us to the 
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schedules to show whether there was 
any mention of the rights created in 
favour of Chandanmull Indra Kumar 
in respect of the said Ac. 871-49 on a 
part whereof they were operating a 
colliery known as the Ib River Colliery. 


8. The record before us does 
not show what if any steps were taken 
_ either by the Hindu undivided family 
or the Government in respect of the 
renewal of the lease of the said colli- 
ery before April 22, 1957. On the last 
mentioned date the Deputy Secretary 
to the Government of Orissa, Mining 
and Geology Department, wrote to 
Raisaheb Chandanmull Indra Kumar 
purporting to convey 


“the sanction of the Government 
to the renewal of the mining lease over 
an area of Ac. 871-49 for coal in Ib 
River Colliery in the name of the old 
concern of Rai Saheb Chandanmull 
Indra Kumar subject to the general 
terms and conditions laid down in the 
model form of mining Jease adopted by 
the State Government (of which a copy 
was enclosed).” - 


Among other terms and conditions 
mentioned therein was one to the effec: 
that the renewal would be granted for 
a period of 30 years with effect from 
November 1, 1947 and that the addres- 
See would deposit a sum of Rs. 500/- 
towards security deposit etc. The ad- 
dressee was further informed that i 
it agreed to the terms and conditions 
it was to convey in writing its accept- 
ance thereof through the Collector of 
the District, deposit a sum of Rs. 500/- 
in the Post Office Savings Bank ac- 
count and submit a map prepared ir 
accordance with the executive instruc- 
tions in that behalf after survey and 
demarcation of the area. 


9. Although there is no refer- 
ence in the letter to the company which 
was formed to take over the business 
of the former Hindu undivided family 
the use of the expression ‘the old con- 
cern of Rai Saheb Chandanmull Indra 
Kumar’ seems to. suggest that the writer 
was aware of some change in the sta- 
tus of the former lessee. This was fol- 
lowed by a letter from the Deputy 
Commissioner of Sambalpur to the 
petitioner company that the latter had 
not up to then communicated in writ- 
ing its acceptance to the terms and con- 
ditions in clauses (1) to (10) of the let- 
ter of April 22, 1957 and had not also 
complied with the other requisites 
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mentioned in the letter. The addres- 
See was also called to show cause why 
in view of Rule 28-A of the Mineral 
Concession Rules the order of Govern- 
ment sanctioning the renewal of the 
lease should not be deemed to have been 
revoked because of the failure to com- 
ply with the requirements of the Gov- 
ernment. letter within six calendar 
months. On the 2nd November 1957 the 
petitioner acknowledged receipt of the 
letter of 25th October and claimed to 
have sent a reply to the letter of 22nd 
April by one dated 13th May accepting 
the terms and conditions mentioned in 
the letter under reply. It also inform- 
ed the Deputy Collector that it was 
prepared to pay Rs. 500/- as security 
deposit and the cost of preparation of 
the map by the Government surveyor. 


10. - On April 20, 1963 a memo- 
randum was addressed to the petitioner 
by the Government of Orissa calling 


.upon it to vacate the colliery by the 


6th of May as it had no locus standi to 
work the mines, It was stated that al- 
though renewal was granted by the 
letter of 22nd April to Rai Saheb Chan- 
danmull Indra Kumar the grantee did 
not comply with the terms and condi- 
tions of the grant and the orders grant- 
ing renewal of mining lease therefore 
stood revoked under R. 28-A of the 
Mineral Concession Rules, 1949. It was 
also mentioned that the lease had been 
purported to be transferred to a private 
limited company without the permis- 
sion of the State or the Central Goy- 
ernment and as the original lease had 
expired. on 30th September 1947, there 


could be no question of any transfer of 


the area covered by the lease. This was 
replied to by the petitioner cn May 4, 
1963 wherein it was alleged that rents 
and royalties had been regularly paid 
and all the terms and conditions regard- 
ing the grant or renewal of the mining 
lease been complied with. 


11. On February 6, 1970 the 
Government of Orissa directed the Col- 
lector of Sambalpur to take possession 
of the virgin area of the Ib River Col- 
hery immediately as indicated in Gov- 
ernment’s letter dated 8th January, 
1969. The Collector was informed that 
it would be enough to walk over the 
area with beat of drums and putting 
pegs on the ground as a mark of de- 
marcation. The Collector was also in- 
formed that further and separate in- 
structions would issue as regards the 
area in actual possession of the party. 
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The writ petition before the High 
Court was filed on April 10, 1970. On 
May 8, 1970 the Government of Orissa 
entered into an agreement with Wes- 
tern Bengal Coal-fields Ltd. purport- 
ing to appoint it as agents to work the 
mines in the virgin area. 


12. The case made out in the 
petition under Art. 223 of the Consti- 
tution filed in the High Court was: 

(a) The petitioner took over ad- 
ministration and management of the 
Ib River Colliery after its formation 
on January 30, 1950. Ht obtained a cer- 
tificate of approval from respondent 
No. 1 and started working the colliery. 
The respondents accepted rents and 
royalties in terms of the lease of 1947 
and acknowledged the petitioner as 
lessee. Such acknowledgement is also 
borne out by correspondence which 
passed in 1955. : 

(b) In spite of such recognition by 
letter dated April 22. 1957 the “ov- 
ernment purported to convey its sanc- 
tion to the renewal of the mining lease 
to the old concern of Rai Saheb Chan- 
danmull Indra Kumar imposing cer- 
tain terms and conditions to be observ- 


ed and performed by the petitioner. © 


With the exercise of option for renewal 
by Chandanmull Indra Kumar the lease 
stood renewed as from 1-10-1947. In- 
asmuch as the renewal had taken effect 
prior to the coming into force of the 
Mineral Concession Fules 1949 the 
petitioner was not liakle to pay royalty 
at any rate other than that provided 
for in the deed of lease but to main- 
tain good relationship the petit-oner 
raised no objection with regard to the 
terms contained in the memorandum of 
April 22, 1957. 

(c) In the circumstances the rotice 
contained in the memorandum dated 
April 20, 1963 was ill=gal and wi-hout 
effect. Notwithstanding Rule 28-A of 
the Mineral Concession Rules the zene- 
wal of the lease remained in full force 
and effect. 

(d) The order purporting to be 
passed by the respcndent No. 5 on 
February 28, 1970 alleging that pcsses- 
sion of an area of Ac. 668-19 oz the 
virgin portion of the colliery had been 
taken was without any effect as the 
petitioner was holding and possessing 
the said area and working the said 

13. The relevant prayers in 
the petition were: . ss 
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(1) A declaration that the order of 
28th February 1970 was without juris- 
diction. , . 

(2) The respondents were not au- 
thorised to revoke any lease after the 
same stood renewed under any powers 


contained in the Mines and Minerals 


(Regulation and Development) Act 1948 
ae the Mineral Concession Rules, 

(3) A writ in the nature of man- 
damus commending the respondents to 
withdraw and/or cancel and/or forbear 
from giving effect to any order affect- 
ing in any manner the right, title and 
interest or possession and/or working 
of the Ib River Colliery should be 
issued by the High Court. 


14. In the counter affidavit of 
the Deputy Secretary to Government, 
opposite party No. 2, reliance was 
placed on S. 4 of the Act of 1948 and 
it was claimed that anything done in 
violation. of the provisions of the Act 
and the rules thereunder was void ab 
initio. It was asserted further that 
there was no lease in existence .on 
January 30, 1950 and there never was 
any transfer of any lease in respect of 
the property in question. The petitioner 
did not hold any certificate of appro- l 
val and the working of the mines was 
completely unauthorised. It was fur- 
ther alleged that the State Government 
had already started working with 
effect from May 9, 1970 the virgin por- 
tion of the Ib River Colliery through 
Western Bengal Coal-fields Ltd. as its 
agent. It was associated with the vir- 
gin portion which area was never under 
the possession of the petitioners. 


15. Before the High Court nu- 
merous contentions were raised against 
the grant of any relief on the basis of 
the petition. The respondents before 
the High Court contended that the peti- 
tioner company had no right, title or 
interest in the leasehold property for- 
merly held by the Hindu undivided 
family of Rai Saheb Chandanmull 
Indra Kumar and as such the applica- 
tion for the issue of a writ was not 
maintainable, 


16. On behalf of the petitioner 
the main contention was that so long as 
it was not evicted in due course of law 
it was entitled to remain in possession 
of the colliery. It was also submitted 
that though in a proper case even the 
title of the petitioner might be examin- 
ed, in a proceeding under Art. 226 the 
facts and circumstances did not justify 
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such examination and prejudice was 
likely to result if the High Court was 
to embark on an enquiry into title. 


17. The High Court felt it pro- 
per to leave the matter of title and/or 
legal interest of the company to be de- 
. termined in a regularly constituted 
suit and taking the view that there was 
no dispute that. the petitioner company 
had been in possession of the leasehold 
area though a part only of it had been 
worked, proceeded to grant relief to 
the company. Examining the facts of 
the case in its broad aspects, the High 
Court observed: 

“The manner in which-in the pre- 
sent case action had been taken by 
Government leaves no doubt in -our 
minds that it has been extremely high- 
handed and Government has ‘arrogated 
to itself a power which it does not 
have.” m pi 
The Higħ Court concluded: 

“In view of the long possession of 
the petitioner over the leasehold, the 
several transactions in which Govern- 
ment and its subordinate officers ac- 
cepted the petitioner-company as law- 
fully entitled to work the mines and 


be in possession as the lessee and the ` 
general dealings of the parties spread. 


over two decades leads us to con- 
clude that the petitioner’s -possession 
was not that of a trespasser and that 
Government was not justified in acting 
in the manner it has to dispossess the 
petitioner from the virgin area of the 
leasehold.” ! 
In the result the High Court ordered 
the opposite parties to put the peti- 
tioner in possession of the virgin area 
of the colliery said to have been taken 
possession on February 28, 1970 and 
restrained them from further interfer- 
ing with the possession of the petitioner 
over the said colliery. 


18. The State has come up in 
appeal to this Court by certificate. The 
points canvassed on behalf of the ap- 
pellant by the learned Attorney-Gene- 
ral were as follows: : 

1. The respondent company was 
not in actual possession of the virgin 
area taken possession of by the Gov- 
ernment and no question of forcible 
dispossession arose in the case. l 

2. An application under Art. 226 
does not lie unless the petitioner has 
a legal right and the Court does not 
assist the petitioner to continue to do 
acts forbidden by law. 


3. Acceptance of rent by subordi= 
nate officers of Governmert did not 
relate to the virgin area ‘taken pos- 
session of by Government. 

4. The principles embodied in Sec- 
tion 6 of the Specific Relief Act 1963 
are not applicable in the case of Goy- 
ernment. 


5. In any event acceptance of rent 
by subordinate officers did not attract 
the principles formulated by this Court 
in Century Spinning & Manufacturing 
Co. Ltd. v. The Ulhasnagar Municipal 
Council, (1970) 3 SCR 854 = (AIR 
1971 SC' 1021) and Union of India v. 


Indo Afghan Co. (1968) 2 SCR 366 = 


(AIR 1968 SC 718) as there was no 
mining lease after 30th September 1947 
and mining operations without a mins 
ing lease were forbidden by law. 

18. © The learned Attorney-Gene- 


ral referred to several prcvisions. - of 


law which regulate mines and mine- 
rals including collieries. The first sta~ 
tute is the Mines and Minerals (Regu- 
lation and Development) Act 1948 
under S. 4 whereof no mining lease 
could be granted after the commence- 
ment: of the Act otherwise tkan in ac- 
cordance with -the rules made under 
the Act and any mining leasè granted 
contrary to the said provisions was to 
be void and of no effect. Under S.. 13 
of the Act the provisions were to be 
binding on the Crown whether in the 
right of the Dominion or of a Province. 
The Mineral Concession Rules promul- 
gated under powers conferred under 
S. 5 of the Mines and Minerals (Regu- 
lation and Development) Act, 1948 
came into force on 18th October 1949. - 
Under R. 26 thereof no mining lease 
was to be granted to any person unless 
he held a certificate of approval from 


the State Government concerned and 


no mining lease for any mineral speci- 
fied in Schedule IV which included coal 
could be granted except with.the prior 
approval of the Central Government. 
Rule 27 laid down the procedure for- 
application for a mining lease, Under 
R. 28-A when a mining lease was grant- 
ed a formal lease had to be executed 
within. six months of the order sanc- 
tioning the lease and if no such lease 
was executed within the aforesaid 
period the order sanctioning the lease 
was to be deemed to have been re- 
voked. Under the proviso to the rule 
power was conferred to permit the 


execution of a formal lease after the. ` 
expiry of the said period when the 


1972 


State Government was satisfied that 
the applicant for the lease was not res- 
ponsible for the delay in the executicm 
of the lease. Under S. 4 of the Mines 
and Minerals (Regulation and Deve- 
lopment) Act 1957 no person coud 
undertake any prospecting or minirg 
operations in any area except under 
and in accordance with the terms ard 
conditions of a prospecting licence 
granted under the Act and the rules 
made thereunder. Under the proviso 
to the section, mining operations unde-- 
taken in any area in accordance wih 
the mining lease granted before the 
commencement of the Act were not <o 
be affected. Under S.'10 any prospec- 
ing licence or mining lease granted, 
renewed or acquired in contravention 
of the provisions of the Act or ary 
rules or orders made thereunder weze 
to be void and of no effect. 


i 20. The learned Aitorney-Gen2~ 

ral submitted that on tke face of the 
statutory provisions and rules the re- 
pondent company could not be allow- 
ed to put forward any right or claim 
to work the colliery except in compi- 
ance .with the provisions thereof. 


21. He further urged that =I- 
though the Hindu undivided family 
might have given a proper notice of 
renewal by letter of March 1947 thy 
did not follow that up by executing and 
delivering to the Secretery of State a 
counter part of the lease to be exectt- 
ed and delivered to them for a further 
term of 30 years. Neither had there 
been any agreement fixing the rent 
which would be raised ud to twice ine 
rents reserved by the lease of 19 7. 
Further there was no agreement as 
“ regards the royalties to be paid uncer 
the renewed lease. 


22. With regard to the right 
claimed under the- deed of assignment 
it was argued that the assignment could 
take place only when th= lease was in 
force and as the lease of 1917 had ex- 
pired in 1947 no valid assignment could 
take place if indeed, there was in fact 
ae assignment of the colliery as al- 
eged. 


23. Tt was argued that withcut 
examining those questior.s and withcut 
coming to the conclusion that the peti- 
tioner company had by their petition 
disclosed a legal right in them wth 
regard to the colliery or to continue in 
possession thereof the High Court was 
not competent to grant them any reLef 
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as it had purported to do. It was sub- 
mitted that at the most there was a 
term in the agreement of 1934 read 
with the lease of 1917 which entitled 
the Hindu undivided family to sue for 
specific performance of the contract to 
renew for a further term. The demise 
in its favour of the veins etc. under 
the lease of 1917 had come to an end 
and even if the person in possession of 
the seams and veins which were being 
worked cauld not be dispossessed by 
an order of the nature disclosed in the 
letter of February 1970, the petitioner 
company had not been able to show 
any right in it to claim possession of 
the virgin area, that is to say, the 
seams, veins, mines etc. of which they 
were not in physical possession and 
which they were not working at the 
moment, when the impugned order 
was served on them. 


24. In our opinion the High 
Court should have examined these 
questions and specially the question as 
to whether the petitioner company had 
been -able to substantiate the claim 
that it was in possession of the entire 
underground rights in respect of 
Ac. 871-49 covered by the agreement of 
1934. Thea agreement of 1934 bound 
the Government and the Hindu undi- 
vided family: the petitioner company 
was not a party to it. Even if the Hindu 
undivided family continued in posses- 
sion of some of the mines, seams and 
veins after the Ist October 1947 it is 
a moot question whether such posses- 
sion meant possession of the seams, 
mines and veins which were not actual- 
ly being worked. A further question 
would arise as to how and what right 
the company could lawfully claim in 
respect of the colliery by virtue of the 
deed of assignment in 1950. Without 
an adjudication of these questions the 
High Court was not justified in direct- 
ing the State and other authorities to 
put the company in possession of the 
area described as virgin area. Whether 
the case is a fit one for examination on 
affidavits will be for the High Court 
to consider. 


25. In the circumstances we set 
aside the judgment and order of the 
High Court and remand the matter to 
it for re-adjudication in the light of 
the observations made by us. The High 
Court may allow the parties the liber- 
ty of filing further affidavits if it 
thinks proper. The costs of this ap- 
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peal will abide by the result of the 
decision of the High Court. 
Appeal allowed. 


AIR 1972 SUPREME COURT 2118 
(V 59 C 393) 


(From: Delhi)* 


C. A. VAIDIALINGAM AND G. K. 
MITTER, JJ. 


l Rajendra Sareen, Appellant v. The 
ae of Haryana and others, Respon- 
ents. 


Civil Appeal No. 745 of 1971, D/- 
31-1-1972. 


Constitution of India, Art. 226 — 
Writ petition to quash adverse remarks 
made against public servant — Allega- 
tions of mala fides against minister 
without making representations to him 
—Party must have satisfaction that his 
grievance is properly considered — 
Supreme Court as a special case direct- 
ed that Governor should consider grie- 
vance and pass proper orders. (Para 4) 


Mr. M. K. Ramamurthi, Sr.’ Advo- 
cate, (Mr. J. Ramamurthi and Mrs. 
Bindra Rana, Advocates, with him), 
for Appellant: M/s. C. D. Dewan and 
O. N. Mohindroo, Advocates, for Res- 
pondents. 


The following Judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— This is an 
appeal by special leave, challenging 
the judgment and order of the Delhi 
High Court, dated the llth March, 
1971, dismissing the writ petition filed 
by the appellant to quash certain ad- 
verse remarks made against him. The 
High Court dismissed the writ petition 
on two grounds: (1) The allegations of 
mala fides do not bear any connection 
with the adverse remarks which are 
contained in annexure 1 to the writ 
petition; (2) The appellant has come to 
court without making any representa- 
tions against the adverse remarks, 
which he was entitled to do under the 
rules. For these reasons, the High 
Court declined to entertain the writ 
petition filed by the appellant. 


2. Mr. M. K. Ramamurthi, 
Tearned counsel for the appellant, at- 
tempted to argue that on the materials 
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on the record, he would be able to 
satisfy this Court that tke rejection of 
the writ petition by the High Court 
summarily without an investigation in- 
to the allegations of mala fides made 
by the appellant was not justified. He 
further pointed out that the nature of 
the adverse remarks made against the 
appellant are not warranted by the 
Rules, governing the same. 


3. Tt has become unnecessary 
for us to consider these aspects fur- 
ther,- because, in our opinion, the ends 
of justice will be amply met with if 
the representations that the- appellant 
has to make against the adverse re- 
marks made against him are considered 
by the highest executive of the State, 
namely, the Governor. Whether the 
appellant will be able to make out the 
allegations of mala fides made against 
the Minister concerned is a matter re- 
garding which we need not express any 
opinion. In view of the fact that the 
appellant appears to have a grievance 
that any representations that he may 
make may not be consid2red by the 
Minister concerned dispassionately and 
impartially, in our opinion, it is desir- 
able that the Governor considers. the 
representations that will be made by 
the appellant regarding the adverse Tre- 
marks, and pass suitable orders. 


4. But we make it clear that we 
should not be understood that we have 
even prima facie accepted the appel- 
lant’s allegations of mala fides as well 
founded. The directions that we have 
given are only in the interest of jus- 
tice, as a party must have a satisfaction 
that his grievance has been properly . 
considered. Further, the directions 
given by us will also save the concern- 
ed Minister against whom allegations 
are made, the embarrassment of having 
to consider the appellant’s representa- 
tions. We also emphasise that our 
direction that the Governor should 
consider the appellant’s representa- 
tions, is given in the special circums- 
tances of this case. 


5. The appellant is given six 
weeks’ from today to make his repre- 
sentation to the Governor of the State, 
and the Governor will consider the said 
representation and pass suitable orders. 
As regards the procedure to be adopt- 
ed by the Governor in deeling with the 
representation, we leave it entirely to 
the discretion of the Governor. 


1972 


6. The appeal is disposed of =n 
terms of the above directions. There 
will be no order as to costs. . 

. Order accordingly. 
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(From Calcutta: AIR 1968 Cal. 74) 
K. S. HEGDE, A. N. GEOVER AND? 
A. N. RAY, dJ. 

The Commissioner of Wealth Tax, 
West Bengal, Appellant v. Smt. Cham- 
pa Kumari Singhi and others, Respon- 

ents. 


Civil Appeals Nos. 1090 of 1971, 
and 1686 of 1968, D/- 19-1-1972. 


(A) Wealth Tax Act (1957), S. 3 — 
Assessable entity is Hincu undivided 
family as distinguished from a Hincu 

coparcenary. 


Under S. 3 it is the Hindu ună- 
vided family which is one of the assess- 
able entities. It should ke distinguis._- 
ed from a Hindu coparcenary whieh 
is a much narrower body than the 
joint family. A Hindu joint family 
consists of all persons lineally descend- 
ed from a common ancestor, and in- 
cludes their wives and unmarried dau- 
ghters, A Hindu coparcenary includes 
only those who acquire by birth an 
interest in the joint coparcenary pro- 
perty, being the sons, Zrandsons and 
great grandsons of the holder of tae 
joint property. Thus there can be a 
joint Hindu family ccnsisting ofa 
single male member and widows of 
deceased coparceners. (Para 4) 


(B) Wealth Tax Act (1957), S. 3-— 
_ Expression” Hindu undivided family” 
— Includes “Jain undivided family”— 
(X-Ref: Hindu law — Applicability — 
Jains) — (X-Ref: Hindu Marriage Act 
(1955), S.2(1) (b)) — CX-Ref: Hindu 
Succession Act (1956), S. 2 (1) (b)) — 
(X-Ref: Hindu Minority and Guardian- 
ship Act (1956), S. 3 (1) (b) )—(X-Ret: 
Hindu Adoptions and Maintenance Act 


(1956), S. 2 (1) (b) )}—(X-Ref: Constitu- | 


tion of India, Art. 25). 


The expression “Hirdu undivided 
family” in S. 3 will certainly include 
the ‘Jain undivided family’. The latter 
class of family is not known to law. 
The Jains are governed by all the inzi- 
dents relating to the Hindu joint fami- 
ly. Hindu undivided family is a legal 
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expression which has been employed 
in taxation laws with reference not to 
one school of Hindu law but to all 
schools. It has a definite connotation 
and embodies the meaning ascribed to 
the expression ‘Hindu joint family’. 
AIR 1968 Cal 74, Reversed. (1967) 65 
ITR 123 (Mys) Overruled. 
(Paras 4, 17) 
Before the amendment and codi- 
fication of major branches of Hindu 
law by the four statutes, i.e. the Hindu 
Marriage Act 1955, the Hindu Succes- 
Sion Act 1956, the Hindu Minority and 
Guardianship Act 1956, the Hindu 
Adoptions and Maintenance Act, 1956, 
the undisputed position was that the 
Jains were governed by the Hindu law 
modified by custom and a Jain joint 
family was a Hindu joint family with 
all the incidents attached to sucha 
family under the Hindu law. The legis- 
lative practice also was to generally - 
treat Jains as included in the term 
‘Hindu’ in various statutory enact- 
ments. Wherever Jains were mention- 
ed in addition it was by way of abun- 
dant caution. The new statutes did not 
change the situation. Even if the 
religions are different, what is common 
is that all those who are to be governed 
by the provisions of these enactments 
are included in the term ‘Hindu’. They 
are to be governed by the same rules 
relating to marriage, succession, mino- 
rity, guardianship, adoption and main- 
tenance as Hindus. The statutes thus 
accord legislative recognition’ to the 
fact that even though Jains may not 
be Hindus by religion they are to be 
governed by the same laws as the Hin- 
dus. Case law discussed. (Para 11) 


(C) Hindu Law — Whether Jains 
are a sect of Hindus or Hindu dissen- 
ters—(Queare). (Para 11) 


Cases Referred: Chronological Paras 


(1967) 65 ITR 123=9 Law Rep 
' 678 (Mys), P. F. Pinto v. 
Commr. of Wealth Tax, Mysore 5 


AIR 1965 SC 1387=56 ITR 224, 
Banarsi Dass v. Wealth Tax 
Officer, Spl. Circle, Meerut 3 

AIR 1953 Nag 70=ILR (1954) 
Nag 30, Pannalal v. Sitabal 

AIR 1941 Bom 233=ILR (1941) 
Bom. 250, Ambabai Bhaichand 
v. Keshay Bandochand Gujar 11 

AIR 1937 PC 36=64 Ind App 28, 
Kalyanji Vithaldas v. Commr. 
of Income Tax, Bengal 5 


9, 11 
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(1934) 2 ITR 463=7 ITC 129 (Nag.), 
Nathu Sao v. Commr. of Income 
Tax, C. P. and Berar 4 

AIR 1927 Mad 228=51 Mad LJ 
757, Bobbaladi Gateppa v. Bob- 
baladi Eramma 7 

AIR 1922 PC 14=48 Ind App 381, 
Kamavati v. Digbijai Singh 10 

AIR 1921 PC 77=25 Cal WN 273, 
Sheokuarbai v. Jeoraj 6, 

(1904) ILR 31 Cal 11=31 Ind App 
249 (PC), Rani Bhagwan Kuar 


v. J. C. Bose - 10 
(1881) ILR 3 All 55, Bachebi v. 
Makhan Lal 10 


(1873) 10 Bom HCR 241, Bhagwan- 
das Tejmal v. Rajmal ~ 
(1868-69) 5 Bom HCR 172, Lopes | 
v. Lopes 
(1867) 8 Suth WR 116 Civ Rul 
(Cal.), Lala Mohabeer Pershad 
v. Mst. Kundar Koover - 6 


The following J udgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
by special leave from the judgment of 
the Calcutta High Court arising out of 
a reference under the Wealth Tax Act 
1957 in which the question involved is 
one of importance, namely, whether a 
Jain undivided family. is included in 
the expression “Hindu undivided fami- 
ly” within S. 3 of the Act. 


2. The facts are few and may 
be stated. For the assessment year 1957- 
58, the valuation date being 31-12- 56 


the Wealth Tax Officer assessed‘ the 


family assets of the assessee in the sta- 
tus of a Hindu undivided family. On 
appeal to the Appellate Assistant Com- 
missioner the contentions: raised, inter 
alia, were that (i) upon the description 
of the assessee in the notice of demand 
the assessment should be deemed to 
have been made in the status of an as- 
sociation of persons which was not a 
unit on which tax could be levied 
under the Act; (ii) even if the assessee 
was to be treated as a Hindu undivided 
family, the imposition of wealth tax on 
such family was ultra vires the Con- 
stitution. 


These contentions failed þe- . 


3. 
fore the Appellate Assistant Commis- 
sioner. The Appellate Tribunal, to 
whom the matter was taken in appeal, 
held that the assessee followed the 
Jain religion and since the unit charge- 
able to wealth tax under S. 3 of the 
Act was either individual or Hindu 
undivided family or company none 
of the units covered the case of 
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the assessee which was a Jain 
family. According to the Tribunal 
Jains were not Hindus and, therefore, 
the expression “Hindu undivided fami- 
ly” in S. 3 did not cover the case of a 
Jain family. The Tribunal set aside 
the assessment on this ground alone. 
The Commissioner of Wealth tax filed 
an epplication under S. 27 (1) of the 
Act praying that the question of law 
which arise out of the order of the Tri- 
bunel be referred to the High Court. 
At the time of the hearing of that ap- 
plicetion it was suggested on behalf of 
the assessee that further questions aris- 
ing out of the order of the Tribunal 
should also be referred. Finding th-t+ 
questions other than the question sug- 
gested by the Commissioner of Wealth 
tax arose out of the order, the Tribunal 
referred the following question. of law 
for the opinion of the High Court: 


*1. Whether, the assessee, a Jain 
undivided family, was not-a Hindu un- 
divided family within the meaning of 
S. 3 of the Wealth Tax Act, 1957, and 
as such the Tribunal was right in set- 
ting aside the assessment made on the 
A 


Whether levy of Wealth tax on 
iinan undivided family or joint fami- 
ly gcverned under Mitakshara school of 
Hindu law was beyond the legislative 
competence of Parliament and ultra 
vires the Constitution of India? 


3. Whether the Wealth Tax Act in 
so far as it purports to levy Wealth tax 
on Hindu. undivided families is void 
and inoperative as it offends Art. 14 of 
the Constitution of India?”. 


The High Court held that the Jains not 


. being Hindus in the generally accepted ` 


sense of the term a Jain undivided 
family could not be a Hindu undivided 
family although the incidence of a Jain 
family and a Hindu family “may be 
the same or largely the same”. Ac- 
cording to the High Court, in order to 
form a Hindu undivided family its 
members must be Hindus, the assessee 
fami:y being Jains, were not Hindus 
and so its members could not form a 
Hindu undivided family although it 
was “capable of forming a unit of very 
much of the same type and governed 
by the law applying to a Hindu undi- 
vided family.” The answer to the 
first question, therefore, was returned 
in the affirmative and in favour of the 
assessee. The other two questions 
were not pressed before the High Court 
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presumably in view of zhe decision in 
Banarsi Dass v. Wealth Tax Officer, 
Special Circle, Meerut, 56 ITR 224 = 
(AIR 1965 SC 1387). , 

4. According to 3. 2 (c) of the 
‘Act assessee means a person by whom 
Wealth tax or any other sum of money 
is payable under the Act and includes: 

(i) every person in respect of 
whom any proceedings under this Act 
has been taken for the determination 
of wealth tax payable by him or by 
any other person or the amount of re- 
fund due to him or suck other person; 

(ii) every person who is deemed to 
be an assessee under this Act; 
= (iii) x x X x x”. 

Section 3 is in the follbwing terms:— 

“Charge of wealth tax — Subject 
to the other provisions contained in this 
Act, there shall be charged for every 
(assessment year) commencing on and 
from the first day of April 1957, a tax 
(hereinafter referred to as wealth tax) 
in respect of the net wealth on the cor- 
responding valuation dete of every in- 
dividual, -Hindu undivided family and 
company at the rate or rates specified 
in the schedule”. | 
The only other provision in the Act in 
which the expression “Hindu undivid- 
ed family” occurs is S. 20. It deals 
with assessment after partition of a 
Hindu undivided family. Under S. 3 
of the Act it is the Hindu undivided fa- 
mily which is one of th2 assessable en- 
tities. It should be dis-inguished from 
a Hindu coparcenary which is a much 
narrower body than the joint family. 
A Hindu joint family consists of all 
persons lineally descended from a com- 
mon ancestor, and includes their wives 
and unmarried daughters. A Hindu 
coparcenary includes on_y those who ac- 
quire by birth an interest in the joint 
coparcenary property, being the sons, 


{grandsons and great grandsons of the 


holder of the joint  >roperty. Thus 
there can be a joint Hindu family con- 
sisting of a single male member and 
widows of deceased coparceners. It 
must be remembered that the words 
“Hindu undivided family” are used in 
the Income tax statutes with reference 
not to one school of Hindu law only but 
to all schools. The sole previous deci- 
sion in which an identical question 
came up for consideration under the 
Income tax law is that of the Nagpur 
‘Judicial Commissioner’s Court in Nathu 
Sao v. Commr. of Income tax C. P. & 
Berar, (1934) 2 I. T. R 463 (Nag). In 
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‘the Lad Vaish community and was a 
' Jain. He claimed to be governed by 


the Hindu law and contended that his 
widowed mother and widowed aunt 
who lived with him constituted a Hindu 
joint family. It was held that ordina- 
rily Hindu law applied to Jains in the 
absence of proof of custom or usage 
to the contrary and that the expression 
“Hindu undivided family” did not 
mean a Hindu: coparcenary but was a 
wider expression which would take in 
the widowed mother and the widowed 
aunt of the assessee in that case, No 
contrary view seems to: have been ex- 
pressed in any other case subsequent- 
ly and it appears that- it is for the first 
time that the Calcutta. High Court in 
the judgment under appeal has upheld 
the contention that a Jain undivided 
family cannot fall within the expres- 
sion “Hindu undivided family”. It will 
not be out of place to mention that in- 
disputably ever since income tax laws 
have been in force no distinction has 
ever been made between a Jain undi- 
vided family: and a Hindu undivided 
family and a Jain family has always 
been assessed as a Hindu undivided 
family. Even in the forms prescribed 
for making returns of Income-tax no 
such differentiation or distinction has 
ever been made. 


5. The main reasoning which 
prevailed with the High Court is that 
although Hindu law applies to Jains 
except in so far as such law is varied 
by custom, Jains do not become Hindus 
in the same way as Khojas and Cutchi 
Memons of Bombay and Sunni Borahs 
of Gujarat etc. cannot be regarded as 
Hindus although Hindu law applies to 
them in matters of inheritance and 
succession. Moreover,’ Hinduism does 
not include Hindu converts to Christi- 
anity and Islam. and also dissenters 
from Hinduism who formed them- 
selves into distinct communities or 
sects with peculiar religious usages 


‘so divergent from the principles of 


the Shastras that they could not 
be regarded as Hindus. Reliance 
was placed on the . decision of the 
Mysore High Court in P. F. Pinto v. 
Commr. of Wealth Tax, Mysore, (1967) 
65 ITR 123 (Mys). In that case the an- 
cestors of the assessee were originally 
Hindus. They later on became con- 
verts to Christianity. It was.found that 
although for the purposes of succession 
to property the Hindu law was still ap- 
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plicable to the family of the assessee, 
he could be assessed only as an indivi- 
dual for wealth tax purposes and could 
not be assessed in the status of a Hindu 
undivided family. The Mysore High 
Court was inclined to the view that 
the expression ‘Hindu undivided fami- 
ly’ in S. 3 of the Act was limited to 
Mitakshra families or families of per- 
sons professing Hindu religion govern- 
ed by Mitakshra law and thus it could 
not include a Christian undivided fami- 
ly although governed by Hindu law. 
The Calcutta High Court in the judg- 
ment under appeal, however, did not 
consider that the Mysore High Court 
was right in holding that S. 3 of the 
Act was limited only to Mitakshara 
families. It may be pointed out that 
so far as Income tax law is concerned 
the expression ‘Hindu undivided fami- 
ly’ has been held to have reference to 
all schools of Hindu law and not to one 
school only. (See Kalyanji Vithaldas v. 
Commr. of Income tax, Bengal, 64 Ind 
App 28=(AIR 1937 PC 36). 


6. The real question for deter- 
mination is whether the word ‘Hindu’ 
preceding the words ‘undivided family’ 
signifies that the ' undivided family 
should be of those (i) who profess Hindu 
religion; or (ii) to whom Hindu Law 
applies; or (iii) who though not pro- 
fessing Hindu religion have come to be 
regarded as Hindu undivided family 
by judicial decisions and legislative 
practice. It may be mentioned that for 
a long time the Courts and particularly 
the Privy Council seem to have taken 
the view that Jains are of Hindu origin: 
they are Hindu dissenters and although 
generally adhering to the ordinary 
Hindu Law they do not recognise any 
divine authority of the Vedas nor do 
they practice a number of ceremonies 
observed by the Hindus. But the 
modern trend of authority is against 
the view that Jains are Hindu dis- 
senters. As a result of comparative 
research in Hinduism. Jainism and 
Buddhism it is being emphatically 
claimed that the theory that Jains are 
Hindu dissenters is based on a mis- 
reading of the ancient authorities relat- 
ing to these religions (See C. R. Jain — 
‘Jain Lal’ — pp. 3-23 and 219-258). One 
of the early decisions in which Jains 
were stated to be of Hindu origin being 
Hindu dissenters is that of Westropp 
C. J., Bhagwandas Tejmal v. Rajmal 
(1873) 10 Bom HCR 241. The learned 
Chief Justice based his view on high 
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authority including the researches of 
Mr. Mountstuart Elphinstone, Late Col 
Mackenzie (9th Vol. of the Asiatic Re- 
searches, including the essay of Mr. 
Cole Brooke on the Sect of Jains), the 
work of Abbe Dubois on the Manners 
etc. of the People of India and the 
elaborate account of the Jain sect in 
the First Volume of Prof. H. H. 
Wilson’s work. He also referred to cer- 
tain decisions of the Sudder Divani 
Adalut in Calcutta and the High Court 
of Calcutta; in particular to the opinion 
of Peacock, C. J. in Lala Mohabeer 
Pershad v. Mst. Kundar Koover, (1867) 
8 Suth WR 116 Civ. Rul (Cal). The 
following passage from the judgment 
of Westropp, C. J. is noteworthy :— 


“The term Hindu or Gentu, when 
used in Regulations Act, Statutes, and 
Charters in which Hindus or Gentus 
have been declared entitled to the be- 
nefit of their own law of succession and 
of contract, has been largely and 
liberally construed. See the remarks 
at pages 184, 185, 186 (1868-69) 5 Bom 
HCR 172 (Lopes v. Lopes), where Sir 
Edward Hyde East’s evidence in 1830 
before the House of Lords’ Committee 
is mentioned, in which he stated that 
Sikhs were treated as a sect of Hindus 
or Gentus of which they were a dissent- 
ing branch. The authorities, already 
quoted, show that Jainas are regarded 
as a sect of Hindus.” 


Out of the decisions of the Privy Coun- 
cil, we may mention Sheokuarbai v. 
Jeoraj, AIR 1921 PC 77 in which their 
Lordships relied on the statement in 
Mayne’s Hindu law and Usage that Jains 
are of Hindu origin; they are Hindu 
dissenters and although “generally 
adhering to ordinary Hindu Law, that 
is, the law of the three superior castes, 
they recognise no divine authority in 
the Vedas and do not practice the 
Shradha or ceremonies for the dead’. 


T. The above view has been 
challenged by Jain historians and 
writers and it has been maintained that 
the Jains are quite distinct from 
Hindus and have a separate code of law 
which unfortunately was not brought 
to the notice of the Courts. Kumara- 
Swami Sastri, Officiating Chief Justice, 
delivering the judgment of the Bench 
in Bobbaladi Gateppa v. Bobbaladi 
Eramma, AIR 1927 Mad 228 elaborate- 
ly discussed the contrary view and 
observed that if the matter were res 
integra he would be inclined to hold 
that modern research had shown that 
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Jains were not Hindu dissenters but that 
Jainism had an origin and history long 
anterior to Smritis and commentaries 
which were recognised authorities of 
Hindu law and usage. 


8. Mr. C. R. Jain in his work 
"Jains Law” written in 1926 has dis- 
cussed the findings of various Orien- 
talists subsequent to those mentioned 
in the judgment of Westropp, C. J. and 
has put forward the thesis that Hindu- 
ism and Jainism were parallel creeds 
though they shared.the same form of 
social order and mode of living. Jain 
Law was quite indepedent of Hindu 
law. According to him the Courts had 
tried on each occasion to ascertain the 
Jain Law but unfortunately for vari- 
ous reasons Jains concealed their 
Shastras and objected to their produc- 
tion in Courts. He hes emphasised 
that Jain Law which îs found in the 
available books should still be applied 
and the error which has crept in the 
matter of Jains beirg governed by 
Hindu Law should be rectified. Since 
1926 there have been several enact- 
ments apart from the codification of 
certain major Branches of Hindu law 
which in express terms have been 
made applicable to Jains. The course 
suggested by C. R. Jain cannot possib- 
ly be followed particularly in the pre- 
sence of statutory enaccments. 


oO Q In Panna Lal v. Sitabai, ILR 
(1954) Nag 30 = (AIR 1953 Nag 70), 
Hidayatullah, J. (as he then was) de- 
livering the judgment of the Division 
Bench observed that it was too late 
in the day to contend ihat “Jains” are 


not included in the term “Hindus” 
for the purposes of law. He re- 
ferred to Mayne’s Hindu law as 
also the leading eases on the 


point apart from West and Buhler’s 
Hindu Law (4th Edn.) Gopal Chandra 
Sarkar’s Hindu Law (7th Edn.) and 
Hari Singh Gour’s Hindu Code (4th 
Edn.). All these are acknowledged 
authorities and the conclusion which 
was derived not only from the state- 
ments contained in sheir works on 
Hindu law but also frcm decided cases 
was that the Jains were to be regarded 
as Hindus for the purposes . of 
law though they seem to dissent 
from some of the principles of 
orthodox Hinduism. In the Nag- 
pur case the question which was 
being considered was whether the 
Hindu Women’s Right to Property Act 
1937 was meant to apply to Jains as 
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well or to Hindus proper. It was in 
that connection that the extent to 
which Jains were governed by Hindu 
law or were to be treated as Hindus 
for purposes of that law came up for 
discussion. The following passage 
may be reproduced with advantage :— 


_ “The legislature must be taken to 
be aware of the pronouncements of 
the Privy Council as well as the lead- 
ing decisions of the Indian High 
Courts where a liberal interpretation 
was given to the term ‘Hindu’. We 
do not think that the Legislature used 
the term without advertence to these 
dicta and, in our judgment, the Legis- 
lature must be deemed to have used 
the term ‘Hindw’ in that larger sense 
which has been explained by Mayne 
at page 5 of his treatise in the passage 
quoted by us elsewhere and which has 
been the foundation of decisions on the 
subject in the Courts of India.” 


It may be mentioned that the state- 
ment from Mayne’s Hindu Law refer- 
red to above is the same which was re- 
lied upon by the Privy Council in AIR 
1921 PC 77. 


10. We may next notice certain 
decisions in which the word ‘Hindu’ 
as used in various statutes came to be 
interpreted by the Courts. In Kama- 
wati v. Digbijai Singh, AIR 1922 PC 
14, Section 331 of the Indian Succession 
Act 1865 has to be interpreted. Accord- 
ing to that section the provisions of 
that Act were not to apply to intestate 
or testamentary succession to the pro- 
perty of any Hindu. It was held that 
the person who had ceased to be a 
Hindu in religion and had become a 
Christian could not elect to be bound 
by the Hindu Law in the matter of 
succession after the passing of the 
Indian Succession Act and that a 
Hindu convert to Christianity was 
solely governed by that Act. In other 
words, according to the Privy Council 
a person who had ceased to be a Hindu 
by religion was not a Hindu within the 
meaning of Section 331 of the afore- 
said Act. It was held in Bachebi v. 
Makhan Lal, (1881) ILR 3 All 55 that 
the term ‘Hindu’ in Section 331 of the 
Indian Succession Act 1865 included a 
Jain and consequently in matters of 
succession Jains were not governed by 
that Act. It was pointed out that the 
ordinary Hindu law of Inheritance 
was to be applied to Jains in the 
absence of proof of custom or usage 
varying that law. The Privy Council 
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in Rani Bhagwan Kuer-v. J. C. Bose, 
(1904) ILR 31 Cal 11 (PC) expressed 
the view that a Sikh was a 'Hindv’ with- 
in the meaning of that term as used 
in Section 2 of the Probate and Ad- 
ministration Act 1881. It was point- 
ed out that the Courts had always act- 
ed upon the premise that Sikhs were 
Hindus and that Hindu Law applied 
to them in the same way as it applied 
to Jains in the absence of custom 
varying that Law. It was observed: 

“It appears to their Lordships to 
be clear that in Section 331 the term 
‘Hindu’.is used in the same wide 
sense as in earlier enactments, and in- 
cludes Sikhs. If it be not so, then 
Sikhs were, and are, in matters of in- 
heritance, governed by the Succes- 
sion Act, and Act based upon, and in 
the main embodying, the English law; 
and it could not be seriously suggested 
that such was the intention of the 
legislature”. 


11. In Ambabai Bhaichand v. 
Keshav Bandochand Gujar. ILR (1941) 
Bom. 250 = (AIR 1941 Bom 233.) the 
question was whether’ Jains were 
governed by Hindu law of Inherit- 
ance (Amendment) Act 1929 which. ap- 
plied to all persons governed by 
Mitakshara as modified by the Mayukha. 
It was argued in that case that the 
Indian Succession (Amendment) Act of 
1929 speaks of Jains as well as Hindus 
and Sections 4 and 57 of the Indian 
Suecession Act 1925 also did the same. 
The Court pointed out that Section 331 
of the Indian Succession Act 1865 did 
not make any separate mention of 
Jains and even then it had been held 
that the term ‘Hindu’ included Jains. 
The Hindu Wills Act of 1870 which ap- 
plied to the territories under the Lt. 
Governor of Bengal and the cities of 
Bombay and Madras no doubt: mention- 
ed Jains as well as Hindus being 
governed by certain sections of the 
Succession Act, 1865 and the Indian 
Succession Act, 1925 was a consolidat- 
ing Act which repealed the previ- 
ous Act of 1865 as well as the Hindu 
Wills Act of 1870. It was therefore pro- 
bably thought necessary ex majore 
cautela to separately mention the Jains 
in the consolidating measure. However, 
in all the other enactments affecting 
the Hindu Law there was no sepa- 
rate mention of Jains along with 
the Hindus. The Jains were there- 
fore, governed by the Hindu Law 
of Inheritance (Amendment) Act 


W. B. v. Champa Kumari 


A. I. R. 


1929. : The mention of Jains separate- 
ly in Article 25 of the Constitution was 
noticed in ILR (1954) Nag 20 = (AIR 
1953 Nag 70) and it was observed that 
the framers of the Constitution felt, 
having regard to the differences in the 
two faiths that an express mention 
might be made of all faiths ex 
abundanti cautela and to put the matter - 
beyond all controversy, and that faith 
is one thing and law is another and the 
Constitution could not be. takan to have 
undone the long series of decisions 
on the subject. Before the amendment 
and codification of major branches 
of Hindu law by the four statutes, i.e. 
the Hindu Marriage Act 1955, the 
Hindu Succession Act 1956, the Hindu 
Minority and Guardianship Act 1956, 
the Hindu Adoptions and Maintenance 
Act, 1956, the undisputed position was 
that the Jains were governed by the 
Hindu law modified by custom and a 
Jain joint family was Hindu joint fami- 
ly with all the incidents attached to 
such a family under the Hindu law. The 
legislative practice also was to general- 
ly treat Jains as included in the term 
'Hindu’ in various statutory enact- 
Wherever Jains were men- 

























not possible how the High Court in| 
the judgment 


Statutes shows that Jainism is not treat- 
ed even as a form or a development 
of Hirduism. That is an erroneous ap- 
proach. We are not concerned with 
the cuestion whether Jains ere a sect 
of Hindus or Hindu dissenters. Even 
if the religions are different, what is 
common is that all-those who are to 
be governed by the provisions of these 
enactments are included in the term 
‘Hindu’. They are to be governed by 
the same rules relating to marriage, 
succession, minority, guardianship, ad- 
option and maintenance as Hindus. 
The statutes thus accord legislative re- 
cognition to the fact that even though 
Jains may not be Hindus by religion 
they are to be governed by the same 
laws as the Hindus. In this view of the 
matter the expression ‘Hindu undivid- 
ed family’ will certainly include the 
‘Jain undivided family’. The latter 
class oz family is not known to law. 
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The Jains are governed by ali the n- 
cidents relating to thə Hindu jo-nt 
family. Hindu undiviced family is 
a legal expression which has been en- 
ployed in taxation laws. It has a de- 
finite connotation. and embodies the 
meaning ascribed to the expression 
‘Hindu joint family’. 

12. For the above reasons ihe 
appeal is allowed and the question 7e- 
ferred is answered in favour of -he 
Revenue and against the assesse. 
There will be no order as to costs in 
this Court. The appeal by certificate 
(C. A. 1686/68) being defective zor 
want of reasons is hereby dismissec- 

Appeal allowed. 





AIR 1972 SUPREME COURT 2125 
(V 59 C 385) 
(From: Delki)” 
K. S. HEGDE, P. JAGANMOHAN — 
REDDY AND K. K. MATHEW, JL 
Chander Bhan, Appellant v. 3al 
Mukand and another, Respondents. 
Civil Appeal No. 1664 of 1970, D/- 
20-1-1972. | 
Constitution of India, Art. 133 — 
New plea — Plea not taken before 
High Court nor foundec on any mete- 
rial — Plea cannot be sustained. 
(Para 2) 
M/s. Uma Dutta and Tara Chand 
Sharma, Advocates, Zor Appellent; 
O. N. Mohindroo, Advozate, for Fes- 
pondent No. 2. . 
The following Jucgment of the 
Court was delivered by 
HEGDE, J.:— There is no suhst- 
ance in this appeal. The Appellant 
claims to be a sub-tenant under the 
first Respondent who is a tenant unier 
the second Respondent. The second 
Respondent filed a petition for ev.ct- 
ing the appellant and tke first Respon- 
dent from the suit premises on certain 
grounds. His applicaticn was rejected 
by the Rent Controller. But in .app=al, 
the Rent Control Tribural reversed the 
Order of the Rent Controller and 
decreed the second Respondent’s eleim. 
Thereafter, the appellant filed a second 
appeal before the High Court of D=lhi 
on April 28, 1969. Under the rules of 
the High Court the Appellant was 


*(S.A.O. No. 166 of 1369, -D/- 18-12- 
1969 — Delhi) 
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required to file along with his appeal 
memo, the judgment and decree ap- 
pealed against as well as the judgment 
of the Trial Court. At the time of the 
filing of the appeal, none of these docu- 
ments were filed, but an application 
was made to the High Court to dispense 
with the production of those docu- 
ments. The High Court ordered that 
those documents should be produced 
within tke time prescribed for filing 
the appeal. It appears that the judg- 
ment and decree of the first Appellate 
Court was produced before the High 
Court on July 15, 1969 though the High 
Court had re-opened after summer 
recess on July 14, 1969 but the judg- 
ment of the Trial Court was not pro- 
duced at all. No explanation appears 
to have been given before the High 
Court as to why the judgment and 
decree oi the first Appellate Court was 
not produced in time. The last date 
for filing the appeal admittedly was 
July 14, 1969. As mentioned earlier, 
the decree and judgment of the first 
Appellate Court had not been produced 
by that time. Hence the appeal was 
prima facie barred. No application 
under Section 5of the Limitation Act 
had been made and'no reason had been 
shown as to why there was a delay in 
filing those documents. Hence, the 
High Court was fully justified in dis- 
missing the appeal on the ground that 
the same is barred by limitation. 


2. It was urged by the learned 
counsel for. the appellant that though 
his client had applied for the copies of 
the decree and judgment of the first 
Appellate Court as well as that of 
the Triai Court on-the very date, it 
decided the appeal, that Court made 
available only the decree and judgment 
of the first Appellate Court and not that 
of the Trial Court. Hence, the Appel- 
lant was entitled to file the second ap- 
peal after the same was made available 
to. This plea is an entirely new plea. 
No such plea appears to have been 
taken before the High Court. This plea 
is not founded on any material before 
us. Hence, it cannot be sustained. 


- 3. In the result, this appeal 
fails and the same is dismissed. No 
costs. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 2126 
(V 59 C 396) 


C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ. 


Federation of Small and Medium 
Industries and another etc., Appellants 
v. Their Workmen and others, Respon- 
dents. Advocate-General for the State 
of West Bengal (In C. A. No. 603 of 
1967) Intervener. 


Civil Appeals Nos. 603, 789, 791 
and 792 of 1967, D/- 18-1-1972. 


Industrial Disputes Act (1947), 
Schedule 3, Item 1 — Fixation of fair 
wages — Tribunal ought to consider 
paying capacity of the Industries. 


(Para 3} 


Mr. D. N. Mukherjee, Advocate (In 
C. A. No. 603 of 1967), and Mr. B. P. 
Maheshwari, Advocate (In C. A. Nos. 
789, 791 and 792 of 1967), for Appel- 
lants: Mr. Janardan Sharma, Advocate, 
for Respondents Nos. 1 (a) and 1 (b) 
(In C. A. No 603 of 1967); Mr. G. S. 
Chatterjee, Advocate for Mr. Sukumar 
Basu, Advocate, for Intervener (In C. 
A. No. 603 of 1967). 


The following judgment of the 
Court was delivered by 


VAIDIALINGAM, J.:— In ali 
these four appeals, the various Indus- 
tries concerned challenge the award 
of the Industrial Tribunal dated Decem- 
ber 31, 1966, fixing the wages and dear- 
ness allowance and also giving certain 
directions regarding festival holidays. 


2. The reference itself was in 
1962: but final award was made only 
in 1966, and unfortunately this matter 
has been pending for so many years. 
According to the appellants, the Tribu- 
nal has really fixed fair wages. In 
support of this contention, itis urged by 
the learned counsel, Mr. D. N. 
Mukherjee, that the Tribunal has not 
taken into account the various material 
matters as laid down by this Court, 
such as the paying capacity of the In- 
dustry as well as the wages paid in 
region by the units which are compar- 
able with the appellants. On the other 
hand, it is the contention of Mr. Janar- 
dan Sharma, learned counsel for the 
unions, that what has been fixed by 
the tribunal is not fair wages but only 
minimum wage and hence it was not 
necessary to consider the paying capa- 
city of the industry. 


EP/EP/A611/72/RSK 


A. I. R. 


3. We have been taken through 
the various reasons given by the tribu- 
nal. It is not however quite clear from 
the award whether the tribunal was 
fixing minimum wages or fair wages. 
In fact, certain observations contained 
in the award lead us to believe that 
the tribunal was really fixing fair 
wages. If that is so, it was obligatory 
on the part of the tribunal to consider}. 
one of the essential circumstances, 
namely, the paying capacity of the in- 
dustries: Admittedly, that has not 
been done by the tribunal. 


4, We have been taken through 
the various balance-sheets and profit 
and loss accounts filed by some of the 
appellants. They reveal that most of 
the appellants will not be able to bear 
the burden of the higher rate of wages 
and dearness allowance fixed in the 
award. Under such circumstances, the 
proper thing would have been to remit 
the matter for reconsideration to the 
tribunal. But, as so many vears have 
elapsed and as a remand will only en- 
tail more expenses and trouble to the 
parties concerned, we ourselves have 
considered the matter in the light of 
the material on record. On such mate- 
rials, we have come to the conclusion 
as to what would be a reasonable basis 
to be adopted in the matter of fixing 
wages and dearness allowance. 


5. Having considered all the 
circumstances, we are of the opinion 
that the basic_wages now fixed by the 
tribunal should be reduced by 20 per 
cent. That is, 80 per cent of the basic 
wages now fixed by the tribunal will 
be the basic wages that are to be paid 
by ths managements concerned to the 
workmen. 


6. Regarding dearness allow- 
ance, the fixed rate of dearness allow- 
ance awarded by the tribunal will 
stand. But so far as the sliding scale 
provided in the award, is concerned, 
namely, variation of one rupee on every 
five points of increase or decrease, that 
direction will have effect only with 
effect from today. 


7. We make it clear that if any 
of the industries are paying wages or 
dearness allowance at rate higher than 
what has been fixed by us, the work- 
men will be entitled to get at the same 
rates as they are being paid now and 
our order will not affect those work- 
men, nor the liability of the industries 
concerned so paying at those rates. 
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8. So far as the grant of addi- 
ditional two days festivel holidays is 
concerned, we do not think that the 
tribunal was justified in departing 
from the original number of festival 
holidays granted by the industries, 
namely, ten. 


9, We also make it clear that 
the directions given in this judgment 
will govern only those parties who 
have not settled their claims as be- 
tween themselves otherwise. 


10. It is represented by Mr. 
D. N. Mukherjee, learned counsel ap- 
pearing for the appellanis in Civil Ap- 
peal No. 603 of 1967 that appellants 
Nos. 5, 42 and 135 have settled their dis- 
putes with their workmen. As such 
they are allowed to withdraw from the 
said appeal. 


11. The award of the Industrial 
Tribunal is modified to tne extent indi- 
cated above and in all ozher respects it 
will stand. The appeals are disposed 
of accordingly. There wll be no order 
as to costs in the appeals. 


Ord2r accordingly. 


AIR 1972 SUPREME COURT 2127 
(V 59 C 387) 
(From: Calcuzta)* 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND D. G. PALEKAR, JJ. 


Sarat Chandra Roy, Appellant v. 
Harak Chand Damani and another, Res- 
pondents. 


Civil Appeal No. 338 of 1967, D/- 
11-1-1972. 


Presidency Towns Insolvency Act 
(1909), S. 9 — Acts of insolvency. 


Non-payment of a tecree prompt- 
ly, by itself, cannot be a ground to 
adjudicate a person insolvent; for, in- 
solvency proceedings cannot be an al- 
ternative to execution proceedings. 

(Para 1) 


Therefore, where, except the cre- 
ditor-applicant no other creditor had 
either joined or was a party to insol- 
vency proceedings and there was no 
satisfactory proof that some other 
debts were also due from the debtor or 
that he was unable to discharge the 


*(Appeal No. 279 of 1363, D/- 12-7- 
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debts due from him, mere failure to dis- 
charge the decree-debt of the creditor- 
applicant was no justification for ini- 
tiating insolvency proceedings. App. 
No. 279 of 1963, D/- 12-7-1966 (Cal.) 
Reversed. (Paras 1 & 3) 


M/s. J. C. Banerjee and P. K. 
Chakravarti Advocates for Appellant; 
M/s. G. L. Sanghi and P. K. Mukher- 
jee, for Respondent. No. 1. 


The following Judgment of the 
Court was delivered by 


HEGDE, J.:— This appeal by spe- 
cial leave arises from insolvency pro- , 
ceedings initiated by the first respon- 
dent Petitioning Creditor on the origi-« 
nal side of the Calcutta High Court 
against the appellant. No other credi- 
tor had either joined the proceedings 
or was a party thereto. Excepting the 
fact that the petitioner alleged that 
some other debts were:also due from 
the insolvent there is no satisfactory 
proof about those debts. At any rate, 
there is no satisfactory proof to show 
that the insolvent was unable to dis- 
charge the debts due from him. The 
prayer for adjudicating the appellant 
as an insolvent had primarily proceeded 
on the basis of the failure of the appel- 
lant to discharge the decree debt due to 
the petitioning creditor. At the hear- 
ing of the appealthe appellate Bench 
of the High Court determined on Sep- 
tember 23, 1964 that the balance 
amount due from the insolvent to the 
petitioning creditor was Rs. 46,623- 
49 paise. The court directed the ap- 
pellant that if he paid to the petitioning 
creditor Rs. 28,186.40 p. by 2nd De- 
cember, 1964 and the balance with in- 
terest by June 30, 1963, the order of 
adjudication would be set aside. 
On the same day ie. September 
23, 1964 the appellant paid to the 
petitioning creditor Rupees 28,186.49 
paise. The balance amount was not 
paid within the time fixed. For 
that reason the appellate court confirm- 
ed the adjudication of the insolvent by 
its judgment dated July 12, 1966. There- 
after on July 30, 1966 the appellant’s 
solicitors sent a cheque for Rs. 20, 466. 
06 paise to the solicitors of the petition- 
ing creditors in full satisfaction of the 
balance due to the petitioning creditor. 
That cheque was returned by the soli- 
citors of the petitioning creditor on 
August 1, 1966 on the sole ground that 
the amount in question had not been 
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paid within the time fixed by the court. 
There was no justification in doing so. 
After the tender in question the 
appellant applied to the appellate 
court to review its order. That ap- 
plication was dismissed mainly on 
the ground that the petitioning cre- 
ditor opposed the same and that there 
were differences between the two. We 
fail to see how the creditor was in- 
terested in the adjudication of the ap- 
pellant as an insolvent even after the 
entire amount due to him was tender- 
ed. The court was not justified in 
maintaining the adjudication of the 
appellant under the circumstances 
of the case. From the records we 
are satisfied that there was no jus- 
tification for initiating the insolvency 
proceedings in question. Non-payment 
of a decree promptly by itself is no 
ground to adjudicating a person insol- 
vent. Appellant appears to be a person 
of substantial means. In this case in- 
solvency proceedings appear to have 
been initiated as an alternative to 
execution proceedings. 


2. We are informed that + at the 
time of the application for certificate 
before the High Court the insolvent 
had given a cash security of Rupees 
1,32,311.00. As mentioned earlier the 
solicitors for the petitioning creditor 
had not accepted the cheque for Rupees 
20,466.06 paise. That being so, that 
amount yet remains to be paid to the 
petitioning creditor. In addition the 
‘insolvent has also to pay a sum of 


Rs. 2,500/~ as costs as agreed to by him . 


under his letter dated September 23, 
1964. 


3. For the reasons mentioned 
above we allow this appeal and. set 
aside the order of adjudication of the 
appellant. The petitioning creditor will 
be entitled to draw from the security 
given before the High Court a sum of 
Rs. 22, 966. 06 paise. ‘The balance 
amount with the interset accrued there- 
on will be returned to: the appellant. 
The parties to bear their own costs in 
this court. 


Appeal allowed. 





A.I. R. 


AIR 1972 SUPREME COURT 2128 
(V 59 C 398) 


(From Delhi: Administrations Special 
Industrial Tribunal)* 
C. A. VAIDIALINGAM AND K. K. 
MATHEW, JJ. 


Delhi Cloth and General Mills Co. 
Ltd., Appellant v. Thejvir Singh, Res- 
pondent. 


Civil Appeal No. 985 of 1967, D/- 
11-1-1972. 


(A) Constitution of India, Art. 226 
— Domestic tribunal—Workman must 
be given real ‘and fair opportunity to 
participate in enquiry proceeding. 
(Para 17) 
Where a workman is served with 
hardly .24 hours notice before conduct- 
ing enquiry against him and he is re- 
fused the reasonable time required for 
preparation of his defence and for 
effective cross-examination the result- 
ing enquiry suffers from gross viola- 
tion of the principles of natural justice. 


(Para 17) 

(B) Industrial Disputes Act (1947), 

S. 15 — Industrial Tribunal — Power 
to admit additional evidence. 


(Para 18) 
Where an ‘empower seeks permis- 
sion of the Industrial Tribunal to ad- 
duce additional evidence on ground 
that the domestic enquiry is held de- 
fectively the Tribunal cannot refuse 
the same on ground that there is a 
possibility of the management coach- 
ing up its witnesses, AIR 1972 SC 1031, 
Followed. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1031=Civil Appeal 
No. 984 of 1967, D/- 11-1-1972, 
Delhi Cloth and General Mills 
Co. v. Ludh Budh Singh 14, 19 


. M/s. H.. L. Anand, D. R. Thadani 
and S. S. Sharma, Advocates, for Ap- 
pellant; Mr. S. S. Khanduja, ga cal 
for Respondent. 


The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J.:— This ap- 
peal, by special leave, is against the 
order dated March 16, 1967 of the Delhi 
Administration, Special Industria] Tri- 
bunal, dismissing an application filed 


by the appellant under S. 33 (1) (b) of 


*(Appln. No. 17 of 1966 eee 
D/- 16-3-1957 — Delhi Admn. Spl. 
Ind. Tri. — Delhi) 
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the Industrial Disputes Act, 1947 (here- 
inafter to be referred as the Act) and 
declining to grant permission to dis- 
miss the respondent workman. 


2. The appellant is a public 
limited company owning textile mills 
called Delhi Cloth Mills (D.C.M.) situa- 
ated in Bara Hindu Rao, Delhi and 
Swatantra Bharat Mills (S.B.M.) situa- 
ted at Najafgarh Road, New Delhi. The 
respondent, at the material time, was 
working in the Delhi Cloth Mills. As 
there was a dispute between the 
management and the workmen regard- 
ing the payment of bonus for the year 
1964-65, the Union served notice of a 
proposed strike and actually the work- 
men went on strike on February 1, 
1966. According to the appellant, the 
strike was illegal for the reason that 
the Textile Industries have been de- 
clared to be industries of public utility 
service by the Chief Commissioner, 
Delhi and conciliation proceedings had 
already been commenced when the 
strike notice was received by the ap- 
pellant. In addition to this circums- 
tance, according to the appellant, there 
were also binding Conciliation Board 
Settlement dated December 29, 1964 
prohibiting the strike. The respondent 
workman, according to the manage- 
ment, participated in the illegal strike 
and he also incited and instigated other 
workmen to join the illegal strike. The 
appellant issued a charge sheet dated 
February 7, 1966 to the respondent in 
respect of his participation in the illegal 
strike on February 1, 1966 and to his 
having incited and instigated the other 
workmen to join the said illegal strike. 
According to the appellant, the allega- 
tions constitute misconduct under the 
Company’s Standing Order No. 27 (b). 
The workman was required to furnish 
his explanation within two days of the 
receipt of the charge sheet. 


3. Immediately on receipt of 
the charge sheet, the workman sent a 
reply dated February 12, 1966 denying 
the allegations made therein. He denied 
that there was any conciliation pro- 
ceedings and that there was any set- 
tlement as alleged in the charge sheet. 
Further, on merits he pleaded that he 
neither took part in any illegal strike, 
nor incited any other workman to go 
on strike. According to him, when he 
went for duty on the date in question, 
he was informed that the mill was not 
working as there was a strike and he 
returned home. He further pointed 
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out in his reply that as the time given 
to him for furnishing tae explanation 
was very short he was sending only a 
very brief explanation.. 


Å. Not satisfied with the reply 
sent by the workman, the management 
issued a notice dated February 18, 1966 
stating that Sri S. K. Gulahti will make 
an enquiry against the workman at 
8 A.M., the next day, i.e. February 19, 
1966. The workman was directed to 
be present with his witnesses, if any, 
to face the enquiry. The enquiry pro- 
ceedings commenced on February 19, 
1966. As soon as the enquiry com- 
menced, the respondent submitted be- 
fore the Enquiry Officer a written 
request for grant of time to get ready 
with his defence. In this application, 
he had stated that he raceived on Fe- 
bruary 18, 1966 notice regarding the 
enquiry to be held at 8&8 A.M. on Fe- 
bruary 19, 1966 and as such he had 
barely less than 24 hours to contact 
his representative and also to get ready 
his witnesses. As the time was very 
short, he prayed for ad*ournment for 
two or three days. He -urther made a 
request for being furnished with copies 
of statements made by the persons, 
who are to figure as witnesses on the 
side of the management. 


5. The Enquiry Officer, as seen 
from his proceedings, declined to grant 
the request of the workman on the 
ground that he had already by the 
notice of 18th February been given one 
day’s time to bring his representative 
and his witnesses and that it was the 
duty of the workman to get ready 
when the enquiry was to start. 


6. In this view the Enquiry of- 
ficer refused to grant adjournment and 
proceeded with the enquiry. Pausing 
here, the Enquiry officer has stated in 
his report that the representative of the 
workman is one Babu Ram Mishra 
Kunta working in the third shift and 
that he could have been easily brought. 


‘There is no reference tc the name of 


the representative in the application 
filed by the workman. As to how the 
Enquiry officer got this information, is 
not on record. That on_y shows that 
the Enquiry officer has proceeded on 
his own assumptions which had no re- 
ality to facts. In the enquiry on Feb- 
ruary 19, 1966, three witnesses were 
examined on the side of the manage- 
ment and several documents were filed 
through those witnesses. Those do- 
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cuments related to the Gazette notifica- 
tion declaring the textile industry as 
an essential service and the notice serv- 
ed by the Union as well as certain con- 
ciliation proceedings. 

Us The workman, quite natural- 
ly, in view of the nature of the evi- 
dence adduced by the management, 
was not in a position to cross-examine 
effectively those three witnesses. After 
the close of the evidence on the side of 
the management, the Enquiry Officer 
directed the workman to produce his 
witnesses. The workman prayed again 
for time to produce witnesses. Again 
the Enquiry Officer informed him that 
as he had already sufficient time to 
produce his witnesses, nevertheless by 
way of indulgence the workman will 
be given an hour’s time to produce his 
witnesses. Again when the proceed- 
ings were commenced on the same day 
after an hour’s interval, he got one wit- 
ness, who was examined and he had 
given evidence to the effect that the 
workman concerned was only mention- 
ing to the people with folded hands 
that the day in question was a strike 
day. The Enquiry Officer in his report, 
after referring to the evidence adduced 
on the side of the management, as well 
as the documents filed through those 
witnesses has found that the respon- 
dent had incited the workmen to join 
the strike and that he had also actual- 
ly participated in the illegal strike. 


8. Accepting the report of the 
Enquiry Officer, the General Manager 
of the Mills passed an order dated April 
9, 1966 informing the workman that it 
has been -decided to dismiss him from 
service for misconduct and that the 
necessary application for permission 
was being made to the Industrial Tri- 
bunal. The workman was also inform- 
ed that in the meanwhile he was sus- 
pended without wages pending the 
receipt of permission from the Indus- 
trial Tribunal. 


9. As the dispute regarding the 
bonus was already pending adjudica- 
tion before the Tribunal, the appellant 
on April 9, 1966 filed application No. 17 
of 1966 under S. 33 (1) (b) of the Act, 
requesting permission for dismissing 
the respondent from service for mis- 
conduct. The application refers to 


various conciliation settlements as well- 


as the textile industry being declared 
a public utility service, the report of 
the Enquiry Officer and the findings 
recorded therein. 


v. Thejvir (Vaidialingam J.) 


A.I. R. 


10. The workman filed his 
reply statement on May 1, 1966. Apart 
from denying the allegations of mis- 
conduct levelled against him, he had 
specifically pleaded that he never parti- 
cipated in any illegal strike and that he 
had also not incited or instigated any 
workmen to go on strike. With refer- 
ence to the enquiry he specifically 
pleaded that it had been held in viola- 
tion of all principles of natural justice 
and that he was given no opportunity 
to prepare his defence. He referred 
to the application filed by him for 
grant of adjournment and the arbitrary 
refusal of that request by the Enquiry 
Officer. He has referred to various ir- 
regularities in the conduct of the said 
enquiry. 

11. It is seen that on March 15, 
1967, the appellant filed an application 
before the Tribunal for an opportunity 
being given to adduce evidence before 
the Tribunal in case it held that the en- 
quiry conducted by. the management 
was defective. It is seen, before the 
Tribunal the appellant almost exclu- 
sively relied on the enquiry proceed- 
ings conducted by it to support the 
order of dismissal proposed to be pass- 
ed against the workman. The Tribunal 
after a consideration of the nature of 
the enquiry conducted by the Enquiry 
Officer has held in its order dated 
March 16, 1967 that the enquiry was 
not properly conducted and that the 
workman was not given a reasonable 
opportunity to defend himself. In 
this view the Tribunal held that the en- 
quiry was most unfair and improper 
and prejudicial to the workman. 


12. © Regarding the application 
filed by the appellant for permission to 
adduce evidence, the Tribunal is of the 
view that if the employer is allowed 
to examine witnesses, it will give an 
opportunity to the appellant to recoach 
their witnesses to enable them to give 
improved statements. In this view the 
request of the management to adduce 
evidence was rejected, by the same 
order. Ultimately, the application filed 
by the management No. 17 of 1966 was 
dismissed, and the - permission asked 
for was refused. 

13. Before us Mr. H. L. Anand, 
Jearned counsel for the appellant raised 
two contentions: (1) That the view of 
the Industrial Tribunal about the en- 
quiry proceedings not being proper is 
not correct: and (2) In any event the 
Tribunal erred in law in declining to 
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permit the appellant to adduce evi- 
dence on merits. 


14. In Delhi Cloch and Gene- 
ral Mills Co. v. Ludh Budh Singh, Civil 
Appeal No. 984 of 1967, D/- 11-1-1972 
= (reported in AIR 1972 5C 1031) where 
the present appellant-was also a party, 
we have elaborately considered the 
nature of the jurisdicticn exercised by 
a Tribunal in dealing w-th such a mat- 
ter and also the stage when an applica- 
tion for adducing evidence has to be 
made by the management and, there- 
fore, we do not think iz necessary to 
cover the ground over-again. 


15. Regarding tre first conten- 
tion it is enough to state that even a 
reference to a few facts will make it 
clear that the enquiry proceedings con- 
ducted by the managem=nt were gross- 
Ixy unfair to the workman. 


16. It was on February 18, 1966 
that the workman was informed that 
the enquiry will take place at 8 A.M. 
on the next day i.e., Feoruary 19, 1966 
and the workman was desired to be 
present to face the enquiry and be 
ready with his witnesses in defence. 
Therefore, the interval between the 
date of the notice and the time when 
the enquiry was to start itself was 
very short. As soon as the enquiry 
commenced on February 19, 1966 there 
is no controversy that the respondent 
made a written request to the Enquiry 
Officer to postpone the 2nquiry for two 
or three days to enable him to contact 
his representative to represent him in 
the enquiry and also to bring his wit- 
nesses. This very reasonable request 
was summarily rejected by the Enquiry 
Officer on the grourd that as the 
notice of the enquiry Jated February 
18, 1966 specifically asked the work- 
man to be ready with Lis witnesses, he 
should have been read:7 when the en- 
quiry commenced and that he had al- 
ready sufficient time. To say the least, 
it is a very unreasonab‘e attitude to be 
adopted by an Enquiry Officer. 


17. We have already pointed 
out that the Enquiry Officer without 
any material on record, has stated that 
the representative of tne workmen is 
one Babu Ram Mishra Kunta, working 
in the third shift and that he is easily 
available, The workman never men- 
tioned that Babu Ram Mishra Kunta 
is the person whom he has in view for 
representing him in the enquiry. As 
to how the Enquiry Oficer got this 


information or impression is not made 
clear from the record. The Enquiry 
Officer very curtly declined the request 
for adjournment. The result was that 
the management, on the same day, 
examined as many as three witnesses. . 
These witnesses also produced a num- 
ber of notifications and conciliation 
settlements with which, it is reason- 
able to infer, the workman would not 
have been familiar at all. It is not sur- 
prising that under those circumstances 
the workman was not in a position to 
effectively cross-examine those three 
witnesses. As soon as the evidence of 
these three witnesses was completed 
at about 12.30 P.M., the workman was 
immediately called upon to enter on 
his defence. He again made a request 
for adjournment to enable him to pro- 
duce his witnesses. He was given just 
an hour’s time and the enquiry again 
commenced at 1.30 P.M. on the same 
day. The workman was able to get 
only one witness who spoke to the res- 
pondent merely mentioning to the 
people that there was strike on that 
day. There is no evidence to the effect 
that the workman was actively inciting 
any workman to go on strike. The 
Enquiry Officer, on these materials, has 
held that the respondent is guilty of 
misconduct alleged against him and 
this finding has been accepted by the 
management. The above facts clearly 
show that the enquiry has been con- 
ducted in gross violation, of the prin- 
ciples of natural justice without giving 
areal and fair opportunity to the work- 
man to participate in the proceedings. 
Therefore, the Tribunal was perfectly 
justified in holding that the enquiry 
proceedings were not properly held. 


18. Coming to the second con- 
tention which relates to the request 
made by the management in its applica- 
tion dated March 15, 1966 for being 
given an opportunity. to adduce evi- 
dence, if the domestic enquiry is held 
to be defective, we agree with the Tri- 
bunal when it rejected the application; 
but however, we do not agree with the 
reasons given by the Tribunal for re- 
jecting the same. In its order the. Tri- 
bunal has stated that if the manage- 
ment is allowed to adduce evidence, it 
will mean that it can coach up its wit- 
nesses so as to give improved state- 
ments before the Tribunal. This is not 
a proper approach to be made when 
dealing with such an application. The 
nature of the evidence to be let in be- 
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fore the Tribunal is entirely a matter 
for the management and if such wit- 
nesses give a version different from the 
one given in the domestic enquiry, then 
it will be a matter for the Tribunal to 
consider these aspects in appreciating 
their evidence. ` 


19. The Tegal position regard- 
ing the stage when:such a request is to 
be made has also been very fully ‘dis- 
cussed by us, as pointed out earlier in 
Civil Appeal No 984 of 1967 
D/- 11-1-1972 = (reported in AIR 1972 
SC 1031). Having due regard to the 
principles stated therein, we are of the 
Opinion that the application filed by the 
appellant for adducing additional evi- 
dence has not been filed at a proper 
stage and therefore the Tribunal was 
justified in rejecting the said applica- 
tion. £ 

20. In the result, the order of 
the special Industrial Tribunal is con- 
firmed and this appeal dismissed with 


costs. 
- Appeal dismissed. 


AIR 1972 SUPREME COURT 2132 
(V 59 C 399) 


J. M. SHELAT AND H. R. | 
KHANNA, JJ. | 
Mintu Bhakta, Petitioner v. The 
State of West Bengal, Respondent. 
Writ Petn. No. 6 of 1972, D/- 25-4- 
72. i l 


Maintenance of Internal Security l 


Act (1971), S. 3 (1) (ii) and (2) — One of 
the grounds for detention found factual- 
Iy baseless — Whole order must fail. 


Where the petitioner had in his 
representation to the Government and 
again in the writ petition, contended 
that on the date of the incident, upon 
‘which the detaining authority reached 
his subjective satisfaction as to the 
necessity to detain him, the petitioner 
was actually in Police custody, and the 
only answer to such a specific defence 
of the petitioner, was a bare denial of 
the facts and allegations stated by the 
petitioner and an equally bare asser- 
tion that the detention order was bona 
fide, such. a vague answer was neither 
cogent, nor proper nor adequate to dis- 
prove the specific allegations made 
twice by the petitioner. One of the 
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A. I. R 


grounds for detention being factually 
baseless the whole order must fail- be~- 
cause it was impossible to predicate 
upon which of the grounds the detain- 
ing authority had reached its satisfac- 
tion or whether it reached satisfaction 
irrespective. of or without the ground 
which, failed. — z (Paras 8, 9) 
Cases Referred: Chronological Paras 


AIR 1972 SC 665 = 1972 Cri LJ ` | 
482, Nagendra Nath v. Sta 
of West Bengal l 4. 

AIR 1970 SC’ 852. = (1969) 

2 SCR 635 = 1970 Cri LJ © 
852, Pushkar Mukherjee v, 
State of West Bengal 4 


Mr. Gautam Goswami, Advocate, 
amicus curiae, for Petitioner: Mr. Ge 
Mukhoty, Advocate -and G. S. 
Chatterjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. 


. The Judgment of the Court was 
delivered by i 


SHELAT, J.:— This Writ Petition 
came up for hearing before us on 
April 20, 1972. After the arguments 
were heard, we directed. immediate re- 
lease of- the petitioner from the Jail 
where he had been detained. We said 
at that time that we would give rea~ 
Sons for our said order later on. We 
now proceed to give those reasons. 


a Be The petitioner was detained 
under an order dated August 17, 1971 
passed by the District Magistrate, 24 
Parganas in exercise of powers con- 
ferred’ by sub-section (1) read with 
sub-section (2) of Section 3 of the 
Maintenance of Internal Security Act, - 
XXVI of 1971. The order stated that 
the District Magistrate was satisfied 
with regard to the petitioner that it 
was necessary to detain him under the 
said Act with a view to preventing him 
from acting in any manner prejudicial 
to the maintenance of public order. 
In consequence of the said order the - 
petitioner was arrested on August 31, 
1971 and detained in Jail. At the time 
of the arrest he was served with the 
grounds for his detention. On August 
19, 1971, the District Magistrate report- 
ed the petitioner’s case to the State 
Government and the State Govern- 
ment approved of the said order on 
August 24, 1971. On September 21, 
1971, the Government placed the peti- 
tioner’s case before the Advisory Board. 
On that day, the Government received 
a representation made by the Petitioner 
which representation was considered 


1972 


by the Government and was rejected 
by it on October 8, 1971. The Advisory 
Board submitted its report to the 
Government on November 5, 1971 hold- 
ing that there was sufficient cause justi- 
fying the said order and the petitioner’s 
detention thereunder. The Govern- 
ment thereafter confirmed the said de- 
tention order on November 18, 1971 
and communicated that decision to the 
petitioner the next day. 


3. On these facts Mr. Goswami, 
appearing amicus curiée for the peti- 
tioner, frankly conceded zhat he was not 
in a position to discover any legal in- 


firmity either in the said order or the. 


various steps taken by the detaining 
authorities following thet order. 


4. He, however, raised two con- 
tentions in his challenge to the validity 
of the impugned order and the peti- 
tioner’s detention th2reunder. His 
first contention was that ground No. 2 
of the grounds of detention did not 
relate to the question of maintenance 
of public order and at kest could have 
relation to the question >f maintenance 
of law and order. Ground No. 2 runs 
as follows: 


"On 28-6-71 at about 19.30 hours 
vou and some of your associates being 
armed with deadly weapons raided the 
houses of Jitendra Nath Ghosh and 
Bankim Chandra Dutta both of Natun 
Bazar, P. S. Bashirhet and forcibly 
snatched away their D. B. guns after 
putting the inmates of the house into 
instant fear of deatk and grievous 
hurt. You thereby created much panic 
in the locality and disturbed public 
order.” l 


The argument was that these allegations 
amounted at best to threats to in- 
dividuals with a view to rob them of 
their double barrelled guns and that 
since the said alleged acts were com- 
mitted not in any public place but with- 
in the two houses, they: could not fall 
within the realm of public order. That 
eround therefore, was extraneous to 
the act, and being so, vitiated the sub- 
jective satisfaction said to have been 
reached by the detatning authority. 
In support of the argument counsel re- 
lied on Pushkar Mukherjee v. West 
Bengal, (1969) 2 SCR 635 = (AIR 1970 
SC 852) and Nagendra Nath Mondal v. 
State of West Bengal, AIR 1972 SC 665 
at p. 667. 


5. In the view, however, we 
take on the second contention raised 


- wee 
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by counsel, which we will immediately 
set out, it is not necessary for us to 
examine and decide this contention. 


6. As stated earlier, the second 
ground for detention was in respect of 
the incident alleged to have taken.place 
on June. 28, 1971 . when the petitioner 
accompanied by some-of his companions 
was said to have raided the houses of 
the said Jitendra Nath Ghosh and 
Bankim Chandra Dutta and snatched 
away guns belonging to them. The 
petitioner’s contention was that this 
allegation was false and baseless. since 
he could not have committed the afore- 
Said acts as he was actually in police 
custody on that. day. This factual con- 
tention was first taken by him in his 
representation to the Government in 
which he had specifically stated that 
he was arrested by the police on June 
27, 1971 and was in police custody on 
June 28, 1971, the day when he was 
supposed to have committed the acts 
alleged in ground No. 2 of the grounds 
for detention. In the present writ peti- 
tion, he once again raised the identi- 
cal contention stating that he was 
arrested on June 27, 1971 by Bashirhat 
police and was sent to Bashirhat jail 
and from there to Alipore jail, and 
finally to the Dum Dum Central Jail. 


T. The State Government had 
thus clear notice of the factual conten- 
tion raised by the petitioner, first, in 
his representation and again in this 
writ petition. Ifthe petitioner’s conten- 
tion were to be accepted, ground No. 2 
must necessarily be held to be  base- 
less as it would be obviously impossi- 
ble for the petitioner to have committ- 
ed the acts alleged in that ground, a 
ground upon which the detaining au- 
thority was said to have reached his 
subjective satisfaction that it was 
necessary to detain him with a view to 
preventing him from acting in a manner 
prejudicial to the maintenance of public 
order. That satisfaction was clearly 
arrived at inter alia from the acts 
alleged to have been committed by the . 
petitioner on June 28, 1971. 


8. The only answer to such a 
specific plea in the Government’s coun- 
ter-affidavit was a bare denial of “vari- 
ous facts and allegations stated by the 
petitioner in his writ petition”, and an 
equally bare assertion that the impu- 
gned order was made bona fide and in 
accordance with law. Such a vague 


answer is neither a proper nor an 
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adequate reply in disproof of the spe- 
cific allegation made twice by the peti- 
tioner.- That allegation, therefore, 
remains unanswered and must conse- 
quently be accepted in the absence of 
any cogent reply thereto. ` 


9. Ground No. 2, consequently, 
must be held to be one upon which 
the District Magistrate could not possi- 
bly base his subjective satisfaction 
required by the Act. It is by now 
well-settled that in cases dependent on 
subjective satisfaction if it is found 
ithat one of the grounds for detention 
is extraneous or is factually baseless, 
the order must fail, ‘since it is 1mpossi- 
ble in such cases to predicate upon 
which of the grounds the concerned au- 
thority had reached its satisfaction or 
whether it would have reached the 
satisfaction without or irrespective of 
the ground which fails. That being 
the position, we must sustain the peti- 
tioner’s contention that the order was 
bad and so toc his detention. 

10. For the reasons aforesaid, 
the writ petition is allowed and the 
impugned order and the petitioners 
detention thereunder are declared to 
be bad in law. 

Writ petition allowed. 


AIR: 1972 SUPREME COURT 2134 
(WV 59 C 400) 
J. M. SHELAT AND H. R. 
KHANNA, JJ. 


Sasthi Chandra Roy, Petitioner v- 


The State of West Bengal, Respondent. 


Writ Petn. No. 465 of 1971, D/- 
24-4-1972. 


West Bengal (Prevention of Vio- 
lent Activities) Act (Pres. Act 19 of 
1970), S. 3 — Detention order under— 
Grounds specifying acts likely to dis- 
turb public order falling under S. 3 (2) 
(b) or (d) — Validity. (X-Ref: Consti- 
tution of India Arts. 22, 32 & 226). 

The grounds of detention served 
on the petitioner set out two incidents 
of 1-12-1970 and 16-4-1971 in which 
the petitioner along with others was 
involved in setting fire to the school 
property and its building, placing a 
bomb in the school premises accompa- 
nied by threats to the teaching staff 
which resulted in closing the school 
indefinitely on its reopening day. With 
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regard to the second incident a police 
case had been started on the F.LR. of 
the Head Master but the petitioner 
was released on conditional bail. While 
on bail he was served with the deten-. 
tion order. He then made a represen- 
tations to the Government attaching 
thereto a good character Certificate ob- 
tained from the Head Master after the 
above incident. After considering the 
representation the Government reject- 
ed it and the order of detention was 
confirmed by the Advisory Board. 


Held that the acts alleged against 
the petitioner constituted disturbance 
of public order or at any rate likely to 
disturb public order and fell under 
S. 3 (2) (b) and (d). The order of de- 
tention was, therefore, valid and nei- 
ther the fact of the petitioner having 
been granted conditional bail nor the 
fact of. his having procured the said 
certificate could by themselves further 


_his contention that the impugned order 


was passed on baseless or false allega- 
tions. so as to affect the validity of the 
order. (Paras 4, 5) 


Mr. Jagmohan Khanna, Advocate, 
amicus curiae, for Petitioner; Mr. G. L. 
Mukhoty, Advocate and Mr. G. S. Chat- 
terjee, Advocate for M/s. Sukumar 
Basu and Co., for Respondent. 

The following Judgment of the 
Court was delivered by 

SHELAT, J.:— This petition under 
Art. 32 of the Constitution is directed 
against the order of detention, dated 
May 7, 1971, passed by the District 
Magistrate, Jalpaiguri under sub-sec- 
tion (1) read with sub-sec. (3) of sec- 
tion 3 of the West Bengal (Prevention 
of Violent Activities) Act, being Presi- 
dent’s Act XIX of 1970. The impugn- 
ed order recited that the District Magis- 
trate was satisfied that with a view to. 
preventing the petitioner from acting 
in a manner prejudicial to the main- 
tenance of public order it was neces- 
sary to detain him. In pursuance of 
the said order, the petitioner was arres- 
ted on May 9, 1971. The said order was 
thereafter approved by the West Ben- 
gal Government under sec. 3 (4) on 
May 17, 1971. As provided by the Act, 
the State Government placed the peti- 
tioner’s case together with all the rele- 
vant materials before the Advisory 
Board on June 7, 1971. On June 8, 1971, 
the Government received the peti- 
tioner’s representation against his 
said detention. On July 1, 1971, the 
Government ‘rejected it being satisfied 
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that the order was valid and prorer. 
On July 1, 1971, the Government r- 
warded the said representation to -he 
Advisory Board. The petitioner’s case 
in the said representation was that ~he 
grounds of detention furnished to tim 
at the time of his arrest were false end 
were invented for the sole purpose of 
detaining him without z trial. He also 
alleged there that in the first informa- 
tion report sent by the Head Master of 
Maynaguri High School. on the besis 
of which a police case was starzed 
against him and certain other perscns, 
there was no mention cf his or eny 
other name. The said first information 
report did not also contain any alleza- 
tion that he and those others with Lim 
had under threats prevented: the staff 
of the said school from offering any 
resistance to him and Kis companicns. 
He also forwarded with the said repre- 
sentation a certificate of good conduct 
dated May 17, 1971 issu2d by the H=ad 
Master of the said school. The Advisory 
Board gave a personal hearing to the 
petitioner but after hearing him and 
considering the said representation to- 
gether with the other materials placed 
before it, submitted its report, acecrd- 
ing to which there was sufficient cause 


justifying the issuance of the said 
order and the petitiorer’s detention 


thereunder. Upon receipt of the said 
report, the Government confirmed by 
its order dated July 29, 1971, the caid 
order of detention and the continua- 
tion of the petitioner’s äetention there- 
under. That order was communiceted 
to the petitioner on July 30, 1971. 


2. The grounds of detention 
served upon the petitioner were two. 
The first was that on December 1, 1370, 
sometime after mid-night, the peti- 
tioner along with certain other persons 
after breaking open the doors entered 
into the room of the Head Master of 
the Maynaguri Higher Seconcary 
School and set fire to books, regist=rs, 
a type-writer, furniture etc. causing 
heavy damage to the school, and pleced 
thereafter a bomb in tne school pre- 
mises thereby endangering the live: of 
the teaching staff and the students. The 
second was that on April 16, 1971 at 
about 11 hours the pet-tioner together 
with certain other persons once again 
made a forcible entry into the said 
school, preventing urder threats the 
members of the school staff from ofer- 
ing any resistance to him and his 
companions and then set fire to the 
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school building. The result of the afore- 
said acts was that the school had to be 
closed down for an indefinite pericd. 


de Tt appears that in connection 
with the incident set out in the second 
ground, the Head Master of the said 
school had lodged the said first infor- 
mation report that very night, setting 
out therein the fact of the school hav- 
ing been set fire to by some miscreants, 
as also the fact that he and the other 
members of the staff had been able to 
extinguish the fire and thereby save 
the school building. The said report 
recited that the school had been re- 
opened that very day after the vaca- 
tion but had to be closed for an indefi- 
nite period owing to the aforesaid inci- 
dent. It further stated, presumably 
with reference to the earlier incident 
of December 1, 1970 set out in the 
first ground of detention, that repeated 
acts of arson to the school building had 
alarmed him and the other teachers 
and that they apprehended recurrence 
of such incidents and total destruction 
of the school building and requested 
stationing of an armed guard at the 
school to prevent such incidents. 


4. Tt is true that in the first 
information report the names of the 
miscreants were not given. That might 
be either because the school building 
was set fire to after the Head Master 
and the other members of the staff had 
left or because the Head Master re- 
frained from doing so out of fear. On 
the filing of the said first information 
report, however, a police case No. 27, 
dated April 16, 1971 under Sec. 436 
read with Sec. 506 of the Penal Code 
was filed in the Court of the Sub-Divi- 
sional Magistrate, Jalpaiguri being 
G. R. No. 956 of 1971 and five persons 
including the petitioner had been plac- 
ed before the Magistrate, who granted 
them bail on April 21, 1971 on condi- 
tion that they reported at the police 
station thrice a week. It is also a fact . 
that the petitioner had obtained a cer- 
tificate of good character from the 
Head Master on May 17, 1971, that is 
to say, after he had been placed under 
arrest under the impugned order. That 
certificate, as aforesaid, was attached 


-by him with his said representation 


which he made to the Government. 
But neither the fact of the petitioner 
having been granted bail nor his ob- 
taining the said certificate can affect 
adversely the validity of the order of 
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detention made on May 7, 1971 when 
the petitioner was at large and was not 
in jail custody. Likewise, the fact of 
the petitioner’s having obtained a good 
character certificate after the incidents 


referred to in the grounds of detention 
cannot affect the validity of the impu- ` 


gned order. Assuming that the certi- 
ficate was genuinely given by the Head 
Master and not out of fear of evil con- 
sequences if it were refused by him, 
that certificate together with the peti- 
tioner’s said represéntation was first 
before the Govérnmeént and then be- 
fore the Advisory Board. Yet, the Gov- 
ernment rejected the representation 
after considering all the materials be- 
fore it and the Board also, notwith- 
standing the petitioner’s aforesaid al- 
legations in that representation and the 
said certificate, came to the conclusion 
that there was sufficient cause justify- 
ing his detention. That being the- posi- 
tion, neither the fact of the petitioner 
having been granted conditional bail 
nor the fact of his having procured the 
Said certificate could by themselves 
further his contention that the impugn- 
ed order was passed on baseless or 
false allegations. ' 


3: The two incidents set out in 
(the grounds for detention would clear- 
ly fall. under Sec. 3 (2) (b) and (d) of 
the Act. The alleged setting of fire 
to the school building on April 16, 1971, 
accompanied ‘by threats to the mem- 
bers of the school staff to prevent them 
from offering any resistance, was clear- 
ly aimed at seeing that the school did 
not re-open and carry on its usual edu- 
cational activity. There can scarcely 
be any -doubt that placing a bomb in 
the school premises and attempting to 
destroy the school building itself must 
obviously cause scare and alarm not 
only amongst the pupils and the 
teachers but also amongst the parents 
and guardians of such pupils ` who 
would not venture to send their wards 


to the school for fear of their personal — 


safety. Such acts must be held to con- 
stitute disturbance of public order or 
at any rate acts which were likely to 
‘{disturb public order, thus, falling under 
Sec. 3 (2) (b) and/or its sub-clause (d). 


6. None of the contentions 


urged on behalf of the petitioner can 


thus be sustained. The petition must, 
‘therefore, stand dismissed. 
Petition dismissed 





Kanungo & Co. v. Collector, Customs, Calcutta 


A.I.R. 


AIR 1972 SUPREME COURT 2136 
(V 59 C 401) | 


(From Calcutta: (1965) 69 Cal. W.N. 
993) 


S. M. SIKRI, C. J., A. N. RAY AND 
M. H. BEG, JJ. 


. M/s. Kanungo and Co., Appellant 
v. The Collector of Customs, Calcutta 
and others, Respondents. 


_ -Civil Appeal No. 468 of 1970, D/- 
7-2-1972. 


(A) Natural Justice — Proceedings 
under S. 167 (8) of Sea Customs Act — 
All the material on which the Customs 
Authorities have relied set out in show 
cause. notice issued to person concern- 
ed — Principles of natural justice do 
not require that the persons who have 
given information should be examined 
in the presence of the person concern- 
ed or should be allowed to be cross- 
examined by him on the statements 
made before the Customs Authorities. 
(X-Ref: Sea Customs Act (1878), S. 167 


(8)) 2 (Para 12) 
(B) Sea Customs Act (1878), S. 167 
(8) — Confiscation of . watches on 


ground that they have been illegally 
imported — Customs Authorities falsi- 
fying in many particulars the story 
put forward by the person concerned 
— Burden of proof on Customs Autho- 
rities is discharged — Onus of proof 
that the watches were lawfully import- 
ed shifts on to the person concerned 
after the Customs Authorities inform 
the person concerned the results of the 
enquiries and investigation. (1965). 69 
Cal. W.N. 993 Affirmed. (Paras 13, 14) 


(C).Sea Customs Act (1878), S. 167 
(8) — legal import — Evidence. 


_ A false denial can be relied on by 
the Customs Authorities for the pur- 
pose of coming to the conclusion that 
the goods had been illegally imported. 
(1962) Supp. 1 S.C.R. 358 Relied on. 


- However where the accused con- 
tends that the watches confiscated 
from him were received by him from 
customers for repairs then the onus on 
the Customs Authorities to prove that 
the watches had been illegally import- 
ed cannot be said to have been dis- 
charged by making a statement that al- 
most all the persons from whom 
the said’ watches were alleged to have 
been received made more or less stereo- 

typed statements. i 
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show that the invoice and bill of ertry 
produced by the accused has nothing 
to do with a particular piece of wetch 
then mere fact that the watch was:not 
shown ‘in -the stock reg:ster would not 
be material for showing that it nad 
been illegally imported. 
dg (Paras 16, 17) 
Cases Referred: Chronological Paras 
(1962) Supp 1 -SCR 358=(1962) 2. 
SCJ 286, Issardas Deulat Ram 
v. Union of India 15 


M/s. A. N. Sinha and P. K. Mukh- - 


erjee, Advocates, for Appellant; M/s. 
B. D. Sharma, P. L. Juneja and © P- 
Nayar, Advocates, for Respondents 

= The following Judgment of the 
Court was delivered by 

_ SIKRI, C. J.:— Tais is an appeal 
by certificate granted to the appellant 


by the Calcutta High Court agains- its 
fudgment, in appeal, reversing the 


decision of the Single cudge who had 


quashed the order dated June 15, 1963, 
passed by the Additional Collector of 
Customs, Calcutta, confiscating 280 
watches of the appellant under S. 167 
(8) of the Sea Customs Act, read with 
§. 3 (2) of the Imports and Exports 
(Control) Act, 1947. 


2 The relevant. facts for the 
determination of the points raised be- 
fore us are as follows: The appellant is 
a firm carrying on business as dealer, 
importer and repairer of watches. The 
appellant’s premises at 129, Radha Ba- 
zar Street, Calcutta, were searched on 
October 17, 1959, under a search war- 
rant issued by the Chief Presidency 
Magistrate, Calcutta. In the course of 
the search, the Customs authorities 
seized 390 pieces of watches and took 
them away. By an order dated Janu- 
ary 27; 1960, the Assistant Collectcr of 
Customs released 43 watches out of 
the 390 watches which had been se-zed. 
On September 5, 1960. he released 64 
more watches, and on January 11, 1961, 
he released another three watches and 
confiscated the remaining 280 pieces of 
wrist. watches. 

3; The appellart filed an ap- 
peal before the Additional Collecter of 
Customs who quashed the confiscation, 
without going into the merits of cther 
grounds, as according to him princ-ples 


of natural justice had.not been com-. 


plied with in the case. - 


4. A fresh notice was tkere- 
after served on the appellant to show 


‘watches. 


Kanungo & Co. v. Collector, Customs, Calcutta {Prs. 1-5] S. C. 2137 
So also in absence of anything to. 


cause why the watches seized should 
not be confiscated. The appellant 
thereupcen filed a petition in the High 
Court challenging the initiation of 
fresh proceedings in respect of the 280 
A consent order was -made 
by the High Court, and in pursuance 
of that.order the Deputy Collector of 
Customs decided certain preliminary 
issues against the appellant, on April 
19, 1962. Aggrieved by this decision, 
the appellant filed another petition in 
the High Court. Before the High Court 
Mr. Kar, counsel for the Customs, 
agreed to certain clarifications, name- 
ly, (1) that-if the petitioner (appellant) 
is found guilty of having violated the 
order under S. 3 of the Imports and 
Exports (Control) Order made in 1955, 
and (2) if it be found to have import- 
ed watches across the customs fron- 
tiers ‘as notified under S. 3A of the Sea 
Customs Act, then only the charge will 
be taken as established. On these clari- 
fications the High Court held that the 
charge levied against the appellant did 
not suffer from vagueness, as com- 
plained by the appellant. The High 
Court concluded: 


“With the two clarifications made 
in the charge the adjudication against 
the petitioner should now proceed. ` 
Subject to the clarifications as herein- 
before made, I discharge the Rule. Let 
the adjudication proceedings against 
the petitioner now proceed on the char- 
ges as hereby clarified. There will be 
no order for costs. 


= The adjudication proceedings have 
been held up for long long years and I 
direct the respondents customs autho- 
rities tc finish the adjudication pro- 
ceedings as early as possible.” 
This order was passed on March 7, 
1963. l 


5. Tt appears that the Customs 
Authorities sent a memo, dated May 
17, 1963, directing the appellant to 
show cause against the seizure of 280 
pieces cf wrist watches by the Customs 
Department. On May 25, 1963, the ap- 
pellant sent its reply to the memo. The 
appellant first contested the jurisdic- 
tion of the Assistant Collector, and 
after raising some legal objections, sta- 
ted in para 6 as follows: 

“We have - sufficiently explained 
our lawful acquisition and our legal 
possession of the said wrist watches in 
our various explanations submitted to 
you from time to time and we refer 
you to our explanation dated 22-8-1960, 
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2-2-1960, 27-4-1962, 20-3-1962, 6-2-1962 
to you and also to our explanation con- 
tained in our petition filed before you.” 
In para 8 of its reply, the appellant 
asserted that principles of natural jus- 
tice had been violated. In para 10 i 
was alleged that “the Customs Depart- 
ment has not been able to produce any 
evidence that the said goods are smug- 
gled goods or that these goods have 
been brought across any Customs from 
Frontier of India or in violation of any 
of the provisions of Sea Customs Act or 
in violation of any of the notification 
under that said Act.” 


6. On June 15, 1963 (Order 
issued on August 7, 1963) the Additiona! 
Collector, after giving reasons, passed 
an order confiscating the watches 
under S. 167 (8) Sea Customs Act, read 
with S. 3 (2) of the Imports and Ex- 
ports (Control) Act, 1947. After refer- 
ring to the history of the litigation and 
the reply of the appellant, dated May 
25,.1963, it was stated in the order that 
on June 13. 1963, the appellant com- 
pany was. granted a personal hearing 
when its representatives desired to be 
furnished with the details of the en- 
quiries conducted by the Customs 
House. The Additional Collector of 
Customs also referred to their conten- 
tion that the watches had been pur- 
chased between 1956 and 1959 and they 
had produced vouchers for the same 
and as such they had been able to 
establish that the watches had not 
been obtained by them in an illegal 
way. 


T; The Additional Collector 
gave the following reasons for coming 
to his conclusions: 


“The party originally sought to 
connect the watches under seizure with 
certain transactions some of which 
have been found on enquiry to be false 
and fictitious. The result of the en- 
quiries and the evidence on which the 
charges were framed were made known 
to the party specifically under paras 6 
to 19 of the Show Cause Notice. The 
party in his reply to the show cause no- 
tice has merely denied the charges but 
could not make any submission in re- 
buttal of those specific 
The watches under seizure are of fore- 
ign origin. The cash memos and vou- 
chers etc. produced by the party in 
disclosure of his knowledge about the 
source from which these watches were 
obtained and in proof of their licit 
source have been found on enquiry to 


allegations. ` 


_ « 
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þe fa_se and fictitious. Besides in res-= 
pect of 11 pieces of watches (Item Nos- 
22, 34, 65, 66, 74, 80 & 95 of the inven- 
tory) no document whatsoever showing 
their licit source could be produced. It 
is clear that these watches could not 
have been legally imported. I there- 
fore hold that these watches were im- 
ported into India clandestinely from 
a foreign country and the party made 
a désparate attempt to connect these 
watches with some false and fictitious 
transactions.” 


8. The appellant then filed a 
writ petition challenging this order. 
Banerjee, J., quashed the order on the 
ground that the Customs authorities 
had failed to prove that the appellant 
had imported the writ watches without 
valid licence from beyond the Cus- 
toms -rontiers of India. 


9, The High Court (Bose C. J. 
and B. C. Mitra, J.) allowed the appeal. 
The High Court held that the onus of 
proof that the wrist watches were law- 
fully imported had shifted on to the ap- 
pellant after the Customs Authorities 
had irformed the appellant of the re- 
sults of the enquiries and investigations 
regarding the claim made by it with 
regard to the possession of the said 


watches, and this onus the appellant 


had failed to discharge. - The 


Court observed: 


High 


“The watches were seized from the 
possession of the respondent No. 1 (ap- 
pellant) who had not obtained a licence 
or a customs clearance permit for im- 
portation of the same. They were of 
foreiga make and must have been im- 
ported across the customs frontier. The 
explanations offered by the respondent 
No. 1 regarding its coming into posses- 
sion of the same between 1956 and 
1957 were found, upon enquiries by 
the customs authorities, to be false, the 
result of these enquiries were com- 
municated to the respondent No. 1 who 
was thereafter heard by the adjudicat- 
ing officer. Yet no attempt was made 
by the respondent No. 1 to substan- 


tiate its claim regarding lawful impor- 


tation of the watches. In this same 
matter, the respondent No. 1 came to 
this court twice previously with writ 
petitions, for relief, and appropriate 
reliefs were granted to it. Yet it fail- 
ed to satisfy the customs authorities 
that 230 watches were not imported in 
violation of the statutory restrictions. 
The customs authorities came to the 
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conclusion that the said 280 watcies 
were illegally imported and thereupon 
made an order for confiscation of she 
same. It is not for this court, in exer- 
cise of its jurisdiction under Art. 226 
of the Constitution, to revise, set aside 
or quash this order, in the facts of this 
case.” l 


10. The High Court granted the 

certificate under Art. 133 (1) (a) and (b) 
of the Constitution anc the appea is 
now before us. 


11. The Tearned counsel for 
the appellant contendec that the bur- 
den on the Customs Authorities nas 
not been discharged. He urged that 
there was‘no evidence that the watches 
had not been brought into India law- 
fully. He urged, secondly, that the 
impugned order wrongty placed the 
burden on the appellart, thirdly, that 
the impugned order was made in con- 
travention of natural justice; and 
fourthly, that there was no evidence 
that watches had been imported in 
contravention of law. 


12. We may first deal with the 
question of breach of ratural -jusfice. 
On the material on record, in our epi- 
nion, there has been no such breach In 
the show-cause notice issued on August 
21, 1961, all the material on which the 
Customs Authorities have relied was 
set out and it was ther for the apdel- 
lant to give a suitable explanation. The 
complaint of the appellant now is -hat 
all the persons from whom enquiries 
were alleged to have been made by the 
authorities should have ‘been produced 
to enable it to cross-exemine them. In 
our opinion, the principles of natural 
justice do not require that in matters 
like this the persons who have grven 
information should be examined in the 
presence of the appellant or shoulc be 
allowed to be cross-examined by them 
on the statements made before the Cus- 
toms Authorities. Accordingly we hold 
that there is no force in the third eon- 
tention of the appellant. 


13. There is alsc no force in the 
second point because we do not read 
the impugned’order as. having wrong- 
ly placed the burden on the appellant. 
What the impugned order does is shat 
it refers to the evidence on the record 
which militates agains: the version of 
the appellant and. then states that the 
appellant had not been able to meet. the 
inferences arising therefrom. In our 
opinion, the High Court was right in 





` have 
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holding that the burden of proof had 
shifted on to the appellant after 
the Customs Authorities had informed 
appellant of the results of the enquiries 
and investigations. 

Oo ll This also disposes of the 
first point. As we have said, the bur- 
den was on the Customs Authorities 
which they discharged by falsifying in 
many particulars the story put forward 
by the appellant. 

15. Coming to the fourth point, 
we are of the opinion that, except for 
certain items there is evidence in 
favour of the conclusion of the High 
Court. It cannot be disputed that a 
false denial could be relied on by the 
Customs Authorities for the purpose of 
corning to the conclusion that the goods 
had been illegally imported. In Issardas 
Daulat Ram v. Union of India, (1962) 
Supp 1 SCR 358 at p. 363 the credibi- 
lity of the story about the purchase of 
gold from certain parties was treated 
as a relevant piece of evidence. 

16. It, however, seems to us 
that there is something to be said for 
the appellant in respect of 54 pieces of 
watches which are stated to have been 
received by the appellant for correc- 
tion and repair. In Paras 8, 9 and 10 
of the show-cause notice it was stated 
as follows: 

“8 Of the persons from whom the 
said 54 pes. of watches are alleged to 
been received for correction and 
repair, almost all of them made more ' 
or less sterotype statements on the 
following lines. . 

(a) That the watch in question 
was imported into India by a relative 
who had arrived from East Pakistan. 

(b) That the watches were present-. 
ed to him/her by a relative. 

(c) That the watch was new at the 
time of presentation but not keeping 
correct timé. 

(da) That the watch was given to 
the M/s. Kanungo & Co. for correction/ 
repair as M/s. Kanungo & Co. were 
known to them for a long time. 

(e) That he/she was not sure about 
the watch band as he/she had asked 
M/s. Kanungo & Co. to change the band. 

(t£) That the cost for correction had ` 
not been settled but had been left to 
M/s. Kanungo & Co. 

(g) That he/she has no documentary 
evidence whatsoever in support of 
the watch in question having been 
legally imported or acquired. 
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(9) Further some parties from 
whom watches were alleged to have 
been received for repairs under Repair 
Receipts produced and which watches 
were claimed by M/s. Kanungo and 
Co. to have been “seized on 17-10-59 
have confirmed that they did never give 
any watches to M/s. Kanungo & Co. 
and neither were they in possession of 
any repair receipts but that they have 
been falsely implicated. ' 

(10). For the . reasons mentioned 
heretofore the bona fide of the correc- 
tion slip and Repair Receipt Books 
cannot be:accepted and only goes to 
show that M/s. Kanungo & Co. have as 
an afterthought made an attempt to 
satisfactorily account for 54 pieces of 
watches which are in fact not covered 
by any documentarry evidence to esta- 
blish legal acquisition or legal importa- 
-tion and there are reasons to believe 


prima facie that these 54 watches were 


illegal imported into India.” 

In our opinion it would be impossible 
for a watch-repairer to produce any 
further evidence in order to justify 
possession of watches. A watch-re- 
pairer cannot be expected to go into 
the history of the acquisition of a 
watch when it is given for repair. The 
onus being on the Customs Authorities, 
the type of the statements mentioned 
in Para 8 cannot be held to be suffi- 
cient to discharge the onus which- lay 
on them Further, no indication has 
been given in Para 9 as to how many 
parties had stated that they never gave 
any watches to the appellant. The ap- 
parent bona fides of the correction slip 
and receipt book mentioned in Para 10 
could not be ignored on the reasoris 
given by the Customs. Authorities. 
Para 10 proceeds on the basis that the 
onus is on the appellant to prove that 
the watches had not been illegally im- 
ported. ©. - 


17. -There fs also one wrist 


watch mentioned on Para 18, which 


in our opinion has been wrongly con- 
fiscated. In Para 18 it is stated: 7 


_ “18. 1 piece Romer wrist watch 
(Item 51 of the inventory) was claimed 
by M/s. Kanungo & Co. to have been 
imported from M/s. Romar: Watch Co. 
Switzerland under Factory Invoice No. 
1007/PM/JN dated 8-2-55 and cleared 
under Bill of entry No. Cash 1857 
dated 9-2-55. This 1 piece was not 
shown in the stock Register of M/s. 
‘Kanungo & Co. for 1958-59 where the 
balance shown was ‘Nil’ and as such 
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the watch seized could not possibly be 
the same watch as was imported by 
M/s. Kanungo & Co. and had been 
illegally imported into India.’ 

The fact that it was not shown in ther. 
Stock register is. not material to show 
that it had been illegally imported. It 


- is not stated by the Authorities that 


the invoice and the bill of entry had 
nothing to do with this watch. 


18. Accordingly, we allow the 
appeal in part and quash the order 
dated June 15, 1963, regarding the 
confiscation of 54 watches mentioned 
in Para 8 and -the-one watch mention= 
ed in Para 18 of the show-cause notice. 
There will be. no-order as to. costs in 
this appeal, : ae 

mo 8 Order accordingly, 
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(V 59 C 402) 

J. M. SHELAT, H. R. KHANNA AND 

l K. K. MATHEW, JJ. 

Satya Sundar ` Sen, Petitioner v. 
The State. of West Bengal, Respondent. 

‘Writ Petn. No. 342 of 1971, D/- 
3-2-1972. ai 

W.B. (Prevention of Violent Acti- 
vities) Act, 1970 (President’s Act 19 of 
1970) S. 3 — Application of mind by 
detaining authority. 


_ (Per majority, Shelat J. contra) 


Use. of the. word “or” in the ex- 
pression “with a view to preventing 
him from .acting in any manner pre- 
judicial to the security of the State or 
the maintenance of public order” in 
the order of detention does not neces-= 
sarily show that the detaining autho- 
rity has not applied its mind. The 
order is not invalid on that ground. 

pk (Para 4) 
Cases Referred: Chronological Paras 


(1972) Writ Petn. No. 322 of 1971, 
D/- 3-2-1972 (SC),. Ananta 
. Mukhi v. State of West Bengal 1,4 
` The. Judgment of the Court was 
delivered by _ 


SHELAT, J.:— ‘The order of de- 
tention impugned in this petition 
is in identical terms as the one in 
Writ Petition 322 of 1971; D/- 3-2- 
72 (S.C) (Ananta Mukhi v. The 


- State of West Bengal). For the reasons 
-given in 


the judgment in that 
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be held to be bad. Consequently, the 
respondent State is directed to release 
the petitioner and set him at liberty 
forthwith. ad : 

rere KHANNA, J.:— (For him- 
self and Mathew J.). This is a petition 
through jail under Art. £2 of the Consti- 
tution of India for the issuance of a writ 
of habeas corpus by Satya Sundar Sen 
who has been ordered zo be detained 
under Sec. 3 of the West Bengal (Pre- 
vention of Violent Activities) Act, 1970 
(President’s Act No. 19 of 1970). 

3. The order of detention which 

was made against the pecitioner reads as 
. under: l 


“Whereas I am satisfied with res- 
pect to the person known as Shri Satya 
Sunder Sen alias- Mathur Sen, son of 
late Amulya: Ratan Sen of Lalbazar, 
Dubrajpur, P.S. Dubrajpur, Dt. Bir- 
bhum, that with a view to preventing 
him from acting in any manner preju- 
dicial to the security of the State or 
the maintenance of public order, it is 
necessary so to do. I, therefore, in 
exercise of the powers conferred by 
sub-section (1) read with sub-section 
(3) of section 3 of the West Bengal 
(Prevention of Violent Activities) Act, 
1970 (President’s Act No.-19 of 1970), 
make this order directing that the said 
Shri Satya Sundar Sen alias Mathur 
Sen be detained. 

l Given under my hand and seal of 
office. i 
Sd/- M. Gupta 
10/6/71 
District Magistrate, Birbhum.” 
4. The petition has been resist- 
ed on behalf of the ressondent and the 
affidavit of Shri Chandi Charan Bose, 
Deputy Secretary Home (Special) De- 
partment, Government of West Ben- 
gal has been filed in cpposition to the 
petition. f 
Mr. Francis, who has argued the 


case amicus curiae on behalf of the. 


petitioner, has raised cnly one conten- 
tion. It is urged that the order of de- 
tention made against the petitioner by 
the District Magistrate shows an ele- 
ment of casualness and absence cf due 
application of mind, as according to 
the order the petitioner was detained 
‘ith a view to prever:ting him from 
acting in any manner prejudicial to the 
security of the State or the maintenance 
of public order”. It is urged that the 
use of the word “or” in the order shows 
that the detaining authority was not de- 


| Firoj Farukee v. State of W. B. (Shelat J.) [Pr. 1] S. © 2141 
petition the impugned order must. 


finite regarding the ground of deten- 
tion. Similar argument was advanced 
before.us in the case of (Writ Petition 
No. 322 of 1971, D/- 3-2-1972 (SC)) and 
was rejected. It has been held by us 


. that the use of the. word “or” in the 


detention order would not introduce.an 
infirmity as might justify the quashing 
of that order. 
5. The petition consequently 
fails and is dismissed. 
BY THE COURT 


6. In view of the opinion of 
the majority, the Writ Petition is dis- 
missed. . 

‘Petition dismissed. 
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(V 59 C 403) 

J. M. SHELAT, H. R. KHANNA AND 
MATHEW, JJ. 

Firoj Farukee, Petitioner v. The 


State of West Bengal, Respondent. 


Writ Petition No. 418 of 1971, D/- 
3-2-1972. 


W. B. (Prevention of Violent Acti- 
vities) Act, 1970 (President’s Act 19 of 
1970), S. 3 — Application of mind by 
detaining authority. . 

(Per majority, Shelat J. Contra) — 


Use of word “or” in the expression 
“with a view to preventing him from 
acting in any manner prejudicial to the 
security of the State or the maintenance 
of Public Order” in the order of deten- 
tion does not necessarily show that 
the detaining authority has not applied 
its mind., The order is not invalid on 
that ground. (Para 6) 
Cases Referred: Chronological Paras 
(1972) Writ Petn. No. 322 of 1971, 

D/- 3-2-1972 (SC), Ananta 
Mukhi v. State of West 
Bengal 1, 6 


Mr. Santokh Singh Advocate, 
amicus curiae, for Petitioner; Mr. D. 
N. Guhathakurtha, Advocate and Mr. 
G. S. Chatterjee, Advocate for M/s. 
Sukumar Basu and Co., for Respondent. 

The following Judgment. of the 
Court was delivered by 


SHELAT, J.:— The order of de- 
tention impugned in this petition is in 
identical terms as the one in Writ Peti- 
tion 322 of 1971, D/- 3-2-72 (SC) (Ananta 
Mukhi v. The State of West Bengal). For 
the reasons given in the judgment in 


BP/BP/B108/72/YPB 


` 2142 S.C. [Prs. 1-9] Firoj Farukee v. State of W. B. (Khanna J J 


. that petition the impugned order must 
be held to be bad. Consequently, the res- 
pondent State is directed to release the 
petitioner and set him at liberty forth- 
with. 

KHANNA, J. (For himself and 
Mathew, J.) 2. This is a petition 
through Jail under Article 32 of the 
Constitution of India for the issuance 
of a writ of habeas corpus by Firoj 
Farukee who hes been ordered to be de- 
tained under Section 3 of the West 
Bengal (Prevention of Violent Acti- 
vities) Act, 1970 (President’s Act No. 19 
of 1970), hereinafter referred to as the 
Act. 


3. The order of detention 
which was made against the petitioner 
reads as under: 


“ORDER 


No. 1767-C, Dated, Suri 
the 3rd May, 1971 

Whereas TI am satisfied with res- 
pect to the person known as Shri Fircj 
Farukee, son of Md. Nowman of Tika- 
para, P. S. Bolpur, Dist. Birbhum, that 
with a view ta preventing him frora 
acting in any manner prejudicial to the 
security of the State or the mainten- 
ance of public order, it is necessary so 
to do, I therefore in exercise of the 
powers conferred by sub-section (1) 
read with sub-section (3) of Section 3 
of the West Bengal (Prevention of 
Violent Activities), Act, 1970 (Presi- 
dent’s Act 19 of 1970), make this order 
directing that the said Shri Firoj 
Farukee be detained. 


Given under my hand and seal of 


office. . 
Sd/- S. L. Bose 3-5-71. 

District Magistrate, Birbhum.” 
4. The order of detention was 
made on May 3, 1971 and the same day 
the District Magistrate sent a report to 
the State Government about the passing 
of the detention order along with the 
grounds of detention and other neces- 
sary particulars. The petitioner was 
arrested “n May 95,.1971 and was 
served with the grounds of detention 
also on the same day. On May 14, 1977 
the State Government approved the 
detention order and also sent a report 
to the Central Government together 
with the ground, of detention and other 
necessary particulars. On June 3, 
‘1971 the case of the petitioner was plac- 
€d before the Advisory Board. Re- 


presentation dated June 3, 1971 made 


by the petitioner was received by the 
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State Government, on June 9, 1971. 
The said representation was considered 
by the State Government and was re- 
jected as per order dated July 1, 1971. 
The representation was forwarded by 
the State Government to the Advisory 
Board, The Advisory Board sent its 
report to the State Government on 
July 8, 1971. Opinion was expressed 
by the Advisory Board that there was 
sufficient cause for the detention of the 
petitioner. The State Government con- 
stare the order of detention on July 
, 1971. 


5. The petition has been resist- 
ed by the respondents and the affidavit 
of Shri Manoranjan Dey, 
Secretary, Home (Special) Department, 
Government of West Bengal has been 
filed in opposition to the petition. 


6. Mr. Santokh Singh who has 
argued the case amicus curiae on be- 
half of the petitioner, contends that 
the order of detention made against 
the petitioner by the District Magistrate 
shows an element of casualness and 
absence of due application of mind, as 
according to the order the petitioner 
was detained “with a view to prevent- 
ing him from acting in any manner pre- 
judicial to the security of the State 
or the maintenance of public order”. 
It is urged that the use of the word 
“or” in the order shows that the detain- 
ing authority was not definite regard- 
ing the ground of detention. Similar 
argument was advanced before us in 
the case of (Writ. Petn. No. 322 of 
1971, D/~ 3-2-1972 (SC)) and was re- 
jected. It has been held by us that 
the use of the word “or” in the deten- 
tion order would not introduce an in- 
firmity as might justify the quashing 
of that order. 


Te It has also been urged that 
the order of detention was made mala 
fide. There is, however, no material 
on the record as may justify an infer- 


ence that the order was made mala 


fide. . 
8. The petition 
fails and is dismissed. 
BY THE COURT 


9, In view of the opinion of 
the majority, the writ petition is dis~ 
missed. «- 


consequently 


Petition dismissed. 
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MATHEW, JJ. 


Janendra Nath Roy, Petitioner v. 
The State of West Bengal, Respondent. 


Writ Petition No. £89 of 1971, D/- 
24-1-1972. 


(A) Constitution of India, Art 22 
(5) — Consideration of detenu’s repre- 
sentation whether must be done be- 
fore the Government refers the cas to 
the Board. (Paras 6 & 7) 


(B) W. B. (Prevention of Violent 
Activities) Act (19 of 1370), S. la — 
Government’s reference of detenu’s 
case together with his representation 
to the Board before Gorernment’s ceci- 
Sion on representation — Validity. | 

(Paras 6 & 7) 

(A+B) The consid2ration by the 
State Government of a detenu’s repre- 
sentation is an obligation distinct from 
and independent of its ronsideratiom by 
the Board. It need not as a rule be 
done before the Goverrment refers the 
detenu’s case to the Board. Such zon- 
sideration, however, must be done with- 
out any inordinate delay. But each zase 
must depend upon its own facts. And 
the question whether tre obligation by 
the Government was cischarged ro- 
perly or not and without any incrdi- 


nate delay has to be decided upen a. 


consideration of such facts. AIR -969 
SC 1028, AIR 1970 SC 675, AIR 1972 
SC 665, Relied. on. (Paras 6 x 7) 


Where the Stace Government 
receives detenu’s representation only 
one day before the expiry of 30 Jays 
from the date of his d2tention within 
which the Government has to refer his 
case to the Advisory Board under sec- 
tion 10 of the Act together with hi: re- 
presentation it is pract-cally impossible 
for the State Government to prorerly 
and bona fide consider tihat representa- 
tion and arrive at its decision thereon 
before it refers the case to the Board. 

(Para 7) 

(C) Constitution of India, Art. 32— 

Writ petition against detention wnder 

W.B. (Prevention of Violent Activities) 

Act (President’s Act (19 of 1970) — 
Counter affidavit, who should swear. 

(Paza 8) 

The West Bengal Government has 

given the entire work relating to de- 

tention orders to one 3f its offers, 
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J. N. Rov v. State of W. B. (Shelat J.) 


' 1970. 
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who naturally has to get acquainted 
with the facts of cases coming to him. 
The Government, therefore, seems to 
consider it convenient that officer, and 
not the District Magistrate, makes the 
counter-affidavit. By the time such an 
affidavit has to be made, the record 
would have come to the secretariat, 
and therefore, it has been found more 
convenient that such an officer, rather 
than the relevant District Magistrate, 
should make the affidavit. (Para 8) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 SC 665 (V 59)= 

Writ Petn. No. 308 of 1971, D/- 

13-1-1972, Nagendra Nath Mon- 

dal v. State of West Bengal 6 
(1970) ATR 1970 SC 675 (V 57)= 

(1970) 3 SCR 225=1970 Cri LJ 

743, Jayanarayan Sukul v. State 

of West Bengal 5 
(1969) ATR 1969 SC 1028 (V 56)= 

(1969) 3 SCR 479=1969 Cri LJ 

1446, Abdul Karim v. State of 

West Bengal 5, 6 


Mr. S. Lakshminarasu, Advocate 
amicus curiae. for Petitioner, Mr. Dilip 
Sinha, Advocate, & Mr. G. S. Chat- 
terjee Advocate for M/s. Sukumar 
Basu and Co. 


_ _ The Judgment of the Court was 
delivered by 

SHELAT, J.:— This petition is for ` 
a writ of habeas corpus and is directed 
against an order of detention passed 
against the petitioner on April 16, 1971 
by the District Magistrate, Burdwan, 
under Sec. 3 (1) read with sub-s. (3) of 
the West Bengal (Prevention of Violent 
Activities) Act, President’s Act 19 of 
The order recites that it was 
passed on the District Magistrate being 
Satisfied that it was necessary to de- 
tain the petitioner with a view to pre- 
vent him from acting in a manner pre- 
judicial to the maintenance of public 
order, one of the two grounds provid- 
ed by the Act for exercise of the power 
of detention thereunder. 


2: In consequence of the said 
order, the petitioner was placed under 
arrest on April 21, 1971 and detained 
in jail. As required by the Act, he was 
served with the grounds of detention on 
that very day. The District Magistrate 
reported the case to the State Govern- 
ment on April 16, 1971 and the State 
Government thereafter on April 26, 
1971 approved the said order. On that 
day, the State Government also report- 
ed the petitioner’s detention to the 
Central Government. On May 19, 1971, 


- 
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the State Government received a re- 
presentation from the petitioner against 
his said detention. On May 20, 1971, it 
referred the petitioner’s case together 
with the said representation to the Ad- 
visory Board constituted under Sec. 9 
of the Act. On June 16, 1971, the State 
Government considered the said repre- 
sentation and rejected it. On June 28, 
1971, the Advisory Board, after consi- 
dering the petitioner’s case, made - 
report to the. State Government to the 
effect that there was sufficient cause 
for his detention. Thereupon, the State 
Government or September 6, 1971 con- 
firmed the detention order and the 
continuation of the petitioner’s deten- 
tion. The petitioner was informed of 
the Government’s said decision on Sep- 
tember 17, 1971. 


3.. The grounds for detention 
furnished to the petitioner recited four 
activities in respect of which the Dis- 
trict Magistrate was said to have been 
satisfied for passing the impugned 
order. These were: 

(a) that on July 5, 1970 at 9.25 pm. 
the petitioner and some of his associa- 
tes trespassed into the projector room 
of a cinema theatre known as Anura- 
dha Cinema Hall at Benachity, while a 
picture called ‘Yadgar was being 


shown, and threw bombs which set. 


fire to the cinema screen, caused other 


damage to the cinema property and, 


created panic and alarm among those 
watching the picture, as also the resi- 
dents of that locality; 


(b) that on July 14, 1970, at about 
9 p.m. the petitioner and his associates, 
armed with explosives, namely, bombs, 
assembled at the crossing of Ram 
Mohun Avenue and Dayananda Road, 
and with a view to cause the murder 
of Lt. Col. Chattar Singh, hurled two 
bombs at him while he was returning 
home in a jeep from his official duties, 
thereby causing multiple injuries to 
the said officer, and fear amongst the 
people of that locality; 


(c) that on March 8; 1971, at about 
9.30 p.m. the petitioner together with 
his associates, armed with deadly wea- 
pons, such as daggers, stabbed a bus 
conductor near Nehru Stadium at Dur- 
gapur and caused his immediate death, 
the reason for the said murder being 
the refusal of the conductor to fall in 
line with and promote the cause of the 
extremist political group to which the 
pet one and his associates belonged; 


its - 


A.I. R. 


(d) that cn April 5, 1971, at about 
1.30 p.m. the petitioner and his asso- 
ciates, armed again with daggers and 
other lethal weapons, trespassed into 
N. E. College Post Office at Durgapur, 
and forcing -the staff. thereof at the 
point of daggers to leave the Post 
Office, set fire to its records and fur- 
niture, thereby creating panic amongst 
the local inhēbitants.? 


4. Since the impugned order 
and the various steps taken by the de- 
taining authoz~ities enjoined upon by 
the Act appear to have been followed 
up in accordance with and within the 
specified times laid down in the Act, 
counsel appearing for. the petitioner 
raised only two contentions. These were . 
(1) that the State Government was in 
error in referring the petitioner’s case 
together with his representation to the 
Advisory Board before it decided on 
the said representation, and that that 
fact rendered the continuation of the 
petitioner’s detention illegal, and. (2) 
that the allegations made in the grounds 
of detention were motivated, and that 
therefore, the reasons for. detention 
pat extranecus and irrelevant to the 

ct. 


5. In support of his first 
contention, counsel relied on two 
decisions of this Court, viz., Abdul 
Karim v. State of West Bengal, 
(1969) 3 SCR 479 = (AIR 1969 
SC 1028) and Jayanarayan Sukul 
v. State of West Bengal, (1970) 3 SCR 
225 = (AIR 1970 SC 675). Both these 
decisions were under the Preventive 
Detention Act, IV of 1950, but the pro- 
visions of the present Act being almost 
similar to those of that Act, the princi- 
ples laid down in the decisions under the 
latter Act would undoubtedly apply. 
It is therefore necessary to ascertain 
what precisely were the principles laid 


- down in the two decisions referred to 


above. 


6. In Abdul Karim’s case, (1969) 
3 SCR 479 = (AIR 1969 SC 1028) the 
State Government failed to consider 
the detenu’s representation altogether 
and simply sent on his representation 
to the Advisory Board constituted under 
the Act together with the other record 
of the case. The State Government in 
that case took up the stand that under 
the Act it was not incumbent upon it, 
to consider such a representation in a 
case where the detention was for more 
than three months and the case had, 
therefore, to be referred to an Advisory 


1972: 
Board. It contended taat the Govern- 
ment was bound to corsider such re- 
presentations only in zases. where the 
period of detention was less than three 
months, and where no reference, there- 
fore, had to be made to an Advisory 
Board. It was in answer to these con- 
tentions that Ramaswami, J., at page 
488 of the report obse-ved that there 
was no warrant to differentiate the 
two types of cases, depending upon 
whether the period of detention was 
more or less than three months, and 
that irrespective of the period of de- 
tention, there was implicit in Art. 22 
(5) of the Constitution an obligation on 
the detaining authority to consider the 
representation independently of the 
obligation of an Adviscry Board to con- 
sider that representatian later on at the 
time of hearing the reference. He added: 


“It follows, therefore, that even if 
a reference is to be made to the Ad- 


- . visory Board under Sec. 9 of the Act, 


the appropriate Government is under a 
legal obligation to consider the repre- 
sentation of the detenu before such a 
reference is made.” 


What was emphasised in this decision 
was that whether or not a case had to 
be referred to the Advisory Board, de- 
pending upon whether the detention 
intended was for a period of more than 
three months or not, there. was 
under Art. 22 (5) a right of the detenu to 
make a representation protesting 
against his detention and a correspond- 
ing obligation on the Government to 
consider it and that it was inherent in 
the language of Art. 22 (5) that facility 
to make such a-representation as early 
as possible should be furnished to such 
a detenu and to have that representa- 
tion considered by the Government 
and not to shelve it until his case was 
referred to an Advisarv7 Board. It was 
in this connection . and to emphasise 
that the obligation of the Government 
to consider such a representation was 
independent of and distinct from the 
duty and function of the Advisory 


Board to once again consider it and not . 


to shelve it till his case was referred 
to the Board that the learned Judge 
made the aforesaid cbservations. In 
Jayanarayan’s case, Rey, J., reviewing 
the constitutional obligations, both ex- 
press and inherent, in Art. 22 (5), laid 
down four propositions. He once again 
emphasised the consideration of the re- 
presentation made by a detenu by the 
State Government anc the Advisory 
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Board as two distinct obligations, and 
brought out clearly the point that a 
reference to the Board and considera- 
tion by it of the detenu’s representa- 


tion did not dispense with the obliga- 


tion of the State Goyernment to consi- 
der it independently of its considera- 
tion by the Board. It was with a view 
to emphasise that obligation of the de- 
taining authority and its satisfaction 
independently of the view on it of the 
Advisory Board and not to delay its 
consideration till the case was referred 
to the Board that observations were 
made in both the decisions that the 
Government had to consider the 
representation before reference was 
made by it to the Board. In a 
recent decision in Nagendra Nath 
Mondal v. State of West Bengal. 
Writ Petn. No. 308 of 1971, D/- 13-1- 
1972 = (reported in AIR 1972 SC 665) 
we explained that it was with reference 
to such an obligation of the detaining 
authority as distinct and independent of 
a similar obligation of the Board that 
Ray, J.. laid down his fourth proposi- 
tion, and not to prescribe a rule that it 
must always be considered before the 
date of the reference to the Board, for 
if that was so, he would not have also 
Said, as he did at page 231 of the report, | 
that no time limit can be laid down 
within which a representation should 
be dealt with except that it was a con- 
stitutional right of a detenu to have 
his representation considered as expe- 
ditiously as possible. If the two deci- 
sions were to be understood, as counsel 
urged us to do, it would be impossible 
in cases, where a detenu sends his re-|- 
presentation late, for the State Gov- 
ernment to discharge its function. Such 
a construction could not have been in- 
tended either by Ramaswami, J., or by 
Ray, J., in the two decisions referred to 
above. 


T. As stated earlier, the peti- 
tioner was arrested on April 21, 1971. 
The State Government received his re- 
presentation on May. 19, 1971, that is 
to say, one day before the expiry of 30 
days from the date of his detention 
within which the Government had to 
refer his case to the Advisory Board 
under Sec. 10 of the Act together with 
his representation. It is manifest that 
it was practically impossible for’ the 
State Government to properly and 
bona fide consider that representation 
and arrive at its decision thereon be- 
fore it referred the case to the Board. 
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Supposing tħat instead of the State 
Government receiving the said repre- 
sentation on May 19, 1971, it had receiv- 
ed it a day or two later, the time for 
referring the case to the Board would 
have expired and.the State Govern- 
ment would have been placed in a 
quandary, if it were intended that it 
should consider and come to its deci- 
sion on the representation before it 
could refer the petitioner’s case to the 
Board. There can be no doubt, there- 
fore, that the obligation of the Govern- 
ment under Art. 22 (5) spelt out in the 
decisions of this Court, is that consi- 
deration by the State Government of 
a detenu’s representation is an obliga- 
tion distinct from: and independent of 
its consideration by the Board. It need 
(not as a rule be done before the Gov- 
ernment refers the detenu’s case to the 
Board. Such consideration, however, 
must be done without any inordinate 
delay. But each case must depend upon 
its own facts. And the question whe- 
ther the obligation by the Government 
was discharged properly or not and 
without any inordinate delay has to be 
decided upon a consideration of such 
facts. The first contention of counsel 
cannot, therefore, prevail. 


8. The second contention has no 


merit. The allegation in the petition 


that the grounds of detention were 
motivated is only a bare allegation 
without its being supported by any 
facts or particulars. Such an allegation, 
obviously, could be met only by. an 
equally bare denial which has been 
_ done in the counter-affidavit. But coun- 
' gel contended that the counter-affida- 
vit ought to have been sworn by the 
District Magistrate himself upon whose 
satisfaction the impugned order was 
founded. While there is some force in 
it, it appears from this petition as well 
as from other similar petitions which 
we had recently to deal that the West 
Bengal Government has given the en- 
tire work relating to detention orders 
to one of its officers, who naturally has 


to get acquainted with the facts of cases ` 


coming to him. The Government, 
therefore, seems to consider it conve- 
nient that that officer, and not the Dis- 
trict Magistrate, makes the counter- 
affidavit. By the time such an affidavit 
has to be made, the record would have 
come to the secretariat, and therefore, 
it has been found more convenient that 
such an officer, rather than the rele- 
vant District Magistrate, should make 
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the affidavit. In these circumstances, 
it is not possible to say that the objec- 
tions raised by a detenu in his petition 
cannot be satisfactorily explained oF 
replied to by the officer entrusted with — 
detention cases. 

9, Neither of the two conten- 
tions raised by counsel on behalf of the 
petition can be sustained. The result is 
that the writ petition must be dismiss- 
ed which we hereby do. 


Petition dismissed, 
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P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


1) Subal Chandra Ghosh (In W. P; 
No. 306 of 1971), 2) Sunil Kumar Day 
(In W. P. No. 309 of 1971) Petitioners v. 
State of West Bengal, (In both the Peti- 
tions), Respondent. 


Writ Petns. Nos. 306 and 309 of 
1971, D/- 7-12-1971. 

(A) W. B. (Prevention of Violent 
Activities) Act (1970), S. 3 (2) (d) — 
Act prejudicial to the maintenance of 
public order — Ground — Whether 
vague or irrelevant. | 


Where the ground stated that the 
detenu with other associates com- 
mitted theft of various articles in the 
night from a person travelling in #' 
train carrying passengers by showing a 
knife, the act certainly constituted an 
offence which could be described as a 
robbery, a robbery with violence or a 
robbery on a highway or a robbery 
committed between sun-set and sun 
rise, the minimum punishment for 
which was 10 years though it mighf 
even extend to 14 years according to 
the nature of the offence. Such an 
offence as was alleged against the de- 
tenu was likely to disturb public order 
when the facts set out in ground clear- 
ly showed that the alleged offence was 
committed in a daring manner in the 
travelling train in the presence of pas- 
sengers which must have created panic 
or which was likely to create panic. The 
ground could not, therefore, be termed 
as vague or irrelevant. (Para 3) 

(B) W. B. (Prevention of Violent 
Activities) Act (1970) S. 3 (2) (d) — 
Acts disturbing public order—Grounds 
— Whether vague or irrelevant. 
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Where the first ground alleged 
that the detenu along with others en- 
fered into the District Live Stock 
Office and burnt the files and other 
articles and the detent pointed a dag- 
ger at the peon of thə office to pre- 
vent him from raising an alarm and 
the second ground showed that the de- 
tenu and others armed with daggers 
set fire and burnt the office files and 
records of PWD and thay also prevent- 
ed the office staff from resisting them 
by threatening them, it was held that 
as the grounds were germane to the 
disturbance of public order they were 
not irrelevant or vague. (Para 5) 

Mr. S. K. Dhingra. Advocate, ami- 
cus curiae, for Petitzoners in both 


Petns.; Mr. P. K. Chatterjee, Advocate: 


and Mr. G. S. Chatterj2e, Advocate for 
Mr. Sukumar Basu Advocate, for Res- 
pondent In both Petns. 


The following Judgment of the 
Court was delivered br 


P. JAGANMOHAM REDDY, J. :— 
These two petitions challenge the 
order of detention made under the 
West Bengal (Prevention of Vio- 
fent Activities) Act, 1970 (herein- 
after called ‘the Act’). The petitioner 
in Writ Petition No. 306/71 was detain- 
ed on 30-4-71 by an order made by the 
District Magistrate, 24 Parganas, dated 
97-4-71. The order of detention and 
the grounds were served on him on the 
same date. A report of having made the 
order was made by the District Magis- 
trate to the State Government on 30-4- 
71 which was approved by it on 5-5- 
71 on which date the S:ate Government 
also reported to the Zentral Govern- 
ment. A representaticn was received 
from the petitioner on 24-5-71 which 
was considered and rejected by the 
Government on 29-5-71 on which date 
the Government placec the case before 
‘the Board. The Advisory Board report- 
ed to the State Goverr:ment that in its 
opinion there was sufficient cause for 
detention and the Stete Government 
confirmed the detention and extended 
the period of detentior. on 26-7-71. In 
Writ Petition No. 309/71 the detention 
order was made on 28-4-71 by the Dis- 
frict Magistrate, Jalpa.guri and on the 
same date the State Government was 
addressed about the said detention 
order which the State Government ap- 
proved on "7-5-71. A report was also 
made on that date to the Central Gov- 
ernment. The petitioner was arrested 
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on 28-4-71 and he made a representa- 
tion which was received by the State 
Government on 31-5-71 which repre- 
sentation was considered and rejected 
by the State Government on 17-85-71. 
The case was placed before the Advi- 
sory Board on 27-5-71 and the Advi- 
sory Board reported on 5-7-71 that 
there was sufficient cause for the peti- 
tioner to be detained. The State Gov- 
ernment confirmed this order and ex- 
s the period of detention on 26-7- 

2. It will be seen from the vari- 
ous steps taken by the concerned au- 
thorities and the State Government 
that all the mandatory provisions of 
the law were complied with and the 
confirmation and extension of deten- 
tion was made within three months 
from the date of arrest. 


3. The question that now re- 
mains to be considered is whether the 
grounds upon which each of the peti- 
tioners has been detained are irrele- 
vant or vague. In Writ Petition No. 
306/71, the two grounds upon which 
the petitioner has been detained are as 
follows: 


1. That on 22-3-71 at about 22.50 
brs., you along with your associates 
committed theft in respect of cash, 
wrist watch, torch light etc. from one 
Dalip Kumar Nandi, a Railway Store- 
keeper of Danpur and another at the 
point of daggers in between Shyama- 
nagar and Kankinara Rly. Stations, 
while they were travelling in` train 
No. 45 UP’ (Naihati Local) from Seal- 
dah. Your activities made the passen- 
gers of the compartment: panicky and 
public order was disturbed thereby. 

2. That on 23-4-71 at about 22.30 
hrs., you and your associates while 
moving in the platform of Ichapur Rly. 
Station with a view to commit a cogni- 
zable offence, charged bombs on the 
on-duty Police and threatened them to` 
kill by showing a dagger as they chas- 
ed you. Your activities let loose a 
reign of terror in the station area. You 
created disturbance of public order 
thereby. 


In respect of the first ground the learn- 
ed Advocate, Shri Dhingra, amicus 
curiae, assisting us contends that the 
ground is vague and at any rate does. 
not show that the acts of the petitioner . 
were prejudicial to the maintenance of 
public order and that since this ground 
is not valid, the entire detention order 
becomes invalid. We have earlier point- 
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ed out in the other Writ Petitions dis- 
posed of today that under Section 3 (2) 
of the Act, the expression, “acting in 
any manner prejudicial to the security 
and maintenance of public order” has 
been defined to include under. Section 
3 (2) (d) cases where a person commits 
or instigates any person to commit any 
offence punishable with death or im- 
prisonmenit for life or imprisonment for 
a term extending to seven years or more 
{Or any offence under the Arms Act, 
1959 or the Explosive Substances Act, 
1908, where the commission of such 
offence disturbs, or is likely to disturb, 
public order. In this case it cannot b2 
denied that the act.of the petitioner 
that he with other associates commit- 
ted theft of various articles by showing 
a knife from a person travelling in a 
train carrying passengers certainly con- 
stitutes an offence which can be des- 
cribed as robbery, a robbery with vio- 
lence or a robbery on a highway or a 
robbery committed between sun-set 
and sun-rise, the minimum punishment 
for which is 10 years though it may 
even extend to 14 years according to 
the nature of the offence. The ques- 
tion therefore, is whether such an 
offence asis alleged against the detenu 
is likely to disturb public order. The 
facts set-out in ground No, 1 clearly 
show that the cffence alleged against 
him is committed in a daring manner, 
in travelling train in the presence of 
passengers which must have created 
panic or which is likely to create panic 
and disturb public order. We do not, 


think that this ground is vague or ir- 
. relevant. 


4. The second ground ïs also 
directly connected with the disturbance 
of public order. 

5. In Writ Petition No. 309/71 
the two grounds alleged against the 
petitioner justifying his: detention are 
as follows: 

1. On 8-4-71 at about 10. 15 hrs. 
you along with others armed with 
daggers forced into the District Live 
Stock Office at Kamarpara, Jalpaiguri 
town and set fire to the office burning 
papers, files, furniture and other arti- 
cles. You also pointed a dagger at the 
peon of the office with a view to pre- 
venting him from raising any alarm. 

2. On 17-4-71 at about 10-45 hrs. 
you along with others armed with 
knife and other dangerous weapons 
forcibly. entered into the office of the 
meats Bridge Construction Division of 
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the PWD at Paharipara, - Jalpaiguri 
town, set fire to the office files and 
records reducing them to ashes. You 
also prevented the office staff from 
giving any resistance to you by point- 
ing knife at them 


A glance at these grounds would defi-] 
nitely indicate that the petitioner was 
acting or has acted in a manner which 
disturbed or is lixely to disturb public 
order. The Distt. Live Stock Office 
was entered into by the petitioner along 
with others and files and other articles 
were burnt. The petitioner also point- 


` ed a dagger at the Peon who was also 


threatened to prevent him from raising 


.an alarm. The second ground also 
- shows that the petitioner and others 


armed with daggers set fire and burnt 
the office files and records of the PWD. 
They also prevented the office staff 
from resisting them by threatening 
them. As the grounds on which the 
petitioners have keen detained are ger- 
mane to the disturbance of public order 
they are not irrelevant or vague and 
aes petitions are accordingly dismiss- 
e 


leg 4 - Petitions dismissed. 





AIR 197 2 SUPREME COURT 2148 
(V 59 C 406). 


(From: Award of National Industrial 
Tribunal Bombay)* 


C. A. VAIDIALINGAM, I. D. DUA 
AND G. K. MITTER, JJ.. 


Sone Valley Portland Cement Co. 
Ltd. and others, Appellants v. Theis 
Workmen, ‘Respondents. 

' Civil Appeal No. 635 of 1967, D/- 
8-3-1972. 


(A) Industrial Disputes Act (1947), 
Ss. 10, 15 Sch. III Item 5 — Incentive 
Bonus — In absence of legislation or a 
scheme of incentive bonus Industrial. 
Tribunals have no jurisdiction to lay 
down a scheme. (Para 23) 


It would be for the management 
to fix what incentives should be given 
to different departments to step up 
production. An Industrial Tribunal 
would not be justified in holding that 
merely because there had been aug- 
mentation in the production labour 
would be entitled to make a claim to 


*(Ref. (N.T.)-1 of 1965, D/- 11-1-1967, 
—National Ind. Tri. — Bom.) 


FP/FP/B789/72/RSK. 
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bonus because of such increase. Labour 
would undoubtedly be entitled to revi- 
sion of wage scales, dearness allowance 
and other terms and conditions of ser- 
vice as also profit bonus. but in the 
absence of legislation or a scheme of 
incentive production, industrial tribu- 
nals would not be justified in laying 
down a scheme themselv2s. Award of 
National Industrial Tribunal (Bom.) 
D/- 11-1-1967 Reversed. (Para 23) 
(B) Industrial Disputes Act (1947), 
Schedule HI Item 5 — Incentive Bonus 
— Cement Control Order allowing extra 
amount being charged in report of 
additional quality produced over the 
figure of production up to 1962 — 
Workmen are not entitled ipso facto to 
a share in excess amount as a result 
of higher production by way of incen- 
tive bonus. Award of National Indus- 
trial Tribunal (Bom.) D/- 11-1-1967 
Reversed. 
Cases Referred:. Chronological Paras 
AIR 1963 SC 325=(1963 3 SCR 
660, M/s. National Iror. & Steel 
Co. Ltd. v. The Workmen | 
AIR 1961 SC 867=(1961) 3 SCR I 
New Maneck Chowk Spg. & 
Wvg. Co. Ltd. v. Textile Labour 
Association 
AIR 1960 SC 896=(1960) 3 SCR 
423, Burn & Co. Ltd. v. Their 
- Employees 
AIR 1959 SC 1095 = (1959) Suppl 
2 SCR 1012, M/s. Titaghur 
Paper Mills Co. Ltd. v. Its Work- m 


men | 
(1950) 2 Lab LJ 1247 (FB) (L.A.T.L 
—Bom.), Mill-Owners’ Associa- 
(Contd. on Co.. 2) 


22 


22 


22 





Name of the Compary 


India Cements Ltd. 
. Sone Valley Portland Cement Co. 
Dalmia Dadry Cemert Ltd. 
Jaipur Udyog Ltd. 
Kalyanpur Lime & Cement Works 
Ltd. - 
_ Mysore Iron and Steel Co, Ltd. 


D ghee 


3. The background of the dis- 
pute is as follows. “Cement and gypsum 
products” became a scheduled industry 
under S. 3 (1) of the Incustries (Deve- 
lopment and Regulation] Act of 1951 


_ being an Act to provide for develop- 


ment and regulation of certain indus- 
tries. Under S. 2 of the Act the Union 
of India was empowered to take control 
of the said industry. S. 18 (g) (1) of 


(Para 24) | 


‘ Schedule I to the said Order. 





20,86, 759-00 Nil 
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tion, Bombay Rashtriya Mill 
Mazdoor Sangh, Bombay 22 


Mr. S. D. Vimadalal, Sr. Advocate, 
(M/s. K. D. Mehta and D, N. Mishra, 
Advocates, and Mr. O. C. Mathur, 
Advocate of M/s. J. B. Dadachanji and 


_Co.,. with him), for the Appellants: Mr. 


K. L. Hathi, Advocate of M/s. - Hathi 
and Co. (for No. 1) and Mr. M. K. 
Ramamurthi, Sr. Advocate (Mr. Vineet | 
Kumar, Advocate with him), (for Nos. 2 
and 3), for Respondents. | 

The following Judgment of the 
Court was delivered by 

MITTER, J.:.— This is an appeal 
by special leave from an award of a 
National Tribunal under an. order of 
reference reading: l 

"Whether the demand of the work- 
men for a share in the incentive pay- 
ment allowed by Government to cement 
producers is justified? If so, what 
should be the basis and the quantum 
payable for the year 1963 and subse- 
quent years?” : 

2. The cement producers in- 
volved were 14 in number set out in 
Out of 
the total, the Tribunal was not called 
upon to go into the cases of five ce- 
ment producers as they had not receiv- 
ed any incentive payment and the de- 
mand in respect of these five compa- 
nies was dismissed. Even out of the 
nine left, three of the producers en- 
tered into settlements with their work- 
ers as a result whereof the cases of six 
only are left for consideration. The 
names of the companies and the incen- 
tive payments involved.in this appeal 
are as under:— 


Payment for 1963. Payment for 1964 
Rs: Rs. 


56,713-50 22,265-00 
Nil ` 22,000-00 
1,19,760-00 | N,22,496-00 
5,16,661-00 | Nil 
17,923-00 20,305-00 


a 


Chapter III-B of the Act with the 
heading “Control of Supply,- Distribu- 
tion, Price etc. of certain articles” en- 
abled the Central Government to pro- 
vide for regulating the supply and dis- 
tribution of any article-or class of arti- 
cles relatable to any Scheduled indus- 
try and trade and commerce therein 
by notified order. Sub-s. (2) of S. 18 
(g) illustrates the powers comprehend- 
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ed by sub-s. (1). These include, inter 
alia. powers for controlling the prices 
at which any such articles or class 
thereof may be bought or sold, regula- 
tion of the distribution of such articles 
etc. On October 31, 1961 Government 
of India made an order under S. 18 (g) 
known as the: Cement Control Order of 
1961 superseding an earlier Order of 
1958. The relevant portions of the 
Order are set out below: 


“Cl. 3. Producers to sell cement to 
Corporation.......... (1) Every producer 
shall sell......... 

(a) the entire quantity of cement 
held in stock by him on the date of 
commencement of this order; and 

(b) the entire quantity of cement 
which may be produced by him before 
the date of commencement of this 
Order up to the 31st March, 1966 (In- 
clusive) except such quantity as may 
be mutually agreed upon from time to 
time between him and the Central 
Government, to the Corporation, and 
deliver the same to such person or per- 
sons as may be specified by .the 
ne in this behalf from time to 


Fo) Notwithstanding any contract to 
the contrary, no producer shall dispose 
of cement held in stock .or produced 
by him except in accordance with the 
provisions of sub-clause (1). ` 


Cl. 6. Controlled price of cement 
(1) The price at which a producer 
may sell cement other than 
' (i) water-proof (hydrophobic) ce- 
ment; 
(ii) rapid hardening cement; and 
(iii) low heat cement; 
shalt be as specified in the schedule;.. 





12) (a) The price at which ne Cor- 
poration may sell cement other than— 

(i) water-proof (hydrophobic) ce- 
ment; 

(ii) rapid hardening cement; and 

(iii) low heat cement; 
fg any person shall be Rs. 94—00 per 
metric tonne free on rail destination 
railway station plus the excise duty 
paid thereon: 

Provided that the Corporation may, 
with the prior approval of the Central 
Government, allow a rebate, discount 
or commission in the price of cement 
sold to the Gavernment for the Direc- 
forate General of Supplies and Dis- 
posals: 


XX XX XX 


Steel works Bhadravati 


A.I. R- 


There was only one Schedule to the 
Order which ran: 
. The Schedule 
(See clause 6 (1)). 


The price at which each producer may 
sell cement free on rail ex-works is 
the price which has been determined 
by the Central Government in respect 
of that producer having regard to the 
recommendations of the Tariff Com- 
mission on the revision of prices of 
cement, and to all other relevant cir- 
cumstances, that is to say, — 

(Only the relevant portion is set 
out below). 


Name of Producer Price per 
Metric tonne 


Rupees. 


4. M/s. K. C. P. Ltd., Macherla 69-50 
5. M/s. Mysore Iron 

69-50 
8. U. P. Government 
Cement Works Churku (U. P.) 
9. M/s. Dalmia Dadri 
Cement Co., Ltd., Dalmia Dadri 69-50 . 
12. M/s. Jaipur Udyog Ltd., 


69-50 


Sawai Madhopur 69-50 
13. M/s. India Cements 
Ltd., Talatyuthu 72-50 


16. M/s. Kalyanpur lime 
and Cement Works Ltd., Banjari 72-50 
17. M/s. Sone Valley Port- 


land Cement Co., Ltd., Japla 72-50 
21. M/s. Travancore Cements 
Ltd., Kottayam 95-00 


By the amendment of 1963 the Para- 
graph before the Schedule was marked 
as (A) prefixed by the words “subject 
to the provisions of Paragraphs (B) and 
(C).” After the Schedule Paragraph 
(B) was added to read :— 

*(B) In addition to the price 
specified in Paragraph (A) the producer 
mentioned in Column 1 of the Table 
below may charge an extra amount 
specified in Column 2 of the said table 
in respect of cement produced and sold 
by them in excess of the quantity 
specified in the corresponding entry in 
Column 3 thereof. 

TABLE 
(Only the relevant protion is set out) 
(For Table see next page) 
OoOo A It is to be noted that three 
different prices were fixed in respect of 
the 21 companies mentioned in the 
Schedule. The price applicable to 
twelve was Rupees 69-50, to eight 
others Rupees 72-50 and to one alone 
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Name of the Producer. Extra amcount per tonne. Limit of quantity 
Rs. (in tonnes) 
I. 2 3. 


l. The U. P. Government 
Cement | Works, Churk 
(Uttar Pradesh) 


5-50  2,20,000 


in any year ending 31st October. 





2, Mis. K.C. P. Ltd.,.Macherla 5-50  1,15,000 in any year ending 3lst October. 

7 Mis. Mysore Iron & Steel 5.50 81,000 in the year ending 3lst December, 
Ltd., Bhadravati 63. 

9. M/s. Dalmia Dadri Cement 5-50 1,786,000 jn the year ending 3lst December, 
Ltd., Dalmia Dadri 1963. 

12. M/s. Jaipur Udyog Ltd., 550 7,505,000 in the year ending 3lst December, 
Sawai Madhopur 1963, 

18. M/s. India Cements Ltd., 2.50 4,52,000 in the year ending 31st December, 
Talaiyuthu 1963. 

10. M/s. Kalyanpur Lime & 2.50 1,42,000 in the year ending 31st December, 
Cement. Works Ltd., a 
Banjari 

17. M/s. Sone Valley Portland 2,385,000 in the year ending 3lst December 
Cement Co. Ltd , Japla. 1963. 

Rupees 95/-. Paragraph (B) inserted Kalyanpur Lime and Cement Ltd. and 


in 1963 however provided for a charge 
by the producer of an extra amount 
of Rupees 5-50 in resvect of twefve 
companies and Rupees 2-50 in respect 
of five others. The curious feature of 
this table is that the limit of quant-ty 
in Column 3 varies from producer to 
producer and the period specified is not 
the same in all cases. For the fi-st 
two producers the U. P. Government 
Cement Works and the K. C. P. Lid., 
Macherla, the Order provided for py- 
ment of an additional amount for all 
subsequent years ending on 31st Oco- 
ber. In the case of Mvsore Iron and 
Steel Co. Ltd., the increase was pro- 
vided for only one year, namely, year 
ending 31st December 1963 the target 
above which the extra amount was to 
be paid being 81,000 metric tonn=s. 
Similarly, the case of Dalmia Dadri 
Cement Ltd. the extra mount was to 
be payable over the target figure of 
- 1,76,000 metric tonn2:s only in 
the year ending 31st December 1963: so 
is the case of Jaipur Udyog Ltd. the 
target . being 7,55,000 tonnes; in fhe 
case of India Cements it was for the 
year ending 31st December 1963 as 
also in the case of Kalyanpur Lime 
and Cement Works and Sone Valey 
Portland Cement Company. 

5. It appears thas Cement Ccn- 
trol Order of 1961 was further amerd- 
ed from time to time. By an order 
dated 31st’ May 1963 which was to 
come into force on~ June 1, 1963 end 
the Schedule below Faragraph A of 
the Schedule was amended increasng 
the price in cases where cement po- 
ducers could charge the Corporat-on 
Rupees 69-50 per ton to Rupees 72-25 
per ton while India Cements L-d., 


Sone Valley Portland Cement Co., Ltd., 
were allowed to charge the Corpora- 
tion Rupees 75-25. In other words, all 
the above six producers besides K. C. 
P. Ltd. (appellant in C. A. No. 2156 of 
1970) were allowed to increase their 
price by Rupees 2-75 per tonne charge- 
able to the said Corporation. There 
was also an increase in the price which 
the State Trading Corporation could 
charge under sub-clause (2-a) of 
Clause 6. Prices were further increas- 
ed by Amendment Orders dated 30th 
June 1964 and 3lst May, 1965. These 
however do not concern us in these 
appeals. t 


6. Workmen of fourteen com- 
panies claimed that the extra amount 
under Paragraph (B) of the Schedule 
could only be earned by the producers 
as a result of extra effort on their part 
and as such they were entitled to a 
share thereof. Different statements of 
claim were put in before the Tribunal 
in respect of different producers. The 
workmen of Jaipur Udyog Ltd. claim- 
ed that they should be paid 60% of the 
extra amount paid for the year 1963 
and-the full amounts to be paid in 
the subsequent year. According to 
them the Government of India had in- 
troduced a scheme whereby the cement 
Industry was allowed payments in the 
nature of incentive at the rate of Rupees 
5-50 per tonne of cement produced in 
1963 and subsequent years in excess 
of the specified quantities of cement. 
The figures adopted for Jaipur Udyog 
Ltd. was 7,55,000 and the extra pay- 
ment at Rupees 5-50 per ton related to 
the production over and above that 
figure. The President of Indian National 


rd 
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Cement Workers’ Federation submit- 
ted that: 


“In the cement Industry the 
workers played a very important part 
in increasing the cement production 
and without their co-operation and 
efforts the quantity fixed in each factory 
could never have been exceeded......... 
The quantity fixed by the Government 
in respect of each factory was the 
highest figure reached in the preced- 
ing three years and labour had sub- 
stantially contributed:‘to exceed the 
said figure and reducing the cost of 
production in respect of various cement 
works and all workmen should be 
entitled to the full payment in the in- 
centive payment allowed by the 
Government to the various cement 
producers in proportion to the earnings 
for the year 1963 and for subsequent 
years.” : 


, 7. In some of the statements of 

. claim the additional amounts received 
were described as incentive bonus for 
additional production. 

8. - The producers in their 
written statement, on the other hand 
submitted that the extra or incentive 
payment had formed part of their sale 
proceeds and included in the profit and 
loss account for the purpose of pay- 
ment of annual profit bonus. The Mysore 
{fron and Steel Co. Ltd. stated that their 
workers were paid production incen- 
tive bonus ranging from 12% to 40% 
of the basic wages in accordance with 
certain scales of incentive fixed for 
the targets of © production. India 
Cements Ltd. submitted that the pro- 
duction of cement being a continuous 
process and not a repetitive one the 
same could not be related or linked 
with individual effort or increased by 
any individual effort and that any 
increased production in an individual 
cement factory was due to efficient 
supervision and good-management of 
the factory rather than increased. effort 
on the part. of. the workers. It was 
also said that being a capital intensive 
industry increased production was due 
to increased capital investments and 
improved techniques and the final 
product was a sequence of linked pro- 
cess in that any drawback could reduce 
or slow down the amount of finished 
product. According to this.company 
the sole object of the incentive scheme 
as it was popularly known, was to 
encourage cement producers to maxi- 
mise their production with a view to 


A.L R. 


meeting, as far as possible, -the growing 
demand for cement in the country. 
The company also referred to various 
capital expenditure incurred for re- 
habilitating its machinery. According 
to the written statement of Sone 
Valley Portland Cement company it 
had incurred an expenditure. of more ` 
than Rupees 17,50,000/- for new equip- 


ment for the quarry and the factory 


and rehabilitation of kilns and bicable 
ropeway. 


9. Out of the six producers in- 
volved in this appeal reliance was plac- 
ed by four on certain special features. 
So far as India Cements Ltd. were con- 
cerned, reliance was placed on a settle- 
ment regarding the payment of bonus 
for. the year 1964-65 in. that 
the amount agreed to be paid 
for the year 1-4-1964 to 31-3-1965 
to the extent of 7/24th of the total 
‘basic wages for the above year was to 
be taken as including the considera- ~ 
tion of the incentive bonus earned by 
the company during the calendar year 
1964. As regards Jaipur Udyog, re- 
ference was made to a settlement of 
February 4, 1962 which originated in a 
demand for bonus amounting to 10 
months’ wages for the year 1960-61. 
This was‘ however a long-term settle- 
ment as is apparent from the terms - 
recorded which were to the effect that 
the workers 


“would be given bonus for the 
year 1959-60 to 1963-64 -according to 
the table set out.’’: 

According to Clause 9 of the terms: 

“It is agreed and clearly under- 
Stood that the workers of the Union 
Shall not claim or be entitled to any 
bonus in any form whatsoever and by 
whatever name called except the bonus ` 
agreed to’ hereby in respect of the 


‘years covered by this agreement.” 


Clause 13.of-the terms shows that the 
Union assured the Management that no 
effort would be spared on their part to 
raise and maintain: production to its full 
installed capacity. 


- 10. Dalmia Dadri Cement enter- 


ed into an agreement with its work- 


men to pay bontis equivalent to 14 
months’ basic wages for the years 1958 
to 1963. This was to include both pro- 
fit and. production bonus. The workers . 
also agreed tọ- co-operate -with the 


Management in ensuring that there 


was an increase in the productivity of 
the plants. 
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l 11. As regards Mysore Iron and 
Steel Co. Ltd., the Management s‘ated 
that there was already in existerce a 
scheme for incentive bonus rar ging 
from 12% to 40% of the basic wages in 
accordance with the scales of inceative 
fixed for the targets of sroduction as per 
appendix annexed to the written state- 
ment. It was said that this was over 
and above the annual profit bonus 
which the employees were being paid 
at the rate of 1/6th cf their earnings 
exclusive of dearness allowance and 
other allowances durirg the accounting 
years 1962-63 and 1963-64. 


12. Only one witness was ex- 
amined on either side before the Tri- 
bunal: One R. Natarajan, Under 
Secretary, Government of India, 
Ministry of Industry, gave evidence 
about the circumstances under which 
Government took the decision to 3rant 
an incentive bonus to producers of 
Cement. According to him during the 
wears 1962 and 1963 Government emng 
exercised by the critical supply posi- 
tion of cement in the country and be- 
ing keen to .take all possible steps 
to increase the production of . cement 
and to consider ways and means $o 1n- 
crease the production of cement, s=t up 
a panel of leading producers and 
(echnical experts. A numbe of 
Cement factories wer2 allowed te im- 
port balancing equipment to easure 
a proper synchronisation of the work- 
ing of various departments and fp re- 
move production botile-necks caused 
mainly by difficulties of coal and rail 
transport. Steps were taken to remove 
these difficulties by ecncerted action of 
several agencies of Government. There 
still remained however a considerable 
- field of effort in wkich the producer 
had to apply his mind and resources to 
the task of overcoming his specific diffi- 
‘ culties and to create a climate m the 
Cement Industry by using his ingenuity 
of taking all possible further messures 
to overcome his specific difficultes in 
utilising his full capacity. Govern- 
ment therefore decided to allow an ex- 
tra price to the Cement Producers in 
respect of the quantity of cement pro- 
duced in each factory over and above 
the highest level of actual production 
reached during-the last three years 
ending 1962. The extra price was to 
be the differential between Rupees 75/- 
and the then ex-factory price per zonne 
applicable to the unit. This extra price 
was paid on such production daring 
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1963 and 1964. In his cross-examina- 
tion he made it clear that the deci- 
sion of Government was taken and. 
notified in January 1963 but this had 
not been reached at a joint meeting of 
the Government and the producers. 
According to witness Government did 
not have any idea whether labour 


- should or should not share in this ex- 
tra payment, 


13. The witness examined<tn: 
behalf of the workmen was the Assis% 
tant Labour Commissioner who*,was 
really called to produce certain: docu- 
ments. awe 

14. Before the Tribunal various - 


contentions were put forward on behalf’ 


of the producers to show that the pro+- 


duction above target figures fixed by 
Government had little to do with any 
extra effort put in by the workmen. One 
of the submissions was that some of the 
units had incurred considerable expen- 
diture for the purpose of increasing 
production. But as the Tribunal right- 
ly pointed out: 


“No evidence either documentary 
or oral was led by the company to 
show how the expenditure had contri- 
buted to increased production and in 
what proportion.” 


The Tribunal recognised that capital 
expenditure on equipment would 
certainly make a contribution towards 
increased production but in the absence 
of evidence it was not in a position to 
determine the . extent of such contri- 
bution. The ‘Tribunal examined the 
special circumstances relied on by four 
out of the six companies but notwith- 
standing the same took the view that 
the demand of the workmen for a share 
in the incentive payment allowed by 
Government was justified. The Tri- 
bunal appears to have been influenced 
very largely by an award in the case 


-of Kymore Cement Works containing 


the following remark: 


“As by their notification, the 
Government held out  allurement to 
the Industry for greater production the 
claim of the workmen, in our opinion, 
must be considered on the basis on 
which claim for . “Incentive bonus” 
must be considered. We are not un- 
mindful of the fact that the claims be- 
fore us, strictly speaking, are not in all 
respects at par with the claims of in- 
centive bonus for in the case of the 
incentive bonus, the norm of produc- 
tion and the rate for the extra produc- 
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tion over the norm are fixed in advance, 
but we have held that the claims be- 
fore us are more akin to “incentive 
bonus” than anything else. As this 
is additional bonus which partakes of 
the nature of incentive bonus, its 
amounts cannot have any relation to 
profits made and must be related to 
the wages and measured by the amount 
of work.” 


15. In our view being impres- 
sed by the above reasoning the Tri- 
bunal concluded that the basis of pay- 
ment fer each of the two years should 
be on a fifty fifty basis. 


16. Before us 
ments were put up on either side, 
counsel on behalf of the employers 
contending that so far as at least the 
four out of the six producers were con~ 
cerned, in view of the special features 
workmen could not claim anything 
over and above the usual bonus allow- 
able under the Labour Appellate Tri- 
bunal formula or the Bonus Act. 


17. As against this, it was con- 
tended on behalf of the workmen that 
there could be no doubt that workers 
had played some part in raising the 
figure of production above the maxi- 
mum of the last three years ending in 
1962 and if the producers were given 
something by way of incentive there 
was no reason why the workers should 
be deprived of a share thereof. Mr. 
Ramamurty frankly conceded that if 
it was established that substantial 
capital expenditure had been incurred 
in the case of any particular producer, 
that was a factor to be taken into 
consideration in making allocation out 
of the extra payments earned: but even 
that would not justify the total nega- 
tion of the claim of the workers to 
some payment. He also conceded that 
if the producer was free to raise the 
price by reason of conditions prevail- 
ing in the market labour could not 
claim any share in the increased price 
on the ground that it was based on the 
extra efforts put forward by them. 
He however argued that the extra 
amount chargeable was not due to any 
such conditions in the market and was 
allowed to be charged by the Govern- 
ment so that the producers in the con- 
junction with their labour could raise 
the level of production for the benefit 
of the community as a whole. It was 
also argued by Mr. Ramamurty that the 
case required a special consideration of 


elaborate argu- 


A. I. R. 
the circumstances by the Tribunal and 
by this Court in appeal and the view 


to be adopted should be the one which 
is consonant with social justice. 


As against this counsel for 


18. 
the producers submitted that social 


justice was a vague concept and except 
in circumstances recognised by Courts 
of Law as justifying the adoption of a 
particular course should not be allow- 
ed to influence the decision of a Tri- 
bunal administering Industrial law. It 
is only too well known that in most of 
the Industries in our country the 
objective of a living wage will remain 
a distant dream for a long time to come 
and social justice certainly required that 
efforts should be made to reduce the 
disparity between a living wage and 
the actual wage but Industrial tribunals 
are not to consider themselves free to 
depart from settled principles of 
Industrial law by chalking out a path 
of their own whenever opportunity 
occurs. 


19. In our view however, it is 
not necessary to examine the aspect of 
social justice in the matter or even the 
special features with regard to the 
working of six of the above producers. 
We must first consider the nature of 
the extra payment. which was received 
by the producers, from the State Trad- 
ing Corporation i.e. was it by way of 
or towards the price payable, or was it 
unconnected with the question of price 


- e.g. a payment by way ofa tip? Mr. 


Ramamurty submitted that it could noé 
be the former in which case one would 
expect the extra payment to be link- 
ed with the entire quantity produced. 
and not limited to the production over 
and above the target fixed by . 
Government. While it cannot be denied 
that the underlying object of para« 
graph (B) and the Schedule to the 
Cement Control Order of 1963 was that 
the producer should adopt ways and 
means to increase the production either 


‘ with the help of Government reducing 


bottle-necks or the producer itself 
finding out and adopting devices ta 
step up production with the help of the 
workmen concerned, the extra 
amount paid can only be treated as 
and by way of price offered because 
of the scarcity of the commodity in the 
country. The Cement Control Order 
which has been set out in some detail 
clearly shows that producers were not 
entitled to charge their own price. ff 


1972 
they had been, we hav2 no doubt that 
taking advantage of tke scarcity they 
would have charged much more than 
Rupees 69-50 per ton to start with. 
Whatever their production each unit 
could only sell to the State Trading Cor- 
poration and at the price fixed. Asa 
result of the order the 'Torporation was 
not free to offer an inducement to the 
producer for producing Cement in ex- 
cess of the target fixed as in its turn 
it was not entitled to charge the actual 
consumers or the dealezs in the market 
any amount in excess cf the price fixed 
under the Control Order. The transac- 
tion between a cement producer and 
the State Trading Corporation can only 
be described as a sale and whatever 
was paid to the producer by the Cor- 
poration can only be described as the 
price. . l 


20. Mr. Ramamurty conceded 
that normally a workman could only 
share in the general prosperity of the 
undertaking and ask for a revision of 
his wage, dearness allowance etc. 
when the production of the employer 
shoots up thereby enhancing its profit- 
making capacity. He also agreed that 
in normal circumstances greater produc- 
tion: leading to a greater amount of 
profit would ensure to the benefit of 
the labour by way of-production bonus 
under the Labour Appellate Tribunal 
formula or under the Bonus Act. He 
however contended that the facts in this 
case must be treated as justifying the 
claim of workmen to something like 
an incentive bonus though it was not to 
be treated in the way such bonus is 
usually claimed or awarded.’ In other 
words his submission was that but for 
the inducement of extra payment the 
target figure would not have been 
exceeded and that as the efforts of 
workmen must to some extent be held 
to Have contributed io the increase in 
production they must have a share of 
such payment de hors the question of 
any profit. We find ourselves unable to 
accept this propositior. There is noth- 
ing in law which prevents a buyer and 
seller from agreeing that whatever the 
seller can offer up to a certain quantity 
will be paid for at a particular rate and 
any quantity over and above that 
figure will be paid for at a higher rate. 
The total amount which the seller 
would receive can only be called price 
eyen if the contract of sale was so 
worded as to show chat the excess 
amount was to be treated as an incen- 
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tive payment. Between the buyer and 
the seller the amount which changes 
hands i.e.. the consideration for the 
thing sold, can only be described in 
Jegal terminology as price. In some 
eases in ordinary commercial transac- 
tions, the seller allows the buyer a 
certain amount of commission in case 
the buyer takes delivery of a quantity 
over and above a particular figure fix- 
ed. This will only mean that the buyer 
was allowing a reduction in price in 
the particular circumstances of that 
cdse. What has taken place under the 
Cement Control Order is that the terms 
of sale are fixed by Government under 
the Order, the parties i.e. the producers 
and the Corporation not being allowed 
to discuss and settle the terms them- 
selves. ' 


21. Government recognised that 
unless. it held out an inducement to the 
producers by allowing them to charge 


‘a price over and above that fixed 


under the Schedule to paragraph (A) 
there was little chance of the shortage 
of the commodity in the market being 
reduced. It however realised at the 
same time that a general increase of 
price on the whole outturn of the pro- 
duce would make it difficult for the 
State Corporation to function properly 
unless it allowed the Corporation to 
charge a higher price to the consumer. 
It was only because Government did 
not want the consumer to have to pay 
more that it adopted the device of the 
extra amount being chargeable. only in 
respect of this additional quantity over 
the figure of production up to 1962. 


22. There is however another 
aspect of the matter. Assuming that 
the extra payment was to be treated 
and. described as an incentive payment, 
it is difficult to see how the employees 
ean under the Industrial Law which 
this Court has so far expounded have 
any claim to any share of such pay- 
ment. In New Maneck Chowk Spg. & 
Wve. Co. Ltd. v. Textile Labour Asso- 
ciation, (1961) 3 SCR 1 at p. 9=(AIR 
1961 SC 867) this Court examined the 
concept of bonus as involved in indus- 
trial law of this country by Industrial 
Tribunals and by the decisions of this 
Court. Tt took the view that there are 
four types of bonus which had been 
evolved under the industrial law, 
namely, (1) production bonus or incen- 
tive wage, (2) bonus as an implied term 
of contract between the parties, (3). 
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customary bonus in connection with 
some festival and (4) profit bonus 
evolved by the Labour Appellate Tri- 


bunal in Millowners’ Association Bom- - 


bay v. Rashtriya Mill Mazdoor Sangh, 
Bombay, (1950) 2 Lab LJ 1247 (FB). 
(L.A.T.I.-Bom.). An incentive bonus for 
increased production partakes. of the 
nature of a production bonus. In M/s. 
Titaghur Paper Mills, Co. Ltd. v. Its 
Workmen, (1959) Suppl. 2 SCR 1012= 
(AIR 1959 SC 1095), this Court had to 
examine the nature of production 
bonus. According to this Court (see at 
p. 1019): -> l - 

a E it is an incentive. to higher 


production and is in the-nature of an. 


* 


incentive wage.” i 
Referring to. Labour Law by Smith, 
Second Edition, .p. 723, where various 
plans prevalent in other countries 
known as Incentive Wage .Plans have 
been worked out on various bases, the 
Court said: j i 


“The simplest of such plans is the 
straight piece-rate plan where payment 
is made according to each piece pro- 
duced, subject in some cases to a guar- 
anteed minimum wage for so many 
hours work. But the straight piece-rate 
- System cannot work where. the finished 
product is the result of the co-opera- 
tive effort of a large number of wor- 
kers each holding a small part which 
contributes to the result. In such 
cases, production bonus by tonnage 
produced, as in this case, is given. 
There is a base or standard above 
which extra payment is made for extra 
production in addition to the basic 
wage. But whatever may be the nature 
of the plan the payment in effect is an 
extra emolument for extra effort put 
in by workmen over the standard that 


may be fixed.........The extra payment 
depends not on extra profits but on ex- 
tra production...... Therefore, generally 


.speaking, payment of production bonus 
is nothing more or less than a payment 
- of further emoluments depending upon 
production as an incentive to the work- 
men to put in more than the standard 
performance. Production bonus in this 
case also is of this nature and nothing 
more than additional emolument paid 
as an incentive for higher production.” 
As to the initiation of such a scheme 
the argument before the Court was: 
“Whether there should be increas- 
ed production in a particular concern is 
a matter to be determined entirely by. 


A.L R. 


the employer and depends upon a con- 
sideration of so. many complex factors, 
namely, the state of the market, the 
demand for the product, the range of 
prices, and so on. It is, therefore, en- 
tirely for the employer to introduce a 
production bonus scheme or not.” 


On the question as to whether the 
Industrial Tribunal could have juris- 
diction to intrcduce a production bonus 
scheme at’ all, the Court left the ques- 
tion open but took the view that where- 
as in the case before the Court there 


- Was a scheme of production bonus ‘in 


existence, the Tribunal had jurisdiction 
under the Industrial Disputes Act to 
deal with it and make suitable amend- 
ments to it. A similar view was ex- 
pressed in Burn & Co. Ltd., v. Their 
Employees, (1260) 3 SCR 423 = (AIR 
1960 SC 896) and National Iron and 
Steel Co. Ltd. v. Their Workmen, (1963) 
3 SCR 660. =: (AIR 1963 SC .325). l 


= 23, Tt would of course always 
be open to the Legislature to introduce 


‘any kind of bonus not so far recognis- 


ed by industrial law evolved either by 
tribunals or-by this Court. But tha 
must rest on a solid foundation and ex-= 


_ press words must be used to that effect. 


Although it is not necessary to express 
any final view on the subject we are 
inclined to think that apart from legis- 
lation an incentive bonus for increase 
of production, irrespective of the ques- 
tion as to whether the industry was 
making profit or not is one that must 
be introduced by the particular unit of 
industry.. It would be for the manage-|] ` 
ment to fix what incentives should be 
given to different departments to step 
up production. An Industrial Tribunal 
would not be justified in holding that 
merely because there had been aug- 
mentation in the production labour 
would be entitled to make a claim to 
bonus because of such increase. Labour 
would undoubtedly be entitled to revi- 
sion of wage scales, dearness allowance 
and other terms and conditions of. ser- 
vice as also profit bonus: but in the 
absence of legislation or a scheme of 
incentive production, industrial tribu- 
nals would not be justified in laying 
down a scheme themselves, - 


24. In our view the Cement 


Control Order even if it offered some 


inducement to the producers to step up 
their production, the terms thereof did 
not entitle the Tribunal to treat it as 
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‘jand by way of incentive bonus in which 
the workmen could share, : It was cer- 
tainly up to the producer to - intimate 
the workmen that under the terms of 
the Control Order an extra amount of 


money would come’ to the till of.the . 
company if production was increased | 


and the producer could have settled 


what incentives should be offered to 


the workmen but merely because an 
extra amount of money which as we 
have already described, was as and by 
way of price would fird its way into 
the till of the company because the 
production target was exceeded, the 
workmen did not become entitled ipso 
facto to lay-a claim to the excess 
amount and the Industrial Tribunal 
was not entitled to take the view that 
because an increase in production can 
only come about with the co-operation 
of the workmen they av-tomatically be- 
come entitled to a shere thereof. . It 


may be that they all had the benefit: 


of the extra payment by way of pro- 
fit bonus under the Labour Appellate 
Tribunal formula and iz would appear. 
that the claims to incentive bonus 
rested rather on a frail foundation in 
several of the companies earlier men- 
tioned. This will hardly be a case 
where we should lay down a principle 
of such far-reaching importance viz, 


that workmen are entitled to an extra - 


payment by way of incentive bonus as 
soon as they can establish that produc- 


tion in a particular. yeer exceeded the - 


highest figure of the - three preceding 
years. Nor can we lock at the terms 
of the award in Kymore’'s case as show- 
ing the course industrial adjudication 
should take. An industrial court can 
only award that which the law allows. 
In the absence of legislation on the 
subject and in the absence of a scheme 
for incentive payment introduced by 
the management in the particular facts 
and circumstances of the case, Wwe 
would negative such a claim on the 
part of the workmen. 


25. In the result therefore we 
allow the appeal but would make no 


order as to costs. 
7 Appeal allowed. 
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BRIEF NOTE: (A) The entry under 
section 20 (b) (i) in order to enable a 
person to obtain adhivasi rights must 
be an entry under the provisions of 
law, namely, the Land Revenue Act, 
1901. An entry incorrectly introduced 
by the Patwari into the record of rights 
in favour of the respondents by reason 
of ill-will or hostility of Patwari 
against the appellants, is fictitious and 
the respondents are not entitled to 
claim adhivasi rights under S. 20 (b). 
A fictitious entry is. one which is not 
genuine. It is an unreal entry. A 
fabricated entry is a fictitious entry. 
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- The following Judgment of the 
Court was delivered by 
RAY, J..— This is an appeal by 
special leave from the judgment dated 
13 July, 1965 of the High Court of 
Allahabad dismissing Special Appeal 
No. 314 of 1965. 
2. The respondents in the pre- 
sent appeal confined their relief in the 


High Court to plots Nos. 573 and 1039 


*(Spl. Appeal No. 314 of 1965, D/- 13- 
7-1965 — All.) 
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of village Hathawra, Pargana and Teb- 
sil Saidpur, District Ghazipur. 

3. The facts in the present ap- 
peal are these. The respondents made 
an application under Article 226 of the 
Constitution for quashing the order of 
the Deputy Director of Consolidation 
dated 7 September, 1963 dismissing the 
revision petition of the respondents 
against the order of the Settlement 


Officer (Consolidation), Ghazipur dated - 


22 June, 1963 ordering the entry of 
the names of the appellants in respect 
of the plots in dispute in the present 
appeal. 

4. The 
which the 
‘were entered and the names of the res- 
pondent were expunged by the ap- 
propriate authorities are as follows. 


5. Litigation concerning the 
plots in dispute had gone on. Ram 
Dhari, father of the appellants claim- 
ed to be sub-tenants of Math Sri Chand 
in respect of the said plots. The respon- 
dents on the other hand claimed posses- 
sion of the plots and also claimed adhi- 
vasi sirdari rights on the basis of be- 
ing occupants. Mansa Ram Sarbara- 
kar of the Math made an application 
under section 145 of the Criminal Pro- 
cedure Code against the respondents. 
“The respondents brought civil suit in 
the year 1953 against Math Sri Chand 
and claimed tenancy rights by adverse 
possession. The parties entered intoa 
compromise of the suit. The respon- 
dents as a result of the compromise 
were held to be sirdars of the plots in 
dispute. The proceedings under S. 145 
of the Criminal Procedure Code -also 
ended in favour of the respondents. 


6. Ram Dhari and his sons the 
present appellants were not parties 
either to the suit filed by the respon- 
dents or the proceedings under S. 145 
of -the Criminal Procedure Code 
brought by Mansa Ram against the 
vespondents. Ram Dhari, father of the 
appellants, filed a suit in the year 
1953 against the respondents and 
Mansa Ram. On 21 December 1955 
there was a decree in favour of Ram 
Dhhari. The decree was upheld on ap- 
peal on 21 July, 1958. The respon- 
dents filed a second appeal in the High 
Court. The second appeal was stayed 
because of consolidation proceedings. 


% The respondents were record- 
€d. under Section 8 of the U. P. Conso- 
Nidation of Holdings Act as sirdars in 


circumstances under 
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Tespondents. 
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respect of the said plots by expunging 
the name of Ram Dhari, father of the 
appellants. The appellants’ mother 
thereafter made an application against 
the said order passed by the Assistant 
Consolidation Officer under S. 8 of the 
Act. . The Assistant Consolidation Offi- 
cer ordered that the order might be 
Te-agitated subsequently under S. 12 
of the Act. The appellants filed an 
objection under Section 12 of the Act. 
The appellants claimed that they had 
acquired adhivasi and. sirdari rights 
and that their names had been record- 
ed. The objection was dismissed on 
8 May, 1960 by the Consolidation Offi- 
cer. The appellants filed an appeal 
against ‘the judgment dated 8 May, 
1960.. The appeal was dismissed by the 
Settlement Officer (Consolidation) on 
4 July, 1960. 


8. The appellants thereafter 
filed a revision petition before the De- 
puty Director of Consolidation. He 
remanded the same to the Consolida- 
tion Officer for further enquiry. Be- 
fore the remand order was passed by 
the Deputy Director the statement of 
the proposal had been published under 
Section 20 (1) of the Consolidation Act, 
1953. The appellants did not file ob- 
jections under Section 20 (2) of the 
Act. Eventually, the allotment of the 
plots was confirmed in favour of the 
Possession was delivered 
to the respondents on 29 March, 1961. 
New revenue records were finally pre- 
pared and published. On 20 February, 
1963 the Consolidation Officer, Ghazi- 
pur dismissed the objections of the ap- 
pellants. The appellants filed an ap- 
peal under Section 12 of the U. P. Con- 
solidation of Holdings Act. The appeal 
was allowed on 22 June, 1963. The Set- 
tlement Officer accepted the appeal 
and allowed the objection of the appel- 
lants and directed that the names of 
the respondents be expunged and that 
the names of the appellants be entered 
on records. The respondents filed a 
revision application under Section 48 
of the Consolidation of Holdings Act, 
1953. The Deputy Director of Conso- 
lidation dismissed the revision applica- 
tion on 7 September, 1963. 


. 9. The respondents thereafter 
filed a writ petition in the High Court. 
The respondents asked for quashing 
the order of the Deputy Director of 
Consolidation dated 7 September, 1963 
and of the Settlement Officer (Conso- 
lidation) dated 22 June, 1963. 
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10. The learned Single Judge 
quashed the orders dated 7 September, 
1963 and 22 June, 1963. The order was 
maintained by the Bench decision of 
that High Court. 


11. The responcents’ conten- 
tions in the High Court were these. 
The name of Deep Chand, father of the 
respondents, was record2d as Kabiz 
(meaning thereby in ossession) in 
the remarks column of the khasra and 
khatauni of 1356 Fasli. The respon- 
dents therefore claimed that Deep 
Chand was an adhivasi under S. 20 (b) 
(i) of the U. P. Zamindari Abolition 
and Land Reforms Act. The respon- 
dents further contended that they be- 
came sirdars in the vear 1954 and 
therefore their claims were rightly 
recorded as sirdars in the revenue 
records. 

12. The appellants’ contentions 
in the High Court were these. Ram 
Dhari, father of the appellants and 
other villagers in the year 1947 made 
complaints against the Patwari of the 
village. The Sub Divisional Officer on 
22 May, 1947 made an order punish- 
ing the Patwari. The Settlement Offi- 
eer in the consolidation proceedings 
rightly allowed the obj2ction of the 
appellants and directed that the names 
of the respondents be expunged and 
that the names of the appellants þe 
entered on record. The Deputy Direc- 
tor of Consolidation in the order dis- 
missing the respondents’ revision ap- 
plication treated the finding of the 
Settlement Officer against the village 


Patwari as a finding that the entry in > 


favour of Deep Chand. father of the 
respondents was fictiticus. 


13. The High Court held that 
though the entry in favour of the res- 
pondents was motivated by hostility or 
ill-will against the appellants it was 
made by the Patwari in discharging 
his duties. The High Court then said 
that though it might have been an in- 
correct entry and the incorrectness was 
on account of hostility of the Patwari 
against Ram Dhari, fataer of the ap- 
pellants yet the entry could not be said 
to be fictitious or forged or fabricated. 
The High Court held that the entry in 
favour of Deep Chand, father of the 
respondents under Section 20 (b) (i) of 
the U. P. Zamindari Abolition and 
Land Reforms Act was not a fictitious 
entry. The learned Single Judge as 
well as the Division Bench held that 
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the respondents were entitled to adhi- 
vasi rights merely on account of the 
entry and it was wholly irrelevant whe- 
ther the entry was correct or not. 

14. The High Court fell into 
the error of treating the entry as ir- 
reproachable. A fictitious entry is one 
which is not genuine. It is an unreal 
entry. 

15. This Court in Sonawati v. 
Sri Ram, (1968) 1 SCR 617 = (AIR 
1968 SC 466) said that section 20 of 
the U. P. Zamindari Abolition and Land 
Reforms Act 1951 ‘conferred certain 


rights upon persons whose names were 


recorded in the revenue records in res- 
pect of agricultural land. In Sona- 
wati’s case (supra) this Court found 
that there was strong evidence which 
was relied on by the revenue Court 
that the name of Pritam Singh prede- 
cessor-in-interest of the appellants was 
surreptitiously entered in the Khasra. 
The first Appellate Court there did not 
at all consider that evidence. The sur- 
reptitious entry in Sonawati’s case, 
(supra) was held by this Court to dis- 
entitle the appellants to any adhivasi 
right under Section 20 of the U. P. 
a Abolition and Land Reforms 
ct. 

16. This Court recently in Ram 
Das v. Deputy Director of Consolida- 
tion, Ballia, AIR 1971 SC 673 dealt 
with the contention of the appellants 


-on the one hand who were recorded as 


Sir Khudkasht holders of the plots in 
dispute and the contention of the res- 
pondents on the other who were en- 
tered as sub-tenants in respect of those 
plots in the year 1356 Fasli. Suits were 
filed between the parties. A compro- 
mise was entered into in the suits. It 
was admitted by the respondents that 
the appellants were Bhoomidars and 
that the respondents had no interest. 
The further admission in the compro- 
mise was that the entry in the revenue 
records in favour of the respondents 
was fictitious. The respondents subse- 
quently applied for setting aside the 
compromise decrees on the ground that 
they had been obtained fraudulently. 
During the pendency of the suits con- 
solidation proceedings under the U. P. 
Consolidation of Holdings Act, 1953 
commenced. The Consolidation Au- 
thorities held that the suits were not 
maintainable because on the date on 
which the suits were filed the respon- 
dents had become sirdars. The appel- 
lants filed a writ petition under Arti- 
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cle 226 challenging the order of the 
Consolidation Authorities. The High 
Court held in that case relying on the 
earlier decisions of that Court that 
even if the entry was fictitious the res- 
pondents who -were recorded as 


the U. P. Zamindari Abolition and Land 
Reforms Act, 1951 become adhivasi' of 
the disputed land. - This Court relying 
on the earlier decision in - Sonawati’s 
case (1968) 1 SCR 617 = (ATR 1968 SC 
466) (supra) held that when there was 
evidence to show that the entry was 
fictitious. the person whose name was 
so entered on the record on the material 
date could not claim the right of an 
adhivasi. ye : 
-17. The rulings of this Court es- 
tabilsh that the decision of the learned 
single Judge as well as that of the Di- 
vision Bench of the Allahabad. High 
Court is erroneous. 
U. P. Zamindari Abolition and. Land 
Reforms Act, 1950 speaks of a person 
recorded as accupant to become adhi- 
vasi of the land and to be entitled’ to 
take or retain possession. as mentioned 
in the section. One of the principal 
matters mentioned in the section is that 
the khasra or khatauni of 1356 Fasli 
is to. be prepared under sections 28 and 
33 of the U. P. Land Revenue Act, 1901. 
The U..P. Land Records Manual in 
Chapter A-V in paragraphs A-55 to A- 
67 lays down the manner in which the 
khasra or the field book showing pos- 
session is to be prepared by the Patwari 
in the areas to which Zamindari. Aboli- 
tion and Land Reforms Act, 1950 ap- 
plies. There are detailed instructions 
about. the manner in which the enquiry 
should be carried out about actual pos- 
session, and change in possession and 
corrections in the map and field book, 
and the form in which the khasra is to 
be prepared. The form of khasra is 
. Ziven in paragraph A-80. The form 
shows that the Lekhpal has to prepare 
a consolidated list of entries after par- 
tial or proper investigation. Again, 
paragraphs A-70 to A-73 of the U. P. 
Land Records Manual show how en- 
tries have to be made in khatautnis 
every year showing the nature of te- 
nure of each holder. The khatauni is 
meant to be a record of tenure holders. 
The manner of changes to be made 
there is laid down in paragraphs A-82 
to A-83. Entries are to be’ checked. 
Extract has to be sent to the Chairman, 
Land Management Committee as con- 
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oc- 
cupants would, under section 20 (b) of. 


Section 20 of the. 


A-I. R. 


templated in paragraph A-82 (iii). In 
this context section 20 (b) (i) of the 
U. P. Zamindari Abolition and Land 
Reforms Act which speaks of the 
record “as occupant” in the khasra or 
kKhatauni of 1356 Fasli refers to the 
asra or khatauni being prepared in 
accordance with the provisions 
of the Land Revenue Act, 1901. Khasra 
Is the field book provided for by S. 28 
of the Land Revenue Act. Khatauni is 
an annual register prepared under Sec- 
tion 32 of the Land Revenue Act 1901. 
It has to be emphasised that the entry 
under Section 20 (b) (i) of the U. P. 
Zamindari Abolition and Land Reforms 
Act, 1950 in order to enable a -person 
to obtain adhivasi rights must be an 
entry. under the provisions of law. 


- 18. This Court has held that en- 
tries which are not, genuine cannot 
confer adhivasi rights. The High Court 
wrongly held that though the entry 
was incorrect it could not be said to bej . 
fictitious. It is too obvious to. be stress- 
ed that an entry which is incorrectly 
introduced into the records by reason 
of ill-will or hostility is not only shorn 
of authenticity but also becomes utter- 
ly useless without any lawful basis. 


19.. The learned Single Judge of 
the Allahabad High Court held that the 
Deputy Director of Consolidation did 
not have the jurisdiction while dismiss- 
Ing the revision application in the con- 
Solidation proceedings to hold that the 
entry was fictitious. The Deputy Direc- 
tor of Consolidation pointed out that 


‘the entry was held to be fictitious by 


a Civil Court also. The Settlement 
Officer was the. final court of fact. The 
order of the Settlement Officer found 
that the entries relied on by the res- 
pondents were mala fide, contrary to 
rules and false. The view of the learned 
Single Judge confirmed by the Division 
Bench is antithetic to the. basic princi- 
ples that fraudulent or mala fide ac- 
tions have no legal-sanction. 


20. The High Court erred in 
quashing the’ order of the Deputy 
Director of Consolidation and the order 
of the Settlement Officer. The High 
Court overlooked the evidence. The 
High Court relied on surreptitious en- 
try as lawful entry. A fabricated en- 
try is obviously a fictitious entry. In 
the present case, the entry was intro-| 
duced by the Patwari by devious 
methods. Such entry is mendacious. 
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21. For these reasons, the order 
of the High Court is set aside. The 
Court-fees payable >y the appellants 
Shall be recovered from ‘the respon- 
dents and their advocate’s-fee ‘shall be 


taxed and paid by the respondents. The 


appellants shall be entitled to their 
costs of this appeal. 
Appeal allowed. 


AIR 1972 SUPREME COURT 2161 
(V 59 C 408) 


(From Bombay: 67 Bom LR 306) 


K. S. HEGDE, A. N. GROVER AND. 
D. G. PALEKAR, JJ. 


- L R. Hingorani, Appellant v. 
Pravinchandra ‘Kantilal Shah . and 
others, Respondents; 1. The Little 
Flower Co.-operative Housing Society 
Ltd, 2. Mrs. Shera M. Mistry, 3. New 
Shalimar Co-operative Housing Society 
Ltd., Interveners. 


Civil Appeal No. 747 of 1967, D/- 
4-5-1972. 

Index Note: (A) Maharashtra Co- 
Operative Societies Act (24 of 1961), 
S. 91 (1) (b) — ‘Persom claiming through 
a member’ — Claim should arise 
through a transaction or dealing which 
the member entered into with the So- 
ciety as a ‘member’. 


_ Brief Note: (A) A, the owner of a 
flat, entered into leave and licence 
agreement with Bin 1959. Subsequent- 
ly in 1962, a Housing Society was form- 
ed and A became its member. In 1963, 
B applied for fixing his monthly “com- 
pensation” (Rent) ard in that litigation 
A moved the Registrar for referring 
the dispute to arbitrator: 


Held, that when A entered into 
the agreement with B, A was not acting 
as a member of the Society but as the 
owner of the flat. Hence the case did 
not fall within Section 91 (1) (b). AIR 
1969 SC 1320, Followed. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1969 SC 1320 = (1969) 1 
SCR 887, Deccan Marchants 
Co-operative Bank Ltd. v. 
Dalichand Jugraj cain — 4 
_ M/s. N. N. Keswani and V Maya 
Krishnan, Advocates. for Appellant: Mr. 
V. S. Desai, Sr. Advocate, (M/s. S. B. 
Thakur, P. H. Parekh, R. Dhawan and 
-Y Kumar, Advocates, with him), (for 


GP/HP/D259/72/HGP 
1972 S. C. 136 X G—7 


I. R. Hingorani v. P. K. 


peal. 


Shah (Hegde J.) {[Pr.1] S.C. 2161 


No. 1) and Mr. M. C. Bhandare, Sr. 
Advocate, (M/s. B D. Sharma and §. P. 
Nayar, Advocates, with him), (for Nos 2 
to 4), for Respondents; Dr. B. R. Malik 
and Mr. K. Rajendra Chowdhary, Ad- 
vocates, (for Nos. 1 and 2) and Mrs. 
Sunanda Bhandare, Advocate of M/s. 
Bhandare Parekh and Co., (for No. 3), 
for Interveners. 


i The Judgment of the Court was 
delivered by 


HEGDE, J.:— This is an appeal 
by certificate. Respondent No. 1 is the 
Owner of Flat No. 20-B on the 5th 
floor of the building by name 
“Shalimar” situate at Marine Drive, 
Bombay. On April 24, 1959 he enter- 


-ed into an agreement called “Leave 


and licence agreement” with the ap- 
pellant under which he was permitted 
to occupy that flat at a monthly ‘“com- 
pensation” of Rupees 250/-- On May 
5, 1959, the appellant occupied the flat 
In pursuance of that agreement. In 


1962 a co-operative society by name 


“New Shalimar Co-operative Housing 
society Ltd” was formed. Thereafter 
Respondent No. 1 became a member of 
that society. To be exact he became a 
member ofthat society on January 26, 
1962. On March 28, 1963 the appellant 
filed an application under Section 11 
of the Bombay Rent Act before the 
Small Causes Court, Bombay for fixing 
the standard rent of the flat occupied 
by him. Respondent No. 1 filed his 
objections to that suit on August 5, 
1963. In his objections statement he 
pleaded inter alia (1) that there was 
no relationship of landlord and 
tenant between him and the ap- 
pellant and (2) Civil Courts had no 
jurisdiction to go into the dispute be- 
tween the appellant and the respon- 
dent. During the pendency of that suit 
Respondent No. 1 moved the Registrar 
of the Co-operative Societies for refer- 
ring the dispute between him and the 
appellant to arbitration. The Registrar 
entertained that application and ap- 
pointed one of his subordinates as his 
nominee, The Registrars nominee 
summoned the appellant to appear be- 
fore him on July 28, 1963. On July 28, 
1963 the appellant appeared before him 
and contended that he had no jurisdic- 
tion to entertain the dispute, The Regis- 
trar’s nominee overruled that objection. 
Thereafter the appellant went up in 
appeal to the Assistant Registrar. The 
Assistant Registrar dismissed his ap- 
Aggrieved by that decision the 


2162 S. C. 


appellant went up to the High Court 
of „Maharashtra under Article 226 .of 
the Constitution. The High Court dis- 
missed his petition. It came to the 
conclusion that the dispute in question 
fell within the scope of Section 91 (1) 
of the Maharashtra Co-operative So- 
cieties Act, 1960, which will be here- 
inafter referred to as “the Act.” 


2. section 91 (1) to the extent 
material for our purpose reads thus: 

“91. (1) Notwithstanding anything 
contained in any other law for the time 
being in force, any dispute touching the 
constitution, elections” of the office- 
bearers, conduct of general meetings, 


management or business of a society 


shall be referred by any of the parties 
to the dispute, or by a federal society 
to which the society is affiliated, or by 
a creditor of the society, to the Regis- 
trar, if both the parties thereto are one 
er other of the following :— 

(a) x x x x x x 

(b) a member, past member or a 
person claiming through a member, past 
member or a deceased member of the 
Society, or a Society which is a member 
of the Society or a person who claims 
to be a member of the Society.” 


3. In the case before us when 
- the argeement was entered into be- 
tween the appellant and Respondent No. 


1 as seen earlier, Respondent No. 1 was 


not a member of the -Society. In fact 


the New Shalimar Co-operative Hous- 


ing Society Ltd. was not even in exist- 
ence on that date. That being the case 
we have to consider whether the pre- 
Sent dispute can be said to fall within 
the scope of Section 91 of the Act. 


4. We feel it unnecessary to go 
into the scope of Section 91 in this case 
as, in our opinion, the point for deci- 
sion in this case is fully covered by the 
decision of this Court in Deccan 
Merchants Co-operative Bank Ltd. v. 
M/s. Dalichand Jugraj Jain, (1969) 1 
SCR 887 = (AIR 1969 SC 1320). In 
that case a member of the Society had 
leased a flat belonging to him to an- 
other person. The landlord applied to 
the Registrar for evicting the tenant. 
The question for consideration therein 
was whether that dispute fell within 
the scope of Section 91 of the Act. 


This Court came to the. conclusion #(S_ A Nos 103) and 1022 of 1989 Di ) 


S. K. M. Rafiq v. K. Rehman 


A.I. R. 


claim through a member, the claim 
should arise through a transaction or 
dealing which the member entered in- 
to with the society as a member. This 
Court further laid down that when 
the original owner executed the lease 
he was not acting as a member but as 
a mortgagor in possession. Hence the 
case did not fall within Sec. 91 (1) (b) 
of the Act. The ratio of that case fully 
applies to the present case. 


5. For the reasons mentioned 
above the appeal is allowed with costs. 
Appeal allowed. 


AIR 1972 SUPREME COURT 2162 
(V 59 C 409) 


(From: Allahabad)" 
K. S. HEGDE AND A.N. GROVER, JJ. 


S. K. Mohammad Rafiq (dead) by 
his legal representatives, Appellants; 
v. Khalilul Rehman and another etc, 
Respondents. 


Civil Appeals Nos. 691 and 692 of 
1967, D/- 3-5-1972. 

(A) Mohamedan Law . — Pre-emp- 
tion — Talib-i-Mowasibat can be 
made only after a sale deed is copied 
out in the books of a sub-registrar 
— AIR 1961 SC 1747, u 

(Para 7) 


Observation:— “A strict compliance 
with all the requirements of the two 
demands which are necessary before a 
pre-emptor can succeed in a suit for 
pre-emption under the Mahomedan Law 
may become very difficult, particularly 


on the question of the promptness and - 


avoidance of delay with regard to the 
first demand. If the demand has to be 
made after sale deed has been copied in 
the books of the Sub-Registrar it would 
be virtually impossible or at any rate 
extremely difficult for any pre-emptor 
to make the first demand as promptly 
as required under the principles of 
Mahomedan Law. It cannot be expect- 
ed that a pre-emptor should keep a per- 
petual watch. However, that isa 
matter on which legislation may be= 
come necessary and that is for the 
Parliament to consider and not for the 
Court.” (Para 9) 


(B) Constitution of India, Art. 136 
— Effect of grant - of special leave —s 


4972 S. K. M. Rafiq v. K. Rehman (Grover J.) 


' New Plea — Pre-emption suit — Ques- 
. tion whether the demand for pre-emp- 
i tion made was premature or complied 


[Prs. 1-4] S. C. 2163 


Musammat Chhoti Begum, however, 
changed her mind and executed a sale- 
deed in favour of respondent No. 1 on 


with rules of Mahamedan Law, was 
not a pure question of law cannot be 
taised for the first time before the 
Supreme Court. (Para 10) 
Cases Referred: Ckronological Paras 
AIR 1961 SC 1747 = (1962) 2 

SCR 474, Ram Saran Lall v. 
_ Mst. Domini Kuer 4,5, 7 
AIR 1961 SC 1327 =1962 Supp . 

(3)-SCR 724, Bhau Ram v. 

Baij Nath Singh 3 


=. Mr. M. C. Chegila, Sr. Advocate, 
(Mr. S. S. Shukla, Advocate, with him), 
for Appellants in both the appeals; 
Mr. C. B. Agarwala, Sr. Advocate, (Mr. 
K. P. Gupta, Advocete, with him), (for 
No. 1)-in both the appeals and Mr. A. 
N. Goyal, Advocate (for No. 2) in C. A 
No. 691 of 1967, for Respondents. 


The following Judgment of the 
Court was delivered by 


GROVER, J. :— These appeals have 
been brought by special leave from a 
common judgment of the Allahabad 
High Court whereby the dismissal of 
the suit for specific performance filed 
by the appellant was maintained and 
the decree for possession by pre-emp- 
tion in favour of respondent No. 1 was 
confirmed. 


2. One Gauhar Ali was the 
owner of a pucca two storeyed house 
in the City of Moradabad. On his death 
he left behind as his heirs his widow 
Musammat Begum, two sons Liaqat 
Ali and Ishtiaq Ali and four daughters 
Sughara Begum, Kubra Begum, 
Mehmooda Begum and Chhoti Begum. 
In 1941 the heirs of Gauhar Ali parti- 
tioned the property. According to the 
partition the hous2 in dispute was 
divided longitudinally east and west. 
The western portian . was allotted to 
the widow and the sons and the 
eastern portion came to the share of 
the four daughters. Respondent No. 1 
purchased the western portion of the 
house from the widcw and the sons. On 
August 19, 1952 he also entered into 
an agreement with the four daughters 
for the purchase of their part of the 
house, namely, the eastern portion. The 
period in which the sale-deed was 
to be executed was three months but 
it appears that the sale was 
not completed. On August 11, 1953 all 
the four daughters =xecuted an agree= 
ment of sale in favour of the appellant. 


August 14, 1953. The other three 
daughters however, did not go back on 
the agreement entered into with the 


appellant and they got a sale-deed 


transierring their share registered in 
favour of the appellant on August 17, 


°1953. This sale was, however, actual- 


ly registered in the books of the Sub- 
Registrar on October 6. 1953. 


3. On September 9, 1953 the 
appellant filed a suit against respondent 
No. 2 (Chhoti Begum) for specific per- 
formance of her part of the agreement. 
Respondent No. 1 also filed on: Febru- 
ary 6, 1954 a suit for possession by pre- 
emption on the allegation that he had 
become a co-sharer with the other 
three daughters by virtue of the sale 
effected in his-favour by Chhoti Begum 
of her share in the eastern portion of 
the house. Both the suits were tried 
and disposed of by the trial Court which 
held that respondent No. 1 was not a 
bona fide purchaser for value but 
since he had a right of pre-emption the 
suit for specific performance was dis- 
missed and the suit relating to pre-emp- 
tion was decreed in favour of respon- 
dent No. 1. The appellant filed appeals 
before the first appellate Court which 
failed. He preferred two appeals to 
the High Court which upheld the decree 
of dismissal in the suit for specific per- 
formance filed by the appellant. As 
regards the suit for pre-emption it was 
held that the ground of vicinity was 
no longer available in view of the 
judgment of this Court in Bhau Ram 
v. B. Baijnath Singh, 1962 Supp (3) SCR 
724 = (AIR 1961 SC 1327). The High 
Court, however, came to the conclu- 
sion that respondent No. 1 was a sharer 
in the appendages — common gate and 
common passage — and therefore he 
was entitled to pre-emption. 


4. In the appeal arising out of 
the suit for pre-emption the sole con- 
tention raised by Mr. Chagla is that 
under the Mahomedan Law no right of 
pre-emption accrues unless a demand 
for pre-emption is made and such a 
demand can only be made after the 
completion of the sale of the property 
sought to be pre-empted. For the pur- 
pose of finding out whether the sale 
had been completed the Court had to 
consider the provisions of the Transfer 
of Property Act 1882 and the Registra- 
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‘but he did’ not pay any. heed. In 


tion Act 1908 and not the Principles of 
Mahomedan Law. Our attention has 
been invited to a decision of this Court 
in Ram Saran Lal v. Mst. Domini Kuer, 
(1962) 2 SCR 474 = (AIR 1961 SC 1747). 
There a sale deed had been executed 
on January 31, 1946 and presented for 


registration on the same date. On com-. 


ing to know of the execution of the 


sale deed the pre-emptor made a talab-i- 


mowasibat on February 2, 1946. But 
the deed was actually copied out in 
‘the registration books on February 9, 
1946. The suit for pre-emption had 
been resisted on the ground that the 


talab (demand) had been made pre-. 


maturely. By a majority- this Court 
held that the sale was completed: only 
on February 9, 1946 when the regis- 
tration was complete and that the 


talab was made prematurely and, there- : 


fore, the suit must fail. 

Now prima facie it would ap- 
pear that in accordance with the above 
decision the sale sought to be pre-emp- 
ted by respondent No. 1 could not be 
regarded as having been completed un- 
til October 8, 1953 when sale deed was 
copied out in the books of the Sub-Re- 
gistrar. The talab had been made 


. according to the evidence which was | 


accepted by the Courts below on 
August 17, 1953, namely, the day on 
which the sale deed in favour of the 


appellant by the three daughters was 


got registered by the Sub-Registrar, 
but the registration of which was not 
completed in the books of the Sub-Re- 
gistrar till October 6, 1953. Mr. 
Chagla has contended strenuously that 
the only demand alleged to have been 
made was on August. 17, 1953 and the 
suit for pre-emption was bound to 
fail as being premature according to 
the ratio of the decision of this Court 
in Ram Saran Lall’s case, (1962) 2 SCR 
474 = (AIR 1961 SC 1747). 


l 6. The difficulty in the way of 

the appellant. is that a wholly new 
. case is now being set up on his behalf 
by Mr. Chagla. Inthe plaint it was 
stated in Para. 14 that as soon as the 
plaintiff came to know about the pur- 
chase of the -property by defendant 
No. 1 he fulfilled the condition of the 
pre-emption according to Mahomedan 
Law and sent message to defendant 


No. 1 and also served a notice that he 


must take from the plaintiff the sum 
of Rupees 3750/- paid by him and trans- 
fer to the plaintiff the portion purchas- 
ed by him from defendant Nos. 2 to 4 


and against the facts. 


A.I. R, 


the written statement in Para. 4 it was 
asserted by defendant No. 1 the. present 
appellant that the plaintiff did not ful- 
fil any condition of pre-emption nor did 
he ever place any demand orally or in 
writing before the contesting defendant 
regarding the purchase and reconvey- 
ance of the property in respect of 
which pre-emption was sought. The 
allegation of the plaintiff that he had 
fulfilled any demand according to the 
Mahomedan Law was totally. incorrect 
On the above 
Pleadings on the point the issue was 
framed in the following terms: . 

“Whether necessary demands of 
pre-emption as required by Hanafi Law 
were performed by the plaintiff?” l 

T. The trial Court dismissed 
the evidence led on the above issue 
and held that demands had been pro- 
perly performed in accordance with law. 
The evidence related mainly to what 
happened on August 17, 1953 when the 
plaintiff was informed of the sale 
deed which had been executed in fav- 
our of defendant No. 1. That was the 
first demand and a second demand was 
also -performed . later. The date on 


‘which the second: demand was made is, 


however not mentioned in the judgment 
of the trial Court. In the appeal 
against the decree of pre-emption re- 
ference was made to the evidence led 
on the question of demand and this is 
what the learned Additional District 
Judge said: 

-~ “Again addressing Haji Nisar and 
Mehruddin witnesses he said that he 
performed the first demand in their 
presence and the second demand was 
again performed before them and that 
if it was necessary they would be sum- 


. moned as witnesses.’ 


Now this judgment was delivered on 
February 13, 1959 by which time the 
law laid down by this Court in Ram 
Saran Lall’s case, (1962) 2 SCR 474 = 
(AIR 1961 SC 1747) could naturally 
not have come to the notice of the 
counsel: for the parties and the same 
could not have been referred to before 
the Additional District Judge. But 
by the time the appeal came to be de~ 
cided by the High Court — the judg- 
ment was delivered in July 1966 — the 
law had been settled by this Court and 
if the appellant wanted to rely on the 


argument which has been raised before ` 


us there is no reason or justification for 
not having done so at that stage. It 
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must be remembered that the entire 
litigation had proceeded on the basis 
that the rules of Mahomedan Law re- 
lating not only to pre-emption but also 
to the point of time when the sale is 
completed were being applied by the 
Courts. After the proncuncement in 
‘Ram Saran Lall’s case it became settl- 
-jed that the necessary demands in a pre- 
emption suit had to be made after the 
sale had been completed not by execu- 
tion or registration of the sale deed but 
by the sale deed having been copied 
Jout in the Sub-Registrar’s Books 
and it would be the date entered in 
that book which was to ke considered 
as the date of sale. According to Mr. 
Chagla the demands on the evidence of 
the respondent himself, were made be- 
fore the 6th of October 1953 and not 
afterwards. This was a-question of 
fact which was never investigated by 
any of the courts. Even if the argu- 
„ment canvassed before wus had been 
raised before the High Cotrt that could 
have gone into the matter and consi- 
dered the evidence on the record to 
find out when the demands were made. 
Our attention has-been zalled to a 
registered notice having been served 
on the appellant by the respondent. 


There is mention of such a notice in’ 


para. 14 of the plaint. This notice, Ext. 
10, was sent after Octobe> 6, 1953, its 
date being November 30, 1953. After 
giving the details necessary for show- 
ing the right of pre-emption of the 
plaintiff it was stated that the demand 
had already been made and that for 
the purpose of avoiding any dispute þe- 
fore filing the suit for pre-emption the 
vendee was being informed that he 
should accept the amount 3f considera- 
rtion and give the property to the plain- 
tiff. Mr. Chagla says thet this notice 
could hardly be regarded as.a proper 
demand according to the requirements 
of Mahomedan Law. 


8. The Mahomedan Law relat- 
ing to demand before filing a suit for 
pre-emption is of a higkly technical 
nature. It is stated in the Principles of 
Mahomedan Law by Mulla, 16th Edn. 
that the talab-i-mowasibat is spoken of 
as the first demand and the talab-i- 
ishad as the second demar:d. The third 
demand consists of the irstitution of 
the suit for pre-emption. Both the 
‘talabs are conditions precedent to the 
exercise of the right of pre-emption. 
The first talab should be made as soon 
as the fact of the sale is known to the 
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[Prs. 7-10] S. C. 2165 


claimant. Any unreasonable or un- 
necessary delay will be construed as 
an election not to pre-empt. In some 
of the cases referred to a delay of 24 
hours or even 12 hours was considered 
too long and it was held that where 
there has been so much delay the pre- 
emptor was not entitled to sustain his 
claim for pre-emption. There are other 
highly technical rules about the pre- 
sence of witnesses and the nature of 
evidence which they should give with 
regard to the second demand, the view 
of the High Courts being conflicting in 
the matter: (See pages 242, 243). 


9. It seems to us that a strict 
compliance with all the requirements 
of the two demands which are neces- 
sary before a pre-emptor can succeed - 
in a suit for pre-emption under the 
Mahomedan Law may become very 
difficult, particularly, on the question 
of the promptness and avoidance of 
delay with regard to the first demand. 
As stated before a sale shall be deem- 
ed to be completed only after the sale 
deed has been copied in the books of the 
Sub-Registrar. If the demand has to 
be made after such completion it would 
be virtually impossible or at any rate 
extremely difficult for any pre-emptor 
to make the first demand as promptly 
as required under the principles of 
Mahomedan Law. It cannot be ex- 
pected that a pre-emptor should keep 
a perpetual watch and go on. making 
constant inquiries with regard to the 
point of time when the office of the 
Sub-Registrar would copy out the sale 
deed in the prescribed book. However, 
that is a matter on which legislation 
may become necessary and that is for 
the Parliament to consider and not for 













that the question of demand has not 
been examined by any of the courts 
Keeping in view the law laid down by 
this court and the principles to which 
reference has been made. Obviously it 
was the appellant who was to blame 
for not agitating these matters at least 
before the High Court. The point whe- 
ther the demands made were prema- 
ture or complied with the rules of 


mined by reference to the entire evi- 
dence and is not a pure question of law. 
It is surprising that even in the peti 
tion for special leave to this court the 
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points which Mr. Chagla has raised 
were not canvassed. In the statement 
of the Case only the matter was put in 
these words: 

“Further, the respondent could not 
claim pre-emption as a co-sharer (Shafi 
e-Sharik) he had not become owner of 
the one fourth share in the eastern 
portion before the sale deed in favour 
of the appellant. The sale deed in his 
favour was registered on the 17th Au- 
gust 1953, some time after the three 
sisters. registered the. deed in favour of 
the appellant. As held by this Hon’ble 
Court in the case reported in 1962 (2) 
SCR 474 the demand made by the res- 
pondent at 4 or 5 p.m. on 17-8-1953 
was not valid”. 

11. Mr, Chagla, while fairly 
and properly admitting that all these 
infirmities are present, has maintained 
that we should give a decision on the 
question of demand in the light of his 
argument and that the pre-emptor 
. whose right is weak and is of a piratical 
nature should not be allowed to suc- 
ceed unless he satisfies the court that he 
has strictly complied with the require- 
ments of law relating to pre-emption. 
In our judgment adjudication of. this 
matter which is a mixed question of 
law and fact should have been invited 
from the courts below and in the ab- 
sence of any such decision it will not 
be just and proper for us, at this stage 
to allow the matter to be re-opened and 
to entertain the contention of Mr. Cha- 
gla on the question of the invalidity of 
the demands or demands made by the 
respondent before filing the suit for 
pre-emption. 

12. Accordingly the appeal aris- 
ing out of the suit for pre-emption fails 

and it is dismissed. But the parties will 
bear their own costs throughout. In 
the other appeal arising out of the suit 
for specific performance it had been 
decided by the first appellate court 
that the preliminary condition specified 
in the agreement Ext. A-3 which had 
been executed by Mussamat Chhoti Be- 
gum and her 3 sisters in favour of the 
respondent about getting the premises 
vacated from the tenant had not' been 
satisfied and therefore the agreement 
had not lapsed. Respondent No. 1 
could have enforced that agreement 

- and the appellant had no right to bring 
a suit for specific performance against 
Chhoti Begum by virtue of the subse- 
quent agreement dated August 11, 1953. 
The suit for specific performance was 


- State of Assam v. Jilkadar Ali 


A. L. R. 


liable to be dismissed both on the 
ground that the respondent had a right 
of pre-emption and that the appellant 
could not enforce the agreement dated 
August 11, 1953 in the presence of the 
earlier agreement dated August 19, 
1952. The High Court had affirmed 
that view. On behalf of the appellant 
an attempt was made by Shri M. C.. 
Chagla to assail the above decision but 
we are unable to find any error in the 
judgment of the first appellate court or 
the High Court of a nature which would 
justify interference by us. Therefore 
the appeal arising cut of the suit for 
specific performance also fails and it 
is dismissed. In that appeal the par- 
ties will bear their own costs in this 
court, 
Order accordingly. 


AIR 1972 SUPREME COURT 2166 
. (V 59 C 410) 
(From: Assam and Nagaland)* E 
J. M. SHELAT AND H. R. 
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l The State of Assam, Appellant v. 
Jilkadar Ali, Respondent. 


. Criminal Appeal No. 176 of 1969, 
D/- 18~7-1972. ae 


Index Note: (A) Constitution of 
India Arts. 5, 7—Applicability — Per- 
son opting for Pakistan leaving India 
In 1947 — Person after serving there 
for number of years coming to India 
on short visit on Pakistan passport and 
visa — Person must be deemed to have 
‘migrated’ within Art. 7. Cri. Revn. 
No. 73 of 1968, D/- 12-11-1968 (Assam 
& Nagaland), Reversed. (Para 6) 

Index Note: (B) Foreigners 
Order (1946) Cl. 7 — Person overstay- 
Ing beyond permit period without ex‘ 
tension of permit — Contravenes Cl. 7 
and is liable to penalties under S. 14 of 
Foreigners Act 1946—Fact that such a 
person is exempted from registration 
under the Foreigners (Exemption) 
Order 1957 not relevant for purposes 
of Cl. 7 of Foreigners Order 1946. 

(Paras 10, 12) 

Index Note: (C) Foreigners Act 
(1946), S. 2 (a)—Person who had opted 
for and gone to Pakistan in 1947, com- 
ing to India on short visit on Pakistan 
passport and visa is a ‘foreigner’, 

(Para 7) 


*(Cri. Revn. No. 73 of 1968, D/- 12-11- 
1968 Assam-Naga.) 
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Brief Note A+B+C A person 
who, after opting for Pakistan left 
India in 1947 for. Pakistan, returns to 
India, after having stayed ` there for 
some six years, on a short visit on the 


strength of a Pakistani, passport and ` 


visa cannot be said to be a citizen of 
India. (Para 6) 


Where a person has migrated to 
Pakistan between March 1, 1947 & 26 
January 1950, Art. 7 applies to him 
and not Art. 5. Under Art. 7 of the 
Constitution notwithstanding anything 
in Art. 5, such a person shall not be 
deemed to be a citizen of India. AIR 
1961 SC 1522 and AIR 1359 Bom 529 
and AIR 1961 All. 428, Distinguished. 

(Para 6) 


The word ‘migrated’ in Article 7 is 
used in its wider sense of going away 
from one place to another place whe- 
ther with or without intenzion of resid- 

ring there permanently; kut as in the 
instant case the accused opted for 
Pakistan and entering it in 1947 joined 
service thereat, obtained Pakistani 
citizenship and domicile, and after 
serving therein for a number of years 
came to India on a short v:sit on Pakis- 
tani passport and visa, it cannot but be 
held that he had migratec to Pakistan 
and therefore on his entry in India on 
April 4, 1955, he was noz a citizen of 
India. under Article 7. AIR 1966 SC 
1614 and AIR 1953 SC 645. Followed. 
(Para 7) 


The accused person being thus a 
‘foreigner’ was bound zo obtain a 
permit from the relevant authority 
indicating the period during which he 
is authorised to stay in India, under 
rClause 7-of the Foreigners Order 1946. 
As he overstayed the period of his per- 
mit, without obtaining. an extension of 
the same under Clause 7 (3), he commit- 
ted a breach of Clause 7 of the said 
Order and was liable ta be punished 
under Section 14 of the Foreigners’ 
Act, 1946. The fact that that asa 
Pakistani national he was not required 
to be registered as a foreigner under the 
Foreigners (Exemption) Order 1957 had 
no relevance for the purposes of Cl. 7 
of Foreigners Order 1946. l 

(Paras 10, 12) 


_Cases Referred: Chronological Paras 


“AIR 1966 SC 1614 = (1966) 3 
SCR 706 = 1966 Cri LJ 1217, 
Kulathil Mammu v. State of 
Kerala — 


State of Assam- v. Jilkadar Ali (Shelat J.) {[Prs- 1-3] 


S. C. 2167 


AIR 1963 SC 645 = (1963) Supp 

1 SCR 429 = 1963 (1) Cri LJ 

617, State of Madhya Pradesh 

v. Peer Mohammad 6 
AIR 1961 SC 1522 = (1962) 1 

SCR 776 = (1961) 2 Cri LJ 

702, Fida Husain v. State of 


-Uttar Pradesh 4,5, 8 
AIR 1961 All 428 = 1961 (2) 
Cri LJ 173, State v. Yakub 11 


AIR 1959 Bom 525 = 1959 Cri 
LJ 1416, State v. Ibrahim 
Nabiji TT 
Mr. K. P. Gupta, Advocate, for Ap- 
pellant; Dr. V. A. Seiyid Mahmud, Sr. 
Advocate (Mr. S. K. Nandy, Advocate, 
with him), for Respondent. 
The Judgment of the Court was 
delivered by 


SHELAT, J.— Prior to August 15, 
1947, the respondent was in service 
of the Government of Assam as an 
unarmed Police Constable bearing No. 
407, serial No. 29. On partition, he 
opted for service in Pakistan. Conse- 
quent on his exercising such option, the 
Assam Government passed an order No. 
2155, dated ‘December 31, 1947, releas- 
ing him from service and directing him 
to report to the Inspector-General of 
Police, Dacca for service there. The 
respondent thereafter went to the then 
East Pakistan: and joined Pakistan 
Government service as a peon in the 
Sub-registrar’s office at Fenchuganij, 
District Sylhet. 


2. He entered India on Decem- 
ber 23, 1953 on the strength of a 
Pakistani Passport, dated September. 
10, 1953 and an Indian visa dated 
November 11, 1953. He appears to 
have returned to Pakistan on April 25, 
1954. On January 27, 1955, he again 
applied for and obtained an Indian visa 
which was valid upto January 26, 1955. 
On the strength of that visa, he enter- 
ed India on April 4, 1955. Instead of 
returning to Pakistan, he overstayed be- 
yond January 26, 1955 until he was de- 


` tected on October 9, 1964 in the Village 


Niargram, Salchah Sub-Division in the 
house of one Tozamul Ali Majumdar. 
He had at that time no permit as re- 
quired by Clause 7 of the Foreigners 
Order, 1948, as amended in 1959. He 
was consequently arrested and pro- 
secuted under Section 14 of the 
Foreigners Act, 1946 read with 
Clause 7 of the Foreigners Order, 1948. 

3. The Additional District 
Magistrate, Silchar convicted him under 
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` Clause 7 of the Foreigners Order read 
with Section 14 of the Foreigners Act, 
1946 and sentenced him to rigorous 
` imprisonment for a period of six months 
and directed that he should. be deport- 
ed from India after he had served out 
the sentence. On appeal by the res- 
pondent against the said order of convic- 
tion and sentence, the Sessions Judge, 


Silchar upheld the said order of convic- - 


tion and sentence. 3 


_ 4 In the revision application 
filed by him in the High Court of Assam 
and Nagaland;. the High Court, relying 
on Fida Hussain v. State of Uttar Pra- 
desh (1962) 1 SCR 776 = (AIR 1961 SC 
1522), reversed the said order of con- 
viction and sentence and accepting the 
revision acquitted him. The reason- 
ing adopted by the High Court was 
that as in the case of Fida Hussain, 
(1962) 1 SCR 776 = (AIR 1961 SC 1522) 
the respondent was a natural born 


British subject, that. being so he was — 


at the date of his entry in India in 
April .1955 a citizen of India under 
Article 5 of the Constitution and that 
he was governed by the definition. of 
a foreigner in the Foreigners Act be- 
fore that Act was. amended in 1957. 
Before the - said -.amendment, a 
‘foreigner as. defined by Section 2 (a) 
meant a person who: l 
_ (i) is not a natural born British 
subject as defined in- sub-sections (1) 
and (2). of Section 1 of. the British 
Nationality and Status of Aliens Act, 
- 1914, or st 
_ (ii) has not been granted a certi- 
ficate of naturalization as a British 
-Subject under any law for the time 
being in force in India, or 
_ (ii) is not a citizen of India. 
The High Court felt that the respon- 
dent fell under Clause (i) of the said 
definition and therefore was not a 
foreigner when he entered India in 
April 1955 (i.e. before the definition 
was amended in 1957) and was not, 
therefore; required to obtain a permit 
under Clause 7 of the Foreigners Order, 


1948. According to the- High Court, 


if the amended definition applied’ to 
_ the respondent it would be the Central 


Government and not a Court of Law. 


which could under the Citizenship Act, 
1955 be the appropriate authority to 
deal with such questions. - 8 
; In our view the reasoning 
adopted by the High Court, of which 
the basis was the decision in Fida 


=- Hussain’s case, (1962) 1-SCR 776 = 


A.I.R. 
(AIR 1961: SC 1522) was not valid as 
the High Court omitted to take into 
account the fact of the respondent hav- 
ing left India for Pakistan in August 
1947 after he had opted for service in 
Pakistan. 

The defence of the respondent was 
that he was born in India, that he 
owned a house and lands in India and 
was -therefore a citizen of India within 
the meaning cf Article 5 of the Consti- 
tution.: There is, however, the fact esta- 
blished by the record in this case that 
in .1947..he opted for Pakistani service, 
and that he left India for Pakistan 
where he obtained service as a peon 
and that he lived there from 1947 to 
1953 when he came to India on a 
Short visit on the strength of a Pakis- 
tani passport and a visa and then re- 
turned to Pakistan. - 

6. Under Article 7, notwith- 
standing anything in Article 5, a per- 
son, who has. after the first day of 


. March 1947, migrated from the territory 


of India to the territory included in 
Pakistan shall not be deemed to be a 
citizen of India. If Article 7 applied to 
this case, the respondent would not be 
deemed to be a Citizen of India notwith- 
Standing his..complying with the con- 
ditions of Art. 5.: It is quite clear from 
State of M. P. v. Peer Mohammad, (1963) 
Supp 1 SCR 429 = (AIR 1963 SC 645) 
that it would be Article 7 and not the 
Citizenship Act, 1955 which would 
apply to a case where a person has 
migrated to Pakistan between March 1, 
1947 and January 26, 1950 when the 
Constitution came into force. If Arti- 
cle 7 were to apply it is clear that the 
Court -and not the Central Govern- 
ment or its delegates which would have 
jurisdiction to deal-with the question! 
whether the person concerned is a for- 
eigner to be dealt with under the For- 
eigners Act. : | l 
T. The ‘crucial point in the case, 
therefore,.. was whether the respondent 
had migrated to Pakistan between 
March 1, 1947 and January 26, 1950. 
If he did, then notwithstanding his 
complying with the requirements of 
Article’ 5, his case would fall under 
Article 7 and he would be deemed not 
to be a citizen even on the date of his 
entry in India on April 4, 1955. What 
then is the connotation of the word 
‘migrated’ within the meaning of Art. 7 ? 
In Kulathil Mammu v. State of Kerala 
(1966) 3 SCR 706 = (AIR 1966 SC 1614) 
this Court interpreted Article 7 and 
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held that the word ‘migrated’ was cap- 
able of two meanings. In its narrower 
connotation it meant going from one 
place to another wita the intention of 
residing permanent-y in the latter 
place; in its wider ccnnotation it simp- 
ly meant going from one place to an- 
other whether or not with the inten- 
residence in the 
latter place. In Article 7 the word was 
used in its wider sense though it did 
not take in movemenz which was invol- 
untary or for a specific purpose and for 
a short and limited period. Considering 
the facts of the present case, viz., the 
option exercised by zhe respondent for 
Pakistan service, his having secured 
release from Indian service as a con- 
stable, his going to Pakistan and obtain- 
ing service there as a peon in the sub- 
registrar’s Office, hs staying there 
thereafter for a long period, his obtain- 
ing Pakistani passport and visas declar- 


Jing therein that he had acquired Pakis- 
tani citizenship and Jomicile, there can ` 


be no doubt that he nad gone to Pakis- 
tan permanently. His movement to 
Pakistan thus was neither involuntary 
nor for.a short or limited period, but 
was clearly with the definite intention 
of having a permanent place of abode 
there. His case thus fell within Arti- 
cle 7 and therefore on his entry in 
India on April 4, 1975 he was a person 
who was deémed not to be a citizen of 
India. 

8. In (1962) 1 SCR 776 = (AIR 
1961 SC 1522) the cuestion of the ap- 
plicability of Article 7 did not arise 
and was not consider2d presumably be- 
cause it was not contended that Fida 
Hussian had migrated to the territory 
which fell within Pakistan between 
March 1, 1947 and January 26, 1950. 
The Court, therefore, considered only 
Clause (1) of Section 2 (1) of the 
Foreigners Act, 1946 and not its Cl. (3) 
as it stood before its amendment in 
1957. It appears that the only date 
available there was the date of his 
entry in 1953, when =he unamended de- 
finition prevailed. I> could not, there- 
fore, -be said that he had migrat- 
ed from India between March 1, 1947 
and January 26, 195), and that there- 
fore, he would be d2emed not to be a 
citizen of India under Article 7. In 
our view, the Higk Court could not 
have relied on Fida MHussain’s case, 
(1962) 1 SCR 776 = ‘AIR 1961 SC 1522) 
for its conclusion that the respondent 
was not a foreigner in April 1955, and 
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that therefore, Cl. 7 of the Foreigners’ 
Order could not apply to him. 


9. Clause 7 of the Foreigners’ 
Order 1948 by its sub-clause (1) re- 
quires every foreigner who enters 
India on the authority of a visa to 
obtain a permit from the relevant 
authority indicating the period during 
which he is authorised to remain in 
India. The visa obtained by the res- 
pondent permitted him to stay in India 
till January 26, 1956. If he wanted to 
stay beyond that period, it was incum- 
bent on him as provided by. sub- 
clause (3) of Clause 7 to obtain from 
the relevant authority thereunder an 
extension of the period mentioned 
in the visa. In the absence of such an 
extension he was bound to depart from 
India on January 26, 1956. Admittedly 
he did not, but on the contrary continu- 
ed to remain in India until he was de- 
tected in 1964. 


10. Dr. Mahmood, however, re- 
lied cn the Registration of Foreigners 
(Exernption) Order, 1957. But whether 
the respondent was exempted under 
that order or not is entirely irrelevant 
for the purposes of Clause 7 of the 
Foreigners Order, 1948, whose purpose 
clearly is to see that a Foreigner enter- 
ing India under a visa does not overstay 
beyond the period for which the visa 
permits him to stay in this Country. 
By overstaying here without the re- 
quired extension the respondent clear- 


dy viclated the provisions of Clause 7 (1) 


and (3) of the Foreigners’ Order, 1948 
in view of our conclusion that he was 
a person who was deemed not to be a 
citizen of this Country, and therefore, 
a foreigner even under the definition 
of foreigner in S. 2 of the Foreigners 
Act before it was amended in 1957. 


11. The decision in State v- 
Ibrahim Nabiji, AIR 1959 Bom 526 re- 
ferred to by counsel also does not as- 
Sist as it did not have to deal with the 
point arising in the present appeal, 
that is with regard to a person who, 
notwithstanding Article 5, is to be 
deemed not to be a citizen under Arti- 
cle 7, and therefore, a foreigner with- 
in the meaning of Section 2 (a) of the 
Foreigners Act as it stood in 1955. The 
State v. Yakub, AIR 1961 All 428 an- 
other decision relied on by Dr. 
Mahmood, merely laid down that per- 
sons who are sought to be brought 
within the scope and ambit of Clause 7 
of the Foreigners’ Order, 1948 are per- 
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sons who are not citizens of India, and 
that that clause did not apply to those 
who were not foreigners at the date of 
their entry although they may become 
foreigners after their entry by reason 
of the amendment of the definition in 
1957. This decision again cannot assist 
the respondent in view of our conclu- 
sion with regard to Article 7 by reason 
of which the respondent even at the 
date of his entry in 1955.was deemed 
not to be a citizen of India.- 


12. In our view the respondent 
was a foreigner when he entered India 
in April 1955 as the definition of 
foreigner then stood, and by overstay- 
ing beyond the period permissible 
under the visa on the strength of which 
he had entered India he clearly com- 
mitted breach of Clause 7 of the 
Foreigners’ Order, 1946 and was liable 
to be punished under Section 14 of the 
Foreigners Act, 1946. He was, there- 
fore, rightly convicted and sentenced 
by the Trial Magistrate. The High 
Court, in .our view, ‘erred in setting 
aside that order of conviction and 
sentence. The appeal by the State is, 
therefore, allowed and the order of the 
Trial Court is restored. 


Appeal allowed. 


AIR 1972 SUPREME .COURT 2170 
- (V 59 C 411) 
(From Mysore: AIR 1967 Mys 225) 
A. N. RAY AND M. H. BEG, JJ. 
State of Mysore, Appellant v. P. R. 
Kulkarni and others, Respondents. 
Civil Appeals Nos. 1168-1170 of 
1967, D/- 24-7-1972. 


Index Note: (A) Constitution of 
India, Art. 311 (2) — Applicability — 
Reversion of officiating civil servants 
— They can be reverted without infring- 
ing Article 311 provided reversion does 
not amount to punishment. 

(Para 2) 


Index Note: (B) Constitution of 
India, Arts. 14 and 16 — Reversion of 
employees allotted tonew State—Re- 
version orders passed before order 
allotting them to new State was made 
by Central Government under S. 115 (2), 
States Reorganisation Act — Vacancies 
filled by employees junior to those al- 
lotted and securing lower places in exa- 
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mination — Held reversion orders were 
passed for extraneous purpose and re- 
sulted in unjustifiable discrimination — 
(X-Ref.:.— States Reorganisation Act 
(1956), Section 115 (2)). 


Brief Note: (B) The employees, who 
were officiating as Wireless Operators 
inthe State of Bombay after success- 
fully passing an examination, were re- 
verted to the posts of Police Constables 
a few days before the Central Govern- 
ment, by anorder under- 8.115 (2) of 
the States Reorganisation Act, allotted 
them to the newly formed State of 
Mysore. These reversion orders were 
passed as the authorities concerned had 
come to the conclusion that the number 
of Wireless Operators would exceed the 
number required in the new State of 
Mysore. The vacancies thus caused in 
the State of Bombay were filled by the 
employees very much junior to the em- 
ployees allotted and who had secured 
places far below in the examination. 


Held, (1) that the reversion orders 
were based on misapprehension of the 
purpose and effect of the Act. There 
was no provision of law which could 
enable the authorities of the former 
State of Bombay to gauge the needs of 
Mysore State. The power of reversion 
was used for a ccllateral or legally 
extraneous purpose. 

_ (Paras 5, 6 and 7} 


(2) that the reversion- orders re- 
sulted in an unjustifiable discrimination 
against the employees allotted struck 
by Articles 14 and 16. AIR 1967 Mys 
225, Affirmed. (Para 8) 


M/s. S. S. Javali and M. Veerappa, 
Advocates, for Appellant; M/s. S. N. 
Prasad and R. B. Datar, Advocates, for 
Respondent No. 1 (In all the Appeals). 


The Judgment of the Court was 
delivered by 


BEG, J.:— The State of Mysore 
has appealed by Special leave to this 
Court against a judgment of a Division 
Bench of the Mysore High Court allow- 
ing three Writ Petitions raising common 
questions of law and fact. There are 
thus three connected appeals before us 
against a common judgment which will 
be dealt with by us in a single judg~ 
ment. Soi - ; 

2. Each of the three petitioners 
before the High Court, now Respon- 
dents before us, had challenged the 
validity of reversion orders passed 


Y 
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against them on 25-10-1956 by the 
Superintendent of Palice (Wireless), in 
the then State of Bombay, a few days 


before the Central Government, by an 
order dated 81st October, 1956, made 


under Section 115, sub-section (2) of. 


the States Reorganisation Act of 1956 
(hereinafter referred to as ‘the Act’) 
allotted the respondent to the newly 
formed State of Mysore. The respon- 
dent had been officiating, before their 
reversion, as Wireless Operators on a 
pay scale of Rs. 80-5-100, after success- 
fully passing an examination held in 
1955 by the Police Wireless Training 
Centre at which the respondent Y. L. 
Mirajkar secured the 16th place, the res- 
pondent R. R. Kulkarni the 20th place, 
and respondent V.S. Bhandari the 30th 
place. They were reverted, by the im- 
pugned orders, to the posts of Police 
Constables on pay sceles of Rupees 35-4- 
40. It is obvious that the reversion to 
the lower posts witk lesser pay meant 
a serious loss to each of the 3 contest- 
ing respondents. Thə respondents had, 
therefore, challenged the reversion 
orders, passed practically on the eve of 
their allotment to the State of Mysore, 
on the ground, inter alia, that these 
orders amounted zo punishment in 
violation of the provision of Arti- 
cle 311 (2) of the Ccnstitution. As the 
respondents were only Officiating 
Wireless Operators they could be re- 
verted, without infr-nging Article 311, 
provided their reversion did not amount 
to punishment. As no case of punish- 
ment, in the eye of law, could be made 
out no violation of Article 311 could 
be put forward. : 


3. The petitioners ħad a right 


of representation under Section 115 
sub-section (5) to an Advisory Com- 
mittee, which they did avail them- 
selves of, but their representations to 
that Committee were rejected on the 


ground that they could not complain 


of reversion orders which were passed 
before the order allotting them to the 
new State of Mysore. Thus, the peti- 
tioners’ grievances against the rever- 
sion orders had not even been consi- 
dered by the Advisory Committee 
which seems to have acted on the 
erroneous assumptian that the rever- 
sion orders were quite disconnected 
with the Reorganisation of States, one 
of the consequences of which was that 
services of persons serving in one 
State were transferred to another 
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under the provisions of Section 115 
sub-s. (2) of the Act. 

4. The Mysore High Court had 
quashed the reversion orders passed 
before the allotment orders of the Cen- 
tral Government, partly because the 
reversion-was held to have been order- 
ed for a collateral or extraneous pur- 
pose and partly because it had 
resulted in a discrimination against: 
the respondents struck by Arti- 
cles 14 and 16 of the Constitu- 
tion. Even where Article 311 is 
inapplicable, a reversion order may 
be vitiated on these grounds. We, there- 
fore, proceed to consider the merits 
of this double pronged attack on rever- 
Sion orders. 

5. The High Court had found 
that the reversion orders . against the 
respondents were passed under the 
erroneous belief entertained by the 
authorities concerned in the former 


‘State of Bombay that all police officers 


belonging to the constabulary of the 4 
‘KANNAD’ Districts (i.e. Belgaum, 
Dharwar, Bijapur, and Kanara), which 
were transferred from the former State 
of Bombay to the new State of Mysore, 
must necessarily be sent to the new 
State of Mysore and could not serve 
in the new State of Bombay. It seems 
that the authorities concerned came to 
the conclusion, for reasons which are 
not very clear, that, unless the peti- 
tioners were reverted, the number of 
Wireless Operators would exceed the 
number required in the new State of 
Mysore. It was nowhere stated on be- 
half of the Mysore State that it requir- 
ed only a certain number of wireless 
operators and could not absorb more. 
It appears that the officials of Bombay 
took it upon themselve to assess the 
needs of the new Mysore State al- 
though this was not their function at 
all. No provision of law could be 
shown to us which could enable any 
authorities or officials of the former 
State of Bombay to gauge the needs of 
the Mysore State and to make rever- 
sion orders against employees of the 
State of Bombay in anticipation of 
their transfers to satisfy the needs of 
the State of Mysore. On the other 
hand, Section 115 (2) of the Act con- 
ferred the power on the Central Gov- 
ernment to make provisional and then 
final allotments, and, until the Central 
Government passes its orders, the 
employees of an existing State, a 
part of whose territory was transferred 


2172 S. C. [Prs. 5-8] State of Mysore v. P. R. Kulkarni (Beg J.) 


to another State, had.to continue to 
serve the parent or principal succes- 
sor State. 


6. The High Court had also held 
that proved. facts supported the asser- 
tions made on behalf of the respon- 


dents that the real object of the rever- 


sion was to make available vacancies 
-thus caused in the posts of officiating 
Wireless Operators in the Bombay 


cadre to other employees who subse- . 


quently secured these posts although 
they had obtained lower marks than 
the petitioners and were junior to the 
petitioners as Wireless Operators. 
Even if this was not the real object, 
but, as the Mysore High Court also 
concluded from the. assertions made in 
the affidavits before it, the rever- 
sion orders against the respon- 
dents were based merely on a misap- 
prehension of the purposes and the 
effect of the Act, such a misapprehen- 
sion could not provide a reasonable or 
valid ground for the reversion. The 
High Court could and did hold that 
the power of reversion was not utilised 


for a purpose for which it could pro- . 


perly be said to have been meant. The 
exercise of every power, whatever its 
nature, lodged in Governmental autho- 
rities, is controlled by the need 
to confine it to the ambit within 
which it could justly and reason- 
ably be expected to take. place. A 
power used under the misappre- 
hension that it was needed for 
effectuating a purpose, which was real- 
ly outside the law or the proper scope 
of the power, could be said to be an 
exercise for an extraneous or collateral 
purpose. ` 


T. It was objected that the High 
Court of Mysore had -erroneously 
characterised such a’ use of the power 
of reversion as a “misuse -of power” 
which “invited the criticism” that it 
was an “artifice” to eliminate the res- 
‘pondents from.the field of officiating 
operators in order that others left in 
the State of Bombay might get their 
places. In other words, the reversion 
orders may have sprung from an 
oblique motive in addition. to having 
resulted from the misapprehension 
that officers on the constabulary of 
certain Districts had necessarily to be 
allocated to Mysore and that officials 
of the Bombay State could gauge the 
needs of the Mysore State. Learned 
Counsel for the State of Mysore has 


‘be there. 
the respondents succeeded in doing, 


A. IL R. 
not been able to show us that the find- 
ings of the Mysore High Court, which 
meant that the power of reversion had 
been used for a purpose for which it 
could: not have been intended, were 
erroneous. “Misuse of Power” or “mis- 
application of power” or a “Detourne- 
ment de Puvoir”’ (as it is called in 
French Administrative Law), are terms 
correctly employed to describe the use 
of a power in this illegal fashion. It 
was not necessary for the respondents 
to go so far as to establish that such 
misuse took place with the deliberate 
object of benefiting others at the ex- 
pense of the respondents, although 
learned judges of the High Court were 
inclined to hold, not without good 
reasons, that such an object may also 
It was enough to prove, as 


that the power of reversion was used 
for a collateral or legally extraneous 
purpose. 


8. The second ground of attack 
upon the reversion orders was that 
they resulted in an unjustifiable discri- 
mination struck by Articles 14 and 16 
ofthe Constitution. This ground had 
also been fully substantiated -on -the 
findings recorded by the Mysore High 
Court. It was held by it that the facts 
disclosed by the records of the Police 
Department of the former State of 
Bombay made it abundantly clear that 
the respondents could have continued in 
the State of Bombay as Wireless Opera- 
tors but for the misapprehension men- 
tioned above because vacancies existed 
there which were filled up by persons 
very much junior to the respondents. 
Some of these juniors were appointed 


by orders made on the 14th April, 1959, 


in the State of Bombay. They includ- 
ed candidates who had secured places 
far below the respondents in the exa- 
mination of 1955. One of them was 
even declared in 1955 to have failed, 
but he was accepted later by relaxation 
of the rules. Another, who had also 
failed in. 1955, was appointed after pass- 
ing a practical examination. All these 
juniors were working in the State of 
Bombay as Wireless Operators .while 
the respondents continued to serve 
officially as mere constables in Mysore 
State. Respondents had ‘been denied 
their chance of continuing as operators 
in Bombay State simply because they 
had to leave the Service of the State 
of Bombay after they had been revert- 
ed without any reason apart from those 
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indicated above. The effect of it was 
that their juniors and less meritorious 
officers obtained preferenze over them. 


9. We are unable to accept the 
submission of the learned Counsel for 
the Mysore State that the subsequent 
orders passed in Bombay State appoint- 
_ing others, who were clearly junior to 
and less meritorious than the respon- 
dents, must be held to be irrelevant in 
deciding- whether the impugned rever- 
sion orders had resulted in violations 
of Arts. 14 and 16 of the Constitution 
in the case of the respondents. If, as a 
consequence of reversion orders, the 
respondents were denied the opportuni- 
ties which their juniors in service, who 
were also below them in crder of merit, 
secured in their stead, we think that 
these consequences could be taken-into 
account in deciding whether discrimi- 
natory treatment was meted out to 
the respondents. We think that 
the conclusions reached Ey the Mysore 
High Court, on the strenzth of rele- 
vant data before it, were unassailable. 


10. 
us, by-the learned Counsel for the res- 
pondents, that, .although the respon- 
dents were allotted, after illegal rever- 
sion, as mere constables zo the newly 


formed State of Mysore, yet, they had. 


been working throughout the period of 
their service in Mysore as 
Operators, because of their proficiency 
and experience in this work. Assertions 
made by the respondents that they had 
been assigned and were doing the work 
of Wireless Operators in Mysore had 
not been controverted by the State. of 
Mysore. It is, therefore, only just and 
proper that they should be treated as 
Wireless Operators and deemed to have 
been allocated in that cavacity to the 
State of Mysore. In fact, this is the 
result of the orders of the Mysore High 
Court which had quashed the reversion 
orders while leaving the allotment in- 
tact. We see no grounds for interfer- 
ence with the orders of the Mysore 
High Court, 


11. Gane these appeals 
are dismissed with one set of costs. — 


Appeal dismissed. 
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Joydeb Gorai, Petitioner v. State 
of West Bengal, Respondent. 


Writ Petn. No. 39 of 1972, D/- 24- 
7-1972. 
_ Index Note (A) — West Bengal 
(Prevention of Violent. Activities) Act 
(XIX of 1970) S. 3 (2) (d) — “Acting 
in any manner prejudicial to the main- 
tenance of public order’—Meaning of. 


. Brief Note (A) — A threat by the 
detenu to kill a person ‘if he refuses to 
rub out anti-naxalite slogans written 
on his wall coupled with the assertion 
by authorities that such threat terroris- 
ed the common public and as such they 
could not pursue the normal avocation 
of life and hence it disturbed public 
order was held to be an act prejudicial 
to the maintenance of public order 
within the meaning of cl. (d), of ‘sub- 
section (3) of Section 3 and a valid 
ground of detention ‘under the Act. 

(Para 3) 
_ Index Note (B) — West Bengal 
(Prevention of Violent Activities) Act 
(19 of 1970) S. 12 — Confirmation of 
detention order — Can be passed þe- 
fore expiry of three months from date 
of detention — Not necessary to pass 
immediately after detention. AIR 1972 
SC 1924, Foll. - (Para 4) 
Cases Referred: Chronological Paras 
ATR 1972 SC 1924 = (1972) 1 SCC 


`. 308, Deb Sadhan Roy v. State of 


West Bengal 


“AIR 1972 SC 1446= (1972) 1 SCC 


456=1972 Cri LJ 916, Ujjal l 
Mondal v. State of West Bengal 4 


Mr. 5. Lakshminarasu, Advocate, 
amicus curiae, for Petitioner; Mr. G. I. 
Mukhoty, Advocate, Mr. Sukumar 
Basu, Advocate of M/s. Sukumar Basu 
and Co., Advocates, for Respondent. 


The following Judgment of the 


‚Court was delivered by 


SHELAT, J.:— The District Magis- 
trate, Burdwan passed the order im- 
pugned in this petition on July 14, 1971 
directing the -petitioner’s detention 
under sub-see. (1) read with sub-sec- 
tion (3) of Sec. 3 of the West Ben- 
gal (Prevention of Violent Activities) 
Act; being President’s Act XIX of 1970, 
on the ground that such detention was 
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necessary “with a view to preventing 
him from acting in any manner preju- 
dicial to the maintenance of public 
order”. In pursuance of the order the 
petitioner was arrested on August 6, 
1971 when he was furnished, as requir- 
ed by the Act, the grounds of deten- 
tion. l 

2. There ïs no dispute that con- 
sequent upon the passing of the said 
order the Government of West Bengal 
and the other relevant authorities.under 
the Act duly took all consequential 
steps, such as the reporting to and ob- 
taining the Government’s order of ap- 
proval, reporting to the Central Gov- 
ernment, disposal of the petitioner’s 
representation, referring the petitioner’s 
case to the Advisory Board and. obtain- 
ing its opinion ete., within the respec- 
tive times prescribed by the Act. 

3. Two grounds questioning the 
validity of the said order and the de- 
tention thereunder were, -however, 
urged by Mr. Lakshminarasu, appear- 
ing for the petitioner amicus curiae. 
The first was that the first ground in 
the grounds of detention was irrelevant 
and therefore vitiated the entire order. 
The second was that there was undue 
delay in the confirmation by the State 
Government of the detention order and 
the continuance of detention there- 
under after the expiry of three months 
of detention. 


The first ground in the grounds” 


of detention runs as follows: 

“That on 7-2-71 at 13.30 hours you 
and your associates had been to the 
house of Shri Bibhuti Bhusan Ghosh of 
Ranchi Dhowrah, . Police Station 
- Kulti, and asked him to rub (out) the 
anti-naxalite slogans written on the 
wall of his house. Being refused you 
threatened to kill him. Your such act 
' terrorised the common public and as 
such they could not pursue the normal 
avocations of life. Moreover, it . dis- 
turbed public order.” 

The question is whether threat to kill 
the said Bibhuti Bhusan Ghosh amount- 
ed to “acting in any manner prejudi- 
cial to the maintenance of public 
order” as: defined in Sec. 3 (2) (d) of 


the Act. Cl. (d) amongst other things. 


‘provides that committing any offence 
punishable with death or imprisonment 
for life or imprisonment for a term 
extending to seven years or more, 
where the commission of such offence 
disturbs or is likely to disturb public 
'. order, would fall within the said defi- 


A. I. R. 


nition of the expression “acting in any 
manner prejudicial to the maintenance 
of public order”. Section 506 of the 
Penal Code provides that a threat to 
cause death or grievous hurt or to 
cause an offence punishable with death 
or imprisonment for life shall be puni- 
shable with imprisonment of either 
description for a term which may ex- 
tend to seven years or with fine or 
both. That being so, the offence said to 
have been committed by the petitioner 
clearly was one of the offences enume- 
rated in cl. (d) of Sec. 3 (2) of the Act. 
Ground No. (1) further alleges that the 
threat to kill the said Ghosh adminis- 
tered to him on account of his refusal 
to rub out the anti-naxalite slogans 
written on the wall of his house “ter- 
rorised the common public and as 
such they could not pursue the normal 
avocations of life’ and further- 
more, disturbed public order. This 


assertion coupled with the satisfaction. 


of the other requirement of cl. (d) of 
Sec. 3 (2), namely, the committal of 
the offence of threatening to kill, 
would bring the act in question within 
the expression “acting in any manner 
prejudicial to :the maintenance of 
public order” as defined in Sec. 3 (2). 
It cannot, therefore, be argued that 
ground No. (1) was extraneous or ir- 


relevant to the objects’ set out in Sec- 


tion 3 of the Act and in respect of 
which a valid order of detention could 
be made under the Act. 


4. The second contention also is 
not such as can be sustained. There is 
no dispute that the petitioner was 
arrested on August 6, 1971 and the 
order of confirmation and the impugn- 


ed detention thereunder beyond -the 


period of three months was passed by 
the State Government on October 28, 
1971, that is within three months from 
the date of his arrest. Counsel, how- 
ever, argued that though the decisions 
of this Court have laid down that such 
an order of confirmation has to be 
passed within three months from the 
date of arrest, the appropriate Govern- 
ment has to pass such an order as soon 
as possible and cannot delay in doing 
so until the expiry of three months. In 
Deb Sadhan Roy v. State of West Ben- 
gal, (1972) 1 SCC 308 = (AIR 1972 SC 
1924) acase under the President’s Act 
XIX of 1970, this Court laid down that 
it was essential that the appropriate 
Government should take positive action 
on the report of the Advisory Board, 


— 
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which action alone would determine 
whether the detention was to be termi- 
nated or continued, that it would, there- 
fore, prima facie, appea> that that 
action should be taken immediately 
after the receipt of the opinion of the 
Board, or at any. rate, within three 
months from the date a person was de- 
tained, and that failure to con- 
firm or extend the period within 
three months would result in the 
detention becoming illezal, the mo- 
ment the three months’ period elaps- 
ed without any such confirma- 
tion. This decision, thus, makes it 
clear that the legality of a detention 
Jorder or the detention ‘thereunder 
would not be affected if an order of 
confirmation is passed before the ex- 
piry of three months from the date of 
Getention. Similarly, in Ujjal Mandal 
v. State of West Bengal, (1972) 1 SCC 
456=(AIR 1972 SC 1446), Mathew, J., 
speaking for the Court, observed, at 
page 459 of the report as =ollows: 

“To put the matter in a nut-shell: 
the State Government has power under 
the Act to detain a person without trial 
beyond a period of three months, but 
limited to a period of one year. That 
power the State Government may 
exercise on receipt of the opinion of 
the Board that there is sufficient cause 
for the detention.. When the State Gov- 
ernment receives that opmion, it has 
still the option to exercise the power 
and to continue the detention beyond 
the period of three months or not. Con- 
firmation is the exercise of the power 
to continue the detention after the ex- 
piry of three months. Unless that 
power is exercised within the period of 
three months from the date of deten- 
“tion, the detention after the expiry of 
that period would be without the au- 
thority of the law.” l 
Therefore, if the order oz confirmation 
has been passed, as it has. been done in 
the present case, within three months’ 
time from the date of arrest, neither 
the legality of the detention order 
nor the continued detention thereunder 
is affected. 


5. Both the contentions raised 
by counsel thus having failed, the 
petition also must fail and is conse- 

quently dismissed. 
= l Petition dismissed. 
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(From: ANDHRA PRADESH)* 
S. M. SIKRI. C. J. J. M. SHELAT, 
I. D. DUA, H. R. KHANNA AND 
G. K. MITTER, JJ. 

The State of Andhra Pradesh, Appel- 
lants v. T. Ramakrishna Rao and others, 
Respondents. 

Civil Appeal No. 1461 of 1971, Dj- 
14-12-1971, 

Constitution of India, Art. 16 — 
Equality of opportunity in matters of 
public employment. (Para 12) 

Since Rule 5 of the Rules made by 
the Governor of Andhra Pradesh under 
Article 234 read with Arts. 309 and 237 
was held invalid, all actions taken there- 
under must be regarded as invalid. 
That being so the only way the Public 
Service Commission could prepare a list 
for appoiniment to the post of District 
Munsifs would be under the amended 
R. 5 and that could only be done by ceall- 
ing fresh applications and holding an exa- 
mination under the amended R. 5. 

(Para 12) 

In such circumstances there was no 
question of any breach of Art. 16, firstly 
because there was no valid applications 
before the Commission since the applica 
tions filed earlier under unamended R, 5 
were bad es they had. been called and 
made under an invalid rule. Secondly 
those applicants had not acquired any 
right by merely applying for the posts 
either under that rule or otherwise to be 
selected for- the posts. Writ Petn. No. 
1915 of 1¢71, D/-16-8-1971 (Andh, Pra.) 
Reversed. (Paras 12. 13) 


Equally, there was no question of 
the amended rule 5 being prospective or 
retrospective as the Commission had to 
act afresh under the amended rule, the 
unamended rule having been struck down 
and there being, therefore. no basis on 
which the applications made earlier 
could be treated as valid applications. 

(Para 12) 

Mr. P. Ram Reddy. Sr. Advocate, 
(Mr. P. Parameswara Rao, Advocate, with 
him), for Appellants; Mr. K. Jayaram, 
Advocate, for Respondents. ; 

The following judgment of the Court 
was delivered by 

SHELAT, J.:— This appeal, by 
special leave. is directed against the judg- 
ment of the High Court of Andhra Pra- 
desh in Writ Petition No. 1915 of 1971. 
That was filed by the respondents herein, 
who were candidates for the posts of 
District Munsif in the Andhra Pradesh 
State Judical Service which were to be 


*Writ Petn. No 1915 of 1971, D/-16- 
8-1971 (Andh Pra.) 
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filled in by direct recruitment as disting- 
uished from recruitment by promotion. 

2: The respondents are advocates 
enrolled by the High Court of Andhra 
Pradesh. In pursuance -of an advertise- 
ment dated November 8, 1968, issued, by 
the State Public Service Commission, 
they and certain others applied for the 
said posts for which at the time there 
were sixty vacancies. One of the quali- 
fications required of such applicants was 
that they should be below the age of 32 
years on July 1. 1961. The Commission 
was to hold the examination on the qth 
and 8th May, 1969. The examination, 
however. could not be held as the: exa- 
minees staged a walk-out on the ground 
that the question paper in Civil Law was 
at variance with the “Information For 
Candidates” previously issued by the 
Commission. 'The Commission thereafter 
issued another notice dated July 5, 1969 
for holding another examination on July 
25. 1969. Thereupon these respondents 
and ten others filed a Writ Petition No. 
2484 of 1969 in the High Court for a dir- 
ection restraining the Commission from 
holding the written examination and for 
a further direction to fill up the said 
posts by oral test onlv. 

3. Under the Rules, dated Decem- 
ber 4. 1962. made by the Governor in ex- 
ercise of powers under Art. 234 read with 
Arts. 309. and 237 of the Constitution, the 
Andhra Pradesh State Judicial Service 


consists of three categories: (1) Subordi-. 


nate Judges. (2) District Mumnsifs, and (3) 
Judicial Second Class Magistrates. The 
mode of appointment to the post of Dis- 
trict Munsifs as provided by R.-4 of the 
said Rules, was by (a) direct recruitment, 
(b) by transfer from certain categories of 
public servants and (c) by promotion 
from the Judicial Second Class Magis- 
- trates. Rule 5 empowered the Commis- 
sion to prepare a list of persons consider- 
ed fit for appointment in accordance with 
the rules and regulations: as from time 
to time made by the Governor “after 
holding such examinations, if any, as the 
Governor may think necessary. ' for the 
candidates for appointments by direct 
recruitment or transfer to the post of 
District Munsif in the State.” 


4. ` There were in all 71 vacancies, 
out of which 60 were to be filled in by 
direct recruitment,.and the rest by. trans- 
fer. The selection to the posts to be fill- 
‘ed in by direct recruitment was to be 
made on the basis of a written as well as 
an oral test. The written test was to 
consist of three papers of 100 marks each 
fn Civil Law. Criminal Law and lang- 
uage, and 200 marks were earmarked for 
the oral test. - 

5. The contention of these res- 
pondents then was that the said rules did 
not provide for a written examination, 

that such an examination was provided 
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only by the said “Information For Cn- 
didates” issued by the Commission, and 
that the said rules did not also prov-de 
fcr the maximum and minimum marks 
and the requisite percentage of marks 
required for selection. Therefore, the 
said “Information”, the written exa- 
mination proposed to be held thereunder, 
the requirement of certain percentage of 


marks ete. were all ultra vires and invalid. 


According to the State the Governor 
had issued certain Government Orders, 
the requirements of which the Commis- 
sion had incorporated in the said ‘“In- 
formation”. Since those Government 
Orders were issued in pursuance of R. 5 
of the said Rules, the Commission was 
competent to hold the examination and 
select candidates for the list to be pre- 
pared under R. 5 in accordance with the 
qualifying marks required under the 
said orders. 

6. -There was no dispute that the 
said rules. were made by the Governor in 
consultation with the High Court and 
the Public Service Commission as pro- 


vided by Art 234. Rule 5, amongst them, y 


empowered the Commission to prepare a 
list of persons’ considered fit for`the ap- 
pointinent to the post of District Munsifs 
“after holding such examination if any. 
as the Governor may think necessary”. 
Rule 5, thus, conferred on the Governor 
the discretion to decide whether an exa- 
mination should be held or not. or if 
held, whether it should be written or 
oral. The rules also did not provide for 
the subjects in which the’ examination 
should be held, nor the maximum and 
minimum marks to be obtained py the 
candidates to be qualified for being call- 
ed for interview nor the qualifving total 
marks required for selection. These 
matters were provided for in the said 
Government Orders. 


T. The High Court rejected the 
contentions urged by the State counsel 
that R. 5 was a conditional legislation 
properly promulgated in exercise of 
power under Art. 234 and after consult- 
ing the High Court and the Commission 
or that the. said Government orders issu- 
ed thereunder prescribing the pattern of 
examination and the maximum and 
qualifying marks constituted delegated 
legislation. The High Court held that 
Rule 5, in so far as it empowered the 
Government to ~determine 
examination was necessary or not and 
the pattern of such an examination con- 
travened Art. 234, and was therefore, 
void. It further held that the said.Gov- 
ernment orders made under Rule 5 were 
also void having been issued under an in- 
valid rule. In this view. the High Court 
held that the Commission could not hold 
the examination under the said Govern- 
ment orders and issued a direction upon 
the Commission to that effect. 


whether an 


~ 
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8. The defects in Rule 5 _pornted 
out by the High Court in its said judg- 
rent were thereafter removed. The Gov- 
ernor issued an amended rule 5 after 
consultation with the High Court and the 
Commission as enjoined by the High 
Court in the said judgment. . The Comis- 
sion then proposed to call fresh applica- 
tions and hold an examination for the 
purpose of filling in vacancies jn the post 
of District Munsifs which by now were 
200. Thereupon those nine respondents 
filed another writ petition ‘from which 
this appeal arises. ne 

9. The cuntentions of these res- 
pondents were, firstly, that they could 
not be subjected to a written examina- 
tion under the amended rule as it was 
prospective. and therefore; their applica- 
tions should be proceeded with on the 
basis of oral test only. secondly. that 
even if a written test zould be validly 


- held, the provision in the amended rule 


prescribing 200 marks for the written 
test and an equal number of marks for 
oral test was not valid: thirdly. that the 


‘rule did not lay down any guidelines or 


criteria on the basis of which such an oral 
test should be conduzted and marks 
awarded. Consequently. the provision 
for 200 marks for such an:oral test should 
be quashed as there was‘scope for dis- 
crimination in awarding the marks. 

10. The: High Court rejected the 
contentions as regards the -‘ written and 
the oral test, and held that the Commis- 
sion was entitled to'make selection by 
first screening the candidates through the 
written test. and make selection by oral 
test from amongst thos> who qualified 
for beine called for interview. i 

11. At the time when the Commis- 
sion first invited application in ` Novem- 
ber 1968 there were. as aforesaid, only 
6C vacancies to be filled in. By now the 
number had increased to 200. The Com- 
Mission was desirous to call for fresh ap- 
plications for all the 2C0 posts and hold 
a fresh examination -under the amended 
Rule 5. The High Court, however, turn- 
ed down this proposal and directed the 
Commission to hold a sparate examina- 
tion for those who had applied in ` 1963 
under the unamended rule in respect of 
the original 60 vacancies and to call 
Separate applications and hold a separate 
examination for the remaining 140 vacan- 
cies. The reason given zor such ‘a dir- 
ection was that if the -espondents were 
required to file fresh applications and 
made to appear in the examination along 
with the rest of the applicants: there 
would be violation of Art. 16. The dir- 
ection thus given would compel the Com- 
mission to hold two sevarate examina- 
tions, one for the respondents and others 
who had applied in 1968 for selection to 
the said 60 posts and another for the re- 
maining 140 posts. 


1972 S. C./137 X G—8 


‘High Court being thus 
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12. We fail to see either the justi- 
fication or the necessity for such a dir- 
ection. The unamended Rule 5, as it 
stood in 1968, having been held invalid, 
the notice issued thereunder by the Com- 
mission calling for applications. the appli- 
cations received in pursuance of that 
notice and the examination sought to be 
held thereunder and indeed all actions 
taken by the Commission thereunder fell 
through and must be regarded as invalid. 
The rule having then been struck down, 
the only way the Commission could pre- 
pare a list for appointment would be 
under the amended Rule 5. Obviously, 
that could only be done by calling for 
fresh applications and holding an exa- 
mination under the amended Rule there 
being no other rule available to the Com- 
Mission after Rule 5 had been struck 
down. In these circumstances, there was 
no question of any breach of Art. 16, 
firstly, because there were no valid ap- 
plications before the Commission since 
the applications filed by the respondents 
and others in 1968 were bad as they had 
been caled and made under an invalid 
rule. Secondly the respondents had not 
acquired any right by merely appiying 
for the posts either under that rule or 
otherwise, to be selected for the posts. 
The Commission, therefore, was perfectly 
justified in treating the earlier applica- 
tions of the respondents as invalid on the 
ground that they had been invited under 
an illegal rule and calling for fresh ap- 
plications and holding a fresh examina- 
tion in respect of all the 200 vacancies. 
There was. thus no question of any breach 
of Art. 16. nor of any violation of any 
right of the respondents as none was ac- 
quired by them. Equally. there was no 
question of the amended Rule 5 being 
prospective or retrospective as the Com- 
mission had to act afresh under the 
amended rule, the unamended rule hav- 
ing been struck down and there being, 
therefurc. no basis on which the applica- 
tions of the respondents made in 1968 
could be treated as valid applications. 


13. The directions given by the 
unsustainable 
have to be set aside. In our view. the 
Commission and the State were perfectly 
justified in fixing a date for the exa- 
mination and calling for fresh applica- 
tions for all the vacancies to enable the 
Commission to prepare an approved list 
under and in accordance with the pro- 
visions cf the amended Rule 5. The only 
direction which becomes necessary is 
that if any of the respondents or other 
candidates’ who had applied in 1968 has 
by this time become age barred by reason 
of the delay in holding the examination, 
he should not be disqualified from ap- 
pearing in the examination if he was of 
the qualified age at the time when he 
had filed his application. 
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14. The appeal for the foregoing 
reasons, is allowed and the High Court’s 
judgment is set aside, but in the circum- 
stances of the case there will be no order 


as to costs. 
Appeal allowed. 
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C. L. Subramaniam, Appellant v. The 
Collector of Customs, Cochin, Respondent. 
. Civil Appeal No. 11/1971, D/- 15-2- 
1972. s 
(A) Constitution of India, Art. 311 (2)— 
Guarantee of reasonable opportunity of be- 
ing heard — Breach of guarantee vitiates 
the enquiry. (Para 5) 
_ (B) Central Civil. Services: (Classifica- 
tion, Control and Appeal) Rules (1967), 
Rule 15 (5) — Opportunity to engage a legal 
practitnoner — Government appointing a 
trained prosecutor to present its case against 
the government servant — Refusal to per- 
mit government servant to engage a legal 
practitioner. vitiates the enquiry. (Para 13) 

Rule 15 is a mandatory rule. That rule 
regulates the guarantee given to Government 
servants under Article 811. Government 


servants by and large have no legal training. - 


Moreover when a man is charged with the 
breach of a rule entailing serious consequ- 
ences, he is not likely to i in a position to 
present his case as best as it should be. That 
is why Rule 15 (5) has provided for repre- 
sentation of a Government servant arged 


with dereliction of duty or with: contraven- 


tion of the rule by another government 
servant or in appropriate cases by a legal 
practitioner. Writ Appeal No.'197 of 1968, 
D/- 26-3-1970 (Ker), Reversed. (Para 22) 
Cases Referred Chronological Paras 
(1968) 2 All ER 545 = (1968) 2 WLR 
1471, Pett v. Greyhound Racing 
Association Ltd. 
AIR 1965 SC 1892 = (1965) 2 SCR 
139, Dunlop Rubber Co. v. Workmen 
(1961) 2 Lab LJ 417 (SC), Brooke 
Bond India (Private) Ltd. v. Subba 
Raman (S) i 
AIR 1960 SC 914 = (1960)-3 SCR 
407, Kalindi v. Tata Locomotive and 
Engineering Co. Ltd. 16 
Appellant in person; M/s. Gobind Dass 
and S. P. Nayar, for Respondent. 
The following judgment of the Court 
was delivered by: i 
HEGDE, J.:— This is an appeal by spe- 
cial leave. The appellant was a Preventive 
Officer, Grade II, Customs Office, Cochin 


~ ®(Writ’ Appeal No. 197, of 1968, D/- 26- 
8-1970 — Ker.) o - 
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from June 16, 1962 to January 31, 1963. In 
April 1962, he applied to the Assistant Col- 
lector of Customs, seeking’ permission to 
allow his wife to run a taxi service, He was 
informed that no permission was necessary 
for his wife to operate a taxi service but 
he. should not canvass any business for his 
wife. Thereafter, it is said that the appel- 
lant acting on behalf of his wife purchased 
some cars which were used as taxis. It ap- 
pears that there were several complaints 
against the appellant to the effect that he 
was canvassing business for his wife. Those 
complaints were enquired into. Thereafter 
on March 25, 1968 the appellant was serv- 
ed with a memorandum stating that while 
functioning as Preventive Officer, Grade II, 
Cochin Customs House, during the period 
June 1962 to January, 31, 1968 he had con- 
travened the provisions of Rule 12 (1) of 
the Central Civil Services (Conduct) Rules, 
1955. The factual allegation made against 
the appellant was that he canvassed business 
for his wife. He was told that an enquiry 
a be held against him on the basis of that 
charge. ; 
2. Shri H. T. Soares, Assistant Col- 
lector, Customs House, Cochin was appoint- 
ed as the enquiry Officer, During the pen- 
dency of the enquiry an additional ground 
in support of the charge was served on the 
appellant to the effect that he himself was 
running the taxi service, After enquiry, the En- 
uiry Officer came to the conclusion that the _ 

egations made against the appellant were 
established and consequently he was guilty of 
contravening Rule 12 (1) of the Central 
Civil Service (Conduct) Rules, 1955. The 
Enquiry Officer recommended appellant’s re- 
moval from service. On the basis of that re- 
commendation the. Disciplinary Authority 
served on the appellant a notice to show 
cause why he should not be removed from 
service. The Appellant submitted his ex- 
lanation. But the same was not accepted 
y the Disciplinary Authority. In the result - 
the appellant was ordered to be removed 


from service. 

8. The appellant challenged that 
order by. means of a Lana under Art. 226 
of the Constitution before the High Court of 
Kerala, His writ petition was first heard by 
a single judge who dismissed the same and 
the order of the moe Judge. was affirmed 
by a Division Bench of that High Court, 
Hence this appeal. 

A, The appellant personally argued 
his appeal. He challenged the validity of the 
order removing him from service on various 

ounds. As we are of the opinion that 
e appellant had not been afforded reason- 
able opportunity to present his case and con- 
sequently the impugned order has to be 
struck down, we do not think it necessary 
to examine other contentions advanced by the 


appeilant. 

5. The appellant who was a mem- 
ber of the Civil service of the Union of 
India was holding his office during the pleas 
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sure of the President; buf in view of Arti- 
cle 3811 of the Constitution, he could not 
: have been removed from service except after 
enquiry in which he had been given a rea- 
sonable opportunity of being heard in res- 
pect of the charge levelled against him. 
This dee aa guarantee is undoubtedly a 
valuable one. Breach of that ‘guarantee vitia- 


tes the enquiry. 
6. Removal from 3ervice is a major 
penalty. Procedure for imposing major 


penalties is prescribed in Rule 15 of the 
Central Civil Services (Clessification, Control 
and Appeal) Rules, 1967, a rule framed under 
Article 309 of the Constitution. Sub-rule (5) 
of that rule provides: 

“The Disciplinary Authority may nomi- 
nate any person to present the case in sup- 
port of the charges before the authority in- 
quiring into the charges (hereinafter refer- 
red to as the Inquiring Avthority), The Gov- 
ernment servant may present his case with 
the assistance of any Gcvernment servant 
approved by the Disciplinary Authority, ‘but 
. May not engage a legal practitioner for the 
unless the person nominated by the 
Disciplinary Authority as aforesaid is a legal 
practitioner or unless the’ Disciplinary Autho- 
rity, having regard to the circumstances of 

e case,-so permits.” . 

T. This rule bears upon the reason- 
able opportunity contemplated by Article 311. 
The validity of this rule was not challeng- 
ed. Hence all that we heve to see is whe- 
ther the rule had been complied with. For 
deciding this quéstion it is necessary to re- 
fer to the relevant facts. ` 

8. In September 1968, one A. M. 
Shivaraman was appointed as the Officer to 
present the case before the Enquiry Officer 
in support of the allegations made against 
the appellant. The said Sivaraman was 4 
trained police prosecutor, After he was a 
pointed to present the case in support of the 
allegations made against the appellant, the 
appellant wrote to the Collector of Customs, 
Cochin, the Disciplinary Authority on Octo- 
ber 4, 1963 as follows: 

“From: C. L. Subramaniam, 

Preventive Officer, 
Customs House, Cochin-3. 
To, | 
The Collector of Customs, 

r Customs House, Cochin-8. 

ir, 
Sub: Section 1/68 Estt. Cus. dated 30th 
September, 1963. 


In the above memorandum it is stated 


in paragraph 4, that Shri A. M. Sivaraman 
as the officer to present the case in support 
of the allegations against me before the En- 
quiry Officer. 

I understand that Shri A. M. Sivaraman 
is legally trained to conduct such prosecu- 
tions. Under such circumstances I will be 
prejudiced in my defence unless I am per- 
mitted to engage a counsel to appear and 
defend me during the enquiry: Hence I re- 
. quest that permission be accorded to engage 
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a lawyer of my choice to represent and de- 
fend the charges before the Enquiry Officer. 


Yours fai y, 
Cochin-3, 


4-10-1968, 
Sd/- C. L, Subramaniam.” 

He again reiterated his request for per- 
mission to engage a Counsel to defend him 
in his letter to the Assistant Collector on 
October 9, 1963. Thereafter he again wrote 
to the Collector of Customs on October 14, 
1963 as follows: 

“It may help me very much too if you 
can grant the permission I have sought for 
engaging a Counsel of my choice at an early 
date so that I could get the Counsel’s assist- 
ance for the inspection of documents too.” 

9. On October 17, 1968, Shri Soares, 
Assistant Collector of Customs wrote to the 
appellant thus: 

“Secret 1-1-1963 Est. Cus 
- Customs House, Cochin-3 
17th September, 1963 
From: 
` The Assistant Collector of Customs, 
Appraising Department, 
Customs House, Cochin-3. 


O 
Shri C. L. Subramaniam, Preventive 
cer, 
Customs House, Cochin-8. 

Sub: Establishment — Inquiry into the 
work and conduct of Shri C. L. Subrama- 
niam, Preventive Officer, . Customs House, 
Cochin. 

With reference to your letter Se. 1/63/ 
Estt. Cus. dated 14th October 1968, request- 
ing permission for engaging a counsel to 
appear and defend you, during the enquiry, 
I am directed by the Collector to inform you 
that ae Shri A. M. Sivaraman is legal- 
ly trained, he is not a legal practitioner and 
hence there is no necessity for engaging a 
lawyer to defend you at the enquiry. 

Sd/- H. T. Soaras, 
Assistant Collector of Customs. 

10. It is clear from that letter that 
the Disciplinary Authority had overlook- 
ed the fact that the appellant sought permis- 
sion to DA a counsel not because Sivara- 
man was a legal practitioner but because he 
was trained prosecutor. 

Il. On January 6, 1964, the appel- 
lant again wrote to the Collector of Cus- 
toms explaining his difficulties in defending 
himself. In paragraph 4 of that letter, the 
appellant stated: 

“In the nature of accusations made 
against me and the nature of their widespread 
source the importance of the informants and 
their intentions, the varying types of witnesses 
supporting the charge, the complicated na- 
ture of the evidence, the inexperience I have 
in assessing the impact of such evidence and 
in sifting the evidence for preparing an 
effective cross-examination and above all the 
lurking conspiracy of a series of persons 
whom I have to deal with firmly in dis- 
charging my duties as a Preventive Officer, 
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all these when considered can lead you to 
the only conclusion that if I am denied the 
assistance of an experienced counsel at the 
enquiry it would be tantamount to denial 
of an opportunity to defend myself and prove 
my innocence. This would be particularly 
so in the context of the present enquiry 


where evidence have sought to be brought | 


in by different stages and alleged incidents 

subsequent to the charges are sought to be 
roved in support of the allegations- made 
efore such incidents.” 

12. Despite these communications, 
the appellant was not- given permission | to 
engage a legal practitioner to defend him- 
self. Therefore the -question arises whether 
the appellant was given reasonable oppor- 
tunity to defend himself in accordance with 


sub-rule rar of Rule.15 of the Central Civil, 


Services (Classification, Control and Appeal) 
Rules 1957. The portion of that rule that 
is relevant for cur present purpose is the 
last clause which says that the Government 
servant may not engage a legal practitioner 
for the Oi mentioned in that clause 
“unless the Disciplinary Authority ‘having re~ 
gard to the circumstances of the:.case so per- 
mits.” 
13. 
‘was that he was pitted against. a trained 
rosecutor and not that Sivaraman was a 
egal practitioner. The Disciplinary Autho- 
rity dd not consider that grievance. IE 
brushed aside the request of the appellant 
on the ground that Sivaraman was not a legal 
practitioner, 4 consideration which was not 
relied on by: the appellant, The grounds 
urged by the appellant in support of his re- 
quest for permission to engage a legal practi- 
tioner were by no means irrelevant. The fact 
that the case against the appellant was | 
handled by a trained prosecutor was a goo 
ground: for allowing the inert to nee 
a legal practitioner to defend him lest the 
scales should be weighed against him. The 
Disciplinary Authority completely ignored 
that circumstance. ‘Therefore that authority 
clearly failed to exercise the power conferred 
on. it under the rule. It is not unlikely that 
the Disciplinary Authority refused to permit 
the S A to engage a legal practitioner 
in the -circumstances mentioned earlier had 
caused serious prejudice to the appellant and 


had amounted to a denial of reasonable op- 


portunity to defend himself, . 

14-15. The appellant- contended that he 
had a right to engage a legal practitioner 
to defend him. He sought to spell out that 
right on the basis that what he could him- 

do, he could get it done by an agent 
of his and a legal practitioner acting for 
him would only have been his agent. In 
support of his contention he plac reliance 
on the decision in Pett v. Greyhound Rac- 
ing Association Ltd., (1968) 2 All ER 545. 
The facts of that case were as follows: : 

Track stewards of a Eeyore 
racing stadium owned by the defendants pro- 
nosed to hold an inquiry into the withdrawal 


‘The grievance of the appellant 


ther drugs had been administer 


Greyhound Racing Club entitling him to 
race dogs on tracks licensed by the 
club, and thus the result of the inquiry 
might involve the trainers utation and 
livelihood. The rules of the club, to which 
the trainer had agreed when he obtained 
his licence, did not prescribe the procedure 
to be followed by track stewards at their 


inquiries and did not exclude legal repre- - 


sentation. The. procedure in fact followed 
at such an inquiry allowed the trainer to 
be present, to hear the evidence and to 
have an opportunity to question witnesses. 
The trainer sought to be represented by 
counsel and solicitor at the enquiry but the 
track stewards decided ultimately not to 
allow Jegal representation. On. appeal from 
the grant of an interlocutory injunction res- 
training the inquiry from being held unless 
the trainer were allowed to be represented, 
the Court of. Appeal held. that prima facie 
the trainer was. entitled to an oral hearing 
and, the inquiry. being. one of serious im- 
portance to hin , to: be represented at it by 
counsel and solicitor, for -he was entitle 
not only: to appear himself but also to ap- 
point an agent on his behalf, and so was 
entitled to appoint lawyers to represent him. 
Lord Denning, M. R. who delivered the 
main judgment of the court: in the course 
of his judgment dealing with the decision 
of stewards that they will not hear lawyers 
observed: l | 

“I cannot accept this contention.. The 


plaintiff is here facing.a serious charge, He 


is charged either with giving the dog drugs 
or with not exercising proper control over 
the dog so that someone else. drugged it. 


‘Tf he is found guilty, he may be. suspend- 


ed: or his licence may not be renewed, The 
charge concerns his reputation and his live- 


lihood. On such an inquiry I think that ` 


he is entitled not only to appear by him- 
self but also to appoint an agent to act for 
him.- Even a prisoner can have his friend.” 

Proceeding further the Master of Rolls 
observed: 

-- “I should have thought therefore, that 
when a Maps reputation or livelihood is 
at stake, he not only has a right to speak 
by his own mouth. ` He has also a right to 
speak by counsel or solicitor.” 

16. This. decision, in our opinion, 
does not bear on the’ point under con- 
statutory rule; which prohibits the appoint- 
ment of a legal practitioner excepting under 
sideration. Herein we are dealing with a 
certain circumstances. Hence the agency 
theory has no relevance nor are we requir- 
ed to consider the principles of natural jus- 
tice as those principles are only relevant 
when the concerned procedure is not regu- 
lated by ‘any statute or statutory rules. The 
rule laid down in Pet’s case (supra) has not 


ALB ; 
of a trainers dog from a race at a stadium |; 
licensed by the National Greyhound Racing ; 
Club. The inquiry involved the question whe- ` 


to the dog. : 
The trainer held a licence from the National ` 


~ 
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commended itself to this Court, In Ka indi 
v. Tata Locomotive and Engineering Co. 
Ltd., (1960) 3 SCR 407 =. (ATR 1960 SC 
914) a question arose whether in an, en- 
quiry by management into misconduct of a 
workman, the workman was entitled tc be 
represented by a representacive of the Union. 


Answering this question this Court observ- .. 


ed that a workman against whom an` enm- 
quiry is being held by the management has 
no right to be represented at such an en- 
quiry by_ a representative of the Union 

ough the employer in Łis discretion can 
and may allow bea to be so represented. In 
such enquiries fairly simple _questions of 
fact as to whether certair acts of miszon- 
duct were committed by a workman or not 
fall to be considered and the workmaa is 
best suited to conduct the case. Ordimari- 
ly, in enquiries before comestic tribunals 
a person accused of any misconduct zon- 
ducts his own case and so it cannot be said 
that in any enquiry agains: ‘a workman na- 
tural justice demands that he should be re- 
presented by a representatve of his Urion. 

e same view was taken by this Cour: in 
Brooke Bond India (Private) Ltd. v.. SUbba 
Raman (S), (1961) 2 Lab LJ 417 (SC). That 
view was reiterated again in Dunlop Rub- 
ber Co. v. Workmen, (196%) 2 SCR 18¢ = 
(AIR 1956 SC 1892). 


17. The learned’ Counsel for the 
State relied on the decisions: menticned 
above in support of his comtention that the 
appellant was not entitled to have the 
assistance of a legal practicioner. This on- 
tention is without force. Ih those cases this 
Court considered whether a pa roczed- 
ed against in an enquiry before a domestic 
tribunal had a right to be represented by 
someone else on the basis of the principles 
of natural justice. Therein this Court was 
not called upon to conside- either the linits 


of the reasonable opportunizy to defend >ne- . ih 


self, guaranteed under Art, 311 or the scope 
of a statutory rule. The question that falls for 
decision in this case did not arise for ceci- 
sion in those cases. 


18. The appellant supported his 
complaint of breach of Rule 15 (5) on yet 
another ground. After the appellants re- 


quest for engaging a Coumsel was rejected, 
he requested the Disciplicary Authority to 
let him have the aéssistamce of Abranam 
Kurian, clerk, Cochin Head Post Office, 
Cochin-1, This request he appears to have 
made long before the date of enquiry, i.e., 
December 5, 1968. He had also requested 
the Disciplinary Authority to move the su- 
periors of Abraham Kurian to grant pernis- 
sion to Abraham Kurain to assist him. But 
it appears the Disciplinary Authority wrote 
to the Superintendent of Post Offices who 
is stationed at Trichur only on the 28tŁ of 
November, 1968 requesting him to pe-mit 
Abraham Kurian to assist the appellant. That 
communication was not -zeceived by- the 


` House, Cochin with . copy endorsed to 


l C. L. Subramaniam v. Collector of Customs, Cochin [Prs. 16-19] S. C. 2181 


Superintendent of Post Offices in time. Hence 
Abraham Kurian did not get the permission 
sought before the date of enquiry. After 
learning that fact from Abraham Kurian, the 
appellant wrote the following letter to the 
Collector of Customs on December 4, 1963. 
“Sec, 1-1-1963 Estt. Cus. 
: No. 16 Customs Quarters 
Willingdon Island, P. O. 
Cochin-8, 
4th December, 1963, 
From: 
©. L. Subramaniam, - 
Preventive Officer Gr. II, 
n Customs House, Cochin-3. 
LO, 


' The Collector of Customs & Cen- 
. tral Excise, Customs House, i 


Cochin-3. 


“we + 


Sir, 

__. Sub: Enquiry into the work and con- 
duct of Shri C. L. Subramaniam, Preventive 
Officer, Customs House, Cochin-3, 

With reference to your letter dated 3rd 
D ia 1963. I wish to submit as fol- 
OWS: a e.. 4, oes 
-. Shri Abraham- Kurian, Clerk, Cochin 
Head Post Office who is to assist me in the 
enquiry from 5-12-1963 in connection with 
certain allegations pending against me has 
urgently applied to His 


selt and is awaiting permission. 
As I cannot appear for the auy 
without assistance I request you Sir, tọ ad- 


19. On the date of the enquiry, the 
Enquiry Officer adjourned the case sine die 
after obtaining ` an undertaking from the 
appellant that on the next date of the en- 
quiry he would go-on with the case even 
it he was unable to get the assistance of 
Abraham Kurian on that date. On Decem- 
ber 9, 1963, the appellant wrote to the En- 
quiry Offcer as follows: 


“Sec. No. 1/1/68 Estt. Cus. ; 
Sth December 1963 
From: 


. C. L. Subramaniam, 
Preventive Officer, 
F Customs House, Cochin-3. 
ILO. 


~The Asstt. Collector of Customs 
(Apprg.), 
Enquiry Officer, 
a Customs House, Cochin-3. 
1r, 

Sub: Enquiry into the work and con- 
duct of Shri C. Í.. Subramaniam, Preventive 
Officer, Custom House, Cochin. . 

I understand from a communication 
from the Senior Superintendent of Post 
Offices, Trichur addressed to the Assistant 
Collector of Customs (Ap rg.), Customs 

hri 
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Abraham Kurian, that your communication 
` informing that the enquiry was to have been 
held from 5-12-1963 was received by the 
Senior Superintendent of Post Offices only 
on 5th December, 1963, and therefore the 
a arrangements could’ not be made by 


Now that the enquiry is adjourned it 
is requested that you may be good enough 
to inform the Senior Superintendent `of 
Post Offices, Trichur (Superior Officer of the 
Government who assists me) sufficiently early 
as to the date of the enquiry, so that . he 
may relieve the Government servant in 
time. a ss 


It is humbly pointed out that unless 
your goodself e necessary action: in time 
in this regard it may not be possible to get 
me the assistance I have requested for. 


Yours faithfully, 
Sd/- (C. L. Subramaniam). 
i 9-12-1963. 


20. Even after getting this letter, the 
‘Enquiry Officer did not fix the date of the 


enquiry. It appears that on December 30, 
1963 the ny Officer fixed January 8, 
1964 as the date of enquiry. It is only 


thereafter he wrote to the Superintendent of 
Post Offices requesting him to permit Abra- 
ham Kurian to assist the appellant. It is not 
kriown when that letter was received by the 
Superintendent of Post Offices but Abraham 
Kurian did not get the permission sought, 
before the date of enquiry. Therefore he 
was unable to assist the appellant in the 


enqui Hence the enquiry went on with- 
out the appellant having anybody’s assist- 
ance. : 

21. From the facts set out above, 


it is clear that the Enquiry Officer did not 
afford the appellant necessary facility: to 
have the assistance of another Government 
servant in defending him which assistance 
he was entitled to under the rule. He was 
deprived of that assistance solely because of 
the indifferent: attitude adopted by the. En- 
quiry Officer. Therefore we have no hesi- 
tation in coming to the -conclusion that the 
oo Officer had clearly breached R. 15 
(5). 


22. Tt is needless to say that R. 15 
is a mandatory rule. That rule regulates 
the guarantee given to Government servants 
under Article 311. Government servants by 
and large have no legal training. At any 
rate, it is nobody's case that the appellant 
had legal training. Moreover when a man 
is charged with the breach of a rule 'en- 
tailing serious consequences, he is ‘not like- 
ly to be in a position to present his case 
as best as it should be. The accusation 
jagainst the appellant threatened his very live- 
lihood. Any adverse: verdict against him 
was bound to be disastrous- to him, as it 
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has proved to be. In such a situation he 
cannot be expected to act calmly and with 
deliberation. ‘That is why Rule 15 (5) has 
provided for representation of a Government 
servant charged with dereliction of duty or 
with contravention of the rule by another 
ape ay servant or in appropriate cases 
by a legal practiticner. : 


23. For the reasons mentioned 
above, we think that there- had been a con- 
travention of Rule 15 (5).. We are also of 
the opinion that the appellant had not been 
afforded a reasonable opportunity to defend 
himself, Hence the impugned order is lia- 
ble to be struck down and it is hereby 
struck dawn. The facts of this case are not 
such as to justify any fresh enquiry against 
the appellant. Hence we direct that no fresh 
enquiry shall be held against the appellant 
aiid he be restored to the position to which 
he would have bezn entitled to but for the 
impugned order. The appeal is accordingly 
allowed: The appelant is entitled to his 
costs from the respondents both in this Court 
as well as in the High Court. 

E Appeal allowed. 





AIR 1972 SUPREME COURT 2183 
(V 59 C 415) = 
1972 Lab. I. C. 989 
; (From: Allahabad)* - 

P. JAGANMOHAN REDDY AND G, K. 
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- M/s. The Benaras Electric Light ‘and 
Power Co. Ltd., Appellant v. The Labour 
Court II, Lucknow and others, Respondents. 

Civil Appeal No. 1467/1971, D/- 25- 
4-1972. 


` Industrial Disputes Act (1947), Sch. 2, 
Item 6 — Domestic enquiry — Findings of 
enquiry officer Interference by Labour 
Court: Second Appeal. No. 9 of 1969, D/- 4- 
39-1971, (Allahabad) Réversed on facts. - 

4 - (Para 4) 


A finding recorded in a domestic en- 
uiry cannot be characterised as perverse by 
e Labour Court unless it can be shown 

that such a finding is not supported by any 
evidence, or is entirely opposed to the whole 
body of the evidence adduced. In a domes- 
tic auy once a conclusion is deduced 
from the evidence, it is not, permissible to 
assail that conclusion even though it is pos- 
sible for, some other authority to arrive at a 
diferent conclusion on the same evidence. 
‘ a: (P ara 4) 
. Mr. G. B. Pai, Sr. Advocate (Mr. H. K. 
Puri and. Miss Bhajan Ramrakhiani, Advo- 
cates with him), for Appellant; M/s. E. C. 


_ *(Spl. Appeal No. 9 of 1969, D/- 45- 
1971 P All.) ) 
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Agrawala and A T. M. Sampath, Advocates, 
for Respondent No, 2. 


Judgment of the Court was delivered by 
P. JAGMOHAN REDDY, J.:—This is an 
appeal by Special Leave azainst the judg- 
ment of a Division Bench of the High Co srt 
of Allahabad which reversed the judgm:nt 
of a Single Bench of that Court and resfr- 
ed the award of the Labour Court by whch 
respondent Hans Nath Srivastava, a Cam- 
plaint Attendant/Driver who had been cis- 
missed on the 26th June, 1965 was direct- 
ed to be reinstated. 


2. The second respondent was wak- 
ing in the Mains Department of the appel- 
lant Company and was authorised to ceal 
with live wires. By an office order dazed 
4th May, 1964 the appellant, after dr:w- 
ing attention of all the workers to a previous 
notice issued on 28rd March, 1962 taey 
were again warned that nc person who is 
not authorised under the Indian Electricity 
Rules, 1956 is permitted tc climb a ladder 
where he may come in contact with ive 
lines. On the 3lst Octobe-, at about L30 
p. m., on the complaint of a consumer, the 
second respondent accompanied by two 
coolies, Shankar Das and Jazdhari, went in a 
Jeep to set right a fuse on the electric trens- 
mission line of the appellant at Mohalla 
Shivpuri. At that time, the Resident Engi- 
neer and the Assistant Resident Engireer 
- Chakraborti were returning from Babatour 
and when they reached the spot where the 
second respondent and the 2oolies had ccme 
to put the fuse right, they saw that a Jacder 
had been placed against the electric pole 
which was being held on the ground by 
Jagdhari. On the top of the ladder was 
Shankar Das who was trying to replace the 
fuse with a wooden stick, They found Sri- 
vastava standing near the eep some 10 or 
12 yards away. When ths Resident Engi- 
neer and the Assistant Resident LEngireer 
found Shankar Das, who was not authcris- 
ed to work on the live line, repairing the 
fuse, they stopped and questioned them. 
- Inasmuch as under the office orders only an 
authorised person could attend to any œm- 
plaint involving live wires and fuse etc., the 
Resident Engineer questioced Shankar Das 
as also the respondent Srivastava, and im- 
mediately suspended both >f them. There- 
after, a charge-sheet was served on Srivas- 
tava on 2nd November, 1964 in answer to 
which he gave an explanaticn on 5th Nov2m- 
ber, 1964. The Resident Engineer finding 
the explanation unsatisfactory appointed the 
Labour Officer on 11th November, 1964 to 
conduct a domestic inquiry. Before the In- 
uiry Officer, evidence of tne employers and 

e workmen concerned was recorded and 
he found that Srivastava was guilty of the 
charge. The report was accordingly submit- 
ted to the Resident Enginesr who after ber- 
suing the findings of the Inquiry Officer and 
considering that the misconduct was of g-ave 
and serious nature, decided to dismiss hi 


from the employment of the Company. As 
at that time there was a dispute pending be- 
tween the employees and the appellant Com- 
pany and also because Srivastava was a pro- 
tected workman, a petition to dismiss. hit 
was filed before the Industrial Tribunal, Alla- 
habad on 28th November, 1964. The In- 
dustrial Tribunal accorded sanction on the 
9th May, 1965 and on 26th June, 1965 res- 
pondent Srivastava was dismissed. An indus- 
trial dispute was raised in respect of this dis- 
missal which was referred to the Labour Court 
on 27th November, 1965. 


3. The Labour Court after inquiry 
held that there was no mala fide intention 
on the part of the appellant undertaking and 
that the inquiry by the Inquiry Officer was 
not defective inasmuch as it was constituted 
by a competent authority, nonetheless it came 
to the conclusion that the finding was per- 
verse and there was victimisation. In this 
view, the order of dismissal was set aside. 
The Judge of the Labour Court gave the 
following reasons for his conclusions:— 

“I am y convinced, after going 
through the statement of Shri Chakraborti, 
Shri Hans Nath Srivastava and Shri Jagdhari 
coolie that Shri Shanker Das had gone up. 
the ladder on his own accord to replace the 
fuse or to find out whether the stick which 
was in his hand was of sufficient length to 
serve the purpose, soon after Shri Srivastava 
had stopped the Jeep just near the pole .. 
EST e Enquiry Officer should not 
have placed implicit reliance upon the soli- 
tary statement of Shri Chakraborty but must 
have subjected his’ statement to a careful 
scrutiny in the light of the defence evidence 
and the surrounding circumstances which 
could be of great help in ascertaining the 
truth. After giving my most anxious thought 
to the entire evidence which was before the 
Enquiry Officer, I find it difficult to arrive 
at the conclusion that the guilt has been 
brought home to Shri Hans Nath Srivastava 
(workman concerned) for disobedience of the 
office order Ext. E-16. The finding of the 
Enquiry Officer is not, at all, justified from 
the evidence on record and as such can be 
classed as perverse.” 


4, The appellant filed a writ petition 
against this order of the Labour Court which 
came up before a Single Judge. The learn- 
ed Judge observed that the Labour Court 
has acted as a Court of Appeal and the find- 
ing that after scrutinising the very evi- 
dence on which the Enquiry Officer had 
come to the conclusion that Srivastava was 
guilty of the charge was perverse, was not 
justified. In his view it was not a case 
where it can be said that there was no evi- 
dence before the Inquiry Officer to support 
the finding that it was the duty of respondent, 
Srivastava to replace the fuse himself and to 

revent any other unauthorised person from 
oing so and that on the evidence it was 
clearly permissible to draw the inference that 
Srivastava has permitted Shankar Das to go 
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up the ladder and replace the pole fuse. In 
the circumstances, he was of the view that 
the Labour Court had committed a manifest 
error in holding that the Enquiry ' Officers 
finding was perverse and that it was not en- 
titled to substitute its own decision for ‘that 
of the Inquiry Officer on the basis of the 
evidence which had been adduced at the 
domestic inquiry. It also pointed out, that 
the Labour Court has acted like a court of 
appeal was obvious from its observation that 


_ the Inquiry Officer should not have placed 
implicit reliance upon the soli state- 


ment of Shri Chakraborty but should have 
subjected his statement to a careful scrutiny 
in the light of the defence evidence and the 
surrounding circumstances which could be 
of great help in ascertaining the truth, In 
this view it allowed the petition and quash- 
ed the award of the Labour Court. The 
Division Bench reviewed the evidence led 


before the Inquiry Officer and after reap-. 


preciating that evidence came to the conclu- 
sion that there was no direét evidence that 
Shri Hans Nath Srivastava asked Shankar 
Das to climb the ladder. It also held that 
if Shankar Das decided to climb the ladder 
while Srivastava was near the Jeep at a dis- 
‘ tance of 10 or 12 yards, Srivastava can hardly 
be blamed for lack of proper vigilance on the 
coolies. Though the learned Chief Justice 
while delivering the judgment of the Bench 
correctly set out the grounds upon which 
the findings of the domestic inquiry will be 
interfered with, he seems to have lost sight 
of those principles when: he went into the 
evidence and came to his own conclusions 
thereon. This Court: in several cases while 
dealing with industrial disputes of this kind, 
had occasion to point out. that an industrial 
~ tribunal would not be justified in characteriz- 
ing the finding recorded in the domestic in- 
quiry as perverse unless it can be shown that 
such a finding is not supported by any. evi- 
dence, or is entirely opposed to the whole 
body of the evidence adduced, before it. In 
a domestic inquiry once a conclusion is ‘de- 
duced from the evidence, it is not permissi- 
ble to assail that conclusion even though it 
is possible for some other authority to -arrive 
at a different conclusion on the same évi- 
dence. In this case as we have pointed out 
earlier, the evidence of Chakraborty, Assist- 
ant Resident Engineer is clear and categori- 
cal and the: Labour Officer as a domestic 
tribunal. came to the conclusion that on that 
evidence Srivastava failed in his duty to see 
that the office order Ex. E. 7 was strictly 
complied with, as such the charge levelled 
against him under Clause 18 (1) of the Com- 
pany’s Standing Orders is proved. The Labour 
Court thought that the Labour Officer did 
not consider the defence evidence. We have, 
however, found from a_perusal of the order 
that the evidence of defence witness Jagd- 
hari as well as that of Srivastava was taken 
nto consideration. There is also no rule of 
evidence which lays down that the evidence 
of a solitary witness cannot be relied upon 


e 
kinod 
. 
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or merely because there is only a solitary 

witness in support of the charge, no cən- 

clusion can be based upon it even though the 

a of that witness is acceptable as 
e. 

5. The approach of the High Court 
was equally defective in that it mostly ad- 
dressed its mind to the question whether 
there was. direct evidence that Srivastava 
had asked Shanker Das to climb the ladder. 
It was never the case of the appellant that 
there was any direct evidence in that regard 
of Srivastava asking Shanker Das to repair 
the fuse. The Inquiry Officer, however, de- 
duced from certain indisputable facts the 
conclusion that Shanker Das could not have 
gone up the ladder to replace the pole fuse 
without Srivastava’s instructions and in any 
case it was Srivastava’s duty to have ex- 
ercised proper vigilance on his coolies so 
that the office order in question was strict- 
ly observed. The defence of Srivastava that 
Shanker Das,. cooly, had gone up the lad- 


. der on his own account to work on the live 


lines and that he did not allow any cooly 
to go up, was considered both on the evi- 
dence of the employers as well as on the 
admission of Srivastava and Jagdhari. Cha- 
kraborty.. had spoken to the facts as_ they 
were witnessed by him when he and the 
Resident Engineer came on the scene at the 
time when Shanker Das was on the ladder 
and was working in a live line with a stick. 
This fact was not denied. What was in con- 
troversy is that while Chakraborty says that 
Srivastava was standing near the jeep at 10 
or 12 yards from the ladder Srivastava says 
at the time when Resident Engineer and 
Assistant Resident Engineer. came, he was 
turning the jeep and did not know _ that 
Shanker Das had climbed the pole. It is, 
however, stated that the Resident Engineer 
enquired from Srivastava why the cooly was 
allowed to work on live lines while he was 
standing there in contravention of his office 
order stating that no unauthorised person 
should be allowed to work on the live lines . 
and also as to why a ladder which was short 
for work and which did not belong to the ` 
Company was being used. Srivastava’s reply 
was that the Company ladder was not long 
enough to reach the pole fuse to be re- 
placed and it was necessary to secure an- 
other ladder. We also said that he was gomg 
to park his jeep and did not ask the cooly 
to work but this explanation was not accepted 
by the Resident Engineer who chastised ‘Sri- 
vastava that he was standing and watch- 
ing the replacement of the fuse by the cooly. 
Resident Engineer also told Srivastava that 
similar unauthorised work resulted in a fatal 


accident in’ Mangari village and wanted to 


know why his orders were being disobeyed. 
The witness was cross-examined and he reite- 
rated what he had said earlier that he saw — 
Shanker Das and Jagdhari, the former on ~ 
the ladder working on the live lines and the 
latter standing on the ground holding the 
ladder and Srivastava standing near the jeep 
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at a distance of 10 to 12 yards where the 
ladder was fixed. It is further elucidated 


from the witness that the wooden stick which 
Shanker Das was using “or replacing the 
fuse was something about 41/2 ft, and 
Shanker Das was trying <o repair the fuse. 
On seeing this both the wicness and the Resi- 
dent Engineer asked Srivastava as to why he 
has allowed Shanker Das to climb on the 
ladder to work on the. live lines to which 
Srivastava replied that be was going to 
park the jeep. This evicence directly con- 
tradicts the statement of Srivastava that he 
did not know that Shanker Das had climbed 
up the pole and was attending to the fuse 
with the stick because at that time he was 
parking the jeep. The statement that he 
was going to park the jeep is different from 
his statement that he was parany the jeep. 
Srivastava’s evidence was that he did not 
know when the car of Bere Saheb came as 
he was completely engrossed in turning the 
jeep, that before parking the jeep he ordered 
the coolies to get down the ladder from the 
jeep and set it upon the pole and that the 
cooly took the ladder from the jeep while 
he was parking the jeep. He er says 
that by the time he managed to stop the 
jeep, he found Bare Saheb and Choote Saheb 
near the pole talking to the coolies, and 
when questioned by the Bare Saheb, he 
replied that he did not allow any cooly to 
go up nor did he know thet Shanker Das had 
climbed the ladder. The evidence of Jag- 
dhari was that Shanker Das had gone up the 
ladder and was measuring the height of the 
live line with the stick when the Resident 
Engineer and the Assistant Resident Engi- 
neer arrived. In cross-examination he denied 
that Shanker Das was replacing the fuse. 
As to the use of the stick his explanation 
was that they used it fcr the purpose be- 
cause the general order of the immediate 
officers is to somehow res-ore the supply and 
thereafter report it ani they took the 
stick to use it for repairing. He admits 
that Srivastava did not say anything when 
the stick was taken. Tae Inquiry Officer 
asked Srivastava as to whether the cooly 
collected a wooden stick for the purpose or 
he had the same with him which he was 
using but Srivastava repked. that he cannot 
say anything about it. His evidence clearly 
shows that the stick which was. in the jeep 
was taken by Shanker Das to the knowledge 
of Srivastava and he was using iton the live 
wire. Srivastava in his written explanation 
of 5th November had earlier stated in reply 
to the letter of the 2nd November calling 
upon him to explain that he had seen the 
Assistant Resident Engineer near the pole 
and that on the very day he had met the 
Resident Engineer twice and explained to 
him that neither he ord2red Shanker Das 
nor did he know whether he had climbed 
on the ladder. In that explanation, he, how- 
ever, admitted that Shanker Das “did so as 


per usual practice prevailing in Mains De- 
partment”, This explana‘ion and admission 
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was also considered by the Inquiry Officer 
in arriving at his finding. The evidence to 
which we have referred clearly justifies the 
Inquiry Officer in arriving at the finding that 
Srivastava had not only permitted Shanker 
Das to climb the pole and repair the fuse 
but was present at the time when Shanker 
Das was trying to repair it and did not pre- 
vent him from doing so. In this view the 
Resident Engineer was: perfectly justified in 
finding the second respondent guilty of dis- 
obedience of the Standing Orders which 
were issued for protection of the life of the 
workers who were not authorised to deal 
with live wires. The live electric wires con- 
tain invisible death and those who come into 
contact with them suffer dangerous conse- 
quences, if not fatality. The transgression 
of the office order, therefore, was a 
serious breach which justified the termination 
of the services of the second respondent. 


6. It was lastly contended that be- 
cause the second respondent was a protected 
workman and was carrying on the union acti- 
vities which were disliked by the Resident 
Engineer, he was victimised. We may point 
out that no complaint was made on this ac- 
count to the Resident Engineer in his expla- 
nation nor was any ground taken before the 
Labour Officer nor was any evidence led 
before the Labour Court, The Labour Court 
as well as the High Court went into this 
question. and found that there was victimisa- 
tion. These findings are based on no evi-. 
dence and are wholly unwarranted. In this 
view the judgment of the Division Bench is 
set aside and that of Single Judge quashing the 
dismissal and maintaining the order of termi- 
nation is restored. 


7. The appeal is allowed but in the 
circumstances without cost. 
i Appeal allowed. 
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(From: Mysore)* 
A. N. GROVER AND. G. K. MITTER, JJ. 
- Dr. N. V. Putta Bhatta, Appellant v. 
i State of Mysore and another, Respond- 
ents.. 

Civil Appeal No. 1835 of 1968, D/- 
20-4-1972. 

(A) Mysore Civil Services Rules, R. 235, 
Note 1 — Compulsory retirement — ‘Gov- 
ernment from confidential reports forming 
bona fide opinion to do so in public interest 
— No appeal provided in relevant rules 
against adverse remarks in confidential- re- 


ports — Show-cause notice against retire- 
ment is not necessary. AIR 1971 SC 40, 
Rel. on. (Para 13) 


- °(Writ Petn. No. 2871 of 1967, D/-27-3- 
1968 (Mys.)). 
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(B) Mysore Civil Services Rules, R. 285 

— Right of Government to compulsorily re- 
tire a Government servant — Right is abso- 
lute and is similar to the right conferred by 
Fundamental Rules, R. 56 (j). (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40 = (1971) 1 SCR 

791, Union of India v. §, N. Sinha 12 
AIR 1970 SC 150 = (1970) 1 SCR 

457, A, K. Kraipak v. Union of India [1 
AIR 1967 SC 1269 = (1967) 2 SCR : 

625, State of Orissa v. Binapani Dei 6 
AIR 1965 SC 280 = (1967) 2 Lab 

LJ 246, Shivacharana v. State of 

Mysore 5 

Appellant in person; Mr. M. Veerappa, 

Advocate, for Respondents. 

The following judgment of the Court was 
delivered by | 

MITTER, J.:—The only point involved in 
this appeal by certificate is, whether. the 
order of compulsory retirement dated June 
28, 1967 intimating the appellant that | it 
was necessary in the public: interest that he 
should be retired from service with effect 
from October 15, 1967. in terms of Rule 235 
of the Mysore Civil Services Rules’ read with 
Note 1 thereto was inconsistent with the 
rules of natural justice in that the appel- 
lant was not informed of the evidence on 
which the order was based and no opportu- 
nity was given to him of being heard and 
meeting or explaining away the evidence in 
support of the order, and as such was liable 
to be quashed. The High Court rejected 
the writ petition of the appellant in which 
the above and other contentions were raised 
by him but as the certificate is limited to 
the one question mentioned above the other 
points canvassed before. the High Court do 
not fall for consideration. 


. 2. The facts are as follows. The 
petitioner was a Class-I Health Officer in the 
Department of Public Health in Mysore State 
Service in the year 1967. But for the order 
of retirement which was served on him, he 
might have continued in service up to De- 
cember 31, 1971, when he would have 


attained the age of 55 years. In June 1967, . 


when he had passed the age of 50 years, he 
was served with an order the text- of which 
is as follows:— 

“Whereas the Government of Mysore is 
of opinion that it is necessary in the public 
interest that you, Dr. N. V. Putta Bhatta, 
Health Officer, Class I, working as District 
Health and Family Planning Officer, Coorg, 
should be retired from service with effect 
from the 15th October, 1967. 

Now, therefore, as required by Note 1 
to Rule 285 of the Mysore Civil Services 
Rules, you are hereby given three months’ 
notice that you shall be retired from service 
with effect from the 15th October, 1967.” | 
He filed his writ petition in the High Court 
of Mysore in September 1967. The aver- 
ments in the petition which are relevant for 
the purpose of this appeal are as follows:— 


N. V. Putta v. State of Mysore (Mitter J.) 


(a) Paragraph 5 of the petition: 
“This order which vitally affects my 
right to continue till I attain the age of 
superannuation, namely, 55 years, with pros- 
pect of becoming the Head of the Depart- 
ment should have been passed only after 
giving me an opportunity to show cause 
against it having regard to the rules of 
natural justice.” 

(b) Paragraph 18 (a) of the petitions 
“I was not given any chance or op- 
portunity to know the causes for the im- 
pugned arder on which I am to be retired 
prematurely. In the absence of any such 
cause, I assumed that some confidential re- 
port or. any cause affecting my health 
may have been considered. On this 
assumption I made representation to the 
first respondent (the State of Mysore) through 
the second respondent (the Director of 
Health Seaiioed) . - - These representations 
will show. that I was a victim of prejudice of 
the Directorate of- Health Services. .. .” 

(c) Paragraph 22 of the petition: 

“After the impugned order was passed 

I got two: confidential reports.... One of 
these reports stated that I require guidance, 
that I had no initiative and not fit to hold 
any executive post and that I was in the 
habit of divulging Government information 
without the permission of the Government. 
The second report of 1966 stated that I was 
a conceited, incompetent and irresponsible 
officer and that I was slow in disposing of the 
official matters and that I was not amenable 
to. superior officers. ... These confidential 
reports were sent to me on 1-9-1967 ....I 
had to make representation against these 


false allegations. 
(d) ee h 28 of the petition: 
“Tt will thus be seen that in the back 
os of the confidential report for 1966 
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at I must be retired or retired from ser- | 


vice without any opportunity to me, the im- 
pugned order has been passed. The impugn- 
ed order, therefore, is violative of Art. 811 
of the Constitution since it is clearly based 
on the 1965 ‘confidential report..... L 
therefore, submit that on vague and unsu 
orted charges my career is sought to 
blocked which should. have been otherwise 
promising.” À 
3. In the counter-affdavit of the 
State it was averred that action was taken 
by the Government on a consideration of the 
confidential reports submitted in respect of 
the petitioner and that it was not based on 
any prejudice or jealousy against him. No 
opportunity for hearing was contemplated 
under Rule 285 and the impugned order 
was not violative of Art. 311 of the Cons- 
titution. 
A, The relevant :part of Rule 285 of 
the Mysore Civil Services Rules and Note I 
thereto read as follows:— | 
“A retiring pension is granted to a 
Government servant who is permitted to 
retire after complete qualifying service for 
thirty years or such less time as may, for 
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any special class of Government servants, be 
prescribed. 

Note 1.—A Government servant may 
retire from pcre! time after ronie DE 
i ears qualifying service provi at 
he s all give in this behalf e notice in writing 
to the appropriate authority, at least three 


months before the date on which he wishes: 


to retire, Government mey, by order, re- 
tire any Government servant after he has 
completed twenty-five years -of qualifying 
service or after he has attained fifty years of 
age, if such retirement is in their opinion 
necessary in the public imterest, provided 
that Government servant concerned is given 
notice of three months before the date of 
retirement, or in lieu of such notice, a sum 
equivalent to the amount cf his salary for a 
period of three months... .” 

5. The validity of the above rule was 
attacked in this Court in Shrvacharana v. State 
of Mysore (AIR 1965 SC 280). Upholding 
the validity thereof it was said by this Court 
{at p. 281, paragraph 4): 

“Tt would thus be cleer that though the 
normal age of retirement under Rule 95 (a) 
is 55 years, under Rule it is competent 
to the Government to retire compulsorily a 
Government servant prematurely if it is 
thought that such premature retirement is 
necessary in the public interest. This power 
can, however, be exercised only in cases 
where the Government servant has completed 
95 years’ qualifying servic2 or has attained 
50 years of age. In other words, ordinary 
retirement by superannuation occurs after 
attaining 55 years or completing 30 years 
service, while premature retirement can be 
forced on the Government servant if he has 
either completed 25 years of service, or has 
attained 50 years of age. In the case of pre- 
mature compulsory retirement, the Govern- 
ment servant is entitled to pension as indi- 
cated in Note 1 to Rule 285.” 

In that case the appellant before this 
Court had urged that his record was free 
from blemish and Government was not justi- 
fied in coming to the conclusion that it was 
in the public interest to retire him. Turning 
down the said contention, it was stated: 

“The allegations made by the petitioner 
in that behalf are very vague and unsalis- 
factory, and so, it would be idle to contend 
that if the impugned note is valid, the order 
terminating the services of the petitioner can 
still be challenged on the ground that it is 
not justified on the merits or 1s illegal or 
arbitrary. Whether or not the petitioner's 
retirement was in the public interest, is a 
matter for the State Government to consider, 
and as to the plea that ths order is arbitrary 
and illegal, it is impossib.e to hold on the 
material placed by the petitioner before us 
that the said order suffers. from the vice of 
mala fides.” 

6. It may be noted that the appel- 
lant before us had challenged the order of 
termination of service on very similar grounds 
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and the only additional point urged by him be- 
fore us is that as the order of June 1967 has 
civil consequences it was obligatory on Gov- 
ernment to give him notice to show cause 
against the order proposed before it was 
made. In support of this, reliance was 
placed on State of Orissa v. Binapani Dei, 
1967-2 SCR 625 = (AIR 1967 SC 1269). 
There too the Government of Orissa had 
served the order of compulsory retirement 
on the first respondent but the main ground 
of attack was that whereas according to Gov- 
ernment records she was born on 10th April, 
1910 and as such would have been due for 
superannuation on the 10th April 1965, 
Government had made an enquiry as to her 
date of birth behind her back and asked her 
to show cause why a certain date should not 
be taken as the correct date of birth, The 
report of the enquiry officer was not dis- 
closed to her and the first respondent was 
not given an opportunity to meet the evi- 
dence used against her. This was followed 
by Government refixing her date of birth 
and ordering compulsory retirement. It 
was observed by this Court (see p. 629): 


“The State has undoubtedly authority to 

compulsorily : retire a public servant who is 
superannuated. But when that person dis- 
putes the claim, he must be informed of the 
case of the State and the evidence in sup- 
port thereof and he must have a fair oppor- 
tunity of meeting that case before a decision 
adverse to him is taken,” 
With regard to the enquiry it was said that 
it was contrary to the basic concept of justice 
and cannot have any value. It was added 
that although the order was administrative 
in character it involved civil consequences 
and must be made consistently with the 
rules of natural justice after informing the 
first respondent of the case of the State, the 
evidence in support thereof and after giving 
an opportunity to the first respondent of be- 
ing heard and meeting or explaining the 
evidence. 


7. It will be noticed at once that the 
facts of this case are not in pari materia with 
those of Binapani Dei’s. Here there was no 
dispute nor any claim by the appellant that 
he was asked to retire before he had attain- 
ed the age of 50 years. All his challenge is 
directed to the formation of opinion by the 
Government that it was in the public interest 
to retire him. It is difficult to see how the 
appellant could have explained that it was 
contrary to public interest to retire him if 
his attack on the ground that the order was 
made arbitrarily or mala fide could not be 
sustained. The counter-affidavit of the State 
definitely alleged that in forming the opinion 
Government had taken note of the adverse 
remarks in the appellant’s confidential report. 

8. The appellant contends that if 
Government’s action was motivated by the 
adverse remarks in the reports, he should 
have first been given notice thereof and in 
any event his representation against them 
should have been disposed of before any re- 
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roemen order could have been passed on 
m. 


9. Our attention was drawn to 
G.S.R. 597 of the General Administration 
Secretariat notification of the State of Mysore 
dated 6th July, 1955.° By the said notifica- 
tion the Governor of the State made a set 
of rules known as the Mysore Civil Services 
(Confidential Reports) Rules, 1965. Accord- 
iog to Rule 3 dicrcot: | 

“In P of every gazetted and non- 
gazetted officer an Annual Confidential Re- 
port shall be recorded assessing as correctly 
as possible such officers physical, ment 
and moral suitability for: his office and ‘for 
promotion, his ability to apply intelligently 
the law and: procedure prescribed to cases 
coming before thie, his treatment of his: sub- 


ordinates and behaviour to his superiors ane ` 


colleagues in other departments . and 
relations with the public.” 

The preparation and transmission of confi- 
dential reports are to be made in terms of 
Rule 5 which inter alia directs that a report 


was to be prepared with .the greatest caution ' 


and no record or. remarks shall be made 
lightly on the spur of the moment or'based 
on prejudice.’ Under Rule 8 (1) all adverse 
remarks, whether through an ordinary or 
special report, ‘shall be communicated to‘ the 
officer concerned, unless the adverse remarks 
are of such a nature that the communication, 


thereof is unlikely to result in the remedy: 


of the defect or ‘is Considered inadvisable 
for any other reason, While communicating 
an adverse remark, the name of the officer 
recording the adverse remark shall not be 
communicated to the: officer’ reported upon. 
Under Rule 9 no appeal lay against adverse 
remarks made in the annual. confidential re- 
ports. P 


10. Our attention - was, however, 


drawn to a notification. dated 6th February’ 


1970 whereby Rule. 9 was altered so as to 
give an officer against whom adverse remarks 


tion on which a decision had to be taken 
expeditiously and communicated to him. At 
the relevant time however the said amend- 
ed rule was not’ in operation and conse- 
quently it was not open to the epee to 
challenge the correctness of the adverse re- 
marks in his confidential reports by way of 
appeal. As the confidential reports rules 
stood at the relevant time, the appellant 
could not have appealed against the adverse 
remarks an rent ` 
retire him compulsorily was based primarily 
on the said report, he could only challenge 
the order if he’ was in a position to show 
that the remarks were arbitrary or mala fide. 


Il. It is not necessary for us to 
examine the rules of natural justice in general 
but we may quote observations from a judg- 
ment of this Court in A, K. Kraipak v. Union 
of India, 1970-1 SCR 457 at p. 469 = (AIR 
1970 SC 150), to show that the particular 
circumstances of a case, considered in the 


N. V. Putta v. State of Mysore (Mitter J.) 


law under: which the enquiry is held 


al: Whether the observance of that 


. ate authority is an absolute one. That 


were made a right to submit a representa- : the 


d if the opinion of Government to. 


‘embodies ‚one of the facets of the 


A. I. R.. 
background of the law applicable, must be 
oo tive on the point, There the Court 
said: i 

“What particular rule of natural ques 
should apply to a given case must depend 
to a great extent on the facts and: circum- . 
stances of that case, the framework of. ane 
an 
the constitution of the, Tribunal or body of ` 
persons appointed for that purpose. When- 


` ever a complaint is made before a Court 


that some priticiple of natural justice had 
been contravened the Court has to decide 
“rule was 
necessary for a just decision on the facts of 
that case.” . ST sO 

12.. In Union of India v. J. N. Sinha, 
1971-1 SCR 791 = (AIR 1971 SC 40), the 
Court was concerned directly with the prin- 
ciples of natural- justice in similar circum- 
stances. - There the order of retirement was 
based on Fundamental Rule 56 (j) reading: 

“Notwithstanding anything contained 
in this rule, the appropriate authority shall, 
if it is of the opinion that it is in the pub- 


‘lic interest so to: do have the absolute right 


to retire any Government servant by giving 
him notice of not less than three months in 
writing or three months’ pay and allowan- 
ces in lieu of such notice.”. l 
There this Court observed (see p. 795): 
“The right conferred on the appropri- 
ower 
can be exercised subject to the conditions - 
mentioned in the rule, one of which is that 
the concerned authority must be of the 
opinion that it is in public interest to do so. 
If that authority bona fide forms that opin- 
ion, the correctness of that opinion cannot 
be challenged before Courts. It is open to 
an aggrieved party to contend that the re- 


n opinion has not been formed or the 


ecision is based on collateral grounds or 
that it is an arbitrary decision. The Ist res- 
pondent challenged the opinion formed by 
Government on-the ground of mala 
fides. But that ground has failed.... The > 
impugned order was not attacked on the 
ground that the required opinion was not 
formed or that the opinion formed: was an 
arbitrary one. One of the conditions of 
the lst respondent's -service is that the 
Government can choose to retire him any 
time after he completes - fifty years if it 
thinks that it is in public interest to do so. 
Because of his compulsory retirement he 
does not lose any of the rights acquired by 
him before retirement. Compulsory retire- 
ment involves no civil consequences. The 
aforementioned Rule 56 (j) is not intended 
for taking any penal action against the 
Government servants. That rule merely 
: leasure 
doctrine embodies in Art. 810 of the Con- 
stitution.’ - Various ` considerations _ may 
weigh with the appropriate authority while 
exercising the power conferred under the 
rules. In some cases, the Government 
may feel that a particular post may be more . 
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usefully held in public interest by an off- 
cer more competent than the one who ig 


‘holding. It may be that th2 officer who is ` 


‘holding the post is not inefficient but the 
eppropriate authority may prefer to have a 
more efficient oflicer.... While a minimum 
service is guaranteed to the Government 
servant, the Government is given power to 
energise its machinery retiring those who in 
its opinion should not be there in public 
interest.” . 


The Court further noted tkat a compulsory 


Á State Bank of India v. Labour Court, Dhanbad 


J 


r 
` 


retirement was bound to have some adverse . 


effect on the Government servant but such 
rule of retirement could only be acted upon 
after the officer had attained the prescribed 
age and further a compulsorily retired Gov- 
emment servant did not lose any of the 
benefits earned by him till the date of his 


retirement. 


13. All the. aboe observations 
apply to the facts of the appellant’s case. 
But the appellant seeks to distinguish that 
case because of the use cf-the expression 
“absolute rights” in F:R. 56 (i), Rule 285 
- not being so émphatically worded. But that 
in our opinion. makes no difference. Both 
rules give the Government the same or 
Similar right: so long as -he right is not 
qualified, it must be held to be absolute 
and no distinction can be made between 
R, 285 and F.R. 56( j) or that ground. 


14. The last contention of the ap- 
paaa that in the normal course of things 
e would have been superannuated at the 
age of 55 and would have reached the top 
position in the department the deprivation 
whereof was a civil consequence of the 
order, does not bear scrutiny. If the confi- 
dential reports could be ected upon, his 
promotion could be withheld even if he was 
not made to retire compulsorily. - If on 
the basis of the confidential reports he is 
asked to retire in compliance with that mule, 
he cannot complain because of loss of posi- 
tion which he might have attained if there 
- Were no adverse remarks against him. 


15. In the result ‘he appeal fails 
‘but we make no order as to costs. ‘We, 
however, think it appropriate to take note 
of the skilful way in which the appellant 
put forward his case and dealt with the 
points of law with which as a layman he 
was not expected to be familiar. 


_ Appeal dismissed. - 


S. C. 2189 


. AIR 1972 SUPREME COURT 2189 
(V 59 C 417) = 
1972 Lab. I. C. 991 ' 
Eo (From: Patna)* 

C. A. VAIDIALINGAM, P. JAGANMOHAN 
REDDY AND K. K. MATHEW, JJ. 
State Bank of India, Appellant v. Pre- 

siding Officer, Central Government Labour 

Court, Dhanbad and another, Respondents. 
Civil Appeal No. 1270 of- 1968, D/- 

11-4-1972. 

(A) Industriał Disputes Act (1947), 
Sch. H, Item 1 — Wages — Shastri Award 
Para. 292 (2) and (4) (b) — Interpretations of 
— Direction in Cl. (2) does not disentitle 
employee to an increment for every com- 
pleted three years of service as contemplated 
in Cl. (4) (b). E 

It cannot be said that the direction in 
Cl. (2) that basic pay in the new scale shall 
not exceed what point to point adjustment 
in the new scale excludes Cl. 4 (b). What 
the award meant in Clause (2) when it refer- 
red to point-to-point adjustment is the 
placing of each employee at the stage in the 
new scale to which he would have risen by 
reason of the length -of service had he en- 
tered service in the new scale. What is 
ought to be ensured by Cl. (2) is that the 
adjusted ' basic pay in -tbe new scale shall 
not exceed point-to-point adjustment or the 
maximum of the scale and hence these will 
be no impediment in giving effect to the 
direction in Cl. 4 (b). It will not, therefore, 
be correct to say that Cl. 4 (b) is to be 
ignored or that the advantage ends with 
that given in Cl. (4) (a). (Para 19 

B) Industrial Disputes Act (1947), 
Sch. I, Item 1 — Wages — Shastri „Award, 
Para. 292 (5) (a) and (4) (b) — Applicability 
of Cl. (5) (a) — In computing length of 
service for purposes of Cl. (4) (b) of an 
employee who got promotion from one grade 
to another his actual service and not any 
notional service is to be taken into account. 

The condition precedent to the applica- 
bility of the directions in Cl. (5) (a) is the 
receipt of increments or increment by way 
of special promotion: An increment is in 

e same scale while a promotion is from 
one scale to a higher scale. A promotion 
from a lower grade to a‘higher grade though 
both -the- grades may be in the same cadre 
is not an increment or increments by way of 
special promotion. The use of the word 

‘special’ would itself show that what is con- 

templated is advance increments in the same 

a a What is sought to be taken into ac- 

count by the Award is the actual service of 

the workman or when he had been given in- 
crements in the same scale he is sought to 
be compensated by giving him a correspond- 
ing advantage in the new scale, is is 


°Civil Writ Jurisdiction Case No. 56% of 
1966, D/-24-4-1967 (Pat). 
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sought to be effected by taking into account 
the increment or increments earned in the 
cadre'in computing the length of service 
under Cl. (4) (b). As the employee did not 
get any increment or increments in the exist- 
ing scale which was Grade I either at the 
initial start or by way of special promation, 
the actual service in the cadre has to be 
computed for the purpose of Cl. (4) (b) — 
(Civil Writ Jurisdiction’ Case No. 567 of 
1966, D/-24-41967 (Pat.), Reversed). 


_ (Para 11) 

Cases Referred: Chronological Paras 
AIR 1963 SC 487 = (1962) Supp 
2 SCR 977, Punjab . National 


Bank Ltd. v. K. L. Kharbanda T 
AIR 1962 SC 1261 = 1961 (2) Lab 

LJ 383, State Bank of India v. 

Prakash Chand Mehra 7 


Mr. S. T. Desai, Sr. Advocate (Messrs. 
H. L. Anand, V. N. Koura and Ashok Grover, 
Advocates, with him), for Appellant; Res- 
pondent No. 2 in person. 


The following judgment 3 of the Court was 
delivered by: 


P. JAGANMOHAN REDDY, J.: This 
appa! by certificate raises-a question as, to 
e interpretation and proper application ‘of 
paragraph 292 of -the Sastry Award (herein- 
after called ‘the Award’). The 2nd ‘respon- 
dent was employed on 13-1-1947 as a 
Grade II clerk in the Imperial Bank of India 
on a scale of Rs. 70-—4——126—E,B.—130— 
5-175. This Bank was subsequently taken 
over by the State Bank of India under the 
State Bank of India Act (Act XXIII of 1955). 
A few months after the respondent was em- 
ployed he was given a pay of Rs. 74 because 
of his proficiency in using the machine. On 13- 


1-1948 he earned an increment and his basic ° 


pay was Rs. 78. On 1-1-1949 he was promoted 
to Grade I so that on the date of his pro- 
motion he was drawing a basic pay of 
Rs. 100. On 1-1-1950 he earned an incre- 
ment and his basic pay was Rs.108. The 
Sastry Award prescribed a uniform scale. of 

ay for clerks of Grades I and II and gave 
directions to make fitments in that grade, 
The 2nd respondent disputed- the computa- 
tion of the benefits admissible to him under 
the Award and consequently ema fora 
settlement of his disputes under Section 
33C (2) of the Industrial Disputes Act (XIV 
of 1947) which was referred to the Labour 
-Court. The Labour Court allowed the ap- 
plication and fixed the basic pay of the.ap- 
plicant under paragraph 292 of the Award 
at Rs. 164 per mensem as on 1-4-1954 with 
directions to the appellant to pay tothe res- 

ondent a sum of Rs. 1,647.91 for the period 
fom 1-4-1954 to 31-12-1961. . The -appli- 
cant challenged the Award under Articles 
926 and 227- of the Constitution but -the 
High Court accepting the interpretation 
placed by the Labour Court on paragraph 
992, of the Award dismissed the petition. In- 
asmuch as the dispute between the parties 
is dependent upon the view which can rea- 
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sonably be taken of paragraph 292 of the 
Award, it will be necessary to examine the 
directions contained therein. We give be 
low the relevant directions of that para- 
graph as amended:— . 

“999, Section II — For workmen 
who entered service of the Bank before 31st 
January 1950— 

(1) The workman’s basic pay as on Ist 
January 1950 shali not be reduced in any 
case. ; 

(2) Subject to rule (1) the adjusted basic 
pay in the new Scale shall not exceed what 
point-to-point adjustment would give him or 
the maximum in the new scale, 

. (3) In the matter of adjustment all effi- 
ciency bars, ‘whether in the previously exist- 


ing scales or in the new scales fixed-by the 

award, should be ignored. 

- . (4) Subject to rules (1) to (8) a work- 
j e new scale shall be 


man’s basic pay in 
fixed in the fo owing manner:— 

. (a) A workman shall first be fitted into 
the scale of pay fixed by the said award 
(hereinafter led the new scale) by. plac- 
ing him at ‘the stage in the new scale eq 
to, or next: above, his’ basic pay as on 3lst 
January: 1950 in the. present scale then in 
force (herein called the existing scale). 

(b) To the basic pay into which he is 
fitted under Clause (a) the annual increment 
or increments in the new scale as from that 
stage onwards should be added at the rate 
of one increment for every completed three 
years of service in the same cadre as on 31st 
January 1950 upto a limit of twelve years’ 
service; thereafter one increment for every 
four years of service up to another eight 
years’ service and after that one increment 
for every five years of service. 

(4-A) After adjustments are made in ac- 
cordance with the directions given, three 
further annual increments in the new scale 
will be added thereto for service for the 
three years 1951 to 1953. Im addition, the 
workman will be entitled to draw his normal 
increment for 1954 on Ist April 1954. There- 
after each succeeding year’s annual incre- 
ment shall take effect as and from lst April 
of that year. 

(5) (a) Where a workman received an 
additional increment or increments in his 
basic pay either at the initial start or by 
way of special promotion later on, his 
length of service will be taken to be the 
period which would ordinarily be necessary 
to bring a workman with the usual initial 
start without special promotion to that basic 
as (on) 3lst January 1950, in the existing 
scale (fractions. being rounded off to the 
nearest integer). 

(b) Similarly where a workman's incre- 
ment or increments have been withheld prior 
to 3lst unt 1950 the length of service. 
in his case will be calculated by subtract- 
ing the number of years for which the in- 
crements have been withheld. 

c) x x x x 

6) x x x x X x 
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2. It may be mentioned here that 
srior to the Award another -Award known as 
the Sen Award was given on 12-8-1950. This 
latter award, however, was declared void by 
the Supreme Court on 9-4-1951, The pe- 
Sen scales were those fixed by the Awac-d 
of an Industrial Tribunal kwown as Gupta 
Award admissible to the employees of tie 
Imperial Bank of India, as it then was. Tne 
scales applicable to the 2nd respondent w.0 
was employed on 18-1-1947 in the Calcufta 
Branch were Rs. 70—4—126—EB—130—5 -- 
175 when he was in Grade Il and Rs. 100— 
3 -180-—EB—10—250 when he was promoted 
to Grade I. The Award as subsequenly 
modified prescribed only ome scale of pay 
of Rs. 85—5—100—6—112—7—140—8— 
164—9—245—10—265—15—280 for clerical 
staff in ‘A’ class Banks in Class I areas. This 
scale applied to the clerical staf employ=d. 
at the Calcutta Branch. It will, be seen tLat 
the fitment of the basic salary of persons in 
Grade II and Grade I in the new scales be- 
came a matter of some cortroversy due to 
the difficulty of variation in the total nun- 
ber of years for each of the grades in whch 
an employee had to work ouz his incremerts. 
In Grade Il the maximum grade could be 
attained in 24 years while Srade í had a 
range of 17 years. In the néw’ grade an 
employee took 24 years to reach, the mexi- 
mum. In other words, the numbhr of years 
required to reach the maximum of basic pay 
from the initial basic pay in Grade I and 
that in the new scale was he seme, nane- 
ly, 24 years. The only difficulty that would 
present itself in the fitment of pay in he 
new grade was in respect of a promotion mzde 
prior to the coming into force cf the new 
scales from Gr. II to Gr. I. It is for this rea: on 
the directions contained in clause; 3, 4 end 
5 of paragraph 292 were evolved! basing -he 
fitment both on the actual pay |drawn end 
the increments which a person ‘would notion- 
ally have earned having regard to the nom- 
ber of years which he woud haye taken in 
the new scale to draw the pay which he 
was actually getting on the date when -he 
Award was brought into force. I/moring -he 
efficiency bar as provided in clause (3) of 
paragraph 292, a workman Bas to be fited 
under clause (4) (a) into the scile of pay 
fixed by the Award placing him «t the stage 
in the new scale equal to or next over his 
basic pay as on 31-1-1950 in the pre-Sen 
scale then in force. It is not disputed by 
the parties that on 31-1-1950 - the 2nd zes- 
pondent was drawing Rs. 108/-| and since 
the new scale he could not be| fixed in 
Rs. 108/- he has to be fitted in! Rs, 112/-. 
As clause (4) is also subject to] clause (2) 
the adjusted pay in the new scale is direct- 
ed not to exceed what point to point adjust- 
ment would give the workman oç the maxi- 
mum in the new scale. Do2s this mean that 
after the fitment under clause (2) is made 
clausé (4) (b) is to be ignored and: only those 
increments specified in clause (4) are to be 
added? or is the workman also | entitled to 


` men in the cadre o 


the increments specified in (4) (b) and if, 
so, is that clause to be read with clause 5 
(a) as contended by the 2nd respondent? 


3. On the assumption that clause (4) 
(b) is appliccble the workman would be en- 
titled to one increment for every three com- 
pleted years of service in the cadre as on 
31-1-1950. There is also no dispute that he 
had completed three years from 13-1-1947 
to 31-1-1950 and on this basis he would be 
entitled to one increment so that the basic 
pay would be Rs. 119/-. Under. clause (4-A) 
he would further be entitled to three in- 
crements in the new scale for his service 
for the three years 1951 to 1958. It is at 
this stage that the appellant and the 2nd 
respondent part ways. The appellant con- 
tends that the basic pay. in the new scale is 
arrived at after judgment under clauses (4) 
(a) and (4A) to ee further increments, 
namely, 7+7+7 = 21 which added to 
Rs. 119/- would be Rs. 140/- and since. the 
fitment was being made as from 1-4-1954 
he will be entitled to one more increment 
which is Rs. 8/- giving him a total basic 
pay of Rs. 148/-. The 2nd respondent, how- 
ever, contends that clause (4) (b) should be 
read with clause (5) (a) because before the 
Award came into force he was promoted ‘to 
Grade I and his basic pay in that grade 
should be taken into consideration for which 
clause (5) (a) was designed. The appellant 
takes the stand that this clause is not ap- 
plicable because the additional increments 
under that clause are only in respect of any 
increment or increments in the basic pay 
at the initial stage or by way of special pro- 
motion later on in the same cadre whic 
under clause (4) (b) must mean Grade II. 


As the 2nd respondent was not given any 


increments in the basic pay at the initial 
stage nor was he given any increment by 
way of special promotion he will not be en- 
titled to the benefit given by clause (5) (a). 
In this view, it is submitted that the inter- 
pretation placed by the Labour Court brings 
para 292 (5) (a) in direct conflict with para- 
graph 292 (4) (b) because the former was 
only a deeming provision and was intended 
for computation of length of service. The 
Labour Court as well as the High Court, 
however, interpreted the word ‘cadre’ in 
paragraph 292 (4) P as covering all work- 

i clerks and not different 
cadres, which means that both Grade II and 
Grade I of the pre-Sen Award are included 
in the same cadre and not different. cadres. 


4. The High Cevrt referred to para- 
graph 91 in which it was mentioned that 
Gupta Award had reduced the four cadres of 
clerks with different grades of pay employed 
by Imperial Bank of India into two grades, 
namely, the junior clerks and senior clerks 
and though paragraph 531 has used expres- 
sions like ‘officers grade’ and ‘clerical grade’ 
it is not possible to hold that each grade of 
clerks with a particular scale of pay was 
considered to be a cadre by itself. In its 
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view the mere mention of one grade or two 
grades for the clerical staff does not justify 

e conclusion that each grade with a par- 
ticular scale of pay was taken to be a sepa- 
rate cadre of service. On_ the contrary its 
impression was that the clerical staff ` was 
taken to be a cadre even if it had at one 
point of time different grades with different 
scales of pay. It accordingly held that the 
interpretation placed py the Labour Court 
Was correct and that the expression ‘in the 
same cadre’ occurring in paragraph 292 i? 
(b) of the Award was equivalent to . the 
expression .‘in the same grade.’ On this in- 
terpretation paragraph 292 (5) (a) was read 
with paragraph 292 (4):(b). ‘If so read: the 
respondent would be entitled to’ three in- 
crements instead of one increment as con- 
tended by the 2nd respondent. Once the 
amount to be added to the basic pay drawn 
as on 31-1-1950 is fixed in the new scale 
_ which is Rs. 112/- by reference to : the 
deeming provision under (5) (a) read -with 
(4) (b) the second respondent would be 
entitled to three increments for every no- 


tional year on the basis that if he had’ not 


een given special increments at the begin- 
ning and promotion to Grade I on 1-1-1949 
he would have taken 10 years to reach the 
basic pay he was then drawing. Applying this 
principle he would get three increments of 
pay for three years amounting to Rs. 21/-, 


which added to Rs. 112/- would give him 


a basic salary of Rs. 188/-. Thereafter under 
clause (4-A) for the years 1951 to 1953 
he would have to be given three further 
increments namely, 7+8+8 = 28 and there- 
after he would -earn another increment as 
on Ist April 1954 so .that the increments 
under clause (4-A) would be Rs. 31/- which 
added to Rs, 133/- would entitle him to a 
' basic salary of Rs. 164/-. This is the claim 
of the 2nd respondent which has been’ up- 
held on: the basis of the interpretation plac- 
ed both by the Labour Court andthe High 
Court. i EE E 
5. _ Before we embark on an. examina- 
tion of the rival contentions it will be useful 
to mention that after the Award the ques- 
tion of its implementation was considered 


by the Labour Appellate Tribunal which gave. 


its decision on 28-4-1954. The Central Gov- 
ernment thereafter modified the Labour , Ap- 
pellate Tribunal’s decision on 24-8-1954 and 


on the same date P Gajendragadkar, ` 


J. (as he then was), to enquire into and 
ascertain the effect of the decision of | the 


Labour poe Tribunal. as modified by - 


the Central - Government. in respect of the 
emoluments: of the Bank employees. On 25- 
7-1955 the Commission made its report which 
were incorporated in the’ Industrial Disputes 
Banking Companies Decision) Act (XLI of 
1955). The Award with modifications as al- 
ready set out, was to become effective from 
the Ist of April 1954.. The decision in this 
case will, therefore, depend -upon the inter- 
_ pretation, to` be placed on the modified dir- 
,@ctions. Though both sides have given 


‘missible to the 2nd 
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their own respective examples of the fitment 
that should be made under these directions, 

e question whether the assumption under- 
lying the respective worksheets is valid or 
not would. ultimately depend upon the pro- 
per interpretation of the directions relating 
to the fitment of the emoluments of the 
employees in the new scale. 


6. The learned Advocate for the ap- 
poani during his main arguments did not 
ay stress on clause (2) of paragraph 292, and 
in. fact stated that these can ‘be ignored. 
What was emphasised was that clause (a) 
cannot be read with clause (b) as contend- 
ed by ‘the -2nd respondent; that’ the exist- 
ing scale mentioned: in clause (4) (a) is the 
pre-Sen scale and the weightage that is ad- 
ssi respondent is in that 
existing pre-Sen scale of one increment ‘for 
every 3 years of actual service which would 
sr entitle him to one increment as he 
had actually served for 3 years from 18-1- 
1947 to 81-1-1950 which latter date is the 
crucial date on which fitment has to be made 
as specified in the directions in para (4) (b). 
Alternatively it was contended that even if 
clause’ (5) (a) was to ‘be read with clause (4) 
b),.and though that clause was inapplicable 
as the 2nd respondent had got a promotion 
from Grade II to Grade I, as he had on 
1-1-1949 served 2 years, and if to that ser- 
vice is added the notional service under 
clause ©) (a) after he got his promotion to 
Grade I he would have served 2 more years. 
This advantage he would have enjoyed as 
he would have been fitted in Rs. 102/- in 
the Junior scale and would have taken two 
more years to reach the basic pay of Rupees 
112/-. Even on this basis the 2nd respond- 


ent would only be entitled to one incre- 


ment, 


T. . ` The learned Advocate for the ap- 
pellant while replying to the submissions of 
the second respondent who presented his 
case personally; raised for the ` first time a 
contention based on clause (2) in support of 
which he cited the decision of this Court in 
State Bank of India v. Prakash Chand Mehra, 
1961 (2) Lab LJ 383 = (AIR 1962 SC 
1261). According to this submission a fimi- 
tation was introduced by clause (2) which 
is made applicable to the: fixation of- basic 
pay under clause (4) by the words ‘subject 
to clauses. (1) to (8): The direction in 
clause (2). that the basic pay in the new 
scale shall not exceed what point-to-point 
adjustment would have given him in the 
new scale, it is said, excludes clause (4) (b) 
and the 2nd respondent would’ not be en-. 
titled to any increment for every completed 
three years of service -in the same cadre as 
on 31-1-1950. If this view is accepted the 
2nd respondent would merely be entitled to 
four increments at the rate of Rs. Y/- each 
in the new scale as on 1-4-1954, and his 
pay will have to be fixed at Rs. 140/- and . 
not as earlier -contended on behalf of -the 
appellant, at Rs. 148/-. There is no difficulty 
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in so far as clause (4) (a) is concerned be- 
cause the basic pay of the 2nd respondent in, 
the existing scale of Grade I which was Rs. 
108/- would be fitted in -he new scale in 
the next nearest basic pay of Rs. 112/-. As 
we stated earlier, the pre-Ser scale for 
Clerks was comprised of Soth (Grade I and 
Grade II. In the Punjab National Bank Ltd. 
v. K. L. Kharbanda, (1962) Supp 2 SCR 
O77, = (AIR 1963: SC 487), this Court had 
said that the Sastry Award provided one 
grade for all clerical workmen by whatever 
name they were known in the Bank. It 
cannot be disputed that a workman in Gr. II 
_as well as in Grade I is nonetheless in the 
pre-Sen scale which are in the same cadre. 
Clause 4 (b) directs that to the basic pay 
into which he is fitted under clause (a) one 
increment for every completed three years 
of his service in the same cadre as on 83l- 
J-1950 should be added. This in our view 
is an additional advantage which is sought 
to be given and is not to be restricted by 
clause (2) which on the interpretation sug- 
gested would terminate the advantage of 
lacing him in the new scale w-th clause (4) 
ta) itself. Some meaning has to be given 
to the words ‘to the basic pay’ in clause (4) 
(b) which can only be acditioral increment 
or increments based on, th> length of service, 
It is true that in 1961 (2) Lab LJ 383 = 
{AIR 1962 SC 1261), it was observed: 
“Giving as we must, natural meaning 
to the words used in. Rules 2 and 4, we are 
of opinion that in no case can the basic 
ay be fixed at a higher figure than what 
e point-to-point adjustment would give to 
the workman or the maximum in the new 
scale. Under Rule 4 (a) the workman’s 
basic pay is Rs. 90 and under Rule 4 (b) 
to this basic pay has to be added two incre- 
ments in respect of the rew scale so that 
the basic pay would become fixed, apart from 
the limitation of Rule 2% at Rs. 100. I£ 
that were correct, the salary would be Rupees 
126 on 1 April 1954. Tkere is however the 
limitation introduced by Rule 2 which is 
made applicable to the fixation of the basic 
pay under Rule 4 by the words “subject to 
Rules 1 to'3.” Admittedly point-to-point 
adjustment would give -he respondent a 
basic pay of Rs. 90. This limit cannot there- 
fore be exceeded; and sc, in spite of R. 4 
(b), the basic pay for applying the new scale 
would be Rs. 90 and not Rs, 100.” 

- 8. In that case the resdondent had 
entered the Bank’s service on 20-2-1943 and 
on the 8lst January 195C he was getting a 
salary of Rs. 86/- p. m On 1-4-1954 he 
was employed at Abohar Branch of the Im- 
perial Bank of India and on 15-5-1954 he 
Was -transferred to Amritsar. Under the 
classification in the Bank Award, Abohar was 
class IV area while Amritsar was a Class II 
area. On the basis that Abohar was a class. 
IV area the respondent’s salary was fixed by 
the Bank on 1-4-1954 a: Rs. 112/- p. m. 
and on his transfer to Amritsar, a Class If 
area, in consideration of his length of ser- 
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vice he was given three increments and his 
salary was fixed at Rs. 133/-. The respond- 
enťs case was that he was entitled to three 
increments over Rs. 126/- which it is said he 
was drawing at Abohar, i. e. Rs. 148/- p. m. 
On a dispute being referred under Sec- 
tion 33-C (2) of the Industrial Disputes Act, 
the Labour Court, Delhi accepted the res- 
pondent’s case that his pay should be fixed 
at Rs. 148/- p. m. Though the court did 
not apply clause (4) (b) it nonetheless .came 
to the same conclusion on the basis that 
Abohar was treated as a Class IV area with 
retrospective effect from 1-4-1954 and the 
calculation on that basis would fix his basic 
salary at Rs. 126/- on 1-4-1954 and on trans- 
fer from that area to Amritsar, a Class II 
area, he would get an increment and his 
salary would be fixed at Rs. 133/-. In that 
case the meaning and significance of the 
term ‘point-to-point adjustment’ mentioned in 
clause (2) was not discussed nor has there 
been anything said as to the contingencies 
in which those directions were to be applied. 
If point-to-point adjustment signifies the fixa- 
tion of the workman at the stage in the 
new scale equal to or above his basic pay 
as on $1-1-1950, clause (4) (a) itself has 
rovided for that and there was no need 
or clause (2) or clause (4) (b). A perusal 
of the report of the Gajendragadkar Commis- 
sion in this respect, however, furnishes a 
clue to this enigma. In paragraphs 109 to 
111 the Commission sets out the directions 
in the Award, the modification made by the 
Labour Appellate Tribunal and the Govern- 
ment’s decision ‘thereon. A reference to 
paragraph 109 would not only show the na- 
ture of the scheme proposed in the Award 
but indicates what in fact was meant by 
point-to-point adjustment. It is there observed 
as follows: 


“109. In fitting the existing staff in-the 
revised pay structure the Sen Tribunal gave 
employees the benefit of what virtually 
amounted to point to point adjustment that 
is, the placing of each employee at the stage 
in the new scale to which he would have 
risen by reason of the length of his 
service had he entered service on the new 
scale. After a careful consideration of the 
various aspects of the question raised by the 
provisions contained in the Sen Award the 
Sastry Tribunal by and large followed the 
recommendations of the Central Pay Commis- 
sion that when persons on the existing scale 
of pay were brought on to the new scales 
recommended for them, their initial pay should 
be fixed at the stage in the proposed scale 
next above the pay they were drawing in 


` the existing scale and special increments add- 


ed to it at the rate of one increment in the 
scale for every three completed 
years of service subject to certain ceilings 
in regard to the increase to be allowed. The 
Sastry Tribunal recommended that a work- 
man should first be fitted into the scale of 
pay fixed by its award at the stage in the 
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new scale equal to or next above his basic 
pay as on the 3lst January, 1950 in the 
existing scale (pre-Sen scale) and annual in- 
crements in the new scale as from that stage 
onwards added at the rate of one increment 
for every completed three years of his ser- 
vice subject to a maximum of 4 increments. 
It also recommended that two further annual 
increments in the new scale should be added 
to the basic pay fixed in the manner des- 
cribed above for service for the two years 
1951 and 1952 and the worker should be en- 
titled to draw his normal increment for 1953 
and succeeding years from Ist April, of each 
year. There were, besides, certain other re- 
commendations aimed at giving protection to 
a workman’s basic pay and emoluments as 
on the 3lst January 1950, and covering cases 
of special increments granted or increments 
withheld etc. It also recommended that sub- 
ject to a workman’s basic pay as on the 31st 
January 1950 not being reduced in any case 
the adjusted basic pay in the new scale should 
not exceed what point to point adjustment 
wens give him or the maximum in the new 
scale. 


- 9. The Labour Appellate Tribunal 
agreed with the scheme of adjustment given 
by the Award except in regard to the weight- 
age in respect of which it recommended the 
removal of the 12 years’ limit for adding one 
increment for every three years. In its place 
it proposed a tapering off of the weightage 
after 12 years, by the addition of one incre- 
ment for every 4 years in the next 8 years 
and one increment for every 5 years for the 
next five years. Though the Government 
modified the Labour Appellate Tribunal’s re- 
commendation by confirming the Award, it 
decided to adopt what was proposed by the 
Labour Appellate Tribunal in respect of the 
weightage of one increment for every three 
years. The Commission, however, did not 
accept the Government’s decision but made 
the following recommendations in para 112: 


“112. The question raised-by the modi- 
fication thus made by Government is not 
likely to affect a very large number of em- 
ployees. On the merits, it seems to me that 
much can be said in favour of the view 
taken by the Labour Appellate Tribunal. If, 
in adjusting employees in the new wage 
structure, they are entitled to have their pre- 
vious service taken into account, it is difh- 
cult to appreciate why a line should be drawn 
at the end of twelve years’ service and it 
should be held that an employee would not 
be entitled to claim any credit for any period 
of service beyond the said line. The modi- 
fication made by Government confirms the 
provisions made by the Sastry Tribunal, and 
these provisions, as I have just indicated, 
allow certain increments in lieu of twelve 
years service. 
these provisions, it would seem to follow 
that the same considerations would justify 
the additional provisions that have been 
made by the Labour Appellate Tribunal 
decision. On the merits, therefore, I am in- 


fairplay and equity justify | 
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clined to agree with the view taken by the 
„Labour Appellate Tribunal. 

10.. It would appear clear from the 
above recommendation that what the award 
meant in clause (2) when it referred to 
point-to-point adjustment is the placing of 
each employee at the stage in the new scale 
to which he would have risen by reason of 
the length of service had he entered service 
in the new scale, What was sought to be 
ensured by clause (2) was that the adjusted 
basic pay in the new scale shall not exceed 
the point-to-point adjustment or the maxi- 
mum of the scale. If the meaning given 
to the phrase point-to-point adjustment is 
what is stated by the Commission in the re- 
port, then there would be no impediment 
in giving effect to the directions in clause (4) 
(b). It would not, therefore, be right to say 
that clause (4) (b) is to be ignored or that 
the advantage ends only with that given in 
clause (4) (a). 

Il. The next question is what is it 
that clause (5) (a) provides for? Does it pro- 
vide for computing the length of service for 
the purposes of giving.one increment for 
every three years of notional service worked 
out on the basis of the service that wouid 
be required for a workman to reach the 
basic pay which he was drawing in the 
existing scale? The contention of the 2nd 
respondent is that taking the basic pay 
drawn by him as on 81st January 1950 to 
the nearest integer, the length of service 
should be computed on the basis of the 
number of years which he would have to 
serve in the junior scale to draw that amount 
of basic pay. It appears to us on a careful 
examination of the terms of clause (5) (a) 
that the directions in this clause are inappli- 
cable to him. Clause (5) (a) provides for 
only the cases of those who start on a 
higher initial basic pay by getting additional 
increments or are given advance increments 
in any scale whether junior or senior. In 
such contingencies how the length of service 
for the purposes of clause (4) (b) is to be 
computed was provided for in clause (5) (b). 
The directions given in that clause are that 
the length of service in the scale in which he 
is and in which he got an increment or in- 
crements either at the initial start or by spe- 
cial promotion should be that which he 
would have taken to reach the basic pay 
which he would draw on 3lst January 1950 
with the initial start. The condition precedent 
to the applicability of the directions in this 
clause is the receipt of increments or incre- 
ment by way of special promotion. An in- 
crement is in the same scale while a promo- 
tion*is from one scale to a higher scale, A 
promotion from a lower grade to a higher 
grade, though both the grades may be in the 
same cadre, is not an increment or incre- 
ments by way of special promotion. The 
use of the word ‘special’ would itself show 
that what is contemplated is advance incre- 
ments in the same grade. What.is sought to 
be taken into account by the Award is the 
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actual service of the workman or where he 
has been given increments in the same scale 
he is sought to be compensated by giving 
im a corresponding advantage in the new 
scale. This is sought to be effected by 
taking into account the increment or incre- 
ments earned in the cadre in computing the 
length of service under clause (4) (b). As 
the 2nd respondent did aot get any incre- 
ment ov increments in the existing scale 
which was Grade I either at the initial start 
or by way of special prcmotion, the actual 
service in the cadre has to be computed for 
the purposes of clause (<) (b). The words 
‘same cadre’ in that claus2 as explained ear- 
lier would refer to both Grade IÍ and Grade 
I. The actual service ic both the grades 
will alone be considered for giving him an 
increment for every three years of service 
which in his case works out to one increment 
in respect of his 3 years’ service from 13-1- 
1947 to 31-1-1950. Even if the initial in- 
crement of Rs.4 in Grade II which was 
given to him for being prcficient in the work- 
ing of a machine is taken into account under 
clause (5) (b), that would add one more year 
to the three years of actual service rendered 
by him but that does not give him any fur- 
ther advantage. He will only be entitled to 
one increment under clacse (4) (b). In the 
result, we hold that the 8nd respondent has 
to be fitted in the new scale on a basic pay 
of Rs. 148 and on that basis the emoluments 
to which he would be entitled will have to 
be worked out, We accordingly direct the 
Labour Court to give the necessary directions 
in this regard. 

12. The appeal is. therefore, allowed 
and the judgment and cecree of the High 
Court affirming the Award of the Labour 
Court is set aside but in the circumstances, 


without costs. 
Appeal allowed. 
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(From: The Award of National Industrial 
Tribunal, Calcutta)” 

C. A. VAIDIALINGAM, D. G. PALEKAR 
AND K. K. MATHEW, J]. 

The Employers in re-ation to the mana- 
gement of the Indian Ceble Co. Ltd., Ap- 
pellant v. Their Workmen, Respondents. 

g Appeal Nó, 85& of 1968, D/- 11- 


(A) Payment of Bonus Act (1965), Sec- 
tions 4, 5, 6, 7 — Computation of allocable 
surplus for payment of bonus — Tax liabi- 
lity — Deduction of. 

In computing the allocable surplus, the 
employer-is entitled to deduct his tax liabi- 


* Ref. No. NIT-3- of 1967, D/- 26-10- 
1967 (N. I. T.-Cal). 
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lity without deducting first the amount of 
bonus he would be liable to ay from and 
out of the amount computed under Sec- 
tions 4 and 6. N.I.T. 3 of 1967, D/-23-10- 
1967, Reversed. AIR 1972 SC 471; AIR 
1969 SC 612 and AIR 1971 SC 1821 and 
AIR 197% SC 299 and AIR 1972 SC 471, 
Rel. on. _ (Para 10) 
_ (B) Payment of Bonus Act (1965), Sec- 
tion 12 — Employees getting salary between 
Rs. 750 and 1600 — Ex gratia payment 
made over and above permissible bonus to 
make up for the loss occasioned by ceiling 
— Amount cannot be deducted from gross 
profits for working out available surplus. 


Although officers drawing salary be- 
tween Rs. 750 and Rs. 1600 per mensem are 
employees under Section 2 (18) and eligible 
for bonus, still for the purposes of calcula- 
tion of bonus payable under Sections 10 and 
Il, such officers’ salary will be taken at the 
maximum of Rs. 750 per mensem, and he 
will be eligible for bonus calculated on that 
basis. When he is paid over and above this 
bonus an ex gratia amount to make up for 
the loss occasioned by the ceiling introduced 
by the Act, the amount paid as ex gratia can- 
not be considered to be an expenditure de- 
bited directly to Reserve. Such amount can, 
therefore, be added back to the gross pro- 
fits of the employer for purposes of work- 
Ing out the available surplus. (Para 13) 


f (C) Payment of Bonus Act (1965), Sec- 
ton 6 — Amount provided for doubtful 
debts are not deductible from gross profits. 
AIR 1972 SC 471, Referred, (Para 14) 


(D) Constitution of India, Article 136 — 
Labour dispute — Appeal to Supreme Court 
on special leave Practice. (X-Ref:— 
Civil P. C. (1908), Order 41, Rule 4). 


The Unions of Workmen, who are res- 
pondents in an appeal before the Supreme 
Court from the decision of a Labour Tri- 
bunal, have a right’ to support the Tri- 
bunal’s decision on grounds which were 
not accepted by the ‘Tribunal or on 
other grounds which may not have been 
taken note of by the Tribunal while 
they were patent on the face of the record. 
AIR 1967 SC 1182 and 1972 Lab IC 689 
(SC) and AIR 1965 SC 669, Referred. 


(Para 16) 
_ (Œ) Payment of Bonus Act (1965), Sec- 
tion 6 — Sums deductible from gross pro- 


fits — Sums paid by employer under bona 
fide Voluntary Retirement Scheme, for extra 


shift Allowance and for repairs and rene- 


wals, are deductible as capital expenditure 
and cannot be added. back to gross profits of 
the employer for the purpose of computing 
the allowable surplus for fixing bonus, AIR 
1972 SC 70, Referred. (Paras 20, 21, 22) 


Cases Referred: Chronological Paras 
AIR 1972 SC 70 = 1972 Lab IC 
3, Jabalpur Piar Karmachari 
Panchayat v. Jabalpur Electric Sup- 
ply Co. Ltd, 21 
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AIR 1972 SC 299 = (1971) 2 SCC. 
695 = 1972 Lab IC 168, Delhi 
Cloth and General Mills Co. Ltd. 
v. Workmen 

AIR 1972 SC 471 = 1972 Lab IC 
2983, Indian Oxygen Ltd, v. Their 
Workmen a : 

-1972 Lab IC 689 = (1971) 2 Lab 
LJ 552 (SC), J. K. Synthetics Ltd. 
v. J.’ K. -Synthetics Mazdoor 
Union . . 

AIR 1971 SC 1821 = 1971 Lab IC 
1124, Workmen of William Jacks 
and Co. Ltd., Madras v. Manage- 
ment of William jacks and Co. 
Ltd. Madras 

AIR 1969 SC 612 = (1969) 1 SCR 
750 = 1969 Lab IC 995, Metal 
` Box Co, of India Ltd. v. Their Work- 


men 

AIR 1967 SC 1182 = (1967) 2 SCR 
476, Management of Northern Rly. 
Co-operative Society Ltd, v. Indus- 
trial Tribunal, Rajasthan’ _ 

AIR 1965 SC 669 = (1965) 1 SCR 
712, Ramanbhai Ashabhai v., Dabhi 
Ajitkumar i 14 

Mr. D. N. Mukherjee, Advocate, for the 

Appellant; M/s. P. S, Khera and S. K. Nandy, 

vocates, for Respondents Nos. 1 and 3. 


ae judgment of the Court was deliver- 
y 
VAIDIALINGAM, J.:— This appeal, 


10 


10, J4 


18 


MO 


16 


by special leave, is directed against the. 


Award dated October 26, 1967 of the Na- 
tional Industrial Tribunal, Calcutta in Refer- 
ence No. NIT-8 of 1967, holding that for 
the accounting year 1965-66, the quantum 
of bonus payable by the appellant to its 
workmen is 20 per cent. of the effective 
salaries or wages with a further direction to 
set on a sum of Rs. 1,46,252/-. 


2. The appellant, India Cable Com- 
pany Ltd. (hereinafter to be referred: as the 
Company) sare he a very prominent posi- 
tion in the Cable Industry of India having 
its Head Office at Calcutta and its factory at 
Jamshedpur. It has branches in Bombay, 
Madras, New Delhi, Kanpur, Ahmedabad 
and Bangalore. In addition to insulated 
cables, the Company manufactures alumi- 
nium rods, radio aerials, fuse wires and other 
products. Its paid-up capital is rupees 
9,48,65,450. It employer workmen number- 
ing over 5,000. The gross effective salaries 
and wages of its employees for the relevant 
accounting year amounts to Rs. 1,05,32,880. 
Its accounting year is from Ist April to 31st 
March of the succeeding year. 


3. For the accounting year 1964-65 
the Company declared and paid bonus at 
20 per cent. to all employees in accordance 
with the provisions of the Payment of Bonus 
Act, 1965 (hereinafter to be referred as the 
‘Act, For the year in question 1965-66, it 
calculated a sum of Rs. 23,68,785 as avail- 
able surplus. This amount was arrived 
by the Company after calculating direct tax 


_visions of the Act, 


at © 
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without deducting the provision for payment 
of bonus payable to its workmen. A sum 
of Rs. 14,21,271 being 60 per cent. of the 
said available surplus was declared as bonus 
for the year 1965-66. This amount repre- 
sented 13.51 per cent. of the wage bill. The 
workmen were dissatisfied with this offer of 
bonus at 18.51 per cent. and demanded 


. payment of bonus at the maximum rate of 


20 per cent. as provided in the Act. In 
consequence they raised a dispute with the 
Company. In view of the agreement dated 
November 24, 1966, between the parties to 
refer the claim for additional bonus for ad- 


. judication to a Tribunal, the- workmen re- 


ceived the bonus at the rate of 13.51 per 
cent. offered by the Company. The Central 
Government by order dated June 28, 1967, 
referred for adjudication to the National In- 
dustrial Tribunal, Calcutta, the following 
dispute: 
“What should be the quantum of bonus 
payable to the workmen of the Indian Cable 
Company Limited, Calcutta, for the account- 
ing year 1965-66?” 


A, The unions contended before the 
Tribunal that the computation of allocable 
ae by the Company has not been pro- 
perly made in accordance with the Act and 
that several items shown in the profit and 
loss account as expenditure have to be add- 
ed back to arrive at the actual gross pro- 
fits. The’ unions further alleged that the 
Company has spent large amounts for pay- 


ment of liability for future years with a view 


to reduce the available and allocable surplus, 
which in consequence has resulted in the re- 
duction of percentage of bonus. The Com- 
pany, on the other hand, maintained that it 
as kept proper accounts which have been 
audited by a reputed firm of auditors Messrs 
Lovelock and Lewes and that the computa-. 
tion of allocable surplus has been properly 
arrived at having due regard to the pro- 
The Company denied 
the allegations of the unions that enormous 
ATRA has been shown with ‘a view to 
reduce the quantum of bonus. On the other 
hand, the Company pleaded that all items of 
expenditure were justified and those items 
are deductible in cansidering the claim for 
bonus. = 
5, At this stage it may be mention- 
ed that the unions served interrogatories re- 
quiring information on various matters 
and there is no controversy that the 
Company furnished all the informa- 
tions that were called for. 


6. Before the Tribunal the Company 
required various deductions to.be made from 
the net profits shown in its profit and loss 
account. On the other hand, the unions 
requires various items to be added back. 
The Tribunal accepted the contentions of 
both the parties with regard to certain 
items. We will in due course refer to the . 
items which are in dispute before us at the 
instance of both the Company and_ the 
unions, The Tribunal computed the avail- 
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able surplus at Rs. 87,54,713/- 60 per cent. 
of this amount being Rs. 25,52,828 was fix- 
ed as allocable surplus. Tke. Tribunal held 
that a sum of Rs. 2J,06,576 being bonus 
at 20 per cent. of the gross effective. salaries 
and wages was payable for the year in 
question and it directed the surplus amount 
of Rs. 1,46,252 to be set or. As the bonus 


at the rate of 18.51 per ceat. had already | 


been declared and paid by the Company, 
the Tribunal directed the payment of the 
balance 6.49 per cent. within the period 
mentioned in the award. One aspect which 
has to be noted is that in calculating the 
available surplus, the Tribunal, before cal- 
‘culating the notional direct zax, deducted the 
bonus payable for the accounting year in 
question. 


T. The grievance of the Company, 
as placed before us by its learned counsel 
Mr. D. N. Mukherjee, relates to three items: 
1) the method of computation of notional 
irect tax; (2) disallowance of the deduction 
from gross profits of the sum of Rs. 2.65 
Jakhs made as ex-gratia payment for the ac- 
counting year 1964-65 to employees draw- 
ing emoluments exceeding Xs. 750 per men- 
sem; and (8) disallowance of the claim for 
return on provision for: doubtful debts. 


8. The first contention relates to the 
principle to be adopted for calculating direct 
tax when computing the available and allo- 
cable surplus for payment of bonus under 
the Act. According to the Tribunal, under 
Sections 6 and 7 of the Act, the bonus pay- 
able for the relevant accouating year. has to 
be deducted from the gross profits for calcu- 
lation of direct tax or alterratively rebate for 
bonus found payable has to be calculated 
and 60 per cent. of the rebate has to be 
added back as allocable surplus, The Tri- 
bunal took notice of the fact that the Income- 
tax authorities did not object to deduction of 
the provision made by the Company for pay- 
ment of bonus for the accounting year 1965- 
66. On this reasoning the Tribunal added 
back to the gross profits as per the profit and 
loss account the provision made for payment 
of bonus. For coming to this view the Tri- 
bunal followed its previous decision in Indian 
Oxygen Ltd. v. Their Warkmen (N.LT. 1 
of 1966). The Tribunal has also noted that 
its award in the Indian Oxygen Ltd. was 
pending appeal in this Court. According 
Mr. D. N. Mukherjee, this method of calcu- 
lation of direct tax under the Act, adopted 
by the Tribunal is contrary to the decisions 
of this Court. . 

9. We are in entire agreement with 
this contention of Mr. Mutherjee. In view 
of the decisions of this Court, to which we 
will immediately refer Mr. P. S. Khera, 
learned counsel for the unions, was unable 
to support the reasoning of the Tribunal on 
this aspect. 

10. The question of calculation of 
direct tax under the Act was considered for 
the first time by this Court in Metal Box Co. 
of India Ltd, v. Their Workmen, (1969) 1 


-6 of the Act. 


Indian Cable Co. v. Workmen (Vaidialingam §.)  [Prs. 6-11] S. C. 2197 


SCR 750 = (AIR 1969 SC 612). It was 
held therein that the notional tax liability 
is to be worked out by first working out the 
gross ‘profits and deducting therefrom the 
rior charges under Section 6, but not the 
onus payable to the employees. Therefore, 
it is clear from this decision that an emplo- 
yer is entitled to deduct his tax liability 
without deducting first the amount of bonus 
he would be liable to pay from and out of 
the amount computed under Sections 4 and 
The same principle has been 
reiterated in Workmen of William Jacks and 
Co. Ltd., Madras v. Management of William 
Jacks and Co. Ltd., Madras, AIR 1971 SC 
1821, Delhi Cloth and General Mills Co. 
Ltd. v, Workmen, (1971) 2 SCC 695 = 
(AIR 1972 SC 299) and Indian Oxygen Ltd., 
etc. v. Their Workmen;, AIR 1972 SC 471. 
In fact, the last decision overruled the deci- 
sion of the National Industrial Tribunal in 
Reference to N.I.T. 1 of 1966, which has 
been followed by the present Tribunal. We 
may also state that after the first decision of 
this Court, referred to above, the Act was 
amended in 1969: The last three decisions 
of this Court considered the question whe- 
ther the amendments effected to the Act had 
made any change in the principle laid down 
by this Court in the first decision, It was 
uniformly held in all the three decisions that 
the amendment has not effected any change 
in the principle laid down in the earliest de- 
cision that the tax liability under the Act is 
to be worked out first by working out the 
gross profits and deducting therefrom bonus 
ayable to the employees. Therefore, it 
ollows that the Tribunal committed an error 
in law in computing direct tax after deduct- 
ing bonus. Therefore, this point will hav 
to be held in favour of the appellant. 


Il. The second item relates to the 
disallowance of Rs. 2.65 lakhs which repre- 
sented the ex-gratia payment made. by the 
Company to certain employees drawing emo- 
luments exceeding Rs.750 per mensem for 
the’ year 1964-65. The Company claimed 
that this amount should be deducted from 
the gross profits whereas the unions con- 
tended that the same has to be added back 
to the gross profits shown in the profit and 
loss account. The factual position relating 
to this claim is as follows: From the letter 
dated February 4, 1966, Exhibit I, written 
by the Company to one of its officers Mr. 
S. N, Banerjee, it is seen that the Company 
in appreciation of the officers services during 
the year 1964-65 made an ex-gratia payment 
of Rs.90. Mr. Banerjee has given evidence 
on behalf of the unions. He has deposed to 
the fact that he was drawing about Rs. 1,000 
per mensem and that he received the letter 
Exhibit I as well as the sum of Rs.90 men- 
tioned therein. He has further stated that 
over and above this sum of Rs. 90 he has 
also received the bonus payable to him under 
the Act for the year 1964-65. He has also 
deposed to the effect that the ex-gratia pay- 
ment of Rs.90 was paid to him in lieu of 
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bonus calculated on the difference in emolu- 
ments drawn by him and the ceiling of 
Rs. 750 per mensem fixed by the Act. It 
was the practice of the Company to pay 
bonus to all the members of its staff without 
application of any ceiling. In view of the 
fact that a ceiling had been fixed under the 
Act, to make up for the lesser amount that 
the’ employees like Mr. Banerjee ill get 
under the Act, this amount of Rs. 2.65 lakhs 
was paid to all such officers. The Tribunal 
accepted the evidence of Mr. Banerjee that 
the ex-gratia amount was paid to keep up 
the old practice of the Company of paying 
all the members of the staff without the ap- 
lication of any ceiling. The. Tribunal held 

at such a payment was not an item which 
could be deducted from the gross profits 
under the Act as claimed by 
ment. Accordingly, it added back the sum 
of Rs. 2.65 lakhs to the gross profits shown 
in the profit and loss account, 


12. Mr. Mukherjee urged that the 
Company was justified in claiming the above 
amount by way of deduction. He referred 
us to the definition of ‘employee’ in Section 
2 (18) of the Act as also to the employees 
declared eligible for bonus under Section 8. 
He also relied on Sections 10 and 11 which 
make it obligatory on an employer to pay 
the minimum bonus and also the maximum 
bonus upto 20 per cent., respectively. 


13. We are not inclined to agree 
with the contention of Mr. Mukherjee that 
the Tribunal committed an error when it 
added back the sum of Rs. 2.65 lakhs. From 
the evidence of Mr. Banerjee, which has 
been accepted by the Tribunal, read along 
with the letter Exhibit I, it is clear that Mr. 
- Banerjee received not only bonus due to him 
under the Act, but also the extra amount of 
Rs. 90. Mr. Banerjee was admittedly draw- 
ing a salary of Rs. 1,000 per mensem. For 
a person to be an ‘employee’ under Section 
2 (18), among other things, he is a person 
drawing a salary or wage not exceeding 
Rs. 1,600 per mensem. Under Section 8, 
it is provided that every employee is enti- 
tled to be paid in an accounting year bonus 
as per the Act provided he has worked in 
the Establishment for not less than thirty 
working days in that year, Section 10 pro- 
vides for payment of minimum bonus to 
every employee. Similarly, Section 11 pro- 
vides for payment of bonus to every emplo- 
yee subject to a maximum of 20 per cent. 
of his salary or wage. According to Mr. 
Mukherjee, there is, no prohibition in the 
Act from paying bonus to officers like Mr. 
Banerjee upto a maximum of 20 per cent. 
Therefore, when the payment as in Exhibit 
I has been made to officers like Mr, Baner- 
jee and others, such amounts have to be 
computed as an item of expenditure, under 
the Second Schedule of the Act. It is no 
doubt true that an officer drawing a salary 
not exceeding Rs, 1,600 per mensem is” an 
employee under Section 2 (13) and he will 
also be eligible for payment of bonus under 


the manage- . 


‘to Reserves. 
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Section 8 read with Sections 10 and 11 of 
the Act. But the point that is missed by 
the learned counsel is the limitation contain- 
ed in Section 12. “Though officers drawing 
salary upto Rs.1,600 per mensem are em- 
loyees under Section 2 (18) and eligible 
or bonus, still, for purposes of calculation 
of bonus payable under Sections 10 and 11, 
such officers, whose salary exceeds Rs. 750 
per mensem, for calculating bonus, the salary 
or wages per month will be taken at the 
maximum of Rs.'750 per mensem (sic). That 
is, if an. officer is getting Rs. 1,500 per men- 
sem he will be eligible for bonus; neverthe- 
less, for calculating bonus payable to him 
he will be treated as drawing a salary of 
only Rs. 750 per mensem. Therefore, Mr, 
Banerjee, in the case before us, has admit- 
tedly to be paid bonus, which is due to him 
under the Act for the year 196465 on the 
basis that his salary is only Rs.750 per 
mensem: What the Company has done was 
to pay him not only the bonus as calculated 
under the Act, but also an additional amount. - 


‘Such additional amount paid to all such offi- 


cers totalling Rs. 2.65 lakhs cannot be con- 
sidered to be an expenditure debited directly 
s. The Tribunal was justified in 
adding back this amount to the gross profits. 


14, The third item relates to return 
on provision for doubtful debts. The Com- 
pany had calculated return of share capital 
and reserves. It further claimed a return at 
6 per cent. on Rs. 2.5 lakhs, which, accord- 
ing to it, was a provision for doubtful debts. 
The amount claimed as return under this 
head was Rs. 15,000 and the Company 
claimed to deduct this amount from the gross 
profits as an item of expenditure. The Tri- 
bunal has rejected this claim of the Com- 
pany. It is not necessary for us to dweli on 
this point at any great length in view of the 
decision’ of this Court in AIR 1972 SC 471, 
where the decision of the Tribunal directing 
such an amount to be added back in com- 
puting the gross profits has been approved. 
The legal position has been dealt with in 
the said judgment. Accordingly, we hold 
that the Tribunal was justifi in adding 
back the said amount to gross profits. 


15. Mr. P. S. Khera, learned coun- 
sel for the unions, has contended that the 
Tribunal: was not justified in allowing deduc- 
tion of ‘certain items from the gross profits 
for Purposes -of computing the available and 
allocable surplus. The unions no doubt 
have not filed any appeal. In fact, in the 
particular circumstances of this case they 
could not have filed an appeal because they 
have been awarded the maximum per 
cent, allowable under the Act. But, ac- 
cording to Mr. Khera, if the items on which 
he has relied on had been added back, the 
Award of the Tribunal can be. maintained 
even on the basis that the principle adopted 

y the Tribunal in respect of direct tax is 
found to be erroneous by this Court. 

16. The right of parties like the res- 
pondents before us even in labour adjudica-| 


1972 


tion to support the decision of the Tribunal 
on grounds which were not accepted by the 
Tribunal or on other grounds which may 
not have been taken note cf by the Tribunal 
has been recognised by this Court in Ma- 
nagement of Northern Fly. Co-operative 
Society Ltd. v. Industrial Tribunal, Rajasthan 
(1967) 2 SCR 476 = (AIR 1967 SC 1189) 
In fact this decision had to deal with an ap- 
eal filed by a Co-op, focy. against the 
Aad of the Tribunal setting aside the order 
passed by the Society removing from 
its service an employee. This Court per- 
mitted the Union concerned, which was res- 
pondent in the appeal, to support the Award 
of the Tribunal, directing reinstatement of 
the employee on grounds which had not 
been accepted by the Trikunal and also on 
ound which had not beea taken notice of 
y the Tribunal. Similarly, in J. K. Synthe- 
tics, Ltd. v. J. K. Synthetics Mazdoor Union, 
We 2 Lab LJ 552 = (1972 Lab IC 689 SC), 
is Court permitted the Union, which was the 
respondent in the appeal, to support the 
decision of the Industrial Tribunal on a 
method of computation regarding bonus 
which was not adopted br the Tribunal. 
Though the management-appellant therein 
challenged the right of the union to support 
the award on other grourds without filing 
an appeal, that contention was rejected by 
this Court as follows:— 


“On behalf of the maragement the right 
of the union to challenge the multiplier and 
diviser, in the absence of an appeal by it, 
is strenuously contested bet in our view 
there is little force in this objection. The 
appeal by the employer is against the grant 
of bonus to the a which implies that 
the method of computation of the gross pro- 
fits, as well as of the available surplus and 
the rate at which the bonus is granted can 
be subjected to scrutiny. Zt is needless to 
recount the several priorities that have to 
be deducted and the items in respect of 
which amounts have to be added, before 
arriving at the available su-plus. In an ap- 
peal, the several steps which have to be 
taken for computation of the available sur- 
plus, either in DE of tbe actual amounts 
or the method adopted, cen be challenged. 
If so, the union, even where it has not ap- 
pealed against the award, can support it on 
a method of computation, which may not 
have been adopted by the Tribunal but 
nonetheless is recognised br the Full Bench 
formula of this Court so long as in the final 
result the amount awarded is not exceeded. 
We are supported in this view by a decision 
of this Court in (1967) 2 SCR 476 = (AIR 
1967 SC 1182), where it was held that the 
respondents were entitled to support the 
decision of the Tribunal even on grounds 
which were not accepted bv the Tribunal or 
on other grounds which may not have been 
taken notice of by the Tribunal while they 
were patent on: the face of the record.” 

In the said decision this Court 
. also found support for ths above view in 
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the decision of Ramanbhai Ashabhai_ v. 
Dabhi Ajitkumar, (1965) 1 SCR 712 = (AIR 
1965 SC 669), though the latter decision re- 
lated to an election appeal. 


18. We wil now deal with the 
items, which, according to the unions, should 
not have been allowed to be deducted from 
the gross profits. : The first item relates to 
a sum of Rs. 18,24,047 paid by the Com- 

any to retired workmen at Jamshedpur 

orkshop under a Voluntary Retirement 
Scheme. This scheme is Exhibit G and it 
was framed on August 9, 1965. The scheme 
states that the Company has been suffering 
from an acute shortage of imported raw 
materials in view of the difficulty in fee 
foreign exchange and as such production 
could not be maintained for some consider- 
able time. In view of these difficulties it is 
stated that the Company has found it neces- 
sary substantially to reduce the number of 
workers in the workshop, The scheme offer- 
ed substantial benefits to workmen who 
choose to retire voluntarily, namely, ex 
gratia payment equal to retrenchment com- 
pensation under Section 25 of the Industrial 
Disputes Act, and gratuity admissible to the 
workmen. There is evidence on the side of 
the Company that about 450 workmen 
availed themselves of the Voluntary Retize- 
ment Scheme and a sum of Rs. 18,24,047 
was paid. This item has been included in 
the profit and loss account under the head- 
ing “Salary, Wages, Bonus and Retirement 
Gratuities”. The Company gave a break-up 
of these items in answer to the interroga- 


tories furnished to it by the workmen. 


19. The contention on behalf of the 
unions is that under the Retirement Gratuity 
Scheme, which is in force, a workman re- 
tires at- the age of 60 and normally during 
the year 1965-66, the payment of gratuity 
to persons so retired would have come to 
Rs. 1.21 lakhs. Therefore, it was argued 
that the payment of Rs.18.24 lakhs and 
odd paid as lump sum under the Voluntary 
Retirement Scheme during the year 1965-66 
was not proper as that amount would have 
in the ordinary course been spread over eight 
or ten years. 


20. The Tribunal has rejected this 
claim of the unions, and in our opinion, 
quite rightly. If there had been a retrench- 
ment and compensation had been paid to 
all these workmen, the unions cannot raise any 
objection in law to the payment of such 
amount. If retrenchment had been resort- 
ed, the juniormost men under the principle 
“last come, first go” would have been sent 
out of service. On the other hand, the 
Voluntary Retirement Scheme enabled the 
younger workmen to continue. in service 
while it offered a temptation for the older 
employees to retire from service. The Volun- 
tary Retirement Scheme has not been chal- 


lenged as mala fides by the unions, We 
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are in agreement with the view of the Tri- 
bunal that the payment of compensation to 
induce the vA to retire prematurely 
was an item of expenditure incurred by the 
Company on the ground of commercial ex- 
ense in order to facilitate carrying on of the 
usiness and it was an expenditure allow- 
able under Section 87 (1) of the Income-tax 
Act. It was not an expenditure of a capital 
nature. The Tribunal was justified in_dec- 
lining to add back this item of expenditure 
to the gross profits. 


21. The second item, which, accord- 
ing to the unions, should have been added 
back is the sum of Rs, 65,764 which was 


claimed as extra shift allowance of plants. 


and machinery added during the year. The 
consideration of this claim was postponed 
by the Income-tax Officer on the ground 
that the Company had not furnished the 
requisite particulars. The Company claim- 
ed a sum of Rs. 36,10,594 as depreciation 
allowable under Section 82 (1) of the In- 
come-tax Act. According to unions, as the 
sum of Rs. 65,764 has not been accepted by 
the Income-tax Officer, the ‘company can 
claim depreciation only in the sum of 
Rs. 35,44,880. The Tribunal did not ac 
cept this contention of the unions on the 
ground that the amount of Rs. 65,764 has 
not been disallowed by the Income-tax Ofii- 
cer. It is now stated in an affidavit filed 
in this Court on March 28, 1972, by the 
Chief Financial Accountant of the Company 
that the Company has filed an appeal against 
the order of the Income-tax Officer refusing 
„to allow Rs. 65,764 as extra shift allowance 
for the year 1965-66, ‘In our opinion, the 
rejection of the unions’ contention in. this 
regard by the Tribunal is justified. It is 
seen that the Company has ‘produced figures 
for depreciation and that has not been sub- 
jected to any serious oe by the unions. 

ence the objection regarding extra shift 
allowance has also to be rejected in view of 
the decision of this Court in Jabalpur Bijli- 
ghar Karamchari Panchayat v. Jabalpur 
Electric Supply Co. Ltd., AIR 1972-SC 70. 


22. The third item objected to by 
the unions related to the expenditure shown 
by the Company for repairs and renewals. 
According to the unions, the expenses shown 
are very heavy and large and that the Com- 
pany was not justified in incurring the same. 
In our opinion, this contention also has been 

roperly rejected by the Tribunal. Apart 
from the fact that the unions are not techni- 
cally entitled to raise this objection, as they 
have not pleaded the same in their state- 
ment of case filed before this Court, this 
contention can be rejected even on merits. 
The unions had furnished interrogatories re- 
quiring the Company to furnish certain parti- 
culars. Mr. R. N. Gupta, the Chief: Finan- 
cial Accountant of the Company, filed an 
affidavit before the Tribunal giving answers 
to the interrogatories. He had categorically 
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given details as to how the amount of 
Rs. 12.94 lakhs has been incurred as ex- 
ponse for repairs and renewal. Mr. Gupta 
ad also given evidence about this matter, 
In cross-examination he had stated that all 
the vouchers for repairs and renewal were 
scrutinised by the auditors’ and this evidence 
has been accepted by the Tribunal. There- 
fore, the Tribunal was justified in rejecting 
this claim of the unions, 


23. The last item relates to the claim 
made by the unions that after distribution of 
bonus at 20 per cent. for the year 1964-65, 
there must have been a surplus and it should 
have been set on for the next year, namely, 
1965-66. This amount so set on should be 
taken into.account for computing bonus for 
the year 1965-66. This assertion made on 
behalf of. the unions was controverted by 
the Company on the ground that there was 
no surplus left after paying the maximum 
20 per cent. bonus for the accounting year 
1964-65. In fact, the’ evidence of Mr. 
Gupta shows that apart from there not hav- 
ing been any surplus, the Company paid 20 
per cent. bonus merely because they had 
already announced ‘that they will pay the 
same. It is clear from his evidence that 
bonus of 20 per cent. could not have been 
declared for the year 1964-65 and in order 
to honour the declaration made by the Com- 
pany, bonus was paid at that percentage. 
This evidence of Mr, Gupta has been, in 
our opinion, rightly accepted by the Tribu- 
nal. No evidence contra has been adduced 
by the unions. Once the evidence of Mr. 
Gupta is accepted, it is clear that there was 
no surplus after paying bonus for 1964-65. 
Therefore, the question of set-on does not 
arise. This plea of the unions also has to 
be rejected. 


2A. From what is stated above, it is 
seen that. the only aspect in respect of which 
the award: of the Tribunal requires modifi- 
cation is in respect of the principle to be 
adopted for calculating direct tax. As we 
have accepted the contention of the Com- 
pany in that regard, it follows that recompu- 
tation of the available and allocable surplus 
will have to be made after making a calcu- 
lation of direct tax without deducting bonus 
payable for the year 1965-66. 


25. In the original calculation filed 
by the Company, it calculated tax only in 
the sum of Rs. 98,10,893. It has later on 
corrected this figure by adding a sum of 
Rs. 1,384,921, being surtax. Therefore, the 
total direct tax will be Rs. 99,45,814. Here 
again, Mr. Gupta in his affidavit dated March 
93, 1972, has- given the correct figures. 
Therefore, the recomputation of the avail- 
able surplus, allocable surplus and the per- 
centage of bonus for accounting year 1965- 
66 on the basis of our judgment will be as 


‘follows: 


rì 
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Gross Profits as per Award of 
National Tribunal l 
Less : (1) Depreciation admissible under 
` S. 82 (L) of I. T, Act l 
(2) Development Rebate 
` admissible wt 


Less : Direct Tax as per cl. 6 $e) 
including Dividend Tax 


Less : Statutory Deductions 


Share Capital 


Rs. 248,65,450 
@ 8.5% 
Reserves 


Rs. 468,13,789 
@ 6% (without taking Into 
account 8% of Rs. 250,080/- TEA: - 
being provision for Doubtful 
debts.) 
Available Surplus 


Allocable Surplus 60% 
or above. 

Effective Gross salary 

Bonus paid @ 18.51% 

Balance ` DL% 


aes Cee 


14.02% 


26. From the above, iť will be seeni 
that the workmen will be entitled to bonus 
at 14.02 per cent. of -their total salary or 
wages and the amount will be Rs. 14,76,706 
and not at 20 per cent. as awarded by the 
Tribunal. From this it follows that the 
further direction in the Award of the Tribu- 
nal regarding set-on cannot be_ accepted. 
‘Admittedly, the Company has already dec- 
lared and paid Rs. 14,22,992 represent- 


ing 18.51 per cent. of the total 
wages or salary. Therefore, the balance 
of additional ‘amount that the Com- 


pany will have to pay by way of bonus to 
make up the 14.02 per cent, as stated above, 
is Rs, 53,714. This amount will be paid by 
the Company within a period not exceeding 
two months from today. 

27. The Award of the Industrial! 
Tribunal is accordingly modified and the 
appeal allowed in part. Parties will bear 
` their own costs, 


Appel partly allowed. 
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Industrial Disputes Act (1947), Schedule 
3, Item 5 — Profit Bonus — Claim for bonus 
is not justified without establishing that the 
employer has made profits which can be 
called its own. 


Thus, where, under an agreement between 
the employer, who was managing the busi- 
ness, and the real owner of business the pro- 
fits earned were to be transferred to the real 
owner and the employer had not received 
any remuneration for management of the busi- 
ness, it was held that the employees could 
not claim bonus. (Para 21) 


Mr, C. L. Dudhia, Advocate, Messrs. K. L. 
Hathi and P. C. Kapur, Advocates of Messrs. 
Hathi and Co., for Appellants; Mr. G. B. 
Pai, Sr. Advocate (Miss Bhajan Ramrakhiani, 
Advocate and Mr. D. N. Mishra, Advocate 
for Messrs, J. B. Dadachanji and Co. with 
him), for Respondent. 


The following judgment of the Court 
was delivered by 


VAIDIALINGAM, J.: This appeal, 
by special leave, is directed against the 
Award dated Febru 14, 1967 of the In- 
dustrial Tribunal, Maharashtra in Reference 
(IT) No. 218 of 1965. The dispute that was 
referred for adjudication was as follows:— 

“All: workmen who were employed in 
Strand Cinema during the years 1962-63 
and 1963-64, should be paid 25 per cent 
of their total annual earnings during those 
years as bonus without any conditions 
attached thereto and whether they are now 
in service or not.” 


. ` There is no controversy that the 
claim for- bonus for these two years will have 
to be considered on the basis of the Labour 
Appellate Tribunal Full Bench formula, as 
approved by this Court. 


3. The respondent Modi Private 
Limited is a private limited company and 
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was carrying on the business of investment 
and managing the cinema theatre named 
Strand. 

4. Western India Theatres Ltd. is a 
public limited company carrying on the busi- 
ness of cinema films, particularly the exhi- 
bition of the films in theatres, The said 
company had several theatres in the major ci- 
ties of the country and it was the lessee of 
Strand Cinema in Bombay. Westero India 
Theatres Ltd., notified by its circular dated 
30-1-1961 of the closing down of Strand 
Cinema, Bombay, from March 1, 1961 and 
discharging all the employees. The circular 
stated that the. closure was on account of un- 
avoidable circumstances beyond the control 
of the Company. On May 15, 1961, an 
agreement was entered into between Western 
India Theatres Ltd. and the Theatres’ Em- 

loyees’ Union, Bombay. The agreement re- 
lated to the payment of the amount mentioned 
therein from the date of closure till the re- 
opening of Strand Cinema. On or about 
. February 15, 1962, Strand Cinema started 
functioning. On March 31, 1962, an agres- 
‘ment was entered into between Western 
India Theatres Ltd. and the respondent Modi 
Private Ltd. The agreement reférs to the 
fact that Western India Theatres Ltd, were 
the tenants of Strand Cinema and that as 
the said theatre needed renovation, repairs 
and air-conditioning, Messrs. Modi Private 
Ltd. has agreed to take up the management 
of the said theatre on the following condi- 


tions: 

“(1) That Modi Private Limited. have 
been entrusted with the management of the 
said theatre premises as from the 15th day 
of February, 1962, being the date of re- 
opening of the said theatre. l 

(2) Modi Private Limited have agreed 
to and shall account to and reimburse 
‘Messrs. Western India Theatres Limited for 
all the profits made by the said theatre as 
from the said date. | acon 

(3) Whenever called upon, Modi Private 
-Limited shall retransfer the management of 
the said theatre to the Western India 
Theatres Limited.” 

5. As will be seen from clause (1), 
extracted above, the respondent Modi Pri- 
vate Limited has been entrusted with the 
management of Strand Cinema from Feb- 
ruary 15, 1962, on which.date the . said 
Cinema was reopened. 

6. The respondent issued on Febru- 
ary 5, 1962 new appointment letters to the 
workmen of. Strand Cinema and the workmen 
accepted the same. On January 21, 1964, 
the Union demanded bonus for the year 
1962-63. The demand was made against 
both Western India Theatres Ltd., and the 
respondent. The demand was that the work- 
men of Strand Cinema should be paid not 
less than 50 per cent of their total earnings 
as bonus for the year 1962-63. Again, on 
August 12, 1964, a similar demand was made 
` on both the respondent and Western India 
Theatres Ltd. But this demand was for pay- 
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. 68 and 1963-64. 
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ment of bonus for two years, namely, 1962- 
e clam was that the 
workmen should be paid for these two 
years bonus at 25 per cent of their total an- 
nual earnings. On August 29, 1964 the 
respondent issued a circular intimating that 
one month’s basic pay will be paid as ex 
gratia and that the said payment is with- 
out prejudice to the contention of the Com- 
pany regarding its financial condition. Tt 
was also stated that the respondent reserves 
its right to take into consideration the pay- 
ment that. is being made, if in future it was 
required to pay any bonus. 

7. On September 26, 1964 West- 
ern India Theatres Ltd., sent a reply to the 
Union’s demand dated August 12, 1964 for 
payment of bonus for the years 1962-63 and 
1963-64. In this reply it was stated that 
Western India Theatres Ltd. has not been 
managing Strand Cinema for several years 
to the knowledge of the workmen. ‘There 
is also reference to the fact that in respect 
of certain demands against Strand Cinema, 


the said Company was sought to be made 
a party, but it was decided that the Com- 
pany has no concern with the dispute, 


6. Modi Private Ltd., the respon- 
dent herein, also sent a reply on the same 
day to the Employees’ Union. Jn this reply 
it was stated that the financial condition of 
the said Company was such that it did not per- 
mit consideration of the demand made by 
the Union for payment of bonus for the 
years 1962-63 and 1963-64, in respect of 
the staf of Strand Cinema. The respondent 
further stated that there was no surplus to 
award bonus. 


' 9. As the demand of the Union was 
not met with by the respondent and as con- 
ciliation failed, the Government of ‘Maha- 
rashtra by order dated June 23, 1965, refer- 
red the dispute, earlier set out, to the In- 
dustrial Tribunal for adjudication. 


10. It may be stated at this stage 
that Western India Theatres Ltd. was not a 
party to the dispute before the Tribunal. 
We are referring to this aspect because be- 
ing a claim for bonus being paid out of pro- 
fits, the Union will have to establish to sus- 
tain its claim against the respondent that 
it had made profits by managing Strand. 
Cinema, 


1l. The material averments in the 
statement of claim of the Union before the 
Industrial Tribunal were as follows: The res- - 

ondent Modi Private Limited is a distinct 
egal entity and registered as a private limit- 
ed company under the Indian Companies 
Act. In order to deprive the workmen of 
Strand Cinema of their claim to share a 
large and substantial profit, the respondent 
had stated before the Conciliator that as per 
its agreement dated March 81, 1962 with 
Western India Theatres Ltd., it was only 
managing. Strand Cinema and that at the 
end of each financial year the profits of 
Strand Cinema were handed over to Western 
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India Theatres Ltd. The said statement of 
the respondent about its managing Strand 
Cinema in a fiduciary capac-ty is contrary to 
facts. The respondent is a distinct and sepa- 
rate legal entity. Any consideration of the 
rofits and losses of Westem India Theatres 
Ltd. for adjudication of the claim for bonus 
for the years 1962-63 and 1963-64 is irrele- 
vant and unnecessary as the liability to pay 
the same is that of the -espondent. The 
respondent in its written statement dated 
September 23, 1965, pleaded as follows: 
Strand Cinema belonged tə Western India 
Theatres Ltd. The said cinema was closed 
down for purposes of renovation early in 
1961. After renovation, Strand Cinema 
started functioning in February, 1962, under 
its management, In pursuance of the agree- 
ment dated March 31, 1962 with Western 
India Theatres Ltd., the entire profits that 
accrued from Strand Cinema were trans- 
ferred at the end of each year to Western 
India Theatres Ltd. As ro profits have 
been made and no remuzeration received 
by the respondent during -he two years in 
question, it was not liable to pay bonus. 
Western India Theatres Ltd. has incorpo- 
rated in its accounts the eatire receipts and 
expenditure of Strand Cmema and there- 
fore, the profits and loss aczount and balance 
sheet of Western India Theatres Ltd. should 
ie the basis for considering the claim for 
onus. 


12. As Western India Theatres Ltd. 
manages several theatres at different places, 
it maintains one consolidated account for all 
its activities having one balance-sheet and 
one profit and loss account. In the financial 
years 1962-63 and 1963-64, Western India 
Theatres Ltd. has suffered losses and there- 
fore no bonus can be paid by that company 
either, l 

13. On October 10, 1965 the Union 
made an application to the Tribunal to 
direct the respondent to produce its balance- 
sheets and profit and loss accounts as also 
any separate account maintained by it for 
the said years in respect cf Strand Cinema. 
The Union further stated in this application 
that the profit and loss account of the res- 
-pondent should be considered in the first 
instance regarding the claim for bonus. The 
Union further emphasised that the workmen 
of the respondent have ncthing to do with 
Western India Theatres L-d., which was a 
separate legal entity and which incorporates 
all the expenditure and receipts in respect of 
its trading activities throughout India. The 
prayer of the Union finally in the said appli- 
cation was to direct the respondent to pro- 
duce: 

1) Audited balance-sheets and profit 
and loss accounts of Messrs. Modi Private 
Ltd. for 1962-63 and 1962-64. 

(2) Audited statement of account main- 
tained by Messrs. Modi Private Ltd. for 
Sirand Cinema for the years 1962-63 and 
1963-64 containing all the expenses, receipts 
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and profits together with assets and _liabili- 
ties in respect of Strand Cinema. 

(3) A copy of the arrangement or agree- 
ment between Western India Theatres Ltd. 
and Modi Private Ltd, under which the 
management of Strand Cinema is given to 
Messrs. Modi Private Ltd. 

14, The respondent in its reply 
dated -February 28, 1966 reiterated its stand 
that it was only managing Strand Cinema 
in accordance with its agreement dated 
March 31, 1962 with Western India Theatres 
Ltd. It further stated that the workmen 
of Strand Cinema were not its employees 
but were the employees of Western ‘India 
Theatres Ltd. The claim for bonus, if at 
all, has to be made, against Western India 
Theatres Ltd. after satisfying the Tribunal 
that Western India Theatres Ltd. has earned 
profits. The respondent further stated that 
though the accounts of Strand Cinema were 
kept separate, nevertheless the entire re- 
ceipts. and expenditure were transferred to 
the accounts of Western India Theatres Ltd. 
together with the profits at the end of each . 
year, 

15. The respondent, after pleading 
that its balance-sheets and profit and loss 
accounts have no bearing regarding the 
claim for bonus, however, expressed its wil- 
lingness to produce all the records as re- 
quite by the Union in its application. At 

is stage it may be mentioned that the res- 
pondent had produced before the Tribunal 
various account books, etc., that it was call- 
ed upon to produce and the Tribunal has also 
referred to those books of account. 

16. The Industrial Tribunal by its 
award under attack has recorded the follow- 
ing findings: In view of the agreement dated 
March 81, 1962, the management of Strand 
Cinema has been entrusted to Modi Private 
Ltd., the respondent, and the latter was 
liable to account and reimburse Western 
India Theatres Ltd. for all profits. The 
management of the Cinema by the respon- 
dent was not the subject of any supervision 
or control by Western India Theatres Ltd. 
The respondent must be considered to -be 
the contractor under Western India Theatres 
Ltd. for the purpose of managing Strand 
Cinema. As the appointment of the emplo- 
yees has been made by the latter after it 
assumed management of Strand Cinema, the 
workmen of Strand Cinema are the emplo- 
yees of the respondent, The said workmen 
are entitled to claim bonus from the profits 
made by their employer, namely, Modi Pri- 
vate Lid., the respondent. But from the 
audited balance-sheets and profit and loss 
accounts produced by the respondent, it is 
seen that the latter for the years 1962-68 
has suffered a loss of Rs. 1,18,279.75 and 
again a loss of Rs. 1,02,675.41 for the year 
1963-64. For both these years the respon- 
dent earned no profits and hence there was 
no available surplus for payment of bonus. 
Even on the assumption that the workmen 
are the employees of Western India Theatres 
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Ltd. as the latter maintains a consolidated 


balance-sheet and profit and-loss account, 


which shows loss, no bonus is payable by 
the said Company either. If Strand Cinema 
is taken as a separate entity, it had a surplus 
of Rs. 8,388,724 for the year 1962-63 and 
.again a surplus of Rs. 2,42,678 for the year 
` 1968-64. But this surplus for the two years 
cannot be treated as the profits made by 
the respondent as those amounts had been 
transferred to Western India Theatres Ltd. 
as per agreement dated March 31, 1962. The 
respondent, therefore, had earned no profits 
and it had received no remuneration for its 
management during the two years in ques- 
tion. As the workmen who are the emplo- 
yees of the respondents can claim bonus only 
out of the profits made -by Modi Private 
Ltd., and as the latter had made no pro- 
fits, no bonus is payable. In consequence 
the claim for bonus was rejected. 

17. We have fairly exhaustively 
dealt with the circumstances under which 
the claim for 
the findings of the Tribunal. One signifi- 
cant fact that emerges is that notwithstand- 
ing the specific plea raised by the respon- 
- dent that in view of the agreement with 
Western India Theatres Ltd., it has trans- 
ferred all the profits to the said Company 
and that.if at.all the claim for bonus should 
be made against Western’ India Theatres 
- Ltd., the latter has not been made a party 
to the dispute. This circumstance assumes 

eater importance especially in view of the 
act that the claim for bonus was made by 
the Union on January 21, 1964 and August 
12; 1964 against both the respondent and 
Western India Theatres Ltd. Se 

18. Another circumstance to be 
noted is that though in its statement of claim 
dated July 28, 1965 the Union had stated 
that the agreement dated March 81, 1962 
` entered into between the respondent and 
Western India Theatres Ltd. was with a view 


to deprive the workmen of Strand Cinema’ 


of their legitimate share in the profits of the 
said Cinema, before the Tribunal, the Union 
gave up this stand and did not challenge 
either the terms of the said agreement or 
the validity and propriety of the said agree- 
ment. Jt has been recorded by the Tribu- 
nal in its Award that the workmen did not 
challenge the terms of the agreement dated 
March 31, 1962; nor did they challenge the 
. genuineness and the validity of the terms of 
the said agreement. Both in the statement of 
claim as well as in its application dated 
December 10, 1965, the Union has taken a 
categorical stand ‘that the workmen have 
nothing to do with Western India Theatres 
Ltd. and that the respondent Modi Pri- 
‘vate Ltd. is a distinct legal entity and it is 
the respondent that is liable to meet the 
claim for bonus, The Union never made any 
claim at any stage that the profits of Strand 
Cinema alone has to be considered separately 
for the purpose of meeting its claim for bo- 
“nus. Once the agreement dated March 81, 


. the respondent alone. 


bonus was made as well as- 


A. I. R, 


1962 stands and profits have been transferr- 
ed by the respondent to Western India Thea- 
tres, one fails to see how it is possible to 
sustain the claim of the Union for bonus 
against Modi Private Ltd, The agreement 
dated March 81, 1962 may be a very clever 
arrangement, but the Union has accepted its 
enuineness as well as the terms and con- 

itions contained therein, In view of alk 
these circumstances, it is clear that the claim 
for bonus was made by the Union against 
When that is so, the 
claim being one for payment of bonus out 
of profits, the Union will have to establish 
that Modi Private Ltd. has earned profits 
by. managing Strand Cinema or has received 
remuneration for managing the said. Cinem 
from and out of which the bonus claim could 
be met. . ; 

19. At this stage it may be mentioned 
that the Fact that the entire profits which ac- 
crued during the two financial years in question 
from Strand Cinema have been transferred by 
the respondent to Western ‘India Theatres 
Ltd, has not been challenged either before 
the Tribunal or before this Court by the - 
Union, In-fact when once they have ac- 
cepted the genuineness of the agreement as 
well as the Pindin nature of the terms con- 
tained therein iť follows as a natural corol- 
lary that the transfer of the profits to Wes- 
tern India Theatres Ltd. must be one of 
the consequences of the agreement. 


20. The question then is whether 
the Union has been able to establish in this 
case that the respondent had made profits 
which can be called its own and whether it 
had received any remuneration for managing 
Strand Cinema. On both these points the 
findings are against the appellant. We have 
already referred to the terms of the agree- 
ment, The entire profits accruing from 
Strand Cinema have to be accounted for 
and transferred by the respondent to Wes- 
tern India Theatres Ltd. The agreement 
does not provide for any payment of re- 
muneration to the respondent for managing 
Strand Cinema. 


` 91. Mr. C. L. Dudhia, learned co- 
unsel for the appellant, no doubt urged that 
when once the Tribunal had found that the 
workmen are the employees of the respon- 
dent and: that Strand Cinema, by itself has 
made profits in the years 1962-63 and 1963- 
64, the respondent is liable to pay bonus. In 
our opinion, this is over-simplifying the’ 


matter. No doubt, the Tribunal negativing 
the plea of the respondent has found 
that the workmen are the employees of Modi 


Private Ltd. But this finding by itself will 
not solve the problem, unless it is further 
established that the respondent had profits 
which could be called its own. The Union 
has all along been taking the stand that the 
respondent was a separate entity. It has 
never raised the contention that the profits 
of Strand Cinema must be taken by itself 
for the purpose of considering the claim for 
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bonus. No doubt, Strand Cinema, as formd 
by the Tribunal, has made profits in both 
the relevant years. But those profits have 
been transferred to Westerr India Theatres 
Ltd. in pursuance of the azreement’ daed 
March 31, 1962. These profits do not fmd 
a place in the audited balance-sheets end 
profit and loss accounts produced by the ses- 
ondent before the Tribuna. On the otter 
and, the respondent has made a loss of 
Rs. 1,18,279.75 and Rs. 1,02,675.41 in he 
years 1962-68 and 1963-64 respectively. It 
is also clear from the accounts produced by 
the respondent that it has not received eny 
remuneration from Western India Theatres 


Ltd. for managing Strand Cinema. The basi- 


ness of the respondent is of managing che- 
mas and of investment. From both these 
sources it had made no profits whatsoever. 


It is only if the respondent has made pro- 


fits from the business carried on by it that 
the workmen who have been held to be its 
is loyees can claim bonus. In view of the 
findings of the Tribunal, supported as they 
are by the evidence on record, it is clear that 
the respondent has made no profits by marag- 
ing Strand Cinema; nor has it received any re- 
muneration for the said management during 
the two years in question, 


22. No doubt, the Tribunal has consi- 
dered the case in the alternative of the werk- 
men being the employees of Western Irdia 
Theatres Ltd. It has fourd that Wesiern 
India Theatres Ltd. keeps < consolidated ac- 
count of all the cinemas under its manege- 
ment and the said Company had sustahed 
losses during the two years. It is not nezes- 
sary for us to express any opinion on this as- 
pect because we are not concerned in tLese 
proceedings with the rights, if any, of the 
workmen in relation to Weétern India Thea- 
tres Ltd., especially as the latter is nct a 
party to this adjudication. In this view we 
are not referring to e . various ` balance- 
sheets and profit and loss accounts of Vest- 
em India Theatres Ltd. that have been 5ro- 
duced before the Tribunal and to which the 
Tribunal. has also made a eference. 


93. As the claim for bonus, out of pro- 
fits, has been made for botk the years ageinst 
the respondent and as the latter has esta- 
blished that it had not made any profit:, it 
follows that the ‘claim of the workmen has 
been rightly rejected by the Tribunal. 


24. In the result, -he Award of the 
Industrial Tribunal is confirmed and -this ap- 
peal will stand dismissed, There will bs no 
order as to costs, l 


Appeal dismi: sed. 


faa 


Hari Singh v. Military Estate Officer, Delhi 


S. C. 2205 
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(V 59 C 420) 


1. (From SR "i (1967) 1 Puni. 
69 


2. (From Patna: AIR 1968 Pat 476) 


S. M. SIKRI, C. J. J. M. SHELAT, 
A. N. RAY, L D. DUA, D. G. PALE- 
KAR, H. R. KHANNA AND 
M. H. BEG, JJ. 


Civil Appeal No. 493 of 1967. 


Hari Singh and others, Appellants 
v. The Military Estate Officer, Delhi 
Circle, Delhi Cantt. and another, Res- 
pondents. 1. Raj Kumar Divendra 
Singh 2. M. S. Oberoi 3. State of Jam- 
mu and Kashmir 4: Maganlal Chhagan 
lal (P) Ltd. Interveners. 


-and 
Civil Appeal No. 1456 of 1968. 


M/s. Bharatia Hotel and others, Ap- 
pellant v. Union of India and another, 
Respondents. State of Jammu and 
Kashmir Intervener. 


Civil Appeal No. 493 of 1967 and Civil 
Appeal No. 1456 of 1968, D/- 3-5-1972. 


(A) Constitution of India, Arts. 14, 
245—Public Premises (Eviction of Un- - 
authorised Occupants) Act, 1971, re- 
trospectively removing discrimination 
resulting from two procedures provid- 
ed under the 1958 Act — It is within 
legislative competence to enact such a 
validating Act. (X-Ref: Public Premi- 
ses (Eviction of Unauthorised Occu- 
pants) Act (41 of 1971) S. 20). AIR 1969 
SC 477, Relied on. (Para 20) 


Tf there is-legislative competence 
the legislature can. put out of action 
retrospectively one of the procedures 
leaving one procedure only available 
and thus removing the vice of discrimi- 
nation. The 1958 Act was challenged on 
the ground that there were two proce- 
dures and the choice of either was left 
to the unguided discretion of the Es- 
tate Officer. The 1971 Act does not 
leave any such discretion to the Estate 
Officer. Under the 1971 Act there is 
only one procedure. The deeming pro- 
vision contained in section 20 of the 
1971 Act validates actions done by 
virtue of the provisions of -the 1971 
Act. (Para 20) 

(B) Public Premises (Eviction of 
Unauthorised Occupants) Act (41 of 
1971), S. 2 (c) — Word ‘premises’ — It 
would apply to agricultural land also. 

(Para 23) 


FP/FP/D255/72/RSK- 


2206 S. C. [Prs. 1-3] Hari Singh v. Military Estate Officer, Delhi (Ray I) A.I. R. 


(C) Public Premises (Eviction of 
Unauthorised Occupants) Act (4L of 
1971) S. 15 — Constitutional validity— 
— Section is not violative of Art. 14 of 
the Constitution because of the proce- 
dure of application to Revenue Officer 
for ejectment being available under 
S. 43 of Punjab Tenancy Act, 1887. (X- 


Ref: Constitution of India, Art. 14). 


o (Para 23) 
Cases Referred: Chronological Paras 
AIR 1970 SC 192=(1970) 1 SCR 
388, Shri Prithvi Cotton Mills 
.Ltd. v. Broach Borough Munici- 
pality l 21 

AIR 1969 SC 477=(1969) 3 SCR 
dD, State of Mysore v. D. Achiah 
Chetty ; ` 19, 20 

AIR 1969 SC 655=(1969) 3 SC 
14, P. Bhooma Reddy v. State of 
Mysore 

AIR 1968 SC 394=(1968) 1 SCR 
961, Deputy Commissioner and 
Collector, Kamrup v. Durganath 
Sarma 17, 18, 

AIR 1967 SC. 1480=(1967) 2 SCR 
650, B. Shama Rao v. Union 
Territory of Pondicherry 

AIR 1967 SC 1581=(1967) 3 SCR 
399, Northern India Caterers 
(Pvt.) Ltd. v. State of Punjab 6, 11, 

12, 24, 28, 29 

AIR 1963 SC 1019=(1963) Suppl 
1 SCR 912, Mahendra Lal Jaini 
v. State of U.P. 

AIR 1963 SC 1742=(1964) 2 SCR 
608, Patel Gordhandas Hargovin- 
das v. Municipal Commissioner 
Ahmedabad 


AIR 1962 SC 1753=(1963) 2 SCR 
747, West Ramnad Electric Dis- 
tribution Co. Ltd. v. State of 
Madras 14, 15, 16, 18 

AIR 1959 SC 648=(1959) 2 Supp 
SCR 8, Deep Chand v. State of 
U. P. 26 

AIR 1958 SC 468=1958 SCR 1422, 
M. P. V. Sundararamier & Co. 
v. State of A. P.. 


AIR 1955 SC 123=(1955) 1 SCR 
613, Behram Khurshed Pesikaka 
v. State of Bombay 

AIR 1955 SC 781=(1955) 2 SCR 
589, Bhikaji Narain Dhakras v. 
State of M. P. 

AIR 1954 SC 728=(1955) 1 SCR 
707, Saghir Ahmad v. State of 
U. P 


26 


26 


26 


21 


26 


26 


“AIR 1951 SC 128=1951 SCR 228, 


Keshavan Madhava Menon 


v. State of Bombay 26 


The following Judgment of the 
Court was delivered by 


RAY, J.:— (For himself and Sikri, 


C. J., Shelat, Dua, Palekar and 
Khanna, JJ.) These two appeals 
raised originally the  constitutiona- 


lity .of the Public Premises (Evic- 
tion of Unauthorised Occupants) Act, 
1958. The challenge was on the 
ground: that section 5 (1) of the 
1958 Act violated Article 14 of the Con- 
stitution. Section 5 (1) of the 1958 
Act conferred power on the Estate Offi- 
cer to make an order of eviction against 
persons who are in unauthorised occu- 
pation of public premises. The vice of 
Section 3 (1) of the 1958 Act against 
Article 14 of the Constitution was this. 
The Government had two alternative 
remedies of eviction of persons in un- 
authorised occupation. One was to seek 
the remedy in a court of law by insti- 
tuting a suit for eviction. The other was 
the remedy prescribed by the 1958 Act. 
The 1958 Act was attacked on the 
ground that there was the unguided 
discretion of the authorities to either 
of the remedies and to pick and choose l 
some of them in occupation of publie 
premises for the application of the dras- 
tie procedure under the 1958 Act. 


2. The 1958 Act was amended 
in 1968. Section 10E was introduced 
into the 1958 Act. Section 10E created 
bar of jurisdiction of civil court to en- 
tertain any suit or proceeding in res- 


. pect of the eviction of any person who 


is in unauthorised occupation of any 
public premises or the recovery of the 
arrears of rent payable under S. 7 (1) _ 
or damages payable under S. 7 (2) or 
costs awarded under S. 9 (5) of the 
Act. The appellants raised the conten- 
tion that the amendment effected by 
section 10E of the Act was not retros- 
pective and therefore the proceedings 
forming subject matter of the appeals 
were not saved by the amendment. 


3. In the appeal filed by Hari 
Singh one Behari Lal obtained lease 
from the President through the Mili- 
tary Estate Officer, Delhi Circle of 
36.73 acres of land at Ambala Canton- 
ment. The lease was for four years 
from 1 May, 1952. The annual rent 
was Rs. 3310/-. The rent was payable 
in advance. Behari Lal failed to pay 
rent. The lease expired on 1 May, 
1957. The period of the lease was. not 
extended. Behari Lal failed to surren- 
der possession. There was an order 
dated 17 June, 1960 under the 1958 Act 
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for eviction of Behari Lal. The appel- 
lants claimed to be sub-lessees of Beha- 
ri Lal. 
ing only with the perm:ssion of the 
competent authority. Notice was given 
under the 1958 Act to the appellants to 
show cause as to why they should mot 
be evicted under the Ac, because tlk ey 
were in unauthorised occupation of ~he 
land. The Estate Officer found that 
there was no sanction cf the compe- 
tent authority permitting sub-lease. Jn 
25 July, 1961 an order was paszed 
under section 5 of the 1958 Act evict- 
ing the appellants. The appellants pre- 
ferred an appeal to the District Juœe, 
Ambala. On 18 April, 1962 the appeal 
was dismissed. 'Thereafzer the aprel- 
lants filed a writ petiticn in the Pun- 
jab High Court. The l2zarned Single 
Judge dismissed the petifion on 13 May, 
1963. The appellants preferred Letters 
Patent Appeal. The High Court cis- 
missed the appeal on 5 Septemker, 
1966. The appeal filed by Hari Sirgh 
and others is by certificate against zhe 
decision of the High Ccurt of Punjab. 


4. The appeal filed by Bhartiya 
Hotel & others is by certificate agamst 
the judgment dated 12 December, 1367 
of the High Court at Pazna. The aprel- 
lants there are partners carrying on 
business under the name of Bhartiya 
Hotel at Ratanpura. One of the pert- 
ners obtained lease of a plot of lanc at 
Chapra in Bihar. Ram Lakhan Prasad 
is the partner who obteined the lease. 
The Estate Officer, North Eastern 
Railway served a notice dated 12 June, 
1964 under section 4 (1) of the 1358 
Act on Ram Lakhan Prasad for eric- 
tion of the appellants on the groxand 
that the appellants were in unautho -is- 
ed occupation. The Estate Officer on 
16 March, 1966 passed en order of evi- 
ction against the appel_ants. The ap- 
pellants thereafter moved the gh 
Court at Patna for quashing the order 
of eviction. The High Court on 21 Je- 
cember, 1967 dismissed the writ peti- 
tion of the appellants. The appeal is 
by certificate from the decision of the 
High Court. 


5. In the appeal filed by Hari 
Singh and others two contentions were 
raised in the High Court. First, it was 
said that the word ‘premises’ did not 
apply to agricultural land. Secondl>, it 
was said that the legislation on a2ri- 
cultural land was within the exzlu- 
sive legislative field of the State, and, 


therefore, the Central Act was uneon- 


The lease permitted sub-lett-. 
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stitutional. The High Court rejected 
both the contentions. 


6. In the appeal filed by Bhar- 
tiya Hotel and others the appellants 
raised the principal contention that the 
1958 Act violated Article 14 of the 
Constitution. The High Court re- 
ferred to the decision of this Court 
in Northern India Caterers (Pvt.) Ltd. v. 
State of Punjab (1967) 3 SCR 399 = 
(AIR 1967 SC 1581). The High Court 
held that the decision of this Court in 
Northern India Caterers Private Lid. 
case (1967) 3 SCR 399 = (AIR 1967 SC 
1581) (supra) was on the Punjab Public 


‘Premises and Land (Eviction and Rent 


Recovery) Act, 1959 and the provisions 
of the 1958 Act which formed subject 
matter of the decision in the Patna 
High Court contained distinguishable 
features. 


O Tą TIn this context that appel- 
Tants raised the constitutionality of the: 
1958 Act. During the pendency of these 
appeals the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971 
received the assent of the President on 
23 August, 1971. The appellants were 
allowed to add a new ground. The new 
ground challenged the constitutionality 
of the 1971 Act. 


8. The decision in the present 
appeals turns on the question as to 
whether the 1971 Act is a constitu- 
tionally valid piece of legislation. The 
1971 Act is deemed to have come into 
force on 16 September, 1958 except 
sections 11, 19 and 20 which came into 
force on 23 August, 1971. Section 11 
of the 1971 Act speaks of offence under 
the Act. The offence is that if any 
person who has been evicted from any 


‘public premises under this Act again 


occupies the premises without autho- 
rity for such occupation, he shall be 
punishable with imprisonment. for a 
term which may extend to one year, 
or with fine which may extend to one 
thousand rupees, or with both. Sec- 
tion 19 enacts that the 1958 Act is re- 
pealed, The most important section is 
20. Section 20 is as follows:— 


“Notwithstanding any judgment, 
decree or order of any court, anything 
done or any action taken (including 
rules or~ orders made, notices issued 
evictions ordered or effected, damages 
assessed, rents or damages or costs re- 
covered and proceedings initiated) or 
purported to have been done or taken 
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under the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1958 
(hereinafter in this section referred to 
as the 1958 Act) shall be deemed to be 
-as valid and effective as if such thing 
or action was done or taken under the 
corresponding provisions of this Act 
which, under sub-section (3) of S. 1 
Shall be deemed to have come into 
force on the 16th day of September, 
' 1958 and accordingly — 


(a) no suit or other Ilegal proceed- 
ing shall be maintained or continued 
in any court for the refund of any rent 
or damages or costs recovered under 
the 1958 Act where such refund has 
been claimed merely on the ground 
that the said Act has been declared to 
be unconstitutional and void; and 


(b) no court shall enforce a decree 
or order directing the refund of. any 
rent or damages or costs recovered 
under the 1958 Act merely on the 
ground that the said Act has been de- 
clared to be unconstitutional and void.” 


9.. Another important section of 
the 1971 Act is section 15. 
stated, section 15 speaks of bar of juris- 


diction- of courts. Section 15 provides 


that no court shall have . Jurisdiction. to 
entertain any suit or proceeding in res- 
pect of the eviction of any person who 
is in unauthorised occupation of any 
public premises or thé recovery of the 
arrears of rent payable under S. 7 (1) 
- or the damages payable under S. 7 (2) 
or the costs under section 9 (5). 


10. The scheme of the 1971 Act 


is that it confers power on Estate Offi-. 


cer to issue notice to persons who are 
in unauthorised occupation of any 
public premises to show cause why an 
order of eviction should not be made. 


‘Unauthorised occupation’ under the 


Act in relation to any public premises 
means the occupation by any person of 
the public premises without authority 
for such occupation, and includes the 
continuance in occupation by any per- 
son of the public premises after the au- 
thority (whether by way of grant or 
any other mode of transfer) under 
which he was allowed to occupy the 
premises has expired or has been de- 
termined for any reason whatsoever. 
‘Premises’ are defined to mean any 
land or any building or part of a build- 
ing and includes the garden, grounds 
and outhouses, appertaining to such 
building or part of a building and any 
fittings affixed to such building or part 
of a building for the more beneficial 


Broadly. 


enjoyment thereof. ‘Public premises’ 
means any premises belonging to or 
taken on lease or requisitioned by. or 
on behalf of the Central Government 
as enumerated in section 2 (e) of the 
Act. The notice to show cause against 
order of eviction shall specify the 


` grounds on which the order of eviction 


is proposed to be made. The Estate 
Officers under the Act are appointed 
by the Central Government. The Es- 
tate Officers are Gazetted Officers or 
officers of equivalent rank. ‘Corporate 
authority’ under the Act means any 
company or Corporation or any com- 
mittee or the Authority as mentioned 
in the Act. ‘The Estate Officer shall, 
for the purpose of holding any inquiry 
under this Act; have the same powers 
as are vested in a civil court under the 
Code of Civil. Procedure, 1908, when 
trying a suit, in respect of matters 
mentioned in section 8 of the Act. These 
matters are summoning and enforcing 
the attendance of any person and exa- 
mining him on oath; secondly, requir- 
ing the discovery and production of 
documents; and thirdly, any other mat- 
ter which may be prescribed. Sec- 
tion 10 of the Act provides for finality 
of orders in circumstances - mentioned 
in section 10 of the Act therein. 


11. It is necessary to notice 
that this Court on 4 April, 1967 decid- 
ed the Northern India Caterers Private 
Ltd. ‘case, (1967) 3 SCR 399=(AIR- 
1967 SC 1581) (supra) on the validity 
of the Punjab Publi¢é Premises and 
Land (Eviction and Rent Recovery) 
Act, 1959 and deéclared section 5 of 
that Act to be violative of Article 14. 
In Northern India Caterers Private 
Ltd. case, (1967) 3 SCR 399 = (AIR 
1967 SC 1581) (supra) the State of Pun- 
jab leased the Mount View Hotel at 
Chandigarh for a period of six years 


‘from 24 September, 1953. The Estate 


Officer gave a notice requiring the ap- 
pellants in that case to show cause as 
to why the order of eviction should not 
be made. Section 5 of the 1959 Punjab 
Act provided that if after considering 
the cause and the evidence produced 
by any person in unauthorised occupa- 
tion of public premises and after giving 
him reasonable opportunity of being 
heard, the Collector is satisfied that the 
public premises are in unauthorised oc- 
cupation he ‘may make an order of 
eviction’. Section 5 of the 1959 Act was 


-held to leave it to the discretion of the 


Collector to make an order of eviction 
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In the case of some of the tenants and 
not to make the order in the case of 
others. It was found that section 5 did 
not lay down any guiding principle or 
policy under which the Collector had 


to decide in which cases he should fol- 


low one or the other procedure... This 
Court found that the Government had 
two remedies open to it One was under 
the ordinary law. The other was a 
drastic and ‘more prejudicial remedy’ 
under the 1959 Act. Consequently, sec- 
tion 5 was held to violete Article 14 of 
the Constitution. 

12. The 1971 Act came into 
existence to validate anything done or 
any action taken or purported to have 
been done or taken under the 1958 Act. 
In the first place, the 1971 Act is made 
retrospective with effect from 16 Sept- 
ember, 1958 except seczions 11, 19 and 
20. In the second place, section 20 of 
the 1971 Act which is described as the 
section for validation provides : that 
anything done or any ection taken or 
purported to have been done or taken 
shall be deemed to be as. valid and 
effective as if such thing or action was 
done or taken under the corresponding 
provisions of the 1971 Act. In the 
third place, the 1971 Aet by S. 15 pro- 
vided bar of jurisdiction of courts in 
respect: of eviction of eny person who 
is in- unauthorised. occusation of: any: 
public premises. It, therefore, follows 
that under the provisions of the 1971 
Act which had retrospective opération 
from 16 September, 19£8, there is only 
one procedure available for eviction of 
persons in unauthorised occupation of 
public premises. That procedure is to 
be found in the 1971 <Act.. 
courts have no jurisdiction in these 
matters. The vice of Article 14 which 
was found by this Cour: in the decision 
of Northern India. Caterers Private 
Ltd. (1967) 3 SCR 392 = (AIR 1967 
SC 1581) (supra) no longer appears 
under the 1971 Act. aR 


- 13. 
contended that orders made or eviction 
ordered under the 1958 Act are not and 
cannot be validated b= section 20 of 
the 1971 Act. The contertion was ampli- 
fied in this manner. Section 20 of the 
1971 Act pre-supposes and postulates 
that the 1958 Act was in operation and 
in existence. The 1958 Act was viola- 
tive of Article 14 of the Constitution 
and accordingly it never came into 


existence and was non est. According-. 


ly there could be -no eviction order 
1972 S. C./139 X G10 
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under the 1958 Act. Secondly, Parlia- 
ment cannot by ordinary legislation 
enact that. eviction under the uncon- 
stitutional 1958 Act shall be deemed to 
be a valid eviction under the 1971 Act. 


. 14, The validity of the 1971 
Act depehds on the legislative compe- 
tence to validate anything done or any 
action. taken or purported to have been 
done or taken under the 1958 Act. 
Validation is achieved by enacting that 
anything done or any action taken or 
purported to have been done or taken 
shall be deemed to be as valid and 
effective as if such thing or action was 
done or taken under the corresponding 
provisions of the 1971 Act. The result 
is that the 1971 Act is made retrospec- 
tive with effect from 16 September, 


. 1958. Anything done’ or any action 


taken under the 1958 Act is to be 
deemed as valid and effective under 
the provisions of the 1971 Act. The 
consequence is that the validity of 
action done or taken is to be tested 
with reference to the provisions of the 
1971 Act. This Court in West Ramnad 
Electric Distribution .Co. Ltd. v. State 
of Madras, (1963) 2 SCR 747 = (AIR 
1962 SC 1753) held that it is within 
the competence of the legislature to 
enact a law and make it retrospective 
in operation. In the West Ramnad 
Electric Distribution Co. Ltd. case, 
(1963) 2 SCR 747 = (AIR 1962 SC 1753) 
(supra) the electric company vested in 
the State of .Madras under an 
order dated 17 May, 1951 under the 
provisions of section 4 (1) of the Madras 
Electricity Supply Undertakings Act, 
1949. The validity of the Act was 
challenged. This Court held that the 
Act of 1949 was ultra vires. After the 
decision ‘was pronounced the Madras 
Legislature passed the Madras Act 29 
of 1954. The 1954 Act incorporated the 
main provisions of the earlier Act of 
1949 and validated action taken under 
the earlier Act. The West Ramnad 
Electric Distribution Co. Ltd. challeng- 
ed the 1954 Act. It was contended that 
the validation action was ineffectual 
and inoperative. The submission in 
West Ramnad Electric Distribution Co. 
Ltd. case, (1963) 2 SCR 747-= (AIR 
1962 SC 1753) (supra) was that the 
notification in the year 1951 was in- 
valid and inoperative because it con- 
travened Article 31 of the Constitution. 
It was therefore contended that by rea- 
son of the decision of this Court that 
the Act of 1949 was invalid, the notifi- 
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cation was not supported by any. au- 
thority of any pre-existing-law. This 
Court did not accept that contention. 
This Court said that ‘if the Act is re- 
trospective in operation and section 24 
has been enacted for the purpose of 
retrospectively validating actions taken 
under the provisions of the earlier Act 
it must follow by the very retrospective 
operation of the relevant provisions 
that at the time when the impugned 
notification was issued, these provi- 
sions were in existence. That is the 
plain-and obvious effect of the retros- 
pective operation of the statute. There- 
fore in considering whether -Article 31 
(1) has been complied with or not, we 
must assume that before the notifica- 
tion was issued, the relevant provisions 
of the Act were in existence and so, 
Article 31 (1) must be held to have been 
complied with in that sense”. 


15. In West Ramnad Electric 
Distribution Co. Ltd. case, (1963) 2 SCR 
747 = (AIR 1962 SC 1753) (supra) this 
Court referred to the provisions . of 
Article 20 of the Constitution to em- 
phasise the instance where the Cons- 
titution prevented retrospective op- 
eration of any law. Accent was placed 
on the words “law in force at the time” 
occurring in Article 20. The words “by 
authority of law” in Article 31 (1) were 
distinguished from the words occur-. 
ring in Article 20. This Court: said that 


if subsequent law passed by the legis- . 


lature was retrospective in operation, 
it would. satisfy the requirement of 
Art. 31 (1) and would validate the im- 
pugned notification in the West Ram- 
nad Electric Distribution Co. Ltd. .case 
(supra). ; 


16. The ruling of this Court in 
West Ramnad Electric Distribution Co. 
Ltd. case, (1963) 2 SCR 747 = (AIR 
1962 SC 1753) (supra) establishes com- 
petence of the legislature to make laws 
retrospective in operation for the pur- 
pose of validation of action done under 
an earlier Act which has been declared 
by a decision of the Court to be in- 
valid. It is to be appreciated that .the 
validation is by virtue of the provisions 
of the subsequent piece of legislation. 


17. An illustration of ineffec- 
tive validation may be found in the 
case of Deputy Commissioner -and 
Collector, Kamrup v. Durga Nath 
Sarma, (1968) 1 SCR 561 = (AIR 1968 
SC 394). In that case, there was the 
Assam Acquisition of Land for Flood 


A.L R. `: 
Control and Prevention of Ercsion Act, 


- 1955. It was passed on 11 April, 1955. 


The Assam Acquisition of Land for 
Flood Control and Prevention of Erosion 
(V alidation) Act, 1960 was passed vali- 
dating the acquisition of lands of which 
possession had been taken.: The Assam 
Government. took possession of lands in: 
that case in 1954. There was an order 
of acquisition under the 1955 Act. The 
owner of the land was asked to submit 
claim for compensation under the 1955 
as well as 1960 Acts. Sarma challenged 
the validity of both the Acts. The High 
Court held that the 1955 Act was viola- 
tive of Article _31 (2) of the Constitu- 
tion as it stood before the Constitution 
(Fourth Amendment) Act, 1955 and 
that the 1960 Act was not independent 
of the 1955 Act. This Court held that 
section 2 of the 1960 Act which validat- 
ed land taken under the 1955 Act by 
enacting that the same ‘shall be deem- 
ed .to have been validly acquired under 
the provisions of the 1955 Act failed to 
achieve the purpose of validation. The 
reason is this. The 1955 Act was 
found to be violative of Article 31 (2) 
of the Constitution as it stood before 
the Constitution (Fourth Amendment) 
Act, 1955, because it did not ensure 
payment of a. just equivalent of the 
land appropriated. The 1955 Act was 
also found to be violative of Article 14 
of the Constitution. “There was discri- 
mination between owners of land 
similarly situated by the mere acci- 
dent of some land being required for 
the purposes mentioned in the 1955 
Act and some land being required for 
other purposes. The validation clause 
of the 1960 Act was held by this Court 
to be totally ineffective. The 1955 Act 
was invalid. :‘The 1960 Act provided 
for validating acquisitions under the 
1955 Act. This Court said that’ if the 
1955 Act was invalid the. deemed acqui- 
sition under: the 1960 Act was equally 
invalid. The ratio is that the 1960 
Act had no power to enact that an 
acquisition under a constitutionally in- 
valid Act was valid. The 1960 Act did 
not stand independent of the 1955- Act. 
The deeming provision of the 1960 Act 
was that land was deemed to be acquir-~ 
ed under the 1955 Act. If the 1955 Act 
was unconstitutional the 1960 Act 
eae not make the 1955 Act constitu- 
onal. 


18. © The distinction between 
West Ramnad Electric Distribution Co. 
Ltd. case, (1963) 2 SCR 747 = (AIR 1962 
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SC 1753) and Durga Nath Sarma’s 
case, (1968) 1 SCR 561 = (AIR 1968 SC 
394) (supra) is this. In the West 
Ramnad Electric Distribution Co. Ltd. 
case, (1963) 2 SCR 747 = (AIR 1962 SC 
1753) (supra) the 1954 Act validated 
actions and proceedinzs under the 
earlier Act by a deeming provision 
that acts or things were done by virtue 
of the provisions of the 1954 Act. The 
1954 Act was not found to have any 
constitutional infirmity. On the other 
hand Durga Nath Sarma’s case, (1968) 
1 SCR 561 = (AIR 1968 SC 394) (supra) 
validated by the 1960 Act acquisition 
under the 1955 Act. The acquisition 
was not by or under the 1960 Act. The 
acquisition was under the 1955 Act. 
The 1955 Act was constitutionally in- 
valid. Therefore, there was no valida- 
tion of earlier acquisiticn. 


19. The question of legislative 
competence to remove discrimination 
by a retrospective legislation came up 


for consideration before this Court in . 


State of Mysore v. D. Achiah Chetty, 
(1969) 3 SCR 55 = (AIR 1969 SC 477). 
There were two Acts in. Mysore for 
acquisition of private land -for public 
purposes. One was the Mysore Land 
Acquisition Act, 1894. The other was 
the City of Bangalore Improvement 
Act, 1945. A notification under the 
1894 Act was issued fcr acquisition of 
Chetty’s plots in Bangalore. Chetty chal- 
lenged the acquisition on the ground 
that using the provisions of the Land 
Acquisition Act was discriminatory be- 
cause in other cases the provisions 
of the Improvement Act were applied. 
The High Court accepted Chetty’s con- 
tention. During the pendency of ap- 
peal to this Court the Bangalore Acqui- 
sition of Lands (Validetion) Act, 1962 
was passed. It validated all acquisi- 
tions made, proceedings held, notifica- 
tions issued or orders made under the 
Land Acquisition Act before the 1962 
Validation Act came irto force. The 
1962 Validation Act wes challenged on 
the ground that the two Acts prescri- 
bed two different procedures. It was 
also said that the Improvement Act was 
a special law, and, ther2fore, the Ac- 
quisition Act was to give way to the 
special law. The validating section in 
the Mysore case, (1969 3 SCR 50 = 
(AIR 1969 SC 477) (supra) provided that 
every acquisition of land for the pur- 
pose of improvement, expansion or de- 
velopment of the City >f Bangalore by 
the State acting or purporting to act 
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under the Mysore Land Acquisition Act 
shall be. deemed to have been validly 
made, held or issued. The validating 
section was impeached on the ground . 
that there were still two Acts which 
covered the same field but prescribed 
two different procedures. It was also 
said that the Acquisition Act was a 
more prejudicial procedure and was dis- 
eriminatory. This Court found that the 
legislature retrospectively made a single 
law for the acquisition of these pro- 
perties. It was contended that an ac- 
quisition hit by Article 14 or anything 
done previously could. not be validated 
unless the vice of unreasonable classi- 
fication was removed. The 1962 Va- 
lidation Act was impeached on that 
ground. This Court did not accept the 
submission and said “if two procedures 
exist and one is followed and the other 
discarded, there may in a given 
case be found discrimination. But 
the Legislature has still the com- 
petence to put out of action re- 
trospectively one of the ` proce- 
dures leaving one procedure only avail- 
able, namely, the one followed and 
thus to make disappear the discrimi- 
nation. In this way a Validating Act can 
get over discrimination. Where, how- 
ever, the legislative competence is not 
available, the discrimination must 
remain for ever, since that discrimina- 
tion can only be removed by a legisla- 
ture having power to create a single 
procedure out of two and not by a 
legislature which has not that power”. 


20. The Mysore case, (1969) 3| 
SCR 55=(AIR 1969 SC 477) (supra) is 
an authority for the proposition that 
if there is legislative competence the 
legislature can put out of action retros- 
pectively one of the procedures leaving 
one procedure only available and thus 
removing the vice of discrimination. 
That is exactly what has happened in 
the 1971 Act in the present appeals. 
The 1958 Act was challenged on the 
ground that there were two procedures 
and the choice of either was left to 
the unguided discretion of the Estate 
Officer. The 1971 Act does not leave 
any such discretion to the Estate Offi- 
cer. Under the 1971 Act there is only 
one procedure. The deeming provision 
contained in Section 20 of the 1971 Act 
validates actions done by virtue of the 
provisions of the 1971 Act. 

«2d. The ‘meaning of a Valida- 
tion Act is to remove the causes for in- 
effectiveness or invalidity of actions or 
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proceedings which are validated by a 
legislative measure. This:Court in Shri 
Prithvi Cotton Mills Ltd. v. Broach 
Borough Municipality, (1970) 1 SCR 388 
= (AIR 1970 SC 192) dealt with the 
Gujarat Imposition of Taxes by Muni- 
cipalities (Validation). Act, 1963. Under 
Section 73 of the Bombay Municipal 
Boroughs Act, 
„ could levy a rate on building or lands 
or both situated within the muni- 
cipality. This Court held in Patel 
Gordhandas Hargovindas v. Munici- 
pal Commissioner Ahmedabad (1964) 
2 5. C. R. 608 = (AIR 1963 SC 
1742) that the term ‘rate’ must 
be confined to an impost on the 
basis of annual letting value and it 
could not be validly a levy on the basis 
of capital value. Because of this deci- 
Sion the Gujarat Legislature passed 
in Gujarat Imposition of Taxes by 
Municipalities (Validation) Act, 1963. 
The 1963: Act provided that past. as- 
sessment and collection of ‘rate’ on 


lands and buildings on the basis of © 


capital value or a percentage - of 
capital value was declared valid des- 
pite any judgment of a Court or. Tribu- 


nal to the contrary. The earlier deci- ` 


sion. of this Court: was, -applicable to 
the meaning of:the word ‘rate’ occur- 
Ting in the 1925 Act.. The Validation 
Act gave its own meaning and interpre- 
tation of the law under which the tax 
was collected. It was also said by the 
Court that a tax declared illegal could 
be validated if the ground. of illegality 
was capable of being removed. There- 
fore, a validating law is upheld first by 
finding out whether the legislature pos- 
sesses competence over -the subject- 


matter, and, secondly, whether by va-. 


‘lidation the legislature. has removed 
` the defect which the courts had found 
in the previous law... _ as | 

22. The legislature had Iegisla- 
tive competence to enact the.1971 Act. 
It means that it could legislate on the 
subject of providing a speedy proce- 
dure for eviction of persons: in unau- 
thorised occupation of: public premises. 
The legislature has power to pass laws 
with retrospective operation. The chal- 
lenge to the 1971 Act is that the 1958 
Act is unconstitutional, and, therefore, 
there cannot be validation of anything 
done under an unconstitutional Act. 
The fallacy of the appellants’ submis- 
Sion is in overlooking the ‘crucial. pro- 
visions in the 1971 Act that the 1971 
Act is effective from 16 September, 


1925 a municipality | 


1958 and the action done under the 

1958 Act is deemed to be done under 

the 1971 Act. There is no vice of dis- 

crimination under the 1971 Act. There 

A only one procedure under the 1971 
ct: 


22. It was contended that the 
word ‘premises’ in the Act would: not 
apply ‘to agricultural land. The word 
‘premises’ is defined to mean any land. 
Any land will include agricultural 
land. There is nothing in the Act to 
exclude the applicability of the Act to 
agricultural land. Reference was made 
to Sections 42 and 43 of the Punjab 
Tenancy: Act, 1837. Section 42 of the 
1887 Act speaks of restriction on eject- 
ment. Section 43 provides for applica- 
tion to the Revenue Officer for eject- 
ment. It was said on behalf of the ap- 
pellants that Article 14'of the Consti- 
tution was offended because of the pro- 
cedure under the Punjab Tenancy. Act, 
1887 being available. There is no sub- 
stance in that contention. Section 15 
of the 1971 Act provides only one pro- 
cedure for ejectment of persons in un- 
authorised. occupation of public pre- 
mises. h ŽL, 

' 24; ` The 1958 Act has not been 
declared .by this Court to be unconsti- 
tutional. Sec. 5 of the 1959 Punjab Act 
was held by this Court in the decision 
in Northern India Caterers Private 
Ltd. case, (1967) € SCR 399 = (AIR 1967 
SC 1581) (supra) to be’ an infraction of 
Article 14. Section 5 of the 1958 Cen- 
tral Act is in terms similar to section 5 
of the 1959 Punjab Act. The argu- 
ments on behalf of the appellants there- 
fore proceeded on the footing that the 
1958 Act will be presumed to be . un- 
constitutional. It was therefore said 
that the 1971 Act could not validate 
actions done under the 1958 Act. The 
answer is for the reasons indicated 
above that the legislature was compe- 
tent to enact this legislation in 1958 
and the legislature by the 1971 Act has 
given the legislation full retrospective 
operation. The legislature has power 
to validate actions under an earlier Act 
by removing the infirmities of the 


earlier Act. The 1971 Act has achieved 


that object of validation. 
25. - .For these reasons, the ` ap- 


. peals .fail and are dismissed. Parties 


will pay and béar their own costs. 
BEG, J.:— 26.- I entirely agree 

with my learned Brother Ray whose 

Judgment I have had the advantage of 
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perusing. I would, however, like to 
add some observations about the. con- 
tention, put forward wizh some vehe- 
mence by the Jearned Counsel for the 
Appellants, based mainly on Keshavan 
Madhava Menon v. The State of Bom- 
bay; 1951 SCR 228 = (AIR 1951 SC 
128) Behram Khurshed Pesikaka v. 
The State of Bombay: (1955) 1 SCR 613 
=(AIR 1955-SC 123), Seghir Ahmad v. 
The State of U. P. (1955: 1 SCR 707 = 
(AIR 1954 SC 728), Ehikaji Narain 
Dhakras v. State of M. F. (1955) 2 SCR 
589 = (AIR 1955 SC 731), M. P. V. 
Sundararamier & Co. v. The State of 
A. P. 1958 SCR 1422 = (AIR 1958 SC 
468), Deep Chand v. State of U. P. 
(1959) 2 Suppl..SCR 8=-ATR 1959 S.C. 
648) Mahendra Lal Jaini v. State of 
U. P. (1963) Suppl. 1 SCR 912 = (AIR 
1963 SC 1019), B. Shama..Rao v. The 
Union Territory of Pondicherry, (1 967) 
2 SCR 650 at p. 661, Dy, Commr & 
Collector, Kanpur v. Durga Nath -Sarma 
(1968) 1 SCR 561 at p. 5€0 = (AIR 1968 
SC 394), P. Bhooma Recdy v. State of 


Mysore, . (1969) 3 SCR 14 at p. 24 = 


(AIR 1969 SC 655). | 
27. I do not thirk that all- the 
cases listed above really support- the 


submissions made on behalf of the ap- . 


pellants. And, those from which learn- 
ed Counsel for the appellants could 
derive some support for any pro- 
position put forward by him do 
not really apply, for zwo broad rea~ 
sons, to the position we have to consi- 
der in the cases before us: Firstly, this 
Court has not so far declared any part 
of the Public Premises (Eviction of 
Unauthorised Occupants) Act, 32 of 
1958, ‘to be a void piece of legislation, 
and therefore, no question of applying 
Art. 141 of the Constitution arose here 
before the High Courts. Secondly, the 
argument of the learned Counsel for 
the Appellants seems to me to rest en- 
tirely on the erroneous assumption 
that provisions of the Public Premises 
(Eviction of Unauthorised ; Occupants) 
Act 32 of 1958 were void for a “con- 
travention” of Part III of the Consti- 
tution covered by Articl2 13 (2) of the 
Constitution, on the strength of which 
it was: submitted that what was “non 
est” in the eye of law, cor “still-born” 
in popular language, carnot be legalis- 
ed, validated, or given life and force. 
An examination of the cases which 
could be relied upon by the learned 
Counsel for the appellants, to support 
his submission on the ežiect of consti- 
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tutional invalidity, shows that each of 
these cases dealt with a situation in 
which either an ab initio or per se void 
enactment or action taken under it was 
sought to be validated. -> 

28. In (1967) 3 SCR 399=(AIR 
1967 SC_1581) there was no difference 
of opinion in this Court on the ques- 
tion whether, in providing a separate 


ate 


procedure for eviction of unauthorised -74 
occupants of public properties, there,“ : 


was a reasonable relationship or nexus 


between the object of the Punjab Publig;, 
Premises & Land (Eviction & Rent Rez j 
covery) Act, 1959, and the special prow . ~ 
cedure designed for achieving a valid. - 


OON 
d 


object. Even the majority view in thats. * 


case was based upon the assumption 
that the special procedure did not, by 
itself, infringe Article 14 of the Con- 
stitution. This meant that the special 
procedure under Section 5 of the Pun- 
jab Act was not ‘held to constitute per 
se a “contravention” contemplated by 
Article 13 (2) of the Constitution. There 
was, however, a difference of opinion 
between learned Judges of this Court 
on the question whether this special 
and more drastic procedure, when 
viewed in the context.of the less dras- 
tic procedure permissible under the 
ordinary law, for filing suits- against 
unauthorised occupants, did or did not 
become unconstitutional. It was held 
that the “additional” drastic remedy, 
together. with the option to ` proceed 
otherwise also, left room for discrimi- 
nation between unauthorised occupants 
against whom either of the two proce- 
dures may be utilised. Therefore, the 
majority view was that, although, the 
procedure provided under Section 5 of 
the Punjeb Act may be otherwise valid, 
yet, it became invalid or incapable of 
being used because of the option left to 
adopt ancther procedure existing under 
the ordinary law of the land which lay 
outside the Act.’ If there was a defect 
or lacuna left in framing the Punjab 
Act, which-invalidated Section 5, it was 
that it did not: contain a prohibition 
against the. alternative procedure left 
open and not that it contained some- 
thing which was, in itself, prohibited. 
And, what the Act did not contain was 
still something outside the Act. The 
unconstitutionality of Section 5 of the 
Punjab Act thus really arose from mat- 
ters extraneous to the Act. 

29.- - It is true that in Northern 


India Caterers’ case, (1967) 3 SCR 399= 


(AIR 1967 SC 1581) (supra), it was held 
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by this Court ‘that . Section 5 of the 
Punjab Act was “void”, but, it seems 
clear that this consequence followed 
from examining the more drastic sta- 
tutory procedure in the context of ordi- 
nary procedural law. I am, therefore, 
inclined to interpret the majority view 
in that case as laying down nothing 
more than that, although the more 
drastic procedure may be otherwise 
valid, yet, it became merely incapable 
of adoption or “unenforceable” in the 
Situation emerging from the totality of 
provisions of law considered there. I 
do not find that anything was held in 
that case to justify the view that Sec- 
tion 5 of the Punjab Act was per se or 
ab initio void. This question was not 
discussed in Northern India Caterers 
case, (1967) 3 SCR 399 = (AIR 1967 
SC 1581) (Supra), because no method 
of validating a provision which could 
be assumed to be valid but which be- 
came “void” only in:: the context of 
other ordinary law of the land’ was 
under consideration there. . 


30. The result of the Act of 
1971 appears to me to be nothing short 
of a “re-enactment” retrospectively so 
that no ground is left open for the 
argument that there is any possibility 
of discrimination between unauthorised 
occupants of public premises since the 
date from which the Act of 1971 be- 
came applicable. The validity of any 
past action; even under the old Act: 32 
of 1958, will have to be judged in the 
light of.provisions of the Act 40° of 
1971. If some proceeding taken under 
Act 32 of 1958 is still pending, as it is 
in the case of the appellants M/s. Bhar- 
tiya Hotel, Chupra, Bihar, its correct- 
ness and validity will be governed by 
the requirements laid down by Act: 40 
of 1971 as it would be “deemed” to be 
a proceeding under the new Act. In 
the case of the other Appellants Hari 
Singh & others, from Punjab, the evic- 
tion took place in accordance with the 
procedure under Act 32 of 1958. But, 
even these appellants could not com- 
plain that any of the rights protected 
by the procedure found in Act 40 of 1970 
were infringed, because the procedure 
for eviction, including a right to ap- 
peal to the District Judge, is identical 
under both the Acts. Indeed, the judg- 
ments under appeal before us were 
given before the Act 40 of 1971 came 
into force. The Act of 1971 became re- 
levant for these cases only because 
the objection to the validity of the 


procedure under the Act of 1958 was 
no longer’ available to the appellants 
after the retrospective filling up of the 
previous lacuna retrospectively. 


31. Learned Counsel had urged 
that the legislative incompetence to 
violate rights conferred by Part III of 
the Constitution could not be cured by 
any law short of a valid amendment of 
the Constitution. But, it seems to me 
that there was no per se “void” or “un- 
enforceable” (a term which I would 
employ in preference to “void” in such 
a context) law before us which was 
validated. Even if there was a “valida- 
tion” and not a re-enactment, in sub- 
stance, it also made invalid any possible 
discriminatory acts which may have 
been committed during the currency of 
the Act of 1958, of which there is no evi- 
dence before us, by the Governmental 
authorities, in proceeding under the 
ordinary law against some unauthorised 
occupants. 


32. It was submitted that the 
effect.of Section 20 of Act 40 of 1971 
was really to validate what was merely 
“purported” to have been done in 
the past, so that it was assumed to be 
legally “non est’, and therefore, it 
could not be “deemed” to be as good as 
action taken under the Public: Premises 
(Eviction of Unauthorised Occupants) 
Act 40 of 1971. To accept this view 
would make the deeming provision. 
meaningless. I think that the view 
which we have taken involves that the 
deeming provision would not cure ille- 
gality in any past action which may 
still be there when tested by the stand- 
ards and the procedure provided by 
Act 40 of 1971. That is a logical and 
natural consequence of using the word 
“deemed”. The word “purported” was 
used only to describe or identify past 
action taken under a repealed Act and 
it had no effect beyond that. That 
action would now be deemed to have 
taken place under Act 40 of 1971. 


33. It has not even been con- 
tended before us that any action against 
the appellants is invalid tested by the 
provisions of Act 40 of 1971. The 
mere fact that the procedure adopted 
under Act 32 of 1958 was attributable 
to a past enactment when that proce- 
dure, taken by itself, did not infringe a 


_ constitutional guarantee, did not make 


its shortcoming or deficiency incurable. 
The invalidity of that procedure, if any 
could only result from the operation 
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or effect upon it of the extranecus 
factors of an omission from the statute 
and of the procedure under..the ordi- 
nary law. I would equate the lezal 
position, which. may thus emerge, with 
One in which the drastic procedure was 
merely under a “shadow” or in a state 
of suspension or unenforceability cue 
to reasons falling outside the-Act 32 of 
1958. Once those reasons are eliminat- 
ed by the new enactment, the shadow 
is removed and the old procedure 5e- 
comes operative and effective retrosp2c- 
tively in a new garb wi-hout a charge 
in the substance beneath it. If no cne 
can have a vested right in a procedure 
which does not, by itself, violate a 
constitutional guarantee, one could rot, 
a fortiori, insist that it should not bear 
a particular descriptive label whicl is 
there to elucidate the meaning orly. 
After all we are concerned with -he 
real meaning and effec: of the words 
used and not with what they may be 
made to appear to convey by merely 
clever play with words. The unmistzk- 
able effect of what was laid down by 
the Act 40 of 1971 was simply that ihe 
option to proceed to evict unauthorised 
occupants of public properties In any 
way outside the Act was shut out ve- 
trospectively. This was clearly within 
the legislative competence of Parlia- 
ment. 


34. For all the reasons given by 
my learned Brother Ray as well as “or 
a few more given above I respectfully 
agree with orders made by my learred 
Brethren, . 

Apreals dismiss2d. 
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Niranjan Singh, Petitioner v. State 
of Madhya Pradesh, Res >ondent. 


Writ Pein. No. 450 af 1971, D/- 28- 
7-1972. 


INDEX NOTE: (A) Constitution of 
India, Arts. 32 and 226 — Dismissal of 
earlier petition under Art. 226 by High 
Court does not operate as res judicata 
so as to bar subsequent petition uncer 
Art. 32 to Supreme Court. (X-Re2f: 
Civil P.C. (1908), S. 11.) AIR 1967 53C 
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Niranjan Singh v. 


State of M. P. S. C. 2215 


1335 and AIR 1969 NSC 182, Relied on. 
(Para 2) 

INDEX NOTE: (B) Constitution of 
India, Art. 22 (5) — Under Art. 22 (5) 
it is obligatory on the State Govern- 
ment to consider detenu’s representa- 
tion as expeditiously as possible, even 
before the constitution of an Advisory 
Board and a reference to it. (X-Refs 
Criminal P. C. (1898), S. 491); (X-Ref. 3 
M. P. Public Security . (Amendment) 
Act (16 of 1970), S. 2-A). ATR 1969 SC 
1028 and AIR 1970 SC 675, Relied on- 

(Para 3) 

INDEX NOTE: (C) Interpretation 
of Statutes — Penal Acts — Preventive 
detention — Nature of, 

BRIEF NOTE: (C) As the law 
relating to preventive detention, 
which has to conform to the limits 
imposed in Article 22 of the Con- 
stitution of India is a restriction on the 
fundamental right of the freedom ofa 
citizen, it has necessarily to be constru- 
ed in a manner which will not restrict 
that right to any extent greater than is _ 
necessary to effectuate the object of 
that provision. (Para 3) 

INDEX NOTE: (D) Constitution of 
India, Art. 32 — Habeas Corpus peti- 
tion — Issue of rule nisi — Duty of 
State. 


BRIEF NOTE: (D) It is incumbent 
upon State to satisfy Court that the de- 
tention was legal and in conformity 
not only with the mandatory provision 
of the Act but also in accord with 
requirement implicit in Art. 22 (5). In- 
sufficiency of return would entitle the 
Court to declare detention illegal. 
Where the State has not filed any 
counter-affidavit explaining why the 
representation of the detenu has not 
been expeditiously disposed of nor has 
it chosen to set out the various steps 
taken to comply with the mandatory 
provisions of the Act, the detention 
must be held to be illegal. (X-Ref: 
Art. 22 (5} ); (X-Ref: M. P. Public Secu- 
rity (Amendment) Act (16 of ~ 1970), 
S. 2-A); (X-Ref: Criminal P. C. (1898), 
S. 491). AIR 1972 SC 438 and AIR 1972 
SC 1753, Relied on: ATR 1972 SC 1858, 
Explained. (Para 4) 
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Khaidem Ibocha Singh v. State 
. of Manipur 4 
AIR 1972 SC 1753=Writ Petn. 
No. 14 of 1972, D/- 24-4-1972, 
Ranjit Dam v. State of West 
i Bengal a 4 
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AIR 1972 SC 1858 = Writ Petm 
No. 52 of 1972, Arun Kumar . 
_ Roy v: State of West Bengal 4 
AIR 1970 SC 675=(1970) 3 SCR 225 ` 
=1970 Cri LJ 743, Jayanarayan 


.-Sukul-v. State of West Bengal . 3 


AIR 1969 SC 1028=(1969).3 SCR 
479, Abdul Karim v. State of : 
West Bengal ' 3 
AIR 1969 NSC 182= Writ Petn. 
Nos. 227 and 228 of 1969, D/- 
16-9-1969, Nazul Ali Mola vV. 
State of West Bengal l 2 
ATR 1967 SC 1335=(1967) 2 SCR 
271, Ghulam a V. ‘Union | 


of India we 2 


Mr. R. K. Garg, Advocate, Amicus 
Curiae for Petitioner; Mr. R. P. Kapur 
Advocate for Mr. I. N. Shroff, Advo- 
cate, for the Respondent. 


The J udgment of the Court was 
delivered: by : 


P. JAGANMOHAN REDDY, Je — 
By this application under Art. 32 of the 
-Constitution, the petitioner challenges 
his detention under S. 2-A of thẹ 
Madhya Pradesh Publice Security 
(Amendment) Act of 1970 (hereinafter 
called the ‘Act’). The District Magis- 
trate of Gwalior by his order dated 
May 26, 1971 under the said Act 
thought it necessary to detain the peti- 
tioner with a:view to preventing him 
from acting in any manner prejudicial 
to the maintenance of public order. The 


grounds on which the detention was 
sought to be justified were dated the. 


Same day and appear to have been ser- 
ved on the detenu, though it is not ap- 
parent on what date those grounds 
were served on him. As he was in- 
formed by the Government that he has 
a right to make a representation within 
a period of 30 days, the petitioner says 
that he submitted his representation to 
the State Government on June 19, 1971 
but here again there is nothing to show 
from the counter-affidavit of the res- 
pondent as to when that’ representation 
was received or on -what date it was 
considered and rejected. The petitioner, 
however, alleges that his representa- 
tion was dismissed on August 17, 1971 


by the Governor of Madhya Pradesh - 


relying on the recommendation of the 
Advisory Board. In other words, -it-is 
his contention that his representation 
was not considered till after the Advi- 
sory Board had: given-its opinion to the 
State Government and only then it was 
rejected, Whether this is so or not, we 
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are in no position to ascertain. It is 
true that the Advisory Board; as ap- 
pears from the order of the Governor, 
was of the opinion that there ‘exists 
sufficient grounds for the detention of 
the petitioner and consequently the Go- 
vernment acting on that opinion con- 
firmed the order of detention passed 


against the petitioner and directed that 


the order of detention shall remain in 
force till 26th May, 1972. The detenu 
filed a Writ Petition in the High Court 
of Madhya Pradesh under Art. 226 of 
the Constitution challenging the’ -de- 
tention order on the ground that his 
previous. conviction: in 1964 could not 
form the basis for-detention and that 
the other grounds mentioned in the 
grounds served on him were all vague - 
and non-existent as on the date the 
detention order was passed, Jagmohan 
was no more. Even the ground that in 
May-June, 1969, four rifles ‘of 303 
bore were given to Sobran Singh for 
Rs. 4,000/- was also vague.: This peti- 
tion was, however, rejected by a Divi- 
sion Bench of the. High Court by its 
Judgment dated September 18, 1971. 


"2 The learned advocate on be- 
half of the State of Madhya Pradesh, 
at the outset, raised a preliminary 


_ objection to the maintainability of this 


petition because according to him the 
dismissal of the petition of the detenu 
by the High Court under Art. 226 
operates,as res judicata. This conten- 
tion is opposed to the view taken by 
this ‘Court. In Ghulam Sarvar v. Union 


-Of India, (1967) 2 SCR 271 = (AIR 1967 


SC 1335) a Constitution Bench held 
that the order of the High Court does 


` not operate as res judicata. We are not 


here concerned with the different rea- 
Sons given, -one “by ‘Subbarao, C. J. 
Hidayatullah, Sikri and Shelat, JJ. and 
the other by Bachawat, J. for arriving 
at this conclusion except to state that 
the majority owas of the view 
that it does not operate as res judicata 
as it is not a judgment ‘and also. be- 
cause the principle is inapplicable toa 
fundamentally lawless order. which 
this Court has to decide on merits. 
Bachawai, J. while substantially agree- 
ing with this view thought that the 
order of the High Court is not a judg- 
ment and the previous dismissal of 
such a' petition by the High ‘Court is 
only one of the matters taken into con- 
sideration under O. 35 Rr. 3 and 4 of 


-` the Supreme Court Rules before issu- 


ing a rule nisi. The petitioner, how- 
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ever, would not have a right to move 
this Court under Art. 32 more than 
once on the same facts. In Writ Peti- 
tions Nos. 227 and 228 of 1969 decided 
on September 16, 1969. (reported in 
AIR 1969 NSC 182) a similar view 
as that expressed by the majority was 
expressed, viz., that- th2re is no bar of 


res.judicata to a petition under Arti- 


cle 32 in a case where earlier the High 
Court had dismissed the petition under 
Art. 226. In view of this legal position, 
we reject the preliminary objection. 

3- The learned advocate for the 
petitioner contends inter alia that since 
the State has not in-its counter-affidavit 
denied the allegation made in the peti- 
tion nor has it stated when it is that 
the. representation of the petitioner was 
considered and dismissed, the deten- 
tion is illegal inasmuch as the right to 
make a representation as well as to 
have it considered and determined is a 
valuable right implicit in clause (5) of 
Art. 22. As the law relating to pre- 
ventive detention, which has to con- 
form to the limits imposed in Art. 22, 
is a restriction on the fundamental 
right of the freedom ot a citizen, it has 
necessarily to be consz:rued in a man- 
ner which will not restrict that right 
to any extent greater than is necessary 
to effectuate the object of that provi- 
sion. Clause (5) of Azt. 22 prescribes 
that 

“When any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall, 
as soon as may be communicate to 
such person the grounds on which the 
order has been made and shall afford 
him the earliest opportunity of mak- 
ing a representation against the order.” 
The words “afford him the earliest op- 
portunity” in this clause have been 
interpreted by this Court in Abdul 
Karim v. State of West Bengal, (1969) 
3 SCR 479 = (AIR 1969 SC 1028) to 
imply that the State Government to 
whom the representation is made 
should properly consicer it as expedi- 
tiously as possible. Nor is the consti- 
tution of an Advisory ‘Board under 
S. 8 of the Act relieves the State Gov- 
ernment from the legal obligation -to 
consider the representation of the de- 
tenu as soon as itis received by it, 
and take appropriate action thereon 
including the revocation of the order 
which it is empowered to make under 


S. 13 of the Act. It was further em- 


Niranjan Singħ v. State of M. P. (P. J. Reddy J.) [Prs. 2-3] S. C. 2217 


phasised that the right under Art. 22 
(5) to make a representation has been 
guaranteed and is independent of the 
duration of the period of detention ir- 
respective of the existence or non-exis- 
tence of the Advisory Board. Even if 
a reference has to-be made to the Ad- 


‘visory Board under S. 9 of the Act, the 


appropriate Government is under a 
legal obligation to consider the repre- 
sentation of the detenu before such a 
reference is made. This matter was 


again considered by a Constitution 


Bench of this Court in> Jayanarayan 
Sukul v. State of West Bengal, (1970) 
3 SCR 225 = (AIR 1970 SC 675) which 
held that broadly stated, four princi- 
ples are to be followed in regard to the 
representation of detenu. These have 
ee summarised in the head note 
us: 


“Firstly, the appropriate authority 
is bound to give an opportunity to the 
detenu to make a representation and 
to consider the representation as early 
as possible. 


Secondly, the consideration of the 
representation of the detenu by the ap- 
propriate authority is entirely indepen- 
dent of any action by the Advisory 
Board including the consideration of 
the representation of the detenu by the 
Advisory Board. l 


Thirdly, there should not be any 
delay in the matter’ of ‘consideration. 
Though no hard and fast rule can be 
laid down as to the measure of time 
taken by the appropriate authority for 
consideration, it has to be remembered 
that the Government has to be vigilant 
in the governance of the citizens. The 
fundamental right of the detenu to 
have his representation considered by 
the appropriate Government would be 
rendered meaningless if the Govern- 
ment does not deal with the matter ex- 
peditiously but at its own sweet-will 
and convenience. : 

Fourthly, the appropriate Govern- 
ment is to exercise its opinion and judg- 
ment on the representation before send- 
ing the case along with the detenu’s re- 
presentation to the Advisory Board. 
If the -appropriate Government will 


. release the detenu the Government 


will not send the matter to the Ad- 
visory’ Board. If however the Govern- 
ment will not release the detenu the 
Government will send the case along 
with the detenu’s representation to the 
Advisory Board: If thereafter the Ad- 
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visory Board will express an opinion 
‘in favour of release of the detenu the 
Government will release the detenu. 
If the Advisory Board will express any 
Opinion against the release of the de- 
tenu the Government may still exer- 
cise the power to release the detenu.” 
These principles are. now well es- 
tablished in their application to the de- 
tention of a citizen wider any law made 
by a State. Legislature or by the .Cen- 
tral Parliament. 
- 4, The next question is, whe- 
ther it is incumbent upon the State in 
a habeas corpus petition where a rule 
nisi has been issued to satisfy the Court 
that the detention of the petitioner was 
legal and in conformity not only with 
the mandatory provisions of the Act, 
but is also in accord with the require- 
ments implicit in cl. (5) of Art. 22 of 
the Constitution. It is contended by 
the learned advocate for the petitioner 
that in a habeas corpus petition under 
Art. 32 when a return is made by the 
State, it should set out the facts relied 
upon as constituting valid and suffi- 
cient grounds of detention of persons 
alleged to be legally detained. The 
return must set forth clearly and with 
sufficient particularity, the facts upon 
which the State relies. He further 
contends that the consequence of an in- 
sufficiency of return would entitle this 
Court to declare the detention as illegal. 
In view of this implication, a duty is 
imposed upon the State to justify the 
detention where it is challenged before 
a court empowered to determine the 
legality or otherwise of that detention. 
The learned Advocate on behalf of the 
State, however, by a reference ‘to a 
decision of this Court in Arun Kumar 
' Roy © Katu v. State of West Bengal, 
(Writ Petn. No. 52 of 1972 (reported in 
AIR 1972 SC .1858 to which both of us 
were parties) contends that Mitter, J. 


speaking for the Court had observed 


that where a detenu has not alleged 


that the. representation has not been 


considered or has been considered but 
not expeditiously dealt with, it is not 
incumbent upon the Government to 
explain the reasons for any delay or 
for not disposing it of at the earliest 
possible time. True it is that in that 
case certain observations have been 
made to the effect that before requiring 
the State to explain any delay the de- 
tenu. must allege that his representa- 
tion was not expeditiously ‘considered 
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and disposed of. In that case, the Te- 
presentation of the detenu was receiy= 
ed on a day before the 30 days from 
the date of detention of the petitioner 
was due to expire and as such the State 
had no option but to refer the case to 
the Advisory Board forthwith and 
Subsequently consider that representa- 
tion. In view of the delay in making 
the representation, the Government 
could not be blamed in not considering 
it expeditiously and once the matter 
was before the Board, it had no papers 
with it to consider that representation 
and arrive at a decision therein. It 
was only subsequently that they were 
in a position to consider. It is in this 
context that the observations must be 
understood. In several cases, the de- 
lay has been explained..............ce0s. pe 
See Prof. Khaidem Ibocha Singh v. 
The State of Manipur, AIR 1972 SC 
438 and ‘Ranjit Dam v. State of West 
Bengal (W. P. No. 14 of 1972 decided 
by Shelat and Khanna, JJ. on 24th 
April, 1972) (reported in AIR 1972.SC 
1753). -It is contended that as - the 
State Government does not communi-= 
cate to.the detenu its decision on his 


representation, he cannot be expected 
to raise any question of delay by the - 


State Government to consider his re- 
presentation, nor is there anything to 
Show on the face of an order so made, 
the redson or the basis on which that 
representation was rejected. Merely to 
Say that. it is rejected does not indicate 
what is it that weighed with the State 
Government and what materials were 
taken into consideration in arriving at 
that conclusion. This objection suggests 
that the order rejecting the representa- 
tion should be a. speaking order. In 
our view it is not necessary in this case 
to refer to or deal with any of these as- 
pects because the petitioner has speci- 
fically given the date of his representa- 
tion and the date on which he said it 
was considered and rejected, which on 
the face of it shows that there has been 
an inordinate delay which makes it 
incumbent on the State to explain it 
and satisfy the Court that there was 
justification -for that delay. Since the 
State has not filed any counter-affidavit 
explaining why the representation of 
the detenu has not been expeditiously 
disposed of nor has it chosen -to set out} 
the various steps taken to comply with 
the mandatory provisions of the Act, 
the detention must be held to be illegal. 
We had after the hearing itself, direct- 
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ed the detenu to be set free. 


accordingly allow the p=tition. 
Petition allowed. 


We 
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AIR 1972 SUPREME COURT 2219 
(v 59C 422) 
(From: Mysore)* 
K. S. HEGDE AND A. N. GROVER, JJ. 


Padmaraja and enother, . Appel- 
Tants v. Dhanavathi and others, Res- 
pondents. 


Civil Appeal No. £99 of 1966, D/- 
21-4-1972. 


Madras Aliyasantana Act (2 of 
1949), S. 36 (6)— Scope — Family 
arrangement by partition in 1886 — 
Award decree based on mutchallika— 
One of major members of family not 
joining mutchallika — Ifutchallika held 
did not evidence partition under cus- 
tomary Aliyasantana law — Award de- 
cree also did not come within S. 36 (6) 
so as to be treated as deemed partition. 


Held: Under customary Aliyasan- 
tana law of inheritance, before Madras 
Act 2 of 1949 came into force, partition 
was impermissible except with the con- 
sent of all the adult members of the 
family. This type of arrangement in 
large families for separate living and 
management without Ccisruption of a 
family was later on deemed to be a 
partition under S. 36 (6). But be- 
fore the deed of family settlement could 
be considered as com-ng within the 
scope of that section, conditions as 
stated in AIR 1967 SC 1595 were to be 
satisfied. Where, on construction of 
the various clauses of zhe deed of mut- 
challika executed by most of the mem- 
bers of the family in favour of the ar- 
bitrators appointed for partition in 1886 
the High Court had rightly found that 
the family did not stand 
then although the word ‘award’ in Sec- 
tion 36 (6) covered also the award decree 
passed by Civil Court, one of the major 
members of the family not joining the 
mutchallika and not being a party to 
award, the award decree did not come 
within the scope of S. 36 (6). AIR 1967 
SC 1595, Rel. on; AIR 1932 Mad 689 and 
AIR 1936 Mad. 33, Dis-inguished; (1961) 
39 Mys LJ 686. Overruled. 

(Paras 10, 13) 


m— ee a a es 
*(Appeal No. 37 of.1958, D/~ 7-7-1965 
— Mys.) 

EP/EP/C855/72/HGP/VBB 


Padmaraja v. Dhanavathi (Hegde J.) 
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(1961) 39 Mys LJ 686, Paramesh- 
wari Hengsu v. Venkappa Shetty 
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Mr. K. N. Bhat, Advocate, for the 
Appellants; Mr. Rameshwar Nath 
Advocate of M/s. Rajinder Narain and 
Co., and Mrs. Swaranjit Ahuja, Advo- 
cate, for Respondents Nos. 1 to 6. 

The Judgment of the Court was 
delivered by 

HEGDE, J.:— This is an appeal by 
special leave. Defendants 34 and 35 in 
the suit are the appellants. The suit 
from which this appeal arises is a suit 
for partition under-the Madras Aliya- 
santana Act, 1949 (Madras Act IX of 
1949) (vzhich will hereinafter be refer- 
red to as the Act). 


2. The two questions that arise 
for decision in this appeal are: (1) whe- 
ther under the award decree Exh. A-2, 
the kutumba (family) of the plaintiffs 
and the defendants stood partitioned 
and (2) if the answer to the first ques- 
tion is in the negative whether the said 
award decree comes within the scope 
of S. 36 (6) of the Act. 


3. The plaintiffs and the de- 
fendants were governed by the aliya- 
santana law of inheritance. Itis a matri- 
archal system of law. One Pammadi 
was the propositus of the family. She 
had twò daughters by name Pammakke 
and Dejappe and three sons viz. Kan- 
thu Hegde, Monu Hegde and Manjappa 
Hegde. After the death of Pammadi, 
differences arose in the family. Hence 
all the major members of the family 
excepting one Brahamiah referred 
those disputes to the arbitration of 
four arbitrators by means of a mutcha- 
llika dated December 14, 1886. By the 
time this mutchallika was executed, 
two of the sons of Pammadi, Kanthu 
Hegde and Monu Hegde had died. At 
that time, in the kutumba there were 
only two santhathi kavaru viz. Pam- 


? 
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makke and Dejappe and one nissantha- 
thi kavaru namely Manjappa Hegde in 
existence (reference to santhathi 
kavaru and nissanthathi kavaru is as 
defined in the Act). The arbitrators 
divided the kutumba: properties into 
two parts: one part was allotted to the 
share of Pammakkes Kavaru and the 
other part to Dejappes Kavaru and 
Manjappa Hegde. Manjappa Hegde was 
clubbed along with the kavaru of De- 
jappe (reference to kavaru is as defin- 
ed in the Act). On June 14, - 1953, all 
the members of the kavaru of Pam- 
makke brought a suit-for partition of 
the suit properties under S. -35 of the 
Act. The appellants and some other 
members of the kavaru of Dejappe 
resisted the suit mainly on the ground 
that the kutumba had been partitioned 
under Ex. A-2, They contended that 
the said document either -evidences a 
partition or at any rate the arrange- 
ment made thereunder isa deemed 


partition coming within the scope of 


S. 36 (6) of the Act. The -trial court 
came to the conclusion that under the 
Award in question the kutumba pro- 
perties were partitioned. Alternatively 
it held that Ex. A-2 is covered by Sec- 
tion 36 (6). In appeal a Division Bench 
of the High Court of Mysore reversed 
the judgment and décree of the trial 
court. It held that Ex. A-2 does not 
evidence a partition. It further came 
to the conclusion that the same is not 
covered by S. 36 (6). as Ex, A-2 was 
_ an award decree and not a mere award. 
Dissatisfied with the judgment of the 
High Court, defendants 34 and 35 have 
brought this appeal. . l 


4. The findings of the High 
Court as regards the true nature of 
Ex. A-2 were challenged before us on 
behalf of the appellants by Mr. K. N. 
Bhatt. Before proceeding to consider 
the contentions of the parties, it is 
necessary to refer, in brief, to the cus- 
tomary aliyasantana law. Under that 


law inheritance is traced through the 


female line. Under that law, as inter- 
preted by courts partition was imper- 
missible except with the consent of 
all the adult. members of the family. 
The senior most member of the family 
be it a male ora female was a Yejman 
or Yejmanthi of the family. With the 
passage of time, the members of the 
aliyasantana kutumbas increased and 
kutumbas became unwieldy and joint 
living became intolerable. In order to 
mitigate these difficulties, three types 


_ ance. 
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of arrangements came to be made in 
those kutumbas. By and large the 
Yejman or Yejmanthi of the family. 
made maintenance allotments (‘main- 
tenance’ under the aliyasantana is a 
mode -of, participation in the family 
properties). This type of arrangement 
was purely temporary in character. It 
was open to the Yejman or Yejmanthi 
to resume the properties allotted for 
maintenance to the junior members 
and make -alternative arrangements for 
their maintenance. Another type of 
arrangement that came to be made was 
permanent arrangement. for mainten- . 
This was ordinarily done on 
kavaru basis. Under this arrangement, 
jointness. of the family was kept intact 
but arrangement was made for sepa- 
rate living and separate management 
of kutumba properties on a permanent 
basis, Such ‘arrangements ordinarily 
were not capable of being disturbed 
except with the consent of all the adult 
members of the kutumba. Lastly there 
are few cases of partition with the con- 
sent or concurrence of all the adult 
members of the. kutumba. Hence when 
the Act came into force in addition to 
joint living by the members of kutum-~ 
bas,. aforementioned types of arrange- 


. ments : were in existence in various 


kutumbas. . Under S..35 of the Act 
power was given to kavarus, santhathi 


or nissanthathi.to claim partition : buf 


those permanent arrangements which 
came within the scope of S.-36 (6) were 
deemed tobe partitions despite the fact 
that under those: arrangements the 
jointness. of the kutumba was kept in- 
tact. In. Gummanna Shetty v. Naga- 
veniamma, (1967) 3 SCR 932 = (AIR 
1967 SC .1595), this Court while deal- 
ing with an arrangement in a aliyasan- 
tana family entered into in the year 


1900 observed: 


“In 1900, when this deed was exe- 
cuted, one or more members of a joint 
family governed by the Aliyasanthana 
law of inheritance had no- right to 
claim partition of the joint family pro- 
perties but by a family arrangement 
entered into with the consent of all its 
members, the properties could be divi- 
ded and separately enjoyed. In such 
families, an arrangement for separate 
possession and enjoyment without 
actual disruption of the family was 
common. An arrangement for separate 
enjoyment did not effect a disruption 
of the family, unless it completely ex- 
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tinguished the. community of interest in 
the family properties.” | 

5. Analysing the scope of S. 36 
(6), this Court, approving the decision 
of the Madras High Court in Kaveri v. 
Ganga Ratna, 1956-1: Mzd LJ 98, held 
that the following conditions should be 
satisfied before a document can þe 
considered as coming- within the scope 
of S. 36 (6): i 

1. there is a registered family set- 
tlement or award; - 

2. all the major members of the 
kutumba are parties to Ït; 

3. the whole of the kutumba pro- 
perties have been or were intended or 
purport to have been distributed under 


it; and l 


4. the distribution is among all the 


kavarus of the kutumba for their sepa- 
rate and absolute enjoyment in perpe- 
tuity. : l l 

6..  -There is no difficulty about 
temporary arrangements for mainten- 
ance. These arrangemerts could not 
come in the way of effecting partition 
in a kutumba. Similarly’ if the joint- 
ness of the kutumba hac been disrupt- 
ed, there is no question cf claiming any 
partition as there is no kutumba in 
existence. The application of S. 36 (6) 
arises only when the case does not fall 
either under the first category or- the 
second. In construing Earars (agree- 
ments) evidencing permanent arrange- 


ments, we must bear in mind the ordi- ; 


nary principles of constriction of docu- 
ments. The first is that tne whole docu- 
ment must be read and construed. The 
court must have regard zo the declared 
object of the document which is often 
contained in the preamble but the title 
given to a document is not conclusive. 
It is observed ini Mr. Sundara Ayyar’s 
Malabar Law-that “arrangements for 
maintenance will not ordinarily be 
viewed as permanent arrangements 
though it is not impossizle that there 
should be such arrangements. Divisions 
for enjoyment short of partition that are 
sometimes entered into are 
character.” l 

7. The characteristics of such. do- 
cuments were considered exhaustively 
by Somayya J. in Ammalu Amma v. 
Vasu Menon, AIR 1944 Mad 108. There- 
in the learned Judge observed: > . 

“No doubt it may not be common 
but if on a.reading of tae entire docu- 
ment, there are clauses which are en- 
tirely inconsistent with an out and out 


of this j 
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partition, the Courts are bound to 
construe the document as a maintenance 


` arrangement even though it is stated to 


be .a permanent arrangement.” 

8. Bearing in mind the princi- 
ples enunciated -by a long chain of 
decisions, we shall first examine whe- 
ther. Ex. A-2 can be considered as a 
document affecting partition. In con- 
sidering. that question we have.to pri- 
marily see whether in Ex. A-2, there 
are clauses which are entirely incon- 
sistent with an out and out partition. 


9, Ex. A-2 came to be render- 


.ed onthe strength of a mutchallika 


executed by most of the members of 
the kutumba in favour of three arbi- 
trators on December 14; 1886, because 
of the dispute: that had -arisen in the 
family about the enjoyment of the 
kutumba properties. Ht is also clear 
from that mutchallika that some mem=- 
bers of the family had serious com- 
plaints against the Yejman of the fami- 
ly, Adu Hegde. The mutchallika au- 
thorised the arbitrators to decide the 
disputes that had arisen “in accord- 
ance with our “Aliyasanthana Kattu”, 
in a manner which you deem fit”. 
‘Aliyasantana Kattu’ i.e. Aliyasantana 
law of inheritance did not provide, as 
mentioned earlier, for compulsory 
partition. The arbitrators undoubted- 
ly came to the conclusion that it was 
difficult for the large family to live to- 
gether. It is also clear from the award 
that the parties had agreed to “enjoy 
kutumba properties by living separate- 
ly”. They: had also agreed for the 
separation. (vingada) of the kutumba 
properties. As per the authority given 
to the arbitrators, the arbitrators were 


“not required to divide kutumba pro- 


perties on. kavaru basis. They could 
have put together some members of 
one kavaru with some members of 
another Kavaru. But the arbitrators 
thought “that if the members of two 
Kavarus are mixed together, in future 
the properties would be spent, on ac- 
count of mutual disputes existing þe- 
tween them, and that unless the res- 
ponsibility of income and loss in the 
Kavaru,.is pinned on the Kavaru hav- 
ing more members, to some extent, all 
the members will not bestow labour 
properly.” 

10. That was the reason why 
they divided-the properties primarily 
between two kavarus. It is true that 
the arbitrators divided the family debts 
into two parts and each. kavaru_ was 
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asked to discharge the then existing 
debts from out of the income of : the 
properties that were allotted to its 
shares. But at the same time Adu 
Hegde continued to be-the Yejman of 
the entire kutumba. Members of each 
kavaru were prohibited. from incurring 
debts on behalf of the kutumba. Fur- 
ther till the existing debts were dis- 
charged, the members of _Pammakke 
kavaru were asked to “show accounts 
in- respect of their income and expen- 
diture” to Adu Hegde. Exh. A-2 fur- 
ther says that “the members of the 
kutumba should live in different 
houses, by bestowing labour and with- 
out quarrelling with each other as pro- 
per arrangements were made for the 
maintenance of the kutumba without 
disrupting its oneness”. From this clause 
it is clear that the kutumba was not 
disrupted. The document further pro- 
vides “both the Kavarus should to- 
gether conduct “Havyas Kavyas” and 
auspicious functions”. The foregoing 
clauses clearly show that Ex. A-2 did 
not disrupt the Kutumba though un- 
doubtedly it made provision for the 
separate living of the Kavarus, and for 
the separate enjoyment of the proper- 
ties allotted to them. For. these reasons 
we are in agreement with the High 
Court that Ex. A-2, does not evidence 
a partition. The terms of Ex. A-2 are 
not similar to those that came up for 
consideration before the Madras High 
Court in Appa v. Kachai Bayyan Kutti, 
AIR 1932 Mad 689 or those that came 
up for decision by that High Court in 
Mudara v. Muthu Hengsu, AIR 1935 
Mad 33. Each document has to be con- 
strued on its own terms. Terms of any 
two documents rarely, if at all are 
identical. Hence the construction plac- 
ed on. a particular document can 
hardly govern the construction of an- 
other document. There is no dispute 
as regards the principles governing the 
construction of documents. 

11. This takes us to . the 
question whether Ex. A-2 is covered 
by S. 36 (6). That section reads: 

“A registered family settlement 
(by whatever name called) or an award 
to which all the major members of a 
kutumba are parties and under which 
the whole of the kutumba properties 
have been or were intended to be dis- 
tributed, or purport to have been dis- 
tributed, among all the kavarus of the 
kutumba for their separate and abso- 
lute enjoyment in perpetuity, shall be 
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deemed to be a partition of the kutum- 
ba properties notwithstanding . any 
terms to the contrary in such settle- 
ment or award.” 


12. Evidently the legislature 
wanted to deem certain deeds under 
which perpetual arrangement had been 
made in the past for the maintenance 
of all the kavarus of a kutumba as 
partitions. The requirements of S. 36 
(6) have been laid down by this Court 
as seen earlier in Gummanna Shetty’s 
case, (1967) 3 SCR 932 = (AIR 1967 
SC 1595) (supra). Therefore all that 
we have to see is whether the tests 
laid down by this Court in that deci- 
Sion are satisfied. The High Court 
having ccme to the conclusion that the 
first test was not satisfied rejected the 
contention of the plaintiffs that the 
deed Ex. A-2 comes within the scope 
of S. 36 (6). It came to the conclusion 
that. an award decree is not an award 
within the meaning of S. 36 (6). In 
arriving at that conclusion, it relied on 
the decision of that Court in Paramesh- 
wari Hengsu, v. Venkappa Shetty, 
(1961) 39 Mys LJ 686. Parameshwari 
Hengsu’s case (supra) first came up for 
hearing before a Division Bench con- 
sisting of Sadasivayya and Mir Iqbal 
Husain JJ. Sadasivayya J. held that 
the expression “award” in S. 36 (6) does 
not take in an award decree. But Iqbal 
Husain J. differed from that view and 
opined that the term “award” includes 
also an award decree. In view of that 
difference of opinion, the question whe- 
ther the expression “award” includes 
an award decree was referred to Som- 
nath Iyer J. That learned Judge agreed 
with the view taken by Sadasivayya J. 
The decision in Parameshwari Hengsu’s 
case, (1961) 39 Mys LJ 686 (supra) was 
binding on the Bench which heard this 
case. Hence naturally that controversy 
was not again gone into by the High 
Court in this case. The learned Counsel 
for the appellants challenged the cor- 
rectness of the decision of the Mysore 
High Court in Parameshwari Hengsu’s 
case, (1961) 39 Mys LJ_ 686 (supra). He 
contended that the expression “award” 
in S.-36 (6) includes also an award 
decree. He urged that in the casé of an 
award decree, the court merely ac- 
cepts the award made and makes it a 
decree of the court and hence award 
decrees have also to be considered as 
awards for the purpose of S. 36 (6). In 
examining the correctness of the con- 
clusion reached by the Mysore High 
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Court in Parameshwari Eengsu’s case, 
(1969) 39 Mys LJ 686 (supra), we must 
first examine the principle underlying 
S. 36 (6). As mentioned earlier, the 
legislature was. evidently anxious not to 
disturb certain permanent arrange- 
ments made in the kutumbas either by 
means of any registered family settle- 
ments or by awards. That being the 
case one fails to understend why the 
legislature should be heli to have ex- 
cluded from the scope of S. 36 (6) 
award decrees while bringing within 
its scope awards. Dealing with this as- 
pect both Sadasivayya J. and Somnath 
Iyer J. opined that “it is possible that 
with a view not to` disturb finality 
resulting from a decree (of whatever 
kind) that the legislature intentionally 
refrained from referring to decrees in 
sub-s. (6) thereby confiring the scope 
of that sub-section only to the regis- 
terad family settlements and awards 
expressly mentioned therein. If that 
be so, no court would be justified in 
equating. an award to the decree pass- 
ed on it.” 

13. This reasonins appears to 
us to be fallacious. It must be remem- 
bered the only decrees that could 


possibly have been included within the ` 


scope of S. 36 (6) was award decrees. 
We have earlier noticed that compul- 
sory partition was not permissible 
under the aliyasantana law. Hence 
there could not have bezn any parti- 
tion decrees, nor could there have been 
decree making permanen: arrangements 
in the matter of enjoyment of kutumba 
properties in Aliyasantana kutumbas. 
We can think of no decree re- 
culating the affairs of Kutumba which 
cannot be disturbed undar the Act. We 
agree with those learned judges that 
the principle underlying S. 36 (6) was 
not to disturb the finality of arrange- 
ments made. That very principle runs 
counter to the reasoning adopted by 
those learned judges. [If permanency 
of an arrangement is the principle 
underlying S. 36 (6) that permanency 
should be available in a larger mea- 
sure to an award decree. On the other 
hand if the view taken by those learn- 
ed judges is correct, while S. 36 (6) 
provides permanency fo? some awards, 
no such permanency is available to any 
award decree. Parties could enforce 
partition ignoring awarc decrees while 
they are bound by awards. This could 
hardly have been the intention of the 
legislature. There is yet another com- 
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pelling reason not to accept the majo- 
rity view in Parameshwari Hengsu’s 
case, (1961) 39 Mys LJ 686 (supra). 
After the coming: into force of the 
Arbitration Act, 1940, all awards had 
to be compulsorily made decrees of the 
courts if they were to have any force. 
The Act came into force in 1949. Many 
awards coming within the scope of 
S. 36 (6) would have been made be- 
tween 1940 and 1949. The legislature 
would not have denied to those awards 
the benefit of S. 36 (6). The basis of 
every award decree is an award. Evi- 
dently the legislature by using the ex- 
pression “award” -intended to include 
both. awards simpliciter as well as 
awards which had been made the 
decrees of courts. Whether we consider 
the principle underlying S. 36 (6) or 
the Janguage of S. 36 (6), we see no 
justification to exclude award decrees 
from the scope of S. 36 (6). In our opin- 
ion Parameshwari Hengsu’s case, 
(1961) 39 Mys LJ 686 (supra) in so far 
as it interpreted S. 36 (6) has not been 
correctly decided. But that conclusion 
of ours does not help the appellants. 
One of the conditions that are neces- 
sary to be satisfied before a deed can 
be deemed to be a partition under Sec- 
tion 36 (6) is that it must be shown 
that all the major members of the 
kutumba were parties to it. Admitted- 
ly Brahmiah did not join the mutchal- 
lika A-1 on the strength of which Ex. 
A-2, was rendered. In other words he 
was not a party to the award. But it 
was said on behalf of the appellants, 
the same view was taken by the learn- 
ed trial judge that Brahmiah had ac- 
quiesced in the arrangements made 
under Ex. A-2. A person by merely 
submitting-to an arrangement made 
may be bound by the arrangement but 
thereby he does not become a party to 
the arrangement. Herein we are deal- 
ing with a deemed partition and not an 
actual partition. Before an arrangement 
can be deemed to be a partition under 
S. 36 (6), all the conditions prescribed 
under that provision should be fully 
satisfied. In such a case, substantial 
compliance with the provision is not 
sufficient, 


14. As we are of the opinion 
that all the major members of the 
kutumba were not parties to Ex. A-2, 
it is not necessary to examine whether 
the remaining conditions prescribed 
under S. 36 (6) were satisfied. 
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15. In the result this appeal 
fails and.the same is dismissed. But in 
the circumstances of the case, we direct 
the parties to bear their own costs in 
this Court. l 

l ‘Appeal dismissed. 
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The Special Land Acquisition Offi- 
cer Hosanagar, Appellant v. K. S. Rama- 
chandra Rao and others, Respondents. . 

. Civil Appeal No. 721: of 1967, D/- 
26-4-1972. oo. 3 Ea 

. INDEX NOTE: (A) Land Acquisi- 
fion Act (1894), 
lands — Grant on condition to-surren- 
der without compensation—In spite of 
the condition, lands notified ‘under 
S. 4 for acquisition and compensation 
payable to grantee determined , — 
Grantee was entitled to compensation. 


BRIEF NOTE: (A) Where ‘certain . 
Government lands were granted to the ` 


respondents subject to the condition 
that if it became necessary for Govern- 
ment to take possession of the lands 
for any public purpose, then no com- 
pensation would be paid to them and 
despite that condition, the Government 
notified those lands. for acquisition 
under S. 4, and the’Land Acquisition 
Officer valued the rights of the respon- 
dent in the lands acquired and deter- 
mined the compensation payable to the 
respondents, the view that the respon- 


dents are not entitled to any compen- 
sation in respect of the lands acquired l 


cannot be sustained: Whether the 
valuation made by the Land Acquisi- 
tion Officer is correct or not cannot. be 


gone into in the land acquisition ‘pro- - 
ceedings; AIR 1968 SC 1045, Affirming - 


1964 (2) Mys LJ 287, Relied on. 
(Para 2) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1045 = (1968) 2 SCR 
892, Special Land Acquisition 
and Rehabilitation Officer, Sagar 

_ v. M. S. Seshagiri Rao 

(1964) 2 Mys LJ 287, M. S. Seshagiri 
Rao v. The Special Land Acquisi- 
tion and Rehabilitation Officer 1, 2 

PS A a erie a oe Pea 


*(Civil Revn. Petn. No. 673 of 1965, 
D/- 28-10-1966 — Mys.) : 


' GP/GP/C852/72/VBB 


S. 18 — Government 


A. L. R- 


Mr. M. Veerappa, Advocate, for 
Appellant; Mr. R. B. Datar, Advocate, 
for Respondent No. 1. 


. _, The Judgment of the Court was 
delivered by T | 


_ HEGDE, J..— This appeal has 
been brought up by Special Leave by 
the Special Land Acquisition Officer, 
S. V. H. Electric Project, Shimoga Dis- 
trict. The lands acquired under the 
present proceedings were’ originally 
Government lands. They had been 
granted to the Respondents subject to 
the condition that if it becomes. neces-° 
sary for Government to take possession 
of the lands for any public purpose 
then no compensation will be paid to 
them. Despite that condition the Gov- 
ernment notified these lands for acqui- 
sition ‘under Section 4 of the Land 
Acquisition Act. During the land acqui- 
Sition proceedings, the Respondents. 
claimed compensation for the lands in 
question. The Land Acquisition Officer 
valued the compensation payable to 
the Respondents at Rs. 19,265.37 paise 
but he declinéd to make an Award in 
respect of the same in view of the con- 
dition attached to the original grant. 
Thereafter the matter was referred to 
the Additional District Judge Shimoga 
under -Section 18 of the Land Acquisi- 
tion Act, at the instance of the Respon- 
dents. The learned District Judge came 
to the’ conclusion that the Respondents 
were entitled to get the compensation 


determined by the Land Acquisition 


Officer. Aggrieved by that decision, the 
Appellant went up in revision to the 
High Court of Mysore. The High Court 
of Mysore following the decision of 
that Court in M. S. Seshagiri Rao v. 
The Special Land Acquisition and Re- 
habilitation Officer, ( 1964) 2 Mys LJ 
287 dismissed the revision petition. The 
decision in Seshagiri Rao’s case, (supra) 
has been substantially affirmed: by this 
Court in Special Land Acquisition and 
Rehabilitation Officer, Sagar v. M. S. 
Seshagiri Rao, (1968) 2 SCR 892 = 
(AIR 1968 SC 1045). 


2. Mr. M. Veerappa, the learn- 
ed Counsel for the State of Mysore, 
contends that the Land Acquisition © 
Officer had not assessed the compensa- 
tion payable for the rights of the Res- 
pondents in the lands acquired. Accord- 
ing to him the Land Acqui ition Offi- 
cer merely estimated the value of the 
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lands acquired. He cortends that the 
Respondents are not entitled to the 
entire value of the lands acquired, but 
that they are entitled only to the value 
of their rights in those lands as held 
by this Court in Seshagiri Rao’s_ case, 
(1964) 2 Mys LJ 287 (supra). We have 
gone through the Award made by the 
Land Acquisition Officer. The Land 
Acquisition Officer appears to have 
valued the rights of the Respon- 
dents in the lands acquired. Whe- 
ther the valuation made by him 
is correct or not cannot be gone 
into these proceedings. The appel- 
lant is bound by the valuation 
made by the Land Acquisition Officer. 
The view taken by the Land Acquisi- 
tion Officer that the Respondents are 
not entitled to any compensation in 
respect of the lands acquired cannot be 
sustained in view of th:s Court’s deci- 
sion in Seshagiri Rao’s case (supra). ` 
3. In the resul this appeal 
fails and the same is dismissed with 


costs. 
Appeal dismissed. 
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Ramnarain Singh and others, Ap- 
pellants v. State of Bihar, Respondent. 
Criminal Appeal Mo. 63 of 1968, 
D/- 28-7-1972. 
| INDEX NOTE: (A) Criminal P. C. 
(1898), S. 107 — Court could drop pro- 
ceedings by taking into account subse- 
quent events. 


l BRIEF NOTE: Proceedings under 
S. 107, Cr. P. C. can cont-nue despite the 
fact that the period for which the bond 
was required to be exscuted expired. 
But the Court is not precluded from 


taking into account the subsequent 
events. If the material on record dis- 
closes that because of the happening 


of a subsequent . event the danger of 
breach of peace has disppeared, the 
Court can drop the proceedings and 
discharge the person prcceeded against. 
If the Court finds that since the date 
of incident complained, a very long 
period (in the present case thirteen 


"(Criminal Revn. No. 982 of 1967, D/- 
10-7-1967 — Pat.) 
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years) has elapsed during the course of 
which nothing untowards has happen- 
ed, Court may well draw the inference 
that the danger of breach of peace has 
vanished. Criminal Revn. No. 932 of 
1967, D/- 10-7-1967 (Pat), Reversed. 


(Paras 6, 7) 

INDEX NOTE: (B) Criminal P. C. 
(1898), S. 107 — Object of sec- 
tion is preventive and not 


penal — Power should be exercised in 
accordance with law. (Para 5) 


Mr. U. P. Singh, Advocate, for Ap- 
pellants: Mr. N. S. Bindra, Sr. Advocate, 
(Mr. R. C. Prasad, Advocate with him), 
for Respondent. 


The Judgment of the Court w 
delivered by 


KHANNA, J. :— This is an appeal 
by special leave by Ram Narain Singh 
and six others against the judgment of 
Patna High Court, whereby their re- 
vision petition was dismissed in limine- 

2; There was a dispute between 
the appellants on the one side and Ram 
Prasad and others on the opposite side 
in respect of plot No. 23 situated in 
village Beayapur in District Patna. 
Proceedings under Section 144 of the 
Code of Criminal] Procedure were taken 
in September, 1958 because of that dis- 
pute. In October, 1959 dispute again 
arose between the parties because of 
the alleged braking of the idol of 
Durga by some of the appellants. The 
idol was. stated to have been installed 
by Ram Prasad. The breaking of the 
idol gave rise to a criminal case against 
Ram Narain Singh and Arjan Singh. 
The accused were, however, stated to 
have been acquitted in that case. On 
May 7, 1959 Ram Prasad filed an appli- 
cation before the Sub Divisional Magis- 
trate Dinapur against the appellants 
and some others for taking action 
under Section 107 of the Code of 
Criminal Procedure. In that applica- 
tion it was stated that there was a 
mango crop in the land of Ram Prasad 
and the appellants and their companions 
wanted to cause loss to Ram Prasad. 
The appellants, it was further stated, 
used to carry lathis and held out 
threats to Ram Prasad. The learned 
magistrate sent that application to the 
police. The police then submitted a 
report: and two cross cases were start- 
ed against the opposite parties under 
Section 107 of the Code of Criminal 
Procedure. Notices were thereafter is- 
sued to the parties to furnish bond. The 
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appellants denied the allegations 
against them and stated that they were 
peace loving citizens. They denied hav- 
ing held out any threat to Ram Prasad 
or having removed his mango fruits. 
The learned magistrate ordered the ap- 
pellants to furnish bonds in the sum of 
Rupees 2,000 with two sureties each for 
the same amount for one year, and in 
default to undergo simple imprisonment 
for a period of nine months. 


3. On appeal the Additional 
Sessions Judge Patna reduced the 
amount of bond to Rupees 1,000 with 
two sureties of Rupees 500 each for a 
period of one year. In default each 
of the appellants was ordered to under- 
go simple imprisonment for a period 
of nine months. The appeal of one 
Arjan Singh, who had also been order- 
ed to be bound down, was allowed. 
The High Court dismissed in limine 
the Criminal revision filed by the ap- 
pellants. 


4. Mr. U. P. Singh on behalf of 
the appellants has contended in this 
Court that as the matter relates to the 
year 1959, it would not be proper to 
bind down the appellants in the year 
1972. It is pointed out that because of 
the stay orders granted by the different 
Courts, no bond has so far been furnish- 
ed by the appellants. As against that, 
Mr. Bindra on behalf of the State has 
urged that this Court should not inter- 
fere with the order of the Courts be- 
low. 


Under Section 107 of the 


Code of Criminal Procedure, a Presi- 
dency Magistrate, District Magistrate, 
Sub-divisional Magistrate or Magis- 
trate of the first class may require a 
person to show cause why he should 
not be ordered to execute a bond, with 
or without sureties, for keeping the 
peace for a period not exceeding one 
year as the Magistrate thinks fit to fix, 
if such Magistrate is informed that the 
said person is likely to commit breach 
of peace or disturb public tranquillity 
or to do any wrongful act that may 
occasion breach of peace, or disturb 
public tranquillity and 
trate is further of the opinion that 
there is sufficient ground for proceeding 
against that person. The underlying 
object of the section is preventive and 
not penal. The section is designed to 
enable the magistrate to take measures 
with a view to prevent commission of 
offences involving breach of peace or 


if the Magis- 


A. I. R. 
disturbance of publie tranquillity 


Wide powers have been conferred on 
the magistrates specified in this section 
and as the matter affects the liberty o 
the subject who has not been found 
guilty of an offence, it is essential that 
the power should be exercised strictly 
in accordance with law. 

6. The question with which we 
are concerned in this appeal is whether 
because of an incident which took place 
in 1959, the appellants should be com- 
pelled in 1972 to furnish bonds for 
keeping the peace, for that would be 
the necessary consequence of the dis- 
missal of the appeal. We may at the 
outset state that we find it difficult to 
accede to the submission made by Mr. 
Singh that once the period for which © 
bond was ordered to be executed has 
expired, the order becomes nugatory 
and the proceedings under Section 107 
of the Code of Criminal Procedure 
must be dropped. The - proceedings 
under Section 107 of the Code, in our 
opinion, can continue despite the fact 
that the period for which the bond 
was required to be executed has expir- 
ed. To hold otherwise would lead to 
the result that the proceedings under 
the section would have to be dropped 
if the person proceeded against succeeds 
in protracting the proceedings, even 
though the apprehension of breach of 
peace or disturbance of public tran- 
quillity still persists. At the same time, 
the Court is not precluded from taking 
into account the subsequent events. If 
the material on record discloses that 
though there was a danger of breach of 
peace at one time, because of the 
happening of subsequent event the 
danger of breach of peace has dis- 
appeared, the Court can drop the pro~ 
ceedings and discharge the person pro- 
ceeded against. Even in the absence 
of some positive evidence of reconcilia- 
tion between the opposite parties, if 
the Court finds that since the date of 
incident complained of, a very long 
period has elapsed during the course of 
which nothing untoward has happen- 
ed, the Court may well draw the in- 
ference that the danger of breach of 
peace has vanished. 


T. In the present case the pro- 
ceedings against the appellants were ini- 
tiated in 1959. The proceedings relate 
to an incident also of 
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prehension of breach of peace. In the 
context of the above circumstances, we 
are of the opinion that it would not be 
expedient or essential to compel the 
appellants to execute bonds under Sec- 
tion 107 of the Code. of Criminal Pro- 
cedure in the year 1972. We, there- 
fore, accept the appeal and discharge 
the appellants, ~ 


Appeal accepted. 
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Civil Appeals Nos. 323-332, 1312 
and 1174 of 1969. 

M/s. B. G. Somanra & Sons ete, 
Appellants v. State of Andhra Pradesh 
& others, Respondents. l 


Civil Appeal No. 1518 of 1970 


M/s. Nav Swadeshi Oil Mill & 
Refinery Jadocherla, Appellant v. Com- 
mercial Tax Officer, Manaboobnagar & 
another, Respondents. 


Civil Appeal- No. 2117 of 1970 


Sree Rama Trading Co. & others, 
‘Appellants v. State of Andhra Pradesh 
& others, Respondents. 

Civil Appeals Nos. 323-332, 1312 
and 1174 of 1969, 1518 ard 2117 of 1970, 
D/- 21-7-972. 


INDEX NOTE: (A) 


_ Andhra Pradesh General Sales Tax 
Act (6 of 1957), Schedule DI, Item 6 — 
validity — No contravention of Sec- 
tion 15 (a) of Central Sales Tax Act — 
(X-Ref. :— Central Sales Act, (1956), 
S. 15 (a)). 


BRIEF NOTE: (A) 


The last dealer and the miller who 
purchases groundnut presumably to 
convert it into other products are plac- 
ed on equal footing under Item 6. 
There is no possibility af double taxa- 
tion or of taxation of the same product 
at more than one point cf purchase. It 
does not contravene the provisions of 
Section 15 (a) of the Central Sales Tax 
Act and cannot be declared invalid on 
that ground. AIR 1972 SC 51, Fol- 
lowed. (Para 5) 
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' B. G. Somanna v. State of A. P. (Beg J.) 


[Prs. 1-2] S. C. 2227 


Cases Referred: Chronological Paras 
ATR 1972 SC 51 = 1972 Tax 

LR 1601, Sri Venkateswara 

Rice, Ginning & Groundnut 

Oil Mill Contractors Co. v. 

State of A. P. è 4 


<- The following Judgment of the 
Court was delivered by E 


.BEG, J. :— In these appeals by 
Certificate only one question of law has 
been argued. It may be formulated 
as follows: 


“Is any part of the provisions 
of Item 6 of Schedule ITI of the Andhra 
Pradesh General Sales Tax Act (6 of 
1957) (hereinafter referred to as ‘the 
Act’) relating to the point of levy void 
for contravening Section 15 (a) of the 
Central Sales Tax Act, 1956?” 


Each of the appellants before us is 
a miller and one of a large number of 
such millars who ‘had applied to the 
High Court of Andhra Pradesh, under 
Article 226 of the Constitution, for a 
Writ of Prohibition against proceed- 
ings for assessment of Sales Tax taken 
on the strength of an’ allegedly void 
provision of law. The validity of 
Item 6 of Schedule III of the: Act was 
challenged on a number of grounds in 
the High Court which need not be 
mentioned here as the only ground 
which has been argued before us is 
covered by the question formulated 
above. 


2. It may be mentioned that 
none of the appellants set out facts 
showing the nature of the demand 


‘in the proceedings under the Act against 


them, or, the extent, if any, to which 
each petitioner, who is a miller, regis- 
tered also as a dealer under the Act as 
well as under the Central Act, sell 
groundnuts, or, whether groundnuts 
were purchased specifically only. for 
purposes of crushing them and con- 
verting them into oil or into any other 
product or for the purpose of sale as 
well. They have merely questioned the 
validity of Item 6 of Schedule III of 
the Act by reason of alleged conflict 
with Section 15 of the Central Act so 
that all we need do is to set out the 
two provisions and give our reasons for 
our conclusions. We have already dis- 
missed the appeals after hearing them. 
We now proceed to record our reasons. 

Item 6 of Schedule HI reads as 
follows: 
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Description Point of levy. 


Rate of 
of goods, tax 











When purchased by 3 naya 
a millar other than paise 
a decorticating miller in the 
in the State at the rupee 
point of purchase 

by such miller, and. 

fin-all other cases af 

the point of purchase 


Groundnuts. 


by the last dealer 
who buys in the 
State.” 


Groundnuts have been declared as 
goods of special importance in inter- 
State trade or commerce under Sec- 
tion 14 of the Central Act, Section 15 
of the Central Act lays down: 


“15. Every sales tax law of a State 
shall, in so far as it imposes or autho- 
rises the imposition of a tax on the sale 
or purchase of declared goods, be sub- 
ject to the following restrictions and 
conditions, namely: l 

(a) the tax payable under that law 
in respect of any sale or purchase of 
such goods inside the State shall not 
exceed three per cent of the sale or 
purchase price thereof, and such tax 
shall not. be levied at more than one 
stage; l | 

(b) where a tax has been Ievied 
under that law in respect of the sale or 
purchase inside the State of any declar- 
ed goods and such goods are sold in the 
course of inter-State trade or com- 
merce, the tax so levied shall be re- 
funded to such person in such manner 
and subject to such conditions as may 


- be provided in any law in force in that 


State,” - 


It may be mentioned that, in so 
far as the rate of tax specified in 
Item 6. Schedule III of the Act is con- 
cerned, the Andhra Pradesh High Court 
had itself given some relief to the ap- 
pellants on the ground that the defini- 
tion of turn-over under the Act could 
include what is more than the sale 
price as defined by the Central Act, so 
that the rate may exceed the limit im- 
posed by Section 15. (a) of the Central 
Act. We are, therefore, no longer con- 
cerned with the question of rate but 
only with that part of Item 6, Sche- 
dule III, which ` makes millers -other 
than decorticating millers liable to 
pay the . tax when they purchase 
groundnuts. 


3. It is contended -that the 
groundnuts purchased by the appellants 
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would be taxed at the point of purchase 
by them and also again in the hands 
of “last dealers” to whom they may 
sell. The short answer to this argu- 
ment could be that the validity of the 
levy of a tax upon a purchase by a last 
dealer could be questioned by one of 
the appellants only if he was being 
taxed as a last dealer and not as a 
miller. It is apparent that they are 
being taxed at the point of purchase by 
them as millers only. When they pur- 
chase groundnuts as millers they do 
so presumably in order to convert the 
groundnuts into another product alto- 
gether, and they would, therefore, pre- 
sumably be last purchasers of ground- 
nuts as “groundnuts”. They may be 
Selling their products in forms other 
than groundnuts. The appellants are, 
however, not questioning the validity 
of a tax upon any sales of these other 
products. They are questioning the 
validity of the tax on groundnuts pur- 
chased by them. They submit that 
only one point of taxation can be pro- 
vided for these sales by a State law. 
We will, therefore, consider this 
ground. 


4. Tt is clear to us that, in such 
cases, the liability to pay tax, which is 
a tax on purchase, falls only at one 
point. In fact, the question raised be- 
fore us seems to us to be covered by a 
decision of this Court on Item 6 of 
Schedule III in Sri Venkateswara Rice, 
Ginning & Groundnut Oil Mill Con- 
tractors Co. v. The State of A. P., AIR 
1972 SC 51 where this Court said at 
page 53: : 

“None of the assessees before us is 
a decorticating miller. Hence we have 
to see whether the purchases of ground- 
nut made by them did not become tax= 
able as soon as they made those pur- 
chases. It is now well settled that even 
under the Sales Tax Laws, the charge 
in respect of a sale or purchase becomes 
effective as soon as the sale in the case 
of purchase tax is made, though the 
liability of the dealer can be computed 
only at the end of the year. The in- 
curring of the charge is one thing and 
its computation is a totally different 
thing. Hence the turnover relating to 
the purchases with which we are con- 
cerned in these appeals became charg- 
ed with the liability to pay tax as soon 
as those purchases were made by the 
assessee-millers. To restate the position 
whenever a miller purchases ground- 
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nut, the turnover relating to that pur- 
chase become exigible to tax subject 
to such exemptions as may be given 
under the Act. This means that as 
soon as a first miller purchases ground- 
nut, the turnover relating to that pur- 
chase, the question of exemption apart, 
becomes liable to tax. This is also the 
view taken by the High Court”. 

It may be mentioned here that, in 
the above mentioned case, the assessees 
had already been taxed and one of the 


arguments advanced there was that the - 


part of the taxed turncver which was 
sold by the assessee miller to other 
millers should be excluded because it 
was not dealt with by him as a miller 
but as a dealer who was not the last 
purchaser. This Court said: 

“The next argument advanced on 
behalf of the assessees is that in the 
case of some of the assessees a part of 
the groundnut purchased had been 
sold to other millers; hence in those 
cases, the assessees musi be taxed only 
in respect of that part of the turnover 
which relates to groundnut which they 
had crushed for extracting oil and 
in the case of remaining part, it is the 
last dealer who purchased the same 
should be taxed. This contention again 
is unacceptable. As mentioned ear- 
lier the event which attracted tax 
is the act of the miller purchas- 
fng groundnut and not his act of 
crushing the groundnut purchased or 
dealing with that grcundnut. in any 
other manner. We have earlier 
mentioned that very act of purchase 
by a miller attracts the liability to pay 
tax under Section 5 read with Sche- 
dule 3, Item 6. This subsequent dealings 
in those goods become irrelevant. In 
none of the cases before us it.was shown 
that any of the assessees had purchased 
groundnut with a view to sell them. 
Hence we need not go into the question 
as to what would be the position in law 
where a miller purchases some ground- 
nut for milling and the rest for sale”. 

In the cases before us also 
we need not consider the position of a 
miller who purchases some groundnuts 
for milling and the rest for sale. It 
is clear that each of the appellants be- 
comes liable to the payment of tax as 
a purchasing miller just as a last dealer 
would be liable on the »surchases made 
by him. Hence, the last dealer and the 
miller, who purchases presumably to 
convert the groundnuts into other pro- 
ducts, are placed on an equal footing. 


ings and traditions there, 
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We were not satisfied that there is a 
possibility of double taxation or of taxa- 
tion of the same product at more than 
one point of purchase. 

6. These appeals . were, there- 
fore, dismissed by us:on 1-5-1972. The 
respondents are entitled to their costs 


in this Court, 
Appeal dismissed; 


AIR 1972 SUPREME COURT 2229 
(V 59 C 426) 


(From Mysore: (1967) 11 Law Rep 89} 


S. M.-SIKRI, C. J. J. M. SHELAT, 
A. N. RAY, I. D. DUA AND FL R. 
KHANNA, JJ. 


The Controller of Estate Duty 
Mysore, Bangalore, Appellant v. Haji 
Abdul Sattar and others, Respondents. 


Civil Appeal No. 1354 of 1968, D/- 
19-4-1972. 


Estate Duty Act (1953), S. 3—The 
rules of Hindu Law, including the rules 
as to joint family property and its 
devolution by survivorship constituted 
the customary law of Cutchi Memons 
in Madras and Bangalore. Therefore on 
the death of a Cutchi Memon there 
was no question of his property passing 
on to his sons having been . born long 
before 1948. (X-Ref: S. 5). (Para 22) 


The assessment in question per- 
tained to the estate of one X the father 
of the assessees, who died at Bangalore 
on March 22, 1955 leaving some pro- 
perties. The said X and his two sons 
belonged to Cutchi Memon sect 
amongst the Muslims. 


The Cutchi Memons who proceed- 
ed either from Cutch or from Bombay 
to Madras and who, it appears, settled 
down amongst Hindus, Hindu surround- 
regulated 
their affairs as regards their property, 
succession and inheritance according to — 
the Hindu law which they had retain- 
ed while in Cutch and to which they 
were already accustomed. (Para 17) 


If the parties as aforesaid were 
governed in matters of property, suc- 
cession and inheritance by the rules of 
Hindu law including the rules as to — 
joint family property, its distribution 
according to the rule of survivorship 
and the right of a son in it by birth, 
the accountable persons, having been 
born long before 1948, had already 
acquired a right by birth in the pro- 
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perty held by their father, a right ex- 
pressly saved by S. 3 of the Mysore 
Cutchi Memons Act, 1943, which was 
made applicable by the Retroceded (Ap- 
plication of Laws) Act, 1948, to the 
Civil Station area in Bangalore where 
the deceased and the members of his 
family had settled down and carried 
on business.’ There was, therefore, no 
question of that interest passing to 
them on the death of their father as 
envisaged by S. 3 of the Estate Duty 


Act. Bombay view and Madras view - 


discussed. AIR 1921 Mad 571, Approv- 

ed. (1967) 11 Law Rep. 89, Affirmed. 
(Paras 21, 22) 

Cases Referred: Chronological Paras 


AIR 1965 SC 1937=(1966) 1 SCJ 
968, Begum Noorbanu v. Deputy 
Custodian General of Evacuee | 
Property . 14 


ATR 1959 Ker 67=1958 Ker LJ 
901 (FB), Lakshmanan v. Kamal 14 


1958 Ker LT 627, Mariyumma v. 
aisumma 
AIR 1956 Mad 244=—1956-1 Mad 
LJ 119, Abdurahiman v. Avo- 
omma 
ATR 1954 Mad 961=ILR (1954) 
Mad 939 (FB), Abdul Hameed 
v. Provident Investment Co. l 
Ltd. l 14 
AIR 1953 Mad 425=1952-2 Mad 
LJ 933, Ayisumma v. Mayomo- 
othy Umma 
AIR 1944 Mad 504 = 1944-2 Mad 
LJ 92, Abdul Sattar Ismail v. 


ATR 1936 Bom 257=38 Bom LR 
' _ 897, Fidahusen v. Moghibai | 7 
(1932) 10 Mys LJ 33, Elia Sait v. 
_ Dharavva ; 6, 18 
ATR 1930 PC 251=57 Ind App 

313, Mitar Sen Singh v. Maqbul 

Hasan Khan 
AIR 1923 Bom 148=ILR 47 Bom 

369, Haji Oosman v. Haroom . 

Saleh Mahomed 12, 18 
“ATR, 1922 PC 414=50 Ind App 

108, Khatunbai y. Mahomed Haji 

Abu 15 
ATR 1921 Mad 571=31 Mad LT 

183, Siddick Hajee Aboo Bucker 

v. Ebrahim Hajee Aboo Bucker 

4, 13, 14, 16, 17 

AIR 1915-PC 86=43 Ind App 35, | 

Abdulrahim Haji Ismail Mithu 

v. Halimabai . 15 
ATR 1915 Bom 151=ILR 41 Bom 
181, Advocate General v. Jimba- 


bai 12 


AIR 1914 Bom .17~16 Bom LR 
224, Mangaldas v. Abdul Razak 12 
ATR 1914 Bom 59=ILR 38 Bom 
449, Jan Mahomed v. Datu Jaffar 12 
(1906) ILR 30 Bom 197=7 Bom 
LR 447, Moosa Haji v. Haji 
Abdul 
(1905) ILR 29 Bom 85=6 Bom LR 
874, Rashid Karmali v. Sher- 
banoo l 
(1890) ILR 14 Bom 189, In the 


__ Matter of Haroon Mahomed 10 
(1889) ILR 13 Bom 534, Ahmed- 
bhoy v. Cassumbhoy 10 


(1886) ILR 10 Bom 1, Mahomed 
Sidick v. Haji Ahmad 10, 12 
(1885) ILR 9 Bom 115, Ashabai 
v. Haji Tyeb Haji Rahimatulla 


10, 12 
(1885) ILR 9 Bom 158, Abdul 
Cadur Haji Mahomed v. Turner 10 
(1885) ILR 9 Bom 274, Haji Noor © 
Mahomed v. Macleod 10 
(1881) ILR 6 Bom 452, In the Mat- 
ter of Haji Ismail Haji Abdulla 10 
(1878) ILR 3 Bom 34, Rahimat- 


bai v. Hirbai 9 
(1875) 12 Bom HCR 281, Shivji 

Hasan v. Datu Mavji Khoja 9 
(1866) 2 Bom HCR: 276, In the 

Goods of Mulbai ° 9 


(1866) 2 Bom HCR 323, Advocate — 
General of Bombay Ex relatione 
Daya Muhammad v. Muhammed 


Husan Huseni 9 
(1863) 1 Bom HCR 71, Gangbai v. 
Thavar Mulla 9 


. (1853) Perry’s Oriental Cases 110, 
Abdul Hamid - 4,14. ` Ss oo 


Hirbai v. Sonabae 8 

_ _ Mr. S. T. Desai, Sr. Advocate, (M/s. 
©. K. Aiyer, R. N. Sachthey and B. D. 
Sharma, Advocates, with him), for the 
Appellant; Mr. C. K. Daphtary, Sr. 
Advocate, (M/s. V. Krishnamurthy, V. 
Srinivasan, S. Swarup, B. Datta and 
P. C. Bharatari, Advocates, and M/s. 
J. B. Dadachanji, O. C. Mathur and 
Ravinder Narain, Advocates of M/s. 
J. B. Dadachanji and Co., with him), 
for the Respondents. 
_ __ The Judgment of the Court was 
delivered by 

SHELAT, J.:— This appeal, by 
certificate, is directed ‘against the judg- 
ment of the High Court of Mysore 
dated February 3, 1967 whereby it ans- 
wered in the negative the question 
Teferred to it under S. 64 (1) of the 
Estate Duty Act, XXXIV of 1953. 
The question was: 

“Whether on the facts and in the 
circumstances of the case, the entire 


1972 
property held by the deceased valued 
at Rs. 12,23,794/- was chargeable to es- 
tate duty?” 

The said property comprised shares 
and securities of the value of Rupees 
25,778/-, and immovable properties at 
Bangalore and Madres_ respectively 
valued at Rs. 5,42,500,- and Rupees 
6,10,100/-. 

2. The assessment in question 
pertained to the estate of Hajee 
‘Mahomed Hussain Sait, the father of 
the two respondents, who died at Ban- 
galore on March 22, 1955 leaving the 
said properties. The sad Hajee Maho- 
med Hussain and the respondents be- 
longed to Cutchi Memcn sect amongst 
the Muslims. The respondents claim- 
ed that Cutchi Memons at one time 
were Hindus residing in Sind, that 
some four or five huncred years ago 
they were converted to Islam like the 
members of another such sect, the 
Khojas, that they migrated thence to 
Cutch and from there spread themsel- 
ves to Bombay, Madras and other pla- 
ces. Their case was that despite their 
conversion, the Cutchi Memons retain- 
ed a large part of Hindu law as their 
customary law, including its concepts 
of joint family property, the right of 
ason by birth in such property and 
its devolution by survivorship. Further, 
neither the Cutchi Memons Act, XLVI 
of 1920, nor the Muslim Personal Law 

(Contd. on Column. 2) 


(i) O. P. No. 47 of 1999 — “gin 


(ii) O. P. 188 of 1927 — 
(iii) O. P. 79 of 1928 
(iv) O. P. 1 of 1930 
(v) The judgment of 
tion No. 1727 of 1930. 
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(Shariat). Application Act, XXVI of 
1937, nor the Cutchi Memons Act, X 
of 1938 applied to them. That being 
the position, there was no question of 
the passing of the said properties to 
them on the death of their father as 
envisaged by S. 3 of the Act or its 
being applicable to them or the said 
properties, the said properties having 
come to them under the Hindu law 
rule of devolution of joint family pro- 
perty by survivorship. Their case was 
that only one third of. the said proper- 
ties, that is, the undivided share of 
their deceased father, could be pro= 
perly said to have passed to them on 
his death and to be assessable under 
the Act. 

3. The Deputy Controller re~ 
jected these contentions as also the 
evidence led by the respondents in sup- 
port thereof and assessed duty at Rs. 
2,05,996.41 P. on the basis that the en- 
tire estate valued by him at Rs. 12,23, 
794/~ was assessable. The respondents 
filed two separate appeals, both of which 
were rejected -by the Central Board 
of Revenue by its order dated Decem- 
ber 30, 1961, and as aforesaid, at the 
instance of the respondents referred to 
the High Court the aforesaid question. 

4, In support of their conten- 
tions, the respondents had produced be- 
fore the Deputy Controller the follow- 
ing documents as evidence of the Hindu 
law being their customary law: 


A petition before the 
High Court of Madras 
and the High Court’s 
order thereon. 
Oo— 
—io— 


—do— 
the High Court of Madras in Civil Revision Peti- 


` (vi) The Judgments ož the same High Court in Siddick Hajee Aboo Bucker 


Sait v. Ebrahim Hajee, 


Aboo Bucker Sait, AIR 1921 Mad 571 and 


Abdul Sattar Ismail v. Abdul Hamid Said. AIR 1944 Mad 504. 


These were produced to show that the 
rules of Hindu law were consistently 
acquiesced in and applied to their 
family and the other Cutchi Memons 
settled in Madras. They also relied on 
the fact that the High “ourt had issu- 
ed letters of administration to them 
although they had paid succession duty 
only on one third of the said estate. 
The Deputy Controler held that 
neither the said evidenze, nor the fact 
of their having paid succession duty on 
one third of the said estate only con- 


cluded the issue before him, viz., that 

the rules of Hindu law, including the 
rules as to joint family property and 
its devolution by survivorship  consti~ 
tuted the customary law of Cutchi 
Memons in Madras and Bangalore. He 
rejected their contention that as they 
had settled down first in Madras and 
then in Bangalore sometime between 
1928 and 1930, and as a large part of 
the estate was situate in Madras, he 
should prefer the Madras, as against 
the Bombay view, namely, that the 


2232 S. C. [Prs. 4-7} Controller, Estate Duty, Mysore v. H. Abdul Sattar .A.LR. 


rules of Hindu law applicable to 
Cutchi Memons governed matters of 
Succession and inheritance only. His 
view was that as there was only 
one solitary decision of the 
High Court of- Madras in favour 
of the respondents’ contentions as 
against a large number of decisions of 
the Bombay High Court which limited 
the application of Hindu law to mat- 
ters of succession and inheritance, the 
Bombay view was the correct one. As 
regards the orders and decisions pro- 
duced by the respondents, he held that 
they would not assist the respondents 
as in none of them the question raised 


by them was specifically dealt with 


by the High Court. 


5. In support of their appeals 
the respondents, in addition to the 
aforesaid evidence, also produced a 
partition deed of 1906 between one 
Hussain Hajee Ouseph Sait and his two 
sons, which inter alia recited that the 
said Hajee Hussain Sait and his six 
brothers had formed a joint family 
governed by Hindu law. The different 
petitions and the orders thereon set out 
earlier, and ranging from 1909 to 1930 
showed, (1) that the respondents’ fami- 
ly was in Madras till about 1930 when 
its members partly shifted their activi- 
ties to Bangalore, and (2) that in all 
those petitions the stand taken by the 
members of the respondents’ family 
- was thet the family properties were 
treated as joint family properties. The 
Board, however, rejected this evidence 
stating that no weight could be given 
to it, since a custom followed by one 
particular family would not “convert 
that family into a coparcenary govern- 
ed by the Hindu law of survivorship”, 
and dismissed the appeals. As aforesaid, 
the High Court upheld the respondents’ 
contentions and answered the question 
referred to it against the Revenue. 


6. On behalf of the Controller 
of Estate Duty, the following points 
were raised: 


(i) that the concept of joint fami- 
Ty did not apply to Cutchi Memons, 
and that a Cutchi Memon’s son did not 
acquire any interest by birth in the 
property inherited by his father from 
his ancestors, 


(ii) that in any case there was no 
Scope for raising any such contention 
after the enactment of the Shariat Act 
of 1937, and thereafter of the Cutchi 
Memons Act, 1938, 


(iii) that the High Court of Mysore 
Should have preferred the view taken 
by the Bombay High Court and follow- 
ed by the old Mysore High Court in 
Elia Sait v. Dharayya, (1932) 10 Mys 
LJ 33 and _ 

(iv) that the findings recorded by 
hs Board were binding onthe High 

ourt. 


After some argument, Mr. Desai con- 
ceded that his contention as to the 
Shariat Act could not be pressed and 
Fave up that part of his second pro- 
position. As regards his 4th proposi- 
tion, the issues before the High Court 
were questions of law and therefore 
there was no question of the High 
Court being bound by the Board's 
findings. That leaves proposition 1, 
part of proposition 2 and proposition 3 
of Mr. Desai for our determination. 


7. It is a rule of Mahomedan 
law, the correctness of which is - not 
capable of any doubt, that it applies 
not only to persons who are Mahome~ 
dan by birth but by religion also. Ac- 
cordingly, a person converting to 
Mahomedanism changes not only - his 
religion but also his personal law. 
Mitar Sen Singh v. Maqbul Hasan 
Khan, (1930) 57 Ind App 313 = (AIR 
1930 PC 251). Such a rigid rule, how- 
ever, applies to cases of individual 
conversions, for, in cases of wholesale . 
conversion of a caste or a community, 
it is recognised that the converts might 
retain a part of their original personal 
law according to their hitherto held 
habits, traditions and the surroundings. 
This principle was laid down in Fida- 
husein v. Monghibai, (1936) 38 Bom 
LR 397 = (AIR 1936 Bom 257) where 
the question arose whether a Khoja of 
the Shia Ishna Ashari sect could dis- 
pose of the whole of his property by 
testamentary disposition. Tracing the 
history and the conversion of Khojas 
from its previous decisions, the High 
Court held that the conversion of Kho- 
jas to the Shia Imami Ismaili sect was 
not a case of individual conversion but 
of a mass or community conversion, 
and that in such a case it could be 
properly presumed that such converts 
might retain a portion of their original 
personal law according to their social 
habits and surroundings. They, there- 
fore, retain their personal law unless 
they consciously adopt another. The 
High Court deduced the following prin- 
ciple (p. 402): 
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“A Hindu convert residing in India 
fis governed by his personal law unless 
he renounces the old jaw and accepts 
the new one, except where a statutory 
provision is made. His intention to re- 
nounce the old law is t= be inferred: 

(a) if he attaches himself to a class 
which follows a particular law, or 

(b) if he observes some family 
a or custom derogatory to the old 

aw.” 

8. The question as to which per- 
sonal law, sects among the Muslims, 
such as the Khojas ard the Memons, 
would be subject to in matters of 
‘property, succession and inheritance 
arose in Bombay as early as 1847. In 
Hirbai v. Sonabae, (18&3) Perry’s Ori- 
ental Cases 110, commonly called the 
Khoja and Memon cases, the Supreme 
Court of Bombay was called upon to 
determine the claim of two sisters in 
the estate left by their father, who had 
died intestate without Jzeaving any male 
issue. The claim was resisted on the 
ground that in the Khoja community 
the custom was that females were ex- 
cluded from any share in their father’s 
estate, and were entitled only to main- 
tenance and marriage =xpenses. A suit 
raising precisely the same question was 
also before the Court between mem- 
bers of Cutchi Memons sect. Both the 
suits were tried togetrer and disposed 
of by Sir Erskine Perry, C. J., by a 
common judgment in which he held 
the custom put forward before him as 
proved. On that finding he held: 


“I am, therefore, clearly of the 
opinion that the effect of the clause in 
the Charter is not t adopt the text 
of the Koran as law any further than 
it has been adopted in the laws and 
usages of the Muhammadans who came 
under our sway. and if any class of 
Muhammadans, Muhammadan dissen- 
ters, as they may be cailed, are found 
to be in possession of any usage, which 
is otherwise valid as a legal custom 
and which does not conflict with any 
express law of the Engish government, 
they are just as much entitled to the 
protection of this clause as the most 
orthodox society can eome before the 
Court.” 

The: learned Chief Just-ce held that the 
Khojas who had settlec down in Cutch, 
Kathiawar and Bombay were convert- 
ed as a caste to Islam some three or 
four hundred years azo, but had re- 
_ tained on their conversion the Hindu 
. flaw as to inheritance and succession. 
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As to Cutchi Memons also, he held that 
they had originally settled down in 
Cutch from where they spread in wes- 
tern India; that - originally Lohanas, 
they too were converted to Islam some 
three or four hundred years ago. 
Though a little more orthodox Muslims 
than the Khojas and more prosperous, 
they had yet retained the Hindu law 
of succession, excluding females from 
inheritance, who were entitled only to 
maintenance and marriage expenses. 
(pp. 114-115). 


9. A few years hence, Sausse, 
C. J., following this decision held in 
Gangbai v. Thavar Mulla, (1863) 1 
Bom HCR 71 that the Khoja caste, 
“although Muhammadan in religion, 
has been held to have adopted, and to 
be governed by Hindu customs and 
laws of inheritance”. Three years later, 
in In the Goods of Mulbai, (1866) 2 
Bom HCR 276 Couch, C. J., observed 
that the law by which the Khojas were 
governed was not, properly speaking, 
“Hindu law, but probably that law 
mcdified by their own customs”. In 
yet another similar case during that 
year, In the Advocate General of Bom- 
bay ex relations Dava Muhammad, 
(1866) 2 Bom HCR 323, commonly 
known as the Agha Khan’s case, the 
question was not as regards the rules 
of succession and inheritance, but whe- 
ther the Khojas were to be considered 
as orthodox Sunnis or Ismailia Shias. 
Arnould, J., once again considered the 
history of their conversion, their reli- 
gious book called ‘Dashavatar’ (the ten 
incarnations) and came to the conclu- 
sion that Khojas represented “the dis- 
sidence of dissent” in its most extreme 
form the Ismailias being dissenters 
from the main body of Shias, as these 
in turn were dissenters from the main 
body of orthodox Islam”. (Wilson’s 
Anglo Muhammadan Law, 33-34 (6th 
ed.). From these premises, Westropp, 
C. J., took a step forward in Shivji 
Hasam v. Datu Mavji Khoja, (1875) 12 
Bom HCR 281 and held that Hindu 
law applied to the Khoias in all mat- 
ters relating to property, succession 
and inheritance, the Khojas having 
retained that part of their personal law 
to which till their conversion they 
were accustomed. Similarly, In the 
Goods of Rahimbhai Allubhai, (1875) 12 
Bom HCR 294 after referring to the 
previous decisions, Sargeant, J., declar- 
ed that the Khojas for the last twenty 
five years at least had been regarded 
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by the court in all questions of inheri- 
tance as converted Hindus, who origi- 
nally retained the Hindu law of in- 
heritance, which had-since been modi- 
fied by special customs, and that a uni- 
form practice had prevailed during that 
period of applying Hindu law to them 
in all questions of inheritance, save 
and except when such a special custom 
had been proved. The consequence of 
such a proposition was that the bur- 
den of proof lay on the person who set 
up such a special custom derogatory to 
the Hindu Law. In Rahimatbai v. Hir- 
bai, (1878) ILR 3 Bom 34 Westropp, C. 
J. once again declared: 


“It is a settled rule that in the ab- 
sence of proof of a special custom to 
the contrary Hindu law must regulate 
the succession to property among Kho- 
j as,” z 
and dealing with a question such as 
that of maintenance to be awarded to 
a Khoja widow, he held that in the ab- 
sence of a special custom to the con- 
trary, that question also must be gov- 
erned by Hindu law. In Rashid Kara- 
mali v. Sherbanoo, (1905) ILR 29 Bom 
85 rules of Hindu law were applied as 
between the widow of a deceased Khoja 
and his brothers, the Court hold- 
ing the widow to be entitled to 
maintenance only and the property: of 
the deceased going to the brothers who 
had lived jointly with their deceased 
brother. Thus, from 1847 to 1905 the 
Bombay High Court consistently treat- 
ed the Khojas as being governed by the 
rules of Hindu law in matters of pro- 
perty, succession and inheritance. 


10. With regard to the Cutchi 
Memons, whom Sir Erskine Perry had 
clubbed together with the Khojas, West- 
ropp, C..J-, in In the Matter of Haji 
Ismail Haji Abdulla, (1881) ILR 6 Bom 
452 held them not to be regarded as 
Hindus for the purposes of the Hindu 
Wills Act. XXI of 1870, and added: 


“We know of no difference be- 
tween Cutchi Memons and any other 
Muhammadans except thatin one point 
connected with succession it was proved 
to Sir Erskine Perry’s satisfaction that 
they observed a Hindu usage which is 
not in accordance with Muhammadan 
Law.” 


But in Ashabai v. Haji Tyeb Haji Rahi- 
mtulla, (1885) ILR 9 Bom 115 where 
the plaintiffs, the widow and the daù- 
ghter of the deceased Haji Adam, a 
Cutchi Memon, sought to recover pro- 


perties alleging them to be the ances= 
tral properties of Haji Adam, which his 
father could not dispose of by will 
Sargeant, C. J., ruled that there was no 
partition between Haji Ismail and hig- 
son Haji Adam, and that the ancestral 
property absolutely vested in Haji Is- 
mail on his son’s death. He further held 
that the jewels of one of the females of 
the family were treated as stridhan 
property to which the Hindu law of 
succession to such stridhan property 
would apply. The same judicial trend 
also appears in -Abdul Cadur Haji 
Mahomed v. Turner, (1885) ILR 9 Bom 
158, where Cutchi Memons were held 
to be subject to Hindu law in matters 
of inheritance. In Mahomed Sidick vy. 
Haji Ahmad, (1886) ILR 10 Bom 1 the 
contention expressly raised was that 
the Mitakshara doctrine of sons acquir= 
ing interest by birth in ancestral pro- 
perties did not apply to Cutchi 
Memons, and that the earlier decisions 
limited the Hindu law to govern mat- 
ters of inheritance and succession only. 


Scott, C. J., dealing with this conten- 
tion held: 


_ “Vested rights, accruing at birth 
have been acquired by sons under the 
law hither to governing the commu- 
nity, and it would not be just to inter- 
fere with those rights on account of 
this recent change of opinion. I use 
the word ‘recent’ advisedly, because 
the community hitherto by their pra- 
ctice have acquiesced in the application 
of Hindu Law.” 
In the next case, which came before 
the High Court, the High Court chang- 
ed its view and reversing the judgment 
of Jardine, J., held that the rule of 
Hindu law applicable to the Khojas 
applied only to matters of inheritance 
and succession, and that the ‘further 
rule of the sons having a right by birth 
in the ancestral property and conse- 
quently having a right to demand par- 
tition of it did not apply. The High 
Court, however, noted that such a 
right did prevail in Cutch and Kathia- 
war from where the Khojas had spread 
themselves to Bombay. (See Ahmed- 
bhoy v. Cassumbhoy, (1889) ILR . 13 
Bom 534). But, contrary to what he had 
held in that case, the same learned 
Chief Justice (Sargeant, C. J.) in |In 
the Matter of Harcon Mahomed, (1890) 
ILR 14 Bom 189 a case of Cutchi 
Memons, held that in the case of a 
family trading concern the members 
Of the family would be governed Dy. 
| 
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the Hindu Law and stated the position 
of Cutchi: Memons thus: 

_ “The appellant is a Cutchi Memon, 
and belongs to the sam=2 family as the 
other persons who have been made in- 
solvents. As Cutchi Memons the rules 
of Hindu Law and custom apply to 
them, and the position of the appellant 
with regard to the family property 
must be determined by the same con- 
siderations as would apply in the case 
of a member of a joint and undivided 
Hindu family.” 
Mossa Haji v. Haji Abdul, (1906) ILR 
30 Bom 197 is yet another instance 
where the High Court held that in the 
absence of a special custom as to suc- 
cession the Hindu Law of inheritance 
would apply to Cutchi Memons, and 
therefore, when a Cutchi Memon 
widow dies issueless, her property 
would be governed by the Hindu Law 
as fo stridhan. A year later, in Haji 
Noor Mahomed v. MaCkod, (1885) ILR 
$ Bom 274 the rule of devolution of 
property by survivorship was applied 
to parties who were Cutchi Memons in 
the matter of a family firm, save that 
somewhat contrary to “t, the principle 
of relationship between the manager 
and the members of the family was 

not to apply. 

Hi. The above analysis shows 
that barring one or two stray decisions, 
the general trend of judicial opinion in 
Bombay was that both the Khojas and 
the Cutehi Memons retained, despite 
their conversion, consicerable portion 


of their personal law and that the rules 


of Hindu law were accested by them as 
customary law in matters of property, 
inheritance and succession, including 
rules as to joint family property, the 
right of a son therein by birth and the 
devolution thereof by survivorship. ` 
o E In Jan Mahomed v. Datu 
Jaffar, ILR 38 Bom 443 = (AIR 1914 
Bom 59) Beaman, J., after an elaborate 
analysis of the previous decisions deal- 
ing with both Khojas -and Cutchi Me- 
mons, struck for the first time a note 
as dissent and laid down two proposi- 
ns: 


- (1) that the invariable and gene- 
ral presumption was that Mahomedans 
were governed by the Mahomedan law 
and usage and that it lay upon a party 
Setting up a custom in derogation of 
that law to prove it strictly, and 

(2) that in matters of simple suc- 
cession and inheritance, it was to be 
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taken as established that these two 
matters among Khojas and Cutchi 
Memons were governed by Hindu Law 
“as applied to separate and self-acquir- 
ed property”. | 

He added that he limited his second 


‘proposition to separate and self-acquir- 


ed property to take the sting out of the 
earlier fudgments and “effectively pre- 
vent its further extension in all direc- 
tions upon the basis of the Hindu Law 
of the joint family having heen esta- 
blished to be the law of the Khojas 
and Memons”. (p. 511) In an equally 
outspoken dissent in relation to Cutchi - 
Memons, he deprecated in the Ad- 
vocate-General v. Jimbabai, ILR 41 
Bom 181 = (AIR 1915 Bom 151) after 
yet another analysis of the earlier 
judicial trend, the habit of treating the 
Khojas and Cutchi Memons alike, as if 
they were on precisely the same foot- 
ing and urged the necessity of deciding 


‘the cases of Cutchi Memons on the 


customs proved in respect of them 
rather than the customs prevailing 
ison” the Khojas, and observed (p. 
“While there are many peculiar 
features in the sectarianism of the 
Khojas, strongly marking them off 
from orthodox Mahomedanism, the 
Cutchi Memons, except for the historical 
fact that they were originally Hindoos, 
and were converted four hundred or 
five hundred years ago to Mahomeda- 
nism, are, at the present day, strict 
and good Moslems”. 

He dissented from (1886) ILR 10 Bom 1 
and held that the proposition there laid 
down, that not only Hindu law applied 
to Cutchi Memons in matters of inheri- 
tance and succession but that the con- 
cept of joint family property also 
governed them, was open to objection, 
since such a rule cculd rest only upon 
proved customs, that no custom of that 
kind had ever been proved and that 
Scott, C. J., had based his conclusion 
only on the case law. His conclusion 
was that the only thing which could be 
Said with certainty was that the Cutchi 
Memons had acquired by custom the 
power of disposing of the whole of their 
property by will, but that it was not 
proved before him and never had been 
proved affirmatively that they had ever 
adopted as part of their customary law 
the Hindu law of the joint family as a 
whole or the distinction in that law 
between ancestral property as against 
self-acquired property, and that-the 


2236 S. C. [Prs. 12-14] Controller, Estate 


Cutchi Memons were subject by 
customs to Hindu law of succession 
and inheritance as it would apply to 
the case of an intestate separate Hindu 
possessed of self-acquired property and 
no more. The dissent of Beaman, J., 


received approval from another learn-- 


ed single Judge in Mangaldas v. Abdul 
Razak, 16 Bom LR 224=(AIR 1914 Bom 
17) and finally from the Appellate 
Bench of the High Court in Haji Oosman 
v. Haroon Saleh Mahomed, ILR 47 
Bom 369 = (AIR 1923 Bom 148) and 
therefore, the law as laid down by 
- Beaman, J., may be taken as finally 
settled so far as the Bombay High 
Court is concerned. The Appellate 
Bench of the High Court summed up 
the position thus: 


“There was a time when it was as- 
sumed that the Hindu law of joint pro- 
perty applied to. Cutchi Memons; (1885) 
ILR 9 Bom 115 and (1886) ILR 10 Bom 
1. But these decisions are now obsolete 
and that application of Hindu law is 
now restricted to cases of succession 
and inheritance as it would apply in 
the case of an intestate separate Hindu 
possessed of self-acquired property.” 


The Revenue would be correct in the 
position taken by them, were the view 
finally settled in Bombay to apply to 
Cutchi Memons settled in Madras and 
elsewhere also. ' 


13. But the High, Court of 
=- Madras has adopted a view different 
from the later trend of opinion in the 
Bombay High Court, In AIR 1921 
Mad 571, Kumaraswamy Sastri, J., 
after an analysis of.the case law in 
Bombay, came to the conclusion that 
since the Khojas and the Cutchi Memons 
spread themselves from Cutch and 
Kathiawar, where they had originally 
settled down and where they had 
lived in Hindu Kingdoms with Hindu 
surroundings and traditions, there was 
nothing surprising that they retained 
the rules of Hindu law in general not 
only in matters of succession and inheri- 
tance but also concepts, such as, the joint 
family property and its devolution by 
survivorship. According to him, at the 
time of their conversion, the Cutchi 
Memons were Hindus governed by the 
Mithakshra system of joint and undivid- 
ed family together with its rule of 
survivorship. “I find it difficult”, he 
said, “to assume that the Cutchi 
Memons on their conversion were so 
enamoured of the Hindu Law of in- 
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heritance that they adopted it, but were 
so dissatisfied with the Jaws of the 
joint family that they discarded the 
rules as to coparcenary and the son’s in= 
terest in the property of his grand- 
father.” Since there were no reported 
decisions on the position of the Cutchi 
Memons who had settled down; in 
Madras, the learned Judge had the High 
Court’s record searched. As a result of 
that search, he found several suits filed 
by and against the Cutchi Memons 
wherein they were consistently treated 
as members of an undivided family 
governed by the rules applicable to the 
members of the Hindu joint families and 
decrees had been passed in those 
suits on that footing. Even as regards 
the parties before him, he found that 
till the filing of the suit. which he was 
trying, they had regulated their affairs 
upon the basis that the Hindu law of 
the joint family applied. On the pre- 
mise that the Cutchi Memons i in 
Madras had regulated succession and 


- inheritance according to Hindu law, 'in- 


cluding its principle of devolution of 
property by survivorship, he held that 
the Hindu law of coparcenary and 
joint family applied to the Cutchi 
Memons settled in Madras. 

14. In Abdul Sattar Ismail Vi: 
Abdul Hamid, AIR 1944 Mad 504 
Leach, C. J., referred to this decision 
with approval and the distinction there- 
in made between  self-acquired pro- 
perty which a Cutchi Memon could 
dispose of by a will without the restric- 
tion of the one third under the Mahom- 


‘medan Law, on the one hand, and joint 


family property which he could not so 
dispose of. (pp. 507 to 508). In Abdul 
Hameed v. Provident Investment Co., 
Ltd., ILR (1954) Mad 939 = (AIR 1954 
Mad 961 FB) where a suit was filed 
by a Cutchi Memon son challenging a 
Court sale in pursuance of a mortgage 
decree against his father, the parties 
presumably on the basis of S. Haji 
Aboo Bucker Sait, AIR 1921 Mad O71 
proceeded on the assumption that ‘the 
rules of Hindu law governed them. (p- 
942). That this position continued in 
Madras even after the Shariat Act, 
1937 came into force, except in regard 
to matters dealt with by Section 2 
thereof, is clear from Abdurahiman v. 
Avoomma, AIR 1956 Mad 244 where a 
Division Bench of that High Court 
differed from the sweeping conclusion 
of Basheer Ahmed Sayeed, J.,: in 
Ayisumma v. Mayomoothy Umma, 
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AIR 1953 Mad 425 ani held that that 
Act applied, as its Section 2 clearly 
said, only to property left intestate and 
which was capable of devolving on the 
heirs of the deceased and that that Act 
did not make the Mahomedan Law ap- 
plicable in all matters relating to 
Muslims nor did it abrogate the custom 
and usage in respect of matters other 
than those specified in Section 2 
of the Act. The Act therefore, 
would not apply to property 
except that which was capable of de- 
volution on intestacy to the heirs of 
the deceased holding such property. 
(see also Mariyumma v. Kunhaisumma, 
1958 Ker LT 627 and Lakshmanan vV. 
Kamal, AIR 1959 Ker 67 (FB)). Indeed, 
no decision of the Madras High Court 
holding a view contrary to the one held 
in S. Haji Aboo Bucker Sait’s case, AIR 
1921 Mad 571 was shown to us, On 
the contrary, there are, as seen above, 
decisions referring to tnat decision with 
approval. It may, therefore, be taken 
for the time being that the view pre- 
vailing in that Court. is the one of 
Kumaraswamy Sastri, J., in that deci- 
sion. The records of past cases and 
the decisions of the High Court there- 
in found by that learned Judge as also 
the past proceedings filed in the High 
Court by the members of the respon- 
dents’ family and orders passed there- 
on would seem to reinforce the reason- 
ing and the conclusion arrived at by 
the learned Judge, in that the parties 
in those proceedings would not have 
in filing those proceedings assumed 
that rules of Hindu law applied to 
them unless there was a prevailing 
understanding that that was their 
customary law. That it is the law laid 
down by the High Court of Madras 
which must apply and govern the 
Cutchi Memons settled there is clear 
from Begum Noorbanu v. Deputy 
Custodian General of Evacuee Property 
AIR 1965 SC 1937 where the Khojas 
settled in the former Hyderabad State 
were held to be governed by the law 
as laid down by the Privy Council of the 
then State of Hyderakad. 

15. As to how surroundings in 
which a convert settles down affect the 
customary law to which he is accustom- 
ed till then can be seen from two highly 
illustrative decisions. The first is in 
Abdulrahim Haji Ismail Mithu v. 
Halimabai, 43 Ind App 35 = (AIR 
1915 PC 86) a case of Memons who had 
settled down in Mombasa, Memons, it 
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is stated there, began to migrate to 
Mombasa in the latter half of the 19th 
century. At the date of the suit, from 
which the appeal went up to the Privy 
Council, there were about a hundred 
Memon families settled in Mombasa. 
The question which arose in the suif 
was whether the respondent, the widow 
of one of them, was entitled, as against 
the appellant, the eldest son of the de- 
ceased by his first wife, to one eighth 
share according to Mahomedan law 
or only to maintenance under Hindu 
law which applied to the Cutchi Memons 
in India. The respondent had led 
evidence to show that during the ten 
years preceding the suit, there were 
at last eleven cases in which distribu- 
tion of estates was according to 
Mahomedan law. 'The respondent’s con- 
tention was that the Cutchi Memons 
who migrated to East Africa had settled 
down among Mahomedans there and 
had adopted their customs and tradi- 
tions, including as a special custom the 
rule as to succession according to 
Mahomedan law, thus, diverting from 
the rules of Hindu law, which in Cutch 
they had retained as their customary 
law upon conversion to Islam. The 
Privy Council held on these facts that: 


“Where a Hindu family migrate 
from one part of India to another, prima 
facie they carry with them their per- 
sonal law, and, if they are alleged to 
have become subject to a new local 
custom, this new custom must be affir- 
matively proved to have been adopted, 
but when sucha family emigrate to 
another country, and, being themselves 
Mahomedans, settled among Maho- 
medans, the presumption that they 
have accepted the law of the people 
whom they have joined seems to their 
Lordships to be one that should be much 
more readily made. All that has to 
be shown is that they have so acted as 
to raise the inference that they have 
cut themselves off from their old envir- 
onments. The analogy is that of a 
change of domicile on settling in a new 
country rather than the analogy of a 
change of custom on migration within 
India.” (p. 41) P 

The second case is that of Khatubai v. 
Mahomed Haji Abu, 50 Ind App, 108 = 
(AIR 1922 PC 414) where the dispute 
was regarding the estate of a Halai 
Memon who hailed from Porbandar 
and had settled down in Bombay. If 
succession to his estate was governed 
by Mahomedan law, the appellant, his 
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daughter would get a share as against 
the respondent. Just as the Cutchi 
Memons came from Sind and settled 


down in Cutch, retaining, in spite of 
their conversion, Hindu law as their 


customary law, Halai Memons also 
came from Sind and settled down in 
Halai Prant in the then Kathiawar. 
Some of these proceeded to Bombay 
where they formed a sub-sect known as 
the Bombay Halai Memons, who it was 
admitted, governed’ succession to their 
properties according to Mahomedan 
law. Therefore, if the deceased had 
been in the proper sense of the word a 
Bombay Halai Memon, the question of 
Succession to property left by hi 

would have been governed by Maho- 
medan law. But the concurrent find- 
ings of the courts here was that he 
was not a Bombay Halai Memon, but a 
Porbandar Memon. The question was, 
what customary law did Halai Memons 
follow in regard to succession to their 
properties? From the evidence led by 
the parties, which consisted of judg- 
ments of Porbandar courts and the oral 
evidence of some of the pleaders from 
Porbandar it appeared, as the Appel- 
late Bench of the High Court held, that 
the Halai Memons of Porbandar, settl- 
ed as they were amongst Hindus there, 
followed as their customary law Hindu 
law as regards succession and inheri- 
tance as against the Bombay Halai 
Meémons who settled down amidst their 
co-religionists in Bombay. Lord Dune- 
din took the Mombasa case as an il- 
Justration for his dictum that if it was 
otherwise shown that the Kathiawar 
Halai Memons practised the Hindu law, 
excluding females from succession, it 
was equally easy to infer that the 
Bombay Memons, finding themselves 
among other Mahomedans who follow- 
ed the Mahomedan law in its purity, 
renounced the customs of the Hindu 
law of succession in favour of the or- 
thodox tenets of their own religion.. _ 


16. These two decisions show 
that the question as to which customary 
law is applicable turns really on the 
consideration as to which law a com- 
munity decides to have for regulating 
succession to the properties of its mem- 
bers depending upon amongst whom 
they settled down and the surround- 
Ings and traditions they found in that 
` place. Thus, the Cutchi Memons, who 
settled down amongst Mahomedans 
when they went to Mombasa, in spite 
of their having originally re- 


tained Hindu Jaw when they migrated 
to Cutch from Sind, accepted as their 
custom rules of Mahomedan Law in 
Mombasa. Similarly, Halai Memons, 
although they had followed Hindu law 
when they migrated to Porbandar ac- 
cepted Mahomedan law when they pro- 
ceeded to Bombay and there settled 
down amongst their co-religionists. In 
the light of this reasoning it would ap- 
pear from the view taken in S. Haji 
Aboo Bucker Sait’s case, ATR 1921 Mad 
971 against which no other Madras 
view was shown to us, and especially 
as that view was supported also by the 
records of several other cases in that 
High Court, that Cutchi Memons, who 
had settled down in Madras, had regu- 
lated their affairs, since they had set- 
tled down amidst Hindus, according to 
Hindu Law not only in matters of suc- 
cession and inheritance, but also in 
matters of their property including the 
Hindu concept of coparecenary and sur- 
vivorship. 


17. - That being the position, 
there is no question of our having to 
decide whether the Bombay view, as 
reflected in the decisions since Bea- 
man, J., threw doubts on the dicta in 
the earlier decisions and the Madras 
view, as reflected in S. Haji Aboo Buck- 
er Sait’s case, AIR 1921 Mad 571, 
or of having to prefer one against the 


other. We do not'do so not only be- 


cause it is not necessary but also be- 
cause were we to do so at this date, it 
might perhaps have the result of up- 
setting a number of titles settled on 
the basis of the decisions of each of the 
two High Courts and perhaps else- 
where too. The conclusion, which we 
arrive at on consideration of the deci- 
Sions referred to above is that the 
Cutchi Memons who proceeded either 
from Cutch or from Bombay to Madras 
and who, it: appears, settled down 
amongst Hindus, Hindu surroundings 
and traditions there, regulated their 
affairs as regards their property, suc- 
cession and inheritance according to 
the Hindu law which they had retain- 
ed while in Cutch and to which they 
were already accustomed. 


18. It is true that some of the - 
Cutchi Memons went over to the then 
State of Mysore either from Cutch or 
from Western India or Madras. As 
aforesaid, the family members of the 
deceased Haji Mahomed Hussain Sait 
settled down in Bangalore Civil Sta~ 
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tion sometime between 1928 and 1930. 
On the basis of that fact, reliance was 
placed on the decision of the then High 
Court of Mysore in (1932) 10 Mys LJ 
33 where the question for consideration 
. was whether the custom of adoption 
recognised in the Hindu Law prevailed 
also among the Cutchi Memons there. 
The High Court, it appears, had 
before it both the Bombay view 
and the Madras view as express- 
ed in S. Haji Aboo SBucker’s case, 
AIR 1921 Mad 571, but preferred 
the Bombay view as stated in Haji 
Oosman’s case, ILR 47 Bom. 369 = 
(AIR 1923 Bom 148). “he High Court, 
' however, gave no reasoning for that 
preference nor ‘did it have before it, as 
it appears from the decision itself, any 
evidence as to the custamary law which 
the Cutchi Memons settled in Banga- 
lore followed. That being so, that 
decision cannot be treated as a well 
considered judgment reflecting the 
position of the customary law applica- 
ble to Cutchi Memons who had settled 
down in the then Mysore State nor was 
it consequently bindinz on the High 
Court. 

19. The questian next is, whe- 
ther the subsequent legislation on 
which the Revenue relied changed in 
any way the position as laid down by 
Kumaraswamy Sastry, J.? 

20. The Cutchi Memons Act, 
XLVI of 1920 was an enabling Act as 
its long title and preamble indicate. Its 
second section provided that any Cut- 
chi Memon, who had attained the age 
of majority and was at the time a resi- 
dent in British India, zould declare in 
the prescribed manner and before the 
prescribed authority that he desired to 
obtain the benefit of the Act, and there- 
after such a declarant, his minor 
children and their descendants would, 
in matters of successi and _  inheri- 
tance, be governed by the Mahomedan 
law. It is nobody’s case that any 
such declaration was ever made to get 
the benefit of the Act. The Act, there- 
fore, would have no op2ration upon the 
respondents. Then came the Cutchi 
Memons Act, X of 1938, which was 
passed, inter alia, to facilitate adminis- 
tration of justice by zhe civil courts 
under a uniform estaklished Code for 
all Cutchi Memons in various parts of 
the country instead of “a wide field of 
custom and usage” waich “has to be 
traversed for a proper determination of 
the case”. The Act came into force as 
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from November 1, 1938. Section 2 pro- 
vided that all Cutchi Memons, subject, 
however, to the provisions of S. 3, shall 
in matters of succession and inheritance 
be governed by the Mahomedan law. 
Section-3, subject to which the forego- 
ing section applied, is a saving provi- 
sion and provides that nothing in the 
Act “shall affect any right or liability 
acquired or incurred before its com- 
mencement or any legal proceeding or 
remedy in respect of any such right or 
liability; and any such legal proceed- 
ing or remedy may be continued or en- 
forced as if this Act had not been pass- 
ed”. In between the two Acts was en- 
acted the Muslim Personal Law 
(Shariat) Application Act, XXVI of 
1937. We do not have to consider the 
effect of this Act in view of Mr. Desai 
having in express terms stated that he 
was not relying upon it. 


21. The Cutchi Memons Act, X 
of 1938 was not extended at first to 
the Civil Station area in Bangalore 
where the deceased and the members 
of his family had settled down and 
carried on business. Until 1947, that 
area was administered by the Viceroy 
in his capacity as the Crown represen- 
tative, A number of Acts passed by 
the Central Legislature were extended 
by him to this area with or without 
modifications but not the Cutchi Me- 
mons Act, 1938. In 1948, after the saidi ` 
area was retroceded to Mysore, the 
Mysore Legislature passed the Retro- 
ceded (Application of Laws) Act, 1948 
extending to the Civil Station areal. 
certain laws and enactments in force 
in the princely State of Mysore. One of 
them was the Mysore Cutchi Memons 
Act, 1 of 1943, which was verbatim the 
same as the Central Act, X of 1938, 
and contained only three sections. The 
first section gave the title of the Act 
The second section provided that sub- 
ject to S. 3, all Cutchi Memons shall 
in matters of succession and inheritance 
be governed by the Mahomedan law. 
Thus the option of being governed by 
the Mahomedan law contained in 1920 
Act was replaced by a uniform and 
mandatory provision, But the third 
section, which is a saving provision, 
inter alia, provided that “nothing in 
this Act shall affect any right or Jiabi- 
lity acquired or incurred before its 
commencement or any legal proceed- 
ing or remedy in respect of such right 
or liability and any such proceeding or 
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remedy may be continued or enforced 
as if this Act had not been passed.” 

22. If the parties as aforesaid 
were governed in matters of property, 
succession and inheritance by the rules 
of Hindu law including the rules as to 
joint family property, its distribution 
according to the rule of survivorship 
and the right of a son in it by birth, 
the High Court would be right in its 
view that the accountable persons, 
having been born long before 1948, had 
already acquired a right by birth in 
the property held by their father, a 
right expressly saved by S. 3 of the 
Act. There was, therefore, no question 
of that interest passing to them on the 
death of their father as envisaged by 
S. 3 of the Estate Duty Act. In this 
view, the judgment of the High Court 
' under challenge has to be upheld. The 
appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 
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. (A) Gudalur Janmam Estates 
(Abolition and Conversion into Ryot- 
wari) Act (24 of 1969), Ss. 1 and 3 — 
Validity — The Act, except the pro- 
visions of S. 3 which relate to the 
acquisition of forests in Janmam es- 
tates, is valid. (X-Ref:—Constitution of 
India, Arts ‘14, 19, 31 and 31-A). 

The janmam. rights in the lands in 
Gudalur Taluk were not extinguished 
and converted into ryotwari estates but 
were kept intact: by various settlements 
and resettlements. (Paras 11, 12) 


The object and general scheme of 
the Act shows that the acquisition of 
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the estate was for implementing the 


. agrarian reforms and the Act was, 


therefore, protected by Art. 31A of the 
Constitution. The Act has also received 
the assent of the President on 6-12- 
1969 and therefore is immune from 
attack on the ground of being violative 
of Arts. 14, 19 or 31 of the Constitution. 
(Para 17) 

However, so far as the forests in 
jJanmam estates are concerned, their 
acquisition is not in furtherance of the 
Objective of agrarian reforms and it is 
not protected by Art. 31A of the Con- 
stitution. To that extent the ` provi- 
sions of S. 3 are violative of the Con- | 
stitution and liable to be struck down. 
The invalidity of those provisions 
would not, however, affect the validity 
of the other provisions of the Act. AIR 
1967 SC 661, Disting. (Para 20) 


(B) Constitution of India, Art. 226 
—Question of validity of issuing notice 
under Act, when the Act itself has not 
come into force, is purely of academic 
nature — Issue of writ likely to ' be 
futile — Question should not be dealt 
with in writ jurisdiction. (Para 21) 
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The Judgment of the Court was 
delivered by. 


KHANNA, J.— The Gudalur 
Janmam Estates (Abolition and Conver- 
Sion into Ryotwari) Act, 1969 (Act No. 
24 of 1969), hereinafter referred to as 
the Act, received the assent of the Pre- 
sident on December 6, 1969, after it 
had been enacted by the legislature of 
the State of Tamil Nacu. It was there- 
after published in the gazette on De- 
cember 17, 1969. The Act extends to 
the Gudalur taluk of the Nilgiris dis- 
trict and applies to al janmmam es- 
tates. It is-to come into force on such 
date as the State Government may, by 
notification, appoint. This Court stay- 
ed the issue of the notification and, as 
such, no notification has so far been 
issued. 


_ 2 Nine petitions under Art. 226 

of the Constitution of India were filed 
in the Madras High Court challenging 
the vires of the Act on the ground that 
it was violative of Arts. 14, 19 and 31 
. Of the Constitution. The case of the 
petitioners was that their lands in the 
Gudalur taluk were previously jan- 
mam estates but subsequently became 
ryotwari estates, espec.ally after the 
resettlemient of 1926 and, as such, the 
provisions of the Act were not appli- 
cable to those lands. The Act, it was 
Stated, did not get the protection of 
Article 31A of the Constitution. One of 
the above petitions was filed by O’Val- 
ley Estate Ltd. This petitioner had 
taken on lease an escate comprising 
about 2,000 acres of land in the 19th 
century from the Nilambur Kovilakam 
who was the proprietor of that land 
‘besides some other lend. The Com- 
pany (O’ Valley Estate Ltd.) has a plan- 
tation on the estate ard is engaged in 
cultivation and manufacturing of tea 
and other plantation products, The 
Nilambur Kovilakam was the petitioner 
in another petition. 

3. ‘The nine petitions were 
resisted by the State of Tamil Nadu 
on the ground that the lands in ques- 
tion were Janmam estetes and had re- 
tained that character till the passing: of 
the Act. The State of Tamil Nadu also 
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invoked the protection of Article 31A 
of the Constitution. The nine petitions 
were dismissed by the Madras High 
Court by a common judgment given in 
the petition filed by O’Valley Estate 
Ltd. It was held that the lands were 
janmam estates and had not lost that 
character. The Act was held to be 
protected by Article 31A of the Consti- 
tution. Civil appeals Nos. 2211 and 
2212 of 1970 and Nos. 85 to 91 of 1971 
have been filed against the above 
judgment of the High Court. 


4, Writ Petition No. 373 of 1970 
has been filed under Article 32 of the 
Constitution by Balmadies Plantations 
Ltd. and its shareholder Dayanand 
Bansilal Saxena challenging the vires 
of the Act on the ground that it is 
violative of Articles 14, 19 and 31 of 
the Constitution and is not protected 
by Article 31A. According to the peti- 
tioner, the janmam estates which are 
now intended to be abolished by the 
Act had been converted into ryotwari 
estates. The purpose of the Act, it is 
further stated, is not to bring about 
agrarian reform. The petitioner com- 
pany in this case had taken on lease 
170.78 hectares from the Nilambur 
Kovilakam, the appellant in civil ap- 
peal No. 2211 of 1970, in the 19th cen- 
tury. Out of the above area, 143.22 
hectares is under coffee plantation, 
while the rest of the land consists of 
forests and waste land. 

5. The writ petition has been 
resisted by the State of Tamil Nadu 
and the affidavit of Shri A. S. Venkata- | 
raman, Additional Secretary has been 
filed in opposition to the petition. The 
respondent has controverted the dif- 
ferent grounds taken by the petitioner. 


6. Gudalur taluk, it may be 


‘stated, comprises 12 villages. The said 


taluk was originally part of Malabar 
district which now forms part of Kera- 
la State. O’Valley village was trans- 
ferred to the Nilgiris in 1873 and the 
other eleven villages were transferred 
in 1877. Originally the janmis in Mala- 
bar “were absolute proprietors of ‘the 
land and did not pay land revenue. 
After Malabar was annexed by the 
British in the beginning of the 19th 
century, the janmis conceded the liabi- 
lity to pay land revenue. According to 
the case set up by the petitioner-ap- 
pellants, there was a gradual erosion 
of the rights of janmis in the lands in 
question and the janmam estates be- 
came ryotwari estates after the reset- 
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tlement of 1926. As such, the Act, it 
is submitted, does not apply to the 
lands in dispute. Before dealing with 
this aspect of the matter, it would be 
pertinent to refer to the different pro- 
- visions of the Act. - Section 2 of the 
Act contains the . various definitions. 
. Relevant clauses of that section read as 
under: 

“Section 2 In this Act, unless the 
context otherwise requires, — 


(1) all expressions defined in the 
Malabar Tenancy Act shall have the 
same respective meanings as in that 
Act with the modifications, if any, 
made by this Act; ka 

(2) “appointed day” means the 
date appointed by the Government 
under sub-section (4) of section 1; _ 

(4) “forest” includes waste or ara- 
cea containing trees, shrubs or 
reeds 


Explanation— <A forest shall not 
cease to be such by reason only of the 
fact that, in a portion thereof, trees, 
shrubs or reeds are felled, or lands are 
_ cultivated, or rocks, roads, tanks, 

rivers or the like exist; 

(6) "anmam estate” means any 
parcel or parcels of land included in 
the holding: of janmi; 


(7) “janmi” means a person ên- 
titled to the absolute proprietorship of 
land and includes a trustee in respect 
thereof; 


(9) “plantation crop” means tea, 
coffee, rubber, cinchona or cardamom; 

(11) “tenant” means a verrumpatta- 
mdar as defined in sub-clause (a) of 
clause (29) of Section 3. of the Malabar 
Tenancy Act;” 
Section 3 of the Act deals with the 
vesting of janmam estates in Govern- 
ment, and reads as under: 

*3. Vesting of janmam estates, etc., 
in Government. — : l 
With effect on and from the appointed 
day and save as otherwise expressly 
provided in this Act — 

- (a) the Malabar Tenancy Act, the 
Malabar Land Registration Act, 1895 
(Tamil Nadu Act III of 1896), the Guda- 
lur Compensation for Tenants Impro- 
vements Act, 1931 (Tamil. Nadu Act 
XII of 1931) and all other enactments 
applicable to janmam estates as such, 
shall be deemed to-have been repealed 
in their application to janmam estates; 

(b) every janmam estate including 
all communal Jands and porambokes, 
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waste lands, pasture lands, forests, 
mines and minerals, quarries, rivers 


and streams, tanks and irrigation 
works, fisheries, and ferries situated 
within the boundaries thereof shall 
stand transferred to the Government 
and vest in them free of all encum- 
brances, and the Tamil Nadu Revenue 
Recovery Act, 1864 (Tamil Nadu Act II 
of 1864), the Tamil Nadu Irrigation 
Cess Act, 1865 (Tamil Nadu Act VIT!of 
1865), the Tamil Nadu Cultivating 
Tenants Protection Act, 1955 (Tamil 
Nadu Act XXV of 1955), the -Tamil 
Nadu Cultivating Tenants (Payment! of 
Fair Rent) Act, 1956 (Tamil Nadu Act 
XXIV of 1956) and all other enactments 
applicable to ryotwari lands shalt ap- 
ply to the janmam estate: 


(c) all rights and interests created 


_ by the janmi in or over his janmam es- 


tate before the appointed day shallias — 
against the Government cease and de- 
termine: f 


(d) the Government may, after re- 
moving any obstruction that may ‘be 
offered, forthwith take possession , of 
the janmam estate and all accounts, 
registers, pattas, muchilikas, maps, 
plans and other documents relating! to 
the janmam estate which the Govern- 
ment may require for the administra 
tion thereof: 


Provided that the Garena shall 


not dispossess any person of any land in 


the janmam estate in respect of which 
they consider that he is prima facie 
entitled to a ryotawri patta pending the. 
decision of the appropriate authority 


under this Act as to whether such per- 


son is entitled to such patta; | 

(e) the janmi and any other per- 
son whose rights stand transferred 
under clause (b) or cease and deter- 
mine under clause (c) shall be entitled 
only to such rights and privileges ' as 
are recognized or conferred on him = 
or under this Act; 


(£) the relationship of janmi and 
tenant, shall as between them, be ex- 
tinguished: and 


(g) any rights and privileges which 
may have accrued in the janmam ‘es 
tate to any person before the appointed 
day against the janmi shall cease and 
determine and shall not be enforceable 
against the Government or against the 
janmi and every such person shall | be 
entitled only to such rights and privi- 
leges as are recognized or conferred: on 
him -by or under this Act.” 
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According to Section 8. the janmi shall 
with effect on and from the appointed 
day be entitled to a ryotwari patta in 
respect of ali lands proved to have 
been cultivated by the janmi himself, 
or by the members of his tarwad, tav- 
azhi, illom or family or by his own ser- 
vants or by hired labour with his own 
or hired stock in the ordinary course 
of husbandry for a continuous period 
of three agricultural years immediate- 
Iy before the Ist day oZ June 1969. Ex- 
planation I to that section defines the 
word “cultivate” to inzlude the plant- 
ing and rearing of topes, gardens, 
‘ orchards and plantation crops. Accord- 
ing to Explanation II, where any land 
is cultivated with plantation crops, any 
[and occupied by any building for the 


purpose of or ancillary to the cultiva- 


tion of such crops or the preparation 
of the same for the market and any 
waste land. lying intersversed among or 
contiguous to the planted area upto 
a maximum of twenty-five per centum 
of the planted aréa shall be construed 
to be land cultivated by the janmi. Sec- 
tion 9 deals with lands in respect of 
which a tenant is enti-led to ryotwari 
patta. According to tke section, every 
tenant shall, with effect on and from 
the appointed day, be entitled to a 
ryotwari patta in respect of the lands 
in his occupation. The right of the te- 
nant to the ryotwari patta is subject to 
tħe. conditions regarding cultivation 
mentioned in the prov-sos to that sec- 
tion. Section 10 provides that where 
no person is entitled to a ryotwari 
patta in respect of a land in a janmam 
estate under section 8 or section 9 and 
the land vests in the Government, a 
person who had been personally culti- 
vating such land for a continuous period 
of three agricultural y2ars immediate- 
Ty before-the Ist day of June 1969, 
shall be entitled to a ryotwari patta in 
respect of that land. This right too is 
subject to-conditions mentioned in that 
section. According to section 11, no 
ryotwari patta shall ke granted with 
respect to. the follov7ing categories 
situated within the limits of a janmam 
estate: l 
a) forests; 


. b) beds and bunds. of tanks and 
of supply, drainage, surplus or irriga- 
tion channels; 

c) threshing floor, cattle stands, 
village sites, cart-tracks, roads, temple 
sites and such other lends. situated in 
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any janmam estate as are set apart for 
the common use of the villagers: 

d) rivers, streams and 
porambokes. : 
Section 12 empowers the Settlement 
Officer to inquire into the claims of 
any person for.a ryotwari patta under 
the Act in respect of any land in a 
janmam estate and decide in respect of 
which land the claim should- be allow- 
ed. A right of appeal against the deci- 
Sion of the Settlement Officer to the 
Tribunal appointed under the Act is 
given by sub-section (3) of Section 12. 
The Tribunal, according to Section 7, 
shall consist of one person only who 
shall be a Judicial Officer not below 
the rank of Subordinate Judge. Sec- 
tion 13 fastens liability to pay land 
revenue to Government on the’ person 
who becomes entitled to a ryotwari 
patta under the Act. As regards a 
building, section 14 provides that with 
effect on and from the appointed day, 
the same shall vest in the person who 
owned it immediately before that day, 
subject to the conditions mentioned in 
that section. Section 15 deals with - 
rights of persons admitted into posses- 
sion of any land in a janmam estate by 
any janmi for a non-agricultural pur- 
pose, while section 16 makes provision 
for directions to be issued by the Gov- 
ernment in respect of a person admitt- 
ed by a janmi into possession of any 
land of the description specified in Sec- 
tion 11. Section 17 relates to the rights 
of Jessees of plantations and reads as 
under: 

“S. 17 Rights of lessees of planta- 
tions. — (1) (a) Where at any time be- 
fore the appointed day the janmi has 
created by way of lease, rights in any 
lands for purposes of cultivation of 
plantation crops, the Government may, 
if in their opinion, it is in the public 
interest to do so, by notice given to the 
person concerned terminate the right 
with effect from such date as may be 
specified in the notice, not being ear- 
lier than three months from the date 
thereof. 

(b) The person whose right has 
been so terminated shall be entitled to 
compensation from the Government 
which shall be determined by the 
Board of Revenue in such manner as 
may be prescribed,- having regard to 
the value of the right and the period 
for which the right was created. 

(c) Where any such right is not 


other 


determined under this sub-section, the 
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transaction whereby such right ` was 
created shall be deemed to be valid and 
all rights and obligations arising there- 
under, on or after the appointed day, 
shall be enforceable by or against the 
Government: 


Provided that the transaction was 
not void or illegal under any law in 
force at the time. 


(2) The Government may, if in 
their opinion, it is in the public interest 
to do so, impose reasonable restrictions 
on the exercise of any right continued, 
under this section. 

Explanation .— Any rights granted 
in perpetuity shall cease and determine 
and be dealt with under section (3) (e) 
and not under this section.” 

Section 18 deals with the rights of 
certain other lessees. 


7. Chapter IV of the Act, which 
contains sections 19 and 20, deals with 
survey and settlement of janmam es- 
tates. Chapter V, which contains sec- 
tions 21 to 30, makes provision for de- 
termination and payment of compensa- 
tion. As regards the Nilambur Kovila- 
gam, one of the appellants before us, 
the explanation k section 22 reads as 
under: 


“Explanation E m tħe purposes of 
this section, the'ianmam estate owned 
by the Nilambur Kovilagam which is 
partly divided and partly held in com- 
mon by the several tavazhis shall be 
construed as asingle janmam estate.” 
Amount of compensation is the subject 
of section 28, while section 29 relates to 
the determination of basic annual sum 
and compensation, The subject dealt 
with by chapter VI, containing sections 
31 to 46, is “Deposit and Apportionment 
of Compensation”. Sections 47 to 50 
contained in chapter VII make provi- 
sion for recovery of contribution from 
pattadars. Chapter VIII contains the 
miscellaneous provisions. Section 58 
makes final the orders passed by the 
various authorities under the Act, while 
section 60 confers powers on the Gov- 
ernment to make rules for carrying 
out the purposes.of the Act. The rules 
are required to be punished in the 
gazette and to be placed on the table 
of both Houses of Legislature, so that 


the Houses may, if they so.deem pro- - 


per, make any modification in any such 
rule. 

8. We may at this stage advert 
to janmam estate. According to Land 
Tenures in the Madras Presidency by 


(Prs. 6-9] Balmadies Plantations v. State of Tamil Nadu 


| 
ł 
As # R. 
S. Sundararaja Iyengar, Second Edi- 
tion (p. 49), the exclusive right to, and 
hereditary possession of the soil jin 
Malabar is denoted by the term jen- 
mam which means birthright and the 
holder thereof is known as jenmi, jen- 
makaran or mutalalan. Until the con- 
quest of Malabar by the Mahomedan 
princes of. Mysore, the. jenmis appear 
to have held their lands free from any 
liability to make any payment, either 
in money or in produce, to government 
and therefore until that period, such 
an absolute property was vested ; in 
them as was not found in any other 
part of the Presidency. Sir Charles 
Turner after noticing the various forms 
of transactions prevalent in Malabar 
stated that they pointed to an Owner- 


Ship of the soil as complete as was en~ 


joyed by a freeholder in England. 
Subba Rao J. (as he then was), speak- 
ing for the Court, in the case of Kaval- 
appara Kottarathil Kochuni v. The 
State of Madras, (1960) 3 SCR 887' = 
(ATR 1960 SC 1080), observed: 


“A janmam right is the freehold 
interest in a property situated in Ker- 
ala. Moor in his “Malabar Law and 
Custom” describes it as a hereditary 
proprietorship. A janmam interest may, 
therefore, be described as “proprietary 
interest of a landlord in lands”, and 
such a janmam right is described | as 
“estate” in the Constitution.” | 


It was held that the proprietor called 
janmi could create many subordinate 
Interests or tenures like lease or mort- 
gage in a janmam estate. It is not, 
however, necessary to dilate upon the 
matter as janmam estate has been de- 
fined in clause (6) of Section 2 of the 
Act to mean any parcel or parcels of 
land included in the holding of a janmi. 
Janmi, according to clause (7) of the 
said section, means a person entitled to 
the absolute proprietorship of land and 
includes a.trustee in respect. thereof. 


9, Ryotwari or kulwar system 
was first introduced into the British 
possessions by Col. Read in 1792. When 
the Baramahal and Salem were ceded 
to the British by Tippu, Lord Cornwal- 
lis specially deputed Col. Read for their 
settlement. The prevailing system ! of 
land revenue settlement at the time 
was the permanent settlement. Col 
Read, however, deemed it prudent’ to 
enter into temporary settlements with 


_ the actual cultivators and this gave rise 


to a new system since designated ryot- 
= t 
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wari or kulwar system. The system in- 
troduced by Col. Read embraced the 
survey of every holding in the district 
and a field assessment based on the 


productive powers of th2 soil. The ryot . 


was not regarded as th2 proprietor of 
the soil but only as a cultivating te- 
nant from whom was tc be exacted by 
government all that he could afford. 
Certain objectionable features of the 
ryotwari system were tken noticed, and 
an effort was made to 2liminate those 
objectionable features, The ryotwari 
system in force at present means the 
division of all arable land, whether 
cultivated or waste, int> blocks, the 
assessment of each block at a fixed rate 
for a term of years and the exaction of 
revenue from each occtpant according 
to the area of land thus assessed. That 
area may remain either constant or 
may be varied from year to year at the 
occupant’s pleasure by the relinquish- 
ment of old blocks or th2 occupation of 
new ones. The distinguishing feature 
of this system is that the State is 
brought into direct contact with the 


occupant of land and collects its reve- 


nue through its own servants without 
the intervention of an intermediate 
agent such as the zemindar. All the 
income derived from extended cultiva- 
tion goes to the State. Ryotwari lands 
are known as taraf lands in the Tan- 
jore District, and as ayen, sirkar, goru, 
or government lands in the other parts 
of the Presidency (see Tages 152 and 
153 of Land Tenure in tne Madras Pre- 
sidency, Second Editior, by Sundara~ 
raja Iyengar). 


10. According to Land System 
of British India by Bacen-Powell, the 
holders of ryotwari pattas used to hold 
lands on lease from Gcvernment. The 
basic idea of ryotwari settlement is 
that every bit of land s assessed to a 
certain revenue and.assigned a survey 
number for a period of years, which is 
usually thirty, and each occupant of 
such land holds it subject to his paying 
the land revenue fixed on that land. 
But it is open to the occupant to relin- 
quish his land or to take new land 
which has been relinquished by some 

other occupant or become otherwise 
available on payment of assessment. 
The above observations were referred 
to by this Court in the case of Karim- 
bil Kunhikoman vy, State of Kerala, 
(1962) Supp 1 SCR 829 (847) = (AIR 
1962 SC 723) and it was said: 
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“The ryot is generally called a ten= 
ant of Goverriment but he is not a ten- 
ant from year to year and cannot be 
ousted as long as he pays the land-re- 
venue assessed, He has also the right to 
sell or mortgage or gift the land or 
lease it and the transferee becomes 
diable in his place for the revenue. Fur- 
ther, the lessee of a ryotwari pattadar 
has no rights except those conferred 
under the lease and it generally a sub- 
tenant at-will liable to ejectment at the 
end of each year. In the Manual of 
Administration, as quoted by Baden- 
Powell, in Volume III of Land Systems 
of British India at p. 129, the ryotwari 
tenure is summarised as that “of a 
tenant of the State enjoying a tenant- 
right which can be inherited, sold, or 
burdened for debt in precisely the same 
manner as a proprietary right subject 
always to the payment of the revenue 
due to the State”. Though therefore 
the ryotwari pattadar is virtually like 
a proprietor and has many of the ad- 
vantages of such a proprietor, he could 
still relinquish or abandon his land in 
favour of the government. It is be- 
cause of this position that the ryotwari 
pattadar was never considered a pro- 
prietor of the land under his patta; 
though he had many of the advantages 
of a proprietor.” 


This Court held in the above case that 


the land held by ryotwari pattadars in 
the area which came to the State of 
Kerala by virtue of the States Re- 
organization Act from the State of 
Madras were not ‘estates’ within the 
meaning of Article 31-A (2) of the Con- 
stitution, Subsequent to that decision, 
Clause (2) of Article 31-A was amend- 
ed by the Constitution (Seventeenth 
Amendment) Act, 1964. As a result of 
that amendment, ‘estate’ would also in- 
clude any land held under ryotwari 
settlement. 


11. Let us now go into the ques- 
tion as to whether the janmam rights - 
in the lands in question have been con- 
verted into ryotwari estate. We are 
concerned in the present case with the 
settlement of 1886 and resettlement of 
1926. In connection with the settle- 
ment of 1886, G. O. 741 Revenue dated 
August 27, 1886, was issued and its 
main purpose was to settle the lands 
which had been escheated to the 
Government and to collect revenue for 
the State. An attempt was then made 
to have direct dealing with the cultiva- 
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ors without notice to the janmi. This 
act of the State was held to be against 
- Iaw by a Division Bench of the Madras 
High Court in the case of Secretary of 
State v. Ashtamurthi, (1890) ILR 13 
Mad 89. In that case the Collector of 
Malabar let defendant No. 2 into 
possession of certain waste land in 1869 
under a cowle, and in 1872 granted :to 
him a patta for it. The cowledar then 
brought the Jand under cultivation but 
Subsequently left it uncultivated and 
failed to pay the assessed reve- 
nue. The land was consequently 
attached in 1885 for arrears of 
revenue under the Revenue Re- 
-~ covery Act and sold to defendant No. 3. 
The plaintiff, who was the janmi of 
the land, had no notice of the grant of 
either the cowle or. the patta. He as- 
serted his right to ‘janmabhogam in a 
petition presented to the Collector at 
the time of the sale, but the sale pro- 
ceeded without reference to his claim. 
Suit was thereafter brought by the 
plaintiff to set aside the sale. It was 
held that the interest of the janmi did 
not pass by the sale. Parker, J. in the 
above context observed: 


_. “The evidence shows that the 

fanmis or the proprietors of the soil.in 
Malabar have long been in the habit of 
leasing out the greater portion of their 
estates to kanomdars who are thus in 
the immediate occupancy of the greater 
part of the soil. This was the State of 
things at the time of Hyder’s conquest 
(exhibit XIV), and the British Govern- 
ment is stated to have continued the 
practice of the Mysore Government in 
settling the assessment with these 
kanomdars, At the annexation of 
Malabar in 1799 the Government dis- 
claimed any desire to act as the pro- 
prietor of the soil, and directed that 
rent should be collected from the im- 
mediate cultivators, Trimbak Ranu v. 
Nana Bhavani, (1875) 12 Bom HCR 144 
and Secretary of State v. Vira Rayan, 
(1886) ILR 9 Mad 175 thus limiting its 
claim to revenue. Further, in their 
despatch of 17th December 1813 relat- 
ing to the settlement of Malabar the 
Directors observed that in Malabar 
they had no property in the land to 
confer, with the exception of some for- 
feited. estates. This may be regarded 
as an absolute disclaimer by “ the 
Government of the day of any pro- 
prietary right in the janmis’ estate, and 
is hardly consistent with the right of 
letting in a tenant which is certainly 


A. I. R- 
an exercise of proprietary right”. 
On account‘of the above decision: the 
Madras Government reconsidered the 
matter and in 1896 the Malabar Land 
Registration Act (Act 3 of 1896) was 
enacted. The object of that Act would 
be clear from its preamble which 
reads: 

“WHEREAS Regulation XXVI of 
1802 provides that landed property pay- 
ing revenue to Government shall be 
registered by the Collector; and where- 
as such landed property in certain 
areas in the Nilgiri district has in many 
cases not been registered in the names 
of the proprietors thereof; and where- 
as it is desirable for the security ofi the 
public revenue. to provide summary 
means whereby the Collector may as- 
certain such proprietors; It is hereby 
enacted as follows” 

According to Section 13 of the above 
Act, every person registered as pro- 
prietor of an estate shall be deemed 
to be the Jandholder in respect of such 
estate within the meaning and for' the 
purposes of the Madras Revenue ‘Re- 


covery Act II of 1864. The janmam 


rights in the lands in dispute thus, re- 
mained intact. The stand taken on behalf 
of the petitioner-appellant, as mention- 
ed earlier, is that the janmam rights in 
the lands in dispute were converted in- 
to ryotwari estate as a result of re- 
settlement of 1926. Government order 
No. 1902 Revenue dated November 1, 


1926 was issued in this connection. 


Para 3 of that order deals with) the 
janmam estates and reads as under: 

“3. JANMABHOGAM :— Para- 
graph 11 of the Board’s Proceedings — 
Lands have hitherto been described as— 

(a) government janmam ie. lands 
which are held directly from :; the 
Government and on which taram assess- 
ment and janmabhogam are paid to the 
Government and 


(b) private janmam, i.e. lands which 
are held directly from the Government 
and on which taram assessment but not 
janmabhogam is paid. to the Govern- 
ment: 

These two classes of land will here- 
after be referred to as ‘new Holdings’ 
and ’Old Holdings’, 

The Special Settlement Officer 
proposed — 

(1) to raise the existing rate of 
janmabhogam of 8 annas an acre on 
all so-called Government janmam land 
in estates to Re. 1 an acre for highly 


developed estates crops; ! 
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(2) to retain the existing rate on 
lands cultivated with non-estate crops; 
and 2 
(3) to reduce it to 4 annas an acre 
on undeveloped lands. i 
The Board supported the proposals 
(1) and (3) but recommended an in- 
crease to Re. 1 in the case of proposal 
(2). The Government have decided to 
apply the 18? per cent limit imposed in 
G. O. No. 924, Revenue, dated 18th 
June, 1924, to janmabhogam. After 
careful consideration the Government 
have decided to accedt. the Board’s 
proposal to amalgamat=2 the two items 
of land revenue, i.e., taram assessment 
and so called ‘janmabhcgam’ which are 
being collected on all so-called Govern- 
ment janmam lands. i.e, on new hold- 
ings, and in future to collect assess- 
ment on these lands at a consolidated 
rate based upon the tozal of the rates 
at which these two items of the land 
revenue are now being levied. In all 
the figures quoted in the Appendix. to 
this order concerning fhese lands the 
revised rate given is this consolidated 
rate.” l 
It would appear from the above that 
the effect of the resetzlement of 1926 
was to retain the janmam estates and 
not to abolish the same or to convert 
them into ryotwari estates. There was 
merely a change of nomenclature. 
Government janmam lands were called 
ithe new holdings, while private janmam 
lands were called the od holdings. In 


respect of janmabhogam (janmi’s share) - 


relating to Government janmam lands, 


the order further directed that the . 


amount to be paid to the Government 
should include both the taram assess- 
ment and janmabhogam It is difficult, 
in our opinion, to infer from the above 
that janmam rights in the lands in 
question were extinguished and con- 
verted into ryotwari estates. The use 
of the word ‘Janmabhogam’ on the con- 
trary indicates that the rights of 
janmis were kept intact. i 

12. It has been argued on be- 


half of the petitioner-eppellants that - 


the grant ofa right of relinquish- 


ment to janmis- had the effect of. 


obliterating the distinction be- 
tween ` janmam estate and ryot- 


wari estate. The janmam. rights, accord- 
ing to the submission, were thus con- 
verted into ryotwari estate. In this 
connection we find that the Govern~ 
ment order No. 1902 dated Novem- 
ber 1, 1926 shows that question was 


Balmadies Plantations v. State of Tamil Nadu [Prs. 11-13] S. C. 2247 


raised as to whether a janmi of private 
janmam land could claim exemption 
from assessment by leaving cultivable 
lands waste. The Board of Revenue re- 
commended that exemption should 
not be granted unless the | janmi 
pattadar relinquished his whole right, 
title and interest. The Government, 
however, considered that having 
regard to the practice of exempt- 
ing unoccupied Janmam lands from. 
assessment the janmi should nof 
be required to pay assessment on 
lands the cultivation of which was to 
cease. In 1896 a system was introduc- 
ed, according to which a janmi could 
give notice of relinquishment without 
giving up his janmam rights over the 
land and claim remission of assessment 
on the relinquished land if it was not 
taken up for cultivation in the follow- 
ing year. The Board of Revenue in 
proceedings dated October 16, 1897 
pointed out that this was in effect a 
reversion to the old system of charging 
all cultivation with all its attendant 
evils of corruption, loss of revenue and 
unneeessary labour in inspection. The 
matter was thereafter further consider- 
ed and the Board in its proceedings 
dated June 13, 1916 expressed the opin- 
ion that the existing rule relating to re- 
linquishment of private lands was 
anomalous and proposed that no relin- 
quishment of such lands should be per- 
mitted unless the janmi surrendered 
also his janmam right and that until he 
relinquished such right, he should be 
responsible to the Government for 
the payment of the assessment due on 
such lands. This proposal was accept- 
ed by the Government in 1917 and re- 
iterated in 1919. It would thus appear 
that the’ relinquishment permissible in 
the case of janmi was of a somewhat 
peculiar nature inasmuch as there could 
be no relinquishment of janmam lands 
unless the janmi surrendered also his 
janmam,. rights. The above right of 
relinquishment, in our opinion, did not 
have the effect of converting the 
janmam ‘rights in the lands in dispute 
into ryotwari estate. 

13. It is not disputed that 
apart from the lands in. question, -there 
are no other janmam estates in 
the State of Tamil Nadu (Madras). 
If the janmam estates in ques- 
tion had been converted into ryotwari 
estates as a result of the resettlement 
of 1926, there would have arisen no 
necessity to mention the janmam right 
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in the State of Madras in Clause (2) (a) 
(i) of Article 31-A of the Constitution. 
The fact that in addition to the 
janmam right in the State of Kerala, 
the janmam right in the State of Madras 
was also mentioned in Clause (2) (a) (i) 
of Article 31-A as a result of amend- 
ment, shows that the janmam rights in 
the lands in question were assumed by 
the legislature to be in existence, 
hold that the janmam rights in the 
lands in question ceased to exist after 
the resettlement of 1926 would have 
the effect of rendering the words, 
wherein there is a reference to janmam 
Tights in the State of Madras in 
clause (2) (a) (i) of Article 31-A, to be 
meaningless and. without any purpose. 

i Reference has been made on 
behalf of the petitioner-appellants 
to the Full Bench case of Suka- 
puram Sabhayogam v. State of Kera- 
la, AIR 1963 Kerala 101 where- 
in it was held that a person would 
cease to be proprietor of a soil if 
he gets a right or is under an 
obligation to relinquish or abandon the 
landi The above case related to the 
plains of Malabar, while we are con- 
cerned with the hilly tracts of. Gudalur 
taluk. In the cited case pattas and 
Adangal registers were produced in the 
Court and the State accepted the 
authenticity of those documents. In 
the cases before us, no patta was pro- 
duced by the  petitioner-appellanits 
either in the High Court or in this 
Court. In view of the above, we are 
of the opinion that the facts of the 


Full Bench case are distinguishable. . 


In any case, we are unable to subscribe 
to the proposition that the right of re- 
linquishment of janmam rights of a 
janmi would by itself convert janmam 
rights into ryotwari estate. 

15. Argument has also been ad- 
vanced on behalf of the petitioner-ap- 
pellants that so far as the forest areas 
in the janmam lands in question are 
concerned, they do not constitute estate 
unless they are held or let for purposes 


of agriculture or for purposes ancillary . 


thereto, as contemplated by Cl. (2) (a) 
(iii) of Article 31-A of the Constitution. 
This contention, in our opinion, is de- 
void of force. Sub-clause (a) of 
Clause (2) of Article 31-A reads as 
under: 

(2) In this article, — 

(a) the expression “estate” shall, in 
relation to any local area, have the 
same meaning as that expression or its 


To 


>. Deputy Collector, 


equivalent has in the existing law: re- 
lating to land tenures in force in that 
area and shall also include — 
.. (Gi) any jagir inam or muafi or 
other similar grant and in the States of 
Madras and Kerala, any janmam right; 
(ii) any land held under en 
settlement; 


(iii) any land held or let for pur- 
poses of agriculture or for purposes 
ancillary thereto, including waste land, 
forest land, land for pasture or sites of 
buildings and other structures occupied 
by, cultivators of land, agricultural 
labourers and village artisans;”’ ! 


Janmam lands are covered | by 
Clause (2) (a) (i) of Article 31-A. 
Forest area, which is part of such 
janmam land would like the remaining 
janmam lands, constitute an estate, and 
it would not be necessary in such a case 
to show that the forest land is held or 
let for purposes of agriculture or: for 
purposes ancillary thereto. All lands 
which are part of janmam estate of a. 
janmi in the States of Madras and Ker- 
ala would constitute estate as mention- 
ed in Cl. (2) (a) (i) of Art. 31-A of! the 
Constitution, As janmam lands ‘fall 
under Cl. (2) (a) (i), it is not essential to 
show that the requirements’ of 
Clause (2) (a) (iii) too are satisfied for 
such lands and it would make no diff- 


‘erence whether forests are'a part of - 


the janmam lands. 


16. The next question e 
arises for consideration is whether | the 
acquisition of the lands in question is for 
agrarian reform. It is well established 
that in order'to invoke the protection 
of Article 31-A, it has to be shown that 
the acquisition of the estate was with 
a view to implement agrarian reform. 
The said article is confined only to 
agrarian reform and its provisions 
would apply only to a law made 
for the acquisition by the State ofiany 
rights therein or for extinguishment or 
modification of such rights if such. 
acquisition, extinguishment or modifica- 
tion is connected with agrarian reform 
(see P. Vairavelu Mudaliar v. Special 
Madras, (1965) 1 
SCR 614 at p. 622 = (AIR 1965 SC 
1017)). . | 

17. We have referred in the 
earlier part of this judgment to’ the 
various provisions of the Act, and it is 
manifest from their perusal that’ the 
object and general scheme of the Act 
is to abolish intermediaries between the 
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State and the cultivator and to help the 
actual cultivator by giving him the 
statuts of direct relationship between 
himself and the State. The Act, as 
such, in its broad outlines should be 
held to be a measure of agrarian reform 
and would consequentiy be protected 
by Article 31-A of thə Constitution. 
The said Article provides that notwith- 
standing anything contained in Art. 13, 
no law providing for the acquisition by 
the State of any estate or of any rights 
therein or the extinguishment or modi- 
fication of any such right shall be 
deemed to be void on the ground that 
it is inconsistent with, or takes away 
or abridges any of the rights conferred 
by Article 14, Article 19 or Article 31, 
provided that where such law is a law 
made by the Legislatur2 of a State, the 
provisions of Article 31-A shall not ap- 
ply thereto unless such law, having 
been reserved for the consideration of 
the President, has received his assent. 
The impugned Act, ae stated earlier, 
received the assent of the President on 
December 6, 1969. As the Act is pro- 
tected by Article 31-A of the Consti- 
tution, it is immune from attack on the 
ground of being violative of Article 14, 
Article 19 or Article 31. This fact 
would not, however, stand in the way 
of the Court examining the constitu- 
tional validity of any particular pro- 
vision of the Act. 

18. 
behalf of the appellants that whatever 
might be the position in respect .of 
other janmam lands, so far as forests 
in janmam estates are concerned, the 
acquisition of those jorests is not-in 
furtherance of the objective of agrarian 
reform, and as such, is not protected by 
Article 31-A. This submission, in our 
opinion, is well founded. According to 


Section 11.of the Act no ryot-' 


wari Patta would de issued in 
respect of forests in janmam estates 
after those estates stand transfer- 
red to the Government. There is 
nothing in the Act to indicate .as to 
what would be the purpose for which 
the said forests would be used after the 
transfer of janmam land containing 
forests to the Goverrment. All that 
S. 16 states is that, except where the 
Government otherwise directs, no per- 
son admitted by a janmi into posses- 
sion -of any such forest shall be entitled 
to any rights in or remain in posses- 
sion of such land. Sub-section (2) of 
that section specifies the directions 
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It has been submitted on - 


of Tamil Nadu [Prs. 17-19] S. C. 2249 
which the Government may issue while 


‘allowing any person to remain in 


possession of any such land. In the 
absence of anything in the Act to show 
the purpose for which the forests are 
to be used by the Government, it can- 
not be said that the acquisition of the 
forests in janmam land would be for 
a purpose related to agrarian reform. 
The mere fact that the ownership of 
forests would stand transferred to the 
State would not show that the object of 
the transfer is to bring about agrarian 
reform. Augmenting the resources of 
the State by itself and in the absence of 
anything - more regarding the purpose 
of utilisation of those resources, cannot 
be held to be a measure of agrarian re- 
form. There is no material on the re- 
cord to indicate. that the transfer of 
forests from the janmi to the Govern- 
ment is linked in any way witha 
Scheme of agrarian reform or better- 
ment of village economy. 

19. Learned Advocate General 
has referred to the case of State of 
Uttar Pradesh v. Raja Anand Brahma 
Shah, (1967) 1 SCR 362 = (AIR 1967 
oC 661). In that case all the estates in 
a Pargana, including the forests, were 
acquired by the State of Uttar Pra- 
desh under the U. P. Zamindari Aboli- 


‘tion and Land Reforms Act. Objection 


was taken to the acquisition of forests 
on the ground that it was not for the 
purpose of agrarian reform. Repelling 
the objection, this Court observed: 

“Mr. A. K. Sen further urges that 
the acquisition of the estates was not for 
the purpose of agrarian reform be- 
cause hundreds of square miles of 
forest are sought to be acquired. But 
as we have held that the area in dis- 
pute is a grant in the nature of Jagir or 
inam, its acquisition like the acquisition 
of all Jagirs, inams, or similar grants, 
was a necessary step in the implemen- 
tation of the agrarian reforms and was 
clearly contemplated in Art. 31-A” 
It would appear from the ‘above that 
the Court in that case was dealing with 
the acquisition of an estate which was 
in the nature of a Jagir, inam or similar 
grant, and it was found that the said 
acquisition was a necessary step in the 
implementation of agrarian reform. We 
are, in the cases before us, not concern- 
ed with: Jagir, inam or other grant, and 
so far as the forests in question are 
concerned, it has already been observed 
that their acquisition is not in any way 
related to agrarian reform. As such, 


2250 S. C. 
the respondent State, in our view, can- 


not get much assistance from the cited - 


case. 


20. We, therefore, hold that the 
acquisition .of the forests on the 
janmam land is not protected by Arti- 
cle 31-A. It has not been shown to us 
that if the protection of Article 31-A is 
taken off, the acquisition of forests can 
otherwise be justified. We, therefore, 
are of the view that the provisions of 
Section 3 of the Act in so far as they 
relate to the transfer of forests in the 
janmam estates'in question are viola- 
tive of the Constitution. As such, we 
strike down those provisions to that ex- 
tent. Invalidity’ of the. provisions relat~ 
ing to the transfer of forests would not, 
however, affect the validity of the 


other provisions of the Act as the twa 


are distinct and severable. 


. 21. The last submission which 
has been made'on behalf of the peti- 
tioner-appellants relates to Section 17 
of the Act regarding the rights of 
plantation lessees. It is stated that it 
would be open to the Government under 
the above position to terminate by 
notice the right of the lessees. Such a 
termination of the lessee rights under 
the obove provision, according to the 





submission made on behalf of the peti- ` 


tioner-appellants would be violative of 
their rights under Arts. 14, 19 and 31 of 


the’ Constitution.. It is,-in our opinion, - 


not necessary to deal with.this aspect 
of the matter, It is admitted that no 
notice about’ the termination of the 
lessee rights has been issued under Sec- 
tion 17 of the Act to any of the peti- 
tioner-appellants. Indeed, the ques- 
tion of issuing ‘such a notice can only 
arise after the . Act comes into force. 
Even after the Act comes into force, 


the Government. would have to apply ° 


its mind to the question as, to whether 
in its opinion it is in public interest to 
|termnate the rights of the plantation 
lessees.. Till such time as such a notice 
is given, the matter is purely of an 
academic nature. In case the Govern- 
ment decides not to terminate the lease 
of the plantation lessees, any discus- 
sion in the matter would be an exer- 
cise in futility. If on the contrary, 
action is taken by the Government 
under Section 17 in respect of any lease 
of land for purposes of the cultivation 
of plantation crop, the aggrieved party 
_ {ean approach the Court for appropriate 
relief. l : 
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22.. As a result of the above, 
we uphold the vires of the Act, ex- 
cept in one respect, The provisions of 
Section 3 in so far as they relate to the 
transfer of forests in janmam estates to 
the Government are not protected! by 
Article 31-A and being violative of the 
Constitution are struck down. The ap- 
peals and writ petition are disposed of 
accordingly: The parties, in the cirċum- 
stances, are left to bear their own costs 
throughout. 
Order disin 
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, Index Note: (A) — Motor Vehicles 
Act (1939), S. 63A (2) (c) — Power | of 
Inter-State Transport Commission | to 
Issue directions — Nature of — Direc- 
tions laying down order of preference 
in grant of permits—Not within power 
of Commission. 
Brief Note: (A) The power of the 
Inter-State Transport Commission 
under S. 63A (2) (c) to issue directions is 
referable only to directions of execu- 
tive and administrative nature. The 
Commission has no power to entrench 
upon the quasi-judicial functions | of 
the Transport Authorities in the mat- 
ter of grant of permits. Directions! by 
the Commission to the Transport Au- 
thorities indicating the order of prefer- 
ence in the grant of permits are an en~ 
croachment upon the judicial discre- | 
tion of the Transport Authorities in the 
matter of grant of permits and are out- 
side the powers of the Commission. 
AIR 1964 SC 1573, Relied on. | 
| (Paras 22 & 24) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1573=(1964) 7 SCR | 
1, B. Rajagopala Naidu v. State | 
Transport Appellate Tribunal ! 
14, 15, 16, 19,20 
The following Judgment of’ the 
Court was delivered by | 
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RAY, J.:— These three appeals are 

py certificate from the judgments 
dated 9 June, 1966; 10 December, 1964 
and 19 July, 1966 of th= High Court of 
Mysore. | . 
l 2. The only question which 
falls for consideration in these appeals 
is the interpretation of Section 63A (2) 
(c) of the Motor Vehicles Act, 1939 
(hereinafter referred ta as the Act). 


3. Civil Appeal No. 1084 of 
1967 concerns applications for grant of 
permits on specified routes in the State 
of Maharashtra. On 8 April, 1963, the 
Regional Transport Authority, South 
Kanara issued a notification under Sec- 
tion 57 (2) of the Act inviting applica- 
tions from public carriers permit hol- 
ders of South Kanara District intend- 
ing to operate their vehicles in the 
State of Maharashtra The permits 
were under reciprocal agreement be- 
tween the State Governments of Mysore 
and Maharashtra. There were 28 vacan- 
cies for permits, 39 applications were 
made for the .same. 
Kamath in Civil Appeal No. 1084 of 
1967 submitted an application for per- 
mit. His application was rejected by 
the Regional Transport . Authority, 
Mangalore. He preferr2d an appeal to 
the State Transport Appellate Tribu- 
nal. The State Transport Appellate Tri- 
bunal rejected the appeal. - 

Oo 4 The inter-State Transport 
Commission issued certain directions to 
the Regional Transport Authorities. 
These directions were issued under Sec- 
tion 63A (2) (c) of the Act. These direc- 
ions laid down the order of preference 
in the grant of permits. The Transport 
Authorities kept in vi2w those direc- 
tions. ‘The principal point for consi- 
deration in these appeals is whether the 
Inter-State Transport Commission was 
competent to do so. l 

o D Section 63A (2) of the Act 
' deals with functions of the Inter-State 
. Fransport Commission. One of the 
principal functions is r2gulation of the 
operation of transport vehicles in an 
inter-State region. Section 45 of the 
Act deals with applicacion where it is 
proposed to use the vehicle in two or 
more different States. Section 63 of 
the Act requires a permit granted in 
any one State to be ccunter-signed by 


the State Transport Authority or the.. 
Regional Transport Authority of the 


other State. Section €3 -further pro- 
. vides that it shall not be necessary to 


The respondent: 
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follow the procedure laid down in Sec- 
tion 57 for the grant of counter-signa- 
tures of permits, where the permits 
granted in any one State are required to 
be countersigned by the State Transport 
authority of another State or by the Re- 
gional Transport Authority concerned 
as a result of any agreement arrived at 
between the States after complying with 


the requirements of sub-section (3A), 


or for the grant of counter-signatures 
of permits in pursuance of any direction 
issued by the Commission under clause 
(c) of sub-section (2) of section 63A. 
Section 63 further provides that the ag- 
reement between the States shall be 
published by each of the States con- 
cerned in the Official Gazette together 
with a notice of the date before which 
representations in connection therewith 
may be submitted, and the date, not 
being less than thirty days from the 
date of such publication, on which the 
representations will be considered. 


: 6. Section 63A (2) (c) of the Act 
is as follows: 


"634A. (2) The Commission shall 
perform throughout an Inter-State 
region all or such of the following fun- 
ctions as it may be authorised to do by 
the Central Government by notifica- 
tion in the Official Gazette, namely: 

(c) to issue directions to the State 
Transport Authorities or Regional 
Transport Authorities interested 
regarding the grant, revocation and sus- 
pension of permits and of counter-signa- 
tures of permits for the operation of 
transport vehicles in respect of any 
route or area common to two or more 
States”. . 


T. The directions issued by the 


Inter-State Transport Commission 
under Section 63A (2) (c) were inter 
alia these: 


l (i) Preference will be given in the 
following order in the grant of the per- 
mits. 

(a) A Co-operative Society (i) at 
Teast 50 per cent of the members of 
which are not related to each other; 


- (ii) 75 per cent of the members of 

which are also its employees, and 

(iii) the main business of which is 
the provision of transport services. 

(b) Transport Co-operative Soci- 
eties other than the above. 

(c) A limited Company or a regis- 
tered firm. 

(d) Others, 
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8. The respondent Kamath made 
an application under Article 226 of the 
Constitution to the Mysore High Court. 
The respondent Kamath challenged the 
decision of the Transport Authorities. 
The main grounds for challenge were 
these. The Inter-State Transport Com- 
mission issued directions to the Trans- 
port Authorities indicating the order of 
preference for grant of permits. The 
Transport Authorities became bound by 
and kept in view. these directions. These 
directions invaded, infringed and im- 
pinged on the authority and jurisdic- 
tion of the Transport Authorities for 
the grant of permits. Therefore the 
decisions of the Transport Authorities 
were vitiated. 


9. The High Court came to the 
conclusion that the directions issued by 
the Inter-State Transport Commission 
encroached on the quasi-judicial juris- 
diction of the Regional Transport Au- 
thority. 


10. Civil Appeal No. 1091 of 1967 
concerns the grant of Inter-State per- 
mit under the reciprocal agreement be- 
tween the Governments of Mysore and 
‘Maharashtra, The Regional Transport 
Authority, Belgaum on 20 September 
1963 invited applications under section 
57 (2) of the Act from operators hold- 
ing substantive public carrier permits 
issued by that Authority for varia- 
tion of the conditions of permit 
by the inclusion of three new 
straight inter-State routes between 


the places in Belgaum District, connect-~ 


ing with places lying in Maharashtra 
‘State in the said permit and for grant of 
counter-signature by the State Trans- 
port Authority; Maharashtra under 
the reciprocal agreement between the 
two States. The respondent Jaknur 
submitted an application. The total 
number of applications was 25. The 
application of respondent Jaknur was 
rejected. The respondent Jaknur there- 
upon made an application under 
Article 226 of the Constitution to 
the Mysore High Court. The res- 
pondent Jaknur impeached the deci- 
sion of the Transport Authority, 
Belgaum on these grounds. The Inter- 
State Transport Commission on 3 Octo- 
ber, 1963 issued directions indicating 
the order of preference in the matter of 


grant of permits, These directions were . 
ral character as it may consider neces- 
‘sary, in respect of any matter relating 


the same as in the other appeal. The 
respondent Jaknur challenged the 
directions as violative of and infring- 


. public. 


ri 
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ing the quasi-judicial jurisdiction and 
authority of the Transport Authorities. 
The grounds for challenge were simi- 
lar to those in Civil Appeal No. 1084 
of 1967. The contentions of the res- 
pondent Jaknur found favour with ' ‘the 
High Court.. © 


12. Civil Appeal No. 1081! of 
1970 concerns grant of inter-State per- 
mit for the plying of vehicles on cer- 
tain specified routes between the State 
of Mysore and the State of Kerala. The 
Regional Transport Authority on | | 26 
September, 1963 called from’ owners of 
carriers who had been granted permits 
applications for grant of counter-signa- 
ture by the Kerala State Transport Au~ 
thority for plying of vehicles on routes 
between the States of Mysore and Ker- 
ala. There was inter-State agreement 
between the two States for the plying 
of such vehicles. The respondent Hegde 
made an application. His application 
was rejected. The principal ground 
for rejection cf the application was 
that the respondent Hegde was not in 
a position to command facilities to ithe 
The respondent Hegde there- 
upon filed an application under Art. 226 
of the Constitution before the Mysore 
High Court. The respondent Hegde 
challenged the decision of the Trans- 
port Authority on grounds similar | to 
those in Civil Appeal No. 1084 of 1967, 
that the decision of the Transport Au- 
thority was invaded by the direction 
of the Inter-State Transport Commis- 
Sion indicating the order of preference. 


13. Counsel for the appellant 
contended that under Section 63A: (2) 
(c) of the Act the Inter-State Transport 
Commission was competent to issue 
directions to the State or the Regional 
Transport Authorities regarding prant 
of permits, and, therefore, the indica- 
tion of order of preference in the direc- 
tions amounted only to laving down 
criteria to be applied in dealing with 
permits. 

14, This Court in B. Bajagopala 
Naidu v. State Transport Appellate 
Tribunal, (1964) 7 SCR 1 = (AIR 1964 
SC 1573) construed Section 43A of the 
Motor Vehicles Act as inserted by the 
Madras Amending Act 20 of 1948. Sec~ 
tion 43A was as follows: | 7 


- "The State Government may issue 
such orders and directions of a gene- 


to road transport, to the State Transport l 
| 
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‘Authority or a Regional Transport Au- 
thority; and such Transport Authority 
shall give effect to all such orders and 
directions”. 


15. In Naidu’s cease, (1964) 7 
SCR 1 = (AIR 1964 SC 1573) (supra) 
the State Government tnder S. 43A of 
the Act gave directions prescribing cri- 
teria for selection and cevised a mark- 
ing system for applicants. This Court 
held that the power of the State Gov- 
ernment to issue orders and directions 
in respect of any matter relating to 
road transport to the State or Regional 
Transport Authorities did not embrace 
any power of the State Government to 
give directions in respect of matters 
which had been entruszed to the Tri- 
bunals constituted under the Act and 
which are to be dealt with by those 
Authorities in quasi judicial manner. 
The words “orders .and directions” 
were held in that case to be equivalent 
to executive acts. Those words could 
cover only the field of administrative 
‘orders and directions. This Court said 
that the structure of the Act indicated 
that section 43A of the Act did not in- 
clude “the area which is the subject- 
matter of the exercise cf quasi-judicial 
authority by the relevent Tribunals”. 


16. Counsel for the appellant 
contended that the reasoning in Naidu’s 
case, (1964) 7 SCR 1 = (AIR 1964 SC 
1573) (supra) could not apply to the 
interpretation of Section 63A (2) (c) of 
the Act which spoke only of ‘“direc- 
tions” and not of “orders and direc- 
tions”. This contention :s unsound both 
on logie and principle, 


17. Section 63A of the Act 
speaks ‘of various powers of the Inter- 
State Transport Commission. First, 
there is power to prepare schemes for 
the development, co-ordination or regu- 
lation of the operation of transport of 
vehicles and in particular of goods 
vehicles in an intec-State region. 
Secondly, the Commission has power 
to settle all disputes and, decide all 
matters on which differences of opi- 
nion arise in connection with the deve- 
lopment, co-ordination >r regulation of 
the operation of transport vehicles in 
an Inter-State Region. Thirdly, the 
Commission has power to issue direc- 
tions to the State Transport Authorities 
or the Regional Transport Authorities 
interested regarding th= grant, revoca- 
tion and suspension of permits and 
counter-signatures of permits for the 
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operation of transport vehicles in res- 
pect of any route or area common to 
two or more States. Fourthly the 
Commission has power to grant, revoke 
or suspend any permit or countersign 
any permit for the operation of any 
transport vehicles in respect of such 
route or area common to two or more 
States as may be specified in this þe- 
half by the Central Government. These 
four powers are separate and distinct. 

18. It is important to notice 
that the Act has not conferred any 
power on the Commission to make rules. 
In the absence of any power to enact 
subordinate legislation by way of rules 
the delegation of legislative power can- 
not be lightly inferred. Under section 
133 (1) of the Act power to make rules 
is conferred on the Central Government. 


Furthermore, the power to make rules 


is subject to the condition of rules 
being made after previous publication. 
The rules so made are also to be publi- 
shed in the Official Gazette. Again, 
rules made by the Central Government 
or the State’Government shall be laid 
for not less than 14 days before Par- 
liament or the State Legislature as the 
case may be. These safeguards are pro- 
vided when power to make subordinate 
legislation has been conferred on the 
Central Government or the State Gov- 
ernment, 


19. The provisions contained in 
Section 63A (4) of the Act are that 
where the Commission in the exercise 
and discharge of powers and functions 
under Section 63A (2) (c) issues direc- 
tions to the State or the Regional Trans- 
port Authorities, those authorities 
shall give effect and will be guided by 
such directions. Orders or ` directions 
which have the force of law by reason 
of statutory power bind the authorities 
by reason of sustenance from the 
statute. It is only when orders or 
directions are in the nature of 
administrative orders and directions 
and they do not have the force 
of statutory rules that it is not 
inappropriate to provide that orders 
or directions shall be followed by the 
authorities. This Court applied this 


‘reasoning to the interpretation of ‘Sec- 


tion 43A of the Act in Naidu’s_ case, 
(1964) 7 SCR 1 = (AIR 1964 SC 1573) 
(supra) and held that the provisions in 
Section 43A that the Transport Autho- 
rities “shall give effect to all such 
orders and directions” indicated that 
the directions were of a general charac- 
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ter in respect of Administrative mat- 
ters, ; ; e. l 


20. This Court in Naidu’s case, 
(1964) 7 SCR 1=(AIR 1964 SC 1578) 
(supra) held that the Transport Autho- 
-Tities in dealing with applications for 
permits and assessing the respective or 


rival claims of the parties discharge 
quasi-judicial functions and their orders . 
It is, there- ` 


are quasi-judicial orders. 

fore, essential to fundamentals of fair- 
‘play in the administration of law that 
the decision of these Transport Autho- 
rities in the matter of grant of permits 
should not be clogged by directions 
indicating the order of preference as 
happened in the present case. 


21. Section 55 of the Act which 
deals with applications for the public 


carriers permit states that other con~. 


ditions being equal an application for 
a public carrier’s permit from a Co- 
operative Society, shall, as far as may, 
be given preference over the applica- 
tions for grant of permits, When the 


Act provides preference to Co-opera-. 


tive Societies, as far as possible, it is 
not appropriate to hold that the Com- 
mission would have power to do the 
identical things. In the present case, 
the Commission did not~ rest merely 
with giving the-first preference to Co- 
operative Societies. The 
thereafter indicated the order of pre- 
ference to Transport Co-operative Soci- 
eties, Limited Companies, Registered 
firms and lastly to others. 


22. Itis apparent that the order 
of preference indicated in the garb of 
directions is an encroachment upon the 
judicial discretion of the Transport Au- 
thorities in the matter of grant of per- 
mits. 


23. The High Court was correct 
in holding that the Commission was not 
vested with any power to issue “‘direc- 
tions which may have the effect of 
fettering the Regional Transport Au- 
.thorities or the State Transport Autho- 
rities concerned in performance of their 
quasi-judicial functions under the pro- 
visions of the Act”. 


24. 
State Transport Commission under Sec- 
tion 63A (2) (c) of the Act to issue 
directions is referable only to directions 
of executive and administrative nature. 
The Commission has no power to en- 
trench upon the. quasi-judicial func- 
tions of the Transport Authorities in 


Commission - 


The power of the Inter~ 


ALR. 
the matter of grant of permits. The 
order of the High’ Court in quashing 
the direction is upheld, | 


25. The appeals therefore fail. 
The respondents did not appear. There- 


fore, there will be no orders as to costs. 


Appeal dismissed, 

| 

AIR 1972 SUPREME COURT 2254 
(V 59 C 429) ` 


J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 


Kala Chand Saran, Petitioner v, 
State of West Bengal, Respondent. | 

Writ Petn. No. 194 of 1972, D/- 
2-8-1972. | 

Index Note (A) — Maintenance of 
Internal Security Act (26 of 1971), Sec- 
tion 10: — Preventive detention under 
S. 3—Undue and unexplained delay in 
considering representation of detenu 
by State — Detention violates consti- 
tutional safeguard. (X-Ref: Constitu- 
tion of India, Arts, 22 (5) and 32). | 


Brief Note: (A) The State Govern- 
ment is not free to adopt a leisurely 
attitude’ in considering the detenu’s 
representation which, according ' to 
Art, 22 (5), must be considered as soon 
as possible or as expeditiously as pra- 
cticable and without avoidable delay. 
Where the undue delay of 40 days in 
considering the representation of ‘the 
detenu has not been satisfactorily ex- 





‘plained by the State, there is a viola- 


tion of the constitutional safeguard 
under Art. 22 (5) and as such the de- 
tention is illegal. (Paras 4; 5) 
The following Judgment of the 
Court was delivered by | 


DUA, J.:— Kala Chand Saran has 
sent through Dum Dum Central Jail an 
application complaining against his de- 
tention under S. 3, sub-s. (1) read with 
Sub-s. (2) of the Maintenance of Inter- 
nal Security Act, 25 of 1971 (herein- 
after called the Act) and praying for 
his release.’ Though no provision | of 
Jaw is mentioned in the application it 
is obviously intended to be under Arti- 
cle 32 of the Constitution. The deten- 
tion order, according to the return was 
passed by the District Magistrate, 
Midnapore on December 24, 1971 and 
the detenu was arrested pursuant: to 
that order on December 29, 1971. The 
grounds of detention were served on 
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the detenu at the time of his arrest. 
On December 30, 1971 the necessary 
report was made to the State Govern- 
ment and the’order of detention was 
approved by that Government on Janu- 
ary 4, 1972. The peticioner’s. repre- 
sentation was received by the State 
Government on January 10, 1972 and 
was considered by it on February 19, 
1972. His case was pleced before the 
Advisory: Board on January 20, 1972 
and the Advisory Board gave its deci- 
-sion on February 22, 1972. The State 
Government confirmed the order on 
March 8, 1972 and on the same day it 
was communicated to the detenu-peti- 
tioner. 


2. The only point raised before 
us by Mrs. Udayaratnam, the learned 
advocate appearing as amicus curiae 
in support of the petition is that the 
State Government did not consider the 
detenu-petitioner’s representation as 
expeditiously as possinle and took 
nearly one month and nine days to do 
‘SO. 


3. Prima facie the period be- 
tween January 10, 1972 and February 
19,.1972 seems to us to be unduly long 
and this inordinate delay requires 
satisfactory explanation by the State 
Government. Para 7 of the counter- 
affidavit sworn by the Deputy Secre- 
tary, Home (Special) Department, Go- 


vernment of West Bengal on July 8, 


1972 contains the: explanation for the 
delay. It is averred therein: 


EEEE that the said representa- 
tion of the detenu-petitioner could not 
. be considered earlier by the State Go- 
vernment as due to various movements 
launched by the -employees sometime 
back. there had been considerable in- 
crease in pending matters. . Further due 
to sudden increase in volume of work 
due to increased number of detention 


cases under Maintenarce of Internal 


Security Act during thet period there 
was great pressure of work causing de- 
lay in dealing with the files. In: this 
case there was a delay cf about 40 days 
in considering the representation of 
the petitioner, I further state that the 
said delay was unintentional and was 
caused due to reasons Leyond the con- 
trol of the State Government. — 


4. This explanation is extreme- 
Iy vague both as to the time when the 
so-called various movements by the 
employees are alleged to have been 


launched and their nature and dura- 


Kala Chand v. State of W. B. (Dua J.) 


[Prs. 1-5] © S. C. 2255 


‘tion. Reference to sudden ircrease in 


the volume of work due to increased 
number of detention cases under the 
Act is equally vague and it gives no 
clear idea to this Court as to how far 
the State Government could be held to}. 
be reasonably justified in delaying the 
consideration of the detenu-peti- 
tioner’s representation for so long. AS 
has often been pointed out by this 
Court deprivation of the personal liber- 
ty of an individual in our democratic 
Republic is considered to be a serious 
matter and our Constitution has been 
very jealous in prescribing effective 
safeguards against the infringement of 
the fundamental right of personal liber- 
ty guaranteed by it. It is noteworthy 
that protection of life and personal 
liberty guaranteed by our Constitution 
extends to all persons and is not limit- 
ed or confined to the citizens of India: 
Articles 21 and 22, Article 22 (5) of 
the Constitution contains some of those 
safeguards against preventive detention 
which have to be complied with by 
the detaining authority. As there is 
no trial in cases of preventive deten- 
tion the representation and its consi- 
deration are designed by the Constitu- 
tion to afford the earliest opportunity 
to the detenu to have his version in 
defence considered, No doubt, main- 
tenance of internal security and mat- 
ters: connected therewith are entitled 
to the greatest priority ‘because on 
them depends’ not only the fate of 
orderly society and of the freedoms 
assured to all persons enjoying the pri- 
vilege of being present in this Republic, 
but disturbance of internal security 
may. also at times endanger the secu- 
rity of the nation as a whole. Never- 
theless, we cannot on this ground alone 
countenance the position that the State 
Government is free to adopt a leisure- 
ly attitude in considering the detenu’s 
representation which, according to Arti- 
cle 22 (5) must be considered as soon as 
possible or as expeditiously as .practi- 
cable and without avoidable delay. 

5. The undue delay in consider- 
ing the detenu’s representation hav- 
ing not been satisfactorily explained to 
this Court, we have no option but to 
allow this petition. We have already 
directed on July 28, 1972 that the peti- 
tioner be set at liberty, In the present 
order we have given reasons in sup- 
port of the order of July 28, 1972. 

_ Petition allowed. 
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J. M. SHELAT, I. D. DUA AND EH. R. 
KHANNA, JJ. 


Borjahan Gorey, Petitioner v. The 
State of West Bengal, Respondent. 


Writ Petn. No. 192 of 1972, D/- 
‘1-8-1972. <a 

“Index Note: (A) — Maintenance of 
Internal Security Act (1971), S..3 (2)— 
Detention under the Act — Prosecution 
under Penal Code or action under Cha- 
pter VIII, Criminal P, C. — Distinction 
— Remedy possible under Criminal 
P.C. — Does not bar detention under 
the Act. 

Brief Note: (A)—Merely because 4 
detenu is liable: to be tried in a crimi- 
nal court for the commission of a cri- 
minal offence or to be proceeded 
against for preventing him from com- 
. Mitting offences dealt with in Chapter 
VIII of the Code of Criminal Procedure, 
would not by itself debar the govern- 
ment from taking action for his deten- 
tion under the ‘Act. 


The preventive detention provided 
by the Act is designed to deal urgent- 
ly and effectively with the more seri- 
ous situation, inter alia, affecting the 
Security of India and the maintenance 
of public order as contemplated by Sec- 
tion 3 of the Act. Judicial trial for 
punishing the accused for the commis- 
Sion of an offence as also preventive 
security proceedings in a criminal 
court against a person merely for keep- 
ing the peace or for good behaviour 
under Chapter VIII of the Code of Cri- 
minal Procedure is a jurisdiction dis- 
tinct from that of detention under the 
Act, which has'in view, the object ‘of 
preventing the ‘detenu from acting in 
any manner prejudicial inter alia to 
the security of the State or mainten- 
ance of public order. The fields of 
these two jurisdictions are not co-ex- 
tensive nor are they alternative. The 
jurisdiction for trial or for preventive 
proceedings under Chapter VIII, Code 
of Criminal Procedure cannot be suc- 
cessfully invoked in a situation where 
a person is suspected to be likely to 
act in a manner prejudicial to the secu- 
rity of the State or public order. A 
case under the Code of Criminal Proce- 
dure whether punitive or preventive 
depends on the ‘proof of objective facts 
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which have already taken place where- 
as a case under the Act providing | for 
preventive detention depends on the 
subjective satisfaction of the authori- 
ties concerned of the likelihood of Ithe 
person to be detained to act in future 
in a manner similar to the one seen 
from his past acts, The fact, therefore, 
that a prosecution under the Code also 
could have been launched is not a valid ` 
ground for saying that it precludes 
the authority from acting under the 
Security Act. (Para 4) 


Mr. Hira Lal Jain, Advocate, | for 
Petitioner; Mr. P. K. Chakravarty 
Advocate, for Respondent. | 


The following Order of the - Court 
was delivered .by 


DUA, J. :— This is a petition an 
Art. 32 of the Constitution challenging 
the order of the petitioner’s detention 
dated September 23, 1971 made i by 
the District Magistrate, Howrah, under 
S. 3, sub-s. (1) and (2) of the Main- 
tenance of Internal Security Act, 26 of 
1971 (hereinafter called the Act). The 
petitioner Borjahan Gorey, who claims 
to bea labourer working in Gogalbhai 
Jute Mills was arrested on October; 5, 
1971 pursuant to the impugned order 
of detention. The grounds of detention 
were served on him on the same day- 
He made a representation to the State 
Government on October 25, 1971 which 
was duly considered by the said Go- 
vernment on October 29, 1971. His case 
was placed before the Advisory Board 
on November 1, 1971 as required! by 
S. 10 of Act and the said Board made 
its report on December 10, 1971. | As 
in the opinion of the Board there was 
sufficient: cause for the petitioner’s de- 
tention the State Government confirmed 
the impugned order on December 23, 
1971 and communicated this fact to: the 
petitioner on the same day. 


| 
2. The grounds for the : peti- 
tioner’s detention. duly communicated 
to him under S.3 (1) of the Act are: — 


“(1) On 7-7-71 after 19.30 hours 
you and your associates Asto Patra, 
Netai Patra, Habi Khara and others 
terrorised the members of the public, 
who assembled in the field of Shri 
Saraj Ghosal near Fuleswar Rly. Sta- 
tion to decide the actions to be taken 
against the anti-social activities, like 
snatching away valuables from the pas- 
sengers from running trains, carried on 
by you and your associates, by explod- 


1972 
ing bombs at a distance of 8/10 cubits 
from the place of meeting. The local 
people -being panicky started running 
helter and skelter but you and 
your associates obstructed them by. 
brandishing swords and iron rods. 

2. On 6-8-71 at akout 11.45 hours, 

you and your associaces Netai Patra, 
‘Asto Patra, Amjed, Rabi Khara and 
15/20 others being armed with balam, 
sword and bombs etc., formed an un- 
lawful assembly in front of the shop 
of Pranab Sarkar of Kalsafa market, 
P. S. Uluberia and attacked one Easu- 
dev Sarkar causing severe injuris on 
his person, When resis-ed by the mem- 
bers of the public, you and your asso- 
‘ciates attacked them eausing injuries 
to some of them and terrorised them 
- by hurling bombs towards them. Eeing 
panick-stricken, the local people started 
to run aimlessly and the market was 
closed instantaneously. You and your 
associates created a reign of terror and 
continued your rowdy activities fill a 
` police party reached chere.” 
: The first point pressed by 
Shri Hiralal Jain, learned counsel ap- 
pearing as amicus curiae against the 
petitioner’s detention is that the 
grounds, on the basis of which the im- 
pugned detention order has been made, 
disclose facts which would squarely 
fall within the purview of Sections 109 
and 110 of the Code of Criminal Pro- 
cedure and, therefore, the petit:oner 
should have been appropriately pro- 
ceeded against under those sections 
rather than detained under S. 3 ož the 
Act. Our attention was not drawn by 
the learned counsel to any statutory 
provision, nor was any precedenz or 
principle cited by him in suppor. of 
this contention. 

4. Now merely because = de- 
tenu is liable to be tried in a criminal 
court for the commission of a crininal 
offence or to be proceeded against for 
preventing him from committing oifen- 
ces dealt with in Chapter VIII o? the 
Code of Criminal Procedure, would not 


by itself debar the Gavernment [rom ' 


taking action for his detention wunder 
the Act. The scheme of the Act as dis- 
closed by its clear language does not 
lend any support to the contention 
urged by Shri Jain. Besides, the oject 
and purpose of bringing the Act om the 
statute book also clearly shows that in 
view of the prevailing situation in the 
country and the developments across 
the border in July, 1971 the need was 
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felt for urgent and effective preventive 
action in the interest of national secu- 
rity and the Act was retrospectively 
enacted to replace the Maintenance of 
Internal Security Ordinance, 1971. The, , 
preventive detention provided by the 
Act is apparently designed to deal 
urgently and effectively with the more 
serious situation, inter alia, affecting 
the security of India and the mainten- 
ance of public order as contemplated 
by S. 3 of the Act. The liability of the 
detenu also to be tried for commis- 
sion of an offence or to be proceeded 
against under Chapter VIII of the Code 
of Criminal Procedure which deals with 
prevention of less serious disturbances 
and requires execution of bonds on the 
basis of the acts disclosed in the grounds 
do not in any way as a matter of law 
affect or impinge upon the full opera- 
tion of the Act. The reason is obvious. 
Judicial trial for punishing the accused 
for the commission of an offence as 
also preventive security proceedings in 
a criminal court against a person mere-| - 
ly for keeping the peace or for good 
behaviour under Chapter VIII of the 
Code of Criminal Procedure, we may 
appropriately point out, is a jurisdic- 
tion distinct from that of detention 
under the Act, which has in view, the 
object of preventing thedetenu from 
acting in any manner prejudicial inter 
alia to the security of the State or 
maintenance of public order. The fields 
of these two jurisdictions are not co- 
extensive nor are they alternative. The 
jurisdiction under the Act may be in- 
voked, when the available evidence 
does not come up to the standard of 
judicial proof but is otherwise cogent 
enough to give rise to suspicion in the 
mind of the authority concerned that 
there is a reasonable likelihood of re- 
petition of past conduct which would 
be prejudicial inter alia to the security 
of the State or the maintenance of 
public order or even when the witnes- 
ses may be frightened or scared of 
coming to a court and deposing about 
past acts on which the opinion of the 
authority concerned is based. This 
jurisdiction is sometimes called the 
jurisdiction of suspicion founded on 
past incidents and depending on sub- 
jective satisfaction. The jurisdiction for 
trial or for preventive proceedings 
under Chapter VIII, Code of Criminal 
Procedure cannot be successfully invok- 
ed in such a situation. In other words a 


case under the Code of Criminal Proce- 
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dure whether punitive or preventive 
depends on the proof of objective 
facts which have already taken place 
whereas a case under the Act provid- 
ing for preventive detention depends 


on the subjective satisfaction of the’ 


authorities concerned of the likelihood 
of the person to be detained to act in 
future in a manner similar to the one 
seen from his past acts. The authorities 
mentioned in S. 3 (2) which include the 
District Magistrate - are, in our view, 
best suited to’decide whether it is 
necessary to proceed under the Act 
which decision rests on their sub- 
‘jective satisfaction. The grounds of 
detention relate to the past acts on 
which the opinion as to the likelihood 
of the repetition of such or similar 
acts is based and those grounds are 
furnished tothe detenu toinform him 
as to how and why the subjective satis- 
faction has been arrived at so as to 
enable him to represent against them. 
The fact, therefore, that a prosecution 
- funder the Code could also have been 
launched is not a valid ground for saying 
that it precludes the authority from 
acting under the Act. This contention 
is thus devoid of -merit. We have dis- 
cussed this aspect somewhat elaborate- 
ly so as to eliminate any misunderstand- 
ing of the true import of our decision 
and to exclude the possibility of any im- 
pression that the Act vests in the autho- 
rity arbitrary power to select one or 
the other course dealing with the same 
or exactly similar situation. . 


5. The Iearned counsel then re- 
ferred us to the petitioner’s denial in 
his representation of the truth of the 
allegations contained in the two 
grounds. According to him on the date 
on .which the incident mentioned in 
ground No. 1 is alleged to have occur- 
red he was present on duty in the mill 
and, therefore, he could not have 
participated in that occurrence, That 
ground must, therefore, be considered 
to be false,’ contended Shri Jain. In 
so far as the second ground is concern- 
ed, according to the petitioner, at Tae 
time of the alleged incident, . 
at 11.45 am. 'on August 6, 1971. 
he was at the dispensary of the 
doctor appointed by the Employ- 
ees’ State Insurance for Gogalbhai 
Jute Mills where he. had gone 
with the object of taking medical leave 
for a couple of days because he was 
sick and was running wempetarire: In 
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other words the petitioner pleads alibi 
with respect to both the grounds. On 
the basis of these contentions, accord- 
ing to Shri Jain, the impugned order 
should be held to be based on allega- 
tions which are not true. The impugn~ 
ed order of.detention is accordingly 
contended to be insupportable being 
based on non-existing facts. 


i : 

6. We are unable to agree with 
this submission: The District Magis- 
trate who made the impugned order 
has, in the counter-affidavit, sworn 
“that the detenu-petitioner is one | of 
the notorious rowdies and anti-social 


-elements of P. S. Pudubalia, District 


Howrah”. He has further added that . 
after receiving reliable information re~ 
lating to the alleged anti-social and 
prejudicial activities of the detenu- 
petitioner relating to the maintenance 
of public order he passed the order; of 
detention under the Act. In para 7 
of the counter-affidavit he affirmed 
both the grounds in express language. - 
We do not find any cogent ground for 
not accepting the facts affirmed in the 
counter-affidavit. The District Magis- 
trate is expected to know the situation 
prevailing in the district and to take 
Suitable action for the ooe 
public order. His assessment of 

and his opinion on the ss ny of 
making a detention order must be given 
due consideration and respect by this 
Court.: The petitioner’s representation 
was also duly considered by the State 
Government and rejected. The Advi- 
sory Board, after hearing the detenu- 
petitioner in person also expressed the 
opinion that there was sufficient cause 
for his detention. In these circumstances 
it is not possible for us in habeas corpus 
proceedings to hold an independent 
enquiry into the question whether:or 
not the grounds on which the impugn- 
ed order of detention is passed are 
false or non-éxistent. Nor can the 
impugned order be held to be mala 
fide as suggested by Shri Jain. There 


. being no legal. infirmity in the order 


of the petitioner’s detention and, the 
facts affirmed by the District Magis-~ 
trate, which must be accepted on the 
facts and circumstances -of this case 
to be true, being relevant to the object 
of detention, this petition must fail and 


is dismissed. 
Petition dismissed; 
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A. M. SHELAT, I. D. DUA AND E. R. 
KHANNA, JJ. 


Shri. Amiya Kumar A E 
Petitioner v. State of West Bengal, 
Respondent. 


Writ-Petn. No. 190 of 1972, D/- 31- 
{-1972. 


Index Note— (A) Maintenance of 
[Internal Security Act (1971) S. 3 — 
Concepts of Public Order and law and 


order — Distinction — The _ poten- 


fiality of detenu’s act stated in the 
grounds of detention, cr the degree of 


its impact on the members of the com- 


munity in the locality in which the ac? 


is committed, is the criterion to distin- 
guish whether the deteation pertains to 


the field. of public order or of merely 


[aw and order. (Para 6) 


Brief Note (A)—Wnere one of the 
grounds for detention of A was an 
attack by him on B resulting in his 


death, the act was against a specific in- 


dividual and it may be said to have in- 
volved infraction of Jaw and order only. 
But if it could be said that the act was 


not committed on account of any ani- 


mus against the victim or for a motive 
Such as personal vendetta, but that it 
. was committed with a view to promote 
a particular. political ideology, and asa 
warnitig against those-who did not 
agree with or subscribe to suciz~-ideo- 


legy, obviously it was inténded to ter= `x 


rorise those who did not conform tô 
that ideology, and whe out ôf panic 
would: ‘abandon théir normal acti= 
vities fer fear that añy oné or more of 
thêm would bê the ta=get of such an 
attack, then it is not a meré infraction 
DÉ law and order: for, such an act com= 
mitted. with such an intént and objéct . 
and in suéh ciréumstanzes is one which 
Strikes at the normal, ordérly life öf 
the community in that locality: Its im= 
pact and potentiality thüs Would affect 
püblie order in the sense that it was 
aimed at bringing about disorder and 
chads upsetting the even tempo of life 
in that locality: It is, therefore, not 
extraneous or irrelévant to thé objects 
spécified in S. 8. AIR 1966 SC 740 & 
'ATR: 1970 SC 1228 and AIR 1972 SC 
665, Reliéd on. oo: (Para 7) 


Index Note—(B) Maintenance öf 
[Internal Security Act (1971) S. 3—Re- 


presentation — by detenu—Time for dis= 
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posal — No hard and fast rule— Lapse 
of 21 days for reasons of declaration of 
emergency and abrupt increase in de- 
tention cases- which delayed regular 
movements—Delay held not inordinate 
So as to invalidate the detention order. 
AIR 1970 SC 675 and W. P. No. 118 of 
1972, D/- 10-7-1972 (SC) and W.P. No. 
83 of 1972, D/~ 10-7-1972 (SC), Relied 
on. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 665=(1972) 1 SCC 
498, Nagendra Nath Mondal v. 
State of West Bengal 6, 8 
(1972) W.P. No, 83 of 1972, D/- 
10-7-1972, Mritunjoy Prumanik 
v. State of West Bengal 10 
(1972) W.P. No. 118 of 1972, D/- 
10-7-1972, Amulya Chandra Dey 
v. State of West Bengal 10 
AIR 1970 SC 675=(1970) 3 SCR 
225=1970 Cri LJ 743, Jayana- 
rayan Sukul v. State ‘of West 
Bengal 8 
AIR 1970 SC. 1228=(1970) 3 SCR r 
288=1970 Cri LJ 1136, Arun 
Ghosh v. State of West Bengal 6 
AIR 1966 SC 740=(1966) 1 SCR 
709=1966 Cri LJ 608, Ram 
Manohar Lohia v. State of Bihar 6 

Mr. Sahdu Singh, A. C. for Peti- 
tioner; Mr. G. S5, Chatterjee, for Res- 
pondent. 

The Judgment of. the Court was 

delivered by : 
SHELAT, J.:— By his order, dated 
Novainber 22,1971, the District Magis- 
trate, Nadia, directed the detention of 
the petitioner undér and by virtué of 
power conferred upon him by sub=sec- 
tion (1) read with sub-s. (2) of S. 3 of 
the Maintenance of Internal Security 
Act, 26 of 1971. The order recites that 
it was issued with a view to prevent 
‘the petitioner from acting in any man- 
nér prejudicial to the maintenance of 
public order. Consequent upon the 
passing of the said order, the petitioner 
was arrested on December 1, 1971 and 
he has since then been detained in. 
Diim Dum Central Jail.. 

2. The grounds of détention 
furnished to the petitioner at the time 
of his arrest stated as follows: 

(1) On the night of 30-7-71 at 
about 20.00 hours you along with your 
associates entered into the Toddi Shop 
of Shri Gopinath Behara s/o Late Ram 
Behara at Gangnapore P.S. Ranaghat, 
District Nadia, and stabbed Shri Gopi- 
nath Behara with daggers causing 
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Severe bleeding injuries on his person. 
You also terrorised the local people by 
exploding bombs. Subsequently, the 
said Gopinath Behara succumbed to his 
Injuries at Saktinagar Hospital. Such 
action created terror and panic in the 
minds of the local peace-loving people 
and a disruption to their normal 
wor 


(2) On 31-7-71 at about 21.30 hours 
at Rameswarpur, P. S. Ranaghat, Dis- 
- trict Nadia, you along with your asso- 
ciates armed with lethal weapons 
attacked Ajahar Ali Khan s/o Late 
Jabbur Khan of the said village and 
killed him by causing severe injuries 
on his person. You did this with a 
view to promoting your political ideo- 
logy. Such action terrorised the local 
peace-loving people who out of fear 
and panic had to suspend their free- 
movements and normal work.” 


3. As required by the Act, the 
District Magistrate reported the fact of 
his having’ passed the said order to the 
state Government and that Govern- 
ment approved his said action. The 
matter was also reported to the Central 
Government.. The petitioner’s case was 
then referred to the Advisory Board. In 
the meantime the petitioner made his 
representation which was received by 
the State Government on January 3, 
1972 and was disposed of by that Gov- 
ernment on J anuary 25, 1972. The 
Board gave its opinion after consider- 
ing the said representation__ forwarded 
to it by the. Government together with 
_-other~documents relating to the peti- 


. tioner’s case that there was sufficient 


cause for the detention. Finally, the 
State Government passed its order, 
dated February 18, 1972 confirming the 
“said order and the petitioner’s deten- 
tion thereunder. It would, thus, appear 
that the relevant authorities under the 
Act took all steps, consequential to the 
passing of the said er as prescrib- 
ed by the Act. 


4. Two Sonis however, were 
urged by counsel appearing amicus 
curiae for the petitioner. One was that 
ground No. 2 of the said grounds of 
detention pertained to the problem of 
law and order and not to that of public 
order, the act there attributed to the 
petitioner being a matter between two 
~ specific individuals only, and was there- 
fore irrelevant to the objects in respect 
of which only detention could be direct- 
ed under the Act. The other. was that 
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_ other cases, 


. which are marginal 
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there was delay of twenty one days on 
the part of the State Government in 
disposing of the petitioner’s representa- 
tion, which, in the circumstances of 
the case, was inordinate, and therefore, 
fatal to the validity of the order and 
the petitioner’s detention thereunder. 


> AE Ground No. 2 of the grounds 
for detention contains three statements 
of facts: (1) the assault on and the kill- 
ing of Ajahar Ali Khan, (2) the motive 
for causing his death, viz., the promo-~ 
tion of the political ideology held by 
the petitioner and his associates, and 
(3) the immediate effect of the killing 
upon the members of the public living 
in that locality. The question is whe- 
ther the incident as narrated in this 
ground can properly be said to fall 
within the field of public order and 
not merely law and order in relation 
to the maintenance of which the Act 
does not authorise orders of the kind 
we have before us. 


6. As to the proper connotation 
and the scope of the concept of public 
order, as distinguished from the con- 
cepts of Jaw and order and security of 
state, the Act furnishes no dictionary. 
But these three concepts have by now. 
been matters of discussion in several 
judgments of this Court wherein a. 
clear differentiation of one —from the 
other has been elucidated. Such differ- 
entiation-was illustrated in some cases 


-Þy means of three imaginary concentric 


circles, the narrowest of them being 
that relating to the security of the 
State, the next being that pertaining 
to public order, and the third, the 
largest, being that pertaining to Tee 
and order. (see Lohia v. State, (1966) L 

SCR 709 = (AIR 1966 SC 740)). In 
the differentiation was 
sought to be made on the basis of the 
degree of disorder affecting, in one 
ease the.community at large, and in 
other, specific individuals, and only in 
a secondary sense public order, in 
other words, between crimes against 
Specific individuals and crimes against 
the public. Such a distinction appears 
at first sight attractive by reason of the 
simplicity of its test, but on a closer 
examination of it it fails to cover cases 
and sometimes 
overlapping. As pointed out in Arun 
Ghosh v. State of West Bengal, (1970) 3 


SCR 288=(AIR 1970 SC 1228) the true 


distinction between the areas of law 
and order and public order lies not 
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merely in the nature or quality of the 
act, but in the degree and extent of its 
reach upon society. Acts similar in 
nature, but committed in different con= 
texts and circumstances, might cause 
different reactions. In one case it might 
affect specific individuals only, and 
therefore, touches the problem of law 
and order only, while in. another it 
might affect public order. The act by 
itself, therefore, is not determinant of 
its‘own gravity. In its cuality it may 
not differ from other similar acts, but 
fin its potentiality, that is, in its impact 
on society, it may be very different. 
On the basis of such ¢ distinction, an 
attack on an educationeé] institution, in 
the course of which its registers and 
other papers were destroyed by acts of 
arson, was held to fall within the area 
of public order although it was aimed 
at an individual entity. (see Nagendra 
Nath Mondal v. State of West Bengal, 
(1972) 1 SCC 498=(AIR 1972 SC 665) ). 
The criterion thus beirg the potentia- 
[lity of the act in question or the degree 
of its impact on members of the com- 
munity in the locality in which the act 
in question is committed, examination 
of ground No. 2 from that angle would 
appear to be more appropriate. 


7. The act in ground No. 2, no 
doubt, was an attack ~esulting in the 
death of the victim, and though it was 
said to have been committed by the 
petitioner along with his associates it 
would: prima facie appear to be an act 
against a specific individual, involving 
infraction of law and order only. The 
act in question was similar in nature 
and quality to other such acts com- 
mitted by one or more individuals 


against another resulting in the death 


of the latter. But it was not- committed 
on account of any animus against the 
victim or for a motive such as personal 
vendetta. As the ground of detention 
asserts, it was committed with a view 
to promote a particula> political ideo- 
logy, that is to say, against one who 
did not subscribe to that ideology and 
as a warning against those who did not 
agree with or subscribe to such ideo- 
logy. Obviously, it was intended to and 
did in fact terrorise those who did not 
conform to.that ideology, who out . of 
panic abandoned their normal activities 
for fear that any one cr more of them 
would be the target of such an attack 
Viewed from this angle it is difficult to 
regard such an act as a mere infraction 
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of law and order, for, such an act com- 
mitted with such an intent and object 
and in such circumstances is one which 
strikes at the normal, orderly life of the 
community in that locality. Its impact 
and potentiality thus affect public 
order in the sense that it was aimed 
at bringing about disorder and chaos 
upsetting the even tempo of life in that 
locality. It is, therefore, not possible 
to agree with the proposition that it 
affected the problem of law and order 
only and was for that reason extrane- 
ous or irrelevant to the objects specifi- 
ed in S. 3 of the Act, in relation to 
which only a valid order of detention 
thereunder could be made. 


8. As to the point of delay by 
the Government in disposing of the 
petitioner’s representation, it is clear 
that between its receipt by the Govern- 
ment and its disposal by it twentyone 
days elapsed. The decisions of this 
Court lay down that such representa- 
tions have to be dealt with by the ap- 
propriate Government independently 
of the Advisory Board and as expedi~ 
tiously as possible. None of them, how- 
ever, lays down any particular period 
within which Government must deal 
with such representations. In Jaya- 
narayan Sukul v. State of West Bengal, 
(1970) 3 SCR 225 = (AIR 1970 SC 675) 
the Court said that -while there should -> 
be no delay in dealing with such repre~ 
Sentations no hard and fast rule could 
be laid down as regards the time within 
which they should be considered and 
that each case, where such delay is al- 
leged, has to be examined from its 
own facts and circumstances. The Court_. 
however, emphasised that —an— inordi- 
nate delay. -would defeat the very pur- 
pose of the provisions of Art. 22 (3) of 
the Constitution and would therefore 
affect the validity of the order and the 
detention directed thereunder. Thus, 
in Nagendra Nath Mondal’s case (1972) 
1 SCC 498 = (AIR 1972 SC 665). 
though thirty-four days had ° elapsed 
between the receipt by the Government 
and the disposal by it of the represen- 
tation of the detenu there that time 
gap was not regarded on the facts. and: 
circumstances of that case as constitut- 
ing inordinate delay. 


9. In the present case, two rea- 
sons explaining the delay have been 
put forward in the counter-affidavit 
filed on behalf of the State: (1) the de- 
claration of emergency consequent 
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upon the breakout of the Indo-Pakistan 
war in December 1971, and (2) abrupt 
increase in detention cases both under 
the present Act as also under the Pre- 
vention of (Violent Activities) Act, XIX 
of 1970 consequent upon the said de- 
claration of emergency and the war, 
which delayed the regular movement 
and disposal of files. The question is: 
whether in the circumstances set out 
in the affidavit the lapse of twenty-one 
days can be characterised as inordinate 
delay? 


10. In two writ petitions recent- 
Iy disposed of, ‘Mathew, J., held that 
there was inordinate ` delay by the 
Government in dealing with such re- 
presentations and directed their release. 
Inthe case of Amulya Chandra Dey v. 
State of West Bengal, (1972) W.P. No. 
118 of 1972, D/- 10-7-1972 (SC) the 
delay was of eighteen days. That was 
sought to be explained on the ground 
of dislocation of work in Government 
offices due to demonstrations by Gov- 
ernment employees, including those of 
the Home Department (Special Sec- 
tion), from September 12, 1971 to the 
end of November 1971 which prevent- 
ed the regular work and the move- 
ment of files. The learned Judge held 
that this was not a satisfactory expla- 
__fation inasmuch as the representation 
was received by the Government in 
that case on December 3, 1971, that is 
to say, after the’ agitation by the Gov- 


ernment employees had ended. In Mri-. 


tunjoy Prumanik v. State of West Ben- 
gal, (1972) W.P. No. 83 of 1972, D/- 10- 
7-1972 (SC) decided also on the same 
aay; -a similar explanation was held to 
be unsatisfactory; -since the represen- 
tation was received on November 29, 
1971, that is, after the said demonstra- 
tions had ended and disposed of on 
January. 14, 1972. It is strange that the 
Government there did not plead, as it 
has done in the instant case, the emer- 
gency and the resultant abrupt spurt 
in detention cases in that State and 
remained content with pleading its in- 
ability to dispose of the representations 
expeditiously owing to the demonstra- 
tions by its employees. The two cases 
offer no analogy to the present case es- 
pecially as the representations in those 
two cases were received after the said 
demonstrations had terminated and no 
reason thereafter remained for the 
omission to dispose of those represen- 
tations expeditiously. 


incr. 9 
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11. As stated earlier, the repre- 
sentation in the present case was recei- 
ved on January 3, 1972, shortly” after 
the war had ended. It cannot be gain- 
Said that being the border State ithe 
state Government was faced during 
the period of war at least with an ex- 
traordinary situation when it had! to 
focus all its attention to problems aris- 
ing from that situation. Obviously, 
some time had to elapse before nor- 
malcy in the working of its departments 
could return. But apart from this 
consideration, there was also an abrupt 
spurt in detention cases presumably on 
account of the declaration of emergen- 
cy which required the Government to 
take a number of precautionary mea- 
sures. In these circumstances we find 
it difficult to persuade ourselves that: 
the delay of twenty-one days could 
rightly be treated as inordinate, ‘in- 
validating the detention order and ‘the 
petitioner’s detention thereunder. | 


12. These were the only points 
raised before us. Both of them fail: In 
the result the petition has to be dis- 
missed. 


Petition. dismissed. 


` AMR 1972 SUPREME As Roun 
(V 59 C 432) 
P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. | 

Micki Khan etc., etc., Petitioners V. 
The State of West Bengal, Respondent. 

Writ Petn. Nos. 316, 317, 320, 393 
and 356 of 1971, D/- 7-12-1971. | 

Constitution of India, Art. 22 (4)— 
Preventive detention—Advis ory Board 
Order of confirmation of opinion i of 
Board that there was sufficient cause 
for detention not made within three 
months from date of detention — De-. 
tention is not valid. (Para 2) 

The following Judgment of the 
Court was delivered by 

P. JAGANMOHAN REDDY, Ji: 
These are habeas corpus petitions under 
Article 32 of the Constitution challeng- 
ing the detention made under the West 
Bengal (Prevention of Violent Activi- 
a Act, 1970 (hereinafter called the 

ct 
2. The arrest of the detenus in 


each of these five cases was made ' on 


13-4-71, 2-1-71, 30-1-71, 27-2-71 and 
FP/FP/G319/71/MBR . 
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17-4-71 respectively while the order of 
confirmation of the opinion .of the 
Board that there was sufficient cause 
for detention was made on 16-8-71, 6- 
5-71, 27-7-71, -30-7-71 and 9-8-71 res- 


pectively, It will be seen’. that -they. 


are beyond 3 months. We have held in 


Judgment pronounced today in Writ. 


Petition No. 218 of 1971 that under the 
mandatory provisions of the Article 
22 (4) of the Constitction not only 
should the report of the Advisory 
Board: be received within 3 months 
from the date of detention but the con- 
firmation and continuance must also 
be within three months. Inasmuch as 
the confirmation in all these cases has 
not been made within 3 months, the 
detention is not valid. Accordingly the 
Petitions are allowed and the peti- 
tioners are directed to. be released 
forthwith. : 
Petitions allowed. 
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l (V 59 C 433) 
(From Madras: (1968) 21 S.T.C. 163) 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


State of Tamil Naidu, Appellant v. 
Madurai South Indian, Corporation (P) 
Ltd. Respondent. 


Civil Appeals 
1969, D/~ 1-9-1972. 


Index Note — Central Sales Tax 
Act (1956), S. 14 — Inter-State sale of 
declared goods — Liability to tax 
under local Act. 


Brief Note — Held that the sale 
of cotton: yarn sold to the branches of 
the respondent in Andra Pradesh and 
Kerala though they were inter-State 
sales of declared goods, were the first 
sales inside the State of Tamil Nadu 
and that being so if those goods are 
transferred to Madras and sold in 
Madras, they are exempt from being 
taxed again since they have already 
been subjected to tax on the first sale 
inside the State. (Para 7) 


Mr. S. T. Desai, Sr. Advocate (Mr. 
A. V. Rangam and Miss A. Subhashini, 
Advocates, with him), for Appellant; 
Mr. C. K. Daphtary, Sr. Advocate, (Mr. 
Gobind Das and Miss Lilly ‘Thomas, 
Advocates, with him), for Respondent. 


IP/IP/F86/72/AGT 


Nos. 1845-1847 of 


State of T. N. v. M. S. I. Corpn. (P. J. Reddy J.) [Prs. 


1-3] S. C. 2263 


-The Judgment of the Court was 
delivered by 


'P. JAGANMOHAN REDDY. J.= 
These three appeals by certificate 
under Article 133 (1) (c) of the Consti- 
tution are against the judgment of the 
Madras High Court which allowed the 
three Writ Petitions filed by the Res- 
pondent under Article 226 of the Con- 
stitution of India by which it challeng- 
ed the proceedings proposed to be 
taken by the Sales Tax Officer under 
the Madras General Sales Tax Act 
1959 (hereinafter called the Act) and 


‘the rules thereunder in respect of sale 


transactions in the assessments 1960-61 
“a os alg and 1966-67 (upto October, 


2. . The first petition was for 
quashing the summons issued under 
the Act- and requiring the respondent 
to furnish certain vouchers of cotton 
yarn, branch transfer accounts and 
particulars relating to the years 1960- 
61 to 1964-65 and 1966-67 (upto Octo- 
ber, 1966). The second petition was for 
directing the appellant to forbear from 
taking any steps for verification and 
in disallowing the exemption for the 
second and subsequent sales of yarn 
purchased by the respondent company 
from the Madurai Mills Limited in res- 
pect of the aforesaid period. The third 
petition prayed for the issue of Man- 
damus to the appellant to forbear from 
disallowing the exemption for the 
second and subsequent sales of yarn . 
estimated at Rs. 5,08,247/- for. the 
assessment. year 1965-66. The High 
Court of Madras allowed all the three 
petitions and quashed the proceedings 
as prayed for. 


3. The respondent is a register- 
ed dealer with its head office at Madras 
and branches in Madurai, Rajapalayam, 
and Salem inside the State of Tamil 
Nadu and also in certain places in the 
States of Kerala and. Andhra Pradesh 
including Hyderabad. During the years 
1960-61 to 1964-65 and 1966-67 upto 
October, 1966, it was dealing in vari- 
ous goods including cloth, yarn, ete. 
and was being assessed to tax under 
the Act on the turnover of the busi-. 
ness. The gross turnover of the res- 
pondent included sales of yarn by the 


“Madurai. Mills Limited to the respon- 


dent to its head office in Madras and 
also to its branches. The method which 
was followed by the head office of the 
respondent was that it would place 
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orders from Madras on Madurai Mills 
Limited pursuant to which the supplies 
would be made by the Madurai Mills 
Limited either to the respondent’s head 
office or to its branches in accordance 
with the instructions given by the head 
office. Where deliveries were made to 
the réspondent inside the State the 
seller collected the tax due under the 
Act with reference to item 3 of the 
Second Schedule to the Act. But in 
respect of deliveries made to the res- 
pondent’s branches outside the State, 
the Madurai Mills collected tax under 


section 3 of the Central Sales Tax Act. 


(hereinafter called the Central Act)- 
` During the year 1965-66 the respon- 
dent transferred, to Madras State cer- 
tain quantities of yarn from the stock 
so purchased at its branches, in the 
State of Andhra Pradesh and Kerala 
and sold the same to local dealers. The 
appellant thereupon called upon the 
respondent to produce accounts and cer- 
tain other documents, on the assump- 
tion that the sales so effected were 
chargeable to tax as first sales in the 
State. The respondent objected to these 
proceedings on the ground that the 
sales were second sales not liable to 
tax and filed three writ petitions which 
are subject of these appeals. 


4. It was not disputed that the 
sales by the Madurai Mills to the res- 
pondent in which deliveries were made 
to branches in the States of Andhra 
Pradesh and Kerala have been charged 
to tax under the provisions of the 
Central Act. ‘The only question in con- 
troversy is whether the sales made 
locally of yarn' transferred to ‘the 
Madras State from the stocks of yarn 
in the States of Andhra Pradesh and 
Kerala in respect of Sales tax which 
had already been charged as inter-Sta- 
tes sales are again liable to tax as first 
sales in the State of Madras. 


5. In order to resolve this con- 
froversy, it would be useful to notice 
the relevant provisions of the Act and 
Central Act. Section 3 (1) of. the Act 
imposes a multi point tax, while sub- 
section (2) provides that notwithstand- 
- ing anything contained in sub-section 
(1) in the case of sale of goods men- 
tioned in the first Schedule the tax 
under the Act shall be payable by a 
dealer at the rate and only at the point 
specified therein on the turnover in 
each year relating to such goods what- 
ever may be the ee of turnover 


| 
| 


in that year. Section 4 deals with levy- 
ing of tax in respect of declared goods, 
while section 4-A, which was introduc~ 
ed by Madras Act 6 of 1963, provides 
for refund of tax in certain cases. DeC- 
tion 6 enjoins that the tax under the 
Act is addition to the tax under the 
Central Act or any other law.. | 


6. Sections 4 and 4-A are! | as 
under: 


“4. Notwithstanding anything con- 
tained in section 3, the. tax under this 
Act shall be payable by a dealer | on 
the sale or purchase inside the State of 
declared goods at the rate and only at 
the point specified against each in the 
Second Schedule on the turnover |in. 
Such goods in each year, whatever| be 
the quantum of turnover in that year. 


4-A. — (1) Where a tax has been 
levied and collected under section 4 in 
respect of the sale or purchase of de- 
clared goods and such goods are sold 
in the course of inter-State trade | or 
commerce the tax so levied and collect- 
ed shall be refunded to such person in 
such manner and subject to such con- 
ditions as may be prescribed. 

(2) Where a tax at the point! of 
last purchase in the State has been 
levied and collected under this Act in 
respect of goods. liable to tax at such 
point and where the said purchase 
ceases to be the last purchase | in 
the State by reason of a subse- 
quént purchase of such goods |by 


another dealer in the State the 
tax so levied and collected shall 
be refunded to the dealer con- 


cerned in such manner and subject to 
such conditions as may be prescribed. R 
The declared goods are specified in the 
second schedule to the Act of which 
cotton yarn, excluding cotton yarn 
waste, is liable to tax under the Act 
at the point of first sale in the State 
at the rate of 2 per cent. The Central 
Act defines ‘declared goods’ as those 
declared under Section 14 to be of spe- 
cial importance in inter-State trade| or 
commerce. Section 3 lays down the 
principles for determining when a sale 
or purchase of goods is said to take 
place. In the course of inter-State 
trade or commerce under section | 14 
(ii) (b) cotton yarn, but not including 
cotton yarn waste, has been’ declared 
to be of special importance: in inter- 
State trade or commerce. Section 15 en- 
sures that in the case of declared. goods 
they should in all cire bear 
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only a single burden at a speciäed 
stage and at the prescribed rate. This 
section as amended in 1958 is as <ol- 
lows: 

“Every sales tax aw ofa Sate 
shall, in so far as it imdDoses or autho- 
rises the imposition of a tax on the 
sale or purchase of declared goods be 
subject.to the following restrictions and 
-eonditions, namely: 

(a) The tax payable under that law 
in respect of any sale or purchase of 
such goods inside the State shall not 
exceed two per cent of the sale or pur- 
chase price thereof, anc such tax snall 
not be levied. at more than one stage; 


(b) Where a tax has been levied 
under that law in respect of the sale 
pr purchase inside the State of any de- 
clared goods and such goods are sold 
in the course of inter-state trade or 
commerce, the tax sa levied shall be 
refunded to such person in such man- 
ner and subject to such conditions as 
may be provided in ary law in ferce 
in that State.”  —— 

The High Court of Madras on the in- 
terpretation of the afor2said provis-ons 
and having regard zo the mcdus 
operandi of the respondent in res- 
pect of the inside sales or inier- 
state sales of cotton yarn was of 
the view: “Where the terms of 
a first sale are such that it may well 
be said to be an inside sale but it b2ars 
alsothe characteristics of an inter-siate 
sale, and, therefore, it has been texéd 
under the Central Act, that sale being 
physically a first sale :nside the State 
out of which the inter-state sale has 
been carved out, it shculd follow -zhat 
as the tax levied on the inter-state sale 
must prevail, there: will be no tax lia- 
bility on the same sale under the bcal 
Act on the ground that it is an inside 
sale.” In this view it held that when 
the goods pursuant to the inter-state 
sale have been delivered outside the 
State but brought back into the State 
and then sold, that sale cannot in fact 
or in law be regarded as the first sale 
within the meaning of the second sehe- 
dule to the local Act. It did not, how- 
ever, think it necessary to consider on 
the facts of the case “what the position 
will be when a sale is an inside sale 
within the meaning of Section 4 of the 
- Central Act and is als> an inter-state 
sale, because it occasioned the meve- 
ment of the goods to arother State and 
out of the goods delivered outside the 
State pursuant to the inter-state sale, a 
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part has been brought into. the State 


and sold again as an inside sale, in the 
sense that every incident including 


- delivery is in the State.” In our view, 


this question does not arise because 
what we have to consider is having 
regard to the course of transactions of 
sale which has not been traversed by 
the appellant, whether the sale by the 
Madurai Mills pursuant to the orders 
placed by the respondent, the cotton 
yarn sold to its branches in Andhra 
Pradesh and Kerala in respect of which 
the price was paid in the State of 
Madras, is an inside sale, and also a 
first sale in the State. It appears to 
us that when the cotton yarn was sold 
to the respondent in Madras as the 
goods were in the State of Madras 
when the contract of inter-State - was 
entered into, it will be a first sale in 
the State. Once that sale has taken 
place, and the goods were delivered in | 
the States of Andhra Pradesh and 
Kerala, pursuant to that inter-state 
sale, there was no further sale 
to the respondent when it transferred to 
its branches those goods which have 
already been subject to tax in Madras 
nor can such sales if they were sold in 
Madras be subject to tax. 


OL Whether the provisions of 
Section 15 makes an inroad into the 
texture of the local law, so that S. 6 
of the local Act will have to be read 
subject to and in conformity with the 
provisions of, S. 15 and the policy 
underlying that section and whether 
Section 6 will be inapplicable to sales 
of declared goods, need not be consi- 
dered in this case because we are 
clearly of the view that the sale 
of cotton yarn sold to the bran- 
ches of the, respondent in Andhra 
Pradesh and Kerala though they 
were inter-state sales of declared 
goods, were the first sales inside 
the State of Tamil Nadu and that 
being so if those goods are trans- 
ferred to Madras and sold in Madras, 
they are exempt from being taxed 
again since they have already been 
subjected to tax on the first sale in- 
side the State. We are, therefore, in 
agreement with the conclusions of the 
Madras High Court. 


8. The appeal is, accordingly, 
dismissed with costs. 


Appeal dismissed. 
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3 (From: Madras)” 
AN: RAY, I. D. DUA AND K. K.. 
MATHEW, JJ. 


R. M. Subhraj, Appellant v. Kodai- 
kanal Motor Union (P) Ltd. and others, 
Respondents. 


Civil Appeal No. 1057 of 1967, Dj- 
29-8-1972. 
-~ Index Note — (A) Motor Vehicles 
- Act (1939), S. 43A (as inserted by T. N- 
Act 20 of 1948) — Section confers 
power on’State Government to issue 
orders and’ directions to State Trans- 
port Authority only in relation to ad- 
ministrative functions. ` (Para 9) 


Index Note' — (B) Motor Vehicles 
Act (1939), S. 64—Powers of Appellate 
‘Tribunal in dealing with applications 
for permits — Tribunal has to act. in 
- judicial manner — Tribunal applying 
Government Order No. 2265, D/- 9-8- 
1958 in assessing competing claims ‘of 
contenders for permits — Judicial de- 
termination by Tribunal held was pol- 
‘luted by taking into consideration direc- 
tion of executive in the above order. 

(Para 11) 
Cases Referred: Chronological Paras 
(1969) Civil Appeal No. 1792 of -> 
1966, D/- 27-8-1969 (SC) R. Lake - 
shminarayanan v. ©. H. Vythi- _ 
lingam Pillai 10 
M/s. G. L. Pan and D. N. Misra, 
Advocates of M/s. J. B..Dadachanji & 
Co., Advocates, for Appellant: M. K. 
Ramamurthy, Sr. Advocate, (Mrs. Sar- 
oja Gopalakrishnan, Advocate, with 
him), for Respondents. 
` The Judgment. of the. Court was 
delivered by 

RAY, J.:—.This appeal is by cer- 
tificate from the judgment dated Ii1 
August, 1964 of the High Court of 
Madras reversing the decision of the 
learned Single Judge. The High Court 
issued a writ quashing the order of the 
State Transport Appellate Tribunal, 
Madras and directed the Appellate Tri- 
bunal to determine the question ‘of 
grant of permit “outside the ambit of 
the impugned Government Order No. 
2265 dated 9 August, 1958”, 

Ze The appellant and the res- 
pondent applied to the Regional Trans- 


*(Writ No. 126 of 1963, D/- 11-8-1964 
— Mad.) l 
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port Authority for the grant of | SİX 
stage carriage permits. The respondent 
alleged to have maximum operational 
communication. The Regional Trans- 
port Authority directed the grant} of 
one permit each on two out of SIE 
routes to the respondent. ' 

The appellant filed an' ap- 
peal to the State Transport Appellate 
Tribunal. The State Transport Appèl» 
late Tribunal considered the appellant 
to be the only qualified medium route 
operator, The State Transport Appel- 
late Tribunal set aside the grant of . 
two permits to the respondent land 
directed ‘the grant of one to the! ap= 
pellant and the otherto another appel- 
lant before the State Transport Appel- 
late Tribunal. . 

4. . The respondent filed a writ 
petition in the High Court of Madras. 
Among the various grounds on which 
the respondent impeached the order of 
the State Transport Appellate Tribunal 
it was said that the Tribunal overlooked 
the superior claims of the appellant 
(respondent?) by treating the prefers 
ence mentioned in the Government 
order as an absoľute preference. | 

5. The learned Single J udge 
held that though the State Transport 
Appellate Tribunal gave preference 
to the appellant because he was 
a medium operator the ~ Tribunal _ 
Zave certain additional reasons | for 
the grant of permit ‘to the |ap~ 
pellant. The learned Single Judge. 
held that a mere reference to |the 
Government Order could not; be 
“magnified reasonably into a principal 
ground on the basis of which the Tri- 
bunal reached the conclusion” in favour 
of the appellant. 

6. The respondent took up/the 
matter on appeal. The High Courf 
accepted the appeal. The reason given 
by the High Court was that the Govern- 
ment Order entered into the decision of 


the State Transport Appellate Tribunal 


was a major factor in the decision. Tt 
was observed that one of the substantial 
grounds for the grant was that the res- 


pondent (appellant?) was the most 


qualified medium route operator. 
a: The order of the State Trans< 
port Appellate Tribunal specifically, 


mentions the ‘Government Order 
No. 2265 . dated 9 August,- 1958 
and incorporates the same as a 


part of the speaking order ini the 
determination of the controversy. 
The Government direction was that 
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preference will be given for short rou- 
fes to new entrants anè for medium 
routes to applicants with one or more 
buses. The State Transport Appellate 
Tribunal referred to the fact that the 
appellant was a four pezmit holder and 
On that basis the State Transport Ap- 
pellate Tribunal gave tke appellant one 
mark and said that the appellant was 

only qualified medium route opera- 
for. The High Court quashed the order 
of the State Transport Appellate Tri- 
bunal because the Government Order 
rr into the decision of the Tribu- 


8. Counsel for the appellant re- 
peated the submission made before the 
High Court that the State Transport 
Appellate Tribunal made reference to 
other grounds for the grant of permit 
to the appellant, and, therefore, the 
order of the Appellate Tribunal could 
he sustained as valid. 

9. This Court as in several de- 
cisions held that the Regional Trans- 
port Authority discharges quasi judicial 
function in dealing with applications 
for permits and evaluating the rival 
claims of the parties for the grant of 
permit. Section 43-A of the Motor 
Vehicles Act, 1939: as inserted by the 
Madras Amending Act 20 of 1948 con- 


-_ a = Ww 


sion of the Regional Transpart Autho- 
rity “must be absolutely unfettered 
by any extraneous guidance by the 
executive or administrative wing of 
the State”, | 
10. The relevant Government 
Order No. 2265 dated 3 August, 1958 
was held invalid by this Court in R, 
Lakshminarayanan v. T. H. Vythilingam 
Pillai, (Civil Appeal Nc. 1792 of 1966 
decided on 27-8-1969). .. 

It is manifes: that the State 





any specified method for assessing the 
kmerits of the applicants and the Tribu- 


Jai Shankar v. State of H. P. 





S. C. 2267 


nal takes into consideration such direc- 
tion of the executive, . the judicial 
oo by the Tribunal is pollut- 
ed. 


12. The High Court was right in 
directing that the applications must be 
dealt with and disposed of “outside the 
ambit of the impugned Government 
Orders or their constraining interfer- 
ence, : 


18. For these reasons, the appeal 
Is dismissed. There will be no order 


as to costs. . 
. Appeal dismissed. 





AIR 1972 SUPREME COURT 2267 
(V 59 C 433B) 
(From: Himachal Pradesh)* 
J. M. SHELAT, Ag. C. J., I. D. DUA 
AND H. R KHANNA, JJ. 
Dr. Jai Shankar (Lunatic) through 
Vijay Shankar brother guardian, Appel- 
lant v. State of Himachal Pradesh, Res- 


- pondent. 


Cri. Appeal No, 279 of 1971, D/- 
30-8-1972, 


Index Note: — (A) Criminal P.C. 
(1898), S. 464 — “Reason to believe” — 
Duty of Magistrate to make enquiry 
at the threshold of proceedings — 
Committal proceedings in murder trial, 
without holding such inquiry, vitiated. 


BRIEF NOTE (A): Where in a 
murder trial, the accused made an ap- 
plication under Section 464 before the 
Magistrate, raising the question as to 
the unsoundness of mind of the accus- 
ed, the Magistrate is bound to inquire, 
before he proceeds with the inquiry 
before him, whether the accused ‘is or 
is not incapacitated by the unsoundness 
of mind from making his defence. Such 
a provision clearly, is in -consonance 
with the principles of fair administra- 
tion of justice, (Para 7) 


The words “reason to believe” ‘in 
Section 464 mean a belief which a re- 
asonable person would entertain on 
facts before him. That would be the 


. burden which the accused would be ex- 
- pected to discharge. That is the proper 


course for the Magistrate to follow in 


*(Cri, Reyn. No. 17 of 1971, D/- 17-9- 
1971 — Him. Pra at Simla.) 


IP/IP/F91/72/VBB _ 
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view of the provisions of Section 464. 
(Para 11) 


Where the Magistrate, without’ 


making any adequate or satisfactory 
enquiry enjoined by Section 464 at 
the- threshold, straightway proceeded 
with the committal proceedings, the 
committal proceedings-as also his order 
committing the accused to the sessions 
Court for trial were both vitiated. 
Judgment of H. P. High Court in 
Criminal Appeal No. 17 of 1971, D/- 
17-9-1971 (HP), Reversed, i 
; (Para 12) 
Mr. R. L. Kohli, Advocate, for Ap- 
pellant; M/s. V..C. Mahajan, and R. N. 
Sachthey, Advocates, for Respondent. 


Judgment of the Court was deli- 
vered by 


SHELAT, ACTG. C. J. :— The ap- 
pellant was charged ọf having com- 
mitted on April 24, 1970 the murder 
of a lady doctor, Dr. Vaidya, at Kulu. 
On May 4, 1970, he was arrested on 
the aforesaid allegation. On May 9, 
1970, his advocate made an application 
before the Magistrate, Kulu under Sec- 
tion 464 of the Code of Criminal Pro- 
cedure, 1898. The application stated 
that the advocate had interviewed the 
appellant in the. judicial lock-up where 
he was detained and found him talking 
incoherently and showing symptoms of 
impairment of the cognative faculties 
of mind and otherwise of an abnormal 
behaviour. The applicant prayed that 
he should be- removed to the mental 
hospital at Amritsar for ascertaining 
whether he was in a position to make 
his defence. Since there was no res- 
ponse to the said application, a similar 
application was again addressed to the 
Magistrate on June 3, 1970. To this 
application were annexed three medical 
certificates by Dr. B. N. Sur, Dr. 
Pathak and Dr. K. P. Singh res- 


pectively dated May 10, 1970, May ` 


15, 1970 and May 9, 1970, all the 
three certifying that even as a medi- 
cal student the appellant had shown 
signs suggesting unsoundness of mind. 
In the meantime the case was transfer- 
red to the Court of the District Magis- 
trate, Bilaspur. On September 11, 1970 


the appellant’s advocate once again - 


filed an application for medical check 
up setting out therein various instances 
displaying abnormal and strange con- 
duct on the part of the appellant, right 
from his student days, as also during 
the proceedings in the Court on August 


A.L K.. 


31, 1970 when the appellant, amongsê 
other things, proclaimed that he was 
Lord Vishnu and the ruler of Delhi, 
By his order dated September 23, 
1970, the Magistrate rejected the appli- 
cation stating that he had no reasons 
to doubt the appellants sanity and deci= 
ded to proceed with the committal pro- 
ceedings. In this order the Magis- 
trate cited an application made by the 
appellant on July 26, 1970 for remit- 
ting to his mother the money seized 
by the Police from his person at the 
time of his arrest, as also his replies 
to the questions put to him if copies 
of documents relied on by the prose~ 
cution were supplied to him under 
Section 173 of the Code This was 
done with a view to show that the ap- 
pellant understood the proceedings and 
their nature. Against this order a re- 
vision application was filed before the 
Sessions Judge. That was dismissed by 
an order dated November 30, 1970. A 
further revision against that dismissal 
was then filed before the High Court. 


2. By his order dated Decem- 
ber 23, 1970, Rangarajan, J., ordered 
that “the larger interests of Justice re- 
quire that the accused should be ex- 
amined for his mental condition and 
that such an inquiry should not in all 
fairness, and in order to be directly 
useful, be still further delayed”, The 
learned Judge directed that the ap- 
pellant should be produced before the 
Medical Superintendent, Snowdon 
Hospital, Simla for his examination by 
a competent doctor or doctors by keep- 
ing him in observation for such time as 
might be considered necessary. He 
further directed that the Superintendent 
Should forward a report of the result 
of such examination to the committing 
Magistrate “who will act according ta 
law in the light of such report”. 


3: Pursuant to the said order, 
the Superintendent of Snowdon Hospital 
sent his report dated January 7, 1971 
to the Magistrate stating that the ap- 
pellant had been examinéd by Dr. V. K. 
Mudgil, Assistant Professor of Psych- 
jiatry, Himachal Pradesh Medical 
College and Hospital, who reported 
that from a mere examination of the 


- appellant in Psychiatric Out Patient- De~ | 


partment it was difficult to give an 
opinion on the appellants mental con- 
dition, and therefore, recommended 
that he should be sent to some mental 
hospital for observation. To an in- , 
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quiry by the Magistrete, dated Janu- 
ary 11, 1971, the Snowdon Hospital 
authorities. replied on January 19, 1971 
that the hospital had no provision for 
admission as in-door Patients and care 
of alleged lunatics and once again sug- 
gested that the appellamt should be sent 
to a mental hospital. It appears that 
at the instance of tne committing 
Magistrate the appellant was thereafter 
admitted in the Snowdon Hospital as 
an in-door patient. The report of the 
Superintendent dated March 26, 1971 
shows that he was examined by the 
psychiatrist of the Hospital and the 
Assistant Professor of Psychiatry, both 
of whom advised the appellant’s admis- 
sion to a mental hospital for further 
examination since a final opinion could 
only be given on the besis of psycholo- 
gical tests done by a qualified clinical 
psychologist with a trained and ex- 
perienced nursing staff. 


4. The recommendations con- 
fained in these reports were not carried: 
out. The appellant, therefore, through 
his brother, filed an application.in-the~ 
High Court under Ser Section-561-A of the 
Code praying-fcx” implementation of 
‘the—order of Rangarajan J. By its 
order dated March 30, 1971, the High 
Court observed that the said committal 
proceedings were pending for a consi- 
derable time, and referring to the said 
order of Rangarajan, J., observed that 
it was not for the High Court to inter- 
vene atan interlocutory stage and that 
in any event the Snowdon hospital had 
examined the appellant. as directed by 
Rangarajan, J.. and made its report, 
and that therefore, nothing further re- 
mained to be done. The High Court 
ordered that that report should go to 
the committing Magistrate and it would 
be for that Magistrate to decide what 
order should be passed on the case. 
The High Court further observed that 
it was not proper for the High Court to 
assume the Magistrate’s jurisdiction, 
and that the Magistrate would with- 
out doubt proceed in accordance with 
law. If he found a prima facie case, 
the case should be sent for trial to the 
Court of competent jurisdiction which 
would decide on the plea taken by the 
appellant. The committing Magistrate 
had only to see whether there was a 
prima facie case and the truthfulness 
of the plea was for tke trial Court to 


` out, or not. 
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determine. The appellant, through his 
brother, then filed an application for 
reviewing the said order. On April 5, 
1971, that application was rejected on 
the ground that the earlier order was 
clear and unambiguous, and that there 
was no ground to review or revise the 
same. While dismissing the said ap~ 
plication the High Court observed once 
again that it was for the committing 
Magistrate to pass a suitable order 
under Section 464 of the' Code, that 
the High Court ought not to intervene 
at an interlocutory stage during the 
pendency of committal proceedings and 
appropriate the jurisdiction of a Magis- 
trate. The High Court also observed 
that the order of Rangarajan, J., had 
been carried out in the sense that the 
appellant had been examined by the 
authorities of the Snowdon Hospital as 
directed in that order and those autho- 
rities had recommended further obser- 


vation ofthe appellant. “Whether this- — 


could or should be done or. not”, said 
the High Court,-—‘lies - within the 
powers of.the committing Magistrate to 
—qecidé: 2 


5. The matter then + went back 
fo the committing Magistrate. On May 
4, 1971, an application was made on 
behalf of the appellant that in view of 
the aforesaid orders of the High Court, 
the Magistrate should direct that the 
appellant should be sent to a mental 
hospital for ascertaining his mental con- 
dition. Apparently, the last order of 
the High Court on the aforesaid review 
application by the appellant dated May 
4, 1971 has not reached the Magistrate. 
The Magistrate without waiting for 
that order to reach him decided to pro- 
ceed. It seems that he misunderstood 
the High Court’s order to mean that 
he had been ordered by the High Court 
to proceed with the committal proceed- 
ings and to determine whether a prima 
facie case on the said charge was made 
That is clear from his 
observation that “the question of the 
sanity or otherwise of the accused for 
purposes of standing his trial as envisag- 
ed by Section 464, Criminal Procedure 
Code, is to be determined by the Trial 
Court”. On that understanding of the 
order the Magistrate rejected the 
application and proceeded to record 
the evidence of the. prosecution 
witnesses. ‘Next day, the Magis- 
trate passed an order committing 
the appellant to the Sessions Court to 
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Stand his trial on the said charge 
under S. 303 (302?) of the Penal Code. 


6. The appellant . filed once 
more a revision application before the 
Sessions Court : challenging the said 
order of commitment. The Sessions 
Court rejected that application holding 
that the Magistrate had sufficient 
grounds to infer that there were no re- 
asons to believe, that the appellant was 
of unsound mind, and that therefore, he 
was not in a position to make his de- 
_ fence and accordingly it was not in- 
cumbent upon the Magistrate to hold 
a preliminary inquiry .under 
tion 464. Aggrieved by the said order, 
the appellant filed a revision applica- 
tion before the High Court challenging 
the validity of the said committal order. 
The High Court. recited the several ap- 
plications filed on behalf of the appel- 
fant, the said order of Rangarajan,. J., 
the two orders | passed by Beg, C. J., 
and finally, the order of- commitment 
and the ördef of the Sessions Judge 
rejecting the revision filed against it. 


The High Court held that there was” 


sufficient evidence before the commit- 
ting Mapistrate from which that Magis- 
trate could say ;that he had sufficient 
reason to believe that the appellant 
was not suffering from any unsoind= 
ness of mind, and that therefore, there 
was no necessity for him to act under 
Settion 464. The High Court further 
observed that neither Rangarajan, J. 
flor Beg, C. J., had directed that thé 
appellant should be taken to a méntal 
hospital, that on! the contrary, the two 
orders of Beg, C. J., indicated that it was 
Teft to the discretion of the committing 
Magistrate to decide whether he had 
any reason to bélieve that the appel= 
lant was suffering from any tthsound= 
ness of mind and that the authorities 
of the Snowdon Hospital also had not 
stated that the appellant was suffering 
from any unsoundness of mind, The 


High Court finally held that “from. 


this point of view the order of the 
learned District’ Magistrate was right 
and -when he did not find any circum- 
stance to indicate that the accused was 
Of unsound mitid and consequently in= 
capable of making his defence, he rigħt= 
Iy proceeded with the Gase and made 
_ the order of commitment”. It is this 
ordér which i8 under  challengé in 
this appeal. 


~ 


sec~ 


-other 


| 
A: LR. 
1. The situation arising in this 


ease is governed by Section 464 of the 
Code which lays down the procedure 


. which a-Magistrate is enjoined upon to 


follow when an accused person alleges 
that he is suffering from such mental 
infirmity as to render him incapable off 
making his defence. The unsoundness 
of mind dealt with in this section is 
the one which such an accused person 


alleges to be suffering from at the time! - 


of the inquiry before the Magistrate 
and not one at the time of the incident 
during which he is said to have com- 
mitted the offence in question. The sec- 
tion in plain terms provides that if the 
Magistrate holding the inquiry (in the 
present case the committal proceedings) 
has reason to believe that the accused 
at that point of time is suffering from 
unsoundness of mind, and consequent- 
ly, is incapable of making: his defence, 
he shall institute an inquiry into the 
fact of such unsoundness and shall 
cause the accused to be examined by a 
civil surgeon of the district or such 
medical . officer as the State 
Goveriinient— directs, It is clear from 
the mandatory language of the sec- 
tion that the first ‘thing that~-the| 
Magistrat has to do is tò decide, 
when an acétised person is brought bé- 


‘foré him who is stispected or alleged to 


ithe} 


T tg 


be a person of úñSóünd mind and þe-| 


fore he proceéds. with thé inquiry, 
whether such pefson’ appeai's to him 
to be of unsound imind, The words 
“reason to believé”’ indicate that when 
an accused person is presented before 
a Magistrate for inqtiiry, who, it is 
alleged, is suffering from unsound- 
ness of mind, the Magistrate has, on 
such mater ials, as are brought before 
him, to i inquire before hë procéeds with 
the inquiry whether theé arè réasons 
to believe that the accused before him 
is suffering from any such infirmity. 
The next step is that if he has sich 
réasons tò believe, tiē is to institute] an 
inquiry into the fact of unsouindness of 
mind and cause him to be éxaminéd| by 
the civil sufgeon-or such other medical 
officer as the State Government directs. 
Therefore, when a question iš raised as 
to.the unsotindness of mirid oflan 
accused person, the Magistrate is bound 
to inqüiře before hë procééds with the 
inquiry béforé him whether the accus- 
ed is or is fot incapacitated by the un- 


. soundness of mind from making his de- 


fence. Such a provision clearly fe 
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consonance with the principles of -fair 
administration of justice. 


> 8. From the nerration of the 
facts above it is fairly clear that right 
from the-commencemen; of the inquiry 
applications were made before both the 
Magistrate at Kulu and the Magistrate 
at Bilaspur, that the accused was suffer- 
ing from mental infirmity and that an 
inquiry into his mental state was neces- 
sary. Indeed, along with the applica- 
tion made to the Magistzate at Bilaspur 
certificates of three different doctors, 
who knew the accus2d during his 
student days, were annexed in support 
` of the application for medical examina- 
tion. It would appear shat no regular 
inquiry was made by the Magistrate. 
But from the fact that the accused had 
applied for remittance to his mother of 
the money seized by the Police from 
him and his answers to tae Magistrate’s 
query whether copies of documents 
were supplied to him under Section 173 
of the Code, the Magis-rate concluded 
that he had -no reason to believe that 
_the accused was at that stage suffering 
from such infirmity as would make 
him incapable of making his defence. 
The order passed by Rangarajan, J., 
against the Magistrate’s said order 
would seem to indicate that what the 
Magistrate did was neither adequate 
nor satisfactory and it was for that re- 
ason that Rangarajan, J., directed that 
it was necessary in the larger interests 
of justice that the accused should be 
examined by the authorities of 
Snowdon Hospital, and if necessary, he 
should be kept under observation to 
enable the doctors there to ascertain pro- 
perly whether the accused was suffer- 
ing from any mental infirmity. We may 
note that the learned Judge also order- 
ed: that the report-of the hospital 
authorities should go to the Magistrate 
directly. That was presumably done 
to enable the Magistrate to ‘hold an 
inquiry into the fact of unsoundness 
of mind of the accused, which is the_ 
second stage provided in Section 464. 
Unfortunately, the hospital authorities 
did not have the necessary facilities for 
keeping the accused under observation 
as directed by Rangara‘an, J., and al- 
though the accused was examined by 
two psychiatrists, the Superintendent 
of the Hospital reported that with the 
inadequate facilities which they had 
it was not possible to give a 
satisfactory opinion as to the state 
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of -mind of the accused and had 
recommended his removal. to a men- 
tal hospital.. As aforesaid, the re- 
commendation made by the Supe- 
rintendent was not carried out and 
although the Magistrate did not ħave 
any definite opinion one way or the 
other -before him, he decided to pro- 
ceed with the inquiry. The result was 
that the accused. was obliged once 
again to go to the Sessions Court and 
then to the High Court for redress 
against the course adopted by the 
Magistrate. The High Court took up 
the attitude that it should not inter- 
vene at an interlocutory stage, that the 
matter should be left to the dis- 
cretion of the Magistrate to decide 
whether he should hold the in- 
quiry or not under Section 464, 
and that in any event Rangarajan, J., 
had not ordered the appellant tobe 
shifted to a mental hospital for a fur- 
ther examination, his order having 
been confined to his examination by 
Snowdon Hospital, which order had 
been complied with. 


9. It is not possible to agree 
with such an interpretation of the 
order passed by Rangarajan. J. It © 
seems that that learned Judge ordered 
the examination of the accused by the 
Snowdon Hospital because he was ap- 
parently under the impression that that 
hospital -had the necessary facilities, in- 
cluding that of keeping the appellant 
under observation and to come to 
some definite opinion. He would not 
have otherwise directed that the ae- 
cused should be kept under observa- 
tion for such time as the medical au- 
thorities there thought necessary. Had 
the order of Rangarajan, J., been carri- 
ed out in the spirit in which it was 
made and arrangements had been made 
to have the appellant examined by doc- 
tors in a hospital with adequate facili- 
ties, the time that has been taken up 
in dealing with the appellant’s further 
applications and revisions would have 
been saved. 


10. . The two orders passed by 
Beg, C. J., clearly meant that the High 
Court left the matter to the Magistrate 
to decide whether he had reason to 
believe or not that the accused was 
suffering from mental infirmity and it 
was only if he decided that he had no 
such reason to believe that he should 
next proceed with the committal pro- 
ceedings, The order passed by the 


a > 
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Magistrate thereafter shows that ne 


misunderstood the High Court’s order 
to mean that he was at once to pro- 
ceed to decide whether there was a 
prima facie case against the appellant, 
and if so, to commit him to the Ses- 
sions Court for trial. Indeed, the Magis- 
trate did not even wait for the second 
order passed by Beg, C. J., disposing 
_ of the review petition filed by the ap- 
pellant for revising his earlier order- 
That being so, neither the Sessions 
Court in revision against the Magis- 
trate’s committal order, nor the High 
Court in a further revision against the 
Sessions Court’s order could have held 
that on the materials before the Magis- 
trate, the Magistrate had held that he 
had no reason to believe that the ap- 
-pellant was suffering from infirmity 
which would incapacitate him from 
‘making his defence, and was therefore, 
not bound to hold any inquiry and 


could therefore proceed with the com- 


mittal proceedings before him. 


11. A perusal of the order 
passed by the Magistrate is enough to 
satisfy that the Magistrate had misap- 

` prehended the order passed by Beg, 
C. J., and as a result of such misap- 
prehension thought that he had been 
directed, without anything more, to 
proceed with the committal proceed- 
ings. A fair reading of the order of 
Beg, C. J., shows that what he said 
was that under S. 464 it was for the 
Magistrate, and not the High Court, 
at that stage to decide whether there 
were reasons to believe that the accus- 
ed was suffering from unsoundness of 
mind and to proceed with the inquiry, 
if he came to the conclusion that he 
had no such reason. That order did not 
direct and could not have directed the 
Magistrate to proceed with the com- 
mittal proceedings without first deter- 
mining whether on the allegations 
made by the accused, the data produced 
by him and the conduct and behaviour 
of the appellant in his Court, the 
Magistrate had reasons or not to be- 
lieve that the appellant was suffering 
from mental infirmity of the kind 
envisaged by S. 464. That we appre- 
hend was never done as is clear from 
the very order passed by the Magis- 
trate, nor was the appellant called 
upon to show that he was suffering at 
that stage from unsoundness of mind 
which he ought to have been called 
upon to establish since the burden was 


upon him to so establish. The words 
“reason to believe” mean a belief 
which a reasonable person would en- 
tertain on facts before him. That would 
be the burden which the appellant 
would be expected to discharge. That 
was the proper course for the Magis- 
trate to follow, both in view of ‘the 
provisions of S. 464 and the orders 
passed by Beg, C. J., besides the report 
of the Superintendent of the Snowdon 
Hospital that ‘before a definite view 
could be taken of the mental state of 
the appellant he would have to be kept 
under observation in a mental hospi- 
tal, | 
12, Tn tħis view, the High Court 
was not correct when it held that the 
Magistrate had held an inquiry, that he 
had no reason to believe that the appel- 
lant was suffering from any unsound- 
ness of mind, and that therefore, he | 
could straightway proceed with the com- 
mittal proceedings. In our view, the 
Magistrate failed to make such an in- 
quiry which it was incumbent upon 
him to make at the very threshold, 
and that having not been done, i the) 
committal proceedings, as also | his 
order committing the appellant to, thel. 
Sessions Court for trial. were both 


vitiated. Consequently, the appeal must 


be allowed and the High Court’s order 
and also the committal order passed by 
the committing Magistrate must be set 
aside and a de novo committal proceed- 
ing directed. We further direct : the 
Magistrate to hold those proceedings in 
compliance with the requirements of 
S. 464 and give an opportunity to ‘ the 
appellant to produce evidence, if, he 
so desires, to satisfy the Magistrate — 
that there are reasons to believe that 
he is suffering from such unsoundness 
of mind as would incapacitate him 
from making his defence. 
ad 


oe Appeal allowed. 
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{From: Award of Industrial Court, 
Maharashtra, Bombay)* 

C. A. VAIDIALINGAM, P. JAGAN- 
MOHAN REDDY AND K. K. 
MATHEW, JJ. 

1. The Silk & Art Silk Mills’ As- 
sociation Ltd. (In C. A. No. 276 of 1972 
2. Bombay Silk Mills Ltd. (In C. A. No. 
277 of 1972), Appellants v. Mill Maz- 
door Sabha (In both the Appeals), Res- 
pondent. 


, Civil Appeals Nos. 276 and 277 of 
1972, D/- 19-4-1972. - 


(A) Industrial Disputes Act (1947), 
Sch. 3, Item 2 — Dearness allowance— 
Assessment of financial capacity of em- 
ployer to pay higher rate — What is 
material is extent of gress profits made 
by them. (Para 16) 


l (B) Industrial Disputes Act (1947), 
Sch. 3, Item 2 — Dearness allowance— 
. Percentage of neutralisation — Grant- 
ing 99 per cent neutralisation by Indus- 
trial Court on account of steep rise in 
the cost of living on the basis of the 
trend in the region was held proper. 
(Para 19) 


The Court was not wrong in rely- 

Ing upon the report of the Norms 
Committee or the comparative Table 
showing the minimum basic wages 
and dearness allowance paid in other 
industries in the region to find out the 
trend in the region as to the extent of 
neutralization to be allcwed to the em- 
ployees concerned. The question of 
the extent of neutralization to the 
workmen in the units does not depend 


solely upon the fact wnether neutra-. 


lization to that extent has been allow- 
ed to the employees in comparable con- 
cerns in the same industry in the same 
region. Much distinction cannot be 
made in this respect among the lowest 
paid employees in the region merely 
because some of them are employed in 
other industries. (Para 19) 


Cases Referred: Chrcnological Paras 
1972 Lab IC 1012 = Civil Appeals 
Nos. 1091-93 of 1971, D/- 24-2- 
1971 (SC), Unichem Laboratories 
Ltd. v. Their Workmen 16 
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“AIR 1969 SC 360=(1969) 2 SCR 


113=1969 Lab IC 599, Bengal 
Chemical and Pharmaceutical 
Works Ltd. v. Its Workmen 18 
AIR 1966 SC 497=(1966) 1 SCR 
382, Ahmedabad Mills Owners’ 
Association v. Textile Labour 
_ Association 15 
AIR 1964 SC 689 = (1964) 5 SCR 
362, Greaves Cotton and Co. v.: 
Their Workmen 20 
AIR 1963 SC 1327=(1963) Supp 2 
SCR 16, French Motor Car Co. 
Ltd. v. Workmen . 20 
(1962) 1 Lab LJ 302 (SC), William- 
sons (India) Private Ltd. v. Its 
en 20 
Mr. S. T. Desai, Sr. Advocate, (Mr. 
I. N. Shroff, Advocate, with him) (In 
C. A. No. 276 of 1972) and Mr. M. C. 
Setalvad, Sr. Advocate, (Mr. I. N. 
Shroff, Advocate, with him) (In C. A. 
No. 277 of 1972), for Appellants; M/s. 
S. V. Gupte and M. C. Bhandare, Sr. 
Advocate (Mrs. Sunanda Bhandare and 
Mr. P. H. Parekh, Advocates of M/s. 
Bhandar2 Parekh and Co., with them), 
for the Respondent. (In both the Ap- 
peals). 
The following Judgment of the 
Court was delivered by 


MATHEW, J.:— These two ap- 
peals, by special leave, are directed 
against a supplementary award dated © 
October 15, 1971, passed by the Indus- 
trial Court, Maharashtra, Bombay, in 
Miscellaneous applications (IC) Nos. 1, 
2 and 3 of 1970, filed by the respon- 
dent, the Mill Mazdoor Sabha, herein- 
after called the ‘Sabha’. By the sup- 
plementary award, the Industrial Court 
has modified an existing award of the 
Industrial Court, Maharashtra, Bombay 
dated April 25, 1962, passed in reference 
(IC) Nos. 131, 138, 139 and 155 of 1961, 
and published in the Maharashtra 
Government Gazettee dated June 
14, 1962, by directing with 
retrospective effect from January 
1, 1971, that the employees in 
Silk and Art Silk Industry who were 
concerned in the dispute shall be grant- 
ed dearness allowance at the rate of 
99 per cent neutralization of the rise in 
the Bombay Consumer Price Index 106 
(old series) on the basis of the mini- 
mum wege of Rs. 30/- per month of 26, 
working days. 

2; We will deal with appeal 
No. 276 of 1972 first. The Appellant is 
the Silk and Art Silk Mills’ Associa- 
tion, Ltd., a public company having its 
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registered office in Bombay, herein- 
after called ‘the Association’. For the 
purpose of Bombay Industrial Relation 
Act, 1946, the Association was recognis- 
ed under section 27 read with section 3 
(23) of that Act as the Association of 
employers in Silk and Art Silk Textile 
Industry within the local area of Grea- 
ter Bombay. Silk Textitle Industry 
was started in India sometime in 1933 
and the Association came into being 
in 1939 with 16 members having 2,000 
looms. Till 1965, the Association was 
registering as members only mills 
having 25 or more looms. Thereafter, : it 
began to register smaller units also as 
its members. Such smaller units num- 
bered 308 with 2,326 looms in March, 
1969. The total number of mills with- 
in and outside the State of Maharashtra 
which were members of the Association 
on March 31, 1969, was 512 with a total 
of 20,200 looms. According to the As- 
sociation, out of the 512 units which 
were its members, a large number of 
units numbering about 444 were grey 
units, which means, that none of these 
units has its own raw materials and 
that they have not got any equipment 
for dyeing, bleaching or otherwise fini- 
shing their products. 


3. ‘On: February 6, 1970, when 
Miscellaneous Application (IC) No. 1 
was filed, the Association had, as its 
members, about 325 units of employers 
in the art silk textile industry within 
the local area of Greater Bombay. Out 
of these 325 employer-units, 90 em- 
ployer-units alone were concerned with 
the Miscellaneotss Application (IC) No. 
lof 1970, as that application sought 
modification of the award dated April 
25, 1962, in reference Nos. (IC) 131, 138, 
139 and 155 of 1961 which governed 
only the 90 units of the Art Silk Indus- 
try. In this case, we are directly con- 
cerned with 55’ member-units only, as 
the remaining 35 units had gone out 
of business between April 25, 1962 and 
February 5, 1970. 

4 There were. two previous 
decisions binding on these units regard- 
ing dearness allowance. One was the 
award passed in reference No. 97 of 
1951 which granted neutralization to 
the extent of 75 per cent rise in the 
.Bombay Consumer Price Index 106 
(old series). The other was a settle- 
ment arrived at during the pendency 
of Miscellaneous Application (IC) No. 
3 of 1957 which modified the award in 


reference No: 97 of 1951 by raising the 


| 
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percentage of neutralization to 80 per 
cent with effect from June 1, 1957. 


5. The Sabha is recognised 
under Section 30 read with Section 3 
(32) of the Bombay Industrial Relation 
Act as the representative Union of em- 
ployees.in the Silk and Art Silk Indus- 
try within the local area of Greater. 
Bombay. 


6. The demand of the nan in 
Miscellaneous Application (IC) No. 1 of 
1970 was, that “the employees shall be 
granted with effect from May 1, 1970, 
dearness allowance at the rate of 100 
per cent neutralization of the' rise in 
the Bombay Consumer Price Index 106 
(old series) on the basis of the. mini- 
mum ‘wage in force at present, namely ` 
Rs. 36.50 per: month of 26 working 
days”. As already stated, the applica= 
tion was, in effect, to modify the award 
passed on April 25, 1962, in reference 
(IC) Nos. 131, 138, 139 and 155 of 1961; 
that award provided that the employees 
covered by the references should | be 
given an ad hoc increase of Rs. 5.20 per 
month of 26 working days over their 
wages at that time, that the increase 
should be in force for two years from 
February 1, 1962, that thereafter, ithe 
increase should be Rs. 6.50 per month 
of 26 working days instead of Rs. 5.20 
and that this will continue for a fur- 
ther period of 2 years. The award 
rejected the prayer for increased rate 
of dearness allowance, | i 


T. The grounds on which the 
Sabha claimed 100 per cent neutraliza- 
tion were that the total pay packet of 
the employees in the industry was |far 
lower than the minimum need of the 
workmen and also less than that of the 
employees in other industries in the 
region, that there has been a steep rise 
in the cost of living since the last revi- 
sion of basic wages and a greater rise 
in the cost of living since the decision 
fixing neutralization at 80 per cent of 
the basic wage of Rs. 30/- per month 
for 26 working days, that the employer 
units have the capacity to bear the ad- 
ditional burden as the art-silk indus- 
try in the region has prospered and 
established itself as a stable one with 
good prospects. ` ! 


8. The main contentions of the 
Association were that the total pay 
packet of the workmen in Rayon and 
Artificial Silk Industry in the local 
area of Greater Bombay was Rs. 190.12 
per month of 26 working days, that 


| 


1972 S.& A. S. Mills Assen. v. Mill Mazdoor Sabha 


dearness allowance to the extent of 80 
per cent neutralization was automati- 
cally responsive to the rise in the cost 
of living and, therefore, there was no 
real fall in the pay packet consequent 
on the rise in the cost of living, that 
the workmen had received an ad hoc 
increase of Rs. 5.20 per month of 26 
working days from February 1, 1962, 
and that this has been further raised 
to Rs. 6.50 from February 1, 1964, that 
the base for neutraliza-ion which was 
Rs. 30/- should not and ought not to 
be changed to Rs. 36.50 as demanded 
by the Sabha, that the demand was 
beyond the capacity of most of the 55 
units concerned, that the dearness al- 
Jowance paid in the other industries in 
the region cannot furnish any relevant 
criterion as the financial position of 
these units was quite different, that 
over the years, the position of the in- 
dustry has steadily det=riorated, that 
on account of the paucity of foreign 
exchange, restrictions on import of the 
required machinery, the non-availabi- 
lity of the necessary types of raw 
materials, the high cost of yarn, the 
heavy excise duty on indigenous yarn, 
the industry has been declining, that 
the import of nylon yarn was canalis- 
ed through the State Trading Corpora- 
tion of India and it kept for itself a 
very high profit margin, that the price 
of raw materials in tke industry has 
gone up, that prior to March, 1970, the 
excise duty on processed yarn and arti- 
ficial silk fabric varied from 9 paise to 
30 paise per square metre whereas 
from March, 1970, onwards, there was 
a steep rise in the excise duty per 
Square metre and, therefore, the indus- 
try cannot bear any further burden, 
and that in any event, zhe demand for 
100 per cent neutralization is unwar- 
ranted. 

9. As already stated, the Indus- 
{rial Court, after evaluating the mate- 
rials produced by parties, came to the 
conclusion that the employees in the 
Silk and Art Silk Industry should be 
granted dearness allowence at the rate 
of 99 per cent neutralization of the 
rise in the Bombay Consumer Price 
Index 106 (old series) cn the basis of 
the minimum basic wage of Rs. 30/- per 
month of 26 working days with effect 
from January 1, 1971. l 

10. The Court fcund that at the 
time when the wages were raised in 
1962, the consumer price index stood at 
429, that there has been a steep rise 
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in the cost of living as reflected in the 
Bombay Consumer Price Index—in May 
1970 it stood at 799 — and on the date 
of the award it stood at 839, and so, 
there was a fall in real wages by 39 
paise per day of the lowest class of 
workers. The Court, therefore, came 
to the conclusion that the demand for 
neutralization of the rise in the cost of 
living was reasonable. It further found 
that exhibit U. 8, which is a comparative 
Table showing the minimum basic 
wages and dearness allowance paid in 
other industries in the region was a 
relevant document as it indicated the 
trend in other industries in the region 
to allow full neutralization on account 
of the rise in the cost of living. The 
Court then proceeded to assess the 
financial capacity of the employer- | 
units with particular reference to their 
volume of business, the capital invest- 
ed, the profits earned, the standing of 


the industry, the strength of the 
labour force employed, the posi- 
tion of reserves, the dividend de- 


clared and the future prospect of the 
industry. The Association, although it 
represented 55 employer-units, pro- 
duced no data as regards the financial 
capacity of 27 units in spite of the clear 
direction of the Court, and so, the 
Court, on the basis of the materials 
placed before it by the other units, 
came to the conclusion that the art and 
art-silk industry has prospered and has 
established itself, that the prospect of 
the industry was bright and that the 
financial position of the 28 units which 
produced their balance sheets and pro- 
fit and loss accounts or other docu- 
ments to show their gross profits was 
such that they could afford to bear the 
additional burden. l 


11. For reaching the conclusion 
that the industry is prosperous and has 
a bright future, the Court relied on 
the speech made by the Chairman of 
the Silk and Art Silk Mills Association 
at the 30th Annual General Meeting 
in 1969, in which he said that the man- 
made fibre industry had made remark- 
able progress during the last decade, 
that the production during the year 
1969 exceeded the Third Plan target by 
over 25 per cent, that there was a rise 
in the per-capita consumption of fa- 
brics, that rapid progress was expected 
in the production of non-cellulosic 
yarn and that the total demand in rela- 
tion to the year 1969 was likely to in- 
crease by 41 per cent by the year 1973- 
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74 and by 110 per cent by the year 


1978-79. The Court also relied upon 
the fact that actual export in 1970 ex- 
ceeded the export in the previous three 
years, the fact that production has sub- 
stantially increased in the first six 
months of 1970, that it was asmuch as 
525.77 million metres compared to the 
total production of 892.67 million 
metres in 1969 and the fact that the 
total production of art-silk yarn had 
reached the figure of 114.680 thousand 
kilograms compared to 106.480 thou- 
sand kilograms in 1969. The Court 
estimated that export of Rayon fabrics 
and synthetic textiles will reach Rupees 
26.50 crores a year by 1973-74. Al- 
though excise duty has been increased, 
the Court found that it had not adver- 
_sely affected the industry in. any sub- 
stantial degree as the economic mci- 
dence of the burden of the excise duty 
was passed on to the consumer. As 
regards the financial capacity of the 
units, the Court relied on exhibit U.9 
which is an analysis of the profit and 
loss accounts of the 28 mills and exhi- 
bit U. 10, which is a consolidated state- 
ment showing the financial condition 
of these mills and exhibit U. 11, the 
statement regarding the bonus paid by 
the mills which did not file their ba- 
lance sheets and profit and loss ac- 
counts and Exhibit U. 12, a statement 
showing the interest paid by some of 
the units which had filed their balance 
sheets and Exhibit U. 13, a statement 
showing the profitability ratio for art- 
silk industry in Bombay and exhibit 


U. 14, a comparative statement of the ` 


profitability ratio in cotton textiles, 
engineering and chemical industry. 
The Court found from exhibit U. 9 
that there was an increase in the paid- 
up capital of 44.07 lakhs from 1965, an 
increase in the reserve amounting 
to 32.96 lakhs an increase in the 
gross block amounting to Rupees 
285.54 lakhs and an increase in the 
net block of Rs. 140.63 lakhs from 1965 
to 1968. From the figures given ın 
exhibits U. 9 and U. 10, 
found that, after providing for depre- 
ciation to the total paid up capital, the 
profit would work out at 40.02 per cent 
and that after providing for depreciation 
to the total paid up capital and reserve, 
it would work out at 21.10 per cent. 
From the large amount of interest paid 
by some of the units as disclosed in 
exhibit U. 12, the Court inferred that 
these units are under-capitalised but 


the Court. 
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that, at the same time, they preferred 
to borrow money at the current rate of 
interest. The Court also found from 
exhibit U. 11 that 17 mills which did 
not file their balance sheets or profit 
and loss accounts were in a position to 
pay bonus in excess of the 4 per cent 
which is the statutory minimum under 
the Payment of Bonus Act and, there- 
fore, these units must have been mak- 
ing profits and, as their present finan- 
cial position was not shown to have! þe- 
come worse, they had the financial 
capacity to bear the additional ‘burden. 


. LB. Mr. S. T. Desai for the’ ap~ 
pellant submitted that the Industrial 
Court drew an adverse inference 
against. the 28 units although they had 
produced their balance sheets and pro-= 
fit and loss accounts on the ground that 
the 27 mills did not produce any data 
to show their financial capacity to bear 
the additional burden and that that 
was unjustified. He argued that so 
far as the 28 mills which had produced 
their balance sheets and profits and 
loss accounts, there should have been 
an appreciation of the materials placed 
before the Court on their merit and no 
adverse inference should have been 
drawn against them because the other 
units did not place any relevant mate- 
rials as regards their financial capa- 
city. In other words, his argument 
was that as the 28 mills had produced 
relevant documents to show their finan= 
cial capacity, the Court should ‘not 
have drawn any adverse inference: as 
against them merely from the non-pro- 
duction of the relevant documents’ by 
the other units. We do not think that 
there is any substance in this argument. 


13. As already stated, the As-= 
sociation represented 55 units of em- 
ployers and out of the 55 units, only 
28 units produced their balance sheets 
and profit and loss accounts. State- 
ments were filed by 17 units (exhibits 
C. 185 to 201) undertaking that they 
would abide by the information and! the 
balance sheets and profit and loss‘ ac- 
counts supplied by the 28- mills ‘and 
praying for decision of the dis- 
pute on the basis of the informa- 
tion and statement of accounts. 
The remaining 10 mills orally agreed 
that they would also abide by ‘the 
statement and balance sheets supplied 
by the 28 mills and for deciding ‘the 
dispute on that basis. Therefore, an 
adjudication by the Industrial Court as 
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regards the rate of neutralization to be 
allowed on the basis of the financial 
capacity of the 28 units as guaged from 
the balance sheets and profit and loss 
accounts produced by the 28 mills was 
quite proper. To put it differently, 
the award in so far as ics concerned the 
28 units, proceeded on the basis of 
their financial capacity as guaged from 
the balance sheets and profit and loss 
accounts produced by them and from 
the other materials in the case. They 
can, therefore, have no reason for any 
complaint, that the Court drew any 
adverse inference as regards them from 
the non-production of relevant mate- 
rials in the possession o? the other em- 
ployer units. And, as regards the 27 
employer-units which cid not supply 
any materials with respect to their 
financial capacity, they cannot also 
have any reason for complaint in view 
of their undertaking to abide by the 
decision of the Industrial Court on the 
basis of materials furnished by the 28 
units. The only reason why they did 
not furnish the basic information as 
regards their financial capacity in spite 
of the direction of the Court, is that 
the information, if furnished, would go 
against them. We are satisfied that 
the award was based o1 the materials 
produced in the case so far as the 28 
units are concerned and not on any 
adverse inference drawn from the non- 
production of the relevent materials by 
the 27 units. 


14. Mr. Desai contended that 
the position of the industry is not sta- 
ble and that its prospeczs are bleak. He 
said that the Court did not give due 
weight to exhibits C. 1 to C. 4 and 
C. 15 in reaching the conclusion that 
the position of the industry was stable. 
Exhibit C. 1 is a statem2nt showing the 
number of mills and the looms owned 
by them as on April I, 1970. Exhibit 
C. 2 is a statement showing the num- 
ber of members of the Association and 
their looms. Exhibit C. 3 is a statement 
showing the looms run by member- 
mills of the Associatior as on April 1, 
1970. Exhibit C. 4 is a statement 
showing the number of gray and com- 
posite units in the industry and their 
looms. Exhibit C. 15 is a statement 
concerning 25 mills. It shows the num- 
ber of looms installed, average number 
of loom-shifts worked per month, aver- 
age production and average export per 
month during the 4 years, namely, 
1966 to 1969. Exhibits C. 1 to C. 4 do 
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not throw much light upon the ques- 
tion in controversy as they only show 
the all-India figures. Exhibit C. 15 
was taken into consideration by the 
Industrial Court. But the Court did not 
place much reliance upon it as it was 
of opinion that the data furnished by 
the balance sheets and profit and loss: 
accounts was more relevant. 


15. Counsel submitted that the 
number of looms has gone down, that 
the cost of production has gone up, that 
export of manufactured silk has dwin- 
dled, that sales have declined and 
therefore, the profits of the units have 
gone down from 1965 to 1968. Counsel 
in this connection referred to exhibit 
U. 13, a document produced by the 
Sabha to show the profitability ratio 
and argued that that document would 
itself indicate that there was decline in 
profits from 1965 to 1968. Exhibit U. 13 
is a statement of the gross profits for 
the years from 1965 to 1968 of these 
units from the point of view of total 
sales, of total capital and of total net 
worth. In Ahmedabad Mill Owners’ 
Association v. Textile Labour Associa- 
tion, (1966) 1 SCR 382 = (AIR 1966 SC 
497), the Court observed: 


"We do not think in considering 
the financial position of the appellants 
in the context of the dispute before us, 
it would be appropriate to rely unduly 
on the profitability ratio which has 
been adopted by the said Bulletin, In- 
deed, in appreciating the effect of the 
several statements produced before the 
Industrial Court by the parties in the 
present proceedings, it would be rele- 
vant to remember that some of these 
single-purpose statements are likely to 
create confusion and should not ordi- 
narily be regarded as decisive. As Paton 
has observed: “Different groups for 
whom financial statements are pre- 
pared are interested in varying degree 
in particular types of information; and 
so, it has been held in some quarters 
that no one form of statement will sa- 
tisfactorily serve all these purposes, that 
separate  single-purpose statements 
should be prepared for each need or 
that the statements usually prepared for 
general distribution should be expand- 
ed so as to include all the detail desir- 
ed” (Accountant’s Handbook Edited by 
Paton, p. 13). Paton cites the comment 
of Wilcox against these single-purpose 
statements. Said Wilcox: “The danger’ 
in undertaking to furnish single-pur- 
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pose financial statements lies in in- 
creasing confusion and misunderstand- 
ing, and in the possible mis-use of 
such statements for unintended pur- 
poses”, Paton has then referred to 
certain methods for determining the 
financial position of a commercial and 
industrial concern. In this connection, 
he refers to the proprietary ratio rate 
of earnings on total capital employed, 
rate of dividends -on common stock- 
holders’ equity and others. Our pur- 
pose in referring to these comments 
made by Paton is to emphasise the fact 
that industrial adjudication cannot 
lean too heavily on such single-pur- 
pose statements or adopt any one of 
the tests evolved from such statements, 
whilst it is attempting the task 
of deciding the financial capacity 
of the employer in the context of 
the wage problem. While we must 
no doubt examine the position in 
detail, ultimately we must base our 
decision on a broad view which emer- 
ges from a consideration of all the 
relevant factors”. 


16. We think that the Indus- 
frial Court has ‘carefully examined the 
financial position of the employer-units 
as also the position of the industry 
and its future prospects. The ` Court 
was fully aware of the nature of the 
demand and the extent of the burden 
which the employer units will have to 
bear. A broad and overall view of the 
financial position of the employer units 
was taken into account by the Court 
and it has tried ‘to reconcile the natural 
and just claims. of the employees fora 
higher rate of dearness allowance with 
the capacity of the employer to pay it 
and in that process it has made allow- 
ance for the legitimate desire of the 
employer to make reasonable . profit. 
What is really material in assessing the 
financial capacity of the employer- 
units in this context is the extent of 
gross profits made by them (see Uni- 
chem Laboratories Ltd. v. Their Work- 
men, Civil Appeals Nos. 1091-93 . of 
1971, decided on 24-2-1972 = (report- 
ed in 1972 Lab IC 1012) (SC). On the 
basis of exhibit U. 9 which is an ana- 
Iysis of the balance sheets and profit 
and loss accounts of the 28 units, the 
Court found that the 28 mills have 
been making good profits and*that, on 
an average, the profit would work out 
af 40 and odd per cent of the capital. 
There was some decline in the profits 
made during the years 1966, 1967 and 
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1968 but, the Court found that the |in- 
dustry was rallying round in 1970. | 

17. Mr. Desai contended that 
the Industrial Court did not appreciate 
the impact on the industry of the en- 
hancement of excise duty upon the 
manufacture of silk products. Counsel 
contended that there has been consi- 
derable increase in excise duty on | all 
varieties of silk and that has affected 
the consumption of manufactured silk 
products. No evidence has been adduc- 
ed to show what exactly has been the 
effect on the industry of the enhance- 
ment in excise duty. Although jhe 
Managers of two units were examined 
as witnesses Nos. 2 and 3 in March and 
April, 1971, they did not indicate any 
evidence as regards the adverse effect 
on the sale of silk products on account 
of the imposition of enhanced excise 
duty during the financial year 1970. 
We do not think. that without further 
evidence as regards the effect of the 
enhancement in the excise duty. it is 
Possible to.draw an inference that the 
Sale of the products has been adversely 
affected. Quite apart from this, we do 
not understand how when the economic 
Incidence of the excise duty has been 
passed on to the consumer, the em- 
ployer-units have to bear any addi- 
tional burden on account of the levy. 


18. Counsel next contented 
that the Industrial Court was not jus- 


tified in relying upon exhibit U. 8 [for 


coming to the conclusion that 99 per 
cent of neutralization on account of rise 
in cost of. living should be granted! to 
the employees on the basis of the per- 
centage of neutralization in other jin- 
dustries in the region. Counsel said 
that granting 99 per cent neutralization 
has not been countenanced by this 
Court, that the basis of fixation | of 
dearness allowance is industry-cum- 
region and that.the Industrial Court 
went wrong in taking into account the 
percentage of neutralization in other 
industries in the region for fixing the 
extent of neutralization on account! of 
the rise in cost of living to the em- 
ployees in question here and relied| on 
the decision of this Court in Bengal 
Chemical and Pharmaceutical Works 
Ltd. v. Its Workmen, (1969) 2 SCR 113 
= (AIR 1969 SC 360). In that case, 
Vaidialingam, J., speaking for the 
Court, laid down among other things, 
the following propositions: 1. Full 
neutralization is not normally given, 
except to the very lowest class of em- 
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ployees, 2. the purpose of dearness al- 
lowance being to neutralize a portion 
of the increase in the cost of living, it 
should ordinarily be or a sliding scale 
and provide for an incr2ase in the rise 
in the cost of living and decrease on 
a fall in the cost of living, 3. the basis 
of fixation of wages and dearness allow- 
ance is industry-cum-region. 


19. We do not think that the In- 
dustrial Court went wrong in relying 
upon exhibit U. 8, or, in granting 99 
per cent neutralization on account of 
the steep rise in the cost of living. Ex- 
hibit U. 8 it may be recalled, is a com- 
parative Table showing the minimum 
basic wages and dearn2ss allowance 
paid in other industries in the region 
like the engineering, pharmaceuticals, 
ete. The Court relied upon it only 
to show the trend in the region. The 
Court also relied upon the report of 
the Nofms Committee which stated that 
the trend for the last decade in indus- 
trial adjudication as well as in settle- 
ments and awards, was to allow 100 
per cent neutralization in the case of 
lowest-paid employees. The Court was 
of the view that if 80 per cent neutra- 
lization could be allowz2d in the indus- 
try under thesettlement arrived atin 
1957, there was no reason why 100 per 
cent neutralization should not be grant- 
ed in view of the steep rise in the cost 
of living from 1957, to the lowest paid 
employees. We cannot agree with the 
contention of the appe_lant that the 
Industrial Court went wrong in relying 
upon exhibit U. 8 or the report of the 
Norms Committee to find out the trend 
in the region as to the extent of neutra- 
lization to be allowed tọ the employees 
concerned, The question of the extent 
of neutralization to the workmen in 
the units does not depend solely upon 
the fact whether neutralization to that 
extent has been allowed to the em- 
ployees in comparable concerns in the 
same industry in the same region. 
Much distinction cannot be made in 
this respect among the lowest paid em- 
ployees in the region merely because 
some of them are employed in other 
industries. In other wcrds, for finding 
the trend or the norm in the region as 
regards the extent of n2utralization for 
the lowest paid emplovees, the Indus- 
trial Court cannot be said to have gone 


wrong in relying upon either the - 


Norms Committee Report or on exhi- 
bit U. 8. 
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20. Counsel for the appellant 
submitted that the Industrial Court did 


“not make any attempt to fix the dear- 


ness allowance on the basis of the in- 
dustry-cum-region formula, and that 
that was a fatal blemish’ in the award. 
In Franch Motor Car Co. Ltd. v. Work- 
men, (1963) Supp 2 SCR 16 at pp. 20- 
21 = (AIR 1963 SC 1327) this Court 
observed that the principle of indus- 
try-cum-region has to be applied by 
an industrial court, when it proceeds 
to consider questions like wage struc- 
ture, dearness allowance and similar 
conditions of service and in applying 
that principle industrial courts have to 
compare the wage scale or the dear- 
ness allowance prevailing in similar 
concerns in the region with which it is 
dealing. and generally speaking 
similar concerns would be those in the 
same line of business as the concern 
with respect to which the dispute is 
under consideration and further, even 
in the same line of business, it would 
not be proper to compare a small strug- 
gling concern with a large flourishing 
concern. In Williamsons (India) 
Private Ltd. v. its Workmen, (1962) 1 
Lab LJ 302 (SC) the Court observed 
that the extent of business carried on 
by the concerns, the capital in- 
vested by them, the profits made 
by them, the nature of the 
business carried on by them, their 
standing, the strength of their labour 
force, the presence or absence and the 
extent of reserves, the dividends de- 
clared by them and the prospects about 
the future of.their business and other 
relevant factors have to be borne in 
mind for the purpose of comparison. 
These observations were made to show 
how comparison should be made, even 
in the same line of business and were 
intended to lay down that a small con- 
cern cannot be compared even in the 
same line of business with a large con- 
cern, In Greaves Cotton and Co. v. 
Their Workmen, (1964) 5 SCR 362 at 
pp. 367-369 = (AIR 1964 SC 689) the 
main argument was that the Tribunal 
went wrong in relying more on the 
region aspect of the industry-cum-re- 
gion formula and not on the industry 
aspect when dealing with clerical and 
subordinate staff. The Court said that 
it was ordinarily desirable to have as 
much uniformity as possible in the wage 
scales of different concerns of the same 
industry working in the same region as 
this puts similar industries more or less 
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on an equal footing in their production 
Struggle. The Court then referred to 


the French Motor Co.’s case, (1963) Supp 


2 SCR 16 = (AIR 1963 SC 1327) and 
observed that in that case this Court 
held so far as clerical and subordinate 
staff are concerned that it may be 
possible to take into account even 
these concerns which are engaged in 
different lines of business for the work 
of clerical and subordinate staff is more 
or less the same in all kinds of con- 
cerns. The Court . further observed 
that where there are a large number of 
industrial concerns of the same kind in 
the same region it would be proper to 
put greater emphasis on the industry 
part of the industry-cum-region prin- 
ciple as that would put all concerns on 
a more or less equal footing in the 
matter of production costs and there- 
fore in the matter of competition in the 


market and this will equally 
apply to clerical and subordinate 
~ Staff whose wages and dearness 
allowance also go into calcula- 


tion of production costs, but where the 
number of comparable concerns is 
small in a patricular region and there- 
fore the competition aspect is not of the 
same importance, the region part of 
the industry-cum-region formula as- 
sumes greater importance particularly 
with reference to clerical and subordi- 
nate staff and this was what was em- 
-phasised in the French Motor Car Co.’s 
case, (1963) Supp 2 SCR 16 = (AIR 1963 
SC 1327) where that company was al- 
ready paying the highest wages in the 
particular line of business and there- 
fore comparison had to be made with 
as similar concerns as possible in differ- 


ent lines of business for the purpose of © 


fixing wage scales and dearness allow- 
ance. According to the Court the prin- 
ciple, therefore, which emerges from 
these two decisions is that in applying 
the industry-cum-region formula for 
fixing wage scales the Tribunal should 
Jay stress on the industry part of the 
formula if there are a large number 
of concerns in the same region carry- 
ing on the same industry; in such a 
case in order that production cost may 
not be unequal and there may be equal 
competition, wages should generally be 
fixed on the basis of the comparable 
industries, namely, industries of the 
same kind. But where the number of 
industries of the same kind in a parti- 
cular region is small it is the region 
part of the industry-cum-region formula 


| 

| 
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which assumes importance particular- 
ly in the case of clerical and subor- 
dinate staff, for as pointed out inithe 
French ‘Motor Car Co.’s case, (1 963) 
Supp 2 SCR 16 = (AIR 1963 SC 1327) 
there is not much difference in the work 
of this class of employees in different 
industries. | 


21. If the employer has !the 
financial capacity, would it be just to 
reject the claim of the lowest paid 
workman for an enhancement dear- 
ness allowance to neutralize the rise in 
cost of living and thus maintain their 
subsistence wage at its real level in 
terms of the purchasing capacity, mere- 
ly because there is a comparable con- 
cern in the industry in the region in 
which workmen are paid dearness allo- 
wance at a low rate? Wedo not think 
it necessary to answer this question 
for the purpose of deciding this case. 


22. The Association never want- 
ed the Court to make any comparison 
with any other units in the same! in- 
dustry in the region. In the written 
statement of the Association there was 
no averment that there were other com- 
parable units in the same industry in 
the region. Nor did the Association, at 
the time of argument before the | In- 
dustrial Court, put forward the con- 
tention that there were comparable 
concerns in the same industry in |the 
region and that the Court should make 
a comparison of the employer-units in 
question with those concerns to find 
out the extent of neutralization which 
could be granted. The Association 
had a membership of 325 units in 
Greater Bombay on February 6, 1970, 
when the Miscellaneous Application 
(IC) No. 1 was filed. It was certainly 
in a position to tell the Court whether 
there were any other comparable units 
in the same industry in the region and 
the only inference from its conduct is ` 
that there were no comparable units 
in the industry in the region. 


23. We do not think that Ithe 
award suffers from any infirmity. | At 
the time of the admission of Special 
Leave Petition the Court has ordered 
that the appellant should pay the cost of 
the respondent irrespective of the Te- 
sult of the appeal. We dismiss the ap- 
peal and direct the appellant to pay 'the 
cost of the respondent. | 


24. In Civil Appeal No. 277 
(NL) of 1972, the contentions raised! on 


1972 


behalf of the appellant are much the 
same as those raised in Civil Appeal 
No. 276 (NL) of 1972 and ior the reasons 
given in the above judgment, we dis- 
miss that appeal also and direct the 
appellant to pay the cost of the respon- 
dent, 

Appz2als dismissed. 
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K. S. HEGDE, A. N. GROVER, AND 
G. K. MITTER, JJ. 


M/s. Produce Exchange Corpora- 
tion Ltd., Appellant v. Commissioner 
of Excise, Assam and others, Respon- 
dents. 

Civil Appeal No. 
7-4-1972. 

(A) Eastern Bengal and Assam Ex- 
cise Act (1 of 1910), S. 19 — Grant of 
exclusive privilege of supplying country 
spirit to retail vendors — Government 
can, on good grounds, prefer one seller 
to another. l 


The Government dces not require 
any special power for preferring one 
class of sellers to others so long as the 
classification made by it is based on 
rational grounds. It is true that 
no rule confers on the Government 
power to prefer one set of suppliers to 
others. But what is important is that 
no rule prohibits it. In the absence of 
any. such rule, S. 19 cf the Act con- 
fers on the Government such a power. 


(Para 7) 


Where in the very notification cal- 
fing for tenders for the exclusive pri- 
vilege of supplying the country spirit 
to retail vendors, it had been mention- 
ed that preference will be given to the 
manufacturers of the spirit. 


Held. there was justification in 
preferring a manufacturer to others. 
Evidently the idea was that. there 
should be reasonable guarantee in the 
matter of supply of country liquor. 

(Para 7) 

(B) Eastern Bengal and Assam Ex- 
cise Act (1 of 1910), 5. 36 — Rules 
framed under R. 93 — Grant of exclu- 
sive privilege of supplying country 
spirit to retail vendors — Government 
can negotiate either with the tenderers 
or with others — (X-Re-:— S. 19). 
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R. 93 does not prohibit any nego- 
tiations with the tenderers. But on the 
other hand, it. authorises the Govern- 
ment to negotiate with persons who 
have not tendered. In the absence of 
any rule prohibiting the Government 
to negotiate with the tenderers, the 
Government can fall back on its 
powers under Section 19. . 

There is no rational basis for prohi- 
biting the Government from negotiat- 
ing with the tenderers. All that the 
Government is interested is to get 
country spirit at the cheapest possible 
rates and to have regular supplies for 
achieving those purposes, it can nego- 
tiate either with the tenderers or with 
others. (Para 8) 

Mr. C. K. Daphtary, Sr. Advocate 
(Mr. D. N. Mukherjee, Advocate with 
him), for Appellant; Mr. S. N. 
Chowdhury, Advocate, (for Nos. 1 to 
4) and Mr. M. C. Setalvad, Sr. Advo- 
cate (Mr. K. P. Gupta, Advocate, with 
him), (for No. 5), for Respondents. 

The following Judgment of the 
Court was delivered by 

HEGDE, J.:— In this appeal by 
special leave the appellant challenges 
the decision of the High Court of 
Assam and Nagaland in refusing to set 
aside the order of the Assam Govern- 
ment dated June 16, 1970 granting a 
contract to Respondent No. 5 for whole- 
country spirit to 
Tinsukia and North Lakhimpur ware- 
houses for three years from July 1, 
1970 to June 30, 1973. 


2. The appellant is a Public 
Limited Company. Under a contract 
entered into between it and the Govern- 
ment of Assam, it had the exclusive pri- 
vilege of supplying country spirit to 
the two warehouses in the District of 
Lakhimpur for the period from July 1, 
1967 to March 3, 1970. Sometime be- 
fore that contract came to an end, the 
Commissioner of Excise, Assam invited 
tenders in sealed covers for the pri- 
vilege of supplying the country spirit 
to retail vendors in the Upper Assam 
area comprising of the District of 
Lakhimpur and Sibsagar including 
Mikir . Sub-Division of the United 
Mikir and North Cachar Hills for the 
period of three years commencing from 
April 1, 1970. In the notification issued | 
by the Commissioner, it was stat- 
ed that preference will be given to the 
manufacturers of the spirit. In pur- 
suance of the tender notice, the appel- 
lant, the 5th respondent and several 
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others submitted tenders for the grant 
of the contract in question followed: up 
by necesssary licences. The appellant 
offered to supply the spirit at 74 P. per 
London proof litre. Respondent No. 5 
quoted the price at 95 P. per London 
proof litre. Another tenderer namely 
Rampur Distillery and Chemicals Com- 
pany Ltd. offered the lowest rate of 
60 P. per London proof litre. The ten- 
der of Rampur Distillery and Chemicals 
Co. Ltd., was found to be defective and 
therefore it was rejected. The Govern- 
ment was not satisfied with any of the 
tenders, Thereafter by a letter dated 


February 28, 1970, it called upon:all - 


the tenderers to intimate to the Govern- 
ment whether they were willing to re- 
duce their rate and if so to what ex- 
tent. They were required to send their 
replies by March 10, 1970. None of 
the tenderers excepting the 5th respon- 
dent were willing to reduce the rate 
quoted -by them. The Managing 
Director- of Respondent No. 5, by his 
- letter dated March 4, 1970 informed 
the Government that his concern was 
willing to reduce the rate and he left 
it to the Government to fix any rate 
which it considered reasonable. ‘He 
agreed to accept the rate fixed by the 
Government. The Government reduced 
the rate fixed by the Respondent No. 5 
to 74 P. per London proof litre and 
accepted its tender. Aggrieved by this 
decision, the appellant moved the High 
Court of Assam and Nagaland under 
Article 226 of the Constitution to quash 
the Government Order granting the 
contract to the 5th respondent and for 
issuing a direction to the concerned 


respondents not to give effect to the: 


impugned order. The High Court re- 
jected that application. Hence this ap- 
peal. l 
3. At the very outset, it is 
necessary to mention that no allegation 
of mala fides is made against the 
Government. The only question that we 
have to consider in this appeal is whe- 
ther the impugned order was made in 
violation of any statutory provisions. 


4. It was urged on behalf of the 
appellant that the impugned order 
violates Rule 93 of the Rules framed 
. under the Eastern Bengal and Assam 
Act No. 1 of 1910 (Eastern Bengal and 
Assam Excise Act, 1910) (to be herein- 
after referred to as the Act). Before 
` reading Rule 93, it is necessary first to 
refer to the relevant provisions in the 


| 
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Act ie. Section 19. That section 
Teads: | 


“The Provincial Government imay 
grant to any person, on such conditions 
and for such period as it may think fit, 
the exclusive privilege of manufactur- 
ing or of supplying to licensed vendors 
or of manufacturing and supplying to 
lincensed vendors any. country liquor 
or intoxicating drug within any speci= 
fied local area. | 

No guarantee of any exclusive 
privilege under this Section shall ex- 
ercise the same until he has received 
a license in that behalf from the Excise 
Commissioner.” i 

5. The validity of this provi- 
sion was not challenged before us, 
This provision undoubtedly confers on 
the Government very wide powers in 
the matter of granting exclusive privi~= | 
lege of manufacturing or of supplying 
to licensed vendors or of manufactur- 
ing and supplying to licensed vendors 
any country liquor or intoxicating 
drug within any specified local area. 
In the absence of any rule, the Govern- 
ment could have exercised that power 
in the manner most advantageous to 
the State so long as it did not infringe 
any of the constitutional guarantees, In 
understanding the nature of the power 
under Rule 93, we have to bear in 
mind the fact that rules were framed 
by the Government itself in the exer- 
cise of the powers conferred on it 
under Section 36 of the Act. Having 
said that much we may now proceed 
to consider the rules relating to con- 
tract for supplying the country spirit to 
warehouses. The rules relevant) for 
our present purpose are Rules 91 to 
93. We may now read those rules. | 


“91. Tenders for a contract! for 
the exclusive privilege of supplying . 
country spirit from a distillery to licens- 
ed vendors within a specified areal for 
a specified period will be called for by 
the Excise Commissioner 18 months! be- 
fore the date from which the contract 
will take effect. Pa 


Provided that the Provincial 
Government may, if circumstances so 
require, direct that tenders be called for 
by the Excise Commissioner within a 
lesser period than 18 months specified 
above. 


92. Any person tendering for a 


license specified in Rule 91 shall apply 


in writing to the Excise Commissioner, . 
furnishing the following particulars: 
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(1) The name or names of the per- 
son or persons applying, if a firm, the 
name of every partner of the firm, and, 
if a company, the registered name 
thereof: 


= (2) The applicant (if he is other 
than the existing contractor) shall also 
state in his tender thai he is willing 
to take over under the provisions of 
Rule 102 of these rules the existing 
vats and other permanent apparatuses 
in the warehouses within the area to 
be supplied and shall furnish a list of 
these in his application. 

93 The Excise Commissioner shall 
forward the tenders with his recom- 
mendations to the Provincial Govern- 
ment which reserves to itself the right 
to accept any tender. If none of 
the tenders are accepted by 
the Provincial Government on the 
ground that none of them, on due con- 
sideration, appear to be satisfactory, 
they reserve also the right to grant 
the licence to any person who has not 
.tendered and is considezed suitable in 
all respects; P 

Provided that when a license is 
cancelled or suspended during the cur- 
rency of the license, the Provincial 
Government further res2rves the right 
to grant the license to any one without 
calling for tenders.” 


6. It was urged on behalf of 
tbe appellant that the inpugned order 
cannot be sustained firszly because the 
Government has nowhere stated that 
the tenders made were not acceptable 
to it “on the ground that none of them 
on due consideration, appear to be 
satisfactory”. Secondly under Rule 93, 
they could not have ent=red into nego- 
tiations with any of the tenderers. 
Neither of these contentions are sound. 

7. From the facts stated earlier, 
it is clear that the Government consi- 
dered the tenders by it to be unsatis- 
factory and hence unacceptable. That 
is clear from its letter t the tenderers 
asking them-to reduce the price quoted. 
It is true that ultimately it granted the 
contract to the 5th respondent at the 
very rate quoted by the appellant. In 
the very notification celling for ten- 
ders, it had been mentioned that pre- 
ference will be given to the manufac- 
turers. Prima facie there is nothing 
wrong in giving preference to the 
manufacturers. It musz: be borne in 
mind that the Government is the pur- 
chaser. On good grourds it can pre- 
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fer one seller to another. It is true that 
being a Government, it cannot show 
any undue favour to any party; but for 
good reasons it may prefer one party to 
another. There was justification in 
preferring a manufacturer to others. 
Evidently the idea was that there 
should be reasonable guarantee in the 
matter of supply of country liquor. It 
was not said that this preference was 
given for any collateral reason. The 
Government does not require any spe- 
cial power for preferring one class of 
sellers to others so long as the classifi- 
cation made by it is based on rational 
grounds. It is true that no rule confers 


‘on the Government power to prefer 


one set of suppliers to others. But what 
is important is that no rule prohibits 


-it. In the absence of any such rule, 


S. 19 of the Act confers on the Govern- 
ment such a power. 


8. It was next said that R. 93 
prohibits the Government to negotiate 
with any of the tenderers. We are 
unable to read that rule in that way. 
That rule does not prohibit any nego- 
tiations with the tenderers. But on the 
other hand, it authorises the Govern- 
ment to negotiate with persons who 


‘have not tendered. Here again in the 


absence of any rule prohibiting the 
Government to negotiate with the ten- 
derers, the Government can fall back 
on its powers under 8. 19. We are un- 
able to find out any rational basis for 
prohibiting the Government from nego- 
tiating with the tenderers. All that the 
Government is interested is to get 
country spirit at the cheapest possible 
rates and to have regular supplies. For 
achieving those purposes, it can nego- 
tiate either with the tenderers or with 
others. 

9. It was faintly argued that 
before concluding its contract with the 
5th respcndent, the Government should 
have given opportunity to the other 
tenderers to reduce the rates quoted 
by them. This contention is clearly a 
misunderstanding of the principles of 
natural justice. No one has a fundamen- 
tal right to get a Government contract. 
The appellant was not deprived of any 
of its rights. It was given an adequate 
opportunity to submit its tender. Its 
offer was considered. The same was not 
rejected on irrational grounds. In mat- 
ters like the one before us, no question 
of hearing the interested parties arises 
All that is required is fair play. 
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10. In tħe result we are unable 
to accept any of the contentions advan- 
ced on behalf of the appellant. Hence 
this appeal fails and the same is dismis- 
sed. But in the circumstances of the 

case we make no order as to costs. . 
Appeal dismissed. 
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S. M. SIKRI, C. J., A. N. GROVER, 
A. N. RAY, D. G. PALEKAR AND 
M. H. BEG, JJ. 

S. Narayanaswami, Appellant v. 
G. Panneerselvam and others, Respon- 


dents. 1. Election Commission of India, 


2. Supreme Court Bar Association, (By 
notice). o A 

. Civil Appeal No. 189 of 1971, D/- 
12-4-1972. i : ' 

(A) Constitution of India, Art. 171 

(3) (b) — Omission to prescribe gradua- 
tion as a qualification of the candidate 
for the graduates’ constituency — Pre- 
sumption — Test (X-Ref: — Art. 173) 
(X-Ref:' Representation of the Feople 
Act (1951), S. 6) 


The omission by the Constitution 
makers or by Parliament to prescribe 
graduation as a qualification of the 
candidate for the graduates’ constitu- 
ency is deliberate and the Court can- 
not infer such a qualification as neces- 
sary by resorting to a presumed legis- 
lative intent as it would amount to 
adding itto those expressly laid down 
which is not generally permissible. 
Election Petn. No. 1 of 1970, D/- 8-1- 
1971 (Mad) Reversed. (Para 19) 


The legislative history shows that 
whenever any qualifications . of the 
electors as well as those to be elected 
were intended to be imposed, this was 
expressly done and not left to mere 
implications. It cannot, therefore, be 


Said that the question of qualification ` 


of the elector as well as of the candi- 
date was not ‘known’ to the law makers 
or that the omission was by mere 
oversight, (Paras 17, 18) 

On the face of it, Art. 171 appears 
to be designed only to give a right to 
choose their representatives to those 


*(Ele. Petn. No.1 of 1970, D/- 8-1- 
1971 Mad.) 
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who have certain types of presumably 
valuable knowledge and education! The 
presumption of their better competence 
to elect a suitable representative is 
there. It may well be that the Con- 
stitution makers, acting upon such a 
presumption, had intentionally left the 
education qualifications of a candidate 
for election from the graduateg icon- 
stituency unspecified. (Para 16) - 
Held, that the High Court invaded 
the legislative sphere by setting aside 
the election of a candidate to the Legis- 
lative Council from the Graduates? 
Constituency on the ground of his not 
being graduate. . (Para 21) 
(B) Constitution of India, Art! 171 
(3) (a), (b), (c) — Article does not Icon- - 
fer a right of functional representation 
upon persons possessing special types 
of knowledge and experience. | 
l . (Para 15) 
- (C) Constitution of India, Arti 171 
(3) (a), (b), (c) — ‘Electorate’ — Mean- 
ing. (X-Ref: Representation of the Peo- 
ple Act (1951), S. 2 (1) (e).) | 
The plain'and ‘ordinary meaning 
of the term ‘electorate’ is confined to 
the body of persons who elect. It ‘does 
not contain, within its ambit, the! ex- 
tended notion of a body of persons elect- 
ing representatives “from amongst 
themselves”. Thus, the use of the 
term “electorate” in Art. 171 (3) can- 
not, by itself, impose a limit upon the 
field of choice of members of the élec-= 
torate by requiring that the represen- 
tative must also possess the very qua- 
lifications of those he represents. | 
(Para 7) 
Cases Referred: Chronological. Paras 
AIR 1967 SC 276 = 1967 Cri LJ | 
285 State of Madhya Pradesh v. ' 


AIR 1959 SC 459 = (1959) Supp 
(1) SCR 489 Sri. Ram Ram 
Narain Medhi v. State of Bombay 


AIR 1959 SC 1331 = (1960) 1 SCR 
168 British India General | 
Insurance Co. Ltd v. Captain 
Itbar Singh 9 

AIR 1952 SC 362 = 1952 SCR | 
1122 Hira Devi v. District Board : 
Shahjahanpur | 19 

(1864) 4 B&S 927 = 122 ER | 
707 R. v. Cleworth | 1? 


Asad Bharat Finance Co. | 19 
1967-2 WLR 1139 Davies Jenkins 
& Co v. Davies | 13 
AIR 1963 SC 550 = (1963) 3 SCR '! 
800 = 1963 (1) Cri LJ 486 R. G| 
Jacob v. Union of India | 19 
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M/s. V. P. Raman and Vineet 
Kumar, Advocates, for the Appellant. 
Mr. Jagadish Swarup, Spylicitor-General 
of India, (M/s. B. D. Sharma and S. P. 
Nayar, Advocates, with him), for the 


Election Commission of India. Mr. B. 
Sen, Sr. Advocate, (Mr. Sobhag Mal 
Jain, Advocate, with him), for the 


Supreme Court Bar Association. 


The Judgment of the Court was 
delivered by 
. BEG, J.:— This is an appeal under 
Sec. 116-A of the Representation of the 
People Act, 1951. The appellant’s elec- 
tion, held on 11-4-1970 to the Madras 
Legislative Council from the Madras 
District Graduates’ Constituency was 
set aside by a learned Judge of the 
Madras High Court wko decided all 
the issues except one in favour of the 
appellant. The only issue decided 
against the appellant, which is now be- 
fore us, was framed as follows: 


‘whether the first Respondent was 
not qualified to stand for election to 
the Graduates’ Constituency on all or 
any of the grounds set out by the peti- 
tioner in paragraphs 7 to 9 of the:elec- 
tion Petition ?” 

2. Paragraphs 7 to 9 of the 
election petition against the appellant 
are lengthy, prolix anc argumentative. 
The case and the contentions of the 
Respondent G. Panneerselvam, the peti- 
tioner before the High Court, which 
were accepted by the High Court, may 
be summarised as follows: 


3. Firstly, the whole purpose 
of Article 171 of the Constitution was 
to confer a right of “functional repre- 
sentation” upon persons possessing cer- 
tain educational or other qualifications 
so that the Appellant Narayanaswami, 
who had only passed the High School 
Leaving Examination and was not a 
Graduate, could not be elected at all to 
the Legislative Council from the Gra- 
duates’ -` Constituency; secondly, it 
would be absurd and cestructive of the 
very concept oi representation of es- 
pecially qualified persons that an indi- 
vidual who does not possess the essen- 
tial or basic qualification of the elec- 
tors should be a representative of those 
who are to be represented because of 
this special qualification of theirs; and 
thirdly, the Constituticn, being an orga- 
nic instrument for the governance of 
the land must be interpreted in a par- 
ticularly broad and liberal manner so 
as to give effect to the underlying 
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principles and purposes of the system 
of representation sought to be set up 
by it and not in such a way as to defeat 
them. Hence, the educational qualifi- 
cation of the electors should be read 
into the system of representation set 
up by the Constitution for Legislative 
Councils as a necessary qualification of 
candidates in such constituencies. 

4. Authorities are certainly not 
wanting which indicate that Courts 
should interpret in a broad and gene- 
rous spirit the document which con- 
tains the fundamental law of the land 
or the basic principles of its Govern- 
ment. Nevertheless, the rule of “plain 
meaning” or “literal” interpretation, 
described in Maxwell’s Interpretation 
of Statutes as “the primary rule,” 
could not be altogether abandoned to- 
day in interpreting any document. In- 
deed, we find Lord Evershed, M. R. 
saying: “The length and detail of 
modern legislation, has undoubtedly 
reinforced the claim of literal construc- 
tion as the only safe rule.” (See Max- 
well on “Interpretation of Statutes” 
12th Edition p. 28). It may be that the 
great mass of modern legislation, a 
large part of which consists ‘of statu- 
tory rules, makes some departure from 
the literal rule of interpretation more 
easily justifiable today than it was in 
the past. But the object of inter- 
pretation and of "eonstruction” 


. (which may be broader than “interpre- 


tation”) is to discover the intention of 
the law makers in every case (See: 
Crawford on “Statutory Construction” 
1940 Ed. para 157, pp. 240-242). This 
object can, obviously, be best achieved 
by first looking at the language used in 
the relevant provisions. Other methods 
of extracting the meaning can be resort- 
ed to only if the language used is con- 
tradictcry, ambiguous, or leads really 
to absurd results. This is an elementary 
and basic rule of interpretation as well 
as of construction processes which, 
from the point of view of principles ap- 
plied, coalesce and converge towards 
the common purpose of both which is 
to get at the real sense and meaning, 
so far as it may be reasonably possible 
to do this, of what is found: laid down. 
The provisions whose meaning is under 
consideration have, therefore, to be exa- 
mined before applying any method of 
construction at all. .To those provisions 
we may now turn. l 

5. Article 168 of our Constitu- 
tion shows that the State Legislatures 
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in nine States in India, including 
Madras, were to consist of two Houses: 
the legislative Assembly and the Legis- 
lative Council. Article 170 lays down 


that the Legislative Assembly of each 


State “shall consist of members chosen 
by direct election from territorial con- 
Stituencies in the State, in such a 
manner as the. Parliament may by law 


determine.” After that, comes Arti- 
cle 171 which may be reproduced. in 
toto here: i 


“171 (1) The total number of mem- 
bers in the legislative Council of a 
State having such a Council shall: not 
exceed one third of the total number 
of members in the Legislative Assemb- 
ly of that State: . : 

Provided that the total number of 

members in the. Legislative Council of 
a State shall in no case be less than 
forty. 
(2) Until Parliament by Law other- 
wise provides, the composition of the 
Legislative Council of a State shall be 
as provided in clause (3). F 

(3) Of the total number of mem- 
bers of the Legislative Council of a 
State — o 

- (a) as nearly as may be, one-third 
shall be elected by electorates consist- 
ing of members of municipalities, dis- 
trict boards’ and such other local au- 
thorities in the State as Parliamen 
may by law specify: 


(b) as nearly as may be, oné- 


twelfth shall be elected by electorates 
consisting of persons residing in the 
State who have been for at least three 
years graduates ‘of any university in 
the territory of India or have been for 
at least three years in possession of 
qualifications prescribed by or under 
any law made by Parliament as equi- 
valent to that of a graduate of any 
such university; . | l 

7 (c) as nearly as may be, one-twel- 
fth shall be elected by electorates con- 
sisting of persons who have been for 
at least three years engaged in teach- 
ing in such educational institutions 
within the State, not lower in standard 


than that of a secondary school, as may - 


r under any law 

made by Parliament; 

(d) as nearly as may be, one-third 

shall be elected by the members of 

the Legislative Assembly of the State 

from amongst persons who are not 
members of the Assembly. 


be prescribed by or 


(e) The remainder shall be nomi- ` 


nated by the Governor in accordance 


_ with the provisions of clause (5). 


(4) The members to be - elected 
under sub-clauses (a), (b) and (c) of 
clause (3) shall be chosen in such terri- 
torial constituencies as may be prescrib- 
ed by or under any law made by Par- 
liament, and the elections under the 
said sub-clauses and under sub-clause 
(d) of the said clause shall be held in 
accordance with the system of propor- 
tional representation by means of the 
single transferable vote. 


(5) The members to be nominated 
by the Governor under sub-clause (e) 
of clause (3) shall consist of persons 
having special knowledge or practical 
experience in respect of such matters 
as the following namely: 

Literature, Science, Art. Co-operative 
movement and social service.” . 

6. The term “electorate”, used 
in Article 171 (3) (a) (b) & (c) has 
neither been. defined by the Constitu- 
tion nor in any enactment by Parlia- 


. ment. Section 2 (1) (e) of the Repre- 


sentation of the People Act 43 of 1951, 
owever, says; i 

elector’, in relation to a consti- 
tuency means a person whose name is 
entered in the electoral roll of -that 
constituency for the time being in force 
and who is not subject to any of 
the disqualifications mentioned in Sec- 
tion 16 of the Representation of the 
People Act. 1950.” 


7 . The plain and ordinary 
meaning of the term “electorate” is 
confined to the body of persons who 
elect. . It does not contain, within its 
ambit, the extended notion of a body 
of persons electing representatives 
“from amongst themselves”. Thus, the 
use of the term “electorate”, in Art. 171 
(3) of our Constitution, could not by 
itself, impose a limit. upon the field of 
choice of members of the electorate by 
requiring that the person to be chosen 
must also be a member of the elect- 
orate. The qualifications of the elec- 
tors constituting the “electorate” and 
of those who can represent each “elec-~ 
torate”’, contemplated by the Constitu- 
tion and then supplemented by Par- 
liament, are separately set out for each 
house. We may glance at the provi- 
Sions relating to Legislative Assemblies 
first. 

8.. - Section 16 of the Represen- 
tation of the People Act 43 of 1950 lays 
down the qualifications of an elector 
negatively by prescribing who shall be 
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disqualified for registration in an elec- 
toral roll. A disqualified person is one 
who: _ 

a) is not a citizen of India; or 

b) is of unsound m-nd and stands 
so declared by a competent court; or 

c) is for the time b2ing disqualifi- 
ed from voting under tke provisions of 
any law relating to corrupt practices 
and other offences in ccnnection with 
elections.” 


9. Section 19 lays down the 
two conditions for registration on the 
electoral roll of a constituency. The 
person to be registered must not be 
less than 21 years of age on the quali- 
fying date and must becrdinarily resi- 
dent in the constituency. The persons 
so registered, whose names appear on 
the electoral roll, conszitute the elec- 
torate for the legislative Assembly of 
each State. Sec. 5 of the Representation 
of the People Act, 43 of 1951 enacts: 

“5. Qualifications for membership 
of a legislative Assembly: 

A person shall not be qualified to be 
chosen to fill a seat in the Legislative 
Assembly of a State un_ess — 

(a) In the case of a seat reserved 
for the Scheduled Castes or for the 
Scheduled Tribes of that State, he is 
a member of any of those castes or of 
those tribes, as the case may be, and 
is an elector for any Assembly consti- 
tuency in that State: 


(b) In the case of a seat reserved 
for an autonomous district of Assam, 
other than a seat the constituency for 
which comprises the cantonment and 
municipality of Shillonz, he is a mem- 
ber of a Scheduled Tribe of any auto- 
nomous district and is an elector for 
the Assembly constittency in which 
such seat or any other seat is reserved 
for that district: and 

(c) in the case of any other seat, he 
is an elector for any Assembly consti- 
tuency in that State” ; 

10. Coming to the Legislative 
Council, we find that tne qualifications 
for the four “electorates” are indicated 
by Art. 171 (3) (a) (b) jc) & (d). And, 
the qualifications of candidates for 
seats in a Legislative Council are given 
in Section 6 of the R:2presentation of 
the People Act 43 of 1351 which lays 
down: 

“6. Qualifications for membership 
of a Legislative Counc:l.— 

(1) A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
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lative Council of a.State to be filled by 
election unless he is an elector for any 
Assembly constituency in that State. 

(2) A person shall not be qualified 
to be chosen to fill a seat in the Legis- 
lative Council of a State to be filled 
by nomination by the Governor unless 
he is ordinarily resident in the State”. 

11. A look at Article 171 (2), 
set out above, indicates that the com- 
position of the Legislative Council ofa 
State was a matter to be also provided 
for by law made by Parliament. It is 
evident that the Constitution makers 
had directed their attention specifically 
towards the methods of election and 
composition of the legislature of each 
state. They themselves prescribed 
some qualifications to be possessed by 
members of each House of the Legisla- 
ture. Article 173 lays down: 

*173. A person shall not be qualifi- 
ed to be chosen to fill a seat in the 
Legislature of a State unless he — 

(a) is a citizen of India, and makes 
and subscribes before some person au- 
thorised in that behalf by the Election 
Commission an oath or affirmation ac- 


. cording to the form set out for the pur- 


pose in the Third Schedule; 

(b) is, in the case of a seat in the 
Legislative Assembly, not less than 
twenty-five years of age and, in the 
case of a seat in the Legislative Coun- 
-i not less than thirty years of age; 
an 

(c) possesses such other qualifica- 
tions as may be prescribed in that be- 
half by or under any law made by Par- 
liament”. 

12: An important and very 
noticeable difference between qualifi- 
cations prescribed by Parliament for 
the membership of a Legislative As- 
sembly by Section 5 of the Representa- 
tion of the People Act of 1951 and 
those for the membership of a 
Legislative Council by Section 6 of 
that Act is that, so far as a member of 
the Legislative Assembly is concerned, 
he or she has to be an Elector in the 
Constituency from which he or she 
stands, but a member of a Legislative 
Council in a State is not similarly 
required to be a member of the elec- 
torate. All that Parliament says, in 
Sec. 6 of the Representation of the Peo- 
ple Act, 1951, is that the person to be 
chosen as a member of the Legislative 
Council has to be “an elector for any 
Assembly constituency” in the State to 
whose legislative Council he was to be 
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chosen, He has to be “ordinarily resi- 
dent” in the State to qualify for nomi- 
nation. No: other qualifications, apart, 
from those found in Article 173 of the 
Constitution and S. 6 of the Represen- 
tation of the People Act of 1951, are 
to be found laid down anywhere. But, 
an additional qualification was found, 
by the judgment under appeal before 
us, to exist by resorting to a presumed 
legislative intent and then practically 
adding it to those expressly laid down. 


13. It may be possible to look 
for legislative intention in materials 
outside the four corners of a statute 
where its language is really ambiguous 
or conflicting. But, where no such dif- 
ficulty arises, the mere fact that the 
intentions of the law makers, sought to 
be demonstrated by what was said by 
some of them or by those advising 
them when the Constitution was on the 
anvil were really different from the 
result which clearly follows from the 
language used in the Legislative provi- 
sions under consideration, could not au- 
thorise the use of such an exceptional 
mode of construction. “It is well ac- 
cepted”, said Lord Morris (See: Davies 
Jenkins & Co. v. Davies, 1967-2 WLR 
1139 at p. 1156), “that the beliefs and 
assumptions of those who frame Acts 
of Parliament cannot make the law”. 


14. The judgment under appeal, 


after discussing the manner in which 
Article 171 of the Constitution was 
framed and the different views ex- 
pressed about the nature of the Second 
Chambers to be set up by itin our 
States, Says: “The system of functional, 
which is also called occupational repre- 
sentation, as distinguished from terri- 
torial representation, was borrowed 
from the Irish Constitution and that is 
the underlying principle in Article 171. 
The opinion of political thinkers and 


statesmen on the wisdom of such re-- 


presentation may not be unanimous. 
Whatever be the divergent views, the 
accomplished fact in’ the Constitution 
is that such a representation has 
given recognition and it has to be im- 
plemented. In making the Legislative 
Council as a representative body, the 
framers of the Constitution have not 
made it exclusively one of elected re- 
presentatives according to their occupa- 
tions. It is intended to be a heterogene- 
ous and more broad based body consist- 
ing of persons of different walks of life, 
Some elected and some nominated, each 


been ` 


sd 
A.I. R. 
with the experience in his own field 


of activity”. The learned Judge con- 
cluded; “It is with these objects that 
clauses (a), (b) and (c) of Article 171 


(3) have been conceived so that persons 
in those walks of life could make their 
contribution to the Legislative func- 
tions of the State. Article 171 in fixing 
the composition of the Legislative Coun- 
cil as a functional chamber, has also 
indirectly laid down certain qualifica- 
tions and also disqualifications of mem- 
bers to be elected thereunder”. 

15. Whatever may have been 
the opinions of Constitution makers or 
of their advisers, whose views are cited 
in the judgment under appeal. it is! not 
possible to say, on a perusal of Article 
171 of the Constitution, that the Second 
Chambers set up in nine States in India 
were meant to incorporate the principle 
of what is known as “functional” ' or 

“vocational” representation which 'has 
been advocated by Guild-Socialist and 
Syndicalist Schools of political thought. 
Some of the observations quoted above, 
in the judgment under appeal itself, mi- 
litate with the conclusions reached 
there. All that we can infer from our 
Constitutional provisions is that addi- 
tional representation or weightage was 
given to persons possessing special types 
of knowledge and experience by ena- 
bling them to elect their special repre- 
sentatives also for Legislative Councils. 
The concept of such representation does| ' 
not carry with it, as a necessary con- 
sequerce, the further notion that the 
representative must also possess the 
very qualifications of those he repre- 
sents. 


16. In the case of the Gradha- 
tes’ constituency, it is provided in Atti- 
cle 171 (3) (b) that the electors must 
have held their deprees for at least 
three years before they become quali- 
fied as electors. Thus, in laying down 
the test of competence of voters | of 
such a constituency, mere possession of 
degrees by them was not considered 
sufficient. Moreover, graduates are not 
an occupational or vocational group but 
merely a body of persons with an edu- 
cational qualification. It would, there- 
fore, not be correct to describe the ad- 
ditional representation sought to'be 
given to them as an attempt to intro- 
duce the “functional” or “vocational” 
principle. On tke face of it, Article 171 
appears to be designed only to give a 
right te choose their representatives to 
those who have certain types of pre- 


1972 


sumably valuable knowledge and edu- . 
cation. If the presumption of their bet-. 


ter competence to elecs a suitable re- 
presentative is there, as we think that 
there must be, it would be for the 
members of such a constituency them- 
selves to decide whether a person who 
stands for election from their consti- 
tuency possesses the right type of 
knowledge, experience, and wisdom 
which satisfy certain standards. It may 
well be that the Constitution makers, 
acting upon such a presumption, had 
intentionally left the ecucational quali- 
fications of a candidate for election 
from the graduates’ constituency un- 
specified. 

17. A test laid Jown by Black- 
burn J. in R. v. Cleworth, (1864) 4 B 
& S. 927 at p. 934 to determine what 
the correct presumption arising from 
an omission in a statute should be, was 
whether what was omitted but sought 
to be brought within the legislative 
intention was “known™ to the law 
makers, and could, therefore, be “sup- 
posed to have been omitted intentional- 
ly”. “It makes no difference’, says 
Craies in “Statute Law” (Craies on Sta- 
tute Law 6th Edn. 1963 p. 72) —“that 
the omission on the part of the legis- 
lature was a mere oversight, and that 
without doubt the Act would have 
been drawn otherwise had the atten- 
tion of the legislature been directed to 
the oversight at the time the Act was 
under discussion”. In the case before 
us, it could not possikly be said that 
the question to be dealt with was not 
“known” to the legislators. It could 
not even be said that qualifications: of 
the electors as well as of those to be 
elected were not matters to which the 
attention of the law makers, both in 
the Constituent Assem>ly and in Par- 
liament, was not spectally directed at 
all or that the omission must be by 
mere oversight. The provisions dis- 
cussed -above demonstrate amply how 
legislative attention was paid to the 
qualifications of the electors as well 
as of the elected in every case. Hence 
the correct presumption, in such a case 
‘would be that the omission was deli- 

berate. 

18. A glance at the legislative 
history lying behind Article 171 also 
enables us to reach the conclusion that 
the omission by the Corstitution makers 
or by Parliament to prescribe gradua- 
tion as a qualification of the candidate 
for the graduates’. ccnstituency must 
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be deliberate. Sections 60 and 61 of the 
Government of India Act 1935, deal 
with composition of provincial legisla- 
tures and of the two Chambers of such 
legislatures. The Upper Chambers in 
the Provincial Legislatures were to be 
composed of members retiring every 
third year in accordance with provi- 
sions of the Fifth Schedule to the Act. 
Rule 10 of this Schedule lays down: 

“In a Province in which any seats 
are to be filled by representatives of 
backward areas or backward tribes, 
representatives of commerce, industry, 
mining and planting, representatives of 
landholders, representatives of univer- 
Sities or representatives of labour, per- 
Sons to fill those seats.......ccccecccceccccccs 
shall be chosen in such manner as may 
be prescribed.” i 
On 30th April, 1936, the Government of 
India (Provincial Legislative Assem- 
blies) Order of 1936 was issued by 
His Majesty in Council. It prescribed 
the qualifications of persons to be 
chosen from the “special constituencies” 
set up for representation in the Legis- 
lative Councils, A glance at the pro- 
visions relating to these qualifications, 
including those for the University seats, 
indicates that it was invariably express- 
ly provided, where it was so intend- 
ed, that a necessary qualification of a 
candidate for a seat was that he or 
she should be “entitled to vote for the 
choice. of a member to fill it”. Hence, 
legislative history on the subject would 
also indicate that, whenever any quali- 
fication of the candidate was intended 
to be imposed, this was expressly done 
and not left to mere implications. 


19. We think that the view con- 
tained in the judgment under appeal, 
necessarily results in writing some 
words into or adding them to the rele- 
vant statutory provisions, to the effect 
that the candidates from graduates’ con- 
stituencies of Legislative Councils must 
also possess the qualification to having 
graduated. This contravenes the rule of 
“plain meaning” or “literal”? construc- 
tion which must ordinarily prevail. A 
logical corollary of that rule is that 
“a statute may not be extended to meet 
a case for which provision has clearly. 
and undoubtedly not been made” (See 
Craies on Statute Law—6th Edn. p. 70). 
An application of the rule necessarily in- 
volves that addition to or modification 
of words usedin statutory provisions is 
not generally permissible (seee.g. Sri 
Ram Ram Narain Medhi v. State 


. tion of Statutes” 
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of Bombay, AIR 1959 SC 459, British 
India General Insurance Co. Ltd., v. 
Captain Itbar Singh, (1960) 1 SCR 168 
= (AIR 1959 SC 1331), R. G. Jacob v. 
Union of India, (1963) 3 SCR 800 = 
(AIR 1963 SC 550).) Courts may depart 
from this rule only to avoid a patent 
absurdity (see e.g. State of Madhya 
Pradesh v. Asad Bharat Finance Co., 
AIR 1967 SC 276. ` In Hira Devi v. Dis- 
trict Board, Shahjahanpur, AIR 1952 SC 
362 at p. 365 this Court observed: i 


- “No doubt it is. the duty of the 
Court to try and harmonise the various 
provisions of an Act passed by the Legis- 
lature. But it is certainly not the duty of 
the Court to stretch the words used 
by the Legislature to fill in gaps or 
omissions in the provisions of an Act.” 

20. Cases in which defects in 
statutory provisions may or may not be 
supplied by Courts have been indicated 
in well known words such as Suther- 
land’s “Statutory Construction” (3rd 
Edn. Vol, 2) (Paragraph 4924 at pages 
455-458) and in Crawford’s “Construc- 
(1940 Edn.), Only 
one passage from the last mentioned 
work need be cited here: (p. 269): 


“Where the statute’s meaning is 
clear and explicit, words cannot be in- 
terpolated. In the first place, in such 
a case, they are not needed. If they 
should be interpolated, the statute 
would more than likely, fail to express 
the legislative intent, as the thought 
intended to be conveyed, might be alter- 
ed:by the addition of new words. They 
should not be interpolated even though 
the remedy of the statute would there- 
by -be advanced, or a more desirable 
or just result would occur, Even where 
the meaning of the statute is clear and 
Sensible, either with or without the 
omitted word, interpolation is improper, 
Since the primary source of the legis- 
lative intent is in the language of the 
statute.” 


21. We think that the language 
as well as the legislative history of Arti- 
cles 171 and 173 of the Constitution and 
Section . 6 of the Representation of the 
People Act, 1951, enable us to presume 
a deliberate omission of the qualifica- 
tion that the representative of the 

“Graduates should also be a graduate. 
In our opinion, no absurdity results if 
we presume such an intention. We 
cannot infer, as the learned Judge of 
. the Madras High Court had done, from 
the mere fact of such an omission and 
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A. IIR. 
| 
opinions _about a supposed scheme of 


“functional representation” underlying 


Article 171 of our Constitution, that 
the omission was either unintentional or 
that it led to absurd results. We think 
that by adding a deemed to be necessary 
or implied qualification of a represen- 
tative of the Graduates which the 
Constitution makers, or in any e ent 
the Parliament, could have easily im- 
posed, the learned J udge had really 
invaded the Legislative sphere, The 
defect if any, in the law could be rembv- 
ed only by law- made by Parliament. | 

22. We conclude, after consi- 
dering all the relevant constitutional 
and statutory provisions relating to 
the qualifications of a candidate of elec- 
tion from the Graduates’ constituency 
of the. Legislative Council of the 
Madras ° State, that the appellant 
possesses all the qualifications laid down 
for such a candidate. 


23. Therefore, we allow this ap- 
peal, set aside the J udgment and order 
of the Madras High Court, and dismiss 
the Respondent’s election petition. The 
appellant is. entitled to his costs 
throughout. 


| 
Appeal allowed, 
| 
| 
AIR 1972 SUPREME COURT 2290 
= (V 59 C 437) | 


(From: Allahabad)* | 
A.N. GROVER AND G. K. MITTER, JJ. 


Ram Swarup, Appellant v. The Dis- 
trict Land- Acquisition Officer, Aligarh 
and others, Respondents. 

Civil Appeal No. 34 of 1972, D/- 
12-4-1972 ` | 


(A) Land Acquisition Act (1894), 

6 — Acquisition of land for a Co- 
operative Housing Society — Is for 
public purpose — Mention of the name 
of the Society in the two notifications 
was a clear indication that the acquisi- 
tion was being made for a Company and 





‘was for public purpose.— AIR 1965 


SC 646, Applied — AIR 1965 SC 427, 
Distinguished. (Para 5) 

(B) Constitution of India, Art: 226 
— Special appeal — Point neither rais- 
ed in the writ petition nor formulated 
in the leave application in terms 


*(Spl. Appeal No. 1071 of 1970, D/- 
19-2-1971 — All) | | 
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sought to be urged cannot be permit- 
fed to-be raised in final hearing, 
especially so when it involves facts not 
(Para 6) 
Cases Referred: Chronological Paras 
_ ATR 1965 SC 427 = (1964) 6 

SCR 636, Shyam Bekari v. 

State of Madhya Pradesh 4 
AIR 1965 SC 646 = (1956) 1 SCJ 

28, State of West Bergal v. 

P. N. Talukdar 
f Mr. Sarjoo Prasad, Sr. Advocate, 
(Mr. A. D. Mathur, Advocate, with him), 
for Appellant; M/s. M. V. Goswami and 
O. P. Rana, Advocates, (for Nos. 1 to 3) 
and M/s. J. P. Goyal and R. A. Gupta, 
Advocates, (for No 4), for Respondents. 
The following Judgment of the 
Court was delivered by 
_ GROVER, J.:— This is an appeal 
by special leave from a judgment of 
of the Allahabad High Court. The 
facts may be shortly stated. 

By means of a nctification dated! 
April 19, 1949 issued under Section 4 
of the Land Acquisition Act, 1894 (here- 
fnafter called the Act) it was notified 
for general information that the land 
mentioned in the schedule was needed 
for a public purpose. In the schedule 
the area was given as 117 Bighas and 9 
Biswas. The schedule also contained 
the following :— 

“For what purpose required: For 
the construction of residential quarters 
for the members of Aligarh Co-opera- 
tive Housing Society Limited, Vishnu- 
puri, Aligarh.” . 

2. In November 1951 an agree- 
ment was entered into between the 
Governor of U. P. and zhe Co-operative 
Housing Society Ltd. Vishnupuri, 
Aligarh, in accordance with the provi- 
sions of Part VII af the Act. On 
November 30, 1951, a notification was 
issued under Section 6 of the Act in 
which it was stated that the Governor 
after’ considering the report made 
under S. 5A (2) of the Act was pleased 
to declare under S. 6 that he was satis- 
fied that the land mentioned in the 
Schedule was needed for a public pur- 
pose. Under S. 7 the Collector was 


directed to take order for the acquisi-' 


tion of the land. In the schedule the 
Same words appeared as appeared in 
the notification under S. 4 viz. > 

“For what purpose required: For 
the construction of res:dential quarters 


for the: members of the Aligarh Co- 


operative Housing Society Ltd., Vish- 
nupuri, Aligarh” 
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On 22nd January 1962, an award 
Was given with regard to an area 
covering 27 bighas odd. 

3- It appears that 9 petitions 
were filed under Article 226 of the 
Constitution in the Allahabad High 
Court challenging the acquisition made. 
Some of these petitions were heard by 
Mathur J. who allowed them The peti- 
tion out of which this appeal has arisen 
was disposed of by Broome J. and he 
dismissed it. An appeal was filed be- 
fore the Division Bench but the same 
was dismissed. 

_ 4 ` The first argument that has 
been sought to: be raised before’ us on 
behalf of the appellant is that the noti- 
fications under Ss. 4 and 6 and, in par- 
ticular, the notification under S. 6 
Says that the land which was. being 
acquired was needed for a public pur- 
pose and not for a company although in 
the schedule it was mentioned that the 
purpose for which it was required was 
the construction of residential quar- 
ters for the purpose of members of the 
Aligarh Co-operative Housing Society 
Ltd., Vishnupuri, Aligarh. A good deal 
of reliance has been placed on the deci- 
sion of this Court in Shyam Behari 
v. State of Madhya Pradesh, (1964) 6 
SCR 636 = (AIR 1965 SC 427) in which 
it was laid down that where the entire 
compensation is to be paid by a com- 
pany (which is admittedly the case 
here) the notification under S. 6 must 


contain a declaration that the land is 


needed for a company. No notification 
under S. 6 can be made where the en- 
tire compensation is to be paid by a 
company declaring that the acquisition 


is for a public purpose. Such a declara- 


tion requires that either wholly or in 
part, compensation must come out of 
public revenues or some fund control- 
led or managed by a local authority. In ` 
that case, however, it is apparent that 
the public purpose which was mention- 
ed in the notification issued under 
S. 4 was “for the construction of build- 
ings for godowns and administrative 
office”. In the notification issued under 
S. 6 all that was stated was that the 
land was needed for a public purpose, 
namely for the Premier Refractory 
Factory and work connected therewith. ` 
However, the company for which the 
land was required was the Premier Re- 
fractories of India Private Limited, 
Katni.. It was under. these circumst- 
ances that this court pointed out that 
there was nothing in the notifications 
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to show that the Jand was needed for 
the Premier Refractories of India Pri- 
vate Limited, Katni or any other com- 
pany. All that the notification under 
S. 6 said was that the land was needed 
for a public purpose and the public pur- 
pose mentioned there was that the land 
was required for the Premier Refrac- 
tory Factory and work connected there- 
with. There was no mention of the 
company and it could not necessarily 
be concluded that the Premier Refrac- 
tory Factory was a company or a fac- 
tory: for a factory is something very 
different from a company and may be- 
long to a company or to Government or 
to a local body or even to an individual 


5. In our judgment the above 
decision is clearly distinguishable from 
the facts of the present case. As already 
mentioned, in both the notifications 
issued under Ss. 4 and 6 of the Act it 
was clearly mentioned in the schedule 
that the purpose for which the acquisi- 
tion was being made was the construc- 
tion of residential quarters for the 
members of Co-operative Housing So- 
ciety Ltd. Vishnupuri, Aligarh. 


The present case has greater simi- 
larity with the facts in a subsequent 
decision of this court in State of West 
Bengal v. P. N. Talukdar, AIR 1965 
SC 646. There in the notification under 
S. 6 it was stated that the land was 
needed for a public purpose, namely 
for the construction of staff quarters 
etc. of Ramakrishna Mission and was 
needed for that public purpose. It was 
held that the acquisition was for a so- 
ciety which was a company within the 
meaning of S. 3 (c) of the Land Acqui- 
sition Act and that the notification did 
indicate that the land was needed for 
a company though it did not say so in 
‘so many words. Reference was made 
there to the agreement which had been 
entered into between the company and 
the Government. In the present case 
also an agreement had been entered in- 
to and in view of the statements con- 
tained in the schedule in the notifica- 
tion we have no manner of doubt that 
the acquisition was clearly being made 
for a company. The view ‘taken by 
{Broome J. for these reasons must be 
upheld. 


6. Another point sought to be 
raised on behalf of the appellant was 
that the notifications under S. 6 had 
been rescinded with regard to some of 
the areas and, therefore, there could he 
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A. I. R. 
no acquisition of the area in question. 
Even in the writ petition no such con- 
tention or plea was raised nor was any 
proposition formulated in the terms in 
which it is sought to be urged before 
us. It raises not merely a pure ques- 
tion of law but also involves facts, i It 
will have to be determined whether the 
details which are given in para 10, of 
the special leave petition are factually 
correct. It is argued that these facts 
are apparent from the award which is 
already on the record. We are unable 
to allow such a point to be raised in 
this court because it was not even rais- 
ed in the writ petition. 

T. The appeal fails and is dis- 
missed. There will be no order anto 


costs in this court. 
Appeal dismissed, 
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(From Award of Industrial Tribunal m 
Allahabad)* 


C. A. VAIDIALINGAM, D. G. PALE- 
KAR AND K. K. MATHEW, JJ. 


Raza Buland Sugar Co. Ltd. Ram- 
pur (U. P), Appellant v. Their Work- 
men, Respondents. 

Civil Appeal No. 917 of 1968, DJ- 
16-3-1972. 

Industrial Disputes Act (1947), Sec- 
tion 11 — Power of Industrial Tribunal 
under — Industrial dispute — With- 
drawal of incentive payment Scheme 
by employer — Award of tribunal in- 
validating withdrawal on basis of find- 
ing properly arrived at — No inter- 
ference. (Para 9) 


Where on the basis of averments 
in the pleadings being the only mate- 
rials on the record — there being mo 
evidence either oral or documentary— 
the Industria! Tribunal had come to a 
definite finding in a case between the 
workmen and the management of the 
Sugar Factories, that the higher produc- 
tion was mainly or substantially due 
to the increased efforts of the work- 
men and not due to the modernisation 
of machinery or installation of addi- 
tional plant, it could not be said that 
the Tribunal was wrong in holding that 
the action of the management in with- 


*(Adj. Case No. 47 of 1966, D/- 7-+8- 
1967 — Ind. Tri. All. — Lucknow) 
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drawing the scheme for payment of 
‘premium’ as incentive for higher pro- 
duction, which was originally applica- 
ble to the workmen, was invalid. Hence, 
reintroduction of the Scraeme with the 
modifications was justified. Award of 
Industrial Tribunal (II) Lucknow, in 
Adj. Case No. 47/1966 D/- 7-8-1967 
(All), Affirmed. (Paras 7 to 15) 


l Mr. B. P. Maheshwari Advocate, 
for Appellant. 


The following Judgment of the 
Court was delivered by: 

VAIDIALINGAM, J.:— This ap- 
peal, by special leay +e, is directed 
against the Award dated August, 7, 
1967 in adjudication case No, 47 of 
1966 of the Industrial Tribunal (ID) 
Lucknow, holding that the action of the 
appellant in withdrawinz the scheme of 
payment of premium zo their work- 
men is illegal and unjustified except 
in respect of certain classes of work- 
men. 


2. There were tvo public limit- 
ed companies, Raza Sugar Company 
Ltd., and Buland Sugar Company Ltd. 
having their registered office at 
Rampur, Each Company had one 
sugar factory at Rampur in close 
proximity. These ‘companies and fac- 
tories were under the common manage- 
ment of M/s. Govan Bros. (Rampur) 
Private Ltd. In 1957 tnaese two com- 
panies were amalgamated and a new 
company named Raza Buland Sugar 
Company Ltd. was formed. In spite of 
the said amalgamation the two factories 
functioned separately. In 1964-65 the 
Buland Sugar Factory ‘was dismantled 
and removed to the pr2=mises of Raza 
Sugar Factory and thus both the fac- 
tories became integrated. The original 
daily crushing capacity of -Raza Sugar 
Factory and Buland Sugar Factory was 
about 1130 and 1193 M. Tons respective- 
ly. The total crushing capacity origi- 
nally of the two factories was 2323 M. 
Tons. After the integration of both 
the factories into one unit, the daily 
crushing capacity was increased to 3000 
M. Tons. The integrated unit worked 
for the first time in th crushing sea- 
son of 1965-66. At ths stage it may 
be mentioned that the two factories 
had from about 1945 an incentive 
scheme known as “premium’, details 
of which had been given at page 353 in 
Appendix 69 of the Report of the Cen- 
tral Wage Board of Sugar Industry. 
There is no controversy that the com- 
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panies were paying the premium to 
all its workmen according to this scheme 
from 1946 to 1965. 

3. By notice dated November 
16/17, 1965 the appellant withdrew the 
Incentive Scheme, in consequence of 
which an industrial dispute arose be- 
tween the appellant and its workmen. 
The State of Uttar Pradesh by its order 
dated November, 10, 1966 referred for 
adjudication to the concerned Indus- 
trial Tribunal the question: 

“Whether the action of employers 
in withdrawing the scheme for pay- 
ment of premium to their workmen, 
by their Notice No. RB/FD/J -42, dated 
16/17-11-65 (Annexure) is legal and/or 
justifiable? If not, to what relief are 
the workmen entitled?” 


4. The workmen pleaded that 
the practice of paying premium accord- 
ing to the incentive scheme from 1946 
to 1965 has become a part of their con- 
ditions of service and its withdrawal by 
the appellant was unwarranted, unjus- 
tified and illegal. They also pleaded 
that the premium was being paid as an 
incentive to higher production and as 
the workmen have shown higher pro- 
duction even after the integration of 
the two factories into one unit, they 
are entitled to payment according to 
the scheme. In the alternative, they 
also pleaded that the ‘Tribunal can 
make such suitable modifications that 
may be found necessary in the scheme 
in view of the amalgamation of the 
two factories into one composite unit. 
The appellant, on the other hand, plea- 
ded that it has incurred very heavy 
losses in the year ending October 31, 
1966 and as the incentive scheme was 
found unprofitable, it was justified in 


withdrawing the said scheme. It was also 


contended that the Central Wage Board 
for Sugar Industry had standardiz- 
ed wages for all employees of sugar 
factories and the appellant has also fully 
implemented the said recommendations 
as directed by the Government Order 
dated April 27, 1961. As higher wages 
were being paid to the workmen in 
accordance with the said Government 
Order, there is no further necessity for 
an incentive scheme in sugar industry. 
It is to be noted that the appellant it- 
Self pointed out before the ‘Tribunal 
that the existing scheme was found to 
be unscientific and that it was pre- 
pared to negotiate with the Union for 
the framing of a scheme on reasonable 
and scientific basis having due regard 
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to the enhanced wages fixed by the 
Wage Board and also taking into ac- 
count the production capacity of the 
additional machinery installed after 
the amalgamation of the two factories. 


5.°- The Tribunal by its Award 
rejected the plea of the appellant that 
in view of the wages paid according to 
the recommendations of the Wage 
Board no incentive scheme is necessary. 
Tt is the view of the Tribunal that. the 
Wage Board has not recommended pay- 
ment of any particular kind of incen- 
tive in sugar industry. The standardiza- 
tion by the Wage Board has, according 
to the Tribunal, nothing to do with the 
payment of prémium as incentive for 
higher production. Accordingly, the 
Tribunal effected certain modifications 
a the scheme as it was originally in 

ree. 


6. The workmen have not ap- 
peared before us in this appeal. But 


. Mr. B. P. Maheshwari, learned counsel 


( 


for the appellant, has quite fairly 
placed before us all aspects of the mat- 
ter: the same contentions that were 


raised before the Tribunal have also 


been reiterated before us. 


T. After a consideration of the 
original incentive scheme that was ad- 
mittedly in force in the. two factories 
and the reasons given by the Tribunal 
for making some slight modifications, 
we are satisfied that the appeal is de- 
void of any merit. The contention of 
Mr, Maheshwari that because higher 
wages are being paid in view of the 
implementation of the recommenda- 
tions of the Central Wage Board and .as 
such an incentive scheme is no longer 


necessary, cannot be accepted. It should _ 


be remembered that the wages fixed 
by the Wage Board apply uniformly to 
the various categories of workmen :to 
whom it applies. The payment of 
wages does not normally depend upon 
the outturn of work of a particular 
employee or group of employees in a 
particular section. On the other hand, 
the payment under an incentive scheme 
is really by way of- additional wages 
for giving higher production which 
ultimately goes to increase the profits 
of the Company. In the case of sugar 
factories payment of such incentive is 
called “premium”. The payment of 
such premium is really related to giv- 
ing production, higher than the quan- 
tity that would otherwise have been 
normally produced. It:is needless to 
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state that higher production may result 
either by installation of modern machi- 
nery or by the increased efforts made 
by the workmen or due to the combin- 
ed effect of both these factors. | 

8. In this case, though the ap- 
pellant pleaded that it had modernised 
the machinery, and that the greater pro- 
duction was really due to this circum- 
Stance, the Tribunal has rightly held 
that the appellant had adduced no evi- 
dence in that regard. At this stage itj- 
may be mentioned that neither the' ap- 
pellant nor the workmen adduced jany 


‘evidence, oral or documentary, before 


the Tribunal. Both of them relied only 
on.the statements contained in: the 
pleadings filed by the parties before 
the Tribunal. On the basis of the aver- 
ments contained in the pleadings, argu- 
ments were advanced by the parties 
before the Tribunal. Nevertheless, the 
Tribunal has shown some consideration 
in favour of the appellant when it 
assumed that the company may have 
made some expansion after the two 
units were. integrated in 1964-65. But 
it has definitely_held that the higher 
production is substantially due toi the 
increased efforts of the workmen| in 
the particular sections. Once it is found 
that the higher production is mainly 
due to the increased effort made by, the 
workmen, the Tribunal, in our opinion 
must be held to be justified in re-intro- 
ducing with modifications, the incentive 
scheme all along in force in the com- 
pany. It is also to be stated at this 
stage that the jurisdiction of the Tribu- 
nal to re-introduce the incentive scheme 
had not been challenged by the |ap- 
pellant either before the Tribunal' or 
in this Court. 

9. Mr. Maheshwari, however, 
attacked the finding of the Tribunal 
that the additional production is mainly | 
due to the increased. efforts of the 
workmen and not due to the modernis- 
ed machinery put up by the appellant. 
N ormally a criticism like this will 
require a very serious consideration by 
this Court. If the appellant had esta- 
blished the fact of installation of 
modern machinery which has resulted 
in higher production, then the higher 
production, if any, due to increased 
efforts of the workmen may have to. be 
separately considered. . But, in this 
case, the appellant is faced with this 
difficulty in that it did not lead any 
evidence in that regard. But the coun- 


sel urged that the averment in its plead- 
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ings regarding installation of modern 
machinery has not beer. controverzed 
by the workmen. We have . gane 
through the averment in paragraph 6 
of the statement filed by the aprel- 
lant before the Tribunal and which Aas 
been relied on before us as containing 
the necessary averments regarding in- 
stallation of additional plant and machi- 
nery. The material av2rments in the 
said paragraph are only to the effect 
that the appellant considered it acvi- 
sable and economical to increase the 
crushing capacity of the factory to 300 
tons per day by expansicn and amalza- 
mation of plant and machinery of Bu- 
land factory into Raza factcry. 
These averments, in our opinion, do not 
assist the appellant. ‘They refer only 
to the amalgamation of the plant and 
machinery of Raza Factory and Buland 
Factory into one unit. No doubt the 
averments contained in pagragrapk 6 
have been admitted in the statement 
filed by the workmén. But this ad- 
mission relates only to the facts men- 
tioned in paragraph € referred to 
above. It must only b2 considerec to 
be an admission of the appellant’s 
statement that the two factories were 
integrated and the crushing capacity 
increased to 3000 tons per day. Trese 
are statements of facts about which 
there can be no controversy. But the 
point to be noted is that there are no 


particulars even in paragraph 6 of the 


appellant’s statement as to what exact- 
ly was the nature of expansion done 
by the company. Notwithstanding the 
absence of any particulars regarcing 
expansion and modernisation of mazhi- 
nery, the Tribunal has assumed shat 
there may have been some expansion 
which would have contzibuted to some 
higher production. Bui the definite 
finding of the Tribunal is that the in- 
creased higher production is mainly or 
. [substantially due to the increased 
efforts put in by the workmen. We 
hold that this finding of the Tribunal 


has been properly arrived at on the. 


materials on record. 

10. -© Then the quastionis whe- 
ther the modifications 2ffected in the 
incentive scheme by the Tribunal are 
justified. In the case of the cane 
carriers the Company was originally 
paying incentive bonus at a particular 
rate if the crushing capacity exceeded 
335 tons. This was the case in resdect 
of each of the factories. What the Tri- 
bunal has done was thaz after the amal- 


gamation of both the factories, it is 
reasonable to increase the minimum 
from 335 tons to 670 tons. That is, 
the Tribunal directed that premium will 
be paid to the cane carriers if the daily 
crushing exceeded 670 tons. Accord- 
ing to the original scheme the payment 
to the cane carriers was to be paid as. 

follows: : 


“1. Cane carriers: The system of 
payment of incentive bonus: 

(1) Lower than 335 tons cane 
crushed per shift—Nil. 

(2) From 335 tons to 370 tons - 
1/6 per every collie present, -/2/- for. 
every cane carrier mate and -/3/~ for 
supervisor, 

(3) From 371 tons per shift awards 
2/6/- per coolie, -3/- per mate and -/4/- 
per supervisor.” 

11. The Tribunal modified the’ 
clauses by directing that for the figures 
335,370 and 371 the figures 670,740 and 
742 respectively shall be substituted. 


That is, the Tribunal doubled the quan- 


tity fixed under the original scheme. 
According to Mr. Maheshwari as_ the 
production capacity of the combined 
unit has been increased to 3000 M. tons, 
the Tribunal should have fixed 
the minimum as 1005 tons, We are not 
inclined to accept this contention of 
the learned counsel. If the appellant - 
wanted. to establish that the premium| 
is to be paid only if the production ex- 
ceeds 1005 tons, then it should have 


‘furnished particulars regarding the 


production capacity of the machinery 
as well as the normal production that 
could be fixed for an individual or a 
group of individuals working in a par- 
ticular section. The appellant not hav- 
ing taken any. steps in that regard, the 
direction given by the Tribunal has tc 
be sustained. 


12. So far as Filter Presses are 
concerned, though the employees work- 
ing therein were originally given by 
the appellant premium under the ori- 
ginal scheme, the Tribunal has held 


$ 


` that the employees in that section are 


not entitled to the-payment of premium 
as such payment is not related to pro- 
duction. . Regarding this direction the 
appellant cannot have any grievance. 
13. Regarding. Centrifugals, 
Evaporators and Heaters, the Tribunal 
has adopted the clauses already con- 
tained in the original scheme, Mr. 
Maheshwari was not able to satisfy us 


y 


2296 S. C. [Pr. 1] L. Chamanlal v. Ram Katori (Palekar J.} 


that the directions given by the Tribu- 


nal regarding Evaporators and Heaters 
are in any manner erroneous. In fact 
we have gone through those clauses of 
the scheme and we are satisfied that 
the payment mentioned therein is real- 
Iy related to higher production and 
therefore they have been rightly in- 
cluded in the incentive scheme, 


14. But, regarding Centrifugals, 
Mr. Maheshwari contended that the 
Tribunal has committed an error in 
continuing the practice as per the ori- 
ginal scheme. His contention is that 
this item is similar to Filter Presses. 
The Tribunal having abolished the in- 
centive scheme regarding the latter, it 
Should have applied the same princi- 
ple and abolished the scheme regarding 
Centrifugals also. We are not inclin- 
ed to accept this contention of the 
learned counsel. The ground on which 
the scheme was cancelled in respect of 
Filter Presses was that the payment 
referred to therein is not related to 


production. We have gone through the: 
clause relating to Filter Presses .as 


contained in the original scheme. It is 
clear from the said clause that the 
amounts referred to therein which are 


of an ad hoc character have to be paid. 


under all circumstances without any 
relation to the production. On the 
- other hand, a perusal of the clause 
relating to Centrifugals, which’ has 
been retained by the Tribunal consists 
of three. parts. 
to the rate at which payment is to be 
made to the employees, -referred to 
therein. The second part relates to the 
distribution of the premium amongst 


the various shifts based on the total‘ 


Sugar production per month, which has 
to be of a particular quality, The third 
part relates to non-payment of pre- 
mium if the quality of sugar is not as 


mentioned therein, and it further pro~ 


vides for deduction of the premium not 
only from the particular shifts but also 
from the total amount payable in the 
circumstances mentioned therein. These 
various aspects clearly indicate that 
the payment is related to production 
of a particular quality of sugar. There- 
fore, the principles applicable to the 
cancellation of the scheme in respect 
of Filter Presses, do not apply to Cen- 
trifugals. Hence the Tribunal was 
justified in retaining the clauses in the 
incentive scheme regarding Centrifu- 


gals 


The first part relates - 


A. I. R. 

15. In the result, tħe award of 
the Industrial Tribunal is confirmed 
and this appeal will stand dismissed. As 
there is no appearance by the respon- 
dents, there will be no order as to costs. 
_ Appeal dismissed. 
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L. Chamanlal (dead) by his legal 
representatives, Appellants v. Smt. 
Ram Katori and another, Respondents. 

Civil Appeal No. 617 of 1967,! D/- 
31-1-1 972. , ; 

Succession Act (1925), S. 61 — Will 
—Execution by illiterate lady — Held, 
it was intelligently executed. (Para 6) 


Where the proper execution of a 
Will itself is not disputed and there is 
evidence to show that the testator: (an 
illiterate lady) intelligently understood 
its contents when the Will was read 
over to her and thereafter directed 
some changes at the last moment, it 
cannot be said that Will was not intel- 
ligently executed. | 

i (Paras 7, 8, 9 & 10) 


The mere fact that the son-intlaw 


„Of the testator who acquired no bene- 


ficial interest in property was charged 
with the management of the property 
under the Will does not lead to the 
conclusion that the Will was a hand- 
work of the son-in-law or that the Will 
was not genuine. (Para 8) 

Mr. M. N. Phadke, Sr. Advocate, 
(Mr. M. V. Goswami, Advocate, with 
him), for Appellants: Mr. C. B. Agra- 
wal, Sr. Advocate, (M/s. R. K. Garg 
and S. C. Agarwal, Advocates of M/s. 
Ramamurthi and Co., and Miss Uma 
Mehta, Advocate, with him), for Res- ` 
pondents, i 

The following Judgment of the 
Court was delivered by 

PALEKAR, J.:— This appeal! by 
special leave is filed by the plaintiffs 
whose suit no. 140 of 1951 has been dis- 
missed by the High Court at Allahabad 
in first appeal no. 93 of 1954 reversing 
the decree of the learned Civil Judge 
e eee 


*(First Appeal No. 93 of 1954, D/- 8-1- 
1965 — All) > 


BP/BP/B93/72/RMP 


1972 


Saharanpur who had decreed the. szit. 
The suit was for possession. 


2. One Ramanani had two sons 
= Chamanlal and Ajodhya Prasad. 
Chamanlal’s son is Kailash Chand. The 
suit was brought by Chamanlal and 
Kailash Chand. Chamanlal died during 
the litigation and his heirs have b2en 
brought on record. Ajodhya Prasad 
married one Sonia Devi. They had two 
issues, son Manakchand and daughter 
Makhmali. Ajodhya Prasad died in 
1928 while he was still a member of the 
foint family. His son Manakchand 
died in 1930 when he was barely three 
years old.: Makhmali was giver in 
marriage to one Shanti Prasad, D. W. 3. 
Disputes arose between the wicow 
Sonia Devi and the pleintiffs with re- 
gard to family property and they were 
referred to arbitration in 1931. ‘The 
arbitrators gave an award which was 
[ater filed in Court. Under this awerd- 
decree the suit property and a lerge 
amount of cash were awarded to Scnia 
Devi absolutely. She cbtained poszes- 
sion of the property allctted to her. 
3. Makhmali the daughter of 
Sonia Devi died in 1944 and Sonia Devi 
died on 14-5-1950. 

4.° Three years tefore her death 
Re. on the 6th June, 1947 Sonia Devi, 
who was about 70 years old, execrted 
a Will Ext. A-1 leaving all her property 
to her brother’s widow2d daughter-in- 
law, Ram Katori, and her daugfter, 
Kiran Lata.. They are defendancs 1 
and 2. Ram Katori was given a life 
interest in the property and after her 
death Kiran Lata was to be the abso- 
lute owner. In the event of her death 
without any issue the property was to 


go to her husband. The plaintiffs cnal- ` 


lenged the Will Ext. A-I and claimed 
the property. 

5. The Trial Court decreed the 
suit holding that the V/ill was not in- 
telligently executed by Sonia Levi. 
In appeal the High Court held that.the 
Will: was genuine and intelligently =xe- 
cuted by Sonia Devi and, there‘ore, 
the disposition in favour of the defen- 
dants was quite valid. Accordingly, the 
High Court reversed the Trial Court’s 
decree and dismissed the suit. 


6. The only point urged before 
us by Mr. Phadke on behalf of the 
plaintiffs was that the High Court was 
in error in holding that the Will Ext. 
A-I was intelligently executed. He zon- 
tended that the ‘witnesses, especially, 
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‘Shanti Prasad, D. W. 3 who was exa- 
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mined to show that the Will was valid- 
ly executed was not a reliable witness, 
being very much interested in pro- 
pounding the Will, and secondly that 
the very contents of the Will, which in 
his submission was a complicated sort 
of Will, would go to show that Sonia 
Devi who was an illiterate Pardanashin 
lady could not have executed the Will 
by intelligently understanding the con- 
tents thereof. In our opinion, there| 
is no substance in either of these con 
tentions. 

T. The Will Ext. A-I was in 
Urdu. It is simple Urdu which Sonia 
Devi whose mother-tongue was Hindi 
could intelligently follow. The Will is 
attested by as many as five witnesses 
including Lala Permeshti Dass. D. W. 1, 
Budh Ram, D. W. 2 and Sonia’s son-in- 
law Shanti Prasad, D. W. 3. The evi- 
dence of all these witnesses with regard 
to the execution of the Will has 
been accepted by the High Court. 
According to their evidence the Will 
was written from a draft, in the pre- 
sence of Sonia Devi and the attesting 
witnesses. After the fair Will was pre- 
pared it was read over to Sonia Devi. 
Sonia Devi thereafter suggested a few 
changes which were accordingly made 
in the Will and after she had agreed 
to the contents of the Will, she put her 
thumb impression on the Will in their 
presence. So far as the proper execu- 
tion of the Will itself is concerned, 
there is no dispute. But the contention 
is that Sonia Devi could not have intelli- 
gently executed the Will. We do not 
see how it could be said that it was not 
intelligently executed. Both the Courts 
have held that the relations between 
Sonia Devi and the respondents were 
so bitter that she was anxious that her 
property which she had got under the 
award should not ‘go to them. At the 
time when she made the Will, she had 
no issue. Both her son and daughter 
had died. Her daughter had died in 
1944 but she had regard for her son-in- 
law Shanti Prasad, D. W. 3 and this re- 
gard has been clearly reflected in the 
Will. But she has made ‘no disposition 
in favour of Shanti Prasad also. All 
her property has been given to her 
brother’s daughter-in-law defendant 
No. I and her daughter Kiran Lata, de- 
fendant No. 2. Kiran Lata was un- 
married but she had been betrothed to 
one Naresh Chandra at the time and it 
appears that some time later Kiran 
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Lata married Naresh Chandra. The 
testator records in the Will that Ram 
Katori and Kiran Lata had been living 
with her for a long time and that she 
had brought up Kiran Lata from her 
childhood like her own daughter. That 
accounts for the disposition in their 
favour. She has also recorded the fact 
that Kiran Lata’s betrothal with Naresh 
Chandra was performed by her. Tak- 
-ing it for granted that they will marry 
soon, she has suggested that either 
Shanti Prasad or Naresh Chandra shall 
realize the rents of her shop in Bazar 
Har Saran Das and give the same to 
Ram Katori during her lifetime. She 
has also suggested that if Naresh 
Chandra should enter the business of 
shop-keeping the shop should be given 
to him, though the absolute ownership 
of the same was to remain with Kiran 
Lata. She further authorized Kiran 
Lata, Naresh Chandra and Shanti 
Prasad: to evict the tenants in posses- 
sion of the shop, if necessary. While 
she gave her property to Ram Katori 


and Kiran Lata she requested Shanti ` 


Prasad and Naresh Chandra to help 
in the management because, after all, 
the dispositions were in favour of two 
ladies and Shanti Prasad and Naresh 
Chandra could be relied upon to help 
in the management and the collection 


of rents. There is nothing complicated 
in the Will. , 
8. The argument was advanced 


that the Will must have been the handi- 
work of Shanti Prasad and that it was 
he who really made the Will and simply 
asked the old lady to give her thumb 
impression on the same without under- 
standing what it was all about. We find 
no basis in evidence for this argument. 
Shanti Prasad was her son-in-law and 
it is quite likely that she had confidence 
in him. If Shanti Prasad had an eye 
. on the property of his mother-in-law 
and had obtained a Will by subterfuge 
then the dispositions of the property 
would have been quite different. We 
do not find any bequest in favour of 
Shanti Prasad or any of his relations. 
The fact that she had suggested to 
Shanti Prasad in the Will that he may 
help the ladies in the management can 
only speak of her confidence in him. 
He has not been given any beneficial in- 
terest in the property and the obliga- 
tions he undertook under the Will were 
more in the nature of the obligations 
of an executor. The very fact that 
a son-in-law of the testator’s confidence 
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who gets nothing under the Will was 
present at the time of the execution of 
the Will would, far from creating sus- 
picion, establish that it was a genuine 
document. 

9. It is true that Sonia Devi was 
illiterate but that does not mean that 
she was unintelligent. She had raised 
disputes with her brother-in-law with 
regard to her share in the family pro- 
perties ‘and had been able to get her 
share not as a mere life estate but abso- 
Tutely. As the Will shows, she has been 
able to preserve that property without 
much detriment. She had also filed a suit 
against one Jai Ram Singh and others 
and obtained a decree against them. 
A fairly large amount had been kept 
by her in deposit with the firm Ajodhya 
Prasad Bhagat Prasad.. The disposi- 
tions made in the Will also go to show 
how fair and intelligent she is. There 5 
is, therefore, no reason to suspect that 
she was merely a tool in the hands of 
somebody. It may be that she had 
sought sometimes the advice of Shanti 
Prasad. But if a widow like her takes 
her son-in-law into confidence that 
would be no ground at all for suspect- 
ing anything. If Shanti Prasad had 
obtained beneficial interest in the pro- 
perty under the Will that may afford 
some basis for suspicion. But since 
he does not acquire any interest in her 
property the mere fact that he has been 
charged with the management of the 
property to a limited extent for the be- 
nefit to Ram Katori and Kiran Lata 
would be no ground to suspect the 
genuineness of the Will. There ‘is 
again intrinsic evidence in the Will 
itself to show that the testator had in- 


. telligently followed’ the Will when it 


was read over to her. In Para 3 of the 
Will the testator had directed that the 
money in deposit with Ajodhya Prasad 
and the amount of the decree against Jai 
Ram Singh should be utilized in the first 
instance for the marriage of Kiran Lata, 


and, if any balance was left thereafter, 


the same should be deposited ini the 
name of Kiran Lata and the interest 
thereof should be paid to Ram Katori. 
After the fair copy was prepared and 
read over to her, it seems, she changed 
her mind a bit with regard to the dis- 
position of the amount. Instead of the 
balance being deposited in the name of 
Kiran Lata, she directed that the same 
may be spent over tthe construction and 
repair of the houses which were dilapi- 
dated at the time. This change is in~ 
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corporated in the first note above her 
Signature. Nothing can be more con- 
clusive than this piece of evidence to 
show that when the Will was read over 
to her she intelligently understood its 
contents and, thereafter directed some 
change at the last moment. We, there- 
fore, agree with the High Court that 
there is really no evidence of any sort 
of subterfuge at-the time of the execu- 
tion of the Will or that she had made 
it unintelligently. It must be further 
noted that this Will was also registered 
the same day and Sonia Devi lived 
thereafter for about three years. 


10.. In the result we agree with 


the High Court that the Will Ext. A-I ` 


was the genuine Will of Sonia Devi 
and since the property thereunder has 
passed to the defendants, the plaintiff’s 


suit was rightly dismissed. The ap- ` 


peal is dismissed with costs. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 2299 
(V 59 C 440) 
(From: Mysore)* 
K. S. HEGDE AND A. N. 
GROVER, JJ. 
M. Kallappa Settr, Appellant v. 

M. V. Lakshminarayana Rao, Respon- 

dent. 

= Civil Appeal No. 713 of 1967, D/- 

1-5-1972. 


Specific Relief Act (1963), S. 37— . 


Plaintiff in possession of suit property 
= He can, on strength of his posses- 
sion, resist interference from defendant 
who has no better title than himself 
and get injunction restraining defen- 
dant from disturbing his possession. 
Judgment of Mysore High Court in 
Appeal No. 330 of 1959, D/- 2-11-1962, 
Reversed. ` (Para 5) 


Mr. S. S. Javali, Advocate, and 
Mr. B. R. Agarwala, Advocate of M/s. 
Gagrat and Co., for Appellant; Mr. M. 
C. Bhandare, Sr, Advocate, (Mr. K. R. 
Nagaraja and Mrs. Saroja Gopalakri- 
shnan, Advocates, with him), for Res- 
pondent. 


*(Appeal No. 330 of 1959, D/- 2-11- 
1962 — Mys.) 
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M: K. Setty v. M. V. L. Rao (Hegde 3) 
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The following Judgment of the 
Court was delivered by 

HEGDE, J.:— This is a plaintiffs 
appeal ‘by special leave. In the suit 
from which this appeal arises, the 


Plaintiff prayed for two reliefs viz: 


**(1) declaring that the plaintiff is 
the absolute owner of the plaint sche- 
dule site being in possession and en- 
joyment of the same, and that the de- 
fendant has no right whatever in this 
ae nor is he in enjoyment of the same 
an 


(2) granting permanent injunction 
restraining the defendant from unlaw- 

y and forcibly entering upon the 
suit site, and disturbing the plaintiff’s 
Possession and also from constructing 
the house by unlawfully obtaining a 
licence from the Municipality.” 


2. The trial court decreed the 
suit as prayed for. The first appellate 
court affirmed the decision of the trial 
court. In second appeal the High 
Court reversed the decree of the courts 
below and dismissed the plaintiff’s suit 
with costs, primarily on the ground 
that the plaintiff has failed to establish 
satisfactorily his title to the suit pro- 
perty. l i 


3. ` The suit property is a build- 
ing site measuring 80 x 40 feet situate 
within the municipal limits of Birur. 
The plaintiff claims to have purchased 
the same from one Banavarada Abdul- 
la Saheb for a sum of Rs. 100/-, on 
January 11, 1947. His case is that ever 
since the purchase he was in posses- 
sion of the suit property and before 
the sale in his favour, his vendor was 
in possession of the suit property. The 
property sold to the plaintiff is describ- 
ed in the sale deed both by Survey No. 
as well as by boundaries. The survey 
No. of the property as shown in the 
sale deed in favour of the plaintiff was 
1711 whereas it is now established that 
its correct survey No. is 1719. It is not 
disputed that according to the bounda- 
ries shown in the sale deed in favour 
of the plaintiff, it is a suit site that had 
been sold to him. Sometime after the 
purchase made by him, the plaintiff 
came to. know that the survey No, of 
the property sold to him was not cor- 
rectly mentioned in the sale deed in 
his favour. But by that time his ven- 
dor had died. Therefore he got a rectifi- 
cation deed from the son of the vendor 
on Dec. 24, 1950. The sale deed as 
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rectified shows the survey No. of the 
plot sold as survey No. 1719 (its old 
survey No. is 1726). After obtaining the 
rectification deed, the plaintiff had the 
revenue records changed to his name. 
Before changing the registry in the 
name of the plaintiff the municipality 
had notified to D. W. 5. On December 
1, 1953, the defendant purported to 
purchase the suit property from D. W. 
5. Thereafter he got the registry re- 
changed to his name without notice to 
the plaintiff, 

4. Neither the trial court nor 
the first appellate court carefully exa- 
mined the title of the plaintiff. In up- 
holding the title of the plaintiff - they 
have primarily relied on the sale deed 
executed by Abdulla Saheb in his 
favour. The defendant in his written 
statement had: pleaded that D. W. 5 
was the owner of the suit property and 
that he had purchased the same from 
him in 1953. The question.whether the 
defendant had a valid title to the suit 
property or not has not been examined 
either by the trial court or by the first 
appellate court. The High Court has 
also not gone into that question. But 
the High Court has dismissed the plain- 
tiffs suit on the sole ground that the 
plaintiff has not satisfactorily proved 
his title. 


5. So far as the question of 
possession is concerned, as mentioned 
earlier, both the trial court and the 
first appellate court have accepted the 
plaintiffs case that he was in posses- 
sion of the suit site ever since he pur- 
chased the same in 1947. This is essen- 
tially a finding of fact. .That finding 
is based on evidence. The High Court, 
in our opinion, erred in coming to the 
conclusion that the possession of the 
plaintiff after the sale deed in his fav- 
our is not a relevant circumstance. We 
are of opinion that it is an extremely 
important circumstance.’ The plaintiff 
ican on the strength of his possession 
resist interference from persons who 
have no better title than himself to the 
suit property. Once it is accepted, as 
the trial court and the first appellate 
court have done, that the plaintiff was 
in possession of the property ever since 
1947 then his possession has to be pro- 
tected as against interference by some- 
one who is not proved to have a better 
title than himself to the suit property. 


On the findings arrived at by the fact | 


finding courts as regards possession, 


M. K. Setty v. M. V. L. Rao (Hegde J.) ` 


A. I. R. 
the plaintiff was entitled to the second 
relief asked for by him even if he had 
failed to prove his title satisfactorily. 
Therefore in our opinion, the High 
Court was not right in interfering with 
the judgment of the trial court as 
affirmed by the first appellate court 
regarding relief No. 2. 


6. Now coming to relief No. 1, the 
plaintiff cannot obtain that relief un- 
less he satisfies the court that he has 
good title to the suit property. The 
High Court has come to the conclusion 
and with that conclusion we agree, - 
that on the material on record, it is not 
possible to come to the conclusion that 


` the plaintiff has satisfactorily esta- 


blished his title to the suit: property. 
Hence he is not entitled to relief No, 1. 
Ordinarily under these circumstances 
we would have remanded the case for 
deciding the question of title afresh. 
But this litigation has gone on for a 
long time and the property in dispute 
was purchased for Rs. 100. Under these 
circumstances, it is in the interest of 
the parties to keep open the question 
of title to be agitated by the parties if 
they so desire in a fresh proceeding and 
confirm the decree of the trial court in 
respect of relief No. 2 and set aside its 
decree-in respect of relief No. 1. ; As 
we specifically keep open the question 
of title, it will not be open to the plain- 
tiff or his representatives or successors 
to resist any suit the defendant or ‘his 
representatives or successors may bring 
in future for possession of the suit pro- 
perty on the basis of their title either 
on the ground of res judicata or O. 11 


- Rule 2 


T. Tn the result we allow this 
appeal in part and decree the plain- 
tiffs suit in respect of the second relief 


asked for by him in the plaint but dis- 


miss the suit so far as the first relief 
is concerned. In the circumstances of 
the. case we direct that- the parties shall 
bear their own costs both in this 
Court as well as in the High Court, but 
the defendant shall pay the costs of the 
plaintiff in the trial court as well as in 
the first appellate court. 


Order accordingly, 
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AIR 1972 SUPREME COURT 2301- 
(V 59 C 441) 


S. M. SIKRI, C. J., J. M. SHELAT, 
A. N. RAY, I. D. DUA AND H. R. 
KHANNA, JJ. 


l The Kannan Devan Hills Produce 
Company Lid., Petitioner v. The State 
of Kerala, Respondent, L Amalgamated 
Malabar Estates Private Ltd. 2. M. C, 
Pothen, Interveners. 


Writ Petn. No. 44 of 1971, D/- 27- 
4-1972. ` 


(A) Kannan Devan Hillis (Resump< 
tion of Lands) Act (5 of 1971), Ss. 4, 5 
— Constitutional validity — Subject 
matter of provisions of Ss. 4 and 5 18 
covered by Entry 18 of List IY and En- 
try 42 of List III — State Legislatura 
cannot be denied the power to iegislata 
on’ ground that legislation will affect 
subject matter of Entry 52 of List I, 
(X-Ref: — Constitution of India, Sch. 7, 
List I, Entry 52; List H, Entry 18; List 
WI Entry 42). (Para 29) 

The State has legislative compe- 
tence to legislate on Entry 18 List If 
and Entry 42 List III. This power can= 
not be denied on the ground that it has 
some effect on an industry controlled 
under Entry 52 List I. Effect is not 
the same thing as subject-matter. If a 
State Act, otherwise valid, has effect 
on a matter in List I it does not cease 
to be a legislation with respect to an 
entry in List II or List 1I. (Para 29) 

(B) Constitution of India, Art. 254 
—Repugnancy — Provisions of Kannan 
Devan Hills (Resumption of Lands) Act 
(5 of 1971) are not repugnant to the 
Tea Act, 1953. (Paras 40, 41) 


Tea Act, 1953, does not prohibit 
voluntary sale or compulsory acquisi~ 
tion. (Para 40) 


(C) Kannan Devan Hills (Resump- 
tion of Lands) Act (5 cf 1971), S. 9 — 
Constitutional validity — Three pur- 
poses mentioned in- section are cover- 
ed by the expression ‘agrarian reform’ 
and hence- the Act is protected from 
challenge by Art. 31-A of the Consti- 
tution. (X-Ref: Constitution of India, 
Art, 31-A). (Para 69) 

The ‘concession area’ lying con- 
tiguously in the Kanran Devan Hills 
village falls within the expression 
“ianmam right”. ‘Thes= lands are trea- 
ted under the heading ‘Pandaravaka 
Lands’ which is a local equivalent of 
HAHA WOO O a e M 
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K. D. H. P. Co. v. State of Kerala 


AIR 1960 SC 1080 = (1960) 3 SCR 


S. C. 2302 


an estate under CI. (2) of Art. 31-A. 
(Paras 52, 55, 56) 
The Act envisages reservation of 
lands for promotion of agriculture and 
for welfare of agricultural population 
and assignment of remaining lands to 
agriculturists and agricultural labourers. 
These purposes are covered by the ex~ 
pression ‘agrarian reform’ and the 
legislation is protected from challenge 
by Art. 31-A. (Para 69) 
Any fanciful connection with the 
promotion of agriculture or welfare of 
agricultural population would not be 
enough, The expression ‘agrarian re- 
form’ is wider than land reform. It in- 
cludes besides land reform something 
more and that something more is illus- 
trated by the definition of ‘common 
purpose’ in S. 2 (bb) of East Punjab 
Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948. AIR 
1965 SC 632, Relied on. (Paras 64, 65) 
Cases Referred: Chronological Paras 
AIR 1970-SC: 1436=(1970) 2 SCR 
100, Baijnath Kedai v. State of 


- Bihar l 
'AIR 1970 SC 1453=(1970) 1 SCR 
479, Harak Chand Ratanchand 
_ Banthia v. Union of India . 32 
AIR 1968 SC 394=(1968) 1 SCR 
561, Dy. Commr. & Collector, 
= Kamrup v. Durganath Sarma 61 
AIR 1968 SC 1395=(1968) 3 SCR 
712=1968 Lab IC 1525, State of 
Maharashtra v. Madhavrao 
Damodar Patilchand 
AIR 1967 SC 661=(1967) 1 SCR 
362, State of Uttar Pradesh v. 
Raja Anand 66 
‘AIR 1965 SC 632=(1965) 1 SCR 
82, Ranjit Singh v. State of . 
> Punjab 61, 63, 65 
AIR 1965 SC 1017=(1965) 1 SCR 
614, P. Vajravalu Mudaliar v. 
_ Special Deputy Collector, Madras 61 
AIR 1963 Kerala 101=1962 Ker LT 
924 (FB), Sukapuram Sabhayo- 
= gam v. State of Kerala 
AIR 1962 SC 167=(1962) 3 SCR 
88, Paresh Chandra Chatterjee 
v. State of Assam 
AIR 1962 SC 694=(1962) Supp 1 
SCR 753, Purushothaman Nam- 
budiri v. State of Kerala 56, 58 


887, Kavalappara Kottarathil 
Kochuni v. State of Madras and’ 
Kerala 

AIR 1956 SC 676=(1956) SCR 
oa Ch. Tika Ramji v. State of 
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1950 AC 122, Canadian Pacific 
Railway Co. v. Attorney General 36 


Mr. M. C. Chagla, Sr. Advocate, 
(M/s. A. J. Rana, Joy Joseph and B. 
Datta, Advocates, and M/s. J. B. Dada- 
chanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dada- 
chanji and Co., with him), for Petitioner 
Mr. M. M. Abdul Khader, Advocate- 
-General for the State of Kerala and 
Dr. V. A. Seyid Muhammad, Sr. Advo- 
cate, (M/s. Verghese Kaliath and K. M. 
K. Nair, Advocates, with them), for 
Respondent; Mr. J. B. Dadachanji, 
Advocate of M/s. J. B. Dadachanji and 
Co. for Interveners. So 


The following Judgment of the’ 


Court was delivered by 

SIKRI, C. J.:— Two main points 
arise in this petition under Art. 32 of 
the Constitution, brought by the. Kan- 
nan Devan Hills Produce Company 


Ltd.,. hereinafter referred to as the peti- ` 


tioner: (1) Whether the Kannan Devan 
Hills (Resumption of Lands) Act, 1971 
(Kerala Act 5 of 1971) — hereinafter 
referred to as the impugned Act — is 
within the legislative competence of 
the State of Kerala; and (2) whether 
the impugned Act is protected from 
challenge under Art. 31A of the Consti- 
. tution, and if so, to what extent. 


2. The petitioner is in posses- 


sion of an area of approximately 1,27,. 


904 acres, commonly known as the 
‘Concession Area’ lying contiguously in 
the Kannan Devan Hills village. -The 
petitioner grows and manufactures tea 
in the plantation set up and developed 
by it. The petitioner’s predecessor-in- 
title was one Mr, John Daniel Munro, 


who obtained, what is called, the first: 


Pooniat Concession from  Punhatil 
Kayikal Kela Varma Valuja Raja, on 
July 11, 1877 (Mithunam 20, 1052). 
This Concession recited that an appli- 
cation was made for the grant of the 
above property to the Raja for coffee 
cultivation. The Concession conveyed 
the properties in consideration of 
Rs. 5,000/-. It was further stipulated 
in the Concession that “you shall clear 
and remove the jungles, and reclaim 
the waste lands within the said boun- 
daries, and cultivate them with coffee 
up to the year 1058 and from the year 
1059, pay our rent collector a yearly 
rent at the rate of 3,000 British 
- Rupees.” Various other conditions 
were mentioned but it is not necessary 
fo refer to them because this Conces- 


A. I. R. 
sion was superseded by another agree~ 
ment called the Second Pooniat Con- 
cession. 

3. Before we refer to the terms 
of the Second Pooniat Concession,' we 
may mention that H. H. the Maharaja 
executed a deed of ratification, dated 
November 28, 1878, by which the Gov- 
ernment ratified the First Pooniat Con- 
cession dated July: 11, 1877. This deed 
of ratification laid down the terms ‘and 
conditions in regard to Government 
assessment and other matters under 
which the Government permitted | the 
grantee to hold the land. These terms 
and conditions were declared inithe 
Deed to be independent of any rents 
or payments due to the Poonjar Chief 
under the Grantee’s Agreement with 


4. Clause 5 of the Deed: of 
Ratification, is important. It provides, 
inter alia, that “the - grantee can lap- 
propriate to his own’ use within 'the 
limits of the grant all timber except 
the following and such as may here- 
after be reserved namely, Teak, Cole 
Teak, Bhackwood, Ebony, Karoontha- 
ly, Sandalwood; should he carry any 
timber without the limits of the grant 
it will be subject to the payment! of 
Kooteekanom, or Customs Duty. . .” 
The eleventh clause reads: : 

“The land granted -shall be held 
in perpetuity as heritable or transfera- 
ble property, but every case of trans- 
fer of the grant by the grantee shall! be 
immediately made known to the sirear, 
who shall have the right of apportion- 
ing the tax, if a portion of the holding 
is transferred.” 
The twelfth clause stipulates: ) 

“The discovery of useful mines 
and treasures within the limits of the 
grant shall be communicated to the 
Sircar, and the grantee shall in respect 
to such mines and treasures, abide :by 
the decision of the Sircar.” } 
The sixteenth clause provides: | 

‘“The grantee shall be bound | to 
preserve the forest trees growing lon 
the banks of the principal streams 
running through the tract to the extent 
of fifty yards in breadth on each side 
of the- stream, the underwood only þe- 
ing -permitted to be cleared and coffee _ 
planted instead. Similarly he shall also 
be bound to preserve the trees about 
the crest of the hill to the extent ofa 
quarter of a mile on each side.” 

- On August 2, 1886, the agree-~ 
ment called the Second Pooniat Conces- 
| 
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sion was entered into modifying the 
previous deed of ratification. It appears 
that by this time a company called the 
North Travancore Land Planting and 
Agricultural Society, Ltd. had acquir- 
ed the rights in the said land from 
John Daniel Munro. The Land Reve- 
nue Manual (Vol. 3, Part I Revised 
Edition 1936, p. 7) summarises the main 
provisions. 

6. For our purposes we may 
Only mention the following provisions 
of the deed: 

(1) Assessment of one-half of a 


British Rupee per annum on every - 


acre of land, other than grass land, 
which is opened up for the purpose of 
cultivation or otherwise. 


(2) Assessment of two annas and 
eight pies per annum on every acre of 
grass land brought under cultivation or 
taken up for homesteads and farmsteads, 
or reserved as shooting reserves 
or for the grazing of cattle or for any 
other purposes. 


(6) The Society may use and ap- 
propriate to its own use within the 
limits of the Concession all timber ex- 
cept teak, cole-teak, bleckwood, ebony 
(Karunthaly) and sandalwood, but 
should not fell any timb2r beyond what 
‘is necessary for clearinz the ground 
for cultivation or for building, furni- 
ture and machinery, w:thin the limits 
of the grant. No unvelued timber or 
articles manufactured therefrom should 
be carried outside the limits of the 
grant except in conformity with the 
rules of the Forest and Customs - De- 
partments for the time being in force. 


(10) The land is to be held in per- 
petuity as heritable or transferable 
property but every case of transfer of 
the grant by the Society should be 
immediately’ made known by the So- 
ciety to the Governmen.. 


(11) On the discov2ry by the So- 
ciety of any useful or valuable mines, 
minerals or treasures within the limits 
of the grant, the same should at once 
be communicated to tre Government 
and the Society should in respect to 
Such mines, minerals and treasures, 
abide by the decision of the Govern- 
ment. 

; T7. A Royal *Prsciamehion was 
iade on September 24. 1899 (Kanni 9, 
~ 1075). It recites: 

“Whereas we deen. it expedient to 
clearly declare the position of this 
State in respect of the tract known as 
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Anjanad and Kannan Devan Hills, we 
are pleased to declare as follows: 


(1) The tract known as Anjanad 
and Kannan Devan Hills is an integral 
portion of our territory and all rights 
over it belong to and vest in us. 


(2) The inhabitants of the said 
tract and all others whom it may con= 
cern are hereby informed and warned 
that they are not to pay any taxes, 
rents or dues, or make any other pay- 
ment to the Poonjar Chief or his repre- 
sentatives or to any person other than 
an officer of our Government authoris- 
ed in this behalf, in respect of any- 
thing in, upon or connected with the 
said tract, with the exception, however, 
of a payment of rupee three thousand 
per annum from the successors in in- 
terests of the late Mr. J. D. Munro of 
London and Peermade now being paid 
to the said Chief in virtue of a Lease 
deed executed by the said Chief in 
favour of the said late Mr. J. D. Munro 
on the 11th July, 1877, and which we 
are pleased to permit the said Chief 
to continue to receive. 


(3) The lands within the said tract 
will be dealt with by our Government 
in the same manner as lands in other 
parts of our territory with such modi- 
fications as the circumstances and con- 
ditions of the said tract ‘may require 
and all taxes, rents and dues hitherto 
paid, and that may hereafter be impos- 
ed by our Government shall, with the 
exception of the sum of rupees three 
thousand aforesaid, be paid by the oc- 
cupants of lands within the said tract 
whose occupation has been or may be 
recognized or confirmed by our Gov- 
ernment, and of such portions of the 
the said tract as may from time to time 
hereafter, with the permission of our 
Government, be occupied, to the offi- 
cers of our Government who may be 
authorised in this behalf.” | 


8. According to the Land Reve- 
nue Manual (Vol. III Pt. I page 9) “this 
Proclamation was the outcome of an 
arrangement made by the Government, 
with the Poonjar Chief for the surren- 
der of certain proprietary rights- which 
he had been exercising over the tract 
known as Anjanad and Kannan Devan 
Hills.” | 
9. We have set out these facts 
in detail because it will be necessary to 
appreciate the significance of the. docu- 
ments in order to decide the question 
whether these lands fall within the ex- 
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pression ‘Janmam right’ in Art. 31A of 
the Constitution. 

10. According to the petitioner 
it has at all times been holding, culti- 
vating, enjoying and dealing with the 


Concession Land as the absolute owner . 


thereof, The petitioner further alleges 
; (Contd. on Col. 2) l 


Tea Estates 
- E. Tea planted area 
2. Fuel area ' 
3. Building -sites, roads, Workers 
gardens, Manor, Township 
4 Grazing land 
5. Swamps and Streams 
6. Uncultivable lands, rocks, 
’ slips. barren lands, ridges ete, 


7, Lands interspersed within the 
boundaries of the tea Planta- 
tion considered necessary for 
the protection and efficient 
management of the tea plantas- 
tion, 


8.Forest Area 

.9.Set apart for wild Life pres 
servation 

10.Other grass lands 


11. 
visions of the impugned Act. 
amble reads as follows: 


“Whereas the lands comprising the 
entire revenue village of Kannan Devan 
Hills in the Devicolam taluk of the 
Kottayam district had been given on 
lease by the then Poonjar Chief to late 
Mr. John Daniel Munro of London and 
Peermade on the 1lth day of July, 
1877, for coffee cultivation; 


And Whereas the right, title and in- 
terest of the lessor had been assumed 
by the former Government of Travan- 
_ core; 


And Whereas by such assumption the 
Jands have become the property of the 
former Government of Travancore; 
And Whereas the Government of Ker- 
-ala have become the successor to the 
former Government of Travancore: 


And Whereas large extent of agricul- 
tural lands in that village has not been 
converted into plantations or utilised 
for purposes of plantation and such 
Jands are not required for the purposes 
of the existing plantation; 

And Whereas the Government consi- 


We may now notice the pro- 
' The pre- 


SS 
31,107.52 . 


A-I R. 
that it has established 23 tea estates, 
with factories on each estate for the 
manufacture of tea, hospitals, quarters 
and township, and shopping centres and 
is employing approximately 18,500 per- 
sons for the running of the said esta- 
tes. The breakup of the area of 1, 2T 


. , 904 acres was given as follows: 
| 


l l 23,970.95 acres. 
27,851.59 “ 


2,605.35 
1,453.75 
2,407.36 
6,789.51 


q! 
31,107.52 acreg 


23,404.00 acres 
78,082.47 | 
22,311.00 


21,353.60 
6,157.49 


1,27,904.56 


Totaly 





der that such agricultural lands should 
be resumed for the distribution thereof 
for cultivation and purposes ancillary 
thereto.” . 


12. It would be noticed that in 
the preamble the State claims that 
the right, title and interest of the Poon- 
jar Chief had been assumed’ by the 
former Government of Travancore and 
the lands had become the property of 
the former Government of Travancore 
and now the Government of Kerala. It 
will also be noticed that the object is to 
resume agricultural lands for, their 
distribution for cultivation and pur- 
poses ancillary ‘thereto. 


13. “Plantation” is defined in 
S. 2 (f) of the impugned Act: 


* “Plantation” means: any land 
used by a person principally for the 
cultivation of tea, coffee, cocoa, rubber, 
cardamom or cinnamon (hereinafter 
referred to as ‘plantation crops”)”. 

14. Section 3 may be set out in 
full: 

“3. Vesting of possession of cer- 
tain lands: (1) Notwithstanding any- 

g contained in any other law for 
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the time being in force, or in any con- 
tract or other document, but subject to 
the provisions of sub-sections (2) and 
(3), with effect on and from the ap- 
pointed day, the possession of all lands 
situate in the Kannan Devan Hills 


village in the Devicolam taluk of the . 


Kottayam district shall stand trans- 
ferred to and vest in the Government 
free from all encumbrances, and the 
right, title and interest of the lessees 
and all other persons, including rights 
of mortgagees and ho-ders of encum- 
brances, in respect of such lands, shall 
stand extinguished. l 

(2) Nothing contained in sub-sec= 
tion (1) shall apply in respect of — 

(a) plantations, other than planta- 
tions belonging to trespassers; 

(b) buildings, other than buildings 
belonging to trespassers, and lands ap- 
purtenant to, and necessary for the 
convenient enjoyment or use of, such 
buildings; 

(c) play-grounds and 
burning grounds; and 

‘(d) lands in the possession of the 
Central Government or any State Gov- 
ernment or the Kerala State Electricity 
Board. . - 

(3) Nothing contained in sub-sec- 


burial and 


tion (1) shall apply in respect of so- 


much extent of land held . by a lessee 
under his personal cultivation. as 1S 
within the ceiling limits applicable _to 
him under any law for the time being 
in force -or any building or structure 
standing thereon or appurtenant there- 
to.” - 

15. It will be noticed that what 
the section vests in the Government 1s 
not only agricultural lands but all lands 
situated in the Kannan Devan Hills 
village in the Devicolam taluk of the 
Kottayam district. It 2=xtinguishes the 
rights of the lessees and other persons 
and vests the lands in zhe State subject 
to some exceptions wkich are contain- 
ed in sub-ss. (2) and (3) of S. 3. Sub- 
section (2) exempts plantations. Sub- 
section (3) does not have any bearing 
on the problem before us. l 

16. Section 4 is a peculiar pro- 
vision which has led the ` counsel for 
the petitioner to argue vehemently 
about the legislative competence of 
the State. It reads thus: 


"4. Restoration of possession of 


ands in certain cases. — (1) Where the 
rson in possession of a plantation 
considers that any. lards, the posses- 
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sion of which has vested in the Govern= 
ment under sub-section (1) of S. 3, — 

. (a) is necessary for any purpose 
ancillary to the cultivation of planta- 
tion crops in such plantation or for the 
preparation of the same for the market; 
or 

(b) being agricultural land inter- 
spersed within the boundaries of the 
area cultivated with plantation crops, 
is necessary for- the protection and 
efficient management of such cultiva- 
tion: or 

(c) is necessary for the preserva- 
tion of an existing plantation, he may, 
within sixty days from the date of 
publication of this Act in the Gazette, 
apply to the Land Board for the res- 
toration of possession of such land. 

(2) An application under sub-sec- 
tion (1) shall be in such form as may 
be prescribed. 

(3) On receipt of an application 
under sub-section (1), the Land Board 
shall, after giving the applicant an op- 
portunity of being heard and after such 
inquiry as it deems necessary by order 
determine the extent of land necessary 
for the purpose or purposes specified 
in the application, and such order shall 
be final. 

(4) As soon as may be after deter- 
mining the extent of land necessary 
for the purpose or purposes specified in 
the application under sub-section (1), 
the Land Board shall cause such land 
to be demarcated and put the applicant 
in possession of such land. 

(5) Any person put in possession of 
any land under sub-section (4) shall be 
entitled to possess that land on the 


“same terms and subject to the same 


conditions on or subject to -which he 
was holding such land immediately be- 
fore the appointed day.” 

17. It will be seen that S. 4 
proceeds on the basis that certain lands, 
which have vested in the State under 
S. 3, may be necessary for the effici- 
ent carrying on of the plantation. A 
procedure is laid down by which the 
Land Board shall determine the extent 
of land necessary for purposes men- 
tioned in S. 4 (a), (b) and (c) to be 
specified in the application of the land- 
holder, and direct restoration of pos- 
session. 

18. Section 5 alleviates the 
rigour of S. 4 by giving the Collector 
power to remove the hardship, if any. 
on the management of the plantation 
on the vesting of any land under sub- 
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section (1) of S. 3. Section 8 provides 
. that no compensation shall be payable 
for the extinguishment under sub-s. (1) 
of S. 3 of the right, title and interest 
of the lessees or other persons cr 
of the rights of mortgagees or holders 
of encumbrances. i a 

- 19. 
full. It reads thus: 

“9, Assignment of jands—(1) The 
Government shall, after reserving such 
extent of the land, the possession of 
which has vested in the Government 
under sub-section (1) of section 3 (other 
than lands, the possession . of which 
has been restored under section 4), as 


may be necessary for purposes directed. 


towards the promotion of agriculture 
or the welfare of the agricultural popu- 
lation to be settled on such lands, 
assign on registry the remaining lands 
to agriculturists and agricultural 
labourers in such manner, 


and restrictions, as may be prescribed. 
(2) The Government may, by noti- 


fication in the Gazette, delegate their 


power of assignment under sub-sec. (1) 
to the Collector, subject to such restric- 
tions and control as may be specified 
in the notification.” | 


- 20. 
State in its reply is as follows: ‘The 
petitioner is not an absolute owner, but 
only a lessee under the Government, 
especially since the Proclamation issu- 
ed by H. H. the Maharaja. The lands 
to which the provisions of the Act ap- 
ply, fall. within the definition of ‘es- 
tate’ under Art. 31A (2) of the Consti- 
‘tution. 
lute owner of the lands subject to levy 
of basic tax, as contended, the lands 
held by the petitioner are ‘estate’ be- 
cause they are held in Janmam rights 
or at any rate as the local equivalent 
of ‘estate’ in its basic concept as under- 
stood in the decisions of this Court fall- 
ing under Art. 31A (2) (a) (i) of ‘the 
Constitution, In the alternative it ‘is 
alleged that treating the Iands as a 
leasehold under the State, these are 
undoubtedly lands held’ or Tet for the 
purposes of agriculture or purposes 
ancillary thereto coming within the 
inclusive definition of ‘estate’ under 
Art. 31A (2) (a) (iii) of the Consti- 
tution. It is denied that the lands 
were held primarily for development 
of the petitioner’s teaindustry. Itis al- 
leged that the petitioner had used large 
tracts of land for diverse agricultural 


Section 9 may be set out in 


on such 
terms and subject to-such conditions’ 


The position taken by the’ 


If the petitioner is the abso- 
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purposes as was clear from the aver= 
ments in the petition. It is further 
asserted that the impugned legislation 
is a law relating to agrarian reform. 

. 21, During the course of'the 
hearing, the petitioner’s counsel said 
that he was willing to argue on the 


basis that the petitioner was a lessee 


and not a full proprietor, After we had 
heard the arguments for some time and 
it became necessary to adjourn ‘the 
case, the State obtained permission to 
amend its reply and raised the point 
that the lands of the petitioner were 
‘estate’ within the purview ‘of Art. 31A 
(2) (a) (i) being Janmam right. We may 
reproduce the relevant paras, “The Raja 
of Poonjar was admittedly the Janmi 
of the said lands at the time of letting 
as per Annexures B&C to the Writ 
Petition. By the Royal Proclamation 
of 1899 (Annexure R-1) the Janmam 


Tight of the lessor, the Poonjar Chief, 


got vested in the Government of Tra- 
vancore.”’ (Para 4 (1)). “After the said 
vesting the writ petitioner is a lessee 
under a Janmi—the Sircar, the State.” 
(Para 4 (2)). Para 4 (4). refers! to 
pages 314 and 315 of Travancore State 
Manual — Vol. III — where it isi re- 
corded that the lands of Poonjar Chief 
are _Janmam lands, Further : refer- 
ence is. made to Tranvacore Land Re- 
venue Manual, Vol. IV, which|we 
will discuss a little later. 
22. In the.sur-rejoinder affida- 
vit the petitioner denies that Poonjar 
Chief or Raja was the janmi of |the 
land covered by the impugned legisla- 
tion. It is further alleged that “eyen 


assuming without admitting that the 


Poonjar Chief was a Janmi, the Janmam 
rights of the Chief became vested in 
the Sirear by the Royal Proclamation 
of 1899 (Annexure R-1), the lands be- 
came part of and merged with the . 
Sircar land. The Sircar as the over- 
lord and the Ruler of the State became 
the sole owner of the land and the peti- 
tioner became a permanent and per- 
petual lessee of Sircar with heritable 
and alienable rights. The impugned 
legislation in no way deals with the 
janmam rights, if any, vested in the 
Sircar”. It is further stated that “in any 
event, without prejudice to the other 


= 


contentions, it is submitted that Arti- 
, cle 


31-A (2) (a) (i) speaks only’ of 
“Janmam right” and not *Janmam” 
Jand as such.” 

2 ‘We may first deal with the 


question of legislative competence. 
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We have set out the relevant provisions 
of the impugned legislation. It seems 
to us clear that in pith and substance 
i} is a law dealing with Entry 18 of 
List 
Entry 18 reads: 

“land, that is to say, rights in or 
over land, land tenures including the 
relation of landlord anč tenant and the 
collection of rents; transfer and aliena- 
tion of agricultural Jand; land improve- 
ment and agricultural loans; coloniza- 
tion.” 

Entry 42, List HI reads: 

Acquisition and requisitioning of 
property.” 
o 2A This Court has upheld the 
Īegislative competence of States to deal 
with land reforms under Entry 18 of 
List II and Entry 42 of List II in vari- 
pus cases. i 

25. The learned counsel for the 
petitioner, however, contends that Sec- 
tions 4 and 5 of the impugned Act are 
a law with respect to Entry 52, List I. 
These provisions, according to him, 
regulate the carrying on of tea industry 
within ‘ the competence of Parliament, 
by controlling the land available for 
tea plantation. He says that it is im- 
possible to run an efficient plantation 
except by having sufficient land (1) for 
purposes ancillary to cultivation and 
plantation of the crop and 
(2) for the preparation of the same. for 
the market. He says that it is also 
necessary to have land interspersed 
within the boundaries of the area culti- 
vated with plantation for the preserva- 
tion of the existing plantation. He 
urges that if the effect of the legisla- 
4ion is to control the working of the 
-tea plantation the leg:slation must be 
regarded as legislation with respect 
to Entry 52, List I. 

26. The learned counsel has 
drawn our attention ta various reports 
to show that the plartation is a self- 
contained unit of organisation. In Para 
1.11 of the Report of the Study Group 
for Plantation (Tea) itis stated: > 

*1.11 The cultivation and manufac- 
ture of tea donot exhaust the activities 
‘associated with tea plantations., A typi- 
cal plantation covers a wide area, 
having a large resident population in 
a number of settlements. Manage- 
ment of plantations involves construc- 
tion and maintenance oz roads and build- 


ings, running of hospitals, schools, 
and in a 


creches, and canteens, etc. 


II and Entry 42 of List IH. 


miniature form, transport and public 
health activities. In short, a planta- 
ee is a self-contained unit of organisa- 
on.” 
27. In the report of P. C. 
Borooah Committee on Tea Industry 
following measures were recommend- 


d: 

“1.18 Taking into consideration 
the difficulties faced by the industry 
because of Government enactments 
and in view of our recommendation in 
regard to the necessity for undertak- 
ing extensions of plantings to achieve 
the plan targets laid down by Govern- 
ment and the need for re-placement to 
increase foreign exchange earnings of 
the country, the Committee recom- 
mends that the following measures 
should be taken by Government — 

(i) The Central Government should 
take steps to convene a conference of 
all representatives of tea producing 
State Governments to frame a well-con- 
sidered policy in regard to land requir- 
ed for expanding tea production. 
Where land is proposed to be resumed 
by the State Governments concerned 


- the Tea Board should be taken into con- 


sultation. 

(ii) The principles underlying all 
resumption of land should be such as to 
ensure that tea estates should have 


enough land available for extensions 


and for other ancillary purpose for 
their viability and protection. Land 
within an estate should in no case be 
taken over as the integrity of estates 
must at all costs be maintained.” 

28. In the Second Five Year 
Plan while considering the question of 
exemption from ceilings one of the 
factors taken into account was the 
“integrated nature of operations, espe- 
cially ‘where industrial and agricultu- 
ral work are undertaken as a composite 
enterprise.” It was recommended that 
‘if these considerations are kept in 
view there would appear to be an ad- 
vantage in exempting the following 
categories of farms from the operations 
of ceilings which may be proposed. 

(1) tea, coffee and rubber planta- 
TION © in sudacadssoutsbewececens is : 

29. Tt seems to clear that 
the State has legislative competence 
to legislate on Entry 18, List II and 
Entry 42 List III. This power cannot 
be denied on the ground that it has 
some effect on an industry controlled 
under Entry 52, List I. Effect is 
not the same thing as subject-matter. 


2308 S. C. [Prs. 29-36] K. D. H. P. Co. v. State of Kerala (Sikri C. J) ALE. 


If a State Act, otherwise valid, has 
effect on a matter in List I it does not 
cease to be a legislation with ‘respect 
to an entry in List II or List IIL The 
object of Sections 4 and 5 seems to be 
to enable the State to acquire all the 
lands which do not fall’ within the 
categories (a), (b) and (c) of S. 4 (1). 
These provisions are really incidental 
to the exercise of the power of acquisi- 
tion. The State cannot be denied a 
power to ascertain what land. should 
be acquired by it in the public interest. 


_ _ 380... The case of Baijnath Kedai 
v. state of Bihar, (1970) 2 SCR 100 = 
(AIR 1970 SC 1436) relied on has no 
relevance. It was held 
that Entry 23 List II was subject to 
Entry 54 of the Union List and once a 
declaration was made and the extent 
laid.down, the subject of legislation 
to the extent laid became an exclusive 
subject for legislation by Parliament. 
The scope of Entry 52 of the Union 
List is slightly different. Once it is 
declared by Parliament by law to be 
expedient in the public interest to con- 
trol the industry, Parliament can legis- 
late on that particular industry and the 
States would-lose their power to legis- 
late on that industry. But this would 
not prevent the States from legislating 
on subjects other than that particular 
industry. _ l 
31. In Ch. Tika Ramji v. State 
of U. P., 1956 SCR 393 at p. 420 = (AIR 
1956 SC 676) Bhagwati, J., observed: 


“Industry in the wide sense of the 
term would be capable of comprising 
three different aspects: (1) raw 
materials which are an integral part 
of the industrial process, (2) the pro- 
‘cess of manufacture or production, and 
(3) the distribution of the products of 
the industry. The raw materials would 
be goods which- would be comprised 
in Entry 27 of List II. The process of 
manufacture or production would be 
comprised in Entry 24 of List II except 
where the industry was.a_ controlled 
industry when it would fall within 
Entry 52 of List I and the products of 
the industry would also be comprised 
in Entry 27 of List II except where 


they were the products of-the controll-- 


ed industries when they would fall 
within Entry 33 of List III. This 
being the position, it cannot be said 
that the legislation which was enacted 
by the Centre in regard to sugar and 
sugarcane could fall within Entry 52 of 


in that case. 


List I. Before sugar industry became _ 
a controlled industry, both sugar and 


‘Sugarcane fell within Entry 27 of List 


iI but, after a declaration was made iby 
Parliament in 1951 by Act LXV of 1951; 
Sugar industry became a controlled 
industry and the product of that in-. 
dustry viz., sugar was comprised :in 
Entry 33 of List III taking it out of 
Entry 27 of List IL” 


32. In Harakchand Ratanchand 
Benthia v. Union of India, (1970): 1 
SCR 479 = (AIR 1970 SC 1453) Tika 
Ram’s case (1956) SCR 393 = (AIR 
1956 SC 676) was referred to but the 
Court held that it was not necessary 
for the purposes of that case to at- 
tempt to define the expression “in- 
dustry” precisely or to state exhaus- 
tively all-its different aspects, ‘The 
Court observed: 

“But we are satisfied in the pre< 
sent case that the manufacture of gold 
ornaments by goldsmiths in India is a 
“process of systematic production” for 
trade or manufacture and so falls with- 
in the connotation of the word “indus- 


_try” in the appropriate legislative 
entries.” | 
33. In State of Maharashtra v. 


Madhavrao Damodar Patilchand, (1968), 
3 SCR 712 = (AIR 1968 SC 1395) the 
point was left open whether the State 
legislature had or had not the autho- 
rity to legislate adversely on matters 
falling within Entry 52, List I. 

34. None of these cases assist 
the petitioners. | 

35. The fact that the plantation 
is run as an integrated unit was strong- 
ly relied on but this cannot impinge 
upon and take away the. legislative 
power of the State in respect of List II, 
Entry 18. l . 

36. The Privy Council in 
Canadian Pacific Railway Co. v. At- 
torney General, 1950 AC 122 at pp. 123, 
140 dealing with a similar matter 
observed: l 


“But their Lordships can find 
neither principle nor authority to sup- 
port the competence of the Parliament 
of Canada to legislate on a matter 
which 
merated heads in Section 92 and cannot 
be brought within any of the enumerat- 
ed heads in Section 91 merely because 
the activities of one of the parties con- 
cerned in the matter have created a uni- 
fied system which is widespread and 
important in the Dominion.” , 


clearly falls within the enu- .. 
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37. The facts in that case are 
“pd out briefly in the headnote as fol- 
Ows: 


“The appellant, the Canadian 
Pacifice Rly. Co., whizh owned and 
managed the Empress Hotel in Victoria, 
British Columbia, whil2 not denying 
that the regulation of nours of work 
was ordinarily a matter of “property 
and civil rights in the province” under 
head 13 of Sec, 92 of the British North 
America Act, 1867, and accordingly 
within the legislative competence of 
the provincial legislature, contended, 
inter alia, that the company’s activities 
had become such an extensive and im-= 
portant element in the nacional economy 
of Canada that the Dominion Parlia- 
ment was entitled under the. general 
powers conferred by the first part of 
S. 91 of the Act of 1867 to regulate all 
the affairs of the company even where 
that involved legislating in relation to 
matters exclusively reserved to the pro- 
vincial legislatures by S 92.” 


38. It is not necessary to consi- 
der the situation where State legisla- 
tion on a topic in List II makes the 
control of industry by tne Union vir- 
tually impossible. No such question 
arises now. 

39. Coming now <o the question 
of repugnancy: The object of the Tea 
Act, 1953, is to provide for the control 
by the Union of the tea industry, in- 
cluding the control, in pursuance of the 
international agreement now:-in force, 
of the cultivation of tea in and the ex- 
port of tea from India Chapter II 
sets up a Tea Board. Seczion 10 sets out 
the functions of the Board. Broadly the 
duty of the Board is ta promote by 
such measures as it thinks fit the deve- 
lopment under the control of the Cen- 
tral Government of tea industry. Mea- 
sures contemplated are listed in sub- 
section (2) as follows: 

(2) Without prejud:ce to the gene- 
rality of the provisions of sub-sec. (1), 
the measures referred to therein may 
provide for — 

(a) regulating the production and 
extent of cultivation of tea; | 

(b) improving the cuality of. tea; 

(c) promoting co-operative efforts 
among growers and menufacturers of 
tea; - , 

(d) undertaking, assisting or en- 
couraging scientific, technological and 
economic research and maintaining or 
assisting in the maintenance of demons- 


tration farms and manufacturing sta- 
tions; ; 

(e) assisting in the control of in- 
sects and other pests and diseases af- 
fecting tea; 

(£) regulating the sale and export 
of tea; 

_  (g) training in tea tasting and fix~ 
ing grade standards of tea; 

(h) increasing the consumption in 
India and elsewhere of tea and carry~ 
ing on propaganda for that purpose; 

(i) registering and licensing of 
manufacturers, brokers, tea waste deal- 
ers’ and persons engaged in the busi- 
ness of blending tea; 

(i) improving the marketing of tea 
in India and elsewhere; 

(k) collecting statistics from gro- 

wers, manufacturers, dealers and such 
other persons as may be prescribed on 
any matter relating to the tea indus- 
try; the publication of statistics so col- 
lected or portions thereof or extracts 
therefrom; 
. (1) securing better working condi~ 
tions and the provisions and improve- 
ment of amenities and incentives for 
workers; 

(m) such other matters as may be 
prescribed.” 

40. Chapter III contains provi- 
sions to enable control to be exercised 
over the extension of tea cultivation. 
Section 15 (1) (a) proceeds on the basis 
that land which is planted with tea can 
be compulsorily acquired for in that 
eventuality the owner of the tea estate 
in which such land is situated is per- 
mitted te apply to the Board for per- 
mission to plant tea on land not planted 
with tea. Tea Act does not prohibit 
Nea sale or compulsory acquisi-~ 

ion. 


Ar We may mention that no- 
body has challenged the validity of the 
Tea Act and we are proceeding on the 
basis that the Act is valid. In this con- 
nection entry 14 of List I (......... imple- 
menting of treaties......... ) may be kept 
in mind. If the Act is within the com- 
petence of Parliament and the impugn- 
ed Act is within the competence 
of the State the petitioners must 
show that the impugned Act is 
repugnant to the Tea Act but we 
can see no conflict between the provi- 
ao of the impugned Act and the Tea 

ct. 

42. In Paresh Chandra Chat- 
terjee v. The State of Assam, (1962) 3 
SCR 88 = (AIR 1962 SC 167) the vali- 
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dity of Assam Land (Requisition and 
Acquisition) Act, 1948 was challenged 
partly on the ground that it was ultra 
vires the State Legislature insofar as 
it provided for the requisitioning and 
acquisition of tea estate. As it was a 
pre-Constitution Act and there was no 
Federal Law then declaring that the 
development of tea industry was ex- 
pedient in the public interest, the Act 
was held to be constitutionally valid. 
The Court then examined the question 
whether the impugned Act would con- 
tinue in force under Art. 372 of the 
Constitution in face of the Tea Act of 
1953. This Court held that the impu- 
gned Act provided only for requisition 
or acquisition of lands in public interest 
and it had nothing to do with tea indus- 
try. After examining'the scheme of 
the Act, Subba Rao J., observed: 


“It is, therefore, manifest that the 
Tea Act is mainly concerned with the 
development of the tea industry, and 
‘it has nothing to do with the requi- 
Sition or acquisition of lands, though 
the said lands may form part of a tea 
estate or used for purposes incidental 
to the tea industry. Indeed, S. 15 (1) 
(b) of the Tea Act provides for the con- 
tingency of a part of a land on which 
tea is planted being compulsoril y acqu- 
ired under the provisions of the Land 
Acquisition Act, 1894 (Act I of -1894) 
or by any other law for the time being 


in force and no longer carries tea. In - 


such an event, the said section autho- 
rises the owner of the tea estate in 
which such land is situate to apply to 
the Board for permission to plant tea 
on land not planted with tea. The Tea 
Act, therefore, not only does not ex- 
pressly prohibit the acquisition of any 
land, but also in express terms pro- 
vided for the replacement of the area 
acquired by other land for the purpose 
of tea plantation.” 

“A comparative study of both the 
Acts makes it clear that the two Acts 
deal with different matters and were 
passed for different purposes.” 

43. It was said that there is 
conflict because it is the Tea Board and 
not the Land Board, which shculd de- 
termine what land is necessary for the 
efficient working of the plantation but 
Parliament has not chosen, even if it 
could, to say so. 

44. For the reasons mentioned 
above we have come to the conclusion 
tħat the State Legislature was compe- 


A.I. R. 


tent to enact the impugned Act ‘and 
that it is not repugnant to the Tea Act. 

45. Coming to the second point, 
namely, whether the impugned Act is 
protected from challenge under Arti- 
cle 31A of the Constitution, three points 
arise out of the contentions of the ` par- 
ties: (1) Do the lands acquired 'fall 
within the expression “janmam right” 
in Art. 31A (2) (a) (i)? (2) If not, do 
they fall within the expression ttes- 
tate” as defined in Art. 31A (2)?'and 
(3) If not, do any of the lands : fall 
within the lands described in Art. 31A 
(2) (a) (iii)? Article 31A (2) may be 
Set out for the sake of convenience. 

46. “31A (2) In this article, — 

(a) the expression “estate” shall, 
in relation to any local area, have the 
same meaning as that expression or its 
local equivalent has in the existing. law 
relating to land tenures in force in that 
area and shall also include — 

‘(i) any jagir, inam or muafi .or 
other similar grant and in the States 
of Madras and Xerala, any J anmam. 
right; 

(ii) any land held under ryotwari 
settlement; 

(iii) any land held or let for pur- 
poses of agriculture or for purposes 
ancillary theretc, including waste land, | 
forest land, land for pasture or sites of 
buildings and otner structures occupied 
by cultivators of land, agricultural 
labourers and village artisans: 

(b) the expression rights”, in ' re- 
lation to an estate, shall include any 
rights vesting in a proprietor, sub-pro- 
prietor, under-proprietor, tenure-holder 
(raiyat, under-raiyat) or other interme- 
diary and any rights or privileges ` in 
respect of land revenue.” | 

© AT, Dealing with the first point 
there is no doubt that the Poonjar Raja 
was a janmi when the First Concession ` 
was granted to the predecessor-in-in- 
terest of the petitioner, and if nothing 
had transpired after that the whole 
lands would have fallen within ‘the 
expression ‘janmam right’, But ‘the 
Royal Proclamation. dated September 
24, 1899, changed the situation. The 
Poonjar Chief surrendered certain rights 
which he had been exercising over :the 
tract known as Anjanad and Kannan 
Devan Hills. What is the effect of this 
surrender? According to the learned 
Advocate-General, the janmam rights 
still subsisted and instead of the Poon- 
jar Chief H. EH. the Maharaja became 
the janmi. 


1972 


48. The nature of ‘janmam right’ 
has been examined by this Court pre- 
viously in Kavalannara Kottarathil Ko- 
chuni v. State of Madras. (1960) 3 SCR 
887 = (AIR 1960 SC 1080) Subba Rao, 
J., as he then was, speaking for 
Court, observed: 

“Under the definition, any janmam 
right in Kerala is an “estate”. A jan- 
mam right is the freeho-d interest in a 
property situated in Kerala. Moor in 
his “Malabar Law and Custom” des- 
cribes it as a hereditary proprietorship. 
A Janmam interest may, therefore, be 
described as “proprietary interest of a 
landlord in lands”, and such a janmam 
right is described as “estate?” in the 
Constitution. Substituting ‘“janmam 
right” in place of “estate”-in cl. 2 (b), 
the “rights” in Art. 31A (1) (a) will in- 
clude the rights of a proprietor and 
subordinate tenure-hold2=rs in respect 
of a janmam right. It follows that the 
extinguishment or modification of a 
right refers to the rights 
proprietor or a subordinate tenure-hol- 
der in respect of a janmam right. A 
proprietor called the 
subordinate tenure-hold2r has certain 
defined rights in a “janmam right”. 
Land-tenures in Malaber are establi- 
shed by precedents or immemorial 
‘usage, Janmam right is a freehold in- 
terest in property and tne landlord is 
called “janmi”. He can create many 
subordinate interests or tenures there- 
in”. . -. ¥ A 

49. In the Travancore Land 
Revenue Manual Volume 4 it is stated: 


"t9, A Janmi differs from such land- 
lords in that he does not derive his 
title to lands from the Sircar & e. . His 
title to the Janmam lands is inherent. 


12. Janmam lands are precisely 
what are in Europe called allodial pro- 
perties as contra-distirguished .from 
feudal, 

13. It must be clear from what has 
been stated that all the lands: in the 
Travancore belonged to a body of jan- 
mis. There are no lands that do not 
belong to some janmi or other. 


14. Be it remembered that the Sir- 
car itself is one of these janmis, it hav- 
ing come to possess jarmam lands by 
gift, purchase, escheat, confiscation and 
other ways, It is only a great janmi, 
great in the sense that ivs Janmam pro- 
perty is extensive. 


the 


of a 


janmi or his. 


. a 
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15. If any person wants land in 
Travancore, he must obtain it from, 
and hold it of, some one of the body 
of janmis, i.e. from the Sircar, which 
is the Chief Janmi, or from some other 
Janmi.” (Sir T. Madava .Row’s Memo.) 


50. In Mr: Kunhiraman Nair’s 
Memo on Land Tenures it is stated: 


“At present the Sircar is the largest 
Janmi in. the State. The Janmam lands 
of all the petty Rajas subdued in the 
last few centuries and of several Mada- 
mpies, have lapsed to the State, and 
other causes such as escheat &e, have 
tended to increase the extent of the 
Janmam possession of the Sirear. About 
three-fourths of the whole land in the 
State belong on Janmam to the Sircar, 
the remaining one-fourth being distri- 
buted among the classés mentioned in 
para 32.” 


51. Tt is interesting to note that 
in certain parts of Madras Janmam 
rights existed and the Government 
lands were called government janmam 
lands. (See Government Order No. 1902 
Revenue dated November 1, 1926). Para 
3 of that order deals with the janmam 
estates and reads as under: ' 


“3. Janmabhogam.—Paragraph 11 of 
the Board’s Proceedings - Lands have 
hitherto been deseribed as —~ l 


(a) Government Janmam, i. e. lands 
which are held directly from the Gov- 
ernment and on which taram assess- 
ment and’ janmabhogam are paid to 
the Government and 


(b) private janmam, i. e. lands 
which are held directly from the Gov- 
ernment and on which taram assess- 
ment but not janmabhogam is paid to 
the Government.” 


52. It seems to us that on the 
material placed before us it is difficult 
to resist the conclusion that the lands 
in dispute fall within the expression 
“janmam right”. If, as stated in Tra- 
vancore Land Revenue Manual Vol. IV, 


_there are no lands that do not belong 


to a Janmi and the Sircar becomes a 
Janmi by gift, escheat, confiscation or 
otherwise, the effect of the Royal Pro- 
clamation of 1899 must be that the 
Sircar became the Janmi. We are not 
concerned here with lands which were 
held by the Full Bench of the Kerala 
High Court in Sukapuram Sabhayogam 
v. State of Kerala, AIR 1963 Kerala 
101 to ba held under Ryotwari tenure 
after the introduction of the Ryotwari 


ww, 
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Settlement in the Malabar area of 
Kerala State. 


53. Assuming that the Iands do 
not fall within ‘Janmam Right’, we 
may now deal with the second point: 
In the ‘Travancore Land Revenue 
‘Manual; Vol. ITI, Revise Edition, 1936, 
Registered Lands are described as fol- 
lows: ; 

“Registered lands are lands regis- 

tered in the revenue accounts as held 
by or granted to individuals, families, 
corporations or institutions, and com- 
prise all the different kinds of tenures 
bearing ’ either . the full assessment 
wholly or partially free of assess- 
ment. These lands comprise not 
only the areas brought under cada- 
stral survey but include also cof- 
fee tea, rubber and other estates, 
- cardamom gardens and other special 
grants outside the limits of cadastral 
survey.” l . 
The Registered Lands: include, inter 
alia, (a) Pandaravaka lands and (b) Jan- 
mam lands. Regarding Pandaravaka 
lands it is stated: 


-  *Pandaravaka or Sirear lands are 
lands of which the State is the landlord 
or the Jenmi -and whatever rights 
which vest in the ryots are derived 
from the- Sircar.” | - 
Kanan Devan Hills Concession is dealt 
with under this heading, ie. Pandara- 
vaka Lands. 

54. The Janmam lands are dealt 
with as follows: - 

"19. Definition. — Jenmom land is 
defined in the Jenmi and Kudiyan 
Regulation, V of 1071 as “land (other 
than Pandaravaka, Sripandaravaka, 
Kandukrishi or Sircar Devaswom land, 
recognised as such in-the Sircar ac- 
counts) which is either entirely exempt 
from Government tax or if assessed to 
public revenue, is subject to Rajabho- 
gam only, and the occupancy right in 
which is created for a money consi- 
deration (Kanom) and is also subject to 
the payment oz Michavaram or custo- 
‘mary dues and the payment of the re- 
newal fees. “This definition is intend- 
ed for the purposes of the Regulation, 
which regulates the relations between 
Jenmis and their Kanapattom tenants. 
A Jenmi has not only Kanapattom te- 
nants but has other tenants as well 
holding on Adima, Anubhogam, Thiru- 
vulam and similar other tenures and 
the Regulation is not concerned with 
‘the latter class of tenants in whose 


“venue accounts. 


case the ordinary law of landlord and 
tenant is applicable. Revenue law, on 
the other hand, makes no distinction 
between a Kanapattom tenant andi a 
non-Kanapattom tenant if he holds 
under a Jenmi recognised in the | re- 
Hence for revenue 
purposes, Jenmom lands are lands that 
are entered in the revenue accounts 
under the heads of Devaswomvaka, 
Brahmaswomkava and Madampimar- 
vaka that is to say a land to’ be 


classed as Jenmom land should 
have been recognised as suchi in 
the revenue accounts. The - mere 


circumstance that a land belongs ` 
to a Jenmi does not bring it under Jen- 
mom tenure and conversely the mere 
fact that Jenmom land is absolutely 
transferred to a non-Jenmi does | not 
any the less detract from its original 
character. Jenmom lands are _allodial. 
properties and the proprietary right in 
them is considered as inherent in: the 
eh ae and not derived from ; the 
ate.” i | 


55. It thus appears that ‘the 


‘State grants like Kanan Devan Hills 


Concession and Ten Square Miles Con- 
cession, and Munro Lands, were treated 
under the heading ‘Pandaravaka Lands’, 
l.e. lands belonging to the Sircar. | 

56. The case of Pandaravaka 
Jands from the erstwhile State of 
Cochin was considered by this Court in 
Purshothaman Nambudiri v. State of 
Kerala, (1962) Supp 1 SCR 753 = (AIR 
1962 SC 694). Some of the lands in 
dispute there were classified by ‘the 
land records maintained by the State 
as Pandaravaka holdings while the re- 
maining lands were classified as Pur- 
avaka holdings. The petitioner there 
claimed that the lands did not consti- ` 
tute an ‘estate’ under Art. 31A (2): (a). 
His case was that as regards Pandara- 
vaka lands he was liable to pay rent to 
the State calculated as' a proportion of 
the gross yield of the properties ‚and 
the lands held by him as tenant under 
the State could not be an estate. It ‘was 
further contended that he was not an 
intermediary between the State ‘and 
the tiller of the soil and therefore: the 
lands did not come within the purview 
of Art. 31A (2) (a). Under clause 13 of 
the proclamation dated March 10, 1905, 
the holders of Pandaravaka Verumpat- - 
tom tenure acquired full rights to, the 
soil of the lands and held them subject: 
to the liability to pay State assessments. 
This Court, by majority, held that, the 
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holders of land held as Pandaravaka 
Verumpattom were proprietors of the 
lands and held the lands subject to the 
liability to pay the assessment to the 
State, and therefore Pandaravaka Ver- 
umpattom could be regerded as local 
equivalent of an estate under cl. (2) of 
Art. 31A. | 
57. Gajendragadkar, J., as he 
then was, speaking for the Court, ob- 
served: m : 
“Tt seems to us that the basic con- 
cept of the word testate” is that the 
person holding the estaze should be 
proprietor of the soil and should be in 
direct relationship with the State pay- 
ing land revenue to it except where it 


is remitted in whole or in part. If 


therefore a term is used or defined in 
any existing law in a lecal area which 
corresponds to this basic concept of 
testate” that would be the local equiva- 
Tent of word “estate” in that area. It 
is not necessary that there must be an 
intermediary in an estate before it can 
be called an estate within the meaning 
of Art. 31A (2) (a); It is true that in 
many cases of estate such intermedi- 
aries exist, but there arə many holders 
of small estates who cultivate their 
lands without’ any intermediary what- 
ever. It is not the presence of the in- 
termediary that determines whether a 
particular landed property is an estate 
or not; what determines the character 
of such property to be an estate is whe- 
ther it comes within the definition of 
the word “estate” in the existing law 
in a particular area or is for the pur- 
pose of that area the local equivalent 
of the word “estate” irrespective of 
whether there are intermediaries in 
existence or not.” 


58. It seems that if it is held 
tħat the land does not fall within the 
expression ‘janmam right’ it may pos- 
sibly be covered by the decision of 
this Court in Purshothaman Nambu- 
diri’s case, (1962) Supp 1 SCR 753 = 
(AIR 1962 SC 694) but as arguments 
were not addressed to us on this point 
we do not express our final opinion. 


- 59. The next question which 
arises is: If the lands acquired by the 
impugned Act are an estate, is the im- 
pugned Act a law for e-fecting agrarian 
reforms? Section 9 of the impugned Act 
envisages three purposes: 

(1) reservation of lands for 
motion of agriculture; 


pro- 


(2) reservation of land for the wels _ 
fare of agricultural population; 

(3) assignment of remaining lands 
to agriculturists and agricultural labou- 
rers. 

. 60.- - Do the first two purposes 
fall within the concept of agrarian re- 
forms? | 

61. Flood control and preven- 
tion of erosion are undoubtedly of 
great importance for promoting agri- 
culture and yet it was held by this 
Court in Dy. Commr. and Collector, 
Kamrup v. Durga Nath Sarma (1968) 
1 SCR: 561 = (AIR 1968 SC 394) that 
the Assam Acquisition of Land for 
Flood Control and Prevention of Ero- 
sion Act had no relation to agrarian re- 
forms, land tenure or the elimination 
of intermediaries. Acquisition for hous- 
ing scheme and slum clearance in ‘the 
city of Madras, though of great social 
and economic importance, was not 
included in the concept of agra- 
rian reform by this Court in P. 
Vairavalu Mudaliar v. Special De- 
puty Collector, Madras (1965) 1 
SCR 614 = (AIR 1965 SC 1017). But.a 
wide meaning was given to the concept 
in Ranjit Singh v. State of Punjab 
(1965) 1 SCR 82 at p. 94 = (AIR 1965 
SC 632). The transfer of Shamlat deh 
owned by the proprietors to the village 
Panchayat for the purpose of manage- 
ment in the manner stated in the Con- 
solidation of Holdings Act and confer- 
ment of proprietary rights in respect of 
lands in the Abadi deh was treated as 
effecting agrarian reforms. Hidayatullah 
J., as he then was, observed: 

"The scheme of rural development 
today envisages not only equitable dis- 
tribution of land so that there is no 
undue imbalance in society resulting in 
a landless class.on the one hand and a 
concentration of land in the hands of 
a few on the other, but envisages also 
the raising of economic standards and 
bettering rural health and social con- 


ditions. Provisions for the assignment 
of lands to village Panchayat for the 
use of the general community, or for 


hospitals, schools, manure pits, tanning 


_ grounds etc. enure for the benefit of 


rural population must be considered to 
be an essential part of the redistribu- 
tion of holdings and open lands to 
which no objection is apparently taken. 
If agrarian reforms are to succeed, mere 
distribution of land to the landless is 
not enough. There must be a proper 
planning of rural economy and condi- 
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tions’ and a body like the village Pan- 
chayat is best designed to promote rural 
welfare than. individual owners of 
small portions of lands.” - 


62. The:definition of “common 
purpose” is reproduced below for con- 
venience: 

““Common purpose” means 
purpose in relation to any common 
need, convenience or benefit of the vil- 
lage and includes the following pur- 
poses: . 


` (i) extension of the village Abadi: 


(ii) providing income for the Pan- 


chayat of the village concerned for the 
benefit of the village community. `. 


(iii) village roads and paths: vil- 
lage drains; village wells, ‘ponds or 
tanks; village water courses or water 
channels; village bus stands and wait- 
ing places; manure pits;; hada rori: 
public latrines; cremation and burial 
grounds; panchayat ghar; Janj Ghar, 
grazing grounds; tanning places: mela 
grounds; public places of religious or 
charitable nature: and 


(iv) schools and play-grounds, dis- 

pensaries, hospitals and institutions of 
like nature, water-works or tube-wells 
whether such schools, play-grounds, 
dispensaries, hospitals, institutions, 
water-works or tube-wells may. be 
managed and controlled by the State 
Government or not.” 
We are bound by the judgment. What 
are the implicazions of this judgment? 
All the purposes mentioned above were 
held to be comprised within the con- 
cept of agrarian reform. 

63. It is urged that the- word- 
ing of the first two purposes in S. 9 is 
too wide. But if we look at the defi- 
nition of “common purpose”, which 
was sustained by this Court in Raniit 
Singh’s. case, (1965) 1 SCR 82=(AIR 
1965 SC 632), it shows that the pur- 
poses sustained thereby would come 
under either the expression “promotion 
of agriculture” or “welfare of agricul- 
tural population” in S. 9. Indeed some 
' would fall under both. For instance, 


reservation of lands for manure pits, | 


water-works or wells, village water 
- courses or water channels and grazing 
grounds would promote agriculture: 
schools and play-grounds, dispensaries, 
public latrines etc. would be for the 
welfare of agriculturists, . 


64. If the State were -to use 
lands for purposes which have no 


any 


direct connection with the promotion 
of agriculture or welfare of agricul- 
tural: populaticn the State could be 
restrained from using the lands for 
those purposes. Any fanciful connec- 
tion with these purposes would ‘not be 
enough. 


65. Tt seems to us that if we 
read these two purposes to mean that 
these include only “common purposes”, 
which were sustained by this Court and 
Purposes ‘similar thereto it would be 
difficult to say that they are noti for 
agrarian reform, In a sense egrarian re- 
form is wider .than land reform! -Tt 
includes besides land reform something 
more and that something more is illus- 
trated by the ` definition of “common 
purpose”, which was sustained by !this 
Court in Ranjit Singh’s case, (1965) 
1 SCR 82 = (AIR 1965 SC 632). | 


66. In State of Uttar Pra-~ 
desh v.. Raja Anand, (1967) 1. SCR' 362 
at p. 372 = (AIR 1967 SC 661)! the , 
acquisition of a grant in the nature of 
Jagir was upheld. It was observed: 


“Mr. A. K. Sen further urges that 
the acquisition of the estate was not for 
the purposes. of agrarian reforms. be- 
cause hundreds of square miles of 
forest are sought to be acquired. ‘But 
as.we have held that the area in dis- 
pute is a grant in the nature of Jagir 
or inam, its acquisition like the acqui- 


Sition of all Jagirs, inams, or similar 


grants, was a necessary step in the ‘im- 
plementation of the agrarian reforms 
and was clearly contemplated in Arti- 
cle 31-A.” i 


67. These observations must be 
understood in the light of the provi- 
sions of the Uttar Pradesh’ Zamindari 
Abolition and Land Reforms Act, 1950, 
for the impugned Act in that case (U. 
P. Act No. t of 1964) had amended 
Section 3 (8) of that Act of 1950. ‘This 
grant in the nature of the jagir stood 
in the same fosition as all the ‘big 
zamindaris and jagirs in Uttar Pra- 
desh. It has never been urged that 
the Act of 1950 was not a measure of 
agrarian reform. l | 


68. The third object — settle~ ‘| 
ment of agriculturists and agricultural 
labour — it seems to us, is clearly 
covered by the expression “agrarian 
reforms”, The main object of agrarian’ 
reforms has been to acquire excess 
land and settle landless labourers 
and agriculturists, 
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69. We are accordingly of the 
opinion that the three purposes — the 
first two read as we have indicated — 
are covered -by the expression “agra- 
rian reform” and the legislation is pro- 
tected from challenge by Article 31-A. 

70. In the result the petition 
fails and is dismissed, but there. will 
be no order as to costs. 

Petition dismissed. 


\ 





. ‘ATR. 1972 SUPREME COURT 2315 — 
(V 59 C 442) = | 
ii 1972 TAX. L. R. 356 
(From: Calcuita)* 
K. S. HEGDE AND A. N. 
GROVER. eJ. 
M/s. Karnani Properties 
pellant` (In both the Appeals) 
Commissioner of Income-tax 
Bengal. Calcutta. Respondent. 
the Appeals). . 
Civil Appeals Nos. 1874 and 1875 of 
-1968, D/- 27-8-1971. 


= Income Tax Aet (1922), S. 66 (1) — 
- Reference — The power of the High 
Court in dealing with a Reference under 
Section 66 is very limited — It must take 
the fact as stated in the statement of the 
case unless the question whether the find- 
ings of the ‘Tribunal are vitiated 
for one or the other of the reasons re- 
cognised by law is before it — Case law 
discussed. (Para 9) 


Thus, where the Tribunal on evidence 
before it has come to the conclusion that 
the assessee has two independent sources 
of income and on the basis of that finding 
št has referred certain auestions to the 
High Court under Section 66 (1). the 
High Court has no jurisdiction to reap- 
preciate the evidence on record and to 
come to a conclusion that the assessee 
has only one source of income and not 
two as found by the Tribunal. 

(Paras 12, 13) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 70 (V 55) = 
66 ITR 596. Commr. of Income- 
tax, Bombay City v. N ational 
Storage Pvt. Ltd. 

71964) ATR 1964 SC 1389 (V 51) = ` 
51 ITR 353.. Sultan Bros. Pvt. Ltd. . 
Bomhay v. -Commr. oł Income- 

_ tax. Bombay City i 13 

(1953) AIR 1953. SC 516 (V 40) = : 
94 ITR 488. Kshetra Mohan 
Sannvasi Charan Sadhukhan v. 


——<$< << — 
"I. T. Ref. No. 20 of 1963. D/- 16-6-1967 
—Cal.) 


10/10/E310/71/RGC 


Ltd., Ap- 
v: The 
West 


- murthi, 


(In both | 


Karnani Properties Ltd. v. I. T. Commr.. W. B. [Prs. 1-5} S. C. 2315 


Commr. of Excess Profits Tax. | 

West Benval i 13 
(1930) 15 Tax Cas 266 = 1930 AC 

432, Salisbury House Estate 

Ltd. v. Fry 10 
(1921) 7 Tax Cas 517 = (1921) 1 AC 

1, Governors of the Rotunda 
- Hospital Dublin v. Coman. chy 


Mr. M. C. Chagla, Sr.. Advocate. 
(M/s. A. N. Sinha. P. K. Chatteriee and 
Rathin Das. Advocates. with him). for 
Appellant (In both Appeals); Mr. S. C. 
Manchanda. Sr. Advocate. (M/s. J. Rama- 
R. N. Sachthey and B. D. 
Sharma. Advocates. with him). for Res- 
pondent (In both Appeals). 

The Judgment of the Court was 
delivered by . 


HEGDE, J.:— These appeals bv 
eertificate arise from the decision of the 
High Court of Calcutta in Income Tax 
Reference No. 20 of 1963 on its file. 
That was a Reference under Section 66 (1) 
of the Income-tax Act. 1922 (to be here- 
inafter referred to as ‘the Act’). made 
by the Income-tax Appellate Tribunal. 
B’ Bench, Calcutta. The auestion re- 
ferred to the High Court for its opinion 
reads thus: 


‘Whether on the facts and in the 
circumstances of the- case. the Tribunal 
was justified in holding that the services 
rendered to the tenants. by supplving 
electrical energy. hot and cold water 
and maintenance of lifts and other ameni- 
ties. constituted a business activity of 
the assessee and as such the income 
arising therefrom was assessable under 
Section 10 of the Income-tax Act. 1922.” 

2. The High Court came to the 
conclusion that the income in question 
is income from property and as sueh is 
assessable under Section 9 of the Act: 
that being so, the same cannot be asses- 
sed under Section 10. In the result it 
answered the question in the nagative and 
in favour of the Department. 


3. The assessment years with 
which we are concerned in these appeals 
are 1956-57 and 1957-58, the correspond- 
ing accounting periods being the calendar 
years 1955 and .1956: 


A. The facts as set out in the 


statement of the case submitted by the 


Tribunal are as follows: 


5. The assessee company owned 
house properties, popularly known as 
Karnani Mansion in Park Street, Calcutta. 
The said Karnani Mansion consists of 
numerous residential flats and over a 
dozen shop premises. All those were let 
out to different tenants on a monthly 
rental basis, The tenants in respect of each 
of the flats and shops let out had to make 
a monthly payment which included 
charges for electric. current for use of 


” 
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lifts, for the supply of hot and cold water 
for the arrangement for scavanging for 
providing watch and ward facilities as 
well as other amenities. 
further found that the assessee company 
‘purchases from the Calcutta Electric 
Supply Corporation high voltage A. C. 
current in bulk, converts the same into 
low voltage A. C. current in the Com- 
pany’s own power. house within the 
premises and supplies the power to its 
tenants. It also maintains a separate 
water pump-house and a boiler for the 
supply of hot and cold water to the ten- 
ants, The company further provided for 
_ the benefit of tenants. Electric lifts work- 
ing day and night. The further finding 
of the Tribunal was that. for all these 
purposes the assessee company maintains 
a large number of permanent staff: No 
question under Section 66 (1) or S. 66 (2) 
was sought challenging the correctness of 
the findings referred to earlier. The 
question submitted to the. High Court 
proceeded on the basis that the facts 
found by the Tribunal are correct, 


6. The total collection from ‘the 
tenants made by the assessee in ace 
cordance with the terms of the agree- 
ment between the tenants and the as- 
Sessee was Rs. 5,53,541/- during the ac- 
counting year 1956 and Rs. 5,59,145/- 
during the accounting year 1957. 
assessee company claimed before the In- 
come-tax Officer that the entire receipts 
should be treated as income from busi- 
ness jnasmuch as the company had been 
formed for carrying on the business of 
letting out flats and shops. The Income- 
tax .Officer while rejecting the assessee’s 
contention, split the receipts into two 
parts, one part of the receipt he treated 
as the rent received by the assessee and 
the remaining part he treated as income 
from other sources taxable under S. 12. 
The total amount of the latter category 
as allocated by the Income-tax Officer 
was Rs, 1,32,456/- in the assessment year 
1956-57 and Rs, 1,32,568/- in the assess- 
ment year 1957-58. It may be noted that 
even according to the Income-tax Officer 
the entire receipt was not assessable under 
Section 9 

T7. In the appeal before the Ap- 
pellate Assistant Commissioner the only 
controversy was whether the receipt held 
by the Income-tax Officer as income from 
other source should-have been held to be 
income from business. Neither the Re- 
venue nor the assessee contended that the 
Same was assessable under ‘Section 9 nor 
was there’ any dispute as regards that 
part of the receipt which was brought to 
tax under Section 9. The Appellate As- 
sistant Commissioner rejected the conten- 
tion of the assessee and affirmed the deci- 
sion of the Income-tax Officer. 

8. Aggrieved by the decision of 
the Appellate Assistant Commissioner the 


The Tribunal. Offi 


The ~ 


A. I. R. 
assessee took up the matter in appeal to 
the Income-tax Appellate Tribunal, chal- 
lenging the finding of the Income-tax 
cer as well as the Appellate ÅAS- 
sistant Commissioner as to the true cha~ 
racter of that part of the receipts which 
had been brought to tax by the Income 
tax Officer under Section 12. The assessee 
contended that the said amount should 
have been assessed under Section 10 and 
the Department’s case was that the, In- 
come-tax Officer had rightly assessed’ the 
same under Section 12. Neither the! as 
SesSee nor the Department contended: be= 
fore the Tribunal that the same wasi as- 
Sessable under Section 9. The Tribunal 
accepted the contention of the assessee 
that the amount in question is assessable 
under Section 10. Thereafter at the: in~ 
stance of the Department the question 
Set out earlier wag referred to the High 
Court of Calcutta for its opinion. p 


9, The High Court of Calcutta 
did not accept the contention of the De- 
partment that the amount in question is 


“assessable under Section 12 of the Act, 


On the other hand, it came to the con- 
clusion that the same was assessable 
under Section 9 of the Act. As seen ear- 
lier the Department had all along pro- 
ceeded on the basis that that amount was 
not assessable under Section 9 of the Act. 
If the Department had sought to assess 
that amount under Section 9. it was open 
to the assessee to claim the allowances 
to which it was entitled under Section 9, 
The Department having all along pro- 
ceeded on the basis that the income : of 


the assessee was income from two dif 
ferent sources. should not have been 
allowed to change its case. The High ` 
Court opined that some of.the facts 


found by. the Tribunal are not correct. 
That finding was arrived at on reapprai- 
sal of the evidence on record. As 
seen earlier the question whether’ the 
findings of fact reached by the Tribunal 
were vitiated for any reason was nof 
before the High Court. The Jurisdiction 
of the High Court in dealing with a Re- 
ference under Section 66 is a very 
limited one. It must take the fact as 
Stated in the statement of the case unless 
the question whether the findings of the 
Tribunal are vitiated for one or the other 
of the reasons recognised by law is be- 
fore it. It may be that the Income-tax 
Officer. the Appellate Assistant Com- 
missioner as well as the Tribunal erred 
in holding that the income with which 
we are Concerned in these appeals came 
from two different sources but then that 
question was foreign to the proceedings 
before the High Court. The High Court 
had to accept the facts as found by the 
Tribunal and should have answered the 
question referred to it on the basis of 
these facts. 
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10. From the facts found bv the 
Tribunal it follows that the services 
rendered by the assessee to its tenants 
were the result of its activities carried 
on continuously in an organized manner 
with a set purpose and w:th a view to 
earn profits. Hence those activities have 
to be considered as business activities. In 
this connection Mr. M. C Chasla. the 
learned Counsel for the assessee invited 
our attention to the decision of the House 
of Lords in Salisbury House Estate Ltd. 
vy. Fry, (1930) 15 Tax Cas 266. The facts 
of that case are as follows: . ` 


11.- The Appellant Company was 
the rated occupier of a large block of 
buildings let to tenants Ev rooms and 
by suits of rooms as unfurnished offices. 
The Company had no other business ex- 
cept the letting out and management of 
the one property. In addition to _ the 
rents for the offices the Company derived 
profits from its tenants in connection 
with the provision of lighting, cleaning 
caretaking and other services. and ad- 
mitted that liability to ircome-tax under 
Schedule D. arose with regard to such 
profits. The Crown contended that the 
Company was in respect of all its acti- 
vities carrying ona trade and that ac- 
cordingly in computing its profits for 
the purposes of assessmerts under Sche- 
dule D. it was necessary to take into ac- 
count all its receipts. including receipts 
from rents. an allowance being made for 
the amount of the assessments under 
Schedule A (Schedule dealt with rents 
of properties). Assessments under Sche- 
dule D (which includes business) were 
made upon the Company on this basis. 


The facts found were that the Appellant - 


the main 
acauisition. 


Company was a Company. 
objects of which were 

development. management. leasing and 
letting of land. and property. Its pro- 
perties were for the mos: part shops and 
blocks of offices and of flats in London, 
let unfurnished to tenanzs. The larger 
blocks of offices, etc, cortained lifts, the 
liftman being provided by the Company. 
The Company also prcvided cleaning. 
heating, lighting and caretaking services 
in respect of which additional charges 
were made. The Compenv admitted_ its 
liability to income-tax under Schedule 
D. in respect of profits arising from such 
additional charges levied for the services 
rendered. The Crown contended that the 
Company was carrving on a trade namely 
the letting of accommodation and pro- 
vision of various services and that in 
addition to the profits assessed under 
Schedule A in respect of the property 
in the premises the Company made a 
further profit by the use? of the premises 


as a commercial enterprise and hence the | 


assessabl2 to income-tax 
The House of Lords held 


Company was 
under Sch. D. 
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that the Company’s liability in respect of 
the rents was covered by the Sch. A 
assessments. and the rents could not be 
brought into the computation of any 
liability under Sch. D. In the course of 
the judgment, Lord Macmillan (at p. 329 
of the Report) observed: 


“It is necessary. however. to make 
ft quite clear that the income from pro-« 
perty which is taxable under. and only 
under, Schedule A is income derived 
from the exercise of property rights pro: - 
perly so called. j 


Property is regarded as yielding in=« 
come from the exercise by the  pro- 
prietor of the right either of himself 
with the possession by letting his pro- 
perty to tenants. The owner of pro- 
perty may make profit out of it in other 
ways and by doing so he may ‘render 
himself liable to taxation under Sch. D. 
The case of Governors of the Rotunda 
Hospital. Dublin v. Coman. (1921) 1. A.C. 
1, is an excellent example. There as Lord 


Chancellor Lord Birkenhead pointed 
out at pase 8(7 Tax Cases 517 
at page 576) the arrangements 


between the owners of the premises and 
the persons who paid for their use for 
the purpose of entertainments were not 
such as to constitute the relation of 
landlord and tenants. and the , owners 
remained in possession and | occupation 
of their property. 


The receipts derived from hiring out 
their premises along with various mova- 
ble fittings, and affording services in the 
way of heating. lighting and attendance. 
were receipts of an enterprise quite dis- 
tinct from the ordinary receipts which a 
landlord derives from letting his pro- 
perty. 


Consequently the owners of the pre-= 
mises were rightly held to be engaged 
in the carrying on of a trade or business 
in their premises, “the trade or business” 
in Lord Shaws language at p. 37 (Ibid at 
p. 593) of providing or providing for pub- 
lic entertainment. There is nothing to 
prevent a landlord who has been assessed 
under Schedule A in respect of his 
income as a -property owner being also 


- assessed under Schedule D in respect of 


a trade. business or other enterprise 
carried cn by him on his premises.” 

12.. We are referring to these ob-« 
servations only to show that the activi- 
ties of the assessee with which we are 
concerned in these appeals are business 
activities. . We should not be understood ` 
as having laid down that in assessing the 
profits and gains of a business. the profits 
and gains arising from the several activi- 
ties of that business can be separately 
computed or separately brought to tax. 
If the facts are as found. bv the Tri-| 
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bunal we must assume for the purpose 
of this case that the facts were correctly 
found by the Tribunal as there was no 
challenge to the correctness of those 
findings in the question referred to the 
High Court. then it is quite clear that 
the assessee had two sources of in- 
come and not one source as found by the 
High Court. 


13. Mr. Manchanda. learned 
Counsel for the Department contended 
with some emphasis that there was no 


justification for the Income-tax Officer. 
the Appellate Assistant Commissioner as 
as well as the Tribunal for coming to the 
conclusion that the services rendered by 
the assessee was an activity independent 
of letting out the premises to the tenants. 
According to him the primary activity 


of the assessee was to let out the pre- 
mises and the Services rendered were 
merely incidental. In support of his 


contention he relied on the ratio of the 
decision of this Court in Commr. of In- 
come Tax Bombay City v. National Stor- 
age Private Ltd. 66 ITR 596 = (AIR 
1968 SC 70). He alternatively: contended 
that the income said to have been realis~ 
ed as a result of rendering the services 
by the assessee should have been brought 
to tax under Section 12 (4). For that 
Contention he relied on the decision of 
of -this Court in Sultan Bros. Pvt. Ltd. 
v. Commr..of Income-tax. Bombay City 
II, (51 ITR 353 = (AIR 1964 SC 1389) ). 
The High Court after reassessing the evi- 
dence on record has also taken the view 
that there was only one source of in- 
come and that source was of letting out 


the premises to the tenants. Mr. Man- 
chanda contended. and the High Court 
has accepted that contention that the 


authorities under the Act have not pro- 
perly construed the lease deeds nor have 
they properly appreciated the evidence 
on record. It may well be so: We say 
nothing about it as it is not within our 
province to reappreciate the evidence on 
record. The question as to the correct- 
ness of the facts found bv the: Tribunal 
Was not before the High Court nor is 
it before us. When the question referred 
to the High Court speaks of “on the 
facts and in the circumstances of the case,’. 


it means on the facts and circumstances 
about. 


found by the Tribunal and not 
the facts and circumstances that may be 
found by the High Court. We have ear- 
ier referred to the facts found and the 
circumstances relied on by the Tribunal. 
the final fact-finding authority. It is for 
the Tribunal to find facts anditis for the 
High Court and this Court to lay down 
the law applicable to the ‘facts found. 
Neither the High Court nor this Court 
has jurisdiction to go behind or to ques- 
. tion the statements of facts made by the 


Tribunal. The statement of the case is 


` 


. not gone into 


binding on the parties and they are not 
entitled to go behind the facts found by 
the Tribunal in the Statement — See 
Kshetra Mohan Sannvasi Charan Sadhu- 
khan v. Commr., of Excess Profits Tax, 
West Bengal. (24 ITR 488 = (AIR 1963 
SC 516) ), 


_ 14 Mr. Manchanda was appre- 
hensive that our decision in this case 
may have far reaching effect inasmuch as 
that the same may be considered as 
having laid down the rule that whenever 
a premises is let out with fixtures 
and furniture. for a consolidated rent 
or when the landlord in addi- 
tion to providing fixtures and furniture 
also renders services incidental to the 
letting out of the premises and charges 
a consolidated rent. it may be con- 
sidered that the rent realised would have 
to be split up and assessed separately 
partly under Section 9 and partly under 
some other provision. There is no basis 
for this apprehension. Herein we are 
not considering any abstract proposition 
of law. We are only laying down the 
law applicable to the facts found. 


15. It was next urged by Mr. 
Manchanda that our decision in this case 
mav preclude the Department from re- 
considering the correctness of the findings 
reached. by the Income-tax Officer. Ap- 
pellate Assistant Commissioner and the 
Tribunal in the assessee’s case in the 
subsequ2nt years, is apprehension may 
again be not well founded. Generally 
speaking the rule of res judicata does not 
apply to taxation proceedings. We have 
the correctness of the 
findings of fact reached by the ‘Tribunal. 
Therefore whether those facts and cir- 
cumstances were correctly found or not 
may still be a matter for consideration in 
any future assessment. We do not wish 
to say anything more on this aspect as 
ve do not want to pronounce on ques- 
tions which are not before us, ` ” 


16. In the result these appeals 
succeed, the answer given by the High 
/ourt is discharged and in its place we 
answer the question in the affirmative 
and in favour of the assessee. The as- 


sessee is entitled to its costs of these 


appeals, One hearing fee, 
l Appeal allowed, 
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1972 TAX. L. E. 360 
.(From: (1) Andhra Pradesh: AIR 1970 
Andh. Pra 86 (FB); (2) Madhya Pradesh; 
AIR 1968 Madh Pra 107) 
K. S. HEGDE AND. A, N. 
GROVER, JJ. . 
T i Appeals Nos, 1794 to 1796 of 


H. H. Prince Azam Jha Bahadur 
(dead) by his legal representatives, (In 
all the Appeals) Appellants v. Expendi- 
ture Tax Officer. Hyderakad. (In all the 
Appeals), Respondent. l 
i p Appeals Nos, 2389 to 2391 of 
1968, 


The Commissioner. of Expenditure 
Tax, Madhya Pradesh ani Nagpur, Nag- 
pur, (In all the Appeals} Appellant v. Shri 
Raj Kumar Singh (In all the Appeals), 
Respondent. 

Civil Appeals Nos, 1794 to 1796 of 
1967. Civil Appeals Nos. 2389 to 2391 of 
1968, D/- 30-8-1971. 


(A) Expenditure Tax Act (1957) {as 
amended by Finance Act, 1959). S. 4 (ii) 
— Computation of expenditure of an 
assessee — In the case of an assessee who 
ig individual, the expenditure incurred 
by his wife is liable to be included for 
computing the expenditure of the assessee 
even though she has her own properties, 
assets and income therefrom — The rea- 
son is that the wife is ‘dependent’ of the 
assessee as defined in S. Z (g) (i)—(X-Ref: 
S. 2 (g) (i)) — (X-Ref:— S. 3) 

; (Para 12) 


-After the amendment word ‘depen- 
dent’? in S, 2 (g) (i) in relation to an 
assessee as individual mzans his or her 
spouse and minor child irrespective of 
such spouse or minor child being depen- 
dent on or independent of the assessee 
for support and maintenance. The words 
"who is wholly or mainly dependent on 
the assessee for support and maintenance” 
in S. 2 (g) (i) do not refer to the spouse 
or the minor child but to new -category 
of persons who came tc be included in 
the definition of “dependent” ie. any 
one other than spouse or minor child who 
is otherwise wholly or mainly dependent 
on the assessee for. support and mainten- 
ance. AIR 1970 Mad 43, Overruled; AIR 
1968 Madh Pra 107, Reversed;: AIR 1970 
Andh Pra 86 (FB), Affirmed; (1970) 78 ITR 
338 (Bom), Approved. 

It cannot be said that- double 
taxation would be involved if the mean- 
ing of the word ‘“‘depencent” as given in 
the first part of S. 2 (g) (i) is to be ap- 
plied without qualifying the same with 
what follows in the seeond part of 
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(Paras 6, 12). 
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that clause i.e. that that person should 
e wholly or mainly dependent on the 
assessee for support and maintenance. 
Although there is no bar to double taxa- 
tion but the legislature must distinctly 
enact it. There is nothing in the Act 


‘which does away with the principle that 


in the absence of an express provision, 
the same item will not be taxed over 
again. Moreover the charging S. 3 only. 
subjects to tax the expenditure incurred 
by an individual or a Hindu undivided 
family. Onee the expenditure incurred 
by both the assessee as an individual 
and the spouse hag been included in his 
or her assessment of expenditure tax, if 
cannot be again subjected to tax in the 
assessment of the other spouse, (Para 9) 


(B) Expenditure Tax Act (1957) (as 
amended by Finance Act 1959), S, 4 (ii) 
— Words “from or out of Income or pro- 
perty transferred directly or indirectly, 
to the dependent by the assessee” ra 
Construction. 


Though the words “Hindu undivided 
family” have not been used instead of the 
word ‘“assessee” towards the concluding 
part of S. 4 (ii) looking at the context in 
which the word “assessee” is found in the 
concluding part of Section 4 (ii) that word 
has clearly been used only with reference 
to the second part of clause (ii) which 
relates to the case of an assesSee which 
is a H. U, F, and not with reference to 
an individual assessee, I+ cannot there- 
fore be said that the words “from or 
out of any income or property transferred 
directly or indirectly to the dependent 
by the assessee” apply to both the cases 
i.e. individual as well as the H. U, F. 


AIR 1970. Andh Pra 86 (FB), Affirmed, 


(Para 7) 


The scheme of S, 4 (ii) is that the 
assessees have been divided into two 
classes which are well known, One is 
that of an individual and the other, of the 
Hindu undivided family. In the case of 
an individual assessee the only qualifica- 
tion for the expenditure to be included 
in his assessment is that it should: have 
been incurred by his dependent as defined 
in S, 2 (g) (i), In the case af a H, U. F. 
it could be included only if it is from out 
of the income or property transferred 
directly .or indirectly to the dependent by 
the family, — (Para 7) 


(C) Expenditure Tax Act (1957) (as 
amended by Finance Act, 1959), S. 3 — 
Charge of expenditure tax incurred by 
any individual or Hindu undivided family. 
(X-Ref :— Constitution of India, Art. 14). 


The distinction made between an 
assessee who is an individual and an as- 
sessee i.e. a Hindu undivided family can- 
not be said to be without nexus between 
the differentia and the object sought -to 
be achieved by the legislation on the 
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ground that favourable treatment _has 
been accorded to the Hindu undivided 
family, (Para 10) 


The case of an individual and that of 
a Hindu undivided family fall into two 
‘different classes. In a tax legislation 
where the incidence of the tax falls 
differently upon different classes of as- 
Sessees it cannot be said that there is legi- 
Slation without any classification or that 
there is no rational relation to the obiect. 
The object of the enactment is to aug- 
ment the revenue, to encourage thrift and 
to avoid wasteful expenditure and be 
cause Some classes are taxed higher than 
the others or some are given concessions 
while others are not, it cannot be held 
that there has been discrimination within 
the meaning of Art. 14, AIR 1970 Andh 
` Pra 86 (FB), Affirmed, (Para 10) 


(D) Expenditure Tax Act (1957), Pre. 
— Validity — The Act is not invalid for 
want of legislative competence — (X-Ref: 
— Constitution of India, Sch. 7, List I, 
Entry 97, List II, Entry 62). AIR 1970 
Andh Pra 86 (FB), Affirmed. (Para 11) 


-The expenditure tax does not fall 
within Entry 62 in List II. Since it is 
not specifically provided for in any of 
the Entries in List JI.or List III. it is 
covered by residuary Entry 97 in List T. 

(Para 11) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 Mad 43 (V 57) = 
78 ITR 541, Commr, of ‘Expendi- 
ture Tax, Madras v. T. S. Krishna 4 

(1970) 78 ITR 338 (Bom), M. N. 
Patwardhan v. Commr, of Expen-= 
diture Tax, Poona . 

{1968) ATR 1968 Madh Pra 107 
(V 55) = 78 ITR 40, Rajkumar 
Singhji v. Commr. of Expendi- 
ture Tax M. P. : 

(1856) 6 B & S 794 = (1865) 1 QB 
84, Wakefield Board of Health v. 
West Riding ete. Ry, i2 


The following judgment of the Court 


was delivered by 


GROVER, J.:— The. points involved 
fn all these appeals by certificate are 
common and relate primarily to the 
true scope and interpretation of certain 
provisions of the Expenditure Tax Act 

(Contd, on next column.) 


“BEFORE AMENDMENT 


2(z)"dependent” means :— (i) where 
the assessee is an individual. hig 
or her spouse or child wholly or 
mainly dependent on the as- 
Sessee for support and mainten= 


ance: 
Gi) where the assessee is a Hindu uns 
divided family 


j 


A.I. R 


1957, as amended by the Finance' Act, 
1959, hereinafter called the ‘Act. ` 


2. The facts in C. As. 1794-1796/67 
may be stated. Prince Azam Jha Baha- 
dur the eldest son of the Nizam of 
Hyderabad filed returns for the purpose 
of assessment of Expenditure Tax for 


the assessment years 1959-60. 1960-61 
and 1961-62. p 
The assessment were completed as: fols 
lows:— 
1959-60 completed on 27-3-1961. 
1960-61 = ” 22-12-1961. 
- 1961-62 ái ” 25-1-1962. 


On May. 5, 1962 the Expenditure’ Tax 
Officer issued notices under S. 16 of the 
Act calling upon the assessee to file 
supplementary returns for the three 
years in question on the ground that he 
had reason to believe that assessee’s ex~ 
penditure had escaped assessment or had 
been under-assessed, The supplementary 
returns were filed on March 16, - 1962 
declaring the same expenditure as shown 
in the original returns. It appears’ that 
the assessee or the’ assessee’s repre 
sentative was informed by the Expéndi- 
ture Tax Officer that the assessments had 
been reopened for including the expen- 
diture incurred by the wife of the as- 
Sessee, A letter also ‘appears to have 
been written by the said officer ` to’ the 
assessee on July 20. 1962 but that letter 
has not been’ included ‘in the printed re- 
cord. The assessee filed three writ peti- 
tions in the High Court of Andhra Pra- 
desh challenging the reopening of 

assessments on various grounds. "The 
writ petitions were dismissed bv a learn- 
ed single, judge of the High Court : on 
November 1. 1963. Appeals were filed 
by the assessee under the Letters Patent 
which were ultimately decided by a Full 
Bench of. the High Court. The Judgment 
of the learned sinzle judge was upheld by 
the Full Bench although Krishna Rao J: 
while agreeing with the other two learn- 
ed judges in dismissing the appeals 
wrote a separate iudgment and expressed 
a somewhat different view on some 


of the points. 


. 3e . In order to determine the ques- 
tions that have been raised it is necessary 
to refer to the relevant provisions! of 
the Act as thev stood: before the aménd- ` 
ment made by the Finance Act 1959 and 
after the amendment. 


AFTER AMENDMENT 
\ 


t 


2 (gz) “Dependent” means (i) where the 
assessee is an individual. his or her 
spouse or minor child and includes 
any person’ wholly or mainly de- 
pendent on the assessee for support 
and maintenance: 

(ii) where the ass2ssee is a Hindu un= 
divided family 
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fa] everv coparcener other than the 
Karta: and 

íb) anv other member of the family 
who under anv law or order or 
decree of a Court. is entitled to 
maintenance from the joint fami-. 
"i poperty. 


é 
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{a) every coparcener other than the 
karta: and . 

{b) anv other member of the familv 
who under any law or order or 
decree of a Court is entitled to 
maintenance from the joint familv 
anaes 


3. CHARGE OF EXPENDITURE TAX. 3. CHARGE ON EXPENDITURE TAX. 


fi} Subject to the other provisions 
contained in this Act. there shall 
be charged for everv financial 
year commencing on and from 
the first dav of April 1958 a tax 
(hereinafter referred to as ex- 
penditure tax) at the rate or rates 
specified in the schedule in res- 
pect of the expenditure Incurred 
by anv individual or Hindu un- 
divided family in the previous 

i year: 

l Brovided that no expenditure tax shall 
be pavable by an assessee for anv 
assessment vear if his income 
from all sources during the re- 
levant previous vear as .reduced 
by the amount cf taxes to which 
such income mav be liable under 
anv other law fcr the time being 
in force does not exceed rupees 
thirty-six thousand 

the following 

amounts shall be included in com- 

puting the expenditure of an as- 
sessee 

Section 4 (i) 

Gi) Any expenditure incurred by anv 

dependant of the assessee for the 
benefit of the assessee or of his 
dependants out cf any gift. dona- 
tion or settlement on trust or out 
of anv other source made or 
created by the assessee. whether 
directly or indirectly. 


. Explanation.................. kj 
Section 6 (1) The taxable expendi- 
ture of an assessee for any vear 
shall be computed after making 
the following deductions and al- 
lowances. namely :— 
fh) a basic allowance :— 
{i) where the assessee is an individual. 
‘ of Rupees 30.000/- and 
(50 eee ee ea 


4, The controversy has 
“found the definition in Section 2 (g) of 
the word “dependent” for the purpose 
of Section 4 (ii). According to the asses- 
see his wife who admittedly had her own 
properties and assets and had substantial 
Income therefrom could not be regarded 
as a dependent withir Section 2 (e) and 
therefore her expenditure could not be 
included under Section 4 (ii) for com- 
puting the expenditure of the assessee for 
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centered . 


fi) Subject to the other provisions con- 
tained in this Act there shall be 
charged for every financial vear 
commencing on and from the first 
day of April. 1958 a tax (herein- 
after referred to as expenditure 
tax) at the rate or rates specified 

.- In the schedule in respect of the ex- 
penditure incurred by anv indi- 
vidual or Hindu undivided family 
in the previous vear: 


Provided that no expenditure tax shall 
be pavable bv an assessee for anv 
assessment year if the income from 
all sources derived by the assessee 
and his dependants during the pre- 
vious year as reduced by the 
amount of taxes to which such in- 
come may be liable under any law 
for the time “being in force does 
not exceed thirtv-six thousand. 

Explanation............cccece ad 

Section 4 no change 


GD Where the assessee is an individual 
any expenditure incurred by anv 
dependant of the assessee where 
the assessee is a Hindu undivided 
family. any expenditure incurred 
by anv dependant from or out of 
any income of property transferred 
directly to the dependant bv the 
assessee. 

6 (1) The taxable expenditure of an 
assessee for any vear shall be com- 
puted after making the following 
deductions and allowances name- 
y.: am 


(h) a basic allowance :— 

(i) where the assessee is an individual. 
of Runees 30.000/- for himself and 
‘all his dependants.” 


the purpose of assessing his TEA to 
tax under the Act. In other words even 
after the amendment made in 1959 “de- 
pendant” meant where the assessee was 
an individual his or her spouse or child 
wholly or mainly dependent on the as- 
sessee for support and maintenance. 
Now after the amendment the language 
underwent a complete change and suffi- 
ciently clear language was emploved 
according to which “dependant” meant 
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where the assessee was an individual his 
or her spouse or minor child and includ- 
ed any person wholly or mainly depen- 
dant on the assessee for support and 
maintenance. But the Madras and the 
Madhya Pradesh High Court have 
given decisions which support the view 
advanced on behalf of the assessee. It 
will be best to examine the reasoning ‘in 
these decisions because the arguments 
which have been addressed to as are based 
mainly on the same grounds. In Com- 
missioner of Expenditure Tax. Madras v. 
T. S. Krishna. 78 ITR 544 = (AIR 1970 
Mad 43) the Madras High Court referred 
to the decision of the Madhya Pradesh 
High Court in Rajkumar . Singhii v. 
Commissioner of Expenditure Tax. M. P. 
78 ITR 405 = (AIR 1968 Madh Pra 107) 
which is the subject matter of:-the other 
Set of appeals ie. C. As. 2389-2391/68. 
In the Madras case the view of the 
Madhva Pradesh High Court was not 
accepted that the expression “any ex- 
penditure incurred by any dependent 
from or out of any income or property 
transferred directly or indirectly to the 
Section 4 (ii) applied not only when the 
dependent by the assessee” occurring in 
assessee was a Hindu undivided family but 
also when the assessee was an individual. 
But the reasoning with regard to de- 
limiting the scope and effect of Sec- 
tion 2 (g) (i) In the Madhva Pradesh case 
was accepted. This is what was observed 
by the Madras High Court at page 545:— 
-““The word “dependant” is not a term 
of art.-in taxation and should . bear its 
natural meaning, which may not include 
one who is independent and who does not 
require and-get the assistance of another. 
for support and maintenance. ‘There is 
nothing in the language of Section 2 (g) (i) 
which: compels us to take a different 
view. As it originally stood. the expres- 
sion meant in the case of an assessee who 
is an individual “his or her spouse or 
child wholly or mainly dependent on the 
assessee for support and maintenance.” 
Even after the amendment. that sub- 
stantially remains to be the position in the 
case of a spouse or child except that the 
child should be a minor and that the 
expression “dependent” has been expand- 
ed to include. apart from 
minor child. anv person who factually is 
a dependent on the individual for support 
and maintenance.” 
It was further observed that it was not 
possible to see why a distinction had 
been made between the spouse or the 
minor: child of an individual on the one 
hand and the spouse or the minor child 
of a coparcener in a Hindu ‘undivided 
family on the other hand. In the latter case 
the expenditure of a wife or:an minor 
child who would be a member or copar- 
cener could be included in the taxable 
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spouse or - 


ALE 


expenditure of the Hindu undivided 
family only if the wife . or the minor 
child was entitled to maintenance from 
the ioint family property under anv law, 
Order of a court. There was no reason 
why from the standpoint of checking 
evasion of tax that qualification was ‘to 
be ignored in the case of a spouse or minor 
child of an individual. It was also 
suggested that if the view commended by, 
the Revenue ‘were to be accepted one 
will have to impute to the legislature. an 
unjustifiable discrimination in the matter 
of addition of expenditure between ia 
Spouse or minor child of an individual or 
minor child of a coparcener in a Hindu 
undivided family.” Such a discrimination 
could not have been intended. ) 
5. Another argument which was 
employed in the Madhya Pradesh case 
and which appealed to the High Court 
was that as the unit of assessment was 
the individual and not the individual to- 
gether with his or her spouse and the 
minor children the result would be that 
the expenditure incurred by the husband 
and the* wife separately from their 
independent sources would be subject to 
double taxation once with the husband as 
an assessee and the wife as the dependan? 
and again with the wife as.the assessee 
and the husband as the dependent. ‘This 
result would follow if Section 2 (g) (i) 
Is to be interpreted to mean that where 
the assessee is an individual his or her 


“spouse or minor child would be a depen~ 


dent irrespective of the facts whether such 
spouse or minor child was wholly in- 
dependent of the assessee for support and 
maintenance. As such an absurd result ` 
could not be contemplated by the Act ið 
must be held that it was only that spouse 


‘or minor child who was wholly or mainly, 
‘dependant on the assessee for support and 


maintenance who would fall within the 
definition of the term “dependent” given 
in Section 2 (g) (i). i 
A We are unable to concur in thel 
view of the Madras and Madhya Pradesh 
High Courts that the word “dependent” 
in S, 2 (g) (i) should be given a meaning 
which, owing to the clear and plain langu- 
age employed therein cannot possibly be 
given. Section 2 (g) (i) has to be read fn 
two parts. The first part which ends with 
minor child followed by comma contains 
the word “means”. The second part is in- 
tended to include the kind of person men- 


- tioned therein, namely. one who is wholly 


or mainly dependent on the assessee for 
support and maintenance. Before the ïn- 
clusive part of ‘the definition starts the 
meaning of the word: “dependent” has 
been clearly and completely specified, If 
Section 2 (g) (i) as it stood before the 
amendnient is contrasted with the Sec- 
tion as it was substituted by the amend~ 
ment the intention of the legislature be-« 
came obvious. Before the amendment 


1972 
‘dependent’ meant where the assessee 
was an individual his or her spouse or 
child wholly or mainly dependant on the 

and , maintenance. 








Jature stopped short of making the spouse 
r the minor child dependent on the as- 
essee for support and maintenance and 


tended to enlarge the categories of “de- 
pendent” by adding another category can- 
ot be sustained, 


a © Coming next to clause (ii) of 
Section 2 (g) which deals with a case 
where. the assessee is a H. U. F. no 
change was made .in the language even 
after the amendment. There every co- 
parcener other than the karta would fall 
within the 
also any other member of the family who 
under any law. order or decree of a court 
fis entitled to maintenance from the joint 
amily property. Secon 4 (ii) again 
deals with different cases. The first is 
where the assessee is an individual: in 
his case any expenditure incurred by his 
dependent is to be included in computa- 
tion of the expenditure to be subjected 
fto tax. The other is where the assessee 
fig a H. U. F. Any expenditure incurred 
by any dependent from out of the in- 
come or property transferred directly or 
indirectly to the dependent by the assessee 
fis to be included in computation of the 
assessee’s liability: Thus the two cases are 
dealt with separately both in S. 2 (g) and 
Section 4 (ii). In other words where the 
assessee is an individual one has to look 
for his dependent to clause (g) (i) and 
where the assessee is a H. U. F..the 
dependent has to be found in clause (g) 
Gi) of Section 2. The argument that 
has been pressed on behalf of the as- 
sessee is that the use of the common 
word ‘“assessee” in th2 concluding part 
of Section 4 (ii) which can take in both 
the individual as well as the H. U. F. 
shows that the words preceding it apply 
to both the cases. It is true that the 
words “Hindu undivided family” have 
not been used instead of the word “as- 
sessee” towards the concluding -part of 
Section 4 (ii). But that will not alter 
the true import of tha aforesaid provi- 
sion read with Section 2 (g). The scheme 
as noticed before, is that the assessees 
have been divided into two classes which 


meaning of “dependent” and . 


. (i). 
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are well known.. One is that of an 
individual and the other of the Hindu 
undivided family. In the case of an 
individual assessee the only qualification 
for the expenditure to be included in 
his assessment is that it should have been 
incurred by his dependent as defined in 
Selction 2 (g) (i). In the case of 'a 
H. U. F. it could be included only if it 
ts from out of the income or property 
transferred directly or indirectly to the 
dependent by the family. Even other- 
wise looking at the context in which 
the word assessee is found in the con- 
cluding part of Section 4 (ii) that word 
has clearly been used only with reference 
to the second part of clause (ii) which 
relates to the case of an assessee which 
Is a H. U. F. . 

8. It does look somewhat anoma- 
lous and illogical that where the expen- 
diture has been incurred by the wife 
and minor children who are altogether 
independent of the assessee and which 
has no connection with their being depen- 
dent on him or with any property trans- 
ferred to them should be included in the 


expenditure of the assessee. The position 


would be similar where the wife is the as- 
sessee and the expenditure incurred by 
the husband comes to be included in com- 
putation of her liability to tax because 
the word used is “spouse” in Sec. 2 (g) 
But* it must be remembered that 
logic or reason cannot be of much avail 
in interpreting a taxing statute. 

9. We are unable to see that any 
double taxation would be involved if the 
meaning .of the word “dependent” as 
given in the first part of Section 2 (g) (i) 
is to be applied without qualifying the 
same with what follows in the second 
part of that clause that is that that person 
should-be wholly or mainly dependent on 


‘the assessee for support and maintenance. 


Although there ‘is no bar to double taxa- 
tion but the legislature must distinctly 
enact it. It is only when there are 
general words of taxation and they have 
to be interpreted that they cannot be so 
interpreted as to tax the subject twice 
over to the same tax. There is nothing 
in the Act which does away with the 
principle that in the absence of an ex- 
press provision, the same item will not 
be taxed over again. Moreover the 
charging Section 3 only subjects to tax 
the expenditure incurred by an individual 
or a Hindu undivided family. Once the 
expenditure incurred by both the assessee 
as an individual and the spouse hag been 
included in his or her assessment of ex- 
penditure tax, it cannot be again sub- 
jected to tax in the assessment of the 
other spouse. The learned Solicitor Ge- 
pg agrees to this being the true posi- 
on. 

10. A good deal of reliance has 

been placed on the decisions which are in 
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favour of the assessee that there is no 
reasonable basis for making a distinction 
between an assessee who is an individual 
and an assessee, that is. a Hindu undivid- 
ed family which would justify a different 
treatment. It was and has been suggested 
that the relevant provisions of the Act 
should not be so interpreted as to give 
rise to discrimination between the two 
cases there being no reasonable basis 
for such discrimination. We find no 
force or substance in this argument. 
Firstly, it is not disputed that the case 
of an individual and that of a Hindu un- 
divided family fall into two different 
classes. The challenge is based only on 
there being no nexus between the dif- 
ferentia and the object sought to be 
achieved. by the legislation, the sugges- 
tion being that favourable treatment has 
been accorded to the Hindu undivided 
family. The learned Single J udge who 
disposed of the writ petitions in the 
present case considered the matter very 
fully and we find no infirmity in his 
reasoning in coming to the conclusion 
that. In a tax legislation where the 
incidence of the tax falls differently upon 
different classes of assessees as in the 
present case it can be said that there 
is legislation without any classification 
or that there is no rational relation to 
the object. According to the learned 
Judge, 
to augment the revenue, to encourage 
thrift and to avoid wasteful expenditure 
and because some classes are taxed higher 
than the others or some are given con- 
cessions while others are not, it cannot 
be held that there has been diserimina- 
tion within the meaning of Art. 14. 


11. It was contended before the 
High Court and that contention has been 
reiterated in a half-hearted manner be- 
fore us that the Act was void ab initio for 
want of legislative competence. It has 
been pointed out that there is no Entry 
in List I of the Seventh Schedule or’in 
List III relating to tax on expenditure. 
Reference has been made to Entry 62 
in List II which reads “Taxes on luxuries 
including taxes on entertainments. 
amusement betting and gambling”. We 
are wholly unable to comprehend how 
expenditure tax can fall within the 
aforesaid Entry. We are in entire agree- 
ment with the majority decision ‘of’ the 
Andhra Pradesh High Court that Entry 
97 in List I which is the residuary Entry 
covers the tax of the kind imposed by 
the Act. 

12. Mr. M. C. Chagla while Sup- 
porting the judgment under appeal in 
Civil Appeals Nos. 2389-2391/68 has 
sought support from what is stated at 
pages 212-213 in Craies on Statute law 
(6th Edn.) Cockburn C. J. said as early 
as in the year 1865 in Wakefield Board of 
Health v, West Riding etc. Rv. (1805) 6 
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the object of the enactment fs- 


B & S 794 “I hope the time will come 
when we shall see no more of interpreta- 
tion Clauses. for thev freauently lead to 
confusion”. It has also been pointed ouf 
that an interpretation clause which ex- 
tends the meaning of a word does nof 
take awav its ordinary meaning. In other 
words. an interpretation clause which ex- 
tends the meaning by using the word 
*include” is not meant to prevent the 


word receiving its ordinary. popular and 
natural sense whenever that would be 


‘properly applicable. Mr. Chagla-has laid 


a great deal of stress on the meaning ‘of 
the word “dependent” and according to 
him that word as defined in the first 
part of Section 2 (g) (i) of the Act can~ 
not lose its natural signification and im- 
port even though the language of the 
statutory provision seems to confine its 
meaning to the spouse or minor child ‘of 
the assessee without anv further qualifi- 
cation. The contention of Mr. Chagla 
eannot be acceded to. Im the absence of 
any ambiguitv in the langnase emploved 
in the first part of Section 2 (g) (i). we 
have to go by the plain meaning and that 


- is confined to the spouse or minor child 


of the assessee when he is an individual 
irrespective of such spouse or minor 


. Child being dependent on or independent 


of the assessee for support and main- 
tenance. As a matter.of fact. the. whole 
construction of that clause leaves . no 
room for doubt that in the first part, 
no question of dependence in fact arises 
and the spouse or the minor child sim- 


-pliciter has to be treated as a dependant. 


The coniunctive word “and” appearing 
between the two parts makes the inten- 
tion of the legislature still clearer. The 
second part or any words in that part do 
not qualify the first part. We may con- 
clude the -discussion on this point by re- 
ferring tc a decision of the Bombay 
High Court in . N. Patwardhan vy, 
Commr. of Expenditure Tax. Poona (1970) 
78 ITR 338 (Bom) in which the decision 
of the Andhra Pradesh High Court under 
appeal has been followed after a full 
consideration of the various points which 
arose for determination. Rajkumar Singh- 
ji’s case which is the subiect matter of 
appeal in C. As. 2389-2391/68 was dis- 
sented fram by the Bombay High Court. 
In our judgment the majority of the ‘full 
bench of the Andhra Pradesh High Court 
was right in holding that the expenditure 
incurred by the wife of the assessee was 
Includible in his assessment for comput- 
ing the expenditure tax under the Act. ' 


13. The other point which was 
canvassed before the High Court of 
Andhra Pradesh and has been urged be- 
fore us relates to the validity of the 
notice which was issued by the Exnendi- 
ture Tax Officer for reopening the as- 
sessments in auestian. In the notices. Ïf 
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was stated that whereas the Exnenditure 
tax Officer had reason tc believe that 
expenditure chargeable to expenditure 
tax had (a) escaped assessment. (b) been 
under-assessed. (c) been assessed at too 
low a rate it was proposed to reassess 
the expenditure for the assessment vear 
in question. The assessee was reauired 
to file a return in form ‘A’ of expenditure 
for the’ assessment vears fin question. 
From the iudgment of the learned Single 
Judge it appears that.in a subseauent 
letter, the Expenditure Tax Officer 
referred to “return of exvenditure filed 
in response to the notices issued under 
Section 16 (a) of the Expenditure Tax 
Act. 1957”. In the writ retition which 
was filed on behalf of Prince Azam Jha 
Bahadur in the High Court, it was stated 
in para 7 that the action of the Exnen- 
diture Tax Officer in reopening the assess- 
ments under Section 16. (a) was wholly 
arbitrary and illegal It was. however. 
further stated “there has been no omis- 
sion or failure on the pert of the peti- 
tioner to make areturn of his expenditure 
or to disclose fully and trulv all material 
facts. Nor has the respondent come into 
possession of any information warranting 
a reasonable belief that anv expenditure 
has escaped taxation. AIl the material 
facts were disclosed. All the mnecessarv 
information was available.” In the 
counter affidavit of the Expenditure Tax 
Officer in para 5. it was asserted that 
he had reason to believe that on account 
of omission or failure on the part of the 
assessee to disclose truly and fully al 
material facts necessary ‘for his assess- 
ment expenditure of his dependents 
chargeable to tax had 2scaped assess- 
ment. In para 8 also. reliance was placed 
mainly on the provisions of Section 16 (a) 
of the Act but in para 9. the Expenditure 
Tax Officer went on to say that the actual 
expenditure incurred by the assessee’s 
wife was disclosed by her returns filed 
before him and in consequence of the 
aforesaid information available to him 
on 5th: May 1962, he had reason to be- 
lieve that the expenditure of the assessee 
chargeable to tax had escaped assessment. 
It was pointed out that the notices which 
had been issued were within 4 years limit 
applicable to Section 16 (b) of the Act. 
It was reiterated that as the notices had 
been issued within four years reassess- 
ment proceedings coulc be sustained 
either under Sec. 16 (a) or Sec. 16 (b 
of the Act. 


14. Section 16 of the Act ïs in 
the following terms:— 
16. If the Expenditure Tax Officer— 


(a) has reason to believe that bv 
reason of the omission or failure on the 
part of the assessee to make a return of 
his expenditure under Section 13 for anv 
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assessment year, or to disclose fully and 
truly all material necessary for his as- 
sessment for that vear. the expenditure 
chargeable to tax-has escaped assessmenf 
for that year. whether by reason of under- 
assessment or assessment at too low a 
rate or otherwise: or 

(b) has in consequence of any  in- 
formation In his possession reason to 
believe nctwithstanding that there has 
been no such omission or failure as is 
referred to in clause (a). that the ex- 
penditure chargeable to tax has escaped 
assessment ‘for any assessment vear. 
whether by reason of under-assessment 
or assessment at too low a rate or other- 
wise: he may. in cases falling under 
clause (a) at anv time within eight vears 
and in cases falling under clause (b) aft 
anv time within four vears of the end 
of that assessment vear. serve on the 
assessee a notice under sub-section (2) of 
Section 13, and may proceed to assess 
or reassess such expenditure. and the 
provisions of this Act shall. so far as 
Mav be. apply as if the notice had issued 
under that sub-section’. 


15. On behalf of the assessee. a 
contention had been raised before the 
learned Single Judge of the High Court 
that the notices had been issued by the 
Expenditure Tax Officer under S. 16 (a). 
of the Act. The notices were illegal in- 
asmuch as the fact that Princess Durree 


‘Shehvar was the wife of the assessee and 


that she had to be considered as 

dependant within the meaning 
of Section 2 (g) (i) of the Act were 
within the knowledge of the Expenditure 
Tax Officer and had been dulv mentioned 
to him and as such there was no omission 
or failure on the part of the assessee to 
make a return of his expenditure or to 
disclose fully and truly all material facts. 
Since all the material facts had been 
disclosed and-all the necessary informa~ 
tion was available. the Expenditure Tax 
Officer had no jurisdiction to reopen the 
assessment merely because he had chang- 
ed his opinion. 

16. It is no doubt true that the 
impression created bv the notices which 
were issued and the correspondence 
which followed between the assessee and 
the Expenditure Tax Officer was that 
the notices had been issued under Sec- 
tion 16 (a) of the Act but in the writ 
petitions and the returns whicn were 
filed. both sides were auite clear that the 
matter was not confined onlv to clause 
(a) of Section 16 (1) and clause (b) 
figured prominently. We are unable 
to see that the notices which had been 
issued were confined only to the terms 
of Section 16 (a). It is not disputed on 
behalf of the assessee that if the matter 
was covered by Section 16 (b). thev 
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would be perfectly valid. The pleadings 
in the writ petitions covered both clauses 
of Section 16 and in anv case. the Ex- 
Penditure Tax Officer -had made a posi- 
tive averment that the information with 
regard to the expenditure incurred bv the 
assessee’s wife became available to him 
Only on 5th May 1962. Thus the notices 
which were issued on that date relating 
to the assessment vears 1959-60. 1960-61 
and 1961-62 were within the period of 
four years which was the limit prescrib- 
ed with regard to action under- clause 
{b} the limit being more in respect of 
clause (a). In our judgment. this con- 
cludes the matter because it was nowhere 
controverted in the High Court that the 
requisite Information came into possession 
of the Expenditure Tax Officer only on 
5th May. 1962. Oe 


Orr In the result Civil Appeals 
Nos. 1794-1796 of 1967 fail and ‘are here- 
by dismissed. The other set of appeals i.e. 
Civil Appeals Nos. 2389-2391 of 1968 of 
the Commissioner of Expenditure Tax 
Succeed and are hereby allowed. The 
answer given by the High Court in that 
case to the question referred by the Tri- 
bunal shall stand discharged and instead 
the answer to the question will be in 
the affirmative and in favour of the Re- 


venue. Keeping i view the nature. of | 
the points involved. the parties are left 


fo bear their own costs In all these ap- 
peals. 


Order accordingly. 


AIR 1972 SUPREME COURT 2326 
(V 59 C 444) = 
.1972 LAB. I. C, 1007 . 
(From: Fifth Industrial Tribunal,- West 
Bengal, Calcutta)® 
C. A. VAIDIALINGAM AND G. K. 
MITTER, JJ. an 
Dunlop India Ltd., Appellant v. Their 
iWorkmen, Respondents. 
_ Civil Appeal No. 1490 of 1968, D/- 
10-8-1972. 

- (A) Industrial Employment (Standing 
Orders) Act (1946), S. 8 — Scope of Stand- 
ing Orders framed under the Act. 

Standing Orders framed after following the 
provisions of the Act bind even those em- 

loyees who have entered service before the 
ing of the Standing Orders inasmuch as 
such employees would be workmen presently 


employed at the time when the  Standin 
ers are certified. AIR 1970 SC 512, 
Followed. (Para 15) 


(B) Industrial Disputes Act (1947), S. 18 
== Settlements — Binding nature of. 


*(Case No. 334 of 1967, D/- 29-2-1968, 
Ind. Tri.. W. B. Calcutta). 
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ALLE, 
Where the employer enters into an agree- 
ment with one of the labour unions which 
represents only one section of the staff em- 
ployees, such an agreement will bind; only 
such of the staff employees as are members 
of the labour union which is a party to the 
agreement. (Para 25) 
. (C) Industrial Disputes Act (1947), |S. 15 
— Powers of Tribunals, : i 
Where the reference is with regard to the 
validity of an order of retirement of the em- 
ployee ‘at a particular age, the Tribunal can 
give a finding as to the proper age of retire- 
ment, It is only when a finding is given 
that the concerned employee is entitled to 
continue in service beyond the age at which 
he is retired that the Tribunal can hold that 
the order of retirement in question is; ille- 
g LS 
Cases Referred Chronological Paras 
AIR 1970 SC 512 = (1970) 1 SCR ! 
808 = 1970 Lab IC 411, Agra Elec- | 
tric Supply Co. Ltd, v. din D F 
AIR 1966 SC 732 = (1966) 2 SCR ` 
023, M/s. British Paints (India) Ltd. | 
v. Its Workmen 
AIR 1966 SC 808 = (1966) 2 SCR |; 
498, Salem Erode Electricity Dis- . 
tribution Co. (P) Ltd. v. Salem, 
Erode Electricity Distribution Co. -` 
Ltd. Employees Union | 14 
(1964) 2 Lab LJ 146 = (1964) 8 . | 
Fac LR 458 (SC), Workmen of B 
Kettlewell Bullen.and Co, Ltd. v. | 
Kettlewell Bullen and Co. Ltd. 18, 14, 
1 i 28 


AIR 1960 SC 207 = (1960) 2 SCR ; 

51, Dunlop Rubber Co. (India) Ltd. | 

v. Workmen 
AIR 1959 SC 1279 = (1960) 1 SCR 

348, Guest, Keen, Williams (P) Ltd. : 

v. P. J. Sterling 9, 10, 13, 14, 26 

Mr. G. B. Pai, Sr. Advocate (Mr. D.N. 
Gupta, Advocate, with him), for the Appel- 
lant; Messrs. D. L. Sen Gupta, Tanardan 
Sharma and S. K. Nandy, Advocates for the 
Respondents, , 

VAIDIALINGAM, J.:— This appeal, by 
special leave, is directed against; the 
award dated February 29th, 1968 of the 5th 
Industrial Tribunal, West Bengal, in | case 
No. 334 of 1967, setting aside the order dated 
August 2, 1966 passed by the appellant dir- 
ecting the retirement of the concerned work- 
man on his attaining the age of 58 years, 

2. The appellant is a Joint Stock Co. 
incorporated under the Companies Act, 1956. 
It carries on business throughout India -as 
manufacturers and dealers of tyres, tubes for 
motors, trucks and tractors etc. The work-. 
man concerned Hari Nath Bhattacharjee; was 
appointed in 1944. At that time there was . 
no rule regarding the age of superannuation. 
On April, 26, 1955, the Company framed 
and brought into force under Section 7 of 
the Indusirial Employment (Standing Orders) 
Act, 1946, Standing orders relating to its 
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staff employees. Under clause 28 of the 
Standing Orders a staff emp_oyee was to re- 
tire on the first January next following the 
year in which he attains £5 years of age. 
But it was also provided that if a staff em- 
ployee desires to remain in service of the 
Company after the date when he should have 
been normally retired, the Managing Director 
had the power to extend the employee's ser- 
vice year by year provided the work was 
found to be satisfactory and the employee 
was certified by the Chief Medical Officer as 
of good health. : 


3. In 1956 an agreement was enter- 
ed into between the appellant and its work- 
men represented by the Dunlop Rubber 
Factory Labour Union. Clause 14 of the 
agreement fixed the age of retirement of a 
staff employee as the Ist vf January next 
following the year in which he has attained 
55 years of age, Notwithstanding this. agree- 
ment under which the age of retirement of 
a staff employee was 55 years, the appellant 
issued a Circular on April 20, 1960 to the 
effect that the management will not ask any 
employee to retire before attaining the age 
of 58 years. In this Circular after referring 
to the uniform age of retirement in West 
Bengal of employees in’ Government and 
Commercial Establishments as the age of 55 
years, it is stated that the Industrial Tribu- 
nals throughout the Country have fixed the 
age of retirement varying fom 55 years to 
60 years. i 


4, On June 29, 1961, an agreement 
was entered into between the appellant and 
the Dunlop Rubber Factory Labour Union 
regarding the terms of eugecement and con- 
ditions of employment of staff employees. 
The agreement 
Clause 14 of this agreement provided that 
the staff employees shall retire at the end 
of the month in which they attain the age 
of 58 years. This clause also provides for 
a staff employee retiring when he is declar- 
ed unfit on medical grounds. Clause 27 pro- 
vided that the agreement was to take effect 
from Ist January, 1961 and was to remain in 
force for five years from thet date. In view 
of the expiry of the above agreement, the 
appellant and the same Union entered into 
a Fesh P r on December 6, 1966 re- 
gardin e terms of engagement and condi- 
tions of employment for staff employees. This 
agreement also deals with various matters. 
Cl. 6, dealing with retirement, provided that 
the staff employees shall retire at the end of 
the month in which they ettain the age of 
fifty-eight years. Clause 32 provided that the 
agreement was to have effect from Ist Janu- 
ary, 1966, and was to remain in force for 
five years from that date. 

. 5. On August 2, 1966 the Company 
` informed the concerned workman that as 
per the Company’s Regulations, he was due 
to retire on. February 28, 1967 as he will be 
attaining the age of 58 years on February 15, 
1967. The workman replied on September 


eals with various matters. - 
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7, 1966 stating that he was not bound to 
retire on completion of 58 years as he had 
entered the service of the Company long be- 
fore the Standing Orders fixing the age of 
retirement attheage of 55 vears were fråm- 
ed, According to the workman, he was en- 
titled to continue in service till he completed 
60 years of age. In this reply he had also 
referred to the minutes of the meeting of 
the Works Committee held on February 29, 
March 30 and May 4, 1956, wherein fixing 
of age of retirement at 55 years was di 

puted. He had also referred to certain other 


' matters, in his reply. 


6. The appellant sent a further com- 
munication on November 4, 1966 reiterating 
its stand that the workman was to retire as 
mentioned in the letter dated August 2, 1966. 
The appellant further stated that though the 
age of retirement was fixed as 55 years in 
the Standing Orders dated April, 26, 1955, the 
age was raised to 58 years in the agreements 
with the recognised Union and that the said 
terms had been accepted by the employees 
of the appellant including the workman con- 
cerned. The appellant sent a further com- 
munication dated February 25, 1967 to the 
workman stating that he was bound by the 
age of retirement fixed in the agreements 
dated June 29, 1961 and Dec. 6, 1966. It 
was further mentioned in this letter that all 
the employees -were uniformly retired from 
service on attaining the age of 58 years m 
accordance with the said agreements. The 
ope further stated that the workman 
had enjoyed all the benefits: conferred on him 
under the two agreements and hence he was 
bound by the retirement age fixed therein. 


7: As conciliation proceedings failed, 
the Government of West Bengal referred to 
the Industrial Tribunal concerned for adju- 
dication of the question: 

“Whether the retirement of Shri H. N, 
‘Bhattacharyya is justified? 


To what relief, if any, is he entitled?” 
8. The appellant relied on the agree- 
ment dated June 29, 1961 and Dec. 6, 1966 
in support of its stand that the order re- 
garding the retirement. of the workman was — 
justified. In fact the Company raised a plea 
that the concerned workman was enn: by 
the agreement of 1956 entered into between 
the appellant and the Dunlop Rubber Factory 
Labour Union fixing the age of retirement 
of its employees at 55 years on the ground 
that the workman was a member of the 
said Union. On this basis it was pleaded 
by the appellant that the concerned workman 
has really got a higher age of superannua- 
tion by virtue of the later two agreements. 
/ Q The Union on the other hand 
pleaded that as there were no Standing 
Orders regarding the age of retirement when 
the workman joined service in 1944, he was 
entitled to continue in service till he attain- 
ed the age of 60 years in view of the deci- 
sion of this Court in Guest, Keen, Williams 
(P) Ltd. v. P. J, Sterling, (1960) 1 SCR 348 
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=(ATR 1959 SC 1279). The Union further 
poa that the agreement of 1956 had not 
een given effect to by the appellant as will 
be seen from its Circular dated April 20, 
1966. The Union also contended that the 
workman was not bound by the agreements 
either of June 29, 1961 or of December 6, 
1966 as the Union, which was a party to 
those agreements did not represent all the 
employees of the appellant including the 
concerned workman. The Union er 
raised a point that at the time of the ap- 
ponent ae A Aa en an sane had 
een given by r. ward, mployment 
Officer of the Company, that the workman 
can continue in service so long as he was 
found to be physically fit. 
10. The Tribunal has recorded the 
following findings: At the time when the 
concerned workman joined the service of the 
Appellant, there were no Standing Orders, 
Riles or Regulations regarding the age of re- 
tirement. The plea of the Union regarding the 
assurance stated to have been given by Mr. 
Edward was rejected. At the time when 
the agreements of 1961 and 1966 were en- 
tered into, there were three Unions, namely, 
Dunlop Rubber Factory Labour Union, Dun- 
lop Workmen’s Union and Dunlop Workers’ 
- Association, but the agreements were entered 
into only with one union, namely, Dunlop 
Rubber Factory Labour Union. The con- 
- cerned workman as well as several other em- 
ployees were not the members of the Union. 
On the other hand, the workman was an 
active member of the Dunlop Workers’ 
Union, which was not a party fo either of 
the agreements, and therefore, the workman 
was not bound by those agreements. In 1956 
there was only one Union, namely, Dunlop 


Rubber Factory Labour Union, representing ~ 


all the employees of the Company, and there- 
fore the workman was bound by the agree- 
ment of 1956. But the Company did not 
give effect to the age of retirement of 55 
years as provided in Clause 14 of the agree- 
ment of 1956. In view of the decision of 
this court in (1960) 1 SCR 848 = (AIR 
- 1959 SC 1279) the concerned workman was 
entitled to be in service till his attaining the 
age of 60 years. The Company’s plea that 
as the workman had enjoyed the benefits 
conferred on all employees under the agree- 
ments of 1961 and 1966 he was also bound 
by the age of retirement Ngee therein, 
was rejected on the ground that the work- 
man can raise a dispute or a controversy 
about the age of retirement only when the 
provisions regarding the ag of superannuation 
was sought to be enforced. On these findings 
the Tribunal held that the order dated August 
_2, 1966 passed by the appellant is illegal and 
it also delad the fight of the concerned 
workman to be reinstated with all benefits 
and that he is entitled to continue in ser- 
vice till hé attains the age of 60 years. 

ll. Mr. G. B. Pai,. learned counsel 
For the appellant, raised three contentions: 
(1) The Tribunal, having held that the con- 


| 

A. LR, 
cerned workman was bound by the agree- 
ment of 1956, should have held that the 
workman was bound to retire at the age 
of 55 years as provided by -clause 14 there- 
in or at any rate as per clause 28 of the 
Standing Orders framed in 1955. In this 
view, it should have further held that the 
Company's asking the workmen to retire on 
completion of 58 years was legal; (2) The 
Tribunal committed an error in holding that 
the agreements dated June 29, 1961' and 
December 6, 1966 fixing the age of retire- 
ment at 58 years were not binding on the 
concerned workman. On the other hand, it 
should have held that those agreements, were 
binding on the concerned: workman. especial- 
ly as be had enjoved the various other bene- 
ts conferred by them; and (8) In any ‘event 
the Tribunal had no jurisdiction to give a 
directicn to the Company to continue’ the 
concerned workman in service till he attain- 
ed the age of 60 years. 


2 Mr. D. L. Sen Gupta, learned 
counsel for the Union, pointed out that 
the findings -of the ‘Tribunal -that. the 
agreement of 1956 was binding on the 
concerned workman was itself erroneous. He 
referred us to certain materials on record, 
which, according to him, will establish’ that 
protests have been made regarding the ‘bind- 
ing nature of the agreement. In the ‘alter- 
native he contended that the age of retire- 
ment of 55 years as provided in clause 28 
of the Standing Orders framed in 1955 or 
in clause 14 of the agreement of 1956, has 
never been von effect to by the appellant 
as the circular dated April 20, 1960' will 
show as also the various dates on which the 
workmen were retired. The agreements of 
1961 and 1966 were rightly held to be not 
binding on the concerned workman, as the 
concerced workman was not a member of the 
union, which was a party to those agree- 
ments. Mr, Sen Gupta further pointed out 
that when once the action of the appellant 
in retiring the concerned workman on hi 


attaining 58 years was ae a sare n the 
Tribunal had to consider till what date the 
workman was entitled to continue in ser- 


vice. Unless a finding'is recorded by: the 
Tribunal on the latter aspect, it will not be 
possible to consider otherwise the validity of 
the order that was being challenged. There- 
fore, he pointed out that the Tribunal! was 
justified in holding that the workman was 
entitled to continue in service till 60 years 
and it is on that basis that it held that the 
termination of the services of the workman 
on his attaining 58 years was illegal. ' 


13. We have already referred tọ the 
fact that the Tribunal has disbelieved' the 
case set up by the workman regarding: the 
assurance stated to have been given at the. 
time of his appointment by the Employment 
Officer, Mr. Edward. At the time when the 
workmen entered the service of the. appel- 
lant in 1944 admittedly there were no rules, 
regulations or agreements regarding the age 
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of superannuation. In the absence of any 
such rules, regulations or agreements, re- 
garding the age of superannuation, it was 

e case of the workman that he was entitl- 
ed to continue in service so long as he was 
physically and mentally fit. e Tribunal 
relying on the. decisions of this Court in 
(1960) 1 SCR 348 = (AIR 1959 SC 1279) and 
Workmen of Kettlewell Bullen and Co. Ltd. 
v. Kettlewell Bullen and Co. Ltd., 1964-2 
Lab LJ 146 (SC) has held that the Stand- 
ing Orders which are rules fixing the age of 
retirement, framed by a Company, would have 
no eppiranin to its prior employees unless 
it is shown that such employees accepted the 
new rules as part of their conditions of ser- 
vice. These decisions have further laid down 
that in the absence of any such indication 
that the employees have accepted the new 
rules as part of their corditions of service, 
they are entitled to be in service till they 
attain the age of 60 years. In support of 
his Ist contention Mr. Pai pointed out that 
_the above two decisions reied on by the Tri- 
bunal have been explained by this Court in 
a recent decision in Agra Electricity Supply 
Co. Ltd. v. Alladin, (197C) 1 SCR 808 = 
(AIR 1970 SC 512). On the basis of the 
said decision, he contended that the Stand- 
ing Orders ed in 1955 providing im 
clause 28 the age of retirement of an em- 
loyee as 55 years, is binding on the yaad 
fant. though the Standing Orders were - 
ed long after he had entered service. The 
counsel further re-enforced this argument re- 
lying on the agreement of 1956 and the 

ding of the Tribunal tkat the said agree- 
ment was binding on the concerned work- 
man. Mr. Pai urged that the agreement of 
1956, which is binding. on the concerned 
workman, clearly establish2s that the emplo- 
yees eea by the Union including the 
concerned workman have accepted the rule 
regarding the age of retirement as part of 
their conditions of service. In short, accord- 
ing to Mr. Pai, when tha concerned work- 
man is entitled: to continae in service only 
till the age of 55 years, ìe has really been 
given a benefit b being ellowed to continue 
fill he attained the age of 58 years, 

14. Normally the above contention 
of Mr. Pai will have considerable force. 
The decision in (1960) 1 SCR 348 = (AIR 
1959 SC 1279) as to why the age of retire- 
ment of 60 -years was fixed to employees 
who have been in service before the Stand- 
ing Orders fixing the age of retirement were 
fram: Jained in Salem- 
Erode Electricity Distribution Co. Ltd. v. 
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Orders are certified and come into operation, 
they become binding on the employer and 
all the workmen poy employed as also 
those employed thereafter in the establish- 
ment conducted by that employer. It has been 
further held that it cannot possibly be 
that such Standing Orders would: bind only 
those who are employed after they come in- 
to force and not those who are employed 
previously, but are still in employment when 
they .come into force. a 

15. Applying 


the ‘principles laid 


down in (1970) Í SCR 808 =(AIR 1970SC 


512), it is clear that though the concerned 
workman, in the case before us, entered ser- 
vice of the ‘appellant in 1944, he will be 
bound by the Standing Orders framed by 
the appellant in 1955 after. following the 
provisions of the relevant statute inasmuch 
as he was a workman presently employed 
at ae time when the Standing Orders were 
ce g 


16. Though Mr, Sen Gupta has been 
able to draw our attention to certain pro- 
tests made by the workman regarding the 
agreement of 1956, in our opinion, -the find- 
ing of the Tribunal that the concerned work- 
man was bound by the said agreement has 
to be accepted. There is no controversy 
that in 1956 there was only one union, namely, 
Dunlop Rubber Factory Labour Union. 
There is further no controversy that the said 
union represented all the employees of the 
Company. The agreement was entered in- 
to by the appellant with the said union. If 
so, it follows that was a valid agreement 
and as rightly. held by the Tribunal it was 
-binding on the concerned workman. Clause 
14 of the said agreement clearly specifies 
that a staff employee should retire on the 
Ist of January, next following the year in 
which he has attained 55 years of age. By 
this agreement it must be held that the em- 
ployees have - accepted the retiring age 
aireacy provided in the Standing Orders 
framed in 1955 as part of their conditions . 
of service. If the 1956 agreement holds the 
field, there is no escape from the conclusion 
that the concerned workman was entitled to 
be in service only till he attained the age 
of 55 years, and Mr. Pai is well-founded in 
his contention that the retirement of the 
workman long after he attained’ the age of 
55 years is justified. 


17. Tt must be-noted that the Tribu-- 
nal has found that the agreement. of 1956 
has not been gwen effect to by the appel- 
lant. This finding is attacked by Mr. Pai. 
Even here, in our opinion the finding of the 
Tribunal is justified. That the retirement 
age provided under clause 14 of the agree- 
ment of 1956 was not acted upon by the 
appellant Company is clear from the follow- 
ing circumstances: The appellant issued a- 
circular on April 20, 1960 to the effect that 
the management will not ask any employee 
to retire before attaining the age of 58 years. 
In the said circular it is stated that the ques- 
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tion of fixing the retiring age of employees, 
both in public and private sectors, has re- 
ceived considerable attention and publicity 
and that in West ha though the retiring 
age is:almost unifo 

ernment service, the Industrial Tribunals, 
throughout the country have awarded age of 
retirement varying from 55 to 60. From 
this circular it is clear that the management 
have decided not to retire any employee 
before attaining the age of 58 years, fiough 
the age of retirement was 55 years as per 


clause 28 of the Standing Orders framed in ` 


1955 and clause 14 of the agreement of 
1956. 


18. It is also pertinent'‘to note that 
in Bombay area, disputes were raised by the 
employees of -the appellant regarding the 
age of reirement for clerical and  subordi- 
note staff to be raised from 55 to 60 years. 
The Industrial Tribunal raised the age of 
retirement to 60 years. The appellant had 
challenged the decision of the Industrial Tri- 
bunal before this Court. This Court in its 
decision in The Dunlop Rubber Co. (India) 
Ltd. v. Workmen, (1960) 2 SCR 51 = (AIR 
1960 SC 207), rendered on October 16, 1959, 
upheld the order of the Tribunal and dis- 
missed the. Company’s appeal. Following 
this judgment the appellant had issued the 
culan referred to above,.on April 20, 
1960. The appellant entered into an agree- 
ment with the Dunlop Rubber Factory 
Labour Union on June 29, 1961 fixing the 
age of retirement at 58 years. The same 
has been reiterated in the second agreement 
oo the same parties on December 6, 

966. 


19. Even on December 6, 1962, 
there is an inter-office letter issued by the 
appellant stating that those staff. employees 
who are over 52 or will attain the age of 52 
on Ist January 1968, will continue to work 
until the age of 60 years and all others will 
retire at 58. Admittedly, as on January 1, 
1968, the concerned workman was over 52 
years and as such by virtue of this letter he 
was entitled to continue in service till the 
age of 60 years, All these circumstances 
clearly indicate that the appellant has depart- 
ed from the original age of retirement fixed 
at 55 by the 1956 agreement, 


- 20, The appellant had vey strongiy 
relied on Ex. 1, as containing the fist of em- 
. ployees (staff, operative and special), Appoint- 
ments) superannuated from 1956 to 1-8-67. 
According to the appellant the particulars 
furnished in this list will establish that the 
age of retirement of 55° years fixed by the 
1956 agreement has been given effect to and 
the s has been retired on their attaining 
the. age of 55 years as per clause 14. 


21. We have already. referred to the 
fact that clause 14 of the 1956 agreement 
provided that staff employees are to retire 
_ on the Ist of’ January, next following the 

_year in- which they have attained 55 years 
of age. We have gone through the parti- 


y 55 years, in Gov- . 
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culars mentioned therein. A perusal of! the 
details mentioned in columns 5 and 6 relat- 
ing to date of birth and date of retirement 
relating to the years 1956 to 1959 clearly 
shows that’ except a few officers, all : the 
others have retired long after having com- 
pleted 55 years of service. .To take an in- 
stance, Serial No. 8, Gopi Nath Seal, who 
was born on April 8, 1894, retired on April 
I, 1956, ie,, at about the age of 62 years; 
Similarly, Serial No. 12, Dasurathi Bose, 
who was born on May 22, 1891, retired 
only on April. 1, 1956, ie, when -he was 
about 65 years. We donot wantto multiply 


_ instances because there are persons who have 


retired at the age of 59 and long after attain- 
ing the age of 58. The list furnished by; the 
appellant itself to establish that the “1956 
agreement was given effect to regarding the 
age of superannuation does. not support the 
appellant, ! 


“22, Mr. Pai pointed out that the as- 
pe referred to, by us in Exhibit I has ‘not 
een put to the Company’s witness in which . 
case an explanation would have been offer- 
ed, ` When the facts and particulars in Exhi- 
bit I are a ite clear and when the. appellant 
itself relied on that document to establish 
that the members of the staff were super- 
annuated: at the age of 55 years, it was: ity 
duty to offer satisfactory explanation, if ;one 
such was available, to show why very many. 
officers mentioned therein were continued in 
service long after attaining the age of i 55 
years, i 


23, From what is stated above, ithe 
contention of Mr. Pai that the Tribunal’s 
finding that the agreement of 1956 has ‘not 
been acted upon, is erroneous, cannot be ‘ac- 
cepted. If so, it follows that the first con- 
tention of Mr. Pai will have to be rejected. 


24, Coming to the second conten- 
tion of Mr. Pai, the agreement of 1966 can be 
safely left out of account as it came into 
effect only on December 6, 1966 long after 
the notice dated August 2, 1966, issued! by 
the appellant to the concerned workman: 
Coming to the agreement of June 29, 1961, 
that was one entered into between the ‘ap- 
pellant and.the Dunlop Rubber Factory 
Labour Union. At the time when this agree- 
ment was entered into, there is no contro- 
versy, that there were three labour unions, 
namely, Dunlop Rubber Factory Labour 
Union, Dunlop Workers’ Union and Dunlop 
Workers’ Association. It is not disputed ' by 
the appellant that the concerned wor 
was a member - the Dunlop Workers’ 
Union, which was not a party to any such 
agreement with the appellant. If the age of 
retirement at 58 had been fixed in the Stand- 
ing Orders of the Company after following 
the moe o moia in the a ea 
tute, as the appellant originally did in 1955, 
then the position may be different. On the 
other hand, what the appellant did was! to 
enter into an ae nent with the Dunlop 
Rubber Factory Labour Union, which repre- 


~ 


1972 


sented only one section of the staff emplo- 
ees. en is so; suzh an agreement 
will bind only such of the staff employees 
who were members of the Dunlop Rubber 
actory Labour Union, which was a party to 
the agreement. The concerned . workman 
who was not a member of the said union 
was justified in contending that. he was not 
bound by the agreements of 1961 ‘and 1966 
and the Tribunal was alsc: justified in up- 
holding the contention. 

25. Mr. Pai then urged that the 
igreements of 1961 and 1966 conferred very 
many benefits on the san hae and those 
benefits have also been avaied of by the con- 
cerned workman. Therefore, he urged that 
the workman was bound by the provisions 
contained in those agreements relating to the 
age of retirement. The mere fact that an 
employee gets the benefit of higher wages 
fixed under the agreement, in our opna 
cannot be considered to a as a bar to 
his disputing the right ot the management 
fo retire him at the age o= 58 years. It is 


only when the clause relating to’ the age | 


of retirement is sought to be enforced that 
he can raise a controversy. The other pro- 
visions regarding gratuity and other retire- 
ment benefits will accrue to the workman 
only on his retirement and therefore it can- 
not be said that the concerned workman had 
taken the benefit‘ of those provisions before 
he was due to retire, Therefore,; we are 
not impressed with this contention of Mr. 
Pai. The second contention is also to be 
rejected. 

The last contention of Mr. Pai 






Tribunal had necessarily tc consider what is 
the proper retirement age for the concerned. 


the Tribunal was justified in Going to that 
aspect. The Tribunal has relied on the deci- 
sions of this Court in fang, 1 SCR 348 = 
(AIR 1959 SC 1279) and (1964) 2 Lab LJ) 
146 (SC), for. holding that the concerned 
workman who had joined service at a time 
when there were no rules, regulations, agree- 
iments or Standing Orders regarding the age 
of superannuation, was entitled to continue 
in service till he attained the age of 60 
years. These decisions too prima facie sup- 
port the view of the Tribrnal that the con- 
cerned workman, in the present case, is en- 
titled to continue in service till he attained 
the age of 60 years, We have already re- 
ferred to the fact that the said decisions 


have been explained by this Court in (1970). 


J SCR 808 = (AIR 1970 SC 512). 


However, the finding of the 


27. 
Tribunal that the concerned workman was 


Dunlop India Lid. v. Workmen (V aidialingam J.) 


[Prs. 2480] S.C. 2331 


entitled to continue in service till he attain- 
ed the agè of 60 years can be supported on 
other grounds. We have already referred to 
the decision of this Court in (1960) 2 SCR 
51 = (AIR 1960 SC 207) relating to the 
age of retirement being 60 years in_ respect 
of the appelant; staff employed in Bombay 
region. ough that decision related to the 
employees of the appellant in Bombay re- 
gion, it should be noted that this Court re- 
jected the contention of the Company that it 
being an all-India concern, it should have 
uniform conditions of service throughout the 
country for its employees. It was further 
apa ied by this Court that industrial ad- 
judication in India being based on industry- 
cum-region basis, the Industrial Tribunals 
have jurisdiction to make necessary changes 
in a uniform scheme so that it might accord 
with the prevailing conditions in the region 
where the employees were working, as the 
changes found necess by the Tribunal 


were to ensure fair conditions of service. 


28. We have also referred to the 
inter-office letter dated December 6, 1962, 
which further shows that even according to 
the appellant the concerned workman is en- 
titled to continue in service till the age of 
60 years. 


29. Mr. Pai has referred us to cer- 
tain decisions to show that the trend in 
West Bengal is to fix the age of retirement 
as 58 years for clerical and subordinate 
staff. Mr, Sen Gupta also referred us to 
certain decisions in other regions to show 
that the trend is to fix the age of retire- 
ment for staff members at 60 years. But it 
is not necessary for us to refer to those deci- 
sions cited either by Mr. Pai or by Mr. Sen 
Gupta. We will only refer to the decisions 
of this Court in Messrs. British Paints (India) 
Ltd. v. Its Workmen, (1966) 2 SCR 523 = 
(AIR 1966 SC 782), which relates to West 
Bengal region wherein this Court fixed the 
age of retirement both for factory workmen: 
and the staff members in the Company con- 
cerned at 60 years. No doubt, it is pointed 
out in the said decision that the uniform 
age was fixed for the factory workmen also 
in that case because of the particular nature 
of work the factory workmen had to do, but 
one thing is clear, the trend in West Bengal 
region is to fix the age of retirement at 60 
years for the clerical and subordinate staff. 
From this point of view the direction of the 
Tribunal that the appellant was entitled to 
continue in service till 60 years is justified. 
«80. The result is that the Award 

‘of the Industrial Tribunal is confirmed and 
this appeal dismissed with costs. 


Appeal dismissed. 


Ga . 
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AIR 1972 SUPREME COURT 2332 
(V 59 C 445)= 


1972 LAB. I. C. 1012 
(From: Award of Industrial Tribunal, 
. Bombay)* 
C. A. VAIDIALINGAM, I. D. DUA AND 
G. K. MITTER, J]. 


Messrs. Unichem Laboratories Ltd., Ap- 
pellant va all the appeals) v. The Workmen, 
. Respondents (in all the appeals). 


= Civil Appeals Nos. 1091 to 1098 of 
1971, D/-24-2-1972, 


- (A) Industrial Disputes Act (1947), 
Schedule 3, Items 1 and 2 — Wage struc- 
ture — Computation of gross profits — 
Allowable deductions, 


While computing gross profits for the 
purpose of revising wage structure and dear- 
ness allowance the provision made for taxa- 
tion, depreciation and development rebate 
cannot be deducted. The provisions of the 
Companies Act (1956) in Ss. 205 and 211 
and Part I, Schedule VI and the principles 
of accountancy involved in preparation of 
profit and loss accounts have no relevance 
or bearing when considering a revision of 
wages and dearness owance. Case-law 

iscuss (Paras 50, 57, 68, 69) 


(B) Industrial Disputes Act (1947), 
Schedule 3, Items 1 and 2 — Wage scales 
and dearness allowance — Fixation of — In- 
dustry-cum-region basis —. Comparable units. 

T (Paras 76, 90, 92) 

Two principal factors which must 
weigh while fixing or revising wage scales 
and grades are: (1) How the wages prevail- 
ing in the establishment in question com- 
pared with those given to the workmen of 
similar grade and scale by similar establish- 
ments in the same industry or in their ab- 
sence-in similar establishments in other in- 
dustries in the region; and (2) What wage 
scales the establishment in question can pay 
without any undue strain on its financial re- 
sources, ‘The same principles substantially 
apply when fixing or revising the dearness 

owance. The principles ss lui fixation 
of wage-scales and dearness allowance apply 
equally to all industries, irrespective of the 
character of the employer. Once the test 
for comparing different units is satisfied, no 
distinction can be made on proune that 


some workmen are in the employ of purely i 


local units while others are employed in 

foreign companies or companies having 
foreign collaboration. Case-law discussed. 

(Paras 76, 90, 92) 

In comparing different units the strength 

of the workmen employed has to be taken 

into consideration. (Para 110) 


*(References I. T. Nos. 20 of 1969, 70 of 1970 
and 105 of 1969, D/- 15-4-1971—Ind. 
Tri., Maharashtra, Bombay). 


CP/CP/B779/<2/DVT- 


Unichem Laboratories v. Workmen 


7 S 
A.I. R 
(C) Industrial Disputes Act (1947), 
Schedule 3, Item 2 — Dearness allowance 
— Fixation, | (Paras 113, 114) 
A different system of dearness allowance for 
employees working under the same employer 
is not warranted. The Tribunal is compe- 
tent to devise a uniform scale of dearness 
allowance for all the employees of a unit on 
slab system: when the same system is preva- 
lent in other similar units. Existence of a 
system of dearness allowance does not' de- 
bar the Tribunal from revising the dearness 
allowance. (Paras 118, 114) 
Cases Referred: Chronological Paras 
ATR 1972 SC 848 = (1971) 2 SCC l 
759, The I. L. C. Manufacturers | 
__Ltd. v. Their Workmen’ 58, 62, 69 
AIR 19€9 SC 360 = (1969) 2 SCR i 
113. B. C. & P. Works v. Its Work- 
men 81, 70, 113, 118 
(1969) 2 Lab LJ 782 = 18 Fac 
LR 228 (SC), Workmen of N. E. W. 
Mills v. N, E. W. Mills 75, 110 
AIR 19€7 SC 948 = (1967) 1 SCR | 
652, Hindustan Antibiotics Ltd. 
_ OL 


© v. Woerkmen 
AIR 1967 SC 1175 = (1967) 2 
SCR 463, K. M. & oys v. Their! 
Workmen -118 
AIR 1966 SC 497 = (1966) 1 SCR 
382, Ahmedabad . Mill-owners’ 
Assn. v. Textile Labour Assn. 64, 72 


AIR 1964 SC 689 = (1964) 
SCR 362, Greaves Cotton & Co. v. 
Workmen 8l, 70, 71, 73, 118, ‘118 

AIR 1964 SC 728 = (1964) 5 SCR ' 
ag Workmen of B. L. & Co. y 


B. L. & Co. 74, 115 
(1964) 2 Lab LJ 181 = (1964)9° | 
Fac LR 10 (SC), Gramophone 


Co. v. Its Workmen 52, 59, 62, 63 
(1962) 1 Lab LJ 287: (SC), Reming- 

ton’ Rand v. Its Workmen 114 
(1962) 1 Lab LJ 802 (SC), William- 3 

sons (India) v. Its Workmen 103 
AIR 1958 SC 578 = (1959) SCR ! 

12, Express Newspaper v. Union of ' 

India | ' 7O 
1958 ICR Bom 1305, Alembic Che- 

mical Works v. Its Workmen 85 
1957 ICR Bom 1206, C. I. & P.L. ` 

Bombay v. Their Workmen ' 84 
Mr. V. M. Tarkunde, Sr 

essrs. R. A, Jahagirdar and I.. N. 
Shroff, Advocates with , for Ap- 
pellant) (in all appeals); Messrs. K. T, 


Janardan 


_ The following judgment of the Court was 

delivered by: | 

_ _VAIDIALINGAM, J.:— These three ‘ap- 
eals by special leave, arise out of the Award’ 
ated April 15, 1971 of the Industrial Tri- 


bunal, Maharashtra, Bombay, in References 
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r Nos. 20 and 105 of 1969 and 70 of 
970). - 


2. The main questions that arise for con- 
sideration in these appeals relate to 
mward of dearness allowance, classification of 
grades and fixation of wages and a direction 

iven by the Industrial Tribunal rending 
e Incentive ‘Bonus Scheme as modified by 
the Company. There is also a minor point 
` re ing a particular clause in the Gratuity 
Scheme as tramed by the Tribunal in Refer- 
ence (L.T. No. 20 of 1969). Though there 
are certain other matters dzalt with in the 
award in Reference (I.T. No. 20 of 1969), 
they are not the subject cf controversy in 
these appeals.. ` 
3. We will now state the circum- 
stances under which the References came to 
be made to the Tribunal. 
(Contd. on CoL 2} 


‘Onskilled A ~- 
Unskilled B 
Semi-skilled A 
Semi-skilled B . 
Skilled os 
5. The wage-scales of the clerical 


‘Junior Chemist es 
Manufacturing 

Assistant 

Store-keepers f 

Store Assistants 

Stenographers 

Junior Clerk 

Intermediate clerks 


Senior Clerks 


6. In addition to the basic wages, 
referred to above, the employees were get- 
ting dearness allowance, which in the case 
of operatives was equal to 80 per cent. of 
the revised textile scale of dearness allowance 
and in the case of clerical and subordinate 

(Contd. on CoL 2) 


Unskilled 
Semi-skilled A 
Semi-skilled B ` y 
Skilled i 
Highly skilled 


8. The dearness allowance of the 
operatives and clerical and subordinate staff 
underwent a change by the award in Reference 
I.T. No. 402 of 1963).. Under that award 

e dearness allowance of the operatives was 
increased to 90 per cent. of the revised tex- 
(Contd. on CoL 2) 


Unichem Laboratories v. Workmen (Vaidialingam J.) [Prs. 1-10]- S.C. 2889 


4. The appellant was started as @ 
proprietary concern in the year 1944 and 
was later transformed to a public limited 
Company and registered as such under the 
Indian Companies Act, 1962. From its in- 
ception, the Company has been dealing in 
the business of manufacturing and selling 
pharmaceutical products. It has its factory 
in Jogeshwari in Greater Bombay. At the 
time of the Reference, the Company was em- 
ploying about 714 workmen, of whom 558 
were operatives and 156 were members of 
the clerical and-subordinate staff. All these 
employees were covered by the demands 
comprised in all the References. The wage 
scales of the workmen had been determined 
originally in Reference (I.T. No. 23 of 1959). 
The wage scales of the operatives were as 
follows:— 


Rs, 52-0.09-2.23.0.12-2.98 
1,25-0.06-1.85-0.09-2.30 
2.00-0.12-2.72-0.18-3.80 
1.76.0, 11-2.64-0.15-3.89 
2.59-0.13-2.85-0.22-3.95-0.30-4.25” 


and subordinate staff were as follows:— 


Rs, 120-10-200-12-260 
140-10-220-15-310 


é 


-180-10-260-15-850 


60-8-90-10-140-E.B.-15-215 
75-8-115-12-175-E.B,-L5-250 


115-10-255.15-315-E.B.-20-395.” 


staff 100 per cent. of the revised textile scale 
of dearness allowance. 


7. The nomenclature of the 
paos of the operatives was changed 
y a consent award in Reference 
(I. T. No. 170 of 1961). The grades 


and wages as per this award were as follows: 


Rs. 1.25-0.06-1-85-0.09-2.30 


1,52-0,02-2.33-0.12.2.98 
1.76-0.11-2,64-0.15-3.39 
2.00-0.12-2.72-0.18-3.39 
2.59.0.13.2.85-0.22-3,95. 0-30-4.25.” 


tile scale of dearness allowance from January | 
1, 1964 and 95 per cent. of the revised tex- 


' tile scale of dearness allowance from July 1, 


1964. The dearness allowance of the cleri- 
cal and subordinate staff was supplemented 
at different slabs with effect from January 1, 
1964, as follows:— 


Operatives’ dearness allowance plus Rs. 7.50 
Operatives’ dearness allowance plus Rs. 15, 
Operatives” dearness allowance plus Rs. 22.50 
Operatives’ dearness allowance plus Rs. 25.” 


‘Basie salary upto Rs. 100 

Basic salary of Rs. 101 to 200 
Basic salary of Rs. 201 to Rs, 300 
Basic salary of over Rs. 300 


9. Though the awerd prescribed to 
>the clerical and subordinate staff the same 
rate of dearness allowance of the operatives 

lus a fixed amount, as referred to above, 
the Company continued to give them dear- 
ness allowance equal to 10C per cent. of the 


revised textile scale of dearness allowance. 
This was also supplemented with the fixed 
amount depending upon the slab of the 


salary, 


10. There was a settlement on June 
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24, 1966 between the mea at and its em- 
ployees, in and by which the wages of the 
(Contd. on Col. 2) 


“Unskilled 
Semi-skilled B 
Semi-skilled A 
Skilled 
Highly skilled 


A.LR. 
operatives and the clerical and subordinate - 


staff underwent a final revision. The wages 
of the operatives were fixed as foll 


OWS: 
Rs, 1.25-0.10-2.75 
` 1,.60-0.12-2.82-0.15.3.67. 
1.80-0.15-2.85-0.20-4.45 
2.10-0.20-3.10-0.25-5. 10 . 
2.75-0.20-3.75-0.25-5.00-0.30-86.50.7 


TI. Similarly, the wages of the clerical and subardinate staff were as follows: 


“Junior Clerk 
Intermediate Clerk 
Senior Clerk 

Steno and Store-keeper 


12. The above basic scales in res- 
pect of all the cotegories were again sup- 
plemented by dearness allowance as pro- 
vided for in the award passed in Reference 
“(LT.) No. 402 of 1963. The Company had 


(Contd. on Col. 2) 


“Drivers 
Watchmen 


18. The above was the pattern of the 
wage structure and dearness allowance tor 
the operatives and the clerical and subordinate 


(Contd. on Col. 2) 
"Wage slab 


Upto LOO 
From Rs. 101 to 200 
From Rs, 201 and above 


Minimum dearness allowance Rs. 100. Minimum variation Rs. 5.” 


15. They also demanded that the 
above scheme of dearness allowance was to 
have retrospective effect from August 1, 
1967. In the same demand the unions re- 
quired that the workmen should be granted 
one month’s wages for every year of service 
as pratuity in case of resignation, dismissal, 
cen dens death or termination of service 
for any reason. By this demand the unions 
required modification of the then existing 


, pattern of payment dearness allow- 
ance. at 95 per cent, of revised 
textile scale of dearness allowance to 


operatives and 100 per cent of revised textile 
scale of dearness allowance plus Rs. 7.50 
to Rs. 25 paid to the clerical and other staff. 
The Company did not agree to the demand 
and in consequence by order dated January 
om 1969, the Government of Maharashtra 

erred for adjudication to the Industrial 
Tribunal the demands. This Reference was 
registered as Reference (L.T. No. 20 of 1969.) 


16. The unions again made a de- 
mand for revision of scales of pay as well 
as the classification of employees, their 
grades and their fitment in the revised scales 
of pay. As against the then existing six cate- 
wories of workmen and their wage-scales of 

e operatives, the unions demanded new 
classification and gradation into eight grades 


with new wage-scales. Similarly, as against 
the then existing five grades of the clerical 


When the working class cost of living 
index figure is in the group of 401-410. 


Rs. 75-6.105-10-155..15-260-E.B.-17-3 11 
90-8-130.12-190-15.295.E.B,-18-349 
125-10-195-15-270-20-390-E.B.-25.440. | 
180-10-260-15-380-E.B.-20-4-460.” 


also an Incentive Bonus Scheme, by virtue 
of which a large number of operatives were 
getting on an average an additional sum 
Rs..28 per month. The Company further re- 
vised. fom about November 1, 1969. the 
wage-scales of drivers and watchmen ag 
follows:— j ' 


Rs. 70.6-100-9-145-12-205-E.B.-15-250 


Rs. 45-4-65.6_95-E.B,-8-1385” 


14, The unions concerned made a 
demand for introducing the following scheme 
of dearness allowance in ect of all; the 
workmen with immediate effeck— 


Variation in the dearness allowance 
for every LO points rise or fa 


100 per cent 5 per cent 
50 per cent 24 per cent 
25 per cent 13 per cent 


i 
l 
4 


and subordinate staff, the unions demanded 
the creation of six categories with enhanced 
wage-scales. These demands again ‘were 
not accepted by the Company which led to 
the State Government: making a reference on 
January 9, 1970, which reference was regis- 
tered as Reference (I.T. No. 70 of 1970). 


17. The Company, some time in the 
year 1959 had introduced an Incentive 
Bonus Scheme. This was introduced,. ac- 
cording to the appellant, because of the fact 
that tha workmen were not giving a su 
stantial production. The -basis of the 
scheme, introduced by the appellant was that 
if the workmen gave only 30 per cent. of the 
100 per cent. production expected of them, 
their performance would be considered ‘zero. 
On the other hand, if they gave production 
above $80 p.c. and upto 100 p.c., they 
would be eligible for payment of Incentive 
Bonus which would be from 81 to 100 
points. In other words, for the 70 points 
above the first 30 points, the workmen would 
get Rs. 50 as Incentive Bonus which would 
work out approximately to about Rs. 71.43 
per point. The appellant desired that the then 
existing floor limit of 80 per cent ought to be 
raised to 75 per cent. without varying the 
an of Rs.50 that was originally pay- 
able on achievement of 100 per cent, pro- 
duction. What was intended was that the 
25 points between 75 and 100 points were 
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to be made eligible-for payment of incentive 
Bonus of Rs.2 for each point. 


18. The Company served a notice 
of change on the workmen. under Section 9A 
of the Industrial Disputes Act, 1947. As 
the workmen protested against this change, 
this led the 
ence to the Industrial Tribunal for adjudi- 
cation. This was numbered as Reference 
(L.T. No. 105 of 1969). 


19. The appellant resisted the claims 
made for revision of dearness allowance and 
wage-scales as well as the modification sought 
for in the ay scheme. The appellant 
also wanted the Tribunal to vphold the notice 
of change given by it under Sec. 9-A of the 
Industrial Disputes Act in respect of the 
Incentive Bonus Scheme. In particular the 
appellant contended that it was not a com- 
parable -concern with the uni-s referred to by 
the unions and that any modification in the 
scale of dearness allowance and wages would 
be beyond its financial capacity. The ap- 
pellant also relied on the coming into force 
of the Drugs (Price Control) Order, 1970, 
with effect from May 16, 1970. According 
to the appellant the wages and. dearness 
allowance paid by it to the workmen were 
for higher than what were paid by other 
units ‘in the region. The Company also re- 
ferred to the various awards wherein it had 
been held that it -could not be compared 
with an International Compeny having bran- 
ches in Bombay or with foreiga concern 
though incorporated in Incia...The wage- 
scales had been fixed by settlement dated 
June 24, 1966 and that nothing has happen- 
ed since the date of settlement to justity a 
revision of wage-scales and dearness allow- 
ance. The appellant further urged before 
the Tribunal that the double linking of dear- 
ness allowance, as required by the unions, 
had never been adopted for the pharmaceuti- 
cal units in the Bombay region. According to 
the appellant, the revision effected regardin 
the Incentive Bonus Scheme was justifie 
‘and the amount of Rs.2 cflered per point 
was much more than the prevailing rate of 
Rs. 71,43 per point. It.also opposed the re- 
vision of the then existing gratuity scheme as 
demanded by the unions. According to the 
appellant the gratuity scheme which was in 
force had been introduced by a consent 
award in 19638. ; 

20. 
balance sheets and profit and. loss accounts 
from 1962-63 to 1969-70 and various other 
charts in support of its plea that it will not 
be able to bear the additional financial bur- 
den that would result if the wage-scales an 
deamess allowance are revised as per the 
demands made by the unions. | 

21. It will be seer from the facts 
` mentioned above that the main controversy 
between the parties related to the revision of 
wage structure and dearness allowance. As 
the demands of the workmen related to re- 
grouping in different grades, the operatives 


overnment to make a Reter- 


The appellant filed copies of- 


S 
d` business from 1962-63 to 
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and the clerical and subordinate staff and as 
this involved a very radical change in the 
then existing pattern of grades, the Tribu- 
nal felt that the opinion of an expert should 
be obtained on the advisability of the re- 
classification. In is regard both the 
unions.and the appelat filed a joint appli- 
cation on December 22, 1970 requesting the 
Tribunal to appoint Shri N. L. Gadkari, re- 
tired Chief Inspector of Factories, Maha- 
rashtra State, as an assessor. They also 
prayed that the points mentioned in the a 
plication be referred for the opinion of the 
Assessor. The Assessor submitted his re- 
port on February 22, 1971, in which he re- 
commended the continuance of the 
existing grades, 


22. The unions while demurring. td 


_the report of the Assessor, requested the Tri- 


bunal by their appa aion dated March 25, 
1971, to fix for the then existing five grades 
the following wage-scales:— 


Unskilled Rs. 85-8-125-10-225 

Semi skilled B 100-10-150-12-210-{5-285. 
Semi skilled A 120-12-180-15-255-18-345 
Skilled 140-15-215-18-305-20-405 
Highly skilled 225-25-350-30-500-35-675." 


23. The appellant, when the Reference 
came up for hearing, raised an objection to the 
selection of bas agra by the unions for 
the existing grades of the operatives on the 
ground that such a selection was not permis- 
sible, being contrary to the provisions 
Section 10 (4) of the Industrial Disputes 
Act. The unions, ultimately, made it clear 
to the Tribunal that their demand for revi- 
sion of wage-scales of the existing five grades 
of operatives is to be as follows:— 
“Unkilled ` Rs. 60-5-85-7-155 


Semi skilled B 70-6-100-8-180 

Semi skilled A 85-8-125-10-225 

Skilled 100-10-150-12-210-15-285 

Highly skilled 120-12-180-15-255-18-345.” 
24, Tt is on the basis of this claim 

that the question of revision has been dealt 

with by the Tribunal. 


25. Regarding the financial incapa- - 
city pleaded by the aonan. the Trib 
after the analysis of the balance sheets an 
profit and loss accounts, held: that the ave- 
rage net profit of the Company during the 
years 1965-66 to 1969-70 works out to 
about Rs. 18,84,691, It is also of the view 
that the apprehensions of the appellant re- 

arding the possible impact of the Drugs 
(Price Control) Order, 1970, are not justi- 
ed. It is the view: of the Tribunal that in 
rice freeze effected in 1963 
as been doing very good 
1969-70. Ulti- 
mately, the Tribunal found that the financial 
condition of the appellant is quite sound,- 


26. Regarding the comparable con- 
cerns in the region, the unions referred to as 


spite of the 
e appellant 


' ‘many as twenty units. One of the units re- 


lied on as comparable with the appellant was 
Messrs. Burroughs Wellcome and Co. (India) 


Private Ltd., Bombay. 
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27. The appellant opposed its being 
compared with the concerns relied on by 
the unions‘ on the ground that those units 
were either foreign concerns doing business 
in India or Indian units working in collabo- 
tation with foreign concerns. e appellant 
in turn relied on several other concerns as 
being comparable with it. The appellant 
very strongly relied on certain previous 
. awards in support of its contention that it 
has been held in those a that the ap- 
pellant cannot be compared with foreign 
concerns or with the concerns working in 
collaboration with foreign concerns. 


28. The Tribunal, after a considera- 
tion of the materials placed before it, in this 


(Contd. on Col. 2) 


‘Junior Clerks and Laboratory Assistants- 
Intermediate Clerks 
Senior Clerks 
80. The Tribunal did not accept the 
large demand made by the unions for a gene- 
ral adjustment in increments of the emplo- 
yees. Nevertheless, in view of the revision 
of the scales of wages, it gave certain direc- 
tions so that the employees may be fitted 
in the appropriate revised wage-scales. 
31. The parties very hotly contested the 
uestion of dearness allowance as well as 
e pattern to ‘be adopted. As there were 
different .systems of dearness allowance for 
the operatives and the clerical and subordi- 
nate staff, the Unions desired that a common 
scheme of dearness allowance on a slab sys- 
tem should be adopted, The Tribunal hav- 
ing regard to the decisions of this Court in 
Greaves Cotton and Co. v. Their Workmen, 
(1964) 5 SCR 362 = (ATR 1964 SC 689) and 
Bengal Chemical and Pharmaceutical Works 
Ltd, v. Its Workmen, (1969) 2 SCR 118 = 
(AIR 1969 SC 360) held that there was no 
justification for having two systems of dear- 
ness allowance — one for the operatives and 
the other for the members of the clerical 
and subordinate staff. Accordingly, the Tri- 
bunal held that all the employees should get 
the same dearness allowance irrespective of 
‘the fact whether they were operatives or 
ae of the clerical and subordinate 
staff. 
. 32. - As the dearness allowance has 
to be fixed on industry-cum-region basis, the 
Tribunal examined the system of dearness 
allowance followed in the region by | the 
industries belonging to the pharmaceutical 
units. The Unions had submitted state- 
ments Exs. DU-1 and. MU-1 containing, a 
(Contd. on Col. 2) 
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regard ultimately, held that Messrs. Bur- 
roughs Wellcome and Co. (India) Private 
Ltd. was a unit which could be considered 
as a comparable concern with the appellant. 
The Tribunal having regard to the grades 
and scales of pay obtaining in Messrs. Bur- 
roughs Wellcome and E A . Private 
Ltd., held that the wage-scales for the five 

des for the operatives of the appellant 
should ‘be as follows:— 


“Unskilled Rs. 42.8-71-4.112 
Semi-skilled B 41.3 -50-82-4-122 
Semi-skilled A 50-4-90-5.50-134 

killed 55-0-50-] 10-4.50.155-50 
Highly skilled 72-7-142-8-182-9.50.220.” 


29. The Tribunal fixed the followin 
grades and scales of pay for the clerical 
subordinate staffs: : 


Rs. 85-7-50-145-10-195.12.959-17-323 - 
120-10-200-12-280-.15-335-18-303 7 
185-15-305-20-365-25-465.” 

list of pharmaceutical units, in support of 
their contention that such units were adopt- 
ing a slab system of dearness allowance. The 
Company, on the other hand, referred to 
certain a of the Industrial Tribunals in 
support of its stand that slab system of; dear- 
ness allowance is not considered as an a 
propriate mode of providing neutralisation. The 
Unions also relied on certain Awards wherein 
the slab system of dearness allowance’ had 
been introduced by the Industrial Tribunals. 
Though the Tribunal had held that most of 
the units referred to in Exs. DU-1 and MU-1, 
cannot be considered for the purpose of 
being treated as units comparable with the 
appellant, nevertheless it held that the: prac- 
tice ee by those units regarding the 
grant of dearness allowance can be ‘taken 
into account as providing a guide regarding 
the system of dearness allowance adopted 
in the region. On this basis the Tribunal 
accepted the statements in Exs. DU-1 and 
MU-1 and held that the slab system of dear- 
ness allowance was prevalent in a large‘num- 
ber of units belonging to pharmaceutical in- 
dustry. In this view, the Tribunal further. 
held that slab system of dearness allowance 
can be adopted, if the financial burden, con- 
sequent on the adoption of the said system, 
can be safely borne by the Company. 


88. The Tribunal then procedeed-to_ 
consider the system obtaining in Burrough 


Wellcome Company regarding the payment 


of dearness allowance. The system in the 
said Company, which was common for opera- 
tives as well as the clerical and subordinate - 
staff, was as follows: 


Basie Salary Dearness allowance per month at the Bombay Variation for 
working class cost of living Index 491-500 10 points 
Rs. 1-100 150 per cent. 5 per cent. 
-Rs. 101-200 50 per cent. on the Ist Rs. 100 24 percent. 
7% per cent. on the balance 
Rs. 201-300 150 per cent. on the Ist Rs. 100 1} per cent. - 
72% per cent. on the 2nd Rs. 100, and ae 
364 per cent. on the balance 
Minimum 
Deamess allowance 
Rs. 101 Rs, 4, | 
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84. In the said Company the above 
scale of dearness allowarce was however 
limited only to employees drawing a basic 
salary upto Rs. 800/- per month, The ap- 
pellant accepted before tae Tribunal that 
the scheme of dearness allowance obtaining 
in Burroughs Wellcome Company would cast 
a lesser financial burden then the scale of 
dearness allowance as demanded by the 
Unions. In fact, the Company had filed two 
charts Exs. C-12 and C-18. showing the bur- 


den which it will have to bear if the scheme 


of dearness allowance as cemanded by the 
Unions was introduced. "The Company had 
worked out the demands in different ways 
and that is why it filed two statements, Ac- 
cording to the appellant the additional fi- 
nancial burden will be about Rs. 878125.00 
as per Ex. C-12 and Rs. 1252698.00 as per 
Ex, C-18. The Tribunal is of the view that 
under Ex. C-13, the Company had taken into 
‘account a sum of Rs. 186298.00 payable to 
some members of the staff drawing a salary 
of over Rs. 200/- per month and amongst 
whom were also included 52 chemists. Ac- 
cording to the Tribunal the 52 chemists are 
not covered by the Reference and therefore 
the burden will have to be calculated only 
in respect of the workmen covered by the 
(Contd. on Col. 2) 
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Reference and to whom dearness allowance 
is being fixed. On calculation the Tribunal 
found that about a lakh of rupees payable 
to 52 chemists and included in Ex. C-I8 by 
the appellant will have to be deducted from 
Rs. 1252693.00. Accordingly, it held that ¥ 
as per the calculation of the appellant under 
Ex, C-13, leaving out the 52 chemists, the 
total burden will only be Rs. 1152693.00. 
Taking into account the tax relief that the 
Company will get, the Tribunal ultimately 
held that the additional financial burden that 
the appellant will have to bear will only be 
Rs. 555000.00. As it had already held that 
the average annual gross-profits of the Com- 
pany: are over Rs. 40,00,000.00, the Tribu- 
nal held that the Company can easily bear 
this additional burden. The Tribunal is fur- 
ther of the view that though the financial im- 
pact of the Drugs (Price Control) Order, on 
the business activities of the Company has 
had to be seen, the impact will not be such 
as to make the ‘appellant’s financial position 
difficult. For all these reasons, the Tribu- 
nal fixed for the operatives and the clerical 
and subordinate staff of the appellant dear- 
ness allowance on a system prevalent in Bur- 
roughs Wellcome Company. The system of 
dearness allowance fixed by the Tribunal is 
as follows: 


Basic salary Dearness allowance per month at the Bombay Variation 
working class cost of living index 521.530 

Rs. 1-100 150 per cent. 5 per cent. 

Rs. 101-200 150 per cent. on the Ist Rs. 100 24 per cent. 
72% per cent. on the balance. 

Rs. 201-300 150 per cent. on the Ist 100 13 per cent. 
Rs. 724 per cent on the 2nd Rs, 100 
$64 per cent. on the balance 

Minimum dearness 

allowance Rs. LOL Rs. 4. 


35. The Tribunal has further direct- 
ed that dearness allowance in accordance 
with the above scheme wil be a os only 
to employees drawing a basic salary upto 
Rs, 800/- per month. 


86. It will be seen that the Tribunal 
while adopting the scale of dearness allow- 
ance obtaining in Burrougas Wellcome Com- 
pany, has made a depar-ure in fixing the 
scale of dearness allowance on the basis of 
the Bombay Working Class Cost of Living 


~-“Index 521 to 580. The iJearness allowance 


scheme obtaining in Burroughs Wellcome 
Company was on the Bombay Working Class 
Cost of Living Index 491 to 500. The dif- 
ferent cost of living index was adopted by 
the Tribunal in view of the fact that the 
appellant was paying incentive wages to its 
operatives and with a view to lessen the fi- 
nancial burden on the Company. 


37. Another feature of the scheme 
adopted by the Tribunal is that it puts a 
ceiling on the employees drawing basic wages 
upto Rs. 800/- per month alone being ae 
ble for dearness allowance; whereas under 
the practice originally obtaining in the Com- 
pany there was no such limit. The Tribu- 
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nal held that the revised wage scales and 
dearness allowance would be effective from 
October 1, 1969 and directed the Company 
to pay the arrears within three months from 
the date of the Award becoming enforceable. 
At this stage it may be mentioned that the 
appellant is not challenging this direction 
regarding the date from which the waze 
scales and dearness allowance are to take 
effect, though it very vehemently attacks the 
fixation of the scale of revised wage scales 
and dearness allowance by the Tribunal. 


38. Regarding gratuity, the Company 
had already a iene ee had eg in- 
troduced under the Settlement Award in Re- 
ference (IT) No. 141 of 1962. It is not ne- 
cessary to set out the scheme that was pre- 
valent in the Company because the only ob- 
jection of the appellant to the revised scheme 
evolved by the Tribunal is in respect of 
raising the ceiling from 15 months to 17% 
months. The demand in this regard by the 
Unions was that the ceiling should be rais- 
ed from 15 months basic wages to 20 months 
basic wages. However, the Tribunal did not 
accept the claim of the Unions in toto. On 
the other hand, it adopted the practice ob- 


~ 


2888 S.C. [Prs. 88-44] Unichem Laboratories v. Workmen (Vaidialingam J.) 


taining in the Burroughs Wellcome Company 
and accordingly fixed the ceiling at 17% 
months basic wages, 

39. Regarding the notice of change 
issued to the workmen by the appellant 
under Section 9-A of the Industrial Disputes 
Act proposing to alter the existing floor limit 
of 80 per cent. to 75 per cent. in the In- 
centive Bonus Scheme, thé Tribunal on the 
joint application of the parties dated can 
10, 1970 appointed on April 28, 1970 Shri 


B, Tulpule, as Assessor to examine the ques- . 


tion of revising the existing scheme of In- 
centive Bonus. The Assessor submitted his 
report on August 27, 1970 making the fol- 
lowing recommendations: 


“(1) The base performance indèx for all 
sections in the Company’s factory should be 
revised and raised to 60 per cent, - 

(2) Consequent upon the revision of the 
base index as above, an amount of Re. 1,00 
per day should be added to: the basic wages 
of the workers, this addition being independ- 
ent of any other revision of the wage struc- 
ture that the Tribunal may decide upon. 


(3) The revised rates of incentive should 
continue beyond 100 per cent. performance. 


40. Though the Unions generally ac- 
cepted the recommendations, the appellant 
was opposed, particularly to the second and 
third recommendations. The Tribunal, after 
a consideration of the objection, is of the 
view that recommendations Nos. 2 and 3 
were beyond the scope of the terms of re- 
ference made to him. ‘Therefore, these two 
recommendations were negatived. Regard- 
ing the first recommendation, it is stated by 
the Tribunal that the Unions accepted the 
same and that.the Company also was not 
opposed to that suggestion made by the As- 
sessor regarding the raising of the base per- 
formance index to 60 per cent. In dealing 
with this aspect: the assessor in his report 
had stated as follows: 

“If the base ‘index of any incentive 
scheme is raised from X to Y, the workers 
will stop getting the incentive earnings which 
they used to get for the performance range 
from X to Y. This is also the main anxiety 
expressed by both the Unions in the present 
case. At the outset I asked the management 
whether the implication of their proposed 
change was such a reduction in the workers 
total pay packet, at any given level of per- 
formance. The management categorically 
assured me that that is not their intention. 
Their purpose in proposing the change is 

(Contd. on col. 2) 





“Particulars 1985.66 1968.67 
Paid-up capital 45,00,000  45,00,000 
d Surplus  21,52,186 29,25,376 
ae pices 9,,19,97,640 2,38,68,647 
Depreciation 5,44,919 5,55,035 
Development rebate i fla E AEE 
` isi taxation LO; 170, 
Prov ock a 486,01,568 49,05,509 


Net Proft 9,54,591  14,43,489 


A.T. R. 


stated by them to induce workers to raise 
their performance above the prevailing level.” 


-4L The Tribunal in its Award had 
stated that the matters mentioned in | the 
above paragraph including the assurance stat- 
ed to have been given by the appellant 
were not denied. Therefore, the Tribunal, 
in view of the common measure of agree- 
ment between both the parties regarding the 
first recommendation is of the view that if 
the pay packet: of the workman is to be 
rotected at the wage raise base index per- 
ormance of 60 per cent., some scheme may 
have to be worked out. But as the neces- 
sary materials for the purpose of evolving a 
scheme were not available, the Tribunal has 
thrown out a ego aren that the said ques- 
tion should be dealt with by the appellant 
in consultation with the Unions and frame 
a scheme by common consent, if possible, 
Accordingly, the Tribunal left the matter to 
the parties to deal with with the 
observation that if it is found that no scheme 
could be framed by consent, the Unions will 
be free to raise any dispute that may be 
available to them in that regard. 


42, We have exhaustively _ referred 
to the questions referred to the Tribunal as 
well as the decision of the Tribunal on those 


oints. In these appeals, as mentioned ear- 
ier, the controversy relates to: (1) Scale of 
Dearness Allowance; (2) Fixation of Wage 
Scales, Classification and Grades; (3) Raising 
of the ceiling to 17% months basic wages. in 
the gratuity. scheme; and (4) the direction 
given by the Tribunal regarding the Incentive 
Bonus Scheme. ; 

43. As the main points in great con- 
troversy between the parties before us re- 
late to the pattern of dearness allowance and 
the class:fication and grades’of employees and 
the fixation of the revised wage scales, we 
will take up for consideration those matters. 


44. The very first objection of Mr. 
Tarkunde, learned counsel for the appellant 
is regarding the manner of ascertaining gross- 
profits when revising the wage scales and 
awarding dearness allowance. We. have al- 
ready pointed out that the Tribunal has 
proceeded on the basis that the average an- 
nual gross-profits of the Company are over 
Rs, 40,09,000.00. The appellant had sub- - 
mitted balance sheets and profit and loss!ac- 
counts for the years 1962-63 to 1969-70.: It 
is enough to refer -to the particulars _ that 
could -be gathered for the five preceding 
years, nemely, 1965-66 to 1969-70. For 
those years the figures are as follows: 


- 1967-68 1938.69 1969.70 
45,00,000 54,390,000 54,00,000 
44,21,515 A7,85,697 57,149.88 ` 

3,03,53,380 §,29,94,454 $,71.52,081 , 
. 7,84,824 11, 11,77 9,16,719 

1,03.:340 1, 10,858 1,44,511 
18,50,.500 16 98,500 16,39,000 . 
54,08, 212 57 ,45,997 73,75,386 
15,97,)94 16,04,501 


13,23,779" | 
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45. From the above statement it 
will be seen that- the average net profits 
work out to Rs. 13,84,691,00. The net pro- 
fits have been arrived at by the Company 
after deducting taxation, depreciation and 
development rebate, It is oa the basis of the 
net profits so arrived at that the appellant 
appears to have urged before the Tribunal 
that the wage scales and dearness allowance 
are to be fixed. The Tribunal ‘rejected this 
contention. On the other hand, the Tribu- 
nal has held that when ccnsidering a revi- 
sion of wage structure what is to be taken 


into account is not the net profits but gross-. 


profits without any deductions having been 
made for taxation, depreciation and develop- 
ment rebate. It is on that basis that the 
Tribunal held that the average gross-profits 
of the Company exceed Rs, 40,00,000.00. ` 

46. . The gross-profits without deduct- 
ing taxation, depreciation and development 
a for the years 1965-66 to 1969-70 will 
be approximately ‘as follows: 


Year Gross profits 
"1965-66 Rs. 35,11,752 
1966-67 36,57 ,090 
1967-68 43,37,698 ~ 
1968-69 445,25,134 ` 
1969-70 40,34,009” 
47, From the abov2 it will be seen 


that the figure of Rs. 40,0G,000.00 arrived at 
by the Tribunal as average annual gross-pro- 
fits appears to. be prima facie correct, 


4§. Mr. Tarkunde, learned counsel 
for the a pollant found considerable difficul- 
iy in challenging the view of the Tribunal 

at gross-profits are to. be arrived at with- 
out deducting taxation and development re- 
bate. He rather strenuously urged that there 
is absolutely no warrant for arriving at gross- 
profits without deducting depreciation. 


` 49, On the other hand, Mr. K. T. 
Sule, learned counsel for the respondent 
No. 1, whose contentions have been adopt- 
ed by Mrs. Urmila Kapoor, learned coun- 
sel for the second respondent, pointed out 
that the approach made ky the Tribunal is 
correct and is also supported by the deci 
sions of this Court, 


50. Mr. Tarkunde referred us to Sec- 
tions 205 and 211 of the Companies Act, 
1956, as well as Part I, Schedule VI there- 
in. -We do not think it necessary to refer 
to those provisions as, in our opinion, they 
have no relevance or bearm 
ing a revision of wages and award of dear- 
ness allowance under industrial adjudication. 
Those provisions are intended for a totally 
different purpose, . 


51. We will presently show, by re- 
Ference to the decisions of this Court that the 
Tribunal was justified in computing gross- 
profits’ without deducting taxation, deprecia- 
tion and development rebate. In view of 
the decisions, to which w2 will immediately 
refer to, Mr. Tarkunde was prepared to ac- 
cept the position that, at any rate taxation 


when consider- ` 
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and development rebate cannot be deduct- 
ed, but he still maintained that ‘depreciation 
has to be deducted. 

52. In Gramophone Co, Ltd. v. Its 
Workmen, (1964) 2 Lab LJ 181 (SC) this 
Court, in dealing with a papel 
had to consider the principles applicable for 
ascertaining the financial capacity of an em- 
ployer. In that decision the employer con- 
tended that before the real profit for each 
year can be arrived at, the provisions made 
for taxation and for development reserves 
should be deducted. On this basis, it was 
further contended that if -these deductions 
are made, there will not be any profit left 
which will enable the Company concerned 
to frame a gratuity scheme. This claim for 
deducting taxation and development rebate 
reves was negatived by this Court as fol- 
OWS: 

“When an industrial tribunal is con- 
sidering the question of wage structure and 
a which in our opinion stands more or 
ess on the same footing as wage-structure, 
it has to look at the profits made without 
considering provision for taxation in the 
shape of income-tax and for reserves, The 
provision for income-tax and for reserves 
must in our opinion take second place as 
compared to provision for wage structure 
and gratuity, which stands on the same foot- 
ing as’ provident fund which is also a retiral 
benefit.” 

53. It was further observed that if 
an industry is in a stable condition and the 
burden of provident fund and gratuity does 
not result in loss to the employer, that bur- 
den will have to be borne by the employer, 
like the burden of wage-structure in the in- 
terest of social justice. It was finally held 
that the contention on behalf of the Com- 
pany therein that provision for taxation and 
provision for reserves should take precedence 
igs provision for gratuity cannot be accept- 
ed, 

54, From the above decision it is 
clear that: (1) Fixation of wage-structure 
stands more or less on the same footing as 
framing of a gratuity scheme and the princi- 
ples applicable for ascertaining the profits are 
the same: (2) Provision for taxation and pro- 
vision for reserves cannot take precedence over 
provision for gratuity and fixation of wages: 
and (8) The provision for income-tax and for 
reserves must take second place as compar- 
sie to provision for wage-structure and gra- 


ty. 

55, The above decision categorically 
rules out any deduction of taxation. It also 
excludes from deduction all provision for re- 
serves which will take in depreciation reserve 


0. 

56. But, Mr. Tarkunde contended 
that the above decision is an authority for 
the proposition that the only two items that 
could be deducted are provision for taxation 
and provision for development rebate re- 
serve. If so, the counsel urges that the’ de- 
duction of depreciation reserve as claimed by 


scheme, * 
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the appellant is justified and that the Tribu- 
nal erred in declining that item to be de- 
ducted. l 
: 57. We are not inclined to accept 
this contention of Mr. Tarkunde. The above 
decision is, in our opinion, an authority . for 
the proposition that the provision for taxa- 
tion and provision for reserves, which ex- 
pression will take in depreciation reserve 


also, cannot be deducted for the purpose of 
computing the profits, At any rate the said 
- decision had no occasion to consider whe- 


ther depreciation reserve can be deducted or 
not. We have already pointed out that the 
only claim made by the appellant therein was 
for deducting provision for taxation and for 
development rebate reserve and that claim 
was rejected. Therefore, looked at from any 
point of view, the above decision is certainly 
not in favour of the contention of Mr. Tar- 


kunde that depreciation reserve has to þe. 
- 1972 SC 343). 


deducted before arriving at profits, 

58. In The Indian Link Chain Manu- 
facturers Ltd. v. Their Workmen, (1971) 2 
SCC 759 = (AIR 1972 SC 348) this Court 
had occasion to consider the principles appli- 
cable to ascertain the financial capacity of a 
company in fixing wage scales and dearness 
allowance and framing of a gratuity scheme. 
The principle applicable was stated as fol- 


ows: : l 

“It is pertinent to notice that gratuity 
and wages in industrial adjudication are 
placed on the same footing and have prio- 
rity over Income-tax and other reserves, as 
such in considering the financial soundness 
of an undertaking for the purposes of intro- 
duction of a gratuity scheme the profits that 
must be taken into account are those com- 
puted prior to the deduction of depreciation 
and other reserves.” 

59. The decision in (1964) 2 Lab LJ 
131 (SC) was quoted with approval in this 
decision, ‘The Company in that case had 
calculated profits er deducting deprecia- 
tion. This method was deprecated by this 
Court as follows: i 

“All -these profits it may be mentioned 
are computed after deducting depreciation 
and this should be taken into account in con- 
sidering the -desirability of formulating a 
gratuity scheme for the Appellant.” 

60. In the end the provision made 
for depreciation and which had been de- 
ducted by the Company for calculation of 
profits was added back, 

61. From the above decision it is 
clear that profits are to be computed prior 
to.the deduction of depreciation and other 
reserves. ‘The said decision directly holds 
that provision for depreciation and other re- 
serves cannot be deducted in computing pro- 
fits to be ascertained for framing a gratuity 
scheme. This decision again reiterates the 
legal position that gratuity and wages in 
industrial adjudication are placed on the same 
footing and have priority over Income-tax 
and other reserves. In fact, as pointed out 


* when 


A- L R; 
by us earlier, provision made for deprecia- 
in and va had been EE y the 
ompany for arriving at profts was added 
back by this Court. j 
62. Mr. Tarkunde urged that this 
Court in (1971) 2 SCC 759 = (AIR 1972 
SC 343) has misunderstood and misinterpret- 
ed the earlier decision in e 2, Lab LY 
131. According to the counsel the error 
committed by this Court was on proceed- 
ing on the basis that the decision in (1964) 
2 Lab LJ 181 has laid down that deprecia- 
tion reserve should not be deducted in com- 


-puting the profits available for framing a 


gratuity scheme or when fixing a wage scale; 


68. We have no hesitation in reject- 
ing this contention of Mr. Tarkunde. We 
have already expressed our views regarding 
the scope of the decision in (1964) 2 ‘Lab 
LJ 181 and no error has been committed by 
this Court in (1971) 2 SCC 759 = (AIR 
On the other hand, the lat- 
ter decision is directly in point to the effect 
cae pees for depreciation cannot be de- 
ucted. 


64. We may also refer to the obser- 
vations of this Court in Ahmedabad Mill- 
owners Association etc. v. The Textile 
Labour Association, 11300) 1 SCR 882 = 
AIR 1966 SC 497) that “........ it is the 
figure of gross-proft which is more import- 
ant, because it is not disputed that wages 
payable to the employees are a first charge, 
and all other liabilities take their place after 
the wages,” a 


65. Mr. Tarkunde referred us to, the 
statements contained in certain leading text 
books on principles of Accounting, - Book 
Keeping and Accounts and Accountancy re- 
garding the nature of depreciation reserve, 
In “Principles of Auditing by F. R. M. De 
Paula, 8th Edition.” it is stated that the 
main object of providing for depreciation of 
wasting assets is to keep the original capi- 
tal intact. In “Balance Sheets how to read 
and understand them, by Philip Tovey, 8rd 
Edition” the distinction between a “Reserve” 
and “Depreciation” has been stated. The 
author says that depreciation should be writ- 
ten of before arriving at the year’s profit 
and that reserve is built up by setting aside 
portions of the profits itself. The author 
por to state that depreciation represents 

e estimated wear and tear which will ul- 


_timately reduce the property and plant’ to 


scrap value, In “Book-Keeping and Accounts” 
by Cropper, Norr’s and Pison, 19th Edition, 
y ealing with the Trial Balance, Trad- 
ing and Proft and Loss Accounts, it is 
mentioned that depreciation is the term em- 
ployed n the Accountants to. indicate ‘the 
dual deterioration both in the value and 
e usefulness of those assets which, by rea- 
son of their nature and uses; steadily de- 
cline in value. 
66. Again in “Accountancy” by Wil- 
liam Pickles, Srd Edition, the author has 
defined “Depreciation” as the permanent and 
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continuing diminution in the quality, quantity 
or value of an asset. It is er stated 
that the provision for depzeciation does not 
depend upon what the business can afford,-as 
the debit therefor is an essential one, con- 
stituting not an appropriation of, but a 
charge against, profits for the period in ques- 
tio 


n. 
67. Based upon the above statements 
contained in the text books, referred to 
above, Mr. Tarkunde urgei that the princi- 
le in Accountancy is that depreciation must 
he deducted before ascertaining the profits. 
68. In our opinion, the above state- 
ments may have considerable bearing in the 
preparation of profit and loss accounts hav- 
ing due regard to the provisions of the Com- 
anies Act and Merchantile usage; but they 
bee no bearing on the question of fixation 
of wage structure and dearness allowance in 
an industrial adjudication. 
69. From what is stated above, it 
follows that the Tribunal was justified in 
arriving at gross-profits without deducting the 
provision for Depreciation, As already men- 
tioned by us, Mr. Tarkunde has accepted 
that the Tribunal was justified in not de- 
ducting the provision mad2 for taxation and 
development rebate. The result is that the 
average gross-profits of the appellant being 
about Rs, 40,00,000.00, as held by the Tri- 
bunal, is correct. 

70. In the fixation of wages and 
dearness allowance the legal position is well- 
established that it has to be done on an 
industry-cum-region basis having due regard 
to the financial capacity of the unit under 
consideration — vide Express Newspapers (P) 
Ltd. v. The Union of Ind:a, (1959) SCR 12 
= (AIR 1958 SC 578), Greaves Cotton and 
Co. v. Their Workmen, (1964) 5 SCR 362 
= (AIR 1964 SC 689), and Bengal Chemi- 
cal and Pharmaceutical Works Ltd. v. Its 
Workmen, (1969) 2 SCR 113 = (AIR 1969 
SC 860). 


71. It has been <urther stated in 
(1964) 5 SCR 362 = (AIR 1964 SC 689) as 
follows: i 


“The principle therefore which emerges 
from these two decisions is that in apply- 
ing the industry-cum-regicn formula for fix- 
ing wage scales the Tribunal should _ lay 
stress on the industry par: of the formula if 
there are a large number of concerns in the 
same region carrying on “he same industry; 
in such a case in order-that production cost 
may not be unequal and there may be equal 
competition, wages should generally be fix- 
ed on the basis of the comparable industries, 
namely, industries of the same kind. But 
where the number of industries of the same 
kind in a particular regon is small it is 
the region part of the industry-cum-region 
formula which assumes importance 

72. Tt has been further emphasised 
in (1966) 1 SCR 382 = (AIR 1966 SC 497) 
that industrial adjudication should always 
take into account, when revising the wage 
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structure and ting dearness allowance, 
the problem of the additional burden to be 
imposed on the employer and ascertain whe- 
ther the employer can reasonably be called 
upon to bear such burden. The principles to 
be borne in mind have been stated in the said, 
decision as follows: 

“It is a Jong-range plan; and so, in deal- 
ing with this problem, the financial position 
of employer must be carefully examined. 
What has been the progress of the industry 
in question; what are the prospects of the 
industry in future; has the industry been 
making profits; and if yes, what is the ex- 
tent of profits; what is the nature of de- 
mand which the industry expects to secure; 
what would be the extent of the burden 
and its gradual increase which the employer 
may have to face? These and similar other 
considerations have to be carefully weighed 
before a proper wage structure can be rea- 
sonably constructed ‘by industrial adjudica- 
HOD) 5a epleicoeears 7 

.73. As pointed out in (1964) 5 SCR 
862 = (AIR 1964 SC 689) one of the prin- - 
ciples to be adopted in fixing wages and 
dearness allowance is that the Tribunal 
should take into account the wage scale and 
dearness allowance prevailing in comparable 
concerns carrying on the same industry in 
the region. The factors which have to be 
taken into account for ascertaining compar- 
able concerns have also been laid down by 
this Court. 

74, In Workmen of Balmer Lawrie 
and Co. Ltd. v. Balmer Lawrie and Co. Ltd., 
(1964) 5 SCR 344 = (AIR 1964 SC 728) 
those principles have been stated as follows: 


“Besides, it is necessary to emphasise 
that in dealing with the comparable charac- 
ter of industrial undertakings, industrial ad- 
judication does not usually rely on oral evi- 
dence alone. This question is considered in 
the light of material facts and circumstances 
which are generally proved by documentary 
evidence. What is the total capital invested 
by the concern, what is the extent of its 
business, what is the order of the profits 
made by the concern, what are the dividends 
paid, how many employees are employed by 
the concern, what is its standing in the 
industry to which it belongs; these and other 
matters have to be examined by industrial 
adjudication in determining the question as 
to whether one concern is comparable with 
another in the matter of fixing wages. Now, 
it is obvious that these questions cannot be 
decided merely on the interested testimony 
either of the workmen, or of the employer 
and his witnesses.” l 

75. In Workmen of New Egerton 


Woollen Mills v, New Egerton Woollen Mills, 


(1969) 2 Lab LJ 782 the above principles 
have again been reiterated. 

76. From the decisions, referred to 
above, it follows that two principal factors 
which must weigh while fixing or revising 
wage scales and grades are: (1) How the 
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wages prevailing in the establishment in 
question dompare with those given to the 
workmen of similar grade and scale by simi- 
lar establishments in the same industry or 
in their absence in similar establishments in 
other industries in the region; and (2) what 
wage scales the establishment in question 
can pay without any undue strain on its fi- 
nancial resources. The same principles sub- 
stantially apply when. fixing or revising the 
dearness allowance. 

me i The question is whether the 
Tribunal has adopted the above principles 
when revising the wage scales and dearness 
allowance in the case of the appellant. 


— 8. The Unions had relied on as 
many as twentyone concerns located in the 
region of Greater Bombay and belonging to 
the same pharmaceutical units of industry as 
units comparable with the appellant. 

79. The appellant opposed. its bein 
compared with those concerns on the groun 
that the units relied on by the Unions were 
companies having foreign collaborations or 
‘connections, and as such possessing several 
advantages. ‘The appellant in turn relied on 
several concerns in the region as comparable 
units. 

80. Before we refer to the concerns 
relied on by the Unions and the appellant 
'as comparable concerns, it is necessary to 
deal with an objection raised by Mr. Tar- 
kunde that no foreign unit doing business in 
India or no unit in India doing business in 
collaboration with a foreign concern, though 
doing the same kind of business, can ever'be 
considered for purposes of comparison. Ac- 
cording to the appellant such concerns have 
distinct advantages of international research 
facilities, reputation in business which ena- 
bles such concerns to market their products 
more easily and thus enable them to pay 
higher wages to their employees. In view 
of the special technical facilities that may be. 
available to them, their output will.be far 
higher though the number of employees will 
be much less, and as such they will be able 
to pay to their lesser number of employees 
higher wages. In this connection Mr. Tar- 
kunde relied on certain awards of the Indus- 
trial Tribunal wherein it is held that the 
companies having foreign collaboration though 
in the same region and in the same industry, 
cannot be considered for the purposes of 
comparison with purely local units. 

81. On the other hand Mr. Sule, has 

posed the above position’ and urged that 
the question as to who is the employer, is 
absolutely immaterial so long as the tests for 
the purposes of comparability, as laid down 
by this Court, are satisfied and the capaci 
to bear the financial burden is established. 
We will deal with these aspects in the first 


instance. 

2. It must be stated at the outset 
that the Unions placed reliance on certain 
information contained in the prospectus of 
the Company and certain statements contain- 
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ed in the book “Indian Pharmaceutical Indus- 
try a in 1963 and 1969, to show 
that the appellant concern is also one which 
has foreign collaboration and as such it is 
to be ranked as a concern with foreign 
attachment. However, the Tribunal, after a 
consideration of the said materials, has . re- 
corded a finding in favour of the appellant 
that it is nat a unit having foreign collabo- 
ration. Therefore, this finding is in favour of 
the appelant. ; . 

3. The queen that now arises; for 
consideration is whether in law there is any 
objection or prohibition in an industrial ‘tri- 
bunal, when dealing with comparable units 
in a region from taking into account con- 
cerns having foreign collaboration. It is’ no 
doubt true that some of the concerns relied 
on by the Unions are concerns working in 
collaboration with foreign firms. | 

84. In Chemical Industries and Phar- 
maceuticel Laboratories Limited (Cipla) Bom- 
bay .v. Their Workmen, 1957 ICR Bom 1206 
it was hsld by the Industrial Tribunal that 
the Cipla cannot be compared to Glaxo Lab- 
oratories, Raptakos Brett and other pharma- 
ceutical concerns which are either subsidiaries 
of foreign concerns or are closely linked with 
them, It was further held that if any com- 
parison could be made, it can only be with 
concerns like Kemp and Company, Zandu 
Pharmaceutical, Fair Deal Corporation, Edi- 
son Continental Laboratories, Bengal Chemi- 
cals and such other indigenous concerns. 

85. Again in Alembic Chemical Works 
Ltd., Baroda v. Its workmen, 1958 ICR Bom 
1305. The Tribunal held that Alembic can- 


“not be compared to concerns like the Glaxo 


Laboratories and others who have associa- 
tions in different degrees and forms with 
certain foreign concerns of international ‘re- 
pute, 

86. On this reasoning ‘the Tribunal 
relied more on the scales of wages prevail- 
ing in concerns like the Zandu Pharmaceuti- 
cal, Cipla, Kemp and Co. and such similar 
concerns although it held that Alembic is 
a much bigger concern than the said units. 
It must be stated that in both these awards, 
concerns with foreign collaboration have been 
eliminated from consideration on the ground 
that they cannot be regarded as compa- 
rable concerns and to that extent they sup- 
port Mr, Tarkunde’s contentions. : 


87. In Reference (LT) No. 223: of 
1959, which related to the appellant Company 
the workmen placed ‘reliance on Indian units 
of foreign concerns for being treated as com- 
parable units. The appellant, however, 
pointed out that those units which have 'in- 
ternational fame and repute in world market 


- were in a position to sell their products more 


easily and profitably and hence they cannot 
be treated as comparable units. The Tribu- 
nal, no doubt, accepted the contention , of 
the appellant that the unions had select- 
ed some of the bigger concerns for compa- 
rison and held that it would be more appro- 
priate if the appellant is placed somewhere 


1972 


_ in-between the bigger -and smaller con- 
cerns. In this view the Tribunal took a 
fair cross-section of the industry and fixed 
the wages having regard to the ‘financial 
capacity of the appellant, 


_ _88. Again in Referenze (1.T.) No, 402 
of 1968, relating to the appellant wherein 
the dearness allowance was revised, the ap- 
pellant had contended that it should not be 
compared with the units kke Ciba, Dumex, 
Glaxo, Sandoz and the like. The Tribunal 
. held that the appellant cannot be compared 
with international pha-maceutical ‘units 
having branches in Bombay or with’ foreign 
concerns like Glaxo, Ciba, Sandoz, ete., 
which, though incorporated in India are sub- 
sidiaries of foreign comparies having all the 
advantages of connection with respect of 
home companies in Europe and America. The 
Tribunal referred to the award in Reference 
(LT.) No. 228 of 1959 and held that a fair 
cross-section of the industry has to be taken 


into account for fixing a scale of dearness 


allowance, which will be within the finan- 
‘cial capacity of the appellant. But, however, 
the Tribunal held that the appellant is a firm 
of good repute and standing and that ~it 
has very fair prospects. Though in Refer- 
ence (LT) No. 228 of 1359, the Tribunal 
did not specifically eliminete from considera- 
tion units having foreigr. collaboration as 
such, nevertheless, in Reference (I. T.) 
No. 402 of 1963, the Tribunal has 
held that the appellant cannot be compared 
with international pharmazeutical companies 
having branches in Bombay or. with concerns 
which, though incorporated in India, are 
subsidiaries of foreign companies. 


89. From what is stated above, it 
is no doubt true that in the three awards, 
one of which specifically relates to the ap- 
pellant, concerns having foreign collabora- 
tions have been eliminated for purposes of 
comparison. But no lega. principle on the 
basis of which such a. cecision has been 
arrived at has been stated in any of these 
awards. In our opinion, so Jong and to the 
extent that concerns having foreign -colla- 
boration are doing business in India and in 
a particular concerned region, we do not 
see any reason why they should not be 
taken into account for purposes of being 
treated. as comparable wnits, provided the 
tests for such purposes as laid down by this 
Court are satisfied. No doubt some of those 
concerns may be having an advantage in 
various matters. But merely because that 
they possess such advantege in the field of 
business is not a circumstance for elimi- 
nating such concerns for purposes of com- 
parability. The object of industrial adjudi- 
cation is, as far as possible, to secure uni- 
formity of service conditions amongst the 
' industrial units in the same region. If a 
concern having foreign collaboration properly 
satisfies the tests of comparability, it would 
be improper to regard such units as uncom- 
pabalo merely on the ground that it is a 
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concern with foreign collaboration or interest 
and that the unit with which it is sought to 
be compared is entirely of Indian origin and 
resources. > Lk 
90. The object of Industrial Law 
is-to improve the service conditions of in- 
dustrial labour so as to provide for them 
the ordi amenities of life with a view 
to bring about industrial peace which would 
in turn accelerate productivity of the country 
resulting in its prosperity. The prosperity 
of the country, in its turn will help to im- 
prove the condition of labour. The princi- 
ples regarding fixation of wage-scales and 
earness allowance have been laid down in 
several decisions by this Court and they ap- 
ply equally to all industries irrespective _ of 
the character of the employer. The worker 
is interested in his pay packet and given 
reasonable wages, he can be expected to be 
a satisfied worker. There is no justification 
from the standpoint of view of the emplo- 
he for fixing different wage-scales merely 
ecause of the fact that some workmen are 
in the employ of purely local concerns 
while some others are in the employ of units 
though in the same region, working in colla- 
boration. with foreign concerns. As the 
paramount consideration is the interest of 
the ‘worker, the character of the employer 
is irrelevant, provided the latter’s financial 
capacity to bear the burden is established. 
In the ultimate analysis the character of the 
employer or the destination of profits has no 
relevance in the fixation of wages and dear- 
ness allowance. 


91. We are fortified in the above 
view by the decision of the Constitution 
Bench of this Court in Hindustan Antibio- 
tics Ltd. v. Workmen, (1967) 1 SCR 652 = 
(AIR 1967 SC 948). In that case on behalf 
of the appellant it was urged that as it was 
a Government Company in the public sec- 
tor, the principles governing the fixation of. 
wages applicable ‘to companies in the pri- 
vate sector do not have any relevance. On 
the other hand, on behalf of the workmen 
it-was contended that in fixing the wage 
structure including dearness allowance, the 
question, who is the employer, is irrelevant 
and that only the needs of the employee are 
of paramount importance. The contention 
on behalf of the workmen was accepted by 
this Court and it was held that the same 
principles that have been laid down by the 
industrial ‘adjudications and the Courts re- 
garding the fixation of wage-scales and dear- 
ness allowance in respect of companies in 
the private sector apply with equal force to 
companies in the public sector also. It was 
further held that in the application of the 
industry-cum-region principle to be adopted, 
no distinction can be made between one 
unit and another in the same industry in the 
fixation of wage-scales provided the test of 
financial capacity is satisfied. It was further 
held that by and large the acceptance of the 
principle of industry-cum-region will be more 
conducive to industrial relations and that the 
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same principles evolved by the industrial ad- 
judication: in regard to private sector under- 
takings will govern those in the public sec- 
tor undertakings having a distinct corporate 
existence. i 


92. Though the decision cited above 
had to deal with a claim for differentiation 
being made on behalf of a company in the 
public sector and which claim was rejected 
in our opinion, the basic principle underlying 
the said decision will apply even with res- 
pect to the question whether the units, 

aving collaboration with foreign concerns 
can be taken into account for purposes of 
comparison. In our opinion, the above deci- 
sion warrants the conclusion that such units 
having foreign collaboration.or foreign com- 
panies doing business in India can be taken 
into account for purposes of being considered 
whether they are comparable units. Of 
course, the test laid down by this Court for 
treating one unit as a comparable one, will 
ave to be satisfied, and once that test is 
fulfilled, there can be no distinction made 
between such units ‘and purely local units. 
Therefore, in our view, the Tribunal, in the 
case before us, was perfectly justified in 
taking into account for purposes of compa- 
rison, units having collaboration with foreign 
concerns and foreign units doing business in 
India in the same region and being in the 
same industry. It follows, therefore, that 
the principles laid down to the contrary in 


the awards relied on by Mr. Tarkunde, are 
erroneous. ; 
93. Coming to the units relied on 


by the parties as comparable units, as men- 
tioned earlier, the unions relied on as many 
as 21 concerns as comparable with the ap- 
pellant. No doubt some of the units relied 
on by them were units having collaboration 
with foreign concerns. The appellant also 


in turn filed statement Exhibit C-26, refer- 


ring to six companies which could be treat- 
ed as comparable concerns. 


94, The Tribunal rejeted most of 
the units relied on by the unions on the 
ground that the information furnished re- 
garding such units were not adequate and 
complete regarding various factors necessary 
to constitute a comparable unit. We have 
also gone through the statements filed by the 
unions. In Exhibit DU-2, one of the unions 
furnished information regarding the business 
performance of about nine concerns till the 
year 1964-65. Similarly, in Exhibit DU-3, 
another union had given the average per- 


‘formance of nearly ten units-for the years 


1962-63 to 1964-65. As it would be more 
desirable to consider the financial capacity 
of the appellant in the light of the trading 
results disclosed in the balance sheets and 
profit and loss accounts from the years 1965- 
66 to 1969-70, it must be considered that 
the information furnished in Exhibits DU-2 
and DU-3 cannot be considered to be upto 
date and helpful. The unions also did not 
make any er attempt to supplement the 


‘by furnishing information 


k 
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information contained in these two exhibits - 

eae the 
years subsequent to 1964-65. No doubt, 
the unions have ` furnished particulars 
regarding one unit, Burroughs Wellcome 
(India) Private Ltd., which will be dealt 
with later. Therefore, the rejection by' the 
Tribunal of most of the units relied on by 
the unions was justified. | 


95. The appellant Company relied 
on six units mentioned in Exhibit C-26. 
Those units are Cipla, Chemo-Pharma, Zandu, ` 
Opil, Sigma and Bengal Chemicals. : But 
the Company did not furnish information 
regarding the business performance of these 
concerns for a period a years in the imme- 
diate past. But it will be noted that’ the 
four units referred to in Exhibit C-26, name- 
ly, Zandu,- Cipla, Opil and Sigma, had been 
considered by the Industrial Tribunal in its 
previous award Reference (I.T.) No. 402 of 
1968, when the scale of dearness allow- 
ance obtaining in the appellant’ Company 
was revised. On that occasion the Tribunal 
had held that it was only Cipla which came 
nearest to the appellant Company and even 
there the dearness allowance obtaining: in 
Cipla cannot be taken for comparison. That 
means that these four units were left out 
of account and were: not: treated as units 
comparable with the appellant. No fresh 
materials were placed by the appellant re- 
garding these four units after the decision 
of the Tribunal in Reference (I.T.) No.:402 
of 1968. Therefore, the Tribunal in ' the 
present case was justified in rejecting ' the 
claim of the appellant that those four units 
are comparable concerns. The elimination of 
the four units, thus left for consideration only 
two concerns, namely, Chemo-Pharma ‘and 
Bengal Chemicals. Even here the unions 
had furnished statements Exhibits DU-8 
and DU-9, iene these two units.’ In 
Exhibit DU-8, the business performance of 
Chemo-Pharma from 1965 to 1969 was given 
and in Exhibit DU-9, the business perform- 
ance of Bengal Chemicals from 1965 to 1970 
was given. The unions had also furnished 
Exhibit DU-44 regarding the business per- 
formance of the appellant. A comparison 
of the statements contained in Exhibits DU-8 
and DU-9 with the material relating to! the 
appellant in Exhibit DU-44, regarding ‘the 
paid-up capital, - reserves and surplus sales, 
net block, net profits and gross profits, it is 
quite clear that the business performance of 
Chemo-Pharma and Bengal Chemicals do not 
come anywhere nor that of the appellant. 
The appellant in all respects stands on ` a 
much higher footing. The average gross- 
profits of the appellant work out to Rupees 
40,11,176 while the average gross profits 
of Chemo-Pharma works out to Rupees 
5,831,511 and that of the Bengal Chemicals 
to Rs. 11,389,558. Therefore, it is clear 
that these two units also cannot be treated 
as concerns comparable with the appellant 
and hence the wage structure prevailing. in 
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those concerns cannot provide any useful 
guidance. 

96. We have already mentioned that 
the Tribunal has ulate held that Messrs. 
Burroughs WellCome aa ia) Private Limited 
is a concern comparable with that of the ap- 
pellant. It is no doubt a foreign company 
in the sense that its entire capital is held 
by foreign company as shown in the state- 
ment Exhibit Č-11, filed by the appellant. 
But we have already rejectec. the contention 
that such a concern cannot be ruled out of 
consideration for purposes o£ comparability. 

97. A very severe attack kas been 
levelled by Mr. Tarkunde in the Tribunaľs 
treating Messrs, Burroughs Wellcome Com- 
pany as a comparable unit. According to 

e learned counsel, if the various factors 
relevant for the purpose of comparison are 
considered, it will Þe clear that the appel- 
lant cannot stand any comparison with this 
unit. Mr, Tarkunde further pointed out 
that instead of taking only one unit ‘for 
papo of comparison, the Tribunal should 

ve taken fair ‘cross-section of the industry 
in order to find out where exactly the ap- 
ellant can be fitted in. It is no doubt true 

t a fair cross-section of the industry 
should be taken into account. But in this 
case when all the other units have been held 
to be not comparable with the appellant, this 
criticism jevelled against the approach made 
by the Tribunal cannot be accepted. 

98. Regarding Burrcughs Wellcome 
Company, the unions had submitted a state- 
ment Exhibit DU-2A under a seal of ‘con- 
fidential as it was a private limited com- 
pany. A comparison of ihe _ information 
contained in the said statement Exhibit DU- 
2A regarding the paid-up capital, reserves and. 
surplus sales, depreciation, development re- 

(Contd. on CoL 2) 
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bate, provision for taxation, net profits, gross 
profits, net block and dividend declared for 
the years 1967 to 1970 with the correspond- 
ing items in Exhibit DU-4A with respect to 
the appellant shows that both the units are 
substantially on a par. Normally, the state- 
ments in Exhibit DU-2A could have been ex- 
tracted in this judgment but for the fact 
that Burroughs Wellcome Company being a 
Po limited company and the statements 
aving been furnished in a sealed cover, 
they could not be made public. The paid- 
p capital is identical in both the concerns, 
e average sales of Burroughs Wellcome 
Company and those of the appellant are 
substantially the same. The difference 
between the net profits of the two is signi- 
ficantly small. The gross profits of the 
two units are also close to each other. No 
doubt there are some small differences 
between the two in these items, but they 
are of no significance. The various factors 
which have to be taken into account for the 
purpose of a unit being treated as a com- 
parable one as laid down by this Court have 
already been referred to. If so, ‘all those 
factors taken into account clearly show that 
Burroughs Wellcome Company is a unit com- 
parable with the appellant. f 


99. No doubt the appellant has re- 
lied on the ratio of employees to sales, as 
well as to debt equity ratio and the per- 
centage of profit to sales in respect of the 
appellant and the Burroughs Wellcome Com- 
pany. Exhibit C-22 contains the ratio of 
employees to sales in 1968-69. Though 
there are certain other units referred _to 
therein, we will only advert to the parti- 
culars regarding the appellant and the Bur- 
roughs Wellcome Company, which are as 
follows: 


“Ratio of Employee to Sales 


Name of the Year Sale No. of Per employee 
Company l Employees sale 
Unichem 68-63 Rs. 32994456 ` 752 Rs. 43875 
Burroughs 69 Rs. 25000000 425 Rs. 58823.” 
100. A reference to Exhibit C-22 units have been given and it is seen that, 


will show that the sales of the appellant is 
higher than that of Burroughs Wellcome Co. 
No doubt the ratio per employee is slightly 
Jess in the case of the appellant. It .is also 
seen that the appellant employs nearly 752 
workmen whereas Burroughs: Wellcome Co. 
employs only 425 workmen. 


101. In Exhibit C-18, particulars re-: 
garding Debt Equity Ratio have been given. 
That statement contains particulars regard- 
ing the various firms including the appel- 
lant. In 1969 the capital of the appellant 
was Rs. 101.86 lakhs. It had borrowed 
Rs, 95.89 lakhs and the percentage on_bor- 
rowed funds to capital works out to 94.1 per 
cent. It is no doubt true that there is no 
borrowed capital in Burroughs Wellcome Co. 
In Exhibit C-18, particulacs regarding nine 


except two units, all the other seven units, 
including the appellant, have borrowed. In 


. fact, it is interesting to note that Glaxo, 


which has a capital of Rs.1,196.81 lakhs 
had also borrowed Rs. 26.80 lakhs. Simi- 
larly, Chemo-Pharma which had a capital of 
only Rs. 32,05 lakhs had borrowed Rs. 37.08 
lakhs and the percentage works out to 
Rs. 115.7 per cent. We are referring to 


„these aspects because it was stressed by Mr. 


Tarkunde that the Debt Equity Ratio in the 
appellant is very high and that it has to 
ay a large amount by way of interest on 
orrowed funds which is not the case with 
Burroughs Wellcome Company. But the 
statements contained in Exhibit C-18 them- 
selves clearly show that borrowing for the 
purpose of business seems to be a usual pat- 


1 
4 
$ 
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tern followed by the companies in the re- 
gion. 

102. Exhibit C-15 is a statement re- 
lating to percentage of profit to sales for the 
years 1965-66 to 1969-70. No doubt the 
figures given therein show that the percent- 
age of profits has been fluctuating; but, in 
our opinion, the particulars contained in the 
above exhibits, relied on by: the appellant, 
do not affect the findings of the Tribunal that 
Burroughs Wellcome Company is a unit corn- 
parable with the appellant, 

108, Another criticism that has been 
levelled by’ Mr. Tarkunde is that the Tribu- 
nal has not taken into account the prospects 
of the future business of the appellant. In 
this. connection the appellant relied on the 
coming into force with effect from January 
l, 1971 of the Drugs (Price Control) Order, 
1970. According to Mr. Tarkunde, whal- 
ever may have been the financial position of 
the appellant in the past, its future business 
is bound to suffer in view of this price con- 
trol order. He referred us to the decision 
in Williamsons (India) Private Ltd. v. Is 
Workmen, (1962) 1 Lab LJ 802 (SC), of 
this Court where it has been held, amongst 
(Contd. on Col. 2) 


= 


“Particulars 1962-63 
Paid-up capital .4491000 
Reserves and 476569 
Surplus 
Sales 10241405 
Net Block 8907400 
Provision for 934000 
Taxation ` 
Depreciation 297243 
Development 33686 
rebate ` 
Net Profits 442881 


105. A glance of the above state- 
- ment clearly shows that though the paid-up 

Capital remains the same, there has ba a 
steady rise in. the reserves and surplus sales, 
and net profits. Similarly, the net block has 
also an increase. There has been no set- 
back in the sales. On the other hand, there 
has been a steady rise in the sales. No 
doubt for the year 1969-70 the profits did 
' go down, but the drop is comparably small 
and the appellant has not been able to satisfy 
us that it is due to the price freeze, 


106. Then the question is regardin 
the impact of the Drugs (Price Control!’ 
Order, 1970, which has come into effect 
from January 1, 1971. In this connectior 
it is necessary to refer to the speech made 
by the Chairman of the Board of Directors 
of the appellant Company at the Annual 
General Meeting held on January 9, 1971. 
At this stage it may be mentioned that the 
accounting year of the appellant Company 
is from October 1 to September 80, of the 
succeeding year. On January 9, 1971, the 
Chairman was giving a review of the work- 
ing of the Company for the year. endin 
September 30, 1970. He had clearly state 


the various factors which have to be taken 
into account for the purpose of fixation of 
wage-scales and dearness allowance, the pros- 
pect of future business is a very relevant cir- 
cumstance. This factor, according ito the 
appellant, has not been taken into account 
by the Tribunal. 


104. = We have earlier referred ‘to tha 
decisions of this Court regarding the prin- 
ciples governing the fixation of wages and 
dearness allowance. It is no doubt a long 
range plan and the prospects of future busi- 
ness amongst other factors have also ‘to be 
taken into account. The case of the ,appel- 
lant is that in 1968, there has been a price 
freeze and that has affected its business and 
therefore the Drugs (Price Control) Order, 
1970, will affect its future business!. We 
have already extracted ‘in the earlier! part 
of the judgment the trading results of ‘the 
appellant from .1965-66 to 1969-70. T£ the 

rice freeze which came into force in 1963 
“had any effect then it must have been re- 
flected in the trading results of the appel- 
lant. The trading results of the appellant 


during the years 1962-68 to 1964-65 are as 
follows: l 
1963-64 , 1964-65 | 
4499250 4499500 | 
1010753 1505353 ; 
15665883 11888705 | 
4371113 4345467 | 
1065000 1515000 | 
379256 390878 ` 
100617 22329 ` 
703567 877271. 


that the impact of the Drugs (Price Control} 
Order, 1970, which had come into force only 
recently will be felt by the Company| only, 
after the year 1970-71. The appeal was 
heard by us from January 3, 1972 and con- 
cluded only on January 10, 1972. As the 
Company, in the previous years, had ‘been 
having its Annual General Meetings in early 
January, of each year, we suggested to the 
counsel for the appellant that as the approxi- 
mate trading results for the year commen- 
cing from October 1, 1970 to September 80, 
1971 would have been available by them, 
they may be furnished so that it may be 

ossible to find out. the impact of ‘the Drugs 
(Price Control) Order, -on the trading results . 
of the appellant. But it was represented. 
that the h ures are not available. -It is not 
necessary tor us to comment except to istate’ 
that going by the fact that on former occa- 
sions the figures had been ready by the first 
week of January to enable the Annual Gene- 
tal Meeting of.the Company to. be held, it 
would not have been difficult for the appel- 
lant to have furnished at least the approxi- 
mate figures, if really the trading results‘ had 
shown a decline. The appellant has missed 


1972 
an oppor anin that was provided to. it to 


establish that the Drugs (Price Control) Order 
has adversely affected its business. Under 
those circumstances, it is not possible for 


us to disagree with the view of the Tribu- 
nal that the impact of the Drugs (Price Con- 
trol) Order not be. such as to 
materially the business prospects of the ap- 
pellant Company. | 


107. We may state that if the-Drugs 
(Price Control) Order materially affects the 
prosperity of the appellant’s =rade, ‘it would 

a open to it to raise a dispute for the re- 
duction in the wage structure and in case 
they are able to show that in view of the 
Drugs (Price Control) Order, their financial 
position has been weakened to such an ex- 
tent that they cannot bear the burden of 
wage structure fixed by the 
the matter may have to be examined 
merits. - 


on its 


108. The question of fixation of 
wage-scales need not detain us very long. 
We have already extracted -he wage-scales 
prevailing in the appellant company as we 
as the categories of workmen when the re- 
ference was made.We have <lso referred to 
the fixation of wage-scales by the Tribunal 
on a comparison with the wage-scales obtain- 
ing in Burroughs Wellcome Company. The 
wage structure as well as the grades that 


were relevant in Burroughs Wellcome Co. in 


pursuance of the settlement dated June 13, 
1966, regarding the operatives and clerical 
and subordinate staf have been incorpo- 
rated by the Tribunal in its Award. We do 
not think it necessary to reproduce the same. 
‘A comparison of the wage-scales in Bur- 
roughs Wellcome Conn and the wage- 
scales fixed by the Tribunal in the Awar 

for the Company will show that the Tribu- 
nal has only made some slight variation 10 
view of the fact that it accepted the report 
of ‘the assessor for the continuance of the 
existing grades in the Company. As some 
of those grades were not existing In Bur- 
roughs Wellcome Company, the Tribunal 


had to make some slight changes. Wherever 


jt was possible the wage structure in Bur- 


roughs Wellcome Co. has been retained but 
the maximum has been raised a ttle and 
some slight changes have also been made 
in the incremental stage. 

109. Once Burroughs Wellcome Com- 
pany is treated as a comparable unit, we 
are ‘satisfied that the wage-scales awarded by 
the Tribunal cannot be_ considered to be un- 
justified. The Tribunal’s finding regarding 
the financial capacity of the appellant has 
already been referred to and we accept the 
same. 


110. It was, however, pointed out 


` Sy Mr. Tarkunde that in considering the com- 


bility of a unit’s strength of the labour 
bic has also to be given due importance. 
Mr, ‘Tarkunde pointed out that while the 
id ae employs 752 workmen, there are 
only 486 in Burroughs Wellcome Co. as 1s 


affect | 


present award, 


` tribunal, after 
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seen from the statement of Exhibit C-22. No’ 
doubt, to this extent, the two units differ, 
but when one:bears in mind the business per- 
formance of both the units, there is not 
much of a substantial difference. It may be 
that because-of the fact that Burroughs Well- 
come Co. adopts more modern methods of 
production, it was employing a smaller com- 
plement of workers. Having due regard to -all 
the other tests that have been satisfied, this 
difference in the strength of labour force 
alone, in our opinion, cannot be given un- 
due importance, It is pertinent to note that 
this Court in (1969) 2 Lab LJ 782 (SC) did 
not disagree with the view of the Industrial 
Tribunal which had treated the respondent 
therein and another unit as a comparable 
unit, notwithstanding the fact that the res- 
pondent was employing at the material time 
about 3,000 workmen whereas the unit 
which was treated ay a comparable unit was 
having the labour force of only about 1,000 
men, in view of the fact that all other re- 
quirements for comparability were satisfied. 
In fact, in the case before us, the Tribunal 
has adverted to this difference of labour 
force of the appellant and Burroughs Well- 
come Company, but nevertheless it held 
that, that by itself is not sufficient to elimi- 
nate Burroughs Wellcome Company as a 
comparable unit. We agree with this ap- 
proach made by the Tribunal, 


iii. An objection was taken on the 
basis of Section 10 (4) of the Industrial Dis- 
putes Act, 1947, that the Tribunal has per- 
mitted the unions to revise their demand re- 
garding classification and grades of workmen 
and that the Tribunal has further committed 
an error in upholding the grades of steno- 
graphers, assistants and store-keepers and mer- 
ging them with that of the senior clerks. We 
are not inclined to accept this contention ad- 
yanced on behalf of the appellant, We have 
already referred to the fact that as the ques- 
tion of classification and fixing grades were 
matters of a technical nature, at the joint 
request of both the parties, the Tribunal 
appointed Sri Gadkari, as an assessor. Tt 
was really in view of the stand taken by 
both the parties before the assessor and the 
the report was submitted by 
the assessor that the Tribunal has accepted 
the report that the tion Gare should 
continue. But as the workmen had to be 
Sited in the appropriate grades, the Tribunal 
was justified in fitting in the categories the 
workmen and their grades as well as their 
scales of wages. The above contention 
based upon Section 10 (4) of the Industrial 
Disputes Act, at the most can relate, if at 
all, only to the operatives. The report of 
Sri Gadkari has KERE been referred to. 
He-had suggested the retention of the exist- 
ing categories. The workmen have neces- 
sarily to be classified for the purpose of be- 
ing put in: particular - categories and the 
wages also have to be suitably fixed depend- 
ing upon the category in which they are so 
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fitted. Having due regard to the nature of 
the reference, classification though jobwise 
- and the fixing of wages of pay and fitting 
the workmen in suitable categories were 
matters incidental and as such the Tribunal 
has acted within its jurisdiction ` in classify- 
ing the workmen and fixing the scales of 
pay after fitting them in particular cate- 
ories. In the view above expressed, we 
a not think it necessary to refer to the deci- 
sions referred either by Mr. 'Tarkunde, learn- 
ed counsel for the appellant or by Mrs. 
Urmila Kapoor, on behalf of the respondent 
No. 2 as to when exactly the matter can be 
considered to be incidental to the question 
referred for adjudication. 

` 112. Before we take up the question 
of dearness allowance, one other point that 
requires to be adverted to is the objection 
taken on behalf of the appellant regarding 
the raising in the gratuity scheme the ceiling 
limit from 15 months to 171/2 months’ 
basic wages. The Tribunal has adopted the 
pattern ones in Burroughs Wellcome 
Company. We do not see any question of 
rinciple involved in this matter and, there- 
ore, we find no merit in the objection raised 
by the Company. 

118. The pattern of dearness allow- 
ance that was in force in the appellant Com- 
pany at the time of the reference has been 
indicated already. We have also referred to 
the scale of dearness allowance fixed by the 
Tribunal, There were different systems of 
dearness allowance for the operatives and 
the clerical and subordinate staff. That such 
a different system of dearness allowance for 
` ithe employees working under the same em- 

loyer is not warranted, is clear from ths 
decidis of this Court in E 5 SCR 
362 = (AIR 1964 SC 689) and (1969) 2 
SCR 118 = (AIR 1969 SC 860). There- 
fore, the Tribunal was justified in divising a 
uniform scale of dearness allowance appli- 
cable to all the employees of the appellant. 
The unions required a common scheme of 
dearness allowance: of slab system to be jn- 
troduced for-all employees. The appellant 
resisted the claim on the ground that there 
was already a scheme of dearness allowance 
existing in the Company and that there is 
no justification for revising the same. But, 
nevertheless, the Tribunal has adopted, by 
and large, the scheme of dearness allowance 
which was in vogue in Burroughs Wellcome 
Co. Normally, once Burroughs Wellcome 
Co. is treated as a unit comparable with the 
appellant, the Tribunal must be considered 
prima facie to be justified in introducing the 
pattern obtaining in that unit. However, it 
is pointed out on behalf of the appellant 
that the slab system of dearness allowance 
does not obtain in any of the pharmaceutical 
industries in the region. | 
114, The contention that because 
there was a system of dearness allowance in 
jexistence in the Company and ~ therefore 
there was no justification for revising. the 
same, cannot be accepted, A similar con- 


tention raised in Remington Rand of Indi 
v. Its Workmen, (1962) 1 Lab LJ 287 (SC 
was rejected by this Court. In that cas 
ere was a.system of dearness allowanct 
providing for payment of not only a rate o: 
parse on the'basic salary but also a vari 
ation in the percentage on the rise and fall o 
the cost of living index. The workmen demand: 
revision of the scale of dearness allowance 
on the ground that the cost of living index 
had increased. The claim was resisted by 
the Company on the ground that the scheme 
of dearness allowance then exsting in the 
Company itself provided for an increase in 
the. cost of living index and, therefore... no 
revision is required. This contention was 
not accepted by this Court. It was! held 
at a claim made by the workmen, if! other- 
wise justified, cannot be rejected on the sole 
ground that a provision is already made in 
an existing scheme of dearness allowance for 
adjustment depending upon an incredse in 
the cost of living inde This Court further 
held that if it is established that the cost 
of living shows a tendency to rise very high, 
the workmen would be entitled to claim and 
there may be a change in the rate of dear- 
ness allowance originally fixed, so as to pro- 
vide for more neutralisation. It was further 
held that a claim made by the workmen 
will have-to Le properly considered and ad- 
judicated upon by the Tribunal. In fact, in 
that case, it is seen that there was only a 
50-point rise in the cost of living index and 
nevertheless the revision of the scale of 
o Tess allowance by thé Tribunal was up- 
eld. | 

115. We may also refer to the deci- 
sion of this Court in (1964) 5 SCR 344 =: 
(AIR 1964 SC 728), wherein it has _ been 
held as follows: 

“If the paying capacity of the employer 
increases or the cost of living shows an up- 
ward trend, or there are other anomalies, 
mistakes or errors, in the award fixing wage 
Structure, or there has been a rise in the 
wage structure in comparable industries in 
the region, industrial employees would be 
jusitfied in making a claim for the re-éxami- 
nation of the wage structure and if such a- 
claim: is referred for adjudication,.the Ad- 
judicator would not normally be justified in 
rejecting it solely on the ground that enough 
time has not passed after the making of the 
award, or that material change in relevant 
circumstances had not been proved. ‘It ig 
of course, not possible’ to lay down any, hard 
and fast rule in the matter. The question 
as to revision must be examined on the merits 
in each individual case that is brought be- 
fore an adjudicator for his adjudication,” 

116. On the date when the settle- 
ment was entered into between the appellant 
and its workmen on April 20, 1966 the cost 
of living index was 630. From Exhibit C-1 
it is seen that in August I969 the cost of 
living index had gone up to 790 and ‘from 
Exhibit DU-10 dated December 8, 1970, itis 
seen that when the second settlement: was 


` 1972 . 
entered into between Burroughs Wellcome 
Co. and its workmen, the cost of living index 
had gone upto 800.1. Itis also seen that at the 
time of the Award it had zone up further to 
about 850 points. Therefore, from the date 
of the settlement in 1966°the cost of living 
‘index had very repidly zone up by 220 
points. At the time whea the demand for 
revision of wage-scales and dearness allow- 
ance was made by the Un:ons and when the 
reference order was made by the Govern- 
ment, the cost of living index had gone up 
very high. That clearly shows that the work- 
men had made out a case for revision of 
wage-scales and dearness allowance. 

117. We have earlier referred to the 
scheme of dearness allowance fixed by the 
Tribunal in the Award,.° The scheme provi- 
des for payment of a particular percentage 
on the basic salary and it also provides for 
variation on 10 points. But the dearness 
allowance has been fixed on the Bombay 
Working Class Cost of Living Index of 521- 
580. Though more or less the same pattern 
of dearness allowance was obtaining in Bur- 
roughs Wellcome Co., the dearness allowance 
in the latter was fixed at -he Bombay Work- 
ing Class Cost of Living Index of 491-500. 
The scale of dearness allowance, as demand- 
ed by the Unions, was o2 the basis of the 
cost of living index 401-420. It was accept- 
ed by the appellant that the scheme obtaining 


in Burroughs Wellcome Company is more : 


advantageous from the financial point of view 
than the scheme of dearness allowance de- 
manded by the Unions. In fact, the Tribu- 
-nal itself has made a further concession in 


favour of the appellant by adopting the cost 
of living index of 521-5380 instea of 491- 
500 as was obtaining in Burroughs Wellcome 


Company. The Tribunal had made this 
change in the cost of livirg index in view of 
the fact that in the appellant Company, there 
was an Incentive Wages Scheme in and by 
which operatives were gztting on an aver- 
age about Rs. 28/- per month. Therefore 
the financial burden cast on the appellant by 
the dearness allowance scheme fixed by_the 
Tribunal is such that the appellant can bear 
the burden. 

118. In order to show that in the 
Bombay region the pharmaceutical units were 
adopting the slab system of dearness allow- 
ance, the Unions had filed a chart Ex. DU- 
1. itis evident from Ex. DU-1, that out of 
19 pharmaceutical units, referred to therein, 
at least 11 of them adopt the slab system 
of dearness allowance which has been intro- 
duced in the case of the appellant in the 
Award. No doubt, it is pointed out by Mr. 
Tarkunde that in the stacement filed by the 
appellant, Ex. C-25, it -will be seen that none 
of the Indian owned uni:s have adopted the 
slab system. But whether those units have 
adopted or not, we hav already indicated, 
that no distinction can be made between a 

urely local unit and a foreign unit doing 
usiness in India or ar Indian unit doing 
business in collaboration with foreign con- 
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cern. When once such units can be taken 
into account as comparable units, the pattern 
of dearness allowance obtaining therein can 
very well be considered to ascertain the sys- 
tem adopted by the industry as that will 
show the trend in the region. As pointed 
out above, at least 11 units, referred to in 
Ex. DU-1 have adopted the system now in- 
troduced in the case of the appellant by the 
Tribunal. Under those circumstances, when 
such system is prevailing in the industry in 
the same region, it cannot be held that the 
Tribunal has committed any error, in intro- 
ducing a similar pattern in the case of the 
appellant. The slab system has been approv- 
ed by this Court as will be seen by the de- 
cisions in (1964) 5 SCR 362 = (AIR 1964 
SC Aa and (1969) 2 SCR 113 = (AIR 1969 
SC 360). Even in Bombay ‘that such a pat- 
tern of dearness allowance, as the one intro- 
duced in the case of the appellant, is exist- 
ing is seen by the decisions of this Court 
in (1964) 5 SCR 362 = (AIR 1964 SC 689) 
and Kemani Metals and Alloys Ltd. v. Their 
Workmen, (1967) 2 SCR 463 = (AIR 1967 
SC 1175). No doubt the industries therein 
were not pharmaceutical units. But that such 
a system exists in Bombay region is clear 
from the above decisions, 

119. . Mr. Tarkunde referred us to 
the Award of the Industrial Tribunal in Re- 
ference (IT) No. 411 of 1966 in Voltas Ltd., 
Bombay v. The Workmen Employed under 
them dated September 30, 1969 wherein the 
adoption of slab system has not been ap- 
proved. On the other hand, Mrs. Urmila 
Kapoor, learned counsel for respondent No. 2 
has dravym our attention to a number of 
awards of the Industrial Tribunal rendered 
during the years 1965 to 1968 wherein the 
slab system of dearness allowance has been 
adopted in Bombay region. It is only ne- 
cessary to refer to the award in the case of 
May and Baker Limited, Bombay v. Its Work- 
men, because that is a pharmaceutical unit, 
The Award was given in or about June 1967, 
and it is seen that the dearness allowance on 
the pattern now given by the Tribunal in 
respect of the appellant has been adopted. 

120, We have already referred to the 
fact that in Ex, DU-1, it is seen that as 
manv as 11 pharmaceutical units in Bombay 
region have adopted the pattern of granting 
dearness allowance on the slab system now 
incorporated in the present award. Though 
most of the units referred to therein could 
not be treated as units comparable with the 
appellant because of lack of full information 
regarding material factors, yet those con- 
cerns can be taken into account inasmuch as 
the system obtaining in those concerns will 
show that the slab system is not something 
new to the pharmaceutical units. We have 
already referred to the award in May and. 
Baker Limited, Bombay v. Its Workmen. 
These facts clearly show that the scheme of 
dearness allowance provided in the award 
before us in respect of the appellant is not 


anything new. On the other hand, the Tri- 
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bunal has only adopted the system prevail- 
ing in the region in respect of pharmaceuti- 
units. 


121. So far as the financial burden 
is concerned, we have already referred to the 
findings recorded by the Tribunal. Even on 
the assumption that the Tribunal was not 
justified in proceeding on the basis that 52 
chemists are not covered by the reference, 
in our opinion, the additional burden that 
will be cast on the appellant can be easily 
borne by it. Therefore, we see no error in 
the scheme of dearness allowance introduc- 
ts = the case of the appellant, by the Tri 
bunal. 


122. The oniy other point that re- 
ge to be considered is in respect of the 
irection given ‘by the Tribunal regard- 
ing the Incentive Bonus Scheme in res- 
pect of which the appellant had given no- 
tice of change under Section 9-A: of the In- 
dustrial Disputes Act, 1947. We have already 
referred to the nature of the’ scheme that 
originally existed and the modification sought 
to be made by the appellant. We have also 
pointed out that the Tribunal has not accept- 
ed most of the recommendations made y 
hri Tulpule, who was appointed as an as- 
Sessor on the joint application of both the 
arties. The Tribunal has stated that it is 


esirable that a scheme is worked out, if pos- _ 
consent of parties for the purpose ` 


sibie, by 
of protecting the interest of the workmen at 
the increased base performance index. 


123, According to Mr. Tarkunde the 
Tribunal itself should have gone into the 
matter and evolved a scheme. No doubt, it 
would have been desirable if the Tribunal 
had actually evolved a scheme. But the Tri- 
bunal has stated that the necessary material 
for that purpose has not been made available 
and as such it has not been possible to devise 
a scheme calculated to afford protection to 
the incentive earning of a waaa at the 
raised base performance index. In fact, we 
also suggested to’ the counsel that the par- 
ties may consider the matter and submit a 
scheme for that purpose. But it was repre- 
sented to us on February 9, 1972 by Mrs. 
Urmila Kapoor, learned counsel for respond- 
ent No. 2, that it has not been possible for 
the parties to arrive at an agreement in res- 

ect of that matter, at present. Therefore, 
There is nothing further that could be done 
by this Court in this regard; and the result 
is that the observations made by the Tribu- 
nal in this regard will have full effect. 


124. In the result, all the contentions 
of the appellant are rejected and the Award 
of the Industrial Tribunal in respect of the 
matters in controversy in the appeals are 
confirmed. All the appeals are dismissed. 
In Civil Appeal No. 1091 of 1971, the ap- 

ellant will pay the costs of respondents 
os. I and 2. In the other appeals, parties 
will bear their own costs. k 


Ram Prakash v. S. A, F, Abbag 


(8) (b) 


. promoted to I. A. S. after commencement of 


. tioned therein as to 


A.I. R. 


125. The appellant will have three 
months’ time from today for payment of the 
amounts due under the award. : 


Appeals dismissed, 


AIR 1972 SUPREME COURT 2350 
(V 59 C 446) = 
- 1972 Lab IC 1031 ) 
(From Patna: AIR 1970 Pat 397)° 
S. M. SIKRI, C. J., A. N, RAY AND M. H 
BEG, JJ. 


Ram Prakash Khanna and others ete., 
Appellants v. S. A. F, Abbas and others 
etc, Respondents. 

Civil Appeals Nos. 565 and 1470 to 1474 
of 1970, D/- 22-2-1972. 

(A) Indian Administrative Service (Re- 
gulation of Seniority) Rules (1954), Rule 3 
— Members of State Civil Service 
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Rules — Assigning year of allotment to pro- 
motees vis-a-vis direct recruits to I. A. S.i has 
to be determined in accordance with R. 3 (3) 
b), (Para 13) 

(B) Indian Administrative Service (Re- 
gulation of Seniority) Rules (1954), Rule 3 
(3) (b), Proviso 2 and R. 2 (g) — Officiation 
in a senior post prior to inclusion of name 
in select list — Approval of Central Gov- 
ernment — Necessity — Power of State Cov- 


ernment to make a retrospective declaration 


about a post being equivalent to a senior 
post, l | 


Under the second proviso to Rule 3 (3) > 
(b) a promotee can obtain the advantage of 
officiation continuously in a senior post 
prior to the inclusion of the name in ‘the 
Select List if the period of such officiation 
is approved by the Central Government in 
consultation with the Union Public Service 
Commission. This approval as contemplated 
in Rule 3 (8) (b) is a specific aeproval and 
is directed to the particular matter men- 
whether there is appro- 
officiation prior to the 
inclusion in the names in the select list. The 
officiation in a senior post is one of the 
indispensable ingredients in the application 
of Rule 3 (8) (B. A senior post as defined 
in the Regulation of Seniority Rules prior 
to its amendment in 1967 means a post 'in- 
cluded and specified under Item 1 of the 
cadre of the State or any post declared equi- 
valent thereto by the State Government con- 
cerned, ` (Paras 15, 20) 

The harmonious construction of the de- 
finition of ‘senior post’ occurring in the 1954. 
Cadre Rules along with Rule 8 (3) (b) of the 
Regulation of Seniority Rules is that the pro-. 
motee will by a legal fiction obtain advant- 
age of the period of officiation first by the 


*(C.W. J.C. Nos. 858, 854 and 877 to 880. of 
1968, D/-7-11-1969 of Pat.) ! 
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val of the period of 
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declaration and second by the approval of 
the Central Government in consultation with 
the Union Public Service Commission. It is 
not the declaration but the approval which 
introduces the legal fiction. (Para 24) 


It is open to the State Government to 
make a retrospective’ -declaration with re- 
gard to posts being made eauivalent to senior 
posts, A retrospective declaration is in the 
scheme of things practical as well as rea- 
sonable. Since a retrospective declaration 
will be under the check of approval by the 
Central Government such approval will al- 
ways act as a safety valve against any abuse 
or mischief of retrospective declaration, 

i (Paras £1, 22, 23 and 25) 


(C) Indian Administrative Service (Re- 
gulation of Seniority) Rules (1954), Rule 3 
(8) (b) — Central Government memorandum 
D/- 20-9-1967 revising seniority of promo- 
tees to I. A. S. Cadre — Validity. 


The appellants were direct recruits to 
I. A. S. in 1949-50 as a result of competi- 
tive examination and the respondents were 
promotees to I. A, S. from State Civil Ser- 
vice in the year 1955-56. 3y an order dated 
3-9-1958 the Central Government allotted to 
the promotees the year 1948 and placed them 
below the junior most amongst the direct re- 
cruits of the 1948 allotment. On representation 
made by the direct recruits the Central Gov- 
ernment by its memorandum D/- 20-9-1967 
revised the seniority of tae promotees and 
allotted to some the year 1950 and to others 
the year 1952.. By a writ petition the pro- 
motees challenged the memorandum D/- 20- 
9-1969 principally on the ground that the 
Government of India was wrong in hold- 
ing that it was not competent, to the State 
of Bihar to make a retrospective declaration 
of a post as equivalent to a cadre post. The 
promotees succeeded in the High Court. The 
High Court quashed the order dated 20th 
September, 1967 and directed that the pro- 
motees would continue to hold the 
year of allotment a aY to them in the 
year 1958. On appe to the Supreme 
Court: 


Held (i) that the Central Government 
memorandum D/- 20-9-1967, which stated 
that the State Government could not retro- 
spectively declare a post to be equivalent to 
a senior post was bad end therefore the 
direction therein about the years of allotment 
of the promotees on the basis. that there 
could not be any retrospective declaration ci 
equivalent post could not be sustained. AIR 
1970 Pat 897, Affirmed. (Para 27) 


(ii) that the direction of the High Court 
_ that the promotees must continue to hold the 
ranks assigned to them by the order D /- 3- 
9-1958 should be set aside for the reason 
that the year of allottment will now have 
to be determined by the approval of the 
Central Government in ccnsultation with the 
Union Public Service Commission. AIR 1970 
Pat 397, Reversed. | (Para 28) 
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Cases Referred: Chronological Paras 
AIR 1969 SC 1249 = (1970) 1 SCR 

955 = 1969 Lab IC 1520, State of 

Orissa v; B. K. Moh 14 


apatra 
AIR 1967 SC 1801 = (1967) 2 SCR 
825, D. R. Nim I. P. S. v. Union 
of India 14 
The following judgment of the Court 
was delivered by 


RAY, J.:— These six appeals are by cer- 
tificate from the judgment dated 7 November, 
1969 of the High Court at Patna quashing 
the order of the Government of India date 
20 September, 1967 and directing that the 
respondents must continue to hold rank as 
assigned to them in 1958, 


2. The appellants and the respond- 
ents are now members of the Indian Admi- 
nistrative Service. For the sake of brevity 
the appellants can be described as direct 
recruits and the respondents as promotees. 
The direct recruits were appointed to the 
Indian Administrative Service in the years 
1949 and 1950 as a result of competitive 
examination held for recruitment of candi- 
dates to that Service. The promotees were 
initially recruited to the executive branch of 
the Bihar State Civil Service and were sub- 
sequently in the years 1955 and 1956 pro- 
moted to the Indian Administrative Service. 
© B The controversy in the present ap- 
peals is as to the seniority between the dir- 
ect recruits and the promotees under the 
Indian Administrative Service (Regulation of 
Seniority) Rules, 1954. 

4. The Government of India on 3rd 
September, 1958: allotted to the promotees 
the year 1948 and placed them below the 
junior most amongst the direct recruits of 
the 1948 allotment. 

5. The direct recruits thereafter made 
representation against the decision of the 
Covernment of India. Eventually, on 18th 
January, 1965 the State of Bihar forwarded 
the representation of the direct recruits to 
the Government of India against the decision 
made by the Government of India in the 
year 1958. On 4th January, 1966 the Gov- 
ernment of India took a tentative decision to 
allow the representation of the direct recruits 
on the ground that the previous decision was 
on wrong facts and on wrong interpretation. 


6. On 14th April, 1967 the State of 
Bihar represented to the Government 0 
India to reject the representation of the dir- 
ect recruits on the ground that the facts 
alleged by the direct recruits were wrong. 
On 20th September, 1967 the Government 
of India however allowed the representation 
of the direct recruits and revised the senio- 
rity of the promotees and allotted to some of 
the promotees the year 1950 and to some 
of the promotees the year 1952 as mention- 
ed in the letter of the Government of India 
dated 20th September, 1967 set out here- - 
under:— 

“The matter was further examined in 
consultation with the Ministry of Law, who 
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have reiterated their earlier advice and said 
that Rule 2 (g) of the Indian Administrative 
Service (Regulation of Seniority) Rules, 1954 
oes not permit retro-active declaration of a 
ost equivalent. to a senior post of the 
. A. S. The deélaration made’ by the State 
Government in the present case cannot have 
retrospective operation. It will have prospec- 
tive operation. The Government of India 
ave therefore decided to revise the senio- 
rity of the officers concerned. It. will appear 
from the attached statement that the rele- 
vant dates for the purposes of fixation of 
seniority will be 26th December, 1955 in 
the case of S/Sri S. C. Mishra, S. A. F, Abbas, 
R. S. Mandal, S. K. Sinha and S. K. Chakra- 
varty; Ist February, 1956 in the case of 
Shri S. Sahay and 17th October, 1956 in the 
case of S/Shri Ramanand Sinha. Anwar Karim, 
R. C. Sinha, S. K. Ghosh and M. Alam. As 
Shri M. K. Mukherjee the seniormost re- 
gular recruit of ° 1950 batch started officiat- 
ing continuously in senior posts with effect 
from 2nd May, 1955 a date earlier than 
the relevant dates of S/Shri S. C, Mishra, S. 
A. F. Abbas, R. S. Mandal, S. K. Sinha, 
S. K. Chakravarty, N. P. Sinha and $. Sahay, 
‘these officers may be re-allotted to the year 
1950 and may be placed before Shri S. D. 
Prasad (RR-1950) and above Shri P. S. 
Appu (RR-1951). Shri N. Nagamani, the 
seniormost regular recruit of 1952 "batch 
started officiating continuously in senior posts 
earlier than the relevant dates of S/Shri Rama- 
nand Sinha, Anwar Karim, R. C. Sinha, ‘S. 
K. Ghosh and M. Alam. These officers may 
be allotted to the year- 1952 ‘and may be 
placed below Shri K. K, Srivastava (RR-1952) 
and above Shri R. B. Lal (SCS-SR-1952),” 


impeached _ the 
India Memorandum dated 
20th September, 1967 principally on the 
ground that the Government of India was 
wrong in holding that it was not competent 
to the State of Bihar to make a retrospective 
declaration of a post as equivalent to a 
cadre post. The promotees succeeded in 
the High Court. The High Court quashed 
the order dated 20th September, 1967 and 
directed that the promotees would continue 
to hold the year of allotment assigned to 
them in the year 1958. 


8. The Indian Administrative Service 
(Regulation of Seniority) Rules, 1954 formed 
e bone of contention between the direct 
recruits and the promotees. In order to ap- 
eciate the rival contentions reference may 
made to the origin of the Indian Admin- 
‘istrative Service and the relevant rules and 
regulations in that behalf, 


9. The origin of the Indian Adminis- 
trative Service is to be found in the Memo- 
randum of Agreement dated 2Ist October, 
1946 between the Government of India and 
the Governments of the then Provinces. The 
Indian Administrative -Service came to be 
constituted under the Agreement with effect 

from 2Ist October, 1946. Recruitment to 


7. The promotees 
Government of 
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the Indian Administrative Service was to be 
by direct recruitment or by promotion of 
members of a Provincial Civil Service. The 
Indian Civil Administrative Cadre Rules, 
1950 specified in the Schedule thereto for 
each Province the strength of the cadre and 
the number and character of the posts. In 
1951 the All India Services Act came into 
existence. The All India Service was defined 
to mean the Indian Administrative Service 
or the Service known as the Indian Police 
Service. Later on Section 9 (a) was intro- 
duced into the 1951 Act to include certain 
other specified Services as All India Services. 


10. Section 8 of the All India Ser- 
vices Act, 1951 conferred power on the Cen- 
‘ral Government after consultation with the 


Governments of the States concerned to 
make rules for the regulation of recruitment 
and the conditions of service 


of poong ap- 
Pointed to All India Service. That is how 
e Indian Administrative Service (Cadre) 
Rules, 1951 came into existence repealing the 
Indian . Civil Administrative Cadre Rules, 
1950. So did the Indian Administrative 
Service (Recruitment) Rules, 1954 and the 
Indian Administrative Service (Regulation of 
Seniority) Rules, 1954. Two other Regula- 
tions which are material for the ses of 
© present appeals are the Indian Adminstra- 
tive Service (Appointment by Promotion) Re- 
gulations, 1955 and the Indian Administrative 
Service (Fixation of Cadre Strength) Regula- 
tions, 1955. The Promotion Regulations 
were in exercise of the rule making 


Rules defined cadre post to mean any of 
the posts pe ified in Item 1 of the Schedule 
n 


to the In Administrative Service (Fixa- 
tion of Cadre Strength) Regulations: The - 
Cadre Strength Regulations, 1955 ‘set out 


the strength and the composition of the cadre 
ir: relation to the different States including 
Bihar. For the State of Bihar there are 
8 items, The first item relates to senior 
posts under the State Government which are 
103 in number and Item 2 relates to senior 
posts under the Central Government which 
are 41 in number. Of these 144 posts '36 
are to be filled by promotion and selection 
in accordance with Rule 8 of the Recruitment 
Rules, 1954. The other 108 posts are to be 
filled by direct recruitment. Items 5, 6) 7 
and 8 in the Bihar Cadre Strength relate 
to other posts with which the present appeals . 
are not concerned. Of the total authorised 
strength of 211 cadre posts in the State ‘ of 
Bihar 175 are direct recruitment sts and 
36 are promotion posts. The Regulation of 
Seniority Rules, 1954 defines senior 
meaning a post included and specified 
Item 1 of the Cadre of each State 


post . 
under 
in the 
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Schedule to the Fixation əf Cadre Strength 
Regulations, 1955. The 1954 Recruitment 
Rules speak of recruitmert to the Service 
inter alia (a) by a compecitive examination, 
and (b) by promotion. The other two 
modes of recruitment by selection from em- 
ergency commissioned officers and. from per- 
sons who hold any substantive capacity gaz- 
zetted post and. who are not members of 
the State Civil Service arə not relevant for 
the purpose of the present appeals. Rule 
V of the Recruitment Rules, 1954 relates ‘to 
recruitment by competitive examination and 
Rule 8 relates to recruitment by promotion 
or selection. The Promotion Regulations, 
1955 prescribed the cond-tions of eligibility 
for promotion. 

11. In the background of these Rules 
and Regulations it follows that members of 
a State Civil Service are promoted to- the 
Indian Administrative Service. The present 
appeals relate to promotees after the above- 
mentioned Rules and Regulations came into 
existence, 

12. The question of seniority of 
promotees vis-a-vis direct recruits is cover- 
ed by Rule 3 (8) (b) of the Indian Adminis- 
trative Service (Regulation of Seniority) 
Rules, 1954 which is set out hereunder:— 

“The year of allotment of an officer ap- 
pointed to the Service after the commence- 
ment of these rules, shall be:— 

(b) where the officer is appointed to the 
Service by promotion in accordance wi 
sub-rule (1) of Rule 8 af the Recruitment 
Rules, the year of allotment of the junior- 
most among the officers recruited to the 
Service in accordance with Rule 7 of those 
rules who officiated conticuously in a senior 
‘post from a date earlier than the date of 
commencement of such officiation by the for- 
mer: 
Provided that the year of allotment of 
an officer appointed to the Service in accord- 
ance with sub-rule (1) of Rule 8 of the Re- 
cruitment Rules who star:ed officiating con- 
tinuously in a senior post from a date ear- 
lier than the date on which any of the ofh- 
cers recruited to the Service in accordance 
with Rule 7 of those rules so started offi- 
ciating, shall be determin2d ad hoc by the 
Central Government in consultation with the 
State Government concerned. 


Provided further that an officer appoint- 
ed to the Service after the commencement 


of these rules in accordance with sub-rule (1). 


of Rule 8 of the Recruitment Rules shall be 
deemed to have officiated continuously in 
a senior post prior to the date of the in- 
clusion of his name in the Select List prepar- 
ed in accordance with the requirements of 
the Indian Administrative Service (Appoint- 
ment by Promotion) Reguletions framed under 
sub-rule (1) of Rule 8 cf the Recruitment 
Rules, if the period of such officiation prior 
to that date is approved by the Central Gov- 
ernment in consultation with the Commis- 
sion. 
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There are two explanations which need 
not be set out because they are not relevant 
for the purposes of the present appeals. 

13. The scheme of the Indian Ad- 
ministrative Service (Regulation of Seniority) 
Rules, 1954 is that every officer shall be 
assigned a year of allotment in accordance 
with the provisions contained therein. The 
present appeals raise the question of the year 
of allotment of the promotees who were 
promoted to the Service, after the commen- 
cement of the Rules, in the years 1955 and 
1956. Therefore, Rule 3 (8) (b) applies to 
the case of the promotees vis-a-vis the dir- 
ect recruits. 

14, The Indian Police Service (Regu- 
lation of Seniority) Rules, 1954 is the coun- 
ter-part of the Indian Administrative Service 
rey ation of Seniority) Rules, 1954. R. 3 
3) (b) of the Indian Police Service is are 
tion of Seniority) Rules is in identical lang- 
uage with Rule 8 (8) (b) of the Indian ‘Ad. 
ministrative Service (Regulation of Seniority) 
Rules. Rule 3 (8) (b) of the Indian Police 
Service (Regulation of Seniority) Rules came 
up for consideration before this Court in two 
cases. These are the decisions in D. R. Nim, 
I. P. S. v. Union of India, (1967) 2 SCR 
825 = (AIR 1967 SC 1801). and State of 
Orissa v. B. K. Mohapatra, (1970) 1 SCR 


255 = (AIR 1969 SC 1249). Rule 8 (8) 
(b) which is in common language in the 
Rules of both the Services and the’ two pro- 


visos lay down the mode of regulation of 
seniority of the promotees vis-a-vis. the dir- 
ect recruits. Promotees will be given the 
year of allotment of the junior-most among 
direct recruits who officiated in a senior post 
from a date earlier than the date of com- 
mencement of such officiation by a promo- 
tee. The first proviso regulates the senio- 
rity between direct recruits and promotees 
who started officiating continuously in a senior 
post from a date earlier than the date on 
which the direct recruits so started officiat- 
ing by prescribing the mode of regulation 
of seniority by ad hoc determination by the 
Central Government in consultation with the 
State Government. The effect of the second 
proviso was stated by this Court in Nim’s 
case, (1967) 2 SCR 325 = (AIR 1967 SC 
1801) to be this: 


“The second proviso limits the operation 
of the first proviso by dividing the officiat- 
ing period into two classes; first, period be- 
fore the date of inclusion of an officer in 
the Select List and, secondly, the period 
after that date. The first period can only be 
counted if such period is approved by the 
Central Government in consultation with the 
Union Public Service Commission.” 


15. The rulings of this Court hold 
that a: promotee can obtain the advantage of 
officiation continuously in a senior post prior 
to the inclusion of the name in the Select 
List if the period of such officiation is ap- 
proved by the Central Government in con- 
sultation with the Union Public Service Com- 


wo 
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mission. The officiation in a senior post is 
one of the indispensable ingredients in the 
application of Rule. 8 (8) (b). A senior post 
as defined in the Regulation of Seniority 
Rules means a post included and specified 
under Item 1 of the cadre of the State 
or any post declared equivalent thereto by the 
State Government concerned. It may be stated 
here that the definition of senior post under- 
went change in the year 1967 by notifica- 
tion No. 27/47/64-AIS(III)-A dated 17th 
April, 1967 and the new definition-of senior 
post came into effect on 22nd April, 1967. 
The present appeals are governed by the 
definition of senior post prior to the year 
1967. The important words in the relevant 
definition of the ‘senior post are ‘any post 
declared equivalent ‘thereto by the State 
Government’. 


16. The memorandum dated 20th 
September, 1967 was impeached by the 
promotees on the ground that the State Gov- 
ernment could not make a retrospective decla- 
ration with regard to making posts equiva- 
lent to senior posts. Counsel on behalf of 
direct recruits contended that the letter dated 
Sth April, 1958 from the Chief Secretary to 


the Government of Bihar to the Secretary 


to the Government of India, Ministry of 
Home Affairs could not amount to a decla- 
ration of posts as equivalent to senior posts 
and further that there could not be any re- 
trospective declaration of- making posts equi- 
valent to senior posts. 


. I7. Counsel on behalf of the Union 
contended that the declaration contemplated 
with regard to senior posts must be a for- 
mal order and it was not open to the State 
to make a retro-active declaration because 
the rule’ contemplated approval of such off- 
ciation in consultation with the Commission. 
In other words, it was said that the State 
would first have to make a declaration with 
regard to making posts equivalent to senior 
posts and thereafter aia of such officia- 
tion would be given by the State Govern- 
ment in consultation with the Public Ser- 
vice Commission. ` 

18. Criticism was made by counsel 
for the direct recruits that there was no pro- 
per Select List and Rao’s letter dated 9th 
July, 1958 and the reply thereto dated 8rd 
September, 1958 by the Deputy Secretary to 
the Government of India were contended 
not to amount to approval by the Central 
Government in consultation with the Union 
Public Service Commission of the period of 
officiation prior to the date of inclusion of 
the names of promotees in the Select List. 
There was an ad hoc list in the year 1954 
and the ad hoc list is referred to in the 
Chief Secretary’s letter with the letter ‘A’, 
The select list was prepared in the year 1955 
and is referred to in the Chief Secretary’s 
letter with the letter B’. In the Chief Se- 
cretary’s letter the date of officiation of 
the promotees was Porod by the State 
Government to be 28th December, 1954. The 


` 
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date of officiation in the senior scale by ‘the 
promotees as agreed to by the Government 
af India was shown in that letter as some 
time in the month of October, 1955 with 
regard to three promotees and in the month 
of December, 1955 with regard to the fourth 
Fromotee. With regard to the other three 

omotees no date was shown as having 
een agreed to by the Government of 
India. The State Government proposed with 
regard to some of the promotees that they 
should be allowed the benefit of officiation 
from the time of the inclusion of their names 
in the ad hoc list in the year 1954. The 
Deputy Secretary to the Government of India 
by letter dated Srd September, 1958 accept- 
ed the recommendation of the State Gov- 


„ernment with regard to the promotees and 


allotted to them the year 1948 and placed 
the promotees below Shri B. S. Srivastava 
who was the junior most among the direct 
recruits who had started officiating continu-’ 
et in a senior post earlier than 28th De- 
cember, 1954. The impeached circular dated 
20th September, 1967 did not allow retro- 
spective declaration of equivalent posts and 
therefore the year of allotment was no longer 
1948. The High Court held that there could 
bə retrospective declaration and thus ' in 
effect restored 1948 as the year of allotment, 


19. The Government of India b 
the letter dated 20th September, 1967 which 
is impeached by the promotees changed the 
year of allotment of the promotees from 
1948 to 1950 with regard to the first three 
promotees and to the year 1951 with’ regard 
to the fourth promotée and the year 1952, 
with regard to the other two promotees and 
placed . these promotees below the direct re- 
cruits of those batches who started officiating 
continuously in a senior post earlier than the 
date of such officiation by the promotees, 


20. On these materials it appears 
that the ad hoc list was prepared with the 
approval of the Union Public Service Com- 
mission on 28th December, 1954 and the 
select list was finally approved by the Union 
Public Service Commission on .26th Decem- 


_ ber, 1955. The select list was the list pre- 


pared for appointment of the promotees by 
promotion to the Indian Administrative Ser- 
vice: Rule 8 (3) (b) of the Regulation of 
Seniority Rules, 1954, speaks of approval b 

the Central Government in consultation with 
the Union Public Service Commission of the 
period of officiation prior to the date of the 
inclusion of the names: of the promotees In 
the select list. This approval as contem- 
plated in Rule 8 (8) (b) is a specific appro- 
val and is directed to the particular matter 
mentioned: therein as to whether there is ap- 
proval of the oon of officiation prior to 
the inclusion of the names in the select list. 
On the materials in the present appeals we 
are unable to hold that the Central Govern- 
ment gave any approval in consultation with 
the Union Public Service Commission within 
the meaning of Rule 3 (8) (b) so as to en- 
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able the :promotees the bemefit of the period 
of officiation prior to the date of the in- 
clusion of their names in tne select list. 


21. The contention.on behalf of the 
senior posts is unacceptable. From the point 
direct recruits that it is no: open to the Stale 
to make a retrospective declaration with re- 
gard to pose being mace equivalent to 
of view of workability of the rule as well as 
the circumstances and the conditions of ser- 
vice it may not’ always be practicable to 
make such prospective declaration. It is 
only when the Governmen- has found that it 
is necessary or desirable to declare such posts 
equivalent to senior posts that the Govern- 
ment will do so. That’ will be usually pos- 
sible after the Governmert will have consi- 
dered several factors, namely, finance, struc- 
ture of the service, the personnel fit for 
undertaking the post. Normally, the pro- 
motees obtain promotion fom the State Civil 
Service after long service. That is why 
Rule 8 (8) (b) of the Regulation of Seniority 
Rules is designed to arrive at a fair adjust- 
ment of the competing claims of the direct 
recruits and the promotees. To hold that a 
promotee could not get th benefit of officia- 
tion unless the post was declared as equiva- 
lent to a senior cadre pcst before the pro- 
motee was appointed to officiate might de- 
feat the policy of the Government. A pro- 
motee may be officiating continuously for a 
long period and his name may be included 
in the select list after some time. Again, a 
person who officiates continuously for long 
time may thereafter be not included in the 
select list. Such a person might deprive a 
Peon who would otherwise be found suitable 
for appointment by prom.otion after similar 
officiation in a similar posz. It is only when 
the State Government finds that it is desir- 
able to declare the post equivalent to a 
senior post inter alia by reason of the eff- 
ciency of the person which has entitled him 
to promotion that the consequential necessity 
arises for giving him that senior post by re- 
quisite declaration of a senior post. .A re- 
trospective declaration therefore is in the 
oe of things practical as well as reason- 
able. 


22. The basic idea 'of declaration of 
post as equivalent to a senior post is that it 
is treated as a post of equal rank and res- 
ponsibility. Rule 3 (3) D is designed to 
strike a balance between conflicting claims. 
When a promotee with the background of long 
continuous officiation gets promotion it is in 
the fitness of things that the period of such 


officiation is not lost to him. The necessary . 


check is supplied by approval by the Central 
Government in consultation with the Com- 
mission. - There will be two sources charged 
with the responsibility of approval of the 
period of officiation prior to’ the inclusion of 
the name in the select list. 

23. A retrospective declaration that 
a post is equivalent to a senior post really 
amounts to declaration cf an existing fact. 
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It is that the person who has officiated con- 
tinuously for a long time is allowed the bene- 
fit of a senior post prior to the appointment 
by promotion of such officer to the cadre of 
the Indian Administrative Service, Ordi- 
narily, under Cadre Rules a non-cadre officer 
cannot hold a cadre post excepting for short 
time of three months and if it is for a longer 
period not without approval by the Central 
Government. Therefore, there is no occa- 
sion for declaration by the State Government 
of a non-cadre post as equivalent to a 
cadre post. The question of declaration 
arises only for the purpose of giving the pro- 
motee the benefit of the period of officiation 
prior to promotion. The use of the word 
‘deemed’ in Rule 8 (8) (b) of the Regula- 
tion of Seniority Rules indicates that the 
Government has the power to make a retros- 
pective declaration because it is only after 
promotion that thereis any occasion to con- 
sider whether the period of officiation prior 
to promotion will He counted for purposes 
of seniority. 


24. The harmonious construction of 
the definition of ‘senior post’ occurring 
in the 1954 Cadre Rules along with Rule 3 
(3) (b) of the Regulation of Seniority Rules 
is that the promotee will by a legal fiction 
obtain advantage of the period of officiation 
first by the declaration and second by the 
approval of the Central Government in con- 
sultation with the Union Public Service Com- 
mission. It is not the declaration but the 
approval which introduces the legal fiction. 


25. There is an apprehension that 
retrospective declaration might cause mis- 
chief in the sense that it wouk enable a pro- 
motee to obtain seniority as against a direct 
recruit. The apprehension is unmerited be- 
cause promotees obtain promotion after long 
service and that is why the year of alot- 
ment of a promotee is below the juniormost 
among direct recruits who continuously off- 
ciated in a`senior post from a date earlier 
than the date of commencement of such 
officiation by the. promotee. Again, there 
may be a salutary reason to defend a retros- 

ective declaration because a prospective 
eclaration by the State Government may not 
be acceptable to the Central Government by 
not giving approval of the period of officia- 
tion prior to the date of inclusion of the 
names in the select list, There is no time 
limit fixed with regard to approval by the 
Central Government. Therelore. a retros- 
pective declaration will be under the check 
of approval by the Central Government and 
such approval will always act as a safety 
valve against any abuse or mischief of re- 
trospective declaration: 


26. It is important to notice that the 
definition of ‘senior post’ has undergone 
change in the year 1967. The amendment 
of the definition has brushed away the neces- 
sity of any declaration by the Government 
of a post being made equivalent to the senior 
cadre post. The same amendment which 
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changed the definition of ‘senior post’ also 1958. In the facts and circumstances of the 
deletd the second proviso to Rule 3 (3) (b) ease parties will pay and bear their own 
of the Regulation of Seniority Rules. In costs. 

place of the second proviso a new explana- Appeals partly allowed, 
tion has been added. The explanation states 

that in respect of a promotee the period of i; 

continuous officiation in a senior post shall, 

for the purposes of determination of his AIR 1972 SUPREME COURT 2356 
seniority, count only from the date of the in- (V 59 C 447) i 


clusion of his name in the select list, or from 
the date of his officiating appointment to such 
senior post whichevėr is later. The declara- 
tion of a post to be equivalent to a_ senior 
post and the approval of the Government of 
India in consultation with the Commission 
for allowing a promotee the benefit of the 
period of continuous officiation prior to the 
inclusion of his name in the select list are 
all obsolete now. One of the reasons for 
the changes may be that a prospective decla- 
ration might give rise to show of preference 
or favour to some chosen persons who might 
not turn out to be suitable person to fill that 
post. Again, the disadvantage of prospec- 
tive declaration may be that the Government 
might be saddled with the problem of a decla- 
ration in anticipation cae later finding out 
the absence of necessity of such a post or 
even of not finding asuitable person for occu- 
pying such a post. The soundness of a re- 
trospective declaration rests on the considera- 
tion that not only will the promotee by that 
time have been tried and tested in that post 
but also his promotion would indicate the 
benefit of the period of continuous officiation 
which earned promotion for him. To deny a 
retrospective declaration would in the case 
of promotion: of persons from State Civil 


Service deprive them of the opportunity of- 


enjoyment of the period of officiation. 


97. For these reasons, we uphold 
the judgment of the High Court that the 
memorandum dated 20th September, 1967 
which stated that the State Government could 
not retrospectively declare a post to be equi- 
valent to a senior post was bad. The State 
Government has power to make such a re- 
trospective declaration. The order dated 
20th September, 1967, which also directed 
the years of allotment on the basis that there 
could not be any retrospective declaration of 
equivalent post cannot be sustained. 


28. -The High Court, however, fur- 
ther directed that the promotees must conti- 
nue to hold ranks as assigned to them in the 
year 1958. This order of the High Court 
is to be set aside, for the reason that the year 
of allotment will now have to be determined 
by the approval of the Central Government 
in consultation with the Union Public Ser- 
vice Commission, 


29. The appeals are therefore dis- 
missed in so far as they relate to quashin 
of the order of the Central Government dat 
20th September, 1967. The appeals are 
allowed_ setting aside the order of the High 
Court that the promotees would continue to 
hold ranks as assigned to them in the year 
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C. A. VAIDIALINGAM AND 
I. D. DUA, JJ. 


The Bombay Gas Co. Ltd., Appel- 
iant v. Jagannath Pandurang and 
others, Respondexits. i 


Civil Appeal No. 158 of 1968 with 
Civil Misc. Petn. No. 1300 of 1972, D/- 
22-3-1972. 


Constitution of India, Art. 133 (1) 
fb) — Value of subject-matter adjudi- 
cated upon by High Court, less than 
Rupees 20,000 - — Addition of possible 
claim to the value of subject-matter not 
permissible — Grant of certificate 
under Article 133 (1) (b) by High Court 
invalid. l 

In order to attract Art. 133 (1) (b) 
the property respecting which the 
Claim or question arises, must be pro- 
perty in addition to or other than the 
subject-matter of the dispute. Adding 
future interest or possible further 
Claims to the original value of the 
Subject-matter till the date of the 
Judgment of the High Court and which 
ems are not the subject of considera= 
tion by the High Court will not enable 
€ party to plead that the claim so cal- 
culated exceeds Rupees 20,000/-, This 
1s not permissible as the addition of in- 
t2=rest or- calculation of further possible 
Claims are all related only to the origi- 
ral subject-matter, which is still in dis- 
cute, ` 

Thus where the judgment of the 
High Court has anly adjudicated upon 
tne subject matter of the specified claim 
cf the workmen for overtime wages 
and weekly off wages which is 
for a particular period and the value 
of the subject-matter is less than 
Eupees 20,000/- and the judgment does 


- not involve directly or indirectly, apart 


-om the subject matter in dispute any 
claim or question respecting property 
or money of the value of Rs. 20,000/- 
and more, it is not permissible to no- 


* Spl. Civil Appln. No. 1987 of 1965, D/- 
6-2-1967 — Bom.) 
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tionally add on to the amount original- 
ly claimed by the workmen for parti- 
cular periods any further amounts on 


` the ground that they must be consider- ` 


ed to have accrued due to the workmen 
till the date of the judgment of the 
- High Court. If the subsequent ad- 
ditions made to the original claim are 
accepted as correct, then the posi- 
tion would be that if it is an ordinary 
civil litigation the subject-matter of 
the suit and its value would vary with 
the length of time during which the suit 
may be pending in the Courts. Such 
a position is not warranted by the pro- 
visions of Article 133 (1) Hence if the 
High Court grants certificate under 
Article 133 (1) (b) by taking the view 
that the claims of the workmen are re- 
curring claims arising in the future 
also and as such the final judgment and 
order involve directly or indirectly a 
claim respecting property of the value 
of not less than Rupees 20,000/- the 
grant of certificate would be improper 
and invalid. AIR 1965 SC 1440, Relied 
on. Appl. No. 869 of 1967, D/- 19-10- 
1967 (Bom), Reversed. 
(Paras 11, 25, 38, 40) 
Cases Referred: Chronological Paras 
AIR 1966 Mad 197 = ILR (1965) 
1 Mad 361, G. Appuswamy vV. 
R. Sarangapani Chettiar 32 


AIR 1965 SC 1440 = (1965) 2 

SCR 751, Chhitarmal v. M/s. 
Shah Pannalal Chandulal 23, 
27, 33, 38 


AIR 1960 Andh Pra 286 = 

1 Andh WR 82 (FB), Smt. 

Rajah Kishore Devigéru v. 

Bhaskara Gouta Chorani. 29 
(1954) 1 All ER 273 = 1954 AC 

80, Meghji Lakhamshi and 

Brothers v. Furniture Work-= 

shop 27 
AIR 1938 Mad 352 = 47 Mad 

LW 350 (SB), Commr. of I. T. v. 

S. L. Mathias 31 
AIR 1923 PC 88 = 50 Ind ‘App. 

155, Surapati Roy v. Ram 

-Narayan Mukerji 36 
AIR 1916 Mad 985 = ILR 39 

Mad 843, A. Subrameéenia Ayyar, 

v. V. Sellammal 26 
(1902) 29 Ind App 40 = 6 Cal WN 

362 (PC), Moti Chand v. 

Ganga Parshad Singh 35 

Mr. Soli Sorabji, Sr. Advocate, 

(M/s. K. D. Mehta and P. C. Bhartari, 
Advocates, and Mr. O. C. Mathur, Ad- 
vocate of M/s J. B. Dadachanii and 
Co., with him), for Appellant; Mr. M. 


(1960) 


[Prs. 1-2] S. C. 2357 


C. Bhandare, Sr. Advocate, (Mrs 
Sunanda Bhandare and Mr. K. Rajen- 
dra Chowdhary, Advocate, with him), 
for Respondents Nos. 1, 2, 4, 5, 7, 8, 10, 
12, 13, 95, 96, 98, 100, 101 to 104 and 108. 
The following J udgment of the 
Court was delivered by 
- VAIDIALINGAM, J. :— This ap- 
peal, on certificate, by the Bombay 
Gas Co. Ltd., is directed against the 
judgment and order dated February 6, 
1967 of the Bombay High Court in 
special Civil Application No. 1987 of 
1965. The High Court set aside the de- 
cision of the Court of Small Causes, 
Bombay, in payment of wages Appeals: 
Nos. 162 and 163 of 1962 and remand- 
ed the proceedings to the Additional 
Authority for calculating and awarding 
over-time wages that may be due 
to the respondents Nos. 1 to 
80 herein. The High Court fur- 
ther reversed the decision of the 
Court of Small Causes, Bombay, in 
Payment of Wages Appeal No. 61 of 
1963 and restored the orders passed by 
the Third Additional Authority in 
favour of the respondents Nos. 81 to 
118 herein. regarding their right to 
get wages for weekly off days. C. M. 
P. No. 1300 of 1972 is an application filed 
by the respondents in the civil appeal 
for revoking the certificate for leave to 
appeal to this Court granted by the 
High Court to the appellant herein. 


2. We will briefly state the cir- 
cumstances under which the appeal 
has come to this Court on certificate: 
The respondents Nos. 1 to 14 who were 
employed under the appellant as Syp- 
hon Pumpers filed on March 3, 1958 
before the Additional Authority 14 ap- 
plications under S. 15 of the Payment 
of Wages Act (hereinafter to be referr- 
ed asthe Act) claiming overtime wages 
for the period February 1957 to Janu-. 
ary, 1958. On the same date the res- 
pondents Nos. 15 to 80, who were em- 
ployed under the appellant as Mains 
workers filed before the same Autho- 
rity 66 applications claiming overtime 
wages for the same period. The claim 
was substantially based under the pro- 
visions of the Bombay Shops and Esta- 
blishments Act, 1948 (hereinafter to 
be referred as the Establishments Act). 
The appellant raised two grounds of 
defence: (a) The claims were barred by 
the Award, Part II of the Industrial 
Tribunal, Bombay dated- March 30, 
1950 in Reference (IT) No. 54 of 1949; 
and (b) The applicants were not work- 
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men covered by the Establishments 
Act. On October 13, 1962, the Addi- 
tional Authority held that the Award, 
referred to, by the Company was no 
bar to the said employees claiming over- 
time wages. But the said Authority 
accepted the contention of the Company 
that the applicants are not covered by 
the Establishments Act, which gives 
them the benefit of weekly off days 
with wages under S. 18 (3). In this 
view the applications filed by the res- 
pondents Nos. 1 to 80 herein were dis- 
missed. The said applicants filed be- 
fore the Court of Small Causes, Bom- 


‘bay, which was the Appellate Autho- 


rity, Payment of Wages Appeals Nos 
162 and 163 of 1962 challenging the 
decision dated October 13, 1962 of the 
Additional Authority, dismissing their 
applications. l 

3. During the years 1962-63, the 
respondents Nos. 81 to 118 herein, in 
the Civil Appeal filed 38 applications 
before the Third Additional Authority 
under S. 15 of the Act claiming wages 


for weekly off days. The said respon- - 


dents weré working in Mains, Heating 
Appliances and Fitting Departments of 


' the appellant. Here again, the basis of 


the claim was under the provisions of 
the Establishments Act. The appellant 
raised the same two defences as in res- 
pect of the claim for overtime wages. 
The Third Additional Authority. by its 
judgment dated April 26, 1963, held 
that the Award, Part II of the Indus- 
trial Tribunal, Bombay dated March 
30, 1950 in Reference (IT) No. 54 of 
1949 is no bar to entertain the applica- 
fions of the said employees. The said 
authority further held that the district 
office in which the said applicants 
were employed is a “Commercial Esta- 
blishment” under the Establishments 
Act and as such they were entitled to 
wages for weekly off days under S. 18 
(3) of the said. Act. Accordingly, the said 
authority directed the appellant to pay 
the amounts mentioned in the judg- 
ment to respondents Nos. 81 to 118 and 
also to pay certain amount by way of 
compensation. The appellant filed Pay- 
ment:.of Wages Appeal No. 61 of 1963 
before the Court of Small Causes, Bom- 
bay,. which was the Appellate Autho- 
rity, challenging the decision of the 
Third Additional Authority dated April 
26, 1963 regarding payment of wages 
for weekly off days, 

- 4, All the three appeals, name- 
Iy, Payment of Wages Appeals Nos. 162 


and 163 of 1962 relating to overtime 
wages, filed by the respondents Nos. 1 
to 80, and Payment ‘of Wages Appeal 
No. 61 of 1953 filed by the Company 
relating to wages for weekly off days 
decreed to respondents Nos. 81 to 118 
were heard together and disposed of 
by a common judgment dated Febru- 
ary 11, 1965 by the Appellate Autho- 
rity, the Court of Small Causes, Bom- 
bay. It was held that the claims of all 
the workmen for overtime wages and 
wages for weekly off days were barred 
by the Award, Part II dated March 30, 
1950 of the Industrial Tribunal, Bom- 
bay, in Reference (IT) No. 54 of 11949 
and that the said award was still in 
force and binding on the parties, Ac- 
cordingly, the Payment of Wages Ap- 
peals . Nos. 162 and 163 of 1962 were 
dismissed and Payment of Wages: Ap- 
peal No. 61 of 1963 was allowed! The 
result was that the applications filed 
by the employees before the Additional 
Authority and the Third Additional 
Authority stood dismissed. 


5. It must, however, be stated 
that though the Appellate Authority, 
the Court of Small Causes, Bombay ‘held 
that the claims of all the workmen, 
both for overtime wages and weekly 
off days wages were barred by , the 
Award, nevertheless it also considered 
the question whether the workmen are 
employed in a “Commercial Establish- - 
ment” so as to claim relief under the 
Establishments Act. The appellete Au- 
thority held that the district office of 
the Company though situated within 
the compound of the factory is a “Com- 
mercial Establishment” under the Esta- 
blishments Act. Accordingly, the Court 
of Small Causes agreed with the find- 
ing of the Third Additional Authority 
that the workmen were governed : by 
the provisions of the Establishments 
Act and as such are entitled to . the 
benefits conferred on them by that 
Act. However in view of the fact that 
the claims of ali the workmen were 
held to be barred in view of the award 
in Reference (IT) No. 54 of 1949, ‘the 


‘workmen's appeals were dismissed and 


the appeal filed by Company was 
allowed. As stated earlier, the deci- 
sions of the Court of Small Causes 
resulted in the dismissal of all the ap- 
plications filed by the workmen before 
both the Additional Authority and the 
Third Additional Authority. | 

6. All the 118 workmen filed 
before the Bombay High Court; Special 
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Civil Application No. 1987 of 1965 
under Arts. 226 and 227 of the Consti- 
tution for quashing the judgment of 
the Court of Small Causes, 
dated February 11, 1965. By its judg- 
ment and order dated February 6, 


1967, the High Court he_d that neither, 


the claim of the responcents Nos. 1 to 
80 for over-time wages, nor the claim 
of the respondents Nos. 81 to 118 for 
wages for weekly off deys was barred 
by the Award, Part II, dated March 30, 
1950 in Reference (IT) No. 54 of 1949. 
So far as the respondents Nos. 1 to 80 
were concerned, the High Court has set 
aside the judgment of zhe Court of 
Small Causes, Bombay, as well as the 
order dated October 1£, 1962 of the 
Additional Authority end remanded 
their applications to the latter ‘for 
ascertaining and decreeing the amount 
of over-time wages that may be due to 
them. Regarding the respondents Nos. 
81 to 118 the High Court has set aside 
the judgment of the Court of Small 
Causes, Bombay, and restored the order 
dated April, 26, 1963 of the Third Ad- 
ditional Authority recognising their 
claim for wages for weekly off days. 


ce It is seen from the judgment 
of the High Court that the Company 
did not challenge the finding of the 
Court of Small Causes shat the work- 
men are employed in a “Commercial 
Establishment” and as such are entitl- 
ed. to the benefits of the provisions of 
the Establishments Act. The High 
Court has also stated that the reason 
given by the counsel apvearing for the 
Company for not challenging that 
finding was that it was not open to the 
Company, which was a respondent in 


the writ petition to challenge the said: 


finding in those proceedings. Therefore, 
the High Court has adjudicated upon 
the only question whether the Award 
bars the claims of the workmen as held 
by the Court of Small Causes. On this 
point, as pointed out earlier, the High 
Court disagreed with the decision of 
-the Court of Smal] Causes. 

8. The appellant filed on April 
6, 1967 in the High Court Application 
No. 869 of 1967 praying for the grant 
of a certificate of fitness to enable it 
to appeal to this Court. In the applica- 
tion of the appellant, after setting out 
the nature of the applications filed be- 
fore the Additional and Third Addi- 
tional Authorities, the amounts claimed 
by the workmen, the decision of the 
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said two Authorities as well as the 
judgment and order of the Court of 
Small Causes, and the High Court, it 
was stated that the amount or value of 
the subject matter before all the Au- 
thorities, in the appeals, as. well as in 
the High Court and still in dispute in 
the proposed appeal to this Court, was 
Rs. 20,000/- and upwards. It was fur- 
ther stated that in any event the case 
is a fit one for appeal to this Court. 
Accordingly, the appellant prayed for 
the grant of a certificate that the 
amount or value of the subject mat- 
ter in the said Special Civil Applica- 
tion, applications before the Additional 
and Third Additional Authorities, in 
the appeals before the Court of Small 
Causes and in dispute in the proposed. 
appeal to this court was Rs. 20, 000/- 
and upwards or in the alternative on the 


ground that the case is a fit one for ap- 


peal to this Court. l 
9. It will be seen that’ though 
the appellant did not specify under 
which clause of Art. 133 (1) the certi- 
ficate was asked for, nevertheless a 
perusal of the averments made in the 
petition and the prayers made therein 
show that the appellant was asking for 
a certificate under clauses (a) and/or 
(c) of Art. 133 (1). The High Court 
after hearing all parties, by its order 
dated October 19, 1967 directed a certi- 
ficate to issue under Art. 133 (1) (b) of 
the Constitution. On the basis of the 
said certificate, the petition of appeal 
has been lodged by the appellant in this 
Court on December 16, 1967. . 
10. The respondent has filed 
C. M. P. No. 1300 of 1972 requesting this 
Court to revoke the certificate grant-- 
ed to the appellant by the High Court 
on Octoter, 19, 1967. If the certificate. 
is revoked, that will result in our hold- 
ing that the appeal is not competent. 
Hence we will deal with the applica- 
tion for revocation of the certificate. 
11. In the affidavit filed in 
support of the application: for revoca- 
tion, the following averments are made: 
The appeal refers to two sets of claims 
which are separate and independent of 
each other — one for over-time wages 
and the other for wages for weekly off 
days. The applications in respect of 
these two different claims were filed 
by the concerned workmen before two 
different Authorities under the Act and 
were also disposed of separately by 
those Authorities. Separate appeals 
were preferred before the Court of 
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Small Causes. Though'a common judg- 
ment was delivered by the Court of 
Small Causes, the two sets of claims 
have been dealt with. independently 
and separately in the judgment, as 
there were separate and different ap- 
peals. The claim for weekly off days 
wages comes only to Rs. 6675/- and 
that was the value of the subject mat- 
ter before the Third Additional Autho- 
rity and in the appeal before the Court 
of Small Causes as well as in the writ 
petition before the High Court. The 
Same is the value of the subject mat- 
ter of the appeal to this Court. The 
value of the subject matter of the 
claim in respect of over-time wages 
was only Rs. 10,660/— before the Addi- 
tional Authority and in the appeals 
before the Court of Small Causes, in 
the High Court, as well as in the ap- 
peal before this Court. The value of 
the subject matter of neither of the 
two separate and distinct claims is 
Rs. 20,000/- and even if both the claims 
are added, the value of the subject 
matter is less than Rs. 20,000/~. It was, 
in view of this circumstance, that the 
High Court did not grant a certificate 
under Art. 133 (1) (a). The High Court 
did not consider the case as a fit one 
for appeal to this Court, and hence no 
certificate was granted under Art. 133 
(1) (c). What has weighed with the 
High. Court in granting a certificate 
under Art. 133 (1) (b) is the circumst- 
ance that the nature of the demands 
made by the workmen was such that 
they are recurring claims arising in 
the future also and as such the final 
judgment and order in the writ peti- 
tion involve directly or indirectly a 
claim respecting property of the value 
of not less than Rs. 20,000/-. This view 
of the High Court is erroneous and con- 
trary to the decisions of this Court and 
as such the grant of certificate by the 
High Court is erroneous. 

12. Along with the application, 
the respondents have filed a statement 
to show that the value of the subject 
matter of the claim regarding over- 
time wages does not exceed Rs. 10,660/~ 
At this stage it may be mentioned that 
according to the appellant this schedule 
deals only with the claims made by the 
Mains Workers and it does not include 
the amount claimed by the 14 Syphon 
Pumpers. 

13. On behalf of the appellant, 
an affidavit has been filed opposing the 
application for revocation of the certi= 
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ficate. In this affidavit the averments 
made are as follows: Though the appeal 
has been pending in this Court for a 
considerable time, the respondents have 
filed the application for revocation of 
the certificate -only when the appeal 
was about to be heard. It is pointed 
out that the respondents opposed be- 
fore the High Court the application for 
grant of certificate on the ground that 
the aggregate of all claims put together 
amounts only to Rs. 17,678.80 p. and 
hence no certificate should be granted. 
The appellant had filed a rejoinder 
giving details regarding the value of 
the subject matter. of the appeal to 
this Court. As per the particulars 
given therein, the value of the subject 
matter of the entire claim in respect of 
over-time wages, weekly off days 
wages and compensation is.of the value 
of Rs. 26,822.90. Therefore, the amount 
or value of the subject matter in dis- 
pute in .the court of the first instance 
and still in dispute in the appeal is 
Rs. 26822.09, whiċh is well over the 
prescribed limit of Rs. 20,000/-. The 
claim for weekly off days wages at the 
rate claimed by the workmen on: the 
date of the judgment of the High 
Court, that is, February 6, 1967 . be- 
came crystallised in the aggregate 
amount of over Rs. 30,000/-. Similarly, 
the claim for over-time ‘wages asa 
result, and effect of the judgment’ of 
the High Court, as on the date of: the 
decision in the writ petition, also ex- 
ceeds the sum of Rs. 20,000/-. The res- 
pondents raised a controversy regard- 
ing the amount or value of the subject 
matter in dispute before the High Court 
in application No. 869 of 1967. But, 
inasmuch as the recurring claim. of 
both weekly off days wages and over 
time wages, at the time of the High 
Court’s judgment in the writ petition 
on February 6, 1967, had crystallised 
into amounts exceeding Rs. 20,000/-, 
the High Court issued the certificate 
under Art. 133 (1) (b) and that the cer- 
tificate so issued under the said Article 
is perfectly valid. > 
14. We have set out fairly 
2laborately the claim made by the res- 
pondents in C.M.P. No. 1300 of 1972 for 
revoking the certificate granted by the 
High Court as well as the defence 
pleaded by the appellant to that ap- 
dlication. In its application before the 
High Court, the appellant did not spe- 
cify under what clause of Art. 133 (1) 
the certificate was prayed for. But 
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from the material averments made by 
the appellant in its application before 
the High Court for grant of certificate, 
it is to be gathered that the prayer was 
substantially on the ground that the 
amount or value of the subject matter 
of the applications before the Payment 
of Wages Authorities, in the appeals be- 
fore the Court of Smal. Causes, in the 
Writ petition before the High Court 
and still in dispute in the proposed ap- 
peal to this Court was Rs. 20,000/- and 
upwards. This prayer will bring the 
application under Art. 133 (1) (a). In 
the alternative, the certificate was pray- 
ed for on the ground that the case isa 
fit one for appeal to this Court. This 
prayer will come under Article 133 
(1) (c). The request of the ap- 
pellant for grant of certificate on the 
above basis was opposed by the respon- 
dents herein on the ground that the 
amount or value of the subject matter 
before all the Authorities, the Court of 
Small Causes, the High Court and in 
dispute in the proposed appeal before 
this Court was far below Rs. 20, 000/- 
and as such the matter does not come 
under Art. 133 (1) (a). It was also 
averred that there was no substantial 
question of law of any great importance 
arose for consideration so as to attract 


Art. 133 (1) (c). After giving details 


regarding the nature of the claims 
made by the workmen, both as over- 
time wages and weekly off days wages, 
it was stated that the claim fell far 
short of the sum of Rs. 20,000/-. As the 
High Court had only adjudicated upon 
that claim in the writ petition, the res- 
pondents pleaded that zhe judgment of 
the High Court does not involve direct- 
ly or indirectly any claim or question 
respecting property of the value of 
Rs. 20,000/- or more. 

15. The High Court on October, 
19, 1967 granted the certificate in the 
following terms: 


=- “Certificate to issue under Art. 133 
(1) (b) of the Constitution. Costs 
costs in the Supreme Court appeal.” 
16. From the above it will be 
seen that the High Court has not given 
any indication as to how it issued the 
certificate under Art. 133 (1) (b). But 
one thing is clear that it did not grant 
the certificate on the basis of the claim 
made by the appellant either under 
Cl. (a) or Cl. (c) of Art. 133 (1). On 
the basis of the claims made by the 
workmen as over-time wages and 
weekly off days wages for the parti- 


cular periods, the appellant had calcu- 
lated at the same rate for even subse- 
quent periods till the date of the judg- 
ment of the High Court and claimed 
that the amount or value in dispute in 
appeal to this Court is over Rupees 
26822.09 p. The appellant had also 
raised a point in its further affidavit 
before the High Court that it will have 
to meet in future also claims from its 
workmen and as such it will have to 
face a recurring liability. On this basis 
the appellant has raised a plea that the 
judgmert of the High Court involves 
directly or indirectly a claim or ques- 
tion respecting property of the value 
of Rs. 20,000/- and more. In view of 
the fact that the High Court has grant- 
ed the certificate under Art. 133 (1) (b), 
it has to be presumed that it has ac- 
cepted the appellant’s plea that a cer- 
tificate could be granted under the said 
clause when there is a recurring liabi- 
lity, which, if calculated for subsequent 
years will be at least Rs. 20,000/- and 
more. The question is whether under 
such circumstances the certificate 
granted under Art. 133 (1) (b) by the 
High Court is proper and valid. 

17. It is significant to note that 
in paragraph 7 of the petition of ap- 
peal filed in this Court, the appellant 
has stated that it is not possible to esti- 
mate at a money value the subject mat- 
ter of dispute in the appeal. According- - 
ly, it has paid only a fixed court fee of 
Rs. 250/- as per the rules. In the claim 
statement filed by the appellant before 
the High Court, it has stated that 
Rupees 6675.84 is claimed as week- 
ly off wages by the respondents Nos. 
80 to 118 and a sum of Rs. 18221.25 
is claimed by the respondents Nos. 1 to 
80 as over-time wages. These two dif- 
ferent claims were not consolidated 
before the Authorities because the 
claim for weekly off wages was dealt 
with by the Third Additional Authority 
and the claim for over-time wages was 
dealt with by the Additional Authority. 

18. According to the Union the 
claim “fcr over-time wages does not ex- 
ceed Rs. 10660/-. But it is not neces- 
sary for us to go further into this as- 
pect as Art. 133 (1) (a) is out of the 
picture. 


19. The appellant, relying on 
the calculation filed by it before the 
High Court, has further stated in its 
affidavit dated February 18, 1972, fil- 
ed in opposition to the application for 
revocation, that on the basis of the 
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claim for weekly off wages in the sum 
-~ of Rs. 6675.84 p. for one year, if cal- 
culated for the subsequent years’ upto 
February 6, 1967, the date of the judg- 
ment of the High Court, the amount 
will aggregate nearly Rs. 30,000/-. 
Similarly, in respect of over-time 
wages, on the basis of the claim made 
by the workmen, if calculated upto Fe- 
bruary 6, 1967, the amount will exceed 
the sum of Rs. 20,000/-. It will be seen 
that if the claims made before each of 
the Authorities for the particular pe- 
riods alone are taken into account, the 
total claims will be less than Rupees 
.20,000/-. It is really that claim which 
was the subject of consideration by the 
High Court in the writ petition. Is it 
open to the appellant to add to the ori- 
: ginal claim made by the workmen, the 
further amount calculated by it till the 
date of the judgment of the High Court 
and establish that as the total amount 
So arrived at is not less than Rs. 20,000/- 
Art. 133 (1) (b) can be invoked on the 
ground that the judgment of the High 
Court directly or indirectly involves a 
claim in respect of property of the 
value of not less than Rs. 20,000/-? 
20. Even on the basis of the 
valuation worked out by the appellant, 
it is seen that the claim for overtime 
wages which was filed before the ad- 
ditional Authority was valued only at 
Rs. 18221.25 p. as per the amended 
claim at 11/2 times of wages, though 
according to the respondents the 
amount of claim does not exceed Rupees 
10660/-. Similarly, the claim for week- 
ly off wages filed by another set of 
workmen before the Third Additional 
Authority even as per the appellant’s 
calculation was only Rs. 6675.84 p. The 
claim for overtime wages and weekly 
off wages, each of them taken separate- 
ly does not exceed Rs. 20,000/-. Though 
the appeals against the decision of the 
two Authorities were filed before the 
Court of Small Causes, it is to be noted 
that separate appeals were filed by 
different workmen and the appellant 
in respect of these: two different 
categories of claims. Though the 
Court of Small Causes disposed of 
all the appeals by a common judgment, 
nevertheless the claim in respect of 
over-time wages was dealt with apart 
and different from the claim for week- 
ly off wages. Even before the High 
Court, though one writ petition was fil- 
ed by all the . workmen, the claims 
under two different heads for over-~ 


A.LE 


zime wages and weekly off wages were 
dealt with separately by the High 
Court. It is not as if that the reasons 
given by the High Court for upholding 
the claims for over-time wages auto~ 
matically resulted in the allowing of 
the claim for weekly off wages also. In 
ract entirely ‘different considerations 
apply for the two different sets of 
claims and that has been kept in view 
by the High Court. Though, ultimately 
the High Court has delivered only a 
common judgment, nevertheless the ‘de- 
cision related to two different sets. of 
claims each having nothing in common 
with the. other. Therefore, it was not 
open to the appellant to ask this Court 
to proceed on the basis that there was 
only one single and common claim 
dealt with by the High Court in its 
judgment. Therefore, there was no 
question of any consolidation of ‘all 
the claims before the High Court. ' In 
this view it will be seen that even ac- 
cording to the calculations made by the 
appellant, the value of the subject 
matter of the claim with respect to 
over-time wages can only, be the same’ 
as was before the Additional Authority, 
namely Rs. 18221.25p which is less 
than Rs. 20,000/~. Similarly the amount 
or value cf the claim which was adju- 


‘dicated upon by the High Court in res~ 
-pect of weekly off wages was also of 


the same value as Rs. 6675.84 p. as was 
the case before the Third Additional 
Authority, which claim is also less than 
Rs. 20,000/~. Therefore, considering the 
matter from this point of view, it is 
clear that the value of the subject mat- 
ter of the claim before the High Court 
in respect of each of these matters was 
lass than Rs. 20,000/-. | 
"21, The appellant, as mention- 
ed earlier, has calculated at the same 
rate as claimed for over-time wages 
and weekly off wages for subsequent 
years upto the date of the judgment of 
the High Court and has stated that so 
calculated the amount or value of the 
Subject matter of the claim relating to 
weekly off wages exceeds Rs. 30,000/-. 
Similarly, the amount or value of the 
subject matter of the claim of over- 
time wages exceeds Rs. 20,000/- and 
hence it is stated that the judgment. of 
the High Court involves directly or in- 
directly a claim or question respectin 


property of the value of Rs. 20,000/~ 
and more, ; l 
22. Mr. M. C. Bhandare, learn= 


ed counsel for the respondents, in sup- 
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port of the application filed for revoca- - 


dion of the certificate has urged that 
before the High Court there was no 
claim or question arising for considera- 
tion excepting the subject matter of 
over-time wages and weekly off wages 
claim for a particular period by the 
workmen. No claim for any further 
‘period has been made by them; ‘nor did 
it arise for consideration before either 
the Authorities, the Court of Small 
Causes or the High Court. Nor does 
such a claim arise for consideration in 
the appeal to this Cour>. Therefore, he 
pointed out that the judgment of the 
High Court does not eizher directly or 
indirectly involve any claim apart 
from what was the subject matter of 
dispute between the parties. The High 
Court not having granted the certifi- 
cate under Art. 133 (11 (a), it follows 
that the amount or value of the subject 
matter of the dispute before it or on 
appeal to this Court was not Rupees 
90,000/- or above. Clause (c) of Arti- 
cle 133 (1) also stands 2xcluded as the 
High Court has not granted the certifi- 
cate on the ground that the case is a 
fit one for appeal to this Court, and as 
Mr. Sorabji, learned counsel for 
the appellant, has represented that 
he is not relying on that clause. 
In order to attract Article 133 (1) 
(b) under which the certificate has 
been granted, the essenzial requirement 
is that there must be involved in the 
appeal to this Court a claim or ques- 
tion respecting property of the value 
of not less than Rs. 20,000/- in addition 
to or other than the subject matter of 
the dispute. In this case this condition 
is not satisfied. 

23. In support o? the above pro- 
position, Mr. Bhandare, referred us to 
the decision of this Court in Chhitar- 
mal v. M/s. Shah Pannalal Chandulal, 
(1965) 2 SCR 751=(AIR 1965 SC 1440). 
It is laid down in that decision as fol- 
lows: 

“The variation in the language used 
in els. (a) and (b) of Art. 133 pointed- 
ly highlights the cond:tions which at- 
tract the application of the two clauses. 
Under cl. (a) what is decisive is the 
amount or value of th2 subject-matter 
in the court of the fizst instance and 
“still in dispute” in appeal to the 
Supreme Court: under cl. (b) it is the 
amount or value of the property res- 
pecting which a claim or question is 
involved in the judgment sought to be 
appealed from. The expression ‘“pro- 


perty” is not defined in the Code, but 
having regard to the use of the expres- 
sion “amount” it would apparently in- 
clude money. But the property res- 
pecting which the claim or question 
arises must be property in addition to 
or other than the subject-matter of the 
dispute. If in a proposed appeal there 
Is no claim or question raised respect- 
ing property other than the subject- 
matter, cl. (a) will apply; if there is 
involved in the appeal a claim or ques- 
tion respecting property of an amount 
or value not less than Rs. 20,000/- in. 
addition to or other than the subject 
matter of the dispute cl. (b) will ‘ap-. 
ply.” a i: ° 

24. From the facts stated, in 
the above decision it is seen that the ~ 
appellant therein pleaded on an alter- 


native basis that the claim in the ap- ` ` 


peal exceeded Rs. 20,000/-. That alter- 
native claim was on the basis of adding 
interest at 6% per annum to his origi- 
nal claim as awarded by the trial court 
whose decree he wanted to be restored 
in the appeal. That again was rejected 
on the ground that the original claim 
of the appellant therein, which form- 
ed the subject-matter of dispute before 
the trial court, was itself the subject of 
dispute in the appeal and therefore by 
adding interest to the original claim, 
it was not open to the appellant to 
plead that the valuation in the appeal 
exceeds Rs. 20,000/-. 

25. From the decision, cited 
above, the following principles emerge: 


(1) In order to attract Art. 133 (1) 
(b) the property respecting which the 
claim or question arises, must be pro- 
perty in addition to or other than the 
subject-matter of the dispute. 


(2) If in the appeal to this Court 
there is no question or claim raised 
respecting the property other than the 
subject-matter, then cl. (a) of Art. 133 
(1) will apply. 

(3) Adding future interest or pos- 
sible further claims to the original 
value of the subject matter till the date 
of the judgment of the High Court and 
which items are not the subject of con- 
sideration by the High Court will- not 
enable a party to plead that the claim 
so calculated exceeds Rs. 20,000/-. This 
is not permissible as the addition of 
interest or calculation of further possi- 
ble claims are all related only to the 
original subject-matter, which is still 
in dispute, 
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26. In A. V. Subramania Ayyar 
v. Sellammal, ILR 39 Mad 843 = (AIR 
1916 Mad 985), under S. 110 of the 
Code of Civil Procedure it was pleaded 
that though the subject-matter of the 
dispute in the court of first instance 
was less than Rs. 10,000/-, the final 
decree of the High Court involved a 
claim to property of over Rs. 10,000/- 
in value. This value at the relevant 
time was for purposes of appeal to the 
Judicial Committee of the Privy Coun- 
cil. The appellant added the mesne 
. Profits, which according to him must 
be considered to have accrued subse- 
quent to the date of the original claim 
made in the-suit. So adding, the ap- 
pellant therein pleaded that the deci- 
sion of the High Court must be consi- 
dered as involving a claim to property 
of over Rs. 10,000/- in value. Though, 
if the amount of mesne profits was ad- 
ded the value was over Rs. 10,000/-, the 
High Court rejected the plea on the 
ground that the claim for mesne pro- 
fits has not been awarded by the 
decree, nor was it the subject matter of 
dispute in the appeal. It was fur- 
ther held that the decision of the 
High Court has not affected the 
rights of the appellant therein in 
any property other than the one that 
was the subject matter in dispute. In 
this view, it was held that the judg- 
ment of the High Court did not direct- 
ly or indirectly involve any question 
to any property other than the subject 
matter of dispute. On this ground, cer- 
tificate was refused. ; 


27. Mr. Sorabji, learned coun- 
sel for the appellant, accepted the prin- 
ciple that to attract Art. 133 (1) (b) the 
property, referred to therein must be 
property in addition to or other than 
the subject matter of the dispute. In 
fact, he cannot but accept this princi- 
ple as it has been so laid down by this 
Court in (1965) 2 SCR 751 = 
(AIR 1965 SC-1440). The Counsel did 
not rely on Art. 133 (1) (a) or (ec) for 
the purpose of this appeal. He pointed 
out.that as laid down by this Court in 
the decision, referred to above, the ex- 
pression “property” in Art. 133 (1) (b) 
would also take in claims regarding 
money. He pointed out that the appel- 
lant in this case is prejudiced by the 
judgment of the High Court as it will 
have to face recurring liability in 
future at the hands of its workmen, on 
the basis of the claims made by them 
. as over-time wages and weekly off 


‘wages, 


It is that lability which the 
appellant will have to face and which - 
has been imposed upon it to its pre- 
judice by the judgment of the High 
Court, that is scught to be got rid of 
in the appeal to this Court. As the 
recurring liability or claim will be more 
than Rupees 20,000/- the matter 
squarely falls under Article 133’ (1) (b): 
and the certificate granted by the High 
Court is correct. He further pointed 
out that it is not necéssary that the 
judgment of the High Court should 
directly involve other properties, in- 
cluding money. Clause (b) of Arti- 
cle 133 (1) will be attracted even 
if the judgment indirectly involves a 
claim in respect of property or money 
of not less than Rupees 20,000/-. He 
referred us to the decision in Meghji 
Lakhamshi and Brothers vy. Furniture 
Workshop, 1954 AC 80 where the J udi= 
cial Committee had to construe Arti- 
cle 3 (a) of the Eastern African 
(Appeal to Privy Council) Order in 
Council, 1951. The latter part of this- 
Article was as follows: ii 

aa ee OE or where the appeal 
involves directly or indirectly some 
claim or question to or respecting pro-= 
perty or some civil right amounting 
to or of the said value or upwards.” 

28. The Judicial Committee 
held that the value referred to in the 
said Article must be looked at from 
the point of view of the appellant. It 
is no doubt tru2 that the value has 
to be considered from the point of view 
of the appellant. The property may also 
Include money. But it is essential] under 
Article 133 (1) (b) that the claim must 
be in respect of property or money 
which property or money must be 
different from the subject matter of 
the litigation. Therefore, the’ decision 
of the Judicial Committee is not of 
much assistance to the appellant. 

29. Mr. Sorabji, then referred 
us to the decision of the Full Bench of 
Andhra Pradesh High Court in Smt. 
Rajah Kishore Devigaru v. Bhaskara 
Gouta Chorani, AIR 1960 Andh Pra . 
286 (FB). Dealing with clauses (a) and 
(b) of Article 133 (1) the High Court 
says: 


“In our opinion, clause (b) of Arti- 
cle 133 (1) is intended to meet a situa- 
tion essentially different from that 
erising under clause (a), ‘Under 
clause (a) we have to look at the 
value of the reliefs obtainable in the 
Suit and in the appeal. Under cl. (b) 
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we have to look at the effect of the 
judgment appealed against from the 
point of view of the appellant. A thing 
is said to be involved in another when 
it is'a necessary resultant of that other. 
(Stroud’s Judicial Dictionary). The 
matters adjudicated upon in the judg- 
ment appealed from may have far 
reaching consequences detrimental to 
the property of the appellant. although 
they were not comprised in the cause 
of action of the plaintiff and cannot be 
regarded as being “still in dispute’ on 
appeal. f 


30. From the facts in that case 
it is clear that the High Court was 
dealing with the question whether 
the decision of the High Court will 
have far reaching effect on the other 
properties. of the arpellant therein, 
though these- properties were not the 
subject-matter of dispute in the ap- 
peal. This decision in fact emphasises 
quite rightly that to attract clause (b) 
of Article 133 (1) one has to look to the 
effect of the judgment sought to be ap- 
pealed -against on other properties 
which are not the subject matter of 
dispute and are not comprised as such 

in the litigation. 
' 31. Similarly, the decision of 
the Madras High Court in Commissioner 
of Income-tax, Madras v. S. L. Mathias, 
AIR 1938 Mad 352 (SB) is also of no 
assistance to the appelant. The facts 
of the said decision show that the High 
Court was of the view that there is a 
difference of opinion between the High 
Courts on the effect of the Proviso 2 to 
Section 4 (2) of the Income-tax Act, 
1922.. The High Court was of the view 
that “there can be no doubt that the 
question involved is a substantial ques- 
tion of law”, and on this basis granted 
a certificate of fitness. It is clear that 
the High Court granted the certificate 
on the ground that there was a sub- 
stantial question of law involved in the 
appeal and as such it was a fit one for 
appeal to the Judicial Committee. 


32. Mr. Sorabji then referred 
us to the decision of the Madras High 
Court in G. Appuswemy Chettiar v. 
R. Sarangapani Chettiar, ILR (1965) 1 
Mad 361 = (AIR 1965 Mad 197). In 
that case the suit was for a declaratory 
relief regarding the invalidity of the 
adoption of a particular person. The 
certificate was asked for on the ground 
that the decision of the High Court 
involves directly or indirectly a claim 


or question respecting property of the 
value of Rupees 20,000/- and more. Tt 
was accepted by the High Court that 
if leave to appeal was not granted to 
the petitioners therein, they will lose an 
estate worth more than Rupees 68,000/- 
though the estate itself was not directly 


.the subject matter of dispute either in 


the trial Court or the High Court. The 
High Court further held that in a suit 
for a declaration of adoption a claim 
made by the reversioners to the pro- 
perty cannot be considered to be too 
remote. It is on this ground that the 
certificate was granted. It is clear from 
the judgment of the High Court that 
the final decision of the High Court in 
that case did affect the rights of the 
petitioners therein to properties of the 
value of more than Rupees 68,000/-. It 
is on that basis that the certificate was 
granted under Article 133 (1) (b). 

33. In our opinion, the deci- 
sions relied on by Mr. Sorabji do not 
support his contention that the certifi- 
cate granted by the High Court, in the 
case before us, under Article 133 (1) (b) 
is proper and valid. In fact the said 
decisions clearly bring out the distinc- 
tion between clauses (a) and (b) of Arti- 


. cle 133 (1) and they lay down that 


only when the judgment or final order 
affects property which is not the sub- 
ject matter of the litigation that Arti- 
cle 133 (1) (b) will apply. These de- 
cisions are in conformity with the prin- 
ciples laid down by this Court in (1965) 
2 SCR 751 = (AIR 1965 SC 1440), ° 
34. It is clear that interest, un- 
less granted by the decree of the trial 


Court, cannot be notionally added to 


inflate the value of the claim in the ap- 
peal so as to make it appear that on the 
date of the judgment of the High Court 
the value is not less than Rs. 20,000/- 
On the same principle, we have already 
pointed out that mesne profits, which 
have not been decreed by the trial 
Court, cannot be added to the original 
claim made in the suit, so as to enable 
a party to plead that the value in the 
proposed appeal on the date of the 
judgment of the High Court is more 
than Rupees 20,000/-. 

35 We may refer to the deci- 
sion of the Judicial Committee in 
Moti Chand v. Ganga Prashad Singh, 
(1902) 29 Ind App 40 (PC) where 
interest awarded under the decree 
of the trial Court was taken 
into account for the purpose of consider- 
ing the value in the appeal before the 


<n 


~ 
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High Court. The suit was for re- 
covery of a certain amount together 
with interest . The trial Court passed 
a decree for Rupees 9496/- and award- 


ed interest to the plaintiff at Rupees. 


970/- per year on the decreed amount 
until realisation. By the time the 


High Courts decree was made, the- 


amount at issue had reached to Rupees 
10636/- with further contingent in- 
crement. Under Section 596 of the old 
Civil Procedure Code, certificate was 
asked for from the High Court for 
leave to appeal to the Judicial Com- 
mittee. The High Court declined to 
grant the certificate on the ground that 
the amount or value of the subject- 
matter of the suit in the Court of first 
instance was not Rupees 10,000/- as re- 
quired by the said section, though 
the amount or value.of the matter in 
dispute on appeal to Her Majesty in 
Council was above Rupees 10,000/-. 
No doubt, this decision is not on the 
question regarding matters covered by 
clause (b) of Article 133 (1). But we 
are only referring to this_decision to 
show that interest can be taken into 
account for the purpose of considering 
the value in an appeal provided the 
decree itself has awarded interest. 

36. We may also refer to the 
decision of the Judicial Committee 
in Surapati Roy v. Ram Narayan 
Mukherji, 50 Ind App 155 = 
(AIR 1923 PC 88). In that decision 
the question arose under Section 110 of 
the Code of Civil Procedure 1908 re- 
garding the validity of the certificate 
granted by the High Court. 
the rent claimed in the suits was less 
than Rupees 10,000/- the High Court 
had granted a certificate of fitness on 
the ground that the value of the sub- 
ect matter was over Rupees: 10,000/-. 
The objection taken before the Judicial 
Committee regarding the validity of 
the certificate on the ground that the 
subject matter was below the 

appealable value was rejected as fol- 
~- flows: 


R ENEE ARRITE The subject matter . 


in dispute relates to a recurring liabi- 
lity and is in respect of a property con- 
Siderably above the appealable value. 
' Whe certificate in the circurnstances is 
quite in order.” E i 

: 37. It is to be noted that the lia- 
bility which was being denied as due 
to the landlord by way of rent from 
the lands in question was in respect of 
the properties in question and it was on 


Though Ț 


that basis that the certificate was held 
to be valid. : 

38. Both the above_decisions of 
the Judicial Committee have no appli- 
cation to the facts of the present ‘case 
on hand. The principle that a claim 
made by one party and resisted by 
another is ordinarily the subject matter 
of the dispute in the trial Court and 
continues to be the subject matter in 
the Appellate Courts. In the case'be- 
ore us the claims for over-time wages 
and weekly off wages before the Autho- 
rities were for a specified period. The 
claims for the identical periods were'the} 
subject matter in the appeals before 
the Court of Small Causes. The High 
Court had also to consider the correct- 
hess of the decision of the Court of 
Small ` Causes regarding the claims 
made by the workmen for the parti- 
cular periods. The appellant was not 
entitled to notionally add on to the 
amount originally claimed by the work- 
men for a particular periods any fur- 
ther amounts on the ground that they 
must be considered to have accrued due 
to the workmen till the date of the 
judgment of the: High Court. If ithe 
Subsequent additions made to the 


. Original claim are accepted as correct, 


then the position would be that if it is 
an ordinary civil litigation the subject 
matter of the suit and its value would 
vary with the length of time during 
which the suit may-be pending in the 
Courts. Such a position is not warrant- 
ed by the; provisions of Article 133 (1) 
és laid down by this Court in (1965) 2 
SCR 751 = (AIR 1965 SC 1440). If in 
the proposed appeal to this Court there 
is no claim or question raised respecting 
Property other than the subject matter 
af dispute clause (a) of Article 133 (1) 
will apply. That clause has not been 
invoked in this case by the High Court. 

39. It is not possible to accept 
the contention of Mr. Sorabji that as the 
appellant will have to face from its 
workmen in future claims similar to the 
one recognised by the High Court, there 
is involved a claim or question in res- 
pect of-property of the value of not Jess 
than Rupees 20,000/- in addition to ‘or 
other than the subject matter of appeal. 
In the first place this contention pro- 
c2eds on the assumption that the 


Judgment of the High Court directs 


the appellant to pay in future amounts 
not less than Rupees 20,000/-. This 
assumption is basically erroneous, as 
there is no such direction given by the 
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High Court. The payment of wages as 
for overtime or weekly off days will 
depend upon several circumstances. If 
overtime work is not taken, then no 
payment need be made. If overtime 
work is taken for a lesser time, then 
the amount to be paid will also be less. 


40. In our opinicn, this is not a 
case where the decision of the High 
Court apart from dealing with the 
subject matter in dispute before it, 
has the effect of affecting the rights 
of the appellant regarding other pro- 
perties -including money. We may 
give an instance where a final judg- 
ment may have an impact or affect 
properties other than .the subject 
matter in dispute. In a suit for man- 
datory injunction directing a defendant 
to vacate a land, the subject. matter 
of the suit may be only of the value of 
Rupees 1500/-, but the decree grant- 
ed by the High Court may result in 
the defendant therein being obliged to 
remove buildings worth more than 
Rupees 20,000/- so as to give vacant 
possession of the land in accordance 
with the decision of the High Court. 
In such a case though the value of the 
subject matter in dispute before the 
High Court may be only Rupees 1500/-, 
the judgment can be ccnsidered to in- 
volve indirectly a claim or question 
respecting property (in this case the 
buldings) of the value of not less than 
Rupees 20,000/-. Such a case may at- 
tract Article 133 (1) (bi. The position 
before us is entirely different. The 
judgment of the High Court has only 
adjudicated upon the subject matter 
of the specified claim of the work- 
men which was, as mentioned earlier, 
for a particular period. That judg- 
{ment does not involve directly or in- 
directly apart from the subject matter 
of the writ petition, any claim or ques- 
‘Ition respecting property or money of 
the value of Rupees 20,000/- and more. 
In this view, we are of the opinion that 
the certificate granted by the High 
Court under Article 183 (1) (b) is not 
valid and proper. 

41. In the view that we take 
that the certificate granted by the High 
Court is not valid and that the appeal 
brought on such a certificate is not 
sustainable, we do not express any 
opinion on the merits, though argu- 
ments were heard on the same. 


42. As the certificate issued by 
tbe High Court under Article 133 (1) (bì 
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is not-proper and vaild, the only course 
open to us is to revoke the certificate 
and set aside the order of the High 
Court granting the same. The result 
is, the appeal has become unsustain- 
able, as it has been brought to this 
Court on a certificate which, as held 
by us, has not been properly and valid- 
ly granted. 


43. In the result, C. M. P. No. 
1300 of 1972 is allowed, and the ap- 


peal is held to be not maintainable 


and as such dismissed. In C. M. P. No. 


1300 of 1972 the respondents will be 

entitled to costs. In the appeal there 
will be no order as to costs. 

C. M. P. No. 1300 of 

1972 allowed and 

Appeal dismissed. 
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(From: Assam and Nagaland)* 
G. K. MITTER AND A. N. RAY, JJ. 
T. N. Angami, Appellant v. Smt. 
Ravoleu, Respondent. . 
Civil Appeal No. 
D/- 2-2-1971. 
Representation of the People Act 


1125 of 1970, 


(1951), Ss. 123 (6) and 77 — Election 


petition on ground of contravention of 
S. 77 — Question of incurring or autho- 
rising expenditure more than prescrib- 
ed — Evidence and proof. 


In an election petition on the 
ground of contravention of Sec- 
tion 123 (6) read with Section 77, the 
relevant question is whether the non- 
applicant incurred or authorised the 
expenditure which exceeded the pres- 
cribed limit. (Para 12) 


Allegations were that while the 
non-applicant showed in his return the 
amount spent in printing blue identity 
cards, he did not disclose the amount 
spent in printing pink identity cards. 
The evidence on record showed that 
no bill for printing of pink cards was 
produced to the non-applicant. That 


was because the blue cards were print- 


ed with wrong words and on reprimand 
by the non-applicant, either the Press or 
the non-applicant’s - agent, whosoever 
was at fault, had rectified the mistake 


was at fault, had TECHE Lic TIE 
*(Ele, Petn. No. 2 of 1969, D/- 26-3- 
1970 — Assam & Naga.) 
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vd 
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by reprinting them and bearing the ex- 
penditure himself: l 

Held in the circumstances that the 
non-applicant could not be held to have 
incurred or authorised the expenditure 
exceeding the prescribed limit and was 
not guilty of corrupt practice under 
section 123 (6) read with Section 77. 
Ele. Petn. 2 of 1969, D/- 26-3-1970 (A 
(Paras 12; 13) 

Mr. S. V. Gupte, Sr. Advocate, and 
Mr. S. K. Ghose, Advocate-General for 
the State of Nagaland, (M/s. Naunit Lal, 
A. R. Barthakar, R. C. Chowdaury and 
B. K. Dass, Advocates with them), for 
Appellant: Mr. D. P. Singh, Advocate 
of M/s. Ramamurthi and Co., and M/s. 
A. K., Gupta, V. J. Francis and S. P. 
Singh, Advocates, for Respondent. 

The following Judgment of.the 
Court was delivered by 

RAY, J.:— This is an appeal from 
the judgment dated 26 March, 1970 
of the Assam and Nagaland High Court 
declaring the election of the 
appellant void under Sec. 100 (1) (b) 
of the Representation of the People 
Act (hereinafter referred to as the Act) 
and further declaring the appellant to 
have committed a corrupt practice 
within the meaning of S. 123 (6) of the 
Act for incurring or authorising expen- 


diture in contravention of S. 77 of the.. 


Act. 

2. The gist of the finding of the 
High Court is that the appellant show- 
ed in his return a sum of Rupees 900/- 
as election expenses after claiming a 
refund of Rupees 100/- but the appel- 
lant is found to have incurred or autho- 
rised expenditure of a further amount 
of Rupees 154.15 which the appellant 
did not include in his return and there- 
by the appellant exceeded the per- 
missible limit of Rupees 1000/- by 
Rupees 54.15. 

3. The finding of the. High 
Court is that the appellant incurred or 
authorised the expenditure of Rupees 
90/- for what is described as pink 
identity cards and secondly incurred 
or authorised the expenditure of 
Rupees 22.65 in respect of purchase of 
forms and election hand-books and 
thirdly incurred or authorised the ex- 
penditure of Rupees 42.50 on 18 trunk 
calls betweén 15 January, 1969 and 11 
February, 1969 aggregating Rupees 
154.15 which sum was not included in 
the return of election expenses. 

c. 4 The appellant was at the 
time of the: election Chief Minister of 
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the State of Nagaland. The appellant 
and the respondent were two candi- 
dates at the General Election in the 
year 1969 to the Nagaland Legislative 
Assembly from No. 6 Western Angami 
Constituency. The polling took- place 
pn 6, 8 and 10 February, 1969 and 
counting of votes took place on 12 
February, 1969. The appellant polled 
1933 votes. The respondent polled 
335 votes. On 12 February, 1969 the 
result of the election was declared and 
the appellant having secured the 
majority of valid votes was declared to 
De elected. . 

l 5. The respondent in the elec- 
tion petition alleged that the appellant 
included in his return as election ex- 
venses the sum of Rupees 75/- paid by 
aim to Kohima Printing Press on 17 
January, 1969 for printing blue identity 
cards but the appellant did not include 
In the said return-a sum of Rupees 90/- 
Daid by him to Kohima Printing Press- 
On 29 January, 1969 for printing a set 
of pink identity cards issued by him. 
The appellant in his written statement 
denied that he spent Rupees 90/- for 
the purpcse of printing identity cards 
that were used by him in any way in 
his election. The appellant stated that 
he spent Rupees 75/- only for printing 
the identity cards which were used in 
the election and the same has been pro- 
perly accounted for in his statement 
tor his election expenses. 


6. Under Section 123 (6) of the 
Representation of the People Act the 
Incurring or authorising of expenditure 
In contravention of Section 77 is a 
corrupt practice for the purpose of the 
Act. Section 77 deals with account of 
election expenses and maximum. there- 
of. The first sub-section states that 
every candidate at an election shall, 
either by himself or by his election 
agent, keep a s2parate and correct 
eccount of all expenditure in connec- 
tion with the election incurred or autho- 
rised by him or by his election agent 
between the date of publication of- the 
notification calling the election and the 
date of declaration of the result there- 
cf both dates inclusive. The second 
sub-section states that the account shall 
contain such particulars, as may be 
prescribed. The third sub-section 
States that the total amount shall not 
exceed such amount as may be prescrib- 
ed. The prescribed maximum for elec- 
tion expenses is the sum of Rupees 
1000/- as will be found in Rule 90 (2) 
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of the Conduct of Election Rules. That 
is the sum prescribed for the State of 
Nagaland for State Assembly Election. 
For other States different amounts are 
prescribed as the maximum of election 
expenses for the State Assemblies. 


T. The relevant issue with re- 
gard to the alleged expenditure of 
Rupees 90/~ raises the question as to 
whether the appellant incurred or 
authorised the expenditure of the said 
amount. On behalf of the appellant 
the owner of the printing press 
Vipikeive gave evidence. He said that 
the appellant placed an order (Ex. 10) 
for 5000 identity cards for election and 
he also said that Exhibit 11 the blue 
identity cards were printed in his 
press. The owner of the press further 
said that the appellant did not personal- 
ly comé to place the order but his 
party-men came and placed the order. 
The blue identity card was not found 
Suitable and the owner of the printing 
press printed the pink identity card. 
The owner was paid Rupees 75/- for 
printing 5000/- blue identity cards. As 
for the pink cards the evidence-of the 
owner of the printing press was that 
the order for the pink cards was plac- 
ed on 29 January, 1969 “by the young 
man” of the appellant. The owner of 
the press supplied the pink cards 
numbering 6000 and he received the 
sum of Rs. 90/- on Ist February, 1969 
and one Pralie Peseyie paid that sum 
and took away the pink identity cards. 
Pralie Peseyie was said to be a man 
of the appellant. There was no written 


order for the printing job. The owner. 


of the press specifically said that he did 
not receive Rupees 90;- from the ap- 
pellant. 


8. The appellant in his oral 
evidence said that the blue identity 
card was ordered by him to be printed 
and he entrusted one of his workers to 
do it. On his return the appellant found 
that there was something wrong in the 
blue identity cards which contained 
the words ‘Vote for T. N. Angami’. 
The appellant said that he became an- 
noyed and asked the person entrusted 
with the printing of the identity cards 
to go immediately to tke printing press 
and get the cards “reprinted correctly.” 
After that “the man” brought the pink 
identity cards but he did not tell any- 
thing about the payment of such print- 
ing work and that is how the appel- 
lant did not account for them. The ap- 
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pellant accounted for Rupees 75/- as 
the cost of printing identity cards. 


9. In cross-examination the ap- 
pellant was asked whether he „asked 
Pralie Peseyie to pay the cost of the 
blue identity card because of the ap- 
pellant’s -annoyance. His answer was 
that he did not say anything specifical- 
ly but Pralie Peseyie did something 
wrong and the latter felt shy and did 
not ask any. money from the appellant. 
The appellant’s evidence was that the 
press submitted the bill for the print- 
ing of the blue identity card and the 
payment was made by the appellant but 
he did not personally go and pay. In 
cross-examination the appellant was 
specifically asked whether the pink 
identity cards were produced before 
him with the bill. The appellant ans- 
wered in the nagative. The appellant 
was then asked whether before filing 
the return the appellant had asked 
from the press as to what the cost of 
the printing of the pink identity cards 
was. The appellant’s answer was “I 
had not paid personally and the bill 
was not produced before me I did not 
The appellant was again 
asked whether the amount for printing 
pink identity cards was paid. His ans- 
wer was that the amount was paid by 
Pralie Peseyie. 


10. Pralie Peseyie gave evi- 
dence on behalf of the appellant and 
said that the appellant was “much an- 
noyed” because Pralie Peseyie without 
the appellant’s knowledge put the 
words “Please vote for T. N. Angami” 
on the blue identity cards and the ap- 
pellant asked Pralie Peseyie to get the 
identity cards reprinted. Pralie Peseyie 
therefore placed order to get 6000 iden- 
tity cards printed again.’ He said that 
he paid Rs. 90/- from his own pocket as 
he felt that it was his responsibility to 
get the cards printed correctly. He also 
said that he never asked the appellant to 
re-imburse him for that amount of 
Rs. 90/-. In cross-examination he was 
asked whether he told the appellant 
that he paid Rs. 90/-. His answer was 
in the negative. Pralie Peseyie further 
said that the words “Please vote for 
T. N. Angami” were not on the sample 
that the appellant gave but the witness 
added those words without the know- 
ledge of the appellant. The witness 
was asked a direct question as to what 
amount the witness spent for the ap- 
pellant in the election and his answer 


2370 S. C. [Prs. 10-16} T. N. Angami v. Ravoleu (Ray J) 


was “I paid Rs, 90/- for printing of the 
pink identity cards and no more”. 

11. The High Court held that 
the amount of Rs. 90/- must have been 
paid to the press by Pralie Peseyie on 
behalf of the appellant and therefore 
the expenditure was incurred by the 
appellant as well as authorised by him 
in connection with his election. 


12. The respondent in the elec- 
tion petition alleged that the appellant 
paid Rs. 90/-. The Representation of 
the People Act uses the words ‘incurr- 
ing’ and ‘authorising’ the expenditure. 
The appellant denied that he paid 
Rs. 90/-. It was never suggested to 
the appellant that he had authorised 
the expenditure of Rs. 90/-. On the 
contrary, the positive evidence of the 
appellant is that he was annoyed with 
Pralie Peseyie for introducing the 
words ‘Vote for T. N. Angami’ on the 
blue identity cards and therefore the 
appellant wanted Pralie Peseyie to get 
the cards reprinted correctly. It is also 
the evidence of Pralie Peseyie that he 
did something wrong and he had to 
have it corrected. He therefore paid 
Rs. 90/- out of his own pocket. The 
most significant feature in the evidence 
is that the bill for Rs. 90/- was never 
produced or sent to the appellant 
whereas the bill for the blue identity 
cards was sent to the appellant. The 
manner in which the appellant repri- 
manded Pralie Peseyie for adding the 
words “Vote for T. N. Angami” would 
not necessarily involve an obligation to 
pay and authorise an expenditure for 
getting the cards reprinted correctly. If 
it were the fault of the press, the press 
would have torectify the same. On the 
other hand, if the blame fell on Pralie 
Peseyie he would have to bear the 
brunt. The fact that the bill was not 
sent to the appellant shows that the 
fault was of the witness. Pralie Peseyie. 
The oral evidence also points to that 
inescapable conclusion. 

13. The High Court was in 
error in holding on the evidence 
that the expenditure for Rupees 
90/- was incurred or authorised by 
the appellant. This finding is not 
supported by the evidence and on 
the contrary it is repelled by 
the evidence. We cannot help observ- 
ing that both the appellant and Pralie 
Peseyie gave evidence in a very strai- 
ghtforward and truthful manner. They 
narrated the correct course of events. 
We accept their evidence and hold that 
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the appellant neither incurred nor ‘au- 
thorised the expenditure of Rs. 90/-. for 
the pink identity cards, a 
14. It would therefore not be 
necessary for us to go into the question 
whether the sum of Rs. 41.50 for trunk 


‘falls and the sum of Rs. 22.65 for pur- 


chase of forms and hand-books were 
incurred or authorised by the appellant. 
Even it those two sums of money were 
added, the return would not be in vio- 
lation of the maximum amount’ of 
Rs. 1000/-. 2 i 

15. Counsel for the respondént 
contended that the findings of ‘the 
High Court on allegations contained in 
paragraph 1 (a), (f) and (j) of particulars 
of corrupt practice mentioned in para- 
graph 6 of the petition were incorrect 
and the. High Court should have held 
that the appellant was guilty of Çor- 
rupt practice. Paragraph 1 (a) relates 
io a charge against the appellant, of 
Aaving paid Rs. 200/- in cash to Dolho- 
utha Gaonbura of Zubra and one bag. 


-of sugar for entertainment of electors. 


attending a function at Zubra on 25 
January, 1969. Paragraph 1 (f) alleges 
chat on 27 January, 1969 a women’s 
meeting was held at Daklane when it 
was announced that a procession would 
pe taken out on 1 February, 1969. 
About 200 people mostly women form- 
ed a procession, shouted slogans to vote - 
“or the appellant and the appellant ask- 
ed them to vote for him and after the 
meeting a feast was held. at the appel- 
lants house at .whieh drinks were 
served to the people. Paragraph 1 (j) 
alleges that on 27 January, 1969 the ap- 


-pellant and his wife and some other 


persons came to the village Pedugei in 
connection with the election and held 
a meeting where the appellant and his 
wife promised 8 bundles of corrugated 
iron sheets for the women of Kiruphema 
with the object of inducing them to 
vote for the appellant and corrugated 
iron sheets were later on brought from 
Dimapur by a truck belonging to Mazi- 
elhouto and divided amongst three 
groups of people. The appellant in the 
written statement denied the charges. 
16. The respondent did not have 
personal knowledge of the feast alleged 
in paragraph 1 (a) of the particulars 
but three witnesses were examined on 
behalf of the respondent. On behalf of 
the appellant there was the evidence of 
Dolhoutha and Shitovi Hesso. The High 


- Court held that the three witnesses on 


behalf of the respondent were interest- 
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ed in the success of the respondent and 
the three witnesses attributed state- 
ments about feast and distribution of 
sugar to Dolhoutha wko denied the 
same and said that the people of the 
village organised the feast with their 


money. The High Court correctly 


found that the quality of evidence on 
behalf of the responden> was such that 
no reliance could be placed upon it. 


17. As to allegations of corrupt 
practice in paragraph 1 (f) about the 
‘women’s meeting the High Court held 
that there was no evidence to indicate 
that the respondent or any person in- 
duced the persons present to vote or 
offered them food and fruit. 
contrary, the High Court found ‘that 
evidence of both sides indicated that it 
was customary practice in Nagaland 
fo offer hospitality to the people who 
visit their house. It will not be correct 
to equate ordinary hosritality or cour- 
tesy with corrupt practice. 


18. With regard to allegation 
mentioned in paragraph 1 (j) and the 
distribution of bundles of corrugated 
iron sheets the High Court held that 


the women’s society asked for corruga- 


ted sheets for a public cause. The ap- 
pellant was the Chief Minister at the 
time of the election, It would not be 
unnatural for people to make requests 
to the Chief Minister for a public cause. 
It would also bë reasonable to expect 
that the Chief Ministe? would try to 
redress grievances of the people. There 
is no proof of corrupt motive. We agree 
with the High Court taat there is no 
proof of corrupt practice alleged in 
paragraphs 1 (a), (£) and (j) of the par- 
 ficulars dealt with above. ; 


19. For these reasons we accept 
tħe appeal and hold that the appellant 
is not guilty of any violation of S. 123 
(6) and Section 77 of the Representa- 
tion of the People Act. The judgment 
of the High Court is set aside. The 
charge of corrupt praczice under Sec- 
tion 123 (6) is set aside. The order set- 
ting aside the election of the appellant 
and the declaration avoiding the elec- 
tion under section 100 (_) (b) of the Act 
are both set aside. The election peti- 
tion of the respondent is dismissed. The 
appellant will be entitl2d to costs. 

Order accordingly. 
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(V 59°C 449) : 
J. M. SHELAT, I. D. DUA AND H. R. 
KHANNA, JJ. l 
Arun Kumar Sinha, Petitioner v. 
State of West Bengal, Respondent. 


Writ Petn, No. 117 of 1972, D/- 
31-7-1972. ` 

Index Note (A) — Maintenance of 
Internal Security Act (1971), S. 3 (1) 
(2) — Detention order — Challenge to 
—Affidavit in reply — Who should 
make. - 


Brief Note (A)—When a detention 
order is challenged it-is more appro- 
priate that the authority which passes 
the order and upon whose satisfaction 
such an order is founded should make 
the affidavit in reply and not another 
authority which has no personal know- 
ledge and has to rely on the record of 
the case. (Para 3) 

Index Note (B) — Constitution of 


India, Article 32 — Power of High 
Court — Point not raised in petition— 
Cannot ‘be raised at the time of argu- 
ment. (Para 4) 


Index Note (C) — Maintenance of 
Internal Security Act (1971), S. 12 — 
Delay in taking decision on representa- 
tion of detenu — Condonation — Suffi- 
cient cause — What is. 


Where the decision on the repre- 
sentation of the detenu was taken be- 
yond the prescribed period on the 
ground that when it was received the 
employees in the Home department had 
already resorted to constant demon- 
strations which impeded the work of 
the department and it continued even 
after the date of decision and during 
the period there was considerable spurt 
in detention cases it was held that there 
was sufficient cause to condone the 
delay. W. P. No. 118 of 1972, D/- 10-7- 
1972 (SC); W. P. No. 88 of 1972, D/- 
10-7-1972 (SC) Dist. (Para 5) 

- Index Note (D) — Maintenance of 
Internal Security Act (1971),S.3 (1)— 
Act prejudicial to the maintenance of 
public order — Murder to promote the 
cause of the extremist party of the de- 
tenu and causing a general feeling of 
fear and insecurity and jeopardising 
the even tempo of life of the locality— 
Act is prejudicial to maintenance of 
public order — Not a problem of law 
and order under ordinary law of the 
land. (Para 6) 
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Cases Referred: © Chronological Paras 
(1972) W. P. No. 118-of 1972, D/- 
10-7-1972 (SC), Amulya Chandra 
v. State of West Bengal 
(1972) W. P. No. 83 of 1972, D/- 
10-7-1972 (SC), Mritunjoy Pru- 
manik v. State of West Bengal 5 
(1972) W. P. No. 190 of 1972, D/- 
31-7-1972 (SC), Amiya Kumar 
Karmakar v. State of West Ben- 
gal 6 
Mr. V. C. Parashar, A. C., for Peti- 
tioner; Mr. G. S. Chatterjee, Advocate 
for Respondent. ` 


The following Order of the Court 
was delivered by 


_SHELAT, J.:— On August 24, 1971, 
the District Magistrate, Burdwan pass- 
ed an order of detention against the 
petitioner under sub-sec. (1) read with 
sub-sec. (2) of S. 3 of the Maintenance 
of Internal Security Act, 1971 on the 
ground that it was necessary to do so 
with a view to preventing him from 
acting in a manner prejudicial to the 
maintenance of public order. Pursuant 
to the order, the petitioner was arrest- 
ed on September 5, 1971 and has since 
then been in jail. 


2. The grounds of detention 
served on the petitioner at the time of 
his arrest read as follows: 


“1. That you on 31-12-70 at about 
19.50 hours with your associates, armed 
with lethal weapons with a view to 
promoting the cause of the extremist 
party to which you belong, went to 
Chinakuri and surrounded one Sulax- 
man Singh on the road near Chinakuri 
Pit No. 3 Colliery Hospital while he 
was.returning to his house on a motor 
cycle from Chinakuri Bazar and stab- 
bed him (Sulaxman Singh) with dag- 
ger causing his death. Your act creat- 
ed a general feeling of fear and insecu- 
rity and jeopardised the even tempo of 
life of the community of the locality 
and thereby disturbed public order. 

2. That you on 14-3-71 at about 
17.30 hours along with your associa- 
tes being armed with lethal weapons 
with a view to promoting the cause of 
the extremist party to which you be- 
long, surrounded Sri Subhodh Mitra, 
Loading Inspector, Chinakuri Colliery, 
on the road near Radhanagar Railway 
Station P. S. Kulti, District Burdwan 
and inflicted multiple injuries on his 
person by dagger for committing mur- 
der, characterising him a police spy. 
Your act created a general feeling of 
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fear and insecurity and jeopardised the 
even tempo of life of the community 
of the locality and thereby disturbed 
public order.” 

There is no -dispute that the relevant 
authorities took thereafter all the con- 


Sequential steps as required by the Act. 


3. Mr. Parashar, however, chal-= 
lenged the validity of the order and the 
petitioner’s detention thereunder on 
four grounds. The first was that the 
Subjective satisfaction, which is the 
foundation for action under the Act, 
being that of the District Magistrate, 
the counter-affidavit filed on behalf of 
the State should’ have been made by 
that officer who alone could depose 


‘about such satisfaction and not by the 


Deputy Secretary, Home (Special) De- 
partment of the West Bengal Govern- 
ment, There is, in our view, some force 
in the contention of Mr. Parashar, for, 
it would be more appropriate that the 
authority which passes the order and 
upon whose satisfaction such an order 
is founded should make the affidavit- 
in-reply rather than any other autho- 
rity who has no knowledge of his own 
and has, therefore, to rely simply on 


the record of the case. It, however, ap- 


pears that the State Government has 
entrusted the entire work of detention 
cases to a special department to which 
the records of all the detention cases 
are sent and therefore finds it more 
expeditious and convenient to have 
affidavits filed by the Under secretary 
tn charge of those cases. Since ‘the sub- 
jective satisfaction of the District 
Magistrate in the instant case is not 
directly challenged, nothing would 
seem to turn on the fact that the affi- 
davit-in-reply is not by the District 
Magistrate but by the Under Secretary. 
However, in cases where such a chal- 
lenge is made, it would, in our view, 
be appropriate and Satisfactory that 
the affidavit should be by the detain- 
ing authority itself. 

4. The second ground was that 
a First Information Report was lodged 
in respect of incidents set out in the 
grounds for the purpose of initiating a 
prosecution against those responsible 
tor them and yet that document did 
hot contain the petitioner’s name. This 
ground, however, was not taken by the 
petitioner in the petition with the result 
that the respondent State had no op- 
portunity or occasion to deal with it. 
That being so, it is not possible, in the 
absence of any materials before us, to 


~ 
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deal with such a contention urged for 
the first time in the course of argu- 
ments. 

5. The third ground was that 
there was a delay of thirty seven days 
by the Government in considering the 
representation sent to it by the peti- 
tioner. It is not in dispute that the Gov- 
ernment received the representation on 
September 21, 1971 and did not consi- 
der and dispose it of until October 28, 
1971. Thirty seven days had thus ela- 
psed between the receipt and the dis- 
posal of the representation. This con- 
tention also was not raised in the peti- 
tion and consequently the counter-affi- 
davit of the State Government did not 
contain any facts explaining the delay. 
The State Government, however, was 
directed to file a supplemental reply 
explaining the delay which the Gov- 
ernment has now done. The supple- 
mental affidavit gives two reasons why 
the representation could not be expedi- 
tiously dealt with by Government. One 
is that the State Governments em- 
ployees, including those working in the 
Home (Special) Department, had resort- 
ed to constant demonstrations from 
September 12 to the end of No- 
vember 1971 which considerably 
impeded the work of the concerned 
Department. The other is. that 
during this period there was also a 
considerable spurt in detention cases 
both under the present Act and the 
West Bengal Prevention of (Violent 


| Activities) Act, 1970. Both these rea- 


sons contributed to the delay in the 
disposal of cases by the Department. In 
two decisions of this Court, Amulya 


Chandra Dev v. State of West 
Bengal, W. P. No. 118 of 1972, 
D/- 10-7-1972, (SC) and Mritun- 


joy Prumanik v. State of West 
Bengal, W. P. No.'83 of 1972, D/- 10- 
7-1972 (SC). Mathew, J., rejected a 
similar explanation and ordered the 
release of the detenus therein. But that 
was because he found those explana- 
tions unsatisfactory as the representa- 
tions in those cases were received by 
Government after the demonstrations 
had stopped. That is rot so in the pre- 
sent case as the petitianer’s representa- 
tion was received by Government on 
September 21, 1971 and considered on 
October 28, 1971, that is to say, while 
the demonstrations were still going on. 
The two cases dealt with by Mathew, J., 
are thus clearly distinguishable and the 
reason given there for considering the 
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Government’s explanation unsatisfac- 
tory cannot rightly apply to the present 
case. In the circumstances of the pre- 
sent case it is not possible to hold, in 
the absence of any other material, that 
the Government was guilty of such 
inordinate delay as to vitiate the impu- 


gned order.and the detention there- 
under. 


6. The Tast ground was that in 
any event the two grounds of detention 
pertained to the problem of law and 
order and not to public order in rela- 
tion to which only preventive deten- 
tion can be directed under the Act. The 
argument was that the acts complained 
of in the grounds were acts against 
Specific individuals in respect of which 
the ordinary laws of the land would 
be sufficient to cope with and no re- 
course could have been made to the 
present Act. A similar point was dealt 
with in the judgment in Amiya Kumar 
Karmakar v. State of West Bengal, W. P. 
No. 190 of 1972, D/~ 31-7-1972 (SC) just 
delivered. The reasoning given by us 
there applies to this case -also, and 
therefore, it is not necessary to repeat 
it except to say that the object with 
which the acts attributed to the peti- 
tioner and the probable impact they 
would have on the members of the 
public residing in the locality were, 
such that they were likely to (and as 
the grounds assert they in fact did) 
affect adversely the maintenance of; 
public order. 


T. In the result the petition 
fails. and is dismissed. 
Petition dismissed. 
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M/s. Guzdar Kajora Coal Mines 
Ltd., Calcutta, Appellant v. The Com- 
missioner of Income-tax, Calcutta, Res- 
pondent. 

C. A. Nos. 2132 & 2133 of 1970, D/- 
31-7-1972. 

Index Note: (A) Income-tax Act 
(1922), S. 10 (2) (vi) — Depreciation 
value — Determination of — In deter- 
mining the depreciation value of the 
assessee’s assets which had been pur- 
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chased by him, if circumstances exist 
for going behind the valuation as also 
the allocation given in the deed of con- 
veyance, it is open to the Income-tax 
authorities to determine the valuation 
as well as the allocation between de- 
preciable and non-depreciable assets. 
(Para 12) 


Brief Note: (A) The original cost 
of a particular asset is a question of 
fact which has to be determined on the 
evidence or the material produced be- 
fore or available to the Income-tax au- 
thorities. Any document or formal deed 
mentioning the consideration or the 
cost paid for the purchase of an asset 


by an assessee would be a piece of evi~’ 


dence and prima facie the statements 
or figures given therein would show 
how much the cost of the asset 
to the assessee is. But if circum- 
stances exist showing that a ficti- 
tious price has been put on the 
asset or there is fraud or collu- 
sion between the vendor and the ven- 
dee and there has been inflation or de- 
flation of value for ulterior purposes 
it is open to the Income-tax authorities 
to refuse to accept the price mention- 
ed in the deed:or alleged by the asses- 
See and to ascertain what the actual 
original cost was. In this view, even 
if it is not expressly mentioned that 
good-will has been sold it can be 
shown and ascertained by evidence 
whether the same has been purchased 
or not by the assessee. 1935 LT.R. 384 
(Mad) and AIR 1959 SC 1232 and (1954) 
26 LT.R. 595 (Lah) and AIR 1966 SC 
4 and AIR 1961 SC 1010, Relied on. 
(Para 11) 
-‘Cases Referred: Chronological Paras 
AIR 1966 SC 4=57 ITR 335, 
Kalooram Govindram v. Commr. 
of Income-tax Madhya Pradesh 
Nagpur & Bhandara 11 
‘ATR 1961 SC 1010=41 ITR 500, 
5. C. Cambatta & Co, Pvt. Ltd. 
v. Commr. of Excess Profits 
Tax, Bombay 11 
AIR 1959 SC 1232=36 ITR 521, 
Jogta Coal Co. Ltd. v. Commr. of 
_ Income-tax, West Bengal 11 
(1954) 26 ITR 595 (Lah), Pindi 
Kashmir Transport Co. Ltd. v. 
Commr. of Income-tax Lahore 11 
(1935) ITR 384=69 Mad LJ 879, 
Commr. of Income-tax, Madras 
v. The Buckingham & Carnatic 
Co. Ltd. Madras 11 
Mr. K. L. Hathi Advocate of M/s. 
„ Hathi & Co., Advocates for Appellant; 
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Mr. R. N. Sachthey, Advocate, for Res- 
pondent. 


The Judgment of the Court was 
delivered by 


GROVER, J.:— These appeals have 
been brought by certificate from a 
judgment of the Calcutta High Court 
in two Income-tax References. 


2. It is most unfortunate that 
the statement of the case contains cer- 
tain omissions and errors and does not 
appear to have been drafted with ` the 
usual care with which such statements 
are drawn. 


3. The assessee Guzdar Kajora 
Coal Mines Ltd which was incorporat- 
ed on July 4, 1945 purchased by a deed 
of conveyance dated April 3, 1966 exe- 
cuted by the liquidators of -Guzdar 
Kajora Colliery Co. Ltd. all the colli- 
ery lands, hereditaments and premises, 
mines, minerals, powers and privileges 
and all other hereditaments together 
with the machinery thereon belonging 
to the latter company. It was stipulat- 
ed in the deed of conveyance that the 
sale was to be effective from July 1, 
1945. The consideration for the trans- 
fer was Rs. 6 lacs and was allocated as 
follows: 

“(a) the value of the machinery, 
plants, stores including stock of goods 
grains coals at the pithead and other 
movable properties appertaining to the 
said colliery the property in which is 
capable of passing by delivery being 
Ran Rs. 3,50,000/- 


(b) the value of the buildings and 
structures belonging to the said colli- 
ery being...... Rs. 1,50,000/- 

(c) the value of the rest of- the 
properties appertaining to the said col- 
liery not capable of being passed by 
delivery being ......... Rs. 1,00,000/-.” 
Soon after the assessee company came 
into existence it took over the business 
from the vendor company and claim- 
ed depreciation for the assessment year 
1946-47 on the basis of the figures the 
comparative statement of which is 
given in the statement of the case. This 
statement contains the written down 
value as per the assessment record of 
the vendor company the valuation of 
the assets as per the balance sheet of 
the vendor company and the valuation 
by the assessee company as per  ba- 
lance-sheet as on December 30, 1945. 
The Income-tax Officer allowed de- 
preciation on the basis of those figures. 
This state of affairs continued till the 
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assessment year 1952-53 when the 
Income-tax Officer agein allowed de- 
preciation on the old besis.. Before the 
Appellate Assistant Ccmmissioner the 
assessee raised a ground that the 
TIncome-tax Officer should have work- 
ed out the depreciation figures on the 
basis of balance sheet valuation of the 
assets as per the audited accounts sub- 
mitted by the assessee and as claimed 
in the return. With r2gard to the as- 
sessment year 1953-54 the same posi- 
tion was taken up. The assessee appeal- 
ed to the Income-tax Appellate Tribu- 
nal, having failed ir. its contentions 
before the Appellate Asstt. Commr. 
4. It was contended before the 
Appellate Tribunal by ihe assessee that 
although it had paid a sum of Rs. 6 
lacs as consideration for the transfer of 
the mines the value taken by the de- 
partment for the purpcse of determin- 
ing depreciation was much lower. It 
was pointed out that the purchase had 
been made after obtairing the opinion 
of an expert and the essessee was be- 
ing subjected to great hardship by de- 
preciation being determined only on 
the old written down ‘value of the as- 
sets and not on the basis of the original 
cost of acquisition. The Appellate Tri- 
bunal was of the view that substantial 
injustice would result to the assessee if 
the depreciation continued to be allow- 
ed on the old basis if the case of the 
assessee had any substance. It was 
felt that a proper investigation as to 
the value paid by the assessee in tak- 
ing over the old company was neces- 
(Contd. on Col. 2) 


*(1) Good-will 

(2) Mines and development 
as per balance sheet of M/s. 
Guzdar Kajora Colliery Co. 
Ltd. as at 30-6-45. 

(3) Stores and stock 


and worked out the value of other depreciable 


6. Before the Appellate Tribu- 
nal the remand report of the Income- 
tax Officer was assailed on behalf of 
the assessee on various grounds. The 
Tribunal observed that when the assess- 
ments for the years 1¢46-47 and 1947- 
48 were. made the assessee chose to 
give the valuation in its balance sheet 
on a certain basis which was accepted 
and no appeal was tak2n to the higher 
authorities and although the rule of 
estoppel could not be applied but 
“acquiescence of the assessee shows 
which way the wind blew”. When a 
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sary, The matter was remanded to 
the Income-tax Officer to hold an in- 
quiry after giving an opportunity to 
the assessee to place all the available 
material in support of its claim. With 
regard to the assessment year 1953-54 
also the case was remanded with simi- 
lar directions. 7 

5. The Income-tax Officer made 
a report on July 6, 1960. According to 
his findings some of the Directors and 
Shareholders of the two companies 
were the same and they were connect- 
ed in many ways. Furthermore the 
valuation of the depreciable assets and 
the consumable stores: had been writ- 
ten up whereas the valuation of the 
non-depreciable assets like mines etc 
had been written down. As regards 
the report of the expert A. N. Mitter 
dated September 1, 1945 he was un- 
able to contact him in spite of making 
an effort to do so. The report made 
by the second expert S. N. Mullick 
dated October 19, 1955 and January 30, 
1957 together with the clarification 
made by him on November 20, 1959 
were considered by him. He also exa- 
mined S. N. Mullick under S. 37 of the 
Indian Income-tax Act, 1922, herein- 
after called the ‘Act’. He came to the 
conclusion that the vendor had been 
making good profits but no provision 
had been made for the goodwill of the 
company in the business and if such a 
provision had been made it would have 
worked out at Rs. 2,56,960/- having 
regard to the profits made for the pre- 
ceding four years. He made an alloca- 
tion of Rs. 6 lacs as follows: 


: Rs. 2,56,960/- 


: Rs. 2,48,323/- 
l - Rs. 60,744/- 
assets at - Rs. 33,973/-" 


settled thing was sought to be reopen- 
ed the Income-tax Officer had a right 


to see whether there was any justifica- 
tion for the “radical departure from 
the settled practice”. It was held that 
the Income-tax Officer was to go be- 
hind the valuation. As regards the 
good-will the contention raised on þe- 
half of the assessee was that the same 
was included in the item of one lakh 
mentioned in the sale deed. According 


to the report of Mr. Mullick it was in- 
cluded in the item of Rs. 3,50,000, This 


ar 


2376 S. C. 


is what the Tribunal proceeded to ob- 
serve: 


“It seems to us, the simple truth 
of the matter is that the figure of 
Rs. 3,50,000/-. Rs. 1,50,000/- and Rupees 
1,00,000 were arbitrarily put and there 
was no clear cut or understandable 
break up of valuation (?) clause 3 of 
the break up in the deed of 3rd April 
1946, which talks of the value of the 
rest of the properties appertaining to 
the said colliery not capable of being 
passed by delivery being valued at 
Rs. 1,00,000/~ shows that these proper- 
ties which had not been in clauses 1 and 
2 were comprised in this and it seems 
too much to say that good-will is in- 
cluded in this. It would be more true 
to say that good-will was thought of 
or conceived of but not provided for in 
the break up of valuation”. ` 


T. The appeals were conse- 
quently dismissed. 


8. The assessee moved the Tri- 
bunal for referring certain questions of 
law to the Tribunal. The following 
question was framed by the Tribunal 
and referred to the High Court: 


- “Whether on the facts and in the 
circumstances of the case the Income- 
tax Officer was competent to go be- 
yond the conveyance and fix a valua- 
tion of the assets ‘on his own?” 

The High Court was of the view that the 
Income-tax Officer was competent to 
make a fresh computation as to the 
value of the assets of the assessee if the 
facts and circumstances of a particular 
case justified following such a course. 
Even on the question of valuation of 
the good-will it was observed: 

“Further, it should be remember- 
ed that although the Income tax Offi- 
cer has made the valuation of the good- 
will -by working out the normally 
accepted method of taking the profits 
of the four preceding years, this method 
of calculation or this normal practice 
has not been challenged by the asses- 
see. The revenue has examined all the 
relevant facts of the case including the 
reports of Mr. Mitter and Mr. Mullick 
and the Tribunal has agreed with those 
findings of facts and we do not think 
that we can interfere with those find- 
ings.” 
The answer to the question referred 
Was given in the affirmative. 

9. Learned counsel for the as- 
sessee has assailed the decision of the 
High Court on a number of grounds. 
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It has been urged inter alia that the 
High Court had not kept in view the 
general and well established principle 
that the statement.with regard to valu- 
ation contained in a formal document 
should be prima facie accepted as cor- 
rect. There can be no: justification, it 
has been pointed. out, for any court or 
Tribunal “to rip up a transaction not 
impeached as dishonest and not proved 
to be such, merely because the com- 
pany may have paid an extravagant 
price for their property”. A great deal 
of emphasis has been laid on behalf 
of the assessee on the report submit- 
ted by the experts justifying the valua- 
tion given in the deed of conveyance. 
In the absence of fraud, collusion, infla- 
tion or false transaction made with an 
ulterior purpose the Income tax autho- 
rities, it is said, were precluded from 
going behind the agreement of purchase 
in determining the purchase price 
fixing their own valuation. The other 
point canvassed on behalf of the asses- 
see is that good-will was not included 
in the valuation given in the deed of 
conveyance’ nor was it ever intended 
that any good-will of the business 
should be sold by the vendor company. 
This contention, however, appears to 
run counter to what was argued be- 
fore the High Court and the Tribunal 
nor can it be said to be covered by the 
question which was referred. On the 
case as put before the Appellate Tri- 
bunal and. the High Court and the 
question referred with regard to the 
two assessment years in question we 
ere unable to see any such error or in- 
firmity that would justify interference 
by us in these appeals. l 


10. -It has been strenuously urg- 
ed on behalf of the assessee that since 
the decision of the Tribunal or the High 
Court could not operate as res judi- 
cata for other assessment years with 
regard ‘to which assessments are still 
pending, the assessee would be entitled 
to raise ‘all the points which are re- 
lavant with regard to the question of 
valuation for the purpose of determin- 
ing depreciation. We have been pressed 
to indicate broadly the principles for 
future guidance as it will be open to 
the assessee to raise all the points rele- 
vant for the purpose of determination 
of the amount of. depreciation allow- 
ance in the assessments which are 
still pending and have not been finally 


disposed of, 
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11. Section 10 (2) (vi) of the 
Act, to the extent it is material is as 
follows : — 

*(2) Such profits or gains shall be 
computed after making the following 
allowances, namely :— 

(vi) in respect of depreciation of 
such buildings machirery, plant or 
furniture being the property of the 
assessee, asum equivalent where the 
assets are ships other than ships ordi- 
narily plying on inland waters, to 
such percentage on the original cost 
thereof to the assessee as may in any 
case or class of cases be prescribed and 
in any other case, to such percentage 
on the written down velue thereof as 
may in any-case or class of cases be 
prescribed; 


Torre rerrerrere yt ett) oes Ee 
Provided that — 
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- (c) The aggregate of all allowances 
in respect of depreciation made under 
this clause and clause (vi-a) or under 
any Act repealed hereby, or under the 
Indian Income-tax Act, 1886 (II of 
1886), shall in no case exceed the origi- 
nal cost to the assessee of the buildings, 
machinery, plant or furniture, as the 
case may be;” 

Keeping in view sub-seccion (5) of Sec- 
tion 10 of the Act the original actual 
‘ cost to the assessee of the asset with 
regard to which depreciation allowance 
îs claimed has to be 
the purpose inter alia of finding out the 
written. down value ir case of assets 
other than ocean going ships. For the 
purpose of getting the benefit of 
clause (c) of the proviso to sub-sec- 
tion (2) (vi) also the original cost has 
~ also to be ascertained. The Privy 
Council laid down in Tommr. of In- 
come-tax, Madras v. Tke Buckingham 
& Carnatic Co. Ltd., Madras, (1935) 
ITR 384 (Mad) that the word “asses- 
see” in Section 10 (2) (vi) of the Act 
refers to the person wh > owns the as- 
sets and who is being assessed.and de- 
preciation allowance has to be based on 
the original cost of such property to 
such person. This principle was laid 
down in a case where the assessee had 
acquired the business of another asses- 
see and it was emphasised that the ori- 
ginal cost to be considered was the ori- 
ginal cost to the person who was being 
actually assessed and not the original 
cost of those assets to the previous 
owner of the business. Reference was 
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made to the above decision of the Privy 
Council in the judgment of this Court 
in Jogta Coal Co. Ltd. v. Commr. of 
Income-tax, West Bengal, 36 ITR 521 
= (AIR 1959 SC 1232) and it was 
observed: : 


“We do not think that there is any 
doubt on the wording of the section or 
on the jnterpretation that has been 
put upon those words that the cost to 
be. calculated for the purpose of. de- 
preciation allowance is the cost to the 
assessee and not to the person who 
makes the sale...... segeidcosoes EEEE EATE 


Now the original cost of a particular 
asset is a question of fact which has 
to be determined on the evidence or 
the material produced before or avail- 
able to the Income-tax authorities. 
Any document or formal deed mention- 
ing the consideration or the cost paid 
for the purchase of an asset by an as- 
sessee would be a piece of evidence and 
prima facie the statements or figures 
given therein would show how much 
the cost of the asset to the assessee is. 
But if circumstances exist showing that 
a fictitious. price has been put on the 
asset or there is fraud or collusion be- 
tween the vendor and the vendee 
and that there has been inflation 
or deflation. of value for ulterior 
purposes it is open to the Income- 
tax authorities to refuse to accept 
the price mentioned in the deed 
or alleged by the assessee and to ascer- 
tain what the actual original cost was: 
See Pindi Kashmir Transport Co. Ltd. 
v. Commr. of Income-tax, Lahore, 
(1954) 26 ITR 595 (Lah) and Kalooram 
Govindram v. Commr. of Income-tax, 
Madhya Pradesh, Nagpur and Bhandara, 
57 ITR 335 = (AIR 1966 SC 4). In 
this view of the matter it is open to the 
Income-tax authorities to determine 
and to the assessee to show whether the 
good-will of the business is or is not 
included in the consideration or the 
price paid for the acquisition of the as- 
set. In other words even if it is not 
expressly mentioned that good-will has 
been sold it can be shown and ascertain- 
ed by evidence whether the same has 
been purchased or not by the assses- 
see, The expression “good-will” has 


‘been considered and explained by this 


Court in S. C. Cambatta & Co. P. Ltd. 
v. Commr. Excess Profits Tax, 
Bombay, 41 ITR 500 = (AIR 1961 SC 
1010) and nothing more need be said 
about it. The principles stated by us 
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are by no means exhaustive and are 
mainly illustrative, . 

12. Keeping in view the facts 
of the present case we may make it 
clear that if circumstances exist for 
going behind the valuation.as also the 
allocation given in the deed of conve- 
‘yance it was and is open to the Income- 
tax authorities to determine the valua- 
tion as well as the allocation between 
depreciable and non-depreciable as- 
Sets. l 


13. The present appeals, how- 
ever, must fail for the reasons stated 
earlier and are hereby dismissed. We 
make no order as to costs in this Court. 

Appeals dismissed. 
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Binode Hembram, Petitioner v. 
State of West Bengal, Respondent. 


Writ Petn. No. 189 of 1972, D/- 
28-7-1972. re 


Index Note — (A) — Maintenance 
of Internal Security Act (1971), Ss. 10 
and 3 — Delay by Government in dis- 
posing of representation of detenu — 
Validity of detention — (X-Ref. :— Con- 
stitution of India, Arts, 22 (5) and 32). 
Brief Note:. (A) — Inordinate delay 
on the part of the Government in dis- 
posing of the representation of the de- 
tenu, such as the lapse of forty days 
between the receipt of representation 
and its rejection by the Government, is 
sufficient to invalidate his detention. A 
go-slow movement launched by the 
Government employees not during the 
days when the representation was re- 
ceived but at a time prior thereto can- 
not justify the delay. W. P. No. 118 of 
1972, D/- 10-7-1972. (SC) and AIR 1970 
SC 675, Relied on. (Para 4) 
Cases Referred: Chronological Paras 
(1972) W. P. No. 118 of 1972, D/- 
10-7-1972 (SC), Amulya Chandra . 
Dey v. State of West Bengal 4, 
AIR 1970 SC 675 = (1970) 3 
SCR 225 = 1970 Cri LJ 743, 
Jayanarayan Sukul v. State . 
of West Bengal . 4 


The following order of the Court 


was delivered by 
KHANNA, J.:— This is a petition 
through Jail under Article 32 of the 
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_December 29, 


A.L R, 


Constitution of India for the issue of a 
writ of habeas corpus by. Binode Hem- 
bram, who has been orderedto be de- 
tained under sub-section (1) read with 
Sub-section (2) of Section 3 of the 
Maintenance of Internal Security Act 
by the District Magistrate Midnapore 
“with a view to preventing him from 
acting in any manner prejudicial to the 
maintenance of public order”. 

‘ The petitioner in pursuance 
of the detention order was arrested on 
1971 and was served 
with the order of detention as well as 
the ground of detention together with 
the vernacular translation thereof. Re- 
port about the making of the detention 
order was sent by the District Magis- 
trate to the State Government along 
with necessary particulars on December 
30, 1971 and the detention order was 
approved by the Government on Janu- 
ary 4, 1972.: On January 10, 1972 
the State Government received repre- 
sentation from the petitioner. The said 
representation was rejected by the State 
Government on February 19, 1972. 
In the meanwhile, ‘on J anuary 


' 20, 1972 the State Government placed 


the case of the petitioner before the 
Advisory Board. The petitioner’s re- 
presentation after being rejected, was 
also sent to the Advisory Board. ‘The 
Advisory Board, after “considering 
the material placed. before it, sent its 
report. on February 22, 1972. Opin- 


‘ion was expressed by the Board that 


there was sufficient cause for the peti- 
tioner’s detention. The order of deten- 
tion was confirmed by the State 
Government on March 8, 1972. 

3. The petition has been resist 
ed by the State Government and the 
affidavit of Shri Sukumar Sen, Deputy - 
Secretary, Home (Special) Department, 
Government of West Bengal has been 
filed in opposition to the petition. 

We have heard Mr. Harbans 


Singh, who has argued the case amicus 


curiae on behalf of the petitioner, and 
Mr. Chatterjee on behalf of the State, 
and are of the opinion that there ħas 
been inordinate delay on the part of 
the State Government in disposing of 
the representation of the petitioner and 
this fact is sufficient to invalidate his 
detention. The representation of the 
petitioner, as mentioned earlier, was 
received bythe State Government on 
January 10,1972 and was rejected by 
that Government on February 19, 1972. 
There thus elapsed a period of ` about 


~ 


. been 
and had been disposed of on December © 


- 1972 
ja days between the receipt of the re- 


presentation and its disposal by the 
Government. The State Government 
has tried to explain the delay on the 
ground that there was a go-slow move- 
ment launched by the State Govt. em- 
ployees sometime back and that move- 
ment resulted in dislocation of office 
work and also increase in the volume 
of work. There is, however, nothing to 
sħow that there was any go-slow move- 
ment during the days wren the repre- 
sentation of the petitioner was received. 
Any such movement at a time prior to 
the receipt of the representation would 
not, in our opinion, justify the delay in 
disposal of the represenzation. In the 
case. of. Amulya Chandra Dey v. State 
of West Bengal (W. P. No. 118 of 1972 
decided on 10-7-1972 (SC)) an attempt 
was made by the State Government 
to justify the delay on a-similar ground. 
The representation in that case had 
received on December 3, 1971 


22, 1971. Affidavit was filed on behalf 
of the State Government that there 
were demonstrations by the State 
Government employees during the 
period from September 12 till the end 
of November 1971. It was observed by 
this Court that 

“even assuming that the above 
Statement is correct, it furnishes 
no reason for the delay in the 
disposal of the representation of the 
petitioner, as the dislocation of work 
was only from September 12 to end of 
November, 1971, whereas the represen- 
tation was received by the Government 
on December 3, 1971.” 
The detention of the detenu was held 
to be illegal and he was ordered to be 


a Set at liberty. Reliance in this con- 


text was placed upon the decision in 
the case of Jayanarayan Sukul v. State 
of West Bengal, (1970) 3 SCR 225 = 
(AIR 1970 SC 675) wherein this Court 
observed: 

"The fundamental right of the de- 
fenu to have his representation consi- 
dered by the appropriate Government 
would be rendered meaningless if the 
Government does not deal with the 
matter expeditiously but at its own 
sweet will and convenience.” 

5. In the light af the view we 
~ Rave’ taken in the matter regarding 
‘the delay in the disposal of the repre- 
sentation, it is not necessary to go into 
the others submissions of Mr. Harbans 
Singh. 
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6. We, therefore, accept the 
petition and direct that the petitioner 
be set at liberty. 

Petition accepted. 
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Index Note — (A) Civil Proce- 
dure Code (1908), O. 33, Rr. 6, 7; 
O. 11, R. 12—Applicability—Provisions 
of O. 11, R. 12 for discovery of docu- 


ments apply to proceedings under 


O. 33—Even in England discovery is 
granted in all but purely criminal pro- 
ceedings — AIR 1962 SC 941, Applied 
—Halsbury’s Laws of England Vol. 12 
p. 2, Rel. on. (Para 4) 

Index Note — (B) Civil Procedure 
Code (1908), O. 11, R. 12 — Discovery 
of documents — Order for discovery 
cannot be said to be without jurisdic- 
tion merely because it was passed on 
an application for discovery not specify- 
ing the documents sought to be dis- 
covered — Party seeking discovery 
can come to know of specific documents 
only when the other side files the affi- 
davit of documents in reply to the 
order of discovery. (Para 5) 

Index Note — (C) Civil Proce- 
dure Cede (1908), O. 11, R. 12 — 


Discovery of documents — “Relating 
to any matter in question” — Connota- 
tion. 


Index Note — (D) Civil Proce- 
dure Code (1908),. O. 11, R. 12 — 
Discovery of documents — Admissi-~- 
bility of document in evidence not 
necessary for discoverv. 


Brief Note (C) + (D) — The docu- 


‘ments sought to be discovered need not 


be admissible in evidence in the enquiry 
or proceedings. It is sufficient if the 
documents would be relevant for the 
purpose of throwing light on the matter 
in controversy. Every document 
which will throw any light on the case 
is a document relating to a matter in 
dispute in the proceedings, though it 
might not be admissible in evidence. 
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In other words, a document might be 
inadmissible in evidence yet it may 
contain information which may either 
directly or indirectly enable the party 
Seeking discovery. either to advance his 
,Case or damage the adversary’s case or 
which may lead to a trail of enquiry 
which may have either of these two 
consequences. The. word ‘document’ in 
this context includes anything that is 
written or printed, no matter what the 
_ Material may be upon which the writing 
or printing is inserted or imprinted. 
Held: In an application to sue in 
forma pauperis, discovery on affidavit 
of documents relating to the bank ac- 
counts of the applicant namely pass 
books, - cheque books, counterfoils etc. 
are certainly relevant to the inquiry of 
pauperism as they would be throwing 
light on the means of the applicant to 
pay the Court feés or otherwise. ; 
. (Para 6) 
Index Note — (E) Civil Proce- 
dure Code (1908), O. 33, Rr. 2 and 9 — 
Enquiry into pauperism — Not exclu- 
Sively a matter between the applicant 
and the State Government, | 


Brief Note — (E) — Under O. 33, 


Rule 9, it is open to the Court on the 
application of the defendant to dis- 
pauper the plaintiff on the grounds 
specified therein, one of them being that 
his means are such that he ought not to 
continue to sue as a pauper. An im- 
munity from a litigation unless the re- 
quisite Court fee is paid by the plain- 
tiff is a valuable right for the defendant, 
It follows therefrom as a corollary 
that the proceedings to establish that 
the applicant-plaintiff is a pauper, 
which will take away that immunity, 
is a proceeding in which the defendant 
is vitally interested. This is further 
borne out by Order 33, Rule 6 which 
confers the right on the opposite party 
to participate in the enquiry into the 
pauperism and adduce evidence to esta- 
blish that the applicant is not a pauper. 

i (Para 7) 

Index Note — (F) Civil Procedu 

Code (1908) S. 115—Revisional powers 
of High Court — Scope and extent. 


Brief Note (F)—The jurisdiction. of 
the High Court under S. 115 of C.P.C. 
is a limited one. The section is not 
. directed against conclusions of law or 
fact in which the question of jurisdic- 
tion is not involved. 

: Section 115 empowers’ the. High 
- Court to satisfy itself on three matters 
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(a) that the order of tħe subordinate 
court is within its jurisdiction; (b) that 
the case is one in which the Court 
ought to exercise jurisdiction; and (c} 
that in exercising jurisdiction the 
Court has not acted illegally, that is, in 
breach of some provision of law, or 
with material irregularity by commit- 
ting some error of procedure ‘in the 
course of the trial which is material in 
that it may have affected the ultimate 
decision. And if the High Court is 
Satisfied on these three matters it has 
no power to interfere because it dif- 
fers from the conclusions of the subor-= 
dinate court on questions of fact or 
law. A distinction must be drawn be- 
tween the errors committed by. subor-= 
dinate courts in deciding questions of 
law which have relation to, or are con- 
cerned with, questions of jurisdiction 
of the said court, and errors of law 
which have no such relation or connec-~ 
tion. An erroneous decision on a ques- 
tion of law reached by the subordinate 
court which has no relation to ques- 
tions of jurisdictions of that court, can- 
not be corrected by the High Court 
under S, 115. (1884) 11 Ind App 237; 
ATR 1917 PC 71, AIR 1949 PC 156, Ap- 
proved. AIR 1964 SC 1336: AIR 1964 
SC 1341; AIR 1966 SC 153 Rel. on. l 
l (Paras 8, 9) 
Index Note: — (G) Civil Procedure 
Code (1908) S. 115 — ‘Jurisdiction’? — 
The word is a verbal cast of many 
colours — Originally the word meanf 
‘the entitlement to enter upon the in- 
quiry in question’ — In this primitive 
sense, the difference between jurisdic~ 
tional error and error of law within 
‘Jurisdiction has been reduced almost to 
vanishing point. (1841) 1 Q.B. 66, 
(1969) 2 AC 147 Ref. (Para 10) 
Cases Referred: Chronological Paras 
(1969) 2 AC 147=(1969) 1 All ER 
208, Anisminic Ltd. v. Foreign 
Compensation Commission 
AIR 1966 SC-153=(1966) 1 SCR. 
102, Pandurang Dhondi v. Maruti 
Hari Jadhav 


ATR 1964 SC 1341 = (1964) 5 SCR 


157, Abbasbhai v. Gulamnabi 9 

AIR 1964 SC 1336=(1964) 3 SCR 
495, Manindra Land and Build- 
ing Corporation Ltd. v. Bhutnath 
Banerjee 

AIR 1962 SC 941=(1962) Supp 2 
SCR 675, Vijay Pratap Singh | 
v. Dukh Haran Nath Singh 4 

AIR 1949 PC 156=(1949) 76 Ind 
App: 67, N. S. Venkatagiri 


1972 
f Ayyangar v. Hindu Religious 
Endowments Board Madras > 8 
(ATR 1917 PC 71=44 Ind App 2ô1, 
Balakrishna Udayar v. Vasu- 
deva Aiyar 
(1884) 11 Ind App 237=ILR 11 Cal 
6 (PC), Rajah Amir Hassan . 
Khan v. Sheo Baksh Singh 8 
(1841) 1 QB 66=113 ER 1054, 
R. v. Bolton 10 


The following Judgment of th 
Court was delivered by i 


MATHEW, J.:— This appeal, by 
special leave, is from “he order of the 
High Court of Allahabad allowing an 
application for revision of orders pass- 
ed by the. Civil Judge, Saharanpur, 
directing discovery of documents by 
the respondent and dismissing an ap- 
plication by him for permission to sue 
in forma pauperis. 

2 The respondent filed a suit 
fin forma pauperis on April 29, 1962, 
against the appellant and his wife for 
recovery of damages to the tune of 
Rs. 7,48,000/- for malicious - prosecu- 
tion. Notice of the petition to sue in 
forma pauperis was given to the State 
Government and the appellant under 
Order 33,.Rule 6 of the Civil Proce- 
dure Code. Both the Sovernment and 
the appellant filed objections stating 
that the respondent is not a pauper. 
The appellant thereaf-er filed an ap- 
plication for discovery of documents 
from the respondent zor proving that 
the respondent is not a pauper. The 
Court passed an order on February 23, 
1970, directing the respondent to dis- 
cover on affidavit, the Jocuments relat- 
ing to the bank accounts of the respon~ 
dent, namely, pass books, cheque books, 
counterfoils, ete., fron. March 1, 1963, 
to the date of filing the affidavit of 
discovery, as also the documents in res- 
pect of the properties neld by him and 
the personal accounts maintained by 

j The respondent was to file the 
affidavit of discovery cn March 8, 1970. 
It was specifically stzted that no ex- 
tension of time will be allowed for 
filing the affidavit and that the dis- 
covery should be -made within the 
time. The respondent did not file the 
affidavit in pursuance to the order. On 
March :31, 1970, he moved an applica- 
tion stating that he wants to file a 
revision against the order dated Febru- 
ary 23, 1970, before the High Court 
and that two months’ time may be al- 
lowed for the purpose. The Court 
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rejected the application for time on 


April 4, 1970, on the ground that the 


application for permission to sue in 
forma pauperis was pending for the 
last seven years and that the respon~ 
dent had ample time for filing the revi- 
sion if he was diligent in the matter. 
The respondent’s counsel then moved 


. another application on the same day 


Stating that the respondent wants to 
adduce evidence and that since he had 
not come to Court in the expectation 
that his earlier application dated March 
31, 1970, for adjournment would be 
allowed, the case may be adjourned. 
This application was also rejected by 
the Court. And as counsel for the res- 
pondent reported no instruction and as 
there was no evidence to show that the 
respondent was a pauper, the Court dis- 
missed the application for permission 
to sue in forma pauperis and directed 
the respondent to pay the court fee 


. within 15 days. 


3. The respondent challenged 
the order directing discovery of docu- 
ments passed on February 23, 1970, and 
that dismissing his application for per- 
mission to sue in forma pauperis pass- 
ed on April 4, 1970, in revision before 
the High Court. 

The High Court held that since 
the proceedings under rules 6 and 7 of 
Order 33 are summary in character, the 
“sophisticated procedure” for discovery 
should not have been resorted to by the 
appellant, that the documents of 
which discovery was sought were 
not specified in the application of 
the appellant and, - therefore, the 
application for discovery was bad, 
that the enquiry under Rules 6 
and 7 of Order 33 was primarily a mat- 
ter between the respondent and the 
State Government and that the trial 
court should not have adopted the pro- 
cedure for discovery and inspection at 
the instance of a private party like the 
appellant. The Court further held that 
the trial Court acted with material ir- 
regularity as it did not consider the 
question of the necessity for discovery 
of the documents or the relevancy of 
the documents of which discovery was 
sought and also for the reason that, in 
ordering discovery of the documents 
relating to personal accounts, and pass 
books, it overlooked the right of the 
respondent to claim privilege. And as 
regards the order passed on April 4, 
1970, dismissing the application for 
permission to sue in forma pauperis. 
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after rejecting the application for ad- 


journment, the Court said. that the. 


trial Court betrayed an anxiety to get 
rid of an application to add to the 
figures of its disposal. The Court, 
therefore, set aside the order for dis- 


covery as well as the order dismissing . 


the application for permission to sue in 
forma pauperis. . 

The respondent submitted 
that the procedure for discovery of 
documents is not permissible in. pro- 
ceedings under Order 33 and that it ‘is 
not salutary to adopt the procedure 
even if permissible. In Vijay Pratap 
Singh v. Dukh Haran Nath Singh, 
(1962) Supp 2 SCR 675=(AIR 1962 SC 
941), this Court has held that “the suit 
commences from the moment an appli- 
cation for permission to sue in forma 
pauperis as required by Order 33 is 
presented”. If that be so, the provisions 
of Rule 12 of Order 11 relating to dis- 


covery would in terms apply to pro- - 


ceedings under Order 33. There is 
also no reason why, if the provisions of 
Order 1, rule 10 relating to additions 
of parties, of Order 9 dealing with ap- 
pearance of parties and consequence of 
non-appearance, and of Order 39 relat- 
ing to temporary injunctions would ap- 
ply to proceeding under Order 33, the 
provisions in Order 11 dealing with dis- 
covery of documents should not apply 
to such proceedings. In England, dis- 
covery is ordered in any ‘cause’ or 
‘matter’ in the Supreme Court to which 
the rules of the Supreme Court apply- 
And ‘cause’ includes any action, suit or 
other original proceeding between a 
plaintiff and defendant. Generally 
speaking, discovery is granted there in 
all proceedings except purely criminal 
proceedings, and civil proceedings 
where the action is brought merely to 
establish a forfeiture or enforce a 
penalty, Halsbury’s Laws of England, 
Vol, 12, p. 2.. There is no reason to 
hold, if costs could be saved, that it is 
not salutary to resort to the "procedure 
in proceedings under Order 33. 

5. We think that the High 
Court was wrong in holding that since 
the application for discovery did not 
specify the documents -sought to be 
discovered, the lower Court acted il- 
legally in the exercise of its jurisdic- 
tion in ordering discovery. Generally 
speaking, a party is entitled to inspec- 
tion of all documents which do not 
tħemselves constitute exclusively the 
other party’s evidence of his case or 
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ttle. If a party wants inspection of 
documents in the possession of the op- 
posite party, he cannot inspect them 
unless the other party -produces them.| . 
The party wanting inspection must, 
therefore, call upon the opposite party 
to produce the document. And how 
can a party do this unless he knows 
what documents are in the possession 
or power of the opposite party? In 
other words, unless the party seeking 
discovery knows what are the docu- 
ments in the possession or custody of 
the opposite party which would throw 
light upon the question in controversy, 
how is it possible for him to ask for 
discovery of specific documents? Order 
11; rule 12 provides: 


“12. Any party may, without fil- 

ing any affidavit, apply to the Court 
for an order directing any other party 
to any suit to make discovery on oath 
of the documents which are or have 
been in his possession or power, relat- 
ing to any matter in question therein. 
Cn the hearing of such application the 
Court may either refuse or adjourn the 
same, if satisfied that such discovery 
is not necessary or not necessary at 
that stage of the suit, or make such 
order, either generally or limited to 
certain classes of documents, as may, in 
its discretion, be thought fit: Provided 
that discovery shall not be ordered 
when and so far as the Court shall be 
of opinion that it is not mecessary 
either for disposing fairly of the suit 
or for saving costs”. 
When the Court makes an order >for 
discovery under the rule, the opposite 
party is bound to make an affidavit of 
documents and if he fails to do so, he 
will be subject to the penalties speci- 
fied in Rule 21 of Order 11. An affida- 
vit of documents shall set forth all the 
documents which are, or have been in 
his possession or power relating to the 
matter in question in the proceedings. 
And as to the documents which are 
not, but have been in his possession or 
power, he must state what has become 
of them and in whose possession they 
are, in order that- the opposite . party 
may be enabled to get production from 
the persons who have possession of 
them (see Form No. 5 in Appendix C 
of the Civil Proceduré Code). After he 
has disclosed the documents by. the 
affidavit, he may be required to pro- 
duce for inspection such of the docu- 
ments as he is in possession of and as 
are relevant. 
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6. The High Court was equally 
wrong in thinking that in passing the 
order for discovery, the trial Court 
acted illegally in the exercise of its 
jurisdiction as it deprived the respon- 
dent of his right to clazm privilege for 
non-production of his pass book: and 
personal accounts, because the stage 
for claiming privilege had not yet been 
reached. That would be reached only 
when the affidavit of discovery is 
made, Order 11, Rule 13 provides that 
every affidavit of documents should 
specify which of the documents there- 
in set forth the party objects to pro- 
duce for inspection of the opposite 
party together with the grounds of ob- 
jection. 


Nor do we think that the High 
Court was right in holding that the 
documents ordered to be discovered 
were not relevant to the inquiry. The 
documents sought to be discovered 
need not be admissible in evidence in 
the enquiry or proceedings. It is suffi- 
cient if the documents would be rele- 
vant for the purpose o? throwing light 
on the matter in. controversy. Every 
document which will throw any light 
on the case is a document relating to 
a matter in dispute in the proceedings, 
though it might not be admissible in 
evidence. In other words, a document 
might be inadmissible in evidence yet 
it may contain information which may 
either directly or indirectly enable the 
party seeking discovery either to ad- 
vance his case or damage the adver- 
sary’s case or which may lead to a 
trail of enquiry which may have either 
of these two consequences. The word 
: document’ in this context includes 
anything that is written or printed, no 
matter what the material may be upon 
which the writing or printing is inser- 
ted or imprinted. We think that the 
documents of which the discovery was 
sought, would throw light on the means 
of the respondent to pay court fee and 
hence relevant, l 


T. We venture to think that the 
High Court was labouring under a 
mistake when it said that the enquiry 
into the question whether the respon- 
dent was a pauper was exclusively a 
matter between him and the State 
Government and that the appellant was 
not interested in estaklishing that the 
respondent was not a pauper. Order 33, 
Rule 6 provides that if the Court does 
not reject the application: under R. 3, 
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the Court shall fix a day of which at 
least 10 days’ notice shall be given to 
the opposite party and the Government 
pleader for receiving such evidence as 
the applicant may adduce in proof of 
pauperism and for hearing any evi- 


dence in disproof thereof. Under O. 33, 


Rule 9, it is open to the Court on tħe 
application of the defendant to dispau- 
per the plaintiff on the grounds speci- 
fied therein, one of them being that 
his means are such that he ought not 
to continue to sue .as a pauper. An 
immunity from a litigation unless the 
requisite court fee is paid by the plan- 
tiff is a valuable right for the defen- 
dant. And does it not follow as a corol- 
lary that the proceedings to establish 
that the applicant-plaintiff is a pauper, 
which will take away that immunity, 
Is a proceeding in which the defendant 
is vitally interested? To what purpose 
does Order 33, Rule 6 confer the right 
on the opposite party to participate in 
the enquiry into the pauperism and ad- 
duce evidence to establish that the ap- 
plicant is not a pauper unless the op- 
posite party is interested in the ques- 
tion and entitled to avail himself of all 
the normal procedure to establish it? 
We can think of no reason why if the 
procedure for discovery is applicable 
to proceeding under Order 33, the ap- 
pellant should not be entitled to avail 
himself of it. 

We also do not think that there 
is any point in the criticism of 
the High Court that the order for dis- 
covery was vague. The first item in 
the order was in respect of the docu- 
ments relating to the bank accounts of 
the respondent from March 1, 1963, to 
the date of the affidavit. The second 
item related to documents in respect of 
the immovable properties held by him 
during the same period and the third 
item was in respect of documents relat- 
ing to the personal accounts maintain-. 
ed by him for the same period. The 
order was as specific as it could be. 


8. Counsel for the appellant 
contended that even if the order for 
discovery of documents was bad in law, 
the High Court was not justified in 
interfering with it. And as regards the 
order dated April 4, 1970, dismissing 
the application for permission to sue in 
forma pauperis -after rejecting the ap- 
plication for time, he said, the High 
Court was really interfering with the 


‘discretion of the trial Court in the mat- 
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leer of adjournment. The jurisdiction of 
the High Court under Section 115 
of the C.P.C. is a limited one. As long 
ago as 1884, in Rajah Amir Hassan 
Khan v. Sheo Baksh Singh, (1884) 11 
Ind App 237 (PC), the Privy Council 
made the following observation on 
S. 622 of the former Code of Civil Pro- 
cedure, which was replaced by S. 115 
of the Code of 1908: 


“The question then is, did the judges 
of the lower Courts in this case, in 
the exercise of their jurisdiction, act 
illegally or with material irregularity. 
It appears that they had perfect juris- 
diction to decide the question which 
was before them, and they did decide 
it. Whether they decided rightly or 
wrongly, they had jurisdiction to decide 
the case; and even if they decided 


wrongly, they did not exercise their 


jurisdiction illegally or with material 
irregularity.” 

In Balakrishna Udayar v. Vasudeva 
Aiyar, 44 Ind App 261=(AIR 1917 PC 
71), the Board observed: 


“It will be observed that the sec- 
tion applies to jurisdiction alone, the 
irregular exercise or non-exercise of it, 
or the illegal assumption of it. The sec- 
tion is not directed against conclusions 
of law or fact in which the question of 
jurisdiction is not involved.” 


: In N. S. Venkatagiri Ayyangar v. Hindu 
Religious Endowments Board; Madras, 
(1949) 76 Ind App 67=(AIR 1949 PC 
156); the Judicial Committee said that 
section 115 empowers the High Court 
to satisfy itself on three matters, (a) 
that the order of the subordinate court 
is within its jurisdiction: (b) that the 
case is one in which the Court ought to 
exercise jurisdiction; and (c) that in 
exercising jurisdiction the Court has not 
acted illegally, that is, in breach of 
some provision of law, or with mate- 
rial irregularity, that is, by committing 
some error of procedure in the course 
of the trial which is material in that it 
may have affected the ultimate deci- 
Sion. And if the High Court is satisfi- 
ed on those three matters, it has no 
power to interfere because it differs 
from the conclusions of the subordinate 
court on questions of fact or law. 


9. This Court, in Manindra 
Land and Building Corporation Ltd. v. 
Bhutnath Banerjee, AIR 1964 SC 1336 


and Abbasbhai v. Gulamnabi, AIR 1964. 


SC 1341 has held that a distinction 
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must be drawn between the errors 
committed by subordinate courts in 
deciding questions of law which have 
relation to, or are concerned with, 
questions of jurisdiction of the said 
Court, and errors of law which have 
no such relation or connection. In 
Pandurang Dhondi v. Maruti Hari 
Jadhav, (1966) 1 SCR’ 102 = (AIR 
1966 SC 153), this Court said: 


“The provisions of S. 115 of the 
Code have been examined by judicial 
decisions on several occasions. While 
exercising its jurisdiction under S. 115, 
it is not competent to the High Court 
to correct errors of fact however gross 
they may be, or even errors of law, 
unless the said errors have relation to 
the jurisdiction of the Court to try the 
dispute itself. As clauses (a) (b) and 
(c) of S. 115 indicate, it is only in cases 
where the subordinate Court has exer- 
cised a jurisdiction not vested in it by 
law, or has failed to exercise a juris- 
Ciction so vested, or has acted in the 
exercise of its jurisdiction illegally or 
with material irregularity that the 
Tevisional jurisdiction of the High. 
Court can be propérly invoked. It is 
conceivable that points of law. may 
arise in proceedings instituted before 
subordinate courts which are related to 
questions of jurisdiction. It is well set- 
tled that a plea of limitation or a plea 
cf res judicata is a plea of law which 
concerns the jurisdiction of the court 
which tries the proceedings. A finding 
cn these pleas in favour of the party 
raising them would oust the jurisdic- 
fion of the court and so an erroneous 
decision on these pleas can be said to . 
be concerned with questions of juris- ` 
diction which fall within the purview 
of S. 115 of the Code. But an errone- 
cus decision on a question of law 
reached by the subordinate court which 
has no relation to questions of jurisdic- 
tions of that court, cannot be corrected 
by the High Court under S: 115.” 


10. The word “jurisdiction” is 
a verbal cast of many colours. Juris- 
ciction originally seems to have -had the 
meaning which Lord Baid ascribed to 
it in Anisminic.Ltd. v. Foreign Com- 
pensation Commission (1969) 2 AC 147, 
namely, the entitlement “to enter upon 
the enquiry in question”. If there was 
an entitlement to enter upon an inquiry 
into the question, then any subsequent 
error could only be regarded as an 
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error within the jurisdiction. The best 
known formulation of his theory is 
that made by Lord Denman in R. v. 


` Bolton (1841) 1 QB 66. He- said that 


the question of jurisdiction is deter- 
minable at the commencement, not at 
fhe conclusion of the enquiry. In 
Anisminde Ltd., (1969) 2 AC 147 Lord 


Reid said: 


“But there are many cases where, 
although the tribunal had jurisdiction 
to enter on the enquiry, it has done or 
failed to do something in the course of 
the enquiry which is of such a nature 
that its decision is a nullity. It may 
have given its decision in bad faith. It 


may have made a decis‘on which it had . 


no power to make. It may have failed 
in the course of the enquiry to comply 
with the requirements of natural jus- 
tice. It may in perfect good faith have 
misconstrued the provisions giving it 
power to act so that-it failed to deal 
with the question remitted to it and 
decided some question which was not 
remitted to it. It may have refused to 
take into account something which it 


- was required to take into account. Or 


it may have based its decision on some 
matter which, under th2 provisions set- 
ting it up, it had no right to take into 
account. I do not intend this list to be 
exhaustive.” 

In the same case, Lord Pearce said: - 

“Lack of jurisdiction may arise in 
various ways.’ There may be an ab- 
sence of those formalities or things 
which are conditions precedent to the 
tribunal having any jurisdiction to 
embark on an enquiry. Or the tribunal 
may at the end make an order that it 
has no jurisdiction to make. Or in the 
intervening stage while engaged on a 
proper enquiry, the tribunal may de- 
part from the rules of natural justice; 
or it may ask itself the wrong questions; 
or it may take into account matters 
which it was not direzted to take into 
account. Thereby it would step outside 
its jurisdiction. It weuld turn its in- 
quiry into something. not directed by 
Parliament and fail to make the inquiry 
which the Parliament did direct, Any 
of these things would cause its purport- 
ed decision to be a nullity.” 

11. The dicta of the majority 
of the House of Lords, in the above 
case would show the extent to which 
‘Iack’ and ‘excess’ of jurisdiction have 
been assimilated or, in other words, the 
extent to which we have moved away 
from the traditional concept of “juris- 
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diction”. The effect of the dicta in 
that case is to reduce the difference 
between jurisdictional error and error 
of law within jurisdiction almost ta 
vanishing point. The practical effect of 
the decision is that any error of law 
can be reckoned as jurisdictional. This 
comes perilously close’to saying that 
there i is jurisdiction if the decision is 
right in law but none if it is wrong. 
Almost any misconstruction of a 
statute can be represented as “basing 
their decision on a matter with which 
they have noright to deal”, “imposing 
an unwarranted condition” or “address- 
ing themselves to a wrong, question”. 
The majority opinion in the case leaves 
a Court or Tribunal with virtually no 
margin of legal error. Whether there 
is excess of jurisdiction or merely error 
within jurisdiction can be determined 
only by construing the empowering 
statute, which will give little guidance. 
It is really a question of how much 
latitude the Court is prepared to allow. 
In the end it can only be a value judg- 
ment (See H. W. R. Wade, “Constitu- 
tional and Administrative Aspects of 
the Anismenic case”, Law Quarterly 
Review, Vol. 85, 1969, P. 198). Why is 
it that a wrong decision on a question of 
limitation or res judicata was treated 
as a jurisdictional error and liable to 
be interfered with in revision? It is 
a bit difficult to understand how an 
erroneous decision on a question of 
limitation or res judicata would oust 
the jurisdiction of the Court in the 
primitive sense of the term and render 
the decision or a decree embodying the 
decision a nullity liable to collateral 
attack. The reason can only be that 
the error of law was considered as vital 
by the Court. And there is no yardstick 
to determine the magnitude of the error 
other than the opinion of the Court. 
12. The trial Court had juris- 
diction to pass the order for discovery. 
Even if lack of jurisdiction is assumed 
to result from every material error of 
law — even an error of law within the 
jurisdiction in the primitive sense of 
the term—we do not think the order 
was vitiated by any error of law. The 
rejection of the application for time 
and the consequent dismissal of the peti- 
tion for permission to sue in forma 
pauperis can hardly be said to sound in 
jurisdictional error even in its extended ’ 
sense as already explained. We are also 
not satisfied that the refusal to adjourn 
occasioned any failure of natural jus-_ 
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tice so as to render the order a nullity. 
Nor is there anything to show that in 
rejecting the application for time. the 
Court (acted) illegally or with material 
irregularity in the exercise of its juris- 
diction. 

13. We would, therefore, set aside 
the order of the High Court and allow 
the appeal but in the circumstances 
make no order as to costs. This order 
will not in any way affect the validity 
of the order passed by the High Court 
on August 26, 1971, directing the res- 
pondent to delete the name of the wife 
of the appellant from the array of 
parties. - 

Appeal allowed. 


AIR 1972 SUPREME COURT 2386 
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P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


. Mohd. Munna & others, Petitioners 
v. State of West Bengal, Respondent. 


Writ Petn. Nos. 231, 284-286, 328- 
he 305, 310 & 312 of 1971, D/- 7-12- 
71. 


Index Note—(A) W.B. (Prevention 
of Violent Activities) Act (President’s 
Act 19 of 1970), S. 12 — Action upon 
report of Advisory Board—Limitation. 


Brief Note (A). Where the manda- 
tory provisions of the Act with regard 
to detention were duly-observed except 
that the confirmation and continuation 
of the detention order under section 12 
was not made within 3 months from 
the date of detention, further detention 
became illegal. AIR 1972 SC 1924, Ref. 
| (Para 12) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1924=W.P. No. 218 of 

1971, D/- 7-12-1971, Deb Sadhan 
Roy v. State of West Bengal 1 


The Judgment of the Court w 
delivered by 


P. JAGANMOHAN REDDY, J.:— 
These are petitions under Article 32 
challenging the detention made under 
the West Bengal (Prevention of Vio- 
lent Activities) Act 1970 (hereinafter 
called the Act). In these Writ Petitions 
the opinion of the Advisory Board has 
been confirmed by the State Govern- 


- ment on respective dates, which are be- 


yond 3 months from the date of arrest 
of the petitioners. We have in the judg- 
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ALR, 


ment pronounced in Writ Petition No. 
218 of 71 = (reported in AIR 1972 
SC . 1924) held thatthe confirmation 
and communication by the Government 
of the order of detention beyond 3 
months makes the detention illegal. 
Mr. P. K. Chatterjee who appeared for 
the State of West Bengal brought to 
our notice that President has promul= 
gated emergency and wanted time ta 
examine that order when these matters 
came up for hearing yesterday, the 
5th December, 1971. They were 
adjourned till today for facilitating 
him to produce the order, He has re- 
ported that he has not been able to get 
any definite information whether Art- 
cles 21 and 22 have been suspended by 
the President under Article 359. We 
are now informed by the Registrar that 
no such order has been made. We are, 
therefore, free to consider these cases: 


W. P. No. 231 of 1971. 


2; The order of detention in this 
case was made on 11-1-71, on which date 
the State Government was also in- 
formed. The detenu was arrested on 
17-1-71 and served with the orders of 
detention and the grounds therefor. 
The State Government approved the 
detention order on 19-1-71 and on the 
same day made a report to the Central 
Government. The case was placed be= 
fore the Advisory Board on 15-2-71 
Two representations were made by the 
detenu on 4-2-71 and 13-2-71. These 
representations were considered by the 
State Government and rejected on 
€-3-71. The Advisory Board gave its 
cpinion on 27-3-71 and the detention 
crder was confirmed by the State 
Government on 4-8-71. 


W. P. No. 284 of 1971. 


3. The order of detention in 
this case was made on 2-4-71, on which 
date the State Government was alsa 
informed. The detenu was arrested 
on 8-4-71, on which date the orders of 
detention and the grounds therefor 
were also served on the detenu. A re= 
port was made to the State Govern-= 
ment on 2-4-71 and the State Govern= 
ment approved that order on 10-4-71. 
On the same day it sent a report to 
the central Government. The case 
was placed before the Board on 7-5-71. 
Before that a representation was re- 
ceived on 23-4-71, which was consider- 
ed by the Government and rejected 
an 8-6-71. The Advisory Board's 
opinion was given on 14-6-71 which 
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was confirmed by the State Govern- 
ment on 21-8-71. 

W. P. No. 285 of 1971. 

4. The detention order in this 
case was made on 26-12-70 and on the 
same day communicated to the State 
Government, which approved of it on 
4-1-71. On the same day a report was 
made by the State Government to the 
Central Government. Two representa- 
tons were received on 11-1-71 and 
1-2-71. These were considered: by the 
State Government on 21-1-71 and 
9-2-71, and rejected. On 25-1-71 the 
case was placed before the Advisory 
Board which gave its opinion on 12-2- 
71, The order of detention was con- 
firmed on 30-7-71. 

W., P. No. 286 of 1971. : 

5. The order of detention in this 
case was made on 14-2-71 and on the 
same day it was reported to the State 
Government, which approved of it on 
95-92-71. The petitioner was arrested 
on 17-2-71, on which cate the orders 
of detention and grounds therefor 
were also served on the detenu. A 
report was also made to the Central 
Government on 25-2-71. A representa- 
tion was received on 11-3-71. which 
was considered and rejected by the 
State Government on 8-4-71. On 18-3- 
71 the case.was placed before the Ad- 
visory Board, which gave its opinion 
on 23-4-71. The detention order was 
confirmed by the State Government on 
‘10-8-71. 

W. P. No. 328 of 1971. . 

6. © The order of detention in 
this case was made on 15-4-71 and sent 
fo the Government for approval on the 
same day and the Government approv- 
ed of it on 26-4-71, and made a report 
on the same day to the Central Govern- 
ment. The detenu was arrested on 
9291-4-71, on which date the order and 
the grounds of detention were served 


-on him. He made a representation which 


was received on 17-5-71. The Govern- 
ment considered this representation 
and rejected it on 20-5-71. The case 
was placed: before the Advisory Board 
on 20-5-71 and the Board gave its opin- 
fon on 28-6-71 which was confirmed by 
the State Government on 2-9-71. 
W. P. 329 of 1971. l 

T. The order cf detention in 
this case was made on 29-1-71 and sent 


= fo the State Government for approval 


on the same day. The State Govern- 
ment approved of the order. on 9-2-71 


Mohd. Munna v. State of W. B. 


- confirmed by the 
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and made a report to the Central 
Government in respect thereof on the 
same day. The detenu was arrested 
on 25-3-71. It does not appear that he 
made any representation. The case 
was placed before the Advisory Board 
on 21-4-71, and the Board gave its 
opinion that there was sufficient cause 
for detention on 31-5-71 which was 
State Government 
on 2-8-71. 
W. P. No. 330 of 1971- 


8. The order of detention was 
made in this case on 5-1-71 and sent to 
the Government on the same day for 
approval. The State Govt. approved of 


_ iton 14-1-71 and made a report to the 


Central Government on the same day, 
The detenu was arrested on 28-5-71 
on which date he was served with the 
order of detention and the grounds of 
detention. He madea representation: 
which was received on 1-7-71. This 
was considered and rejected on 31-7-71. 
The State Government placed the case 
before the Advisory Board on 26-6-71 
and the Advisory Board gave its opin- 
ion that there was sufficient cause for 
detention on 4-8-71, which was confirm- 
ed by the State Government on 3-9-71. 
W. P. 305 of 1971. 


9. The order of detention in 
this case was made on 13-4-71 and com- 


' municated to the State Government 


on the same day. It was approved by 
the State Government on 24-4-71. The 
case was placed before the Advisory 
Board on 22-5-71 and the opinion of 
the Board that there was sufficient 
cause was sent to the Government on 
99-6-71. The detenu was arrested on 
23-4-71 on which date the grounds and 
the order of detention were also serv- 
ed on him. The Government confirm- 
ed the detention order on 7-9-71. 


W. P. No. 310 of 1971. 


10. The order of detention in 
this -case was made on 25-3-71 and 
approved by the State Government 
on 3-4-71. The detenu was arrested 
on 26-3-71 when the order of detention 
and the grounds. therefor were also 
served on him. A representation was 
made by the petitioner on 3-4-71 which 
was dismissed by the State Govern- 
ment on 22-4-71. The case was placed 
before the Advisory Board on 24-4-71 
and the Board submitted its opinion 
that there was sufficient cause for de- 
tention on 2-6-71. The order of de- 
tention was confirmed on 23-8-1971. 
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W. P. No. 312 of 1971. 

11. The detention order in this 
case was passed on 4-1-71 and the 
Government approved of the same on 
12-1-71. The detenu was arrested on 
8-1-71 . and served with the order 
and the grounds therefor on the same 
day. His representation was rejected 
on 20-2-71. The case was placed þe- 
fore the Advisory Board on 4-2-71 and 
the report of the Board that in its opin- 
ion there was sufficient cause for his de- 
tention was-sent to the Government on 
13-3-71. The detention order was con- 
a by the State Government on 

-8-71. 


12. Tt will be seen from the 
facts stated above that in all those 
Writ Petitions the mandatory provi- 
sions of the Act with regard to detention 
have been duly observed except: that 
confirmation and continuation of the 
detention order under Section 12 has 
not been made within 3 months from 
the date of detention. In this view 
the further detention becomes illegal 
and accordingly the Petitions are allow- 
ed and the petitioners are directed to 
be released forthwith. 

Petitions allowed. 





. W 
AIR 1972 SUPREME COURT 2388 - 


(V 59 C 454) 


P. JAGANMOHAN REDDY AND 
D. G. PALEKAR, JJ. 


Tarak Nath Chakraborty, Peti- 
tioner v. State of West Bengal, Res- 
pondent, 

‘Writ Petn. No. 376 of 1971, D/- 
7-12-1971. 

W. B. (Prevention of Violent Acti- 
vities) Act (1970), S. 11 — Powers of 
Advisory Board — Jurisdiction of 
Supreme Court to examine veracity 
of allegations in grounds of detention 
— (X-Ref.:— Constitution of India, 
Art. 32) 

A detenu can place all the material 
in respect of his detention before the 
Advisory Board and ‘it is for the Board 
to determine the sufficiency or other- 
wise of the justification for his deten- 
tion. The Board’s opinion is based 
on the material placed before them by 
him as well as by the State Govern- 
ment, and the opinion expressed by 
them is arrived at after hearing the 
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detenu, if he so chooses to be heard, 
In Petition under Article 39 by the de= 
tenu the Supreme Court is not justifi-~ 
ed in examining the veracity or other~ 
wise of the allegations in grounds of 
detention. (Para 3) 

The following Judgment of the 
Court was delivered by 

_ P. JAGANMOHAN REDDY, J.: 

This petition under Article 32 chal- 
lenges the validity of the detention 
under the West Bengal (Prevention of 
Violent Activities) Act 1970 (herein= 
after called the Act). 


The District Magistrate, 


De 
Malda by an order dated 26-5-71 


-directed the detention of the petitioner, 


Accordingly, he was arrested on 27-5= 
71 and served with the order of deten-= 
tion and the grounds thereof on the 
Same day. He made a representation 
on 1-7-71, after the case was already 
placed before the Board on 26-6-71. 
This representation was considered and 
rejected by the Government on 31-7-71. 
Thereafter the Advisory Board sent. a 
report to the Government that in its 
Opinion there was sufficient cause for 
detention. The detention order and the 
continuance of detention was confirm- 
ed on 25-8-71 by the State Government. 
It will appear from the above dates 
that all the mandatory provisions re- 
quired tobe complied with both 
under Clause 22 (4) as well as the Tes 
levant provisions of the Act: have been 
complied with. The only question for 
consideration is whether the grounds 
On which the petitioner has been de- 
tained are _ vague and irrelevant. We 
may €xamine these grounds which are 
as follows: 

1. That on 16-2-71 evening you with: 
your associates threw three bombs to 
=xplode aiming at Bishnulal Ghosh 
Dastidar, a clerk of Irrigation Depart- 
ment at his quarters at Ramnagar 
Irrigation Colony under Englishbazar 
P. S. Dist. Malda. The missile missed 
the traget hitting the staircase, veran- 
dah and door of the quarters and Shri 
Ghosh Dastidar was narrowly escaped. 


2. That on 2-3-71 evening during 
prayer when the pupils, students and 
outsiders were in meditation at Ram 
Krishna Mission in Englishbazar town, 
Dist. Malda you with your associates 
entered into the Asram Office, destroy- 
ed photos of Sarda Ma and Swami 
Paramananda and also office articles, 
You also threw a bomb upon the altar of 
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prayer which exploded but Iuckily 


caused no damage or injury. 


Be The petitioner in his petition 
has stated in respect of the first ground 
that at the time he is alleged to have 
committed the act, for which he has 
been detained, he was in the house of 
his private tutor Sri Birendra Kumar 
Chakraborty. In respect of the second 
ground that on 2-3-71 he had gone to the 
Ram Krishna Mission to throw a bomb 
ít is his case that from 25-2-71 to 10-3-71 
he had been bed ridden with typhoid. 
If these facts are proved his detention 
cannot be justified kut we are not 
under the Act called upon to examine 
the veracity or otherw'se of the allega- 
tions. He could best place all the 
material in respect of his detention be- 
fore the Advisory Board and it is 
for the Board to determine the suffi- 
ciency or otherwise of the justification 
for his detention. 'Tke Board’s opin- 
ion is based on the material placed be- 
fore them by the petitioner as well as 
by the State Government, and the opin- 
ion expressed by th2m is arrived at 
after hearing the petitioner, if he so 
choses to be heard. In any case the 
State of West Bengal in the .affidavit 
by the Deputy Secretary has denied 
the allegations made by the petitioner 
and controverted the fact that he was 
not present onthe respective dates, 
which are mentioned in grounds 1 and 
9. The grounds themselves are rele- 
vant to the preventicn of disturbance 
of public order, and under the defini- 
tion given in sub-section (2) of Sec- 
tion 3 of the Act the acts alleged 
against the detenu are covered by the 
expression ‘prejudicial to the mainten- 
ance of public order.’ 

4. In this view the petition is 
dismissed. 
Petition dismissed. 
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Sitaram Jaiswal and another, Ap- 
pellants v. Rai Amarnéeth Agarwala and 
others, Respondents. ` 
Civil Appeal No. 1764 of 1969, D/- 
22-11-1971. 
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1972 Sitaram Jaiswal v, R. A. Agarwala (Grover J.) [Prs. 1-2] S$. C. 2389: 


_ Tenancy Laws — U. P. Tenancy 
Act (17: of 1939), S. 172 — Suit for 
ejectment is clearly maintainable 
where the land which was let out for 
an agricultural purpose is used by tha 
tenant for different purpose e.g. con~ 
Struction of building on it to house 
a bank, (Para 6) 


_ The Judgment of the Court was 
delivered by . 


GROVER, J. »— This is an- appeal 
by special leave from a judgment of 
the Allahabad High Court dismissing 
a second appeal affirming the decree 
granted by the first appellate Court. 


2. The facts may be stated. Al 
suit was filed under Section 172 of the 
U. P. Tenancy Act 1939, hereinafter 
called the ‘Act’, by the plaintiff against 
four defendants for ejectment. If 
was alleged in the plaint that 
defendants 3 and 4 were pre- 
viously the original tenants of the 
plots in dispute which were situate 
within the limits of the town area of 
Phulpur in the district of Allahabad. 
The original tenants relinquished their 
tenancy rights and gave up possession, 
After this a patta for agricultural pur- 
poses was executed in the year 1368 
Fasli in favour of defendants 1 and 2 
whereunder they got rights of agricul- 
tural tenants. Defendants 1 and 2 in 
violation of the provisions of the patta 
and the Act constructed a building 
on the plots in dispute and let that out 
to the State Bank of India, Phulpur. 
It was alleged that for the aforesaid 
reason the tenants namely defendants 
l and 2 were liable-to be ejected. Defen- 


- dants 3 and 4 were impleaded as pro 


forma defendants; In the written state- 
ment it was pleaded, inter alia, by: de- 
fendants 1 and 2 that the building 
had been constructed by them with 
the sanction of the District Collector 
on April 4, 1960 when the Collector 
was the Receiver of the Phulpur Estate 
in which the demised plot was situate. 
The suit was dismissed by the Judicial 
Officer (City) Allahabad on the ground 
that the Collector who was acting as 
Receiver of the disputed land had 
given his consent for the construction 
of the building by the defendants which 
amounted to consent by the land- 
holder for an improvement within Sec- 
tion 65 of the Act. The Additional 
Civil Judge on appeal, however, held 


~ 
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tħat there was nothing on the record 
to show that the Collector gave his per- 


mission in his capacity as Receiver for- 


construction of the building. The ap- 
peal was allowed by him and the suit 
for ejectment was decreed, 


3. The following points were 
agitated before the High Court on be- 
half of the defendant-appellants: 


1. The suit was liable to be dismis- 
sed because the disputed plots were no 
longer agricultural land having been 
demarcated as non-agricultural area 
under Section 3 of the U. P. Urban 
Area Zamindari Abolition and Land 
Reforms Act. 


2. The lease was not confined to 
agricultural purposes only. 


3. The Collector had given his 
sanction for the construction of the 
building for the State Bank. 


On the first point the High Court held 
that the provisions of the aforesaid 
Land Reforms Act did not affect the 
suit. The lease was found to have 
been given for agricultural purposes. 
The letters on which the defendants re- 
lied for the purpose of showing the 
permission of the Collector could not be 
construed in such a way as to infer any 
Sanction or permission having been 
granted by him to construct the build- 
ing for the purpose of a bank. The 
building was also not constructed for 


the purpose for which the plots had. 


been let. 


Oo Å By an order made on 
September 25, 1970 we called for a 
report on the question whether the 
notification issued by the U. P. Govern- 
ment dated July 25, 1964 applied to 
the land in dispute. If the notification 
was applicable then it would have 
been necessary to determine whether 
the suit was liable to abate under S. 5(2) 
of the U. P. Consolidation of Holdings 
Act 1954 as amended by U. P. Act 21 
of 1966. As the parties were in dis- 
pute on the question whether the noti- 
fication applied we called for a finding 
from the High Court in the matter. 
This course had to be adopted as a 
point had been raised about the suit 
having abated by virtue of the afore- 
said notification. The High Court sub- 
mitted a report dated January 4, 1971 
expressing the opinion that the notifi- 
cation in question did not apply to the 
land in dispute. That conclusion was 
not challenged before us. 


A.L R. 

5. The only question which 
survives is whether the permission of 
the Collector had been obtained in his 
capacity as Receiver for constructing 
the building which was subsequently 
leased out to the State Bank of India 
by the contesting defendants. Our at- 
tention has been invited to a letter 
dated January 30, 1960 from the Dis- 
trict Magistrate, Allahabad to the 
Agent, State Bank of India. This letter 
may be reproduced: 


“With reference to your letter 
dated 30-1-60, I confirm that in view 
of the fact that you propose to get a 
building constructed according to your 
specification and also to the fact that 
you have already taken a building of 
similar specification on Rs, 400/- per 
month in Naini, the rent of Rs. 250/- 
per month and Rs. 350/- per month 
mentioned in your letter under reply, 
is reasonable. I also confirm that the 
sttes are suitable.” ` 
Another document on which reliance 
was placed is the memorandum dated 
september 11, 1961 issued by Mr. B. K. 
Chatterjee, Agent, State Bank of India, 
Allahabad. In this memorandum it 
was stated that from certain letters it 
was apparent that the Collector had 
given his consent to the construction of 
the bank building on the plots concern- 
ed. It was further mentioned that in 
the course of the interview which he 
had with the Collector on January 30, 
1960 the Collector had made the entire 
position clear and “the question of 
obtaining the land for agricultural pur- 
poses did not at all arise.” Another let- 
ter was sent by the Agent of the State 
Bank of India, Allahabad, to the defen- 
dants confirming that the proposed site 


' fcr the branch of the State Bank at 


PAulpur had been approved by the 
Collector. Now all these letters do not 
establish that the Collector had given 
any permission in his capacity as 
Receiver of the Phulpur Estate. What 
appears to have happened is that his 
approval was sought by the Agent, 
State Bank for having a building for 
the branch of that bank in the area in 
dispute. Neither the Collector nor the 
Azent of the State Bank was examined 
to show that what was intended was 
the consent or permission of the Col- 
lector as Receiver of the Estate. On 
this point there is also a finding of fact 
of the first appellate court that the 
Collector never gave his consent or per- 
mission in his capacity as Receiver. 


1972 . 


That finding was binding on the High 
Court and the High Court also did not 
come to any different conclusion. We 
. do not find any force or substance in 
the peer addressed to us on this 
point. 


6 Mr. A. K. Sen has referred- 


to S. 65 of the Act and has pointed out 
that the written consent of the land- 
holder is required only if the matter 
falls within clauses (d) and (e) of Sec- 
tion 3 (8) of the Act. It .is apparent 
that the building of a house for a bank 
could not fall within taese clauses, No 
_ consent was, therefore, necessary in 
terms of S. 65. The case, however, as 
pleaded and sought tc be proved on 
behalf of the defendants in the courts 
below throughout was based on the 
assumption that a wricten consent of 
the land owner would have been suffi- 
cient compliance with the provisions of 
the Act for non-suiting the plaintiff. 
We do not consider that Mr. Sen can 
derive any help from the provisions of 
S. 65 read with cls. (d) and (e) of Sec- 
tion 3 (8). On his own contention even 
a written consent would have been of 
no avail to the defendants. Section 172 
which relates to ejectment provides, 
inter alia, that a` tenant shall be liable 
to ejectment on the ground of any act 
or omission detrimental to the land in 
that holding, or inconsistent with the 
purpose for which it was let. -In.the 
present case it is obvious and it has 
been so found by the appellate court 
and the High Court. tkat the land had 
been let for an agricultural purpose 
and the defendants had sought to use 
it for a totally differen; purpose, name- 
ly, construction of a building to house 
a bank. Such a purpose was clearly 
inconsistent with the purpose for which 
it was let. Under S. 172, therefore, the 
suit for ejectment was clearly main- 
tainable. 


T. For all the above reasons we 
find no merit in this appeal which is 
dismissed with costs. 


Appeal dismissed. 
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AIR 1972 SUPREME COURT 2391 
(V 59 C 456) 


(From: Caleutta)* 


S. M. SIKRI, C. J. A. N. RAY AND 
: D. G. PALEKAR, JJ. 


Girija Prasad Paul, Appellant v. 
The Corporation of Calcutta and others, 
Respondents. 


Civil Appeal No. 1160 of 1967, Dj- 
18-8-1971. 


(A) West Bengal Non-Agricultural 
Tenancy Act (20 of 1949), S. 7—Sub- 
lessee claiming protection of his te 
nancy rights under S. 7 after termina- 
tion of lease of his lessor — Land be< 
longing to Municipal Corporation to 
which provisions of Act did not apply 
— Plaintiff, held, was not entitled to © 
protection. (Para 10) 


(B) West Bengal Non-Agricultural 
Tenancy Act (20 of 1949), S. 85—Pro- 
visions of S. 85 apply to all lands vest 
ed in a Municipal Corporation irrespec- 
tive of whether those lands are within 
or outside municipal limits of the Cor- 
poration. (Para 11) 


(C) Constitution of India, Art, 136 
— New Plea. (X-Ref: West Bengal Es- 
tates Acquisition Act (1 of 1954), S.6 
(1) (h).) 


Suit by sub-tenant for declaration 
that he cannot be evicted in pursuance 
of the decree passed: against tenant — 
Plea that he is entitled to protection 
under the West Bengal Estates Acquisi- 
tion Act (1 of 1954) ‘neither pleaded 
nor taken before lower Courts. It can- 
not be taken first time in appeal by 
Special leave to Supreme Court. 
Assuming that he was a tenant under 
the State by virtue of provisions of 
West Bengal Estates Acquisition Act, 
he could not claim protection from 
being evicted by Municipal Corpora- 
tion. (Para 11) 


Mr. P. Chatterjee, Sr.. Advocate, 
(Mr. S. N. Mukherjee, Advocate with 
him) for Appellant. Mr, Niren De. 
Attorney-General for India, (M/s. A. N. 
Sinha, Sukumar Ghose, Sushil Kumar 
Mukherjee and Sunil Kumar Basu, 
Advocates with him) (for No. 1). and 
Mr. D. N. Mukherjee, Advocate (for 
Nos. 3 and 5) for Respondents. 


*(A. F. A. D. No. 1918 of 1965, D/- 9- 
9-1966 — Cal.) 
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The Judgment of the Court was 
delivered by . 


PALEKAR, J.:— This is an appeal 


by special leave against the judgment | 


and decree of the High Court of Cal- 
cutta in Second Appeal No, 1918 of 
1965 by which the appellant-plaintiff’s 
title Suit No. 185 of 1958 was dismiss- 
ed. The suit was for a declaration that 
the compromise decree in title Suit 
No. 78 of 1947, obtained by the Cor- 
poration of Calcutta (hereinafter re- 
ferred to as “the Corporation”), de- 
fendant 1, against the Banerjees, who 
were defendants 2 to 5, was a fraudu- 
lent and collusive decree not binding 
on the plaintiff, that the plaintiff had 
continued to be a tenant of the suit 
-= property, and for further relief that 
the Corporation should be restrained 
permanently from executing that decree 
against the plaintiff. There was one 
more defendant to the suit viz., Messrs 
Reliance Development and Engineer- 
ing Ltd., a public limited company, of 
which the plaintiff at all material times 
was the Managing Agent and Director. 
No relief was claimed against this Com- 
pany which was defendant No. 6. The 
Suit was dismissed by the learned Mun- 
sif at Serampore, District Hooghly, in 
whose Court the suit had been filed. 
On appeal, the learned Additional Dis- 
trict Judge of Hooghly set aside the 
fludgment and decree of the learned 
Munsif and decreed the plaintiff’s suit. 
In Second Appeal, the High Court re- 
versed the decree of the learned Addl. 
District Judge and dismissed the suit. 
it is against this decree that the plain- 
tiff has come in appeal to this Court. 


2. The land involved ïn this 
fitigation is a portion of what is descri- 
bed as the Kotrung Estate. It is situa- 
ted outside the limits of the Corpora- 


tion and is in the Hoogly Collectorate. - 


The area of this estate was about 105 
acres and was held by the Corporation 
under the -Crown as Lakhiraj. The en- 
tire estate was used for the manufac- 
ture of bricks and tiles and was com- 
monly known as Kotrung Brick-field. 


3. On November’ 1, 1926, the 
Corporation had leased out about 360 
bighas out of this estate for a period 
of 10 years to one Kishori Mohan 
Banerjee. Kishori Mohan took posses- 
sion on Ist November, 1926, though 
the registered lease was executed on 
24th April, 1929. The period of the 
,fease expired on 31st October, 1936 and 


ALE 
it is common ground that the Tease was 
continued for a further period of 10 


Years, although there was no written 
document for it. - 


O A The lessee, Kishori Mohan, 
divided the leased land into several 
parcels and it appears that, while he 


retained with himself about 2/5th of 


the area leased to him, the remaining 
3/5th was let out by him to several 
sub-lessees who, on their own, put up 
brick-kilns and manufactured bricks 
and tiles. One of such sub-lessees was 
Messrs Seth Sugnichand Sundar Das 
& Co. to whom about 45 bighas of land 
were let out by Kishori Mohan. This - 
Company, in turn, let out this whole 
parcel of 45 bighas to the present plain- 
tiff by two documents dated 9th De- 
cember, 1942 and 12th January, 1944. 
It is not clear if the whole of the right 


. of M/s. Seth Sugnichand Sundar Das & 


Co. under the lease obtained by it from 
Kishori Mohan was transferred to the 
plaintiff; but it is common ground that 
the plaintiff used to pay the rent 
Cirectly to Kishori Mohan or his heirs, 
viz., defendants 2 to 4. The lease in 
favour óf Kishori Mohan was terminat- 
ed by the Corporation by a notice and, 
cn 26th September, 1947, the Corpora- 
tion filed Title Suit No. 78 of 1947 for 
possession. Since the original ` lessee, 
Kishori Mohan, had died, his heirs, 
viz., defendants 2 to 5, the Banerjees 
were made defendants in that suit. 
During the pendency of the suit, nego- 
tiations were on foot for a compromise 
and, eventually, on 12th December, 
1949, a compromise petition was filed 
In that suit. Several -sub-lessees were 
made, with their consent, parties to 
the suit and a decree for possession 
was passed not only against the Baner- 
j2es, but also the sub-lessees. The point, 
however, to be noted here is that, 
though the plaintiff was a sub-lessee, 
ke was not made a formal party to the 
Suit and, under the terms of the com- 


promise, the Corporation undertook ta 


recover possession from him under 


tie decree. 


5. In April, 1951, the Corpora- 
tion filed Execution Case No. 15 of 
1961 for the execution of the aforesaid 


decree. To this execution application, 


the several sub-lessees, including the 
present plaintiff, were made parties 


.and, on 26th April, 1951, a notice was 


issued to show cause why the decree 
should not be executed against them. 
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6. On receipt of this notice, the 
plaintiff disclaimed any interest in the 
property by alleging that, on 30th Octo- 
ber, 1948, he had transferred all his 
right, title and interest in favour of 

s. Reliance Development and En- 
gineering Ltd. As the Managing Agent 
and Director of that Company. the 
plaintiff filed an objection-petition to 
the execution on 22nd May, 1951, and, 
in support of it, filed his own affidavit 
on 13th June, 1951 in which he made 
the following affirmations: 


“5. That the Corporation of Cal- 
cutta served a notice Jated 25-4-1946 
on the heirs of late Kishori Mohan 
Banerjee intimating that the lease 
would stand terminated on the expiry 
of 1-11-1946. 

KX xx XX 


_ 7. That the suit (Title Suit No. 78 
of 1947) ended in a compromise and 
was decreed in terms thereof on 12-12- 
1949. 

X x x x x x 

10. That Sri G. Paul (plaintiff) 
fransferred his interest including stock- 
in-trade etc. to M/s. Reliance Develop- 
om and Engineering Ltd. on 30-10- 
This affidavit was mace by the plain- 
tiff describing himself as the Director 
Managing Agent for Reliance Develop- 
ment and Engineering Ltd. 


7. Since this publie limited 
company had not been made a party 
to the execution proceeding and the 
decree-holder Corporation had not 
sought recovery of pcssession against 
tħat Company, the objections raised on 
its behalf were dismissed by the Exe- 
cuting Court and that order was con- 
firmed in appeal by the High Court on 
29th January, 1952. 


8. Thereafter, on 3rd July, 1952, 
tħe Corporation sought to execute the 
decree under Order 21. Rule 97 and 
also Rule 35 of the Code of Civil Pro- 
cedure and to this application the 
plaintiff was made a party. It is not 
disputed before us that, though the 
plaintiff was not a party to the suit, 
as a sub-lessee of the Banerjees, whose 
tenancy had been terminated, he was 
liable to be evicted under the decree 
for possession obtained by the Corpora- 
tion against the Banerjees. He, how- 
ever, sought shelter behind M/s. Reli- 
ance Development and Engineering 
Ltd. and, making that Company his 
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shield, he tried to protect his posses- 
sion; but, finally, in appeal, which was 
disposed of by a Division Bench of tha 
Calcutta High Court on 30th May, 
1955, the application filed by the Cor- 
poration already referred to under O. 21 
R. 97 and R. 35 was allowed. The plain-~ 
tiff, through the Company, asked for 
a certificate of fitness for appeal to 
this Court, but the same was dismissed 
on 2lst February, 1958. Thereafter, the 
suit, viz., Title Suit No. 185 of 1958, out 
of which the present appeal arises, 
was filed by the plaintiff. 


9. In this suit, the plaintiff 
sought an injunction against the Cor- 
poration, defendant 1, to permanently 
restrain it from executing its decree in 
Title Suit No. 78 of 1947 against him. 
To that end, he asked for two declara= 
tions, one to the effect that the com- 
promise decree dated 12th December, 
1949 in Title Suit No. 78 of 1947, being” 
fraudulent and collusive, was null and 
void, inoperative and not binding on 
the plaintiff. The second declaration 
he asked for was that he was the te- 
nant of the suit property, viz, 45 
bighas of land containing the brick- 
kilns Nos. 4 and 6. The High Court 
on a detailed consideration held that 
there was neither fraud nor collusion 
in obtaining the decree and it was, 
therefore, quite operative so far as its 
subject-matter was concerned. Mr. 
Chatterjee, who appeared on behalf of 
the plaintiff-appellant before us, in- 
formed us that he did not want to dis- 
pute that finding. So, the only question 
with which we are now concerned is 
whether the plaintiff has been able to 
prove his title as a tenant and as such, 
under the statutes referred to here- 
after, is non-ejectable. 


10. In support of this plea, Mr. 
Chatterjee relied upon two statutes. 
One is the West Bengal Non-Agricul- 
tural Tenancy Act, 1949 (West Bengal 
Act XX of 1949). The other is the West 
Bengal Estates Acquisition Act, 1953 
(West Bengal Act I of 1954). Before we 
turn to these statutes, we have to see 
what was the exact status of the plain-~ 
tiff when the first of these two Acts 


came into force on 5th May, 1949. We) 


have already seen that the head-lease 
of the Banerjees had been terminated 
by a notice in 1946 and the suit filed 
for possession by the Corporation 
against the Banerjees had been decreed 
on 12th December, 1949. It is not dis- 


/ 
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(a) any land vested in, or in. 1 the 


puted before us that the tenancy had 
been duly terminated and, consequent- 
ly, under the normal law, the plaintiff, 
who was merely a sub-lessee, was not 
entitled to resist the execution of that 
decree. for possession. But the conten- 
tion of Mr. Chatterjee is that, by vir- 
tue of certain provisions of the two 
Statutes referred to above, he became 
a non-ejectable tenant and, in this con- 
nection, he referred us to certain pro- 
visions of the two Acts. 


11. So far as the West Bengal 
Non-Agricultural Tenancy Act, 1949 is 
concerned, we may say at once, as 
pointed out by the High Court, that 
the plaintiff had not alleged in his 
plaint that a non-ejectable tenancy was 
granted to him, or that he had acquir- 
ed a non-ejectable right of tenancy 
under any of the provisions of that 
Act. Assuming, however, that he is 
entitled to raise this point now, the 
very first difficulty which faces him is 
that he is not one of the persons whose 
rights have been protected under the 
Act. Mr, Chatterjee vaguely argued 
that he comes under section 7 of the 
Act: but, on a perusal of that section, 
one finds that the protection which is 
given by that section is to a tenant 
holding non-agricultural land in some 
specified circumstances. In the first 
place, therefore, he must be a non-agri- 
cultural tenant, That expression has 
been defined in Section 2 (5) of the Act 
as meaning a person who holds non- 
agricultural land under another person 
and is, or but for a special contract, 
would be liable to pay ‘rent’ to such 
person for that land. After the tenancy 
of the Banerjees was terminated in 
1946, even the Banerjees could not 
have claimed to be tenants in the sense 
that they were liable to pay rent to 
the Corporation, much less the present 
plaintiff who was merely a sub-lessee. 
Therefore, on the date of the enforce- 
ment of the Act, the plaintiff was not 
entitled to claim a non-agricultural te- 
nancy and, hence, the protection given 
to such a tenant under S. 7 of the Act 
was not claimable by him. In the 
second place by virtue of S. 85 of the 
Act, neither the Banerjees nor the sub- 
lessee, the plaintiff, would be entitled 
to claim a non-agricultural tenancy, 
because that section provides as fol- 
lows: 

“85. Nothing in this Act shall ap- 


. ply to— 


possession of — 
XX XX 
XX 


` XX 


XX XX 
(iii) any local authority.” _ 
It was not seriously disputed that the 
land was vested in the Corporation, 
being a part of the grant made by the 
Crown to the Corporation. There can 
be also no question that the Corpora- 
tion would be a local authority within 
the definition given in Section 3 (23} 
of the Bengal General Clauses Act, 


1899. It was, however, argued faintly): 


that, in the context of the Act, S. 85 


could apply only to those lands vested] 


in the Corporation within its municipal 
limits and not lands which are outside 
the limits of the Corporation. We find 
nothing in the Act which places any 


‘such restriction: We, therefore, agree 


with the finding of the High Court that 
the Corporation is a local. authority 
within the meaning of S. 85 (a) (iii). of 
the Act and that the suit land having 
vested in the Corporation, the Act 
would have no application. 


12. We have then to see wħes 


ther there is anything in the West Ben- 
gal Estates Acquisition Act, 1953 which 
gives the plaintiff protection from 
ejectment. We would, however, mens 
tion here that this point had not been 
urged before the High Court. Under 
Section 4 (1) of that Act, the State 
Government is entitled, from time to 
time, by notification, to declare that 
with effect from the date mentioned 
in the notification, all estates and the 
rights of every intermediary in each 
such estate situated in any district op 
part of a district specified in the noti- 
fication, shall vest in the State free 
from all encumbrances. It is stated that 
such a notification -was issued some 
time in April, 1955. Section 5 of that 
Act gives the effects .of such a notifi= 
cation, one of them being that the es- 
tates and the rights of intermediaries 
in the estates, to which the declaration 
epplies, shall vest in the State free 
from all encumbrances, and every non- 
epricultural tenant holding land under 
én intermediary shall hold .the same 
directly under the State. - It is not dis- 
puted that, if the notification applied 
to this estate, the rights of the Cor- 
poration and of the Banerjees, what- 
ever they were, would cease and would 
vest in the State, It is, therefore, 
claimed by Mr. Chatterjee on behalf of 
the plaintiff that the plaintiff would 


ue 
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: Now be a direct. tenant of the State. 
. Unfortunately, he has nct made out any 
such case in the plaint, nor has he ask- 
ed for a declaration that he is a tenant 
of the State, nor has he made the State 
Government a party to the suit. On 
these grounds alone, the plaintiff's 


contention that he was a tenant prote- 


cted by this Act will have to be reject- 
ed. Assuming, however, that he can 
be permitted to claim tc be a tenant of 
fhe State, he must, in the first instance, 
show that, even for the purpose 
of this Act, he was a ron-agricultural 
fenant whose rights have been specifi- 
cally protected under this Act. As al- 
ready pointed out, since the tenancy of 
the Banerjees: had bene terminated in 
11946, the plaintiff, who was a sub- 
_ lessee of the Banerjees, could not claim 
' fo be either a tenant cr a sub-tenant 
in the year 1955. Secondly, section 6 (1) 
(h) of this Act provides: 
“Notwithstanding anything con- 


= fained in sections 4 and 5, an interme- 


diary shall, except in the cases men- 
tioned in the proviso to sub-section (2) 
but subject to the other provisions of 
that sub-section, be entitled to retain 
with effect from the date of vesting — 

Bbeeee covece aneves woewen eseee 00o een ese eee ees 
where the intermediary is a local au- 
thority, — land held by such authority, 
notwithstanding such lend or any part 
thereof may have been let out by such 
authority: 

Provided that where any . land which 
has been let out by any local authority 
is retained by such authority under 
this clause, no person holding such land 
shall have any right of occupancy 
therein, and every such person shall be 
bound to deliver possession of the land 
« to the local authority when required 
by it,.for its purposes.” 

This provision would show that the 
Corporation was entitled to retain the 
estate, and no person, not even the 
Banerjees, could have eny right of oc- 
cupancy therein and would be bound 


to deliver possession of the land when > 


required by the local authority, viz, 
the Corporation. The Corporation has 
been seeking to take possession of this 
and from the plaintiff right from 1951, 
Le., since before the West Bengal Es- 
tates Acquisition Act, 1953 came into 


> force and, therefore, the plaintiff can 


have no right to retain possession of 
the land even if we assume that the 
‘plaintiff was a person holding such 
fand within the contemplation of the 


Girija Prasad v., Calcutta Municipality (Prs. 12-15] S. C. 2395 


proviso, ` As a matter of fact, after the 
tenancy had been terminated, he had 
no title to ‘hold the land’ and his mere 
resistance to possession from’ 1951 
would not make him a holder of the 
land for the purposes of the proviso. 
13. Mr. Chatterjee, however, 
brought to our notice that S. 6 (1) (h), 
as it originally stood prior to its amend- 
ment in 1960, applied only to land held 
“in khas for public purposes” by the 
Tocal authority and not to land not held 
in ‘khas’ by the local authority. The ori- 
ginal. words “in khas for public purpo- 
ses” were omitted from the clause as we 
now find it by the West Bengal Estates 
Acquisition (Amendment) Act, 1960 with 
retrospective affect, that is to say, 
with effect from the date of the origi- 
nal enactment. We must, therefore, 
hold that the words “in khas for public 
purposes” in clause (h) were not there 
at all at any time. No argument, there- 
fore, can be based on the ground that 
the present clause (h) of sub-s. (1) of 


' Section 6 was different from the clause 


as it was initially enacted. 

14. In the result, it is clear that 
both the statutes, on which the. plain- 
tiff based his right to tenancy, do not 
help him. It would, therefore, neces- 
sarily follow that he was liable to be 
evicted in execution of the decree in 
Title Suit No. 78 of 1947. He first resist- 
ed the decree in the name of defendant 
No. 6 and, after that attempt failed, he 
started this new litigation in 1958 keep- 
ing the Corporation out of possession 
for all this period. Since the plaintiffs 
claim on merits fails, his suit was right- 
ly dismissed. 

15. It appears that the High 
Court dismissed the suit also on the 
ground that it was barred by limitation 
under Article 11A of the First Schedule 
to the Limitation Act, 1908. Apart from 
Art. 11-A, one should have thought 
that, on the very face of it, the suit for 


declaration filed on the 14th November 


1958 was barred under Article 120 of 
that Act. The facts, already referred 
to, show that he was served witha 
show cause notice through Court on 
26th April, 1951 why the decree should 
not be executed against him and, as a 
matter of fact, he had entered appear- 
ance on behalf of M/s. Reliance Deve- 
lopment and Engineering Ltd. on 19th 
May, 1951 and falsely alleged that all 
his interest in the sub-lease had been 
transferred to that Company. He had 
known quite well then that, whatever 
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his rights were, he was losing them. 
In order to save his possession in the 
execution proceedings, he put forward 
false objections on behalf of a third 


party of which he was himself the. 


Managing Agent and Director. There- 
fore, the cause of action for the suit 
for declaration would arise in May or 
June, 1951 and his present suit filed 
in 1958 would be prima facie barred. 
However, it is not necessary to pursue 
the defence of limitation in this ap- 
peal, because it is liable to be dismiss- 
. ed on merits. 


16. The appeal ïs dismissed 
with c 
ee Appeal dismissed. 





AIR 1972 SUPREME COURT 2396 
(V 59 C 457) 
(From: Patna)* 
C. A. VAIDIALINGAM AND A. N. 
` RAY, JJ. 
Ganesh Prasad Dube, Appellant v. 
The State of Bihar and others, Respon- 
dents. l 
Civil Appeal No. 1256 of 1969, writ 
7 T P. No. 4499 of 1969, D/- 16-2- 
971. 


`- (A) Constitution of India, Art. 133 
(1) — Order granting certificate — 
High Court must clearly indicate under 
what particular Article or clauses of 
the Article the certificate is granted. 


General statement in the order 
that the requirement of valuation. to 
enable the petitioner to get a certifi- 
cate is fulfilled under Art. 133 (1) of 
the Constitution is not enough. 

. (Para 17) 
| (B) Constitution of India, Art. 133 
{1) — No direction on merits can be 
given by the Supreme Court in an ap- 
peal if the certificate granted by the 
High Court is invalid as such appeal is 
an incompetent appeal. 


Where on dismissal of writ petition 
by High Court regarding the right to 
continue in office, the application for 
the grant of certificate was made under 
Arts. 132 (1) and 133 (1) of the Consti- 
tution but the High Court did not con- 
sider Art. 132 (1) nor did it consider 
Cl. (c) of Art. 133 (1) and granted certi- 


*(Civil Writ Jurisdiction Case No. 153 
of 1969, D/-.17-2-1969 — Pat.) 
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tificate under Cl, (b) of Art. 133 {1} 
that too after expressing doubts: the“ 
certificate as granted by the High - 
Court was not a valid certificate and 
as such the appeal was incompetent. 
| (Para 16) . 

(C) Constitution of India, Art. 133 

{1) — Where the claim for certificate 
made on other clauses or under other 
articles has not been considered by 
the High Court the Supreme Court can 
direct the High Court to consider the 
question whether a case has been made 


` Dut for issue of a certificate under such 


pther provisions. (Para 16) 
Cases Referred: Chronological Par 
AIR 1971 SC 333 = C. A. No: 
64 of 1970, D/- 21-8-1970, i 
Gyan Chand v. State of n 
_ Haryana a 
AIR 1971 SC 1021 = (1970) T 
SCC 582, Century Spinning & 
Manufacturing Co. Ltd. v. 
Ulhasnagar Municipal Council 
AIR 1971 SC 1025 = C. A. No. ` 
971 of 1967, D/- 22-1-1971 | 
M/s. Exen Industries v. Chief 
Controller of Imports and 
Exports 
ATR 1970 SC 2041 = 1970 SCD 
447, Shree Krishna Gyanodaya - 
Sugar Ltd. v. State of Bihar 
(1970) 2 SCC 275 = 1970 Pat LR 
912, Satyanarain Prasad v. 
State of Bihar 16 
ATR 1965 SC 1440 = (1965) 2 
SCR 751, ‘Chittarmal v. Shah 
Pannalal Chandulal 14 


Mr. S. T. Desai, Sr. Advocaté, (M/s. 
Tarkeshwar Dayal and S. N. Prasad, 
Advocates with him), for Appellant; 
Dr. L. M. Singhvi, Sr. Advocate, (Mr, 
J. P. Singh, Advocate, with him) (for 
Nos. 1 and 3 to 5) and Mr. Basudeva 
>rasad, Sr. Advocate, (M/s. Nawal 
<ishore Prasad Sinha and U. P. Singh, 
Advocates, with him) (for Nos. 2 and 
6 to 10), for Respondents. 


The following Judgment of the 
Court was delivered by 

VAIDIALINGAM, J. :—In this ap- 
peal, on certificate, the appellant chal- 
łenges the order dated February 17, 
1969 of the Patna High Court dismiss- 
Ing summarily C. W., J. C. No. 153 of 
1969 filed under Article 226 of the 
Constitution. . 

2. The appellant was appointed’ 
by the order dated.March 21, 1968, by 
the State of Bihar temporarily to act 
és Director of Public Instruction, Bihar, 


2 


12 


ig 


16 
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On the date of the said appointment 
the appellant was the Director of State 
Institute of Science. In the endorse- 
ment in this order, it was stated that 
the appellant’s appointment as Direc- 
tor of Public Instruction has been 
made by promotion on a temporary 
basis for a period not exceeding six 
months in anticipation of the concur- 


rence of the Public Service Commis- - 


sion. By order dated November 18, 
1968, the State Government passed an 
order posting the appellant as Director 
of State Institute of Education. It is 
stated in the said order that the appel- 
fant had been officiating in the post of 
Director of Public Instruction by vir- 
tue of the order dated March 21, 1968. 

3. The appellant filed C. W. J- 
C. No. 153 of 1969 before the High 
Court challenging this order of Novem- 
ber 18, 1968 on various grounds. He 
had also alleged mala fides in the pass- 


ing of the said order. In the view that we’ : 


take that the orde? of:the High 
Court granting the certificate has to 
be remitted for fresh consideration, 
we do not propose to refer to the vari- 
ous grounds of attack made by the ap- 
pellant in his writ petition before the 
High Court. The High Court py 
its order dated February 17, 1969 has 
taken the view that as the appeliant’s 
appointment as Director of Public In- 
struction was on a temporary basis for 


- a period not exceeding six months in 


anticipation of the concurrence of the 
Public Service Commission, and the 
Public Service Commission, which was 
subsequently consulted did not give its 
concurrence to the appointment of the 
appellant as Director of Public Instruc- 
tion and therefore, the Government 
passed the impugned order dated 
November 18, 1968 posting the appel- 
lint as Director, State Institute of Edu- 
cation. As the appellant was appoint- 
ed purely on a temporary basis, he 
has no right to claim the post. The 
High Court has further expressed the 


_view that it is not satisfied prima facie 


that there was any mala fides on the 
part of the Public Service Commission 
in not giving its concurrence to the ap- 
pointment of the appellant or on the 
part of the Government in not appoint- 
ing the appellant as Director of Pubile 
Instruction. A further contention 
taken on behalf of the appellant that 
the impugned order was not in con- 
formity with the decision of the Coun- 
cil of Ministers, was rejected by the 
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High Court. On this reasoning the High 
Court held “as no prima facie case has 
been made out for interference with 
the order of the Government, as con- 
tained in Annexure 1, this application 
is summarily rejected.” Annexure 1 in 
the above quotation was the impugned 
order dated November 18, 1968. It 
may be noted that the writ petition 
was dismissed without issuing notice 
to the State and other respondents 
therein, 

_ 4 On behalf of the appellant 
Mr. S. T Desai, learned Counsel], at- 
tempted to argue on merits by urging 
that the High Court in view of the 
allegations made by the appellant in 
the writ. petition, was not justified in 
rejecting the petition summarily. The 
learned counsel also attempted to 
argue that even on the basis of the 
materials placed before the Court, 
the order is unsustainable. 


- 5. On behalf of the first respon~ 
dent, State of Bihar C. W. P. No. 4498 
of 1969 has been filed for revoking the 
certificate granted by the High Court 
under Article 133 (1) (b) of the Consti- 
tution. Dr. L. M. Singhvi, learned 
counsel for the State, therefore, raised 
a preliminary objection that the certifi- 
cate granted by the High Court is nof 
valid and as such it should be revoked. 
If the certificate is revoked, as prayed 
for by the State, the counsel urged, 
then there will be no need to go into 
the merits of the appeal, sought to be 
canvassed by Mr. S. T. Desai, learned 
counsel for the appellant. 

6. As the preliminary objec- 
tion has to .be first dealt with 
it is now necessary to refer to the 
order of the High Court granting the 
certificate. After dismissal of the 
writ petition by the High Court, the 
appellant filed an application (Supreme 
Court Appeal No. 42 of 1969) for 
grant of certificate of fitness to appeal 
to this Court. That application, no 
doubt, was opposed by the present res- 
pondent. The High Court by its order 
dated March 13, 1969 granted the certi- 
ficate to the effect “that the require- 
ment of valuation to enable the peti- 
tioner to get a certificate is fulfilled 
under Article 133 (1) of the Constitu- 
tion.” 

7. From the order of the High 
Court it is seen that the application for 


the grant of certificate was made under 
Articles 132 (1) and 133 (1) of the 
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Constitution. So far as Article 133 (1) 
was concerned, the request for certi- 
ficate was made under Clauses (a) and 
(c) and not under clause (b). But, how- 
ever, during the course of arguments, 
the appellant’s counsel relied on 
clause (b) of Article 133 (1) and that 
was permitted by the High Court. 
Therefore, ultimately the certificate 
Was - prayed for under Article 132 (1) 
and Article 133 (1) clauses (a) to (c). 
After discussing the case of the appel- 
lant, the High Court held that in a case 
of this nature the salary or allowances 
attached to the office of the appellant 
cannot be considered to be the subject 
matter of the dispute within the mean- 
ing of clause (a) of Article 133 (1) of 
the Constitution. According to the High 
Court, the subject matter of the dispute 
is the right to continue in office and not 
the right to get the salary if he is 
allowed to continue in office. In this 


view the High Court held that the ap-. 


pellant cannot be granted a certificate 
under clause (a) of Article 133 (1). 


8. The High Court then con- 
sidered the question of granting a certi- 
ficate under clause (b) of Article 133 (1) 
of the Constitution. The High Court 
was of the view that it is perhaps possi- 
ble to hold that the emoluments attach- 
-~ ed to the office can be taken into con- 
sideration for the purpose of valuation 
under clause (b). The High Court has 
expressed the view that the future 
emoluments which an incumbent of an 
office will be getting, if he succeeds in 
getting the office, will be the property 
respecting which some claim or ques- 
tion will be directly involved in the 
judgment sought to be appealed against 
provided it is a property. But, however 
the High Court entertained a doubt whe- 
ther the emoluments which become 
payable to an incumbent of the office in 
future, if an incumbent does ‘not lose 
the office, due to any other reason, 
other than the subject matter of the 
dispute in the case, can be said to be 
property within the meaning of 
clause (b). But in spite of all these 
doubts the High Court held that certi- 
cates have been granted by the High 
Court of Patna in several cases and 
then finally concluded: 

Se E N but for the pur- 
pose of determination of the question 
of valuation it is legitimate to assume 
in his favour that he claims a right to 
the office of the Director of Public In- 
struction which could have brought 


him the emoluments for a period of 
3 years 3 months, if he succeeds.” 
Ultimately the High Court certified 
that the requirement of valuation to 
enable the appellant to get a certificate 
is fulfilled under Article 133 (1) of the 
Constitution, 


o 9 Dr. L. M. Singhvi’s conten= 
tion is that the certificate granted by 
the High Court is not valid. His argu= 
ment ran as follows: the High Court 
has not granted the certificate under 
Article 133 (1) (c); the High Court has 
categorically held ‘that the appellant 
cannot be granted a certificate under 
Article 133 (1) (a). Though the con- 
cluding part of the order granting the 
certificate states that it has been grant~ 
ec under Article 133 (1), in the circum- 
stances mentioned above, it is clear that 
the. certificate has been granted only 
under Article 133 (1) (b). This. is on 
the ground that the appellant claimed 
his right to the office of the Director, 
Public Instruction, which would have 
brought him the emoluments referred 
to by him for a period of 3 years and 
three months, if the impugned order 
hed not been passed. This method of 
valuation for the purpose of clause (b) 
1s not correct. 


10. We are to state that the ap- 
pellant had claimed that on the date 
of the impugned notification, he was 
getting a monthly salary of Rupees 
1950/-. The post of Director of Public 
Instruction was in the scale of Rupees 
1850-100-2250. He was entitled to get 
an annual increment of Rupees 100/-. 
But for the impugned order, the ap- 
pellant claimed that he would have 
continued in service for a period of 3 
years and 3 months before attaining 
the age of superannuation and as 
such during this period he would have 
earned a salary of Rupees 83,000/-. 


11. Mr. S. T. Desai, learned 
counsel for the appellant urged that 
the grant of a certificate under 
clause (b) of Article 133 (1) is correct. 
In the alternative he contended that as 
the claim made by the appellant for 
grant of a certificate under Art. 132 (1) 
ani under Article 133 ( 1) (ce) 
has not been at all discussed or decid- 
ed by the High Court and, if it is 
held that the certificate as now pranted 
is not valid, the High Court may be re- 
quired to consider the grant of a certi- 
ficate under Articles 132 (1) and 
133 (1) (c). Mr. Desai also urged that 
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as very serious allegations of mala 
fides in the passing of the impugned 
order have been made Ly the appellant, 
the High Court was not justified in 
rejecting the writ petition summarily 
without issuing notice to the respon- 
dents. He contended that all the 
material records bearing on the matters 
arising for consideraticn are available 
in this Court and in view of this circum- 
Stance, he requested that the hearing 
of the appeal may be proceeded with 
by this Court. 

12. We are not inclined to 
agree with Mr. Desai that if the certi- 
ficate granted by the High Court is not 
valid, this Court can proceed to hear 
the appeal on merits. Mr. Desai relied 
on the decision of this Court reported 
in Century Spinning & Manufacturing 
Co. Ltd v. Ulhasnagar Municipal 
Council, (1970) 1 SCC 582 = (AIR 1971 
SC 1021) in support of his contention 
that the High Court was not justified 
in dismissing the writ petition summari- 
ly. It is no doubt true that in the 
above decision it has been held that 
though the High Court has a descretion 
to decline to exercise its extra-ordinary 
jurisdiction under Article 226, never- 
theless, the discretion is to be judicial- 
ly exercised and if the petitioner 
makes a claim which is frivolous, vexa- 


. tious or prima facie unjust, the High 


Court may decline to er:tertain the peti- 
tion. But if a party clzims to be aggri- 
eved by the unlawful, arbitrary or un- 
just order of a public body or autho- 
rity, he is entitled to a hearing of his 
petition on merits and the High Court 
will not be justified in dismissing such 
a petition in limine. Following the 
above decision in M/s. Exen Industries 
v. Chief Controller of Imports and Ex- 
ports, C. A. No. 971 of 1967, D/- 22-1- 
1971 = (reported in AIR 1971 SC 1025) 
Mitter J. speaking for the Court set 
aside the order of she High Court 
dismissing the writ petition in limine 
with the following obs2rvations: 
“However the High Court though 
competent to decline to exercise 
its extraordinary jurisdiction under 
Article 226 of the Constitution 
when it finds that the peti- 
tion is frivolous or without substance 
should not throw it out in limine if a 
prima facie case for investigation is 
made out. The High Court can reject 
a petition in limine if it takes the view 
that the authorities whose acts were 
called in question had not acted impro- 
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perly or if it felt that the petition rais- 
ed complicated questions of fact for. 
determination which could not be 
properly adjudicated upon in a pro- 
ceeding under Article 226 of-the Cons 
stitution.” 

Similarly in Gyan Chand v. State of 
Haryana, C. A. No. 64 of 1970, D/~ 21-8- 
1970 = (reported in AIR 1971 SC 333) 
where allegations of mala fides have 
been made and a writ petition was 
dismissed in limine by the High Court, 
this Court set aside the order and re- 
manded the matter for afresh considera- 
tion after calling upon the authorities 
concerned to file a return. 


13. The above decisions are of 
no assistance to the appellant as the 
orders of remand were passed in those 
appeals which came to this Courf 
either on a proper certificate issued by 
the High Court or on special leave 
granted by this Court. In all those 
cases there was a proper appeal pend- 
ing before this Court in which merits 
of the points raised for decision 
in the appeal were gone into and suit- 
able directions were given therein. 

14. If the certificate granted by 
the High Court, as contended by Dr. 
Singhvi, is invalid, then the appeal be- 
fore us is an incompetent appeal and 
no direction on merits can be given 
by this Court on such an incompetent 
appeal. There can be no controversy that 
if the certificate is not valid, the only 
course open to this Court will be to 
dismiss the appeal. Dr. Singhvi urged 
that the grant of certificate under Arti- 
cle 133 (1) (b) in this case is not justi- 
fied because the method of valuation 
adopted by the High Court is not cor- 
rect. In this context Dr. Singhvi re= 


lied on the decisions of this Court in 


Chhitarmal v. Shah Pannalal Chandu- 
lal, (1965) 2 SCR 751 = (AIR 1965 SC 
1440) and Satyanarain Prasad v. State 
of Bihar, (1970) 2 SCR 275 = (AIR 
1970 SC 2025) regarding the test to be 
applied for the purpose of granting a 
certificate under clause (a) or (b) of 
Article 133 (1). Dr. Singhvi also re« 
lied on the firstofthe above references 
in support of his contention that in the 
o of a valid certificate, the ap- 
peal is incompetent and it has to b 

dismissed. i 


15. Mr. S. T. Desai learned 
counsel for the appellant, urged that 
the High Court has not properly còn= 
sidered the claim made by the appels 
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eles 132 (1) and 133 (1) (b) and (co). 
Article 132 (1) has not been consider 
ed at all nor has the High Court consi- 
dered clause (c) of Article 133 (1). 
Even with regard to clause (b) the High 
Court has given a very halting finding. 
Therefore, the counsel urged that the 
High Court may be 
consider the application for grant of 
a certificate afresh 


16. It is not necesary at this 
Stage to consider whether correct prin- 
ciples have been applied by the High 
Court in granting the certificate under 
Article 133 (1) (b).. As we have point- 
ed out earlier, it has expressed doubts 
here and there and it has granted the 
certificate under that clause on the 
ground that the Patna High Court has 
granted certificates under similar cir- 
cumstances. As the High Court is be- 
ing required to consider this matter 
afresh, we do not think it necessary to 
express any opinion on this aspect. Ad- 
mittedly the High Court has not con- 
Sidered the question whether the ap- 
pellant will be entitled to a certificate 
under Article 132 (1) or Art. 133 (1) (c). 
It was pointed out to us on behalf of 
the respondents that the High Court 
did not consider the grant of a certifi- 
cate under clause (c) of Art. 133 (1) as no 
argument was advanced by the appel- 
Jant that the case involves a substan- 
tial question of law as to the interpre- 
tation of the Constitution. No doubt 
there is such a passing remark in the 
order of the High Court but as the 
matter has to be reconsidered by the 
High Court, it is desirable that the 
claim of the appellant 
this clause is also considered by the 


High Court. We have already refer-- 


red to the fact that even clause (b) has 
been considered only in a very halt- 
ing manner by the High Court. There- 
fore, the position is that the certificate 
as granted by: the High Court is not 


valid certificate and as such the ap- 


peal must be held to be incompetent. 
But the matter does not rest there. In 
cases where the claim for certificate 
made on other clauses or under other 
Articles has not been considered at 
all, this Court has directed the High 
Court to consider the question whether 
& case has been made out for issue of a 
certificate under such other provisions. 
(Vide . Satyanarain Prasad v. State of 
Bihar (1970) 2 SCC 275 and Shri 


Madan Mohan v. Stete of W. B. 
lant for a certificate under Arti-- 


required to, 


under — 


x A.I. R, 
Krishna Gyanodaya Sugar Ltd v. State 
of Bihar, AIR 1970 SC 2041.) l 


17. As the High Court has not 
properly considered the application fil- 


ed by the appellant, that is, 
Supreme Court Appeal No. 42 
of 1969, before the High Court for 


grant of the certificate, that application 
will be taken up by the High Court 
afresh. The High Court will consider 
whether the appellant is able to satisfy 
the Court that he is eligible to gef 
a certificate under Article 132 (1) or 
under Article 133 (1) (b) and (c) of the 
Constitution. It is not necessary for 
the High Court to consider whether the 
certificate is to be granted under 
clause (a) of Article 133 (1) as that 
question is already concluded against 


‘the appellant in its order dated March 


~3, 1969. The High Court in the fresh 
order to be passed must clearly indicate 
under what particular article or clauses 
of the article, the certificate is granted. 


. We are constrained to make this re- 


mark because in the present order the 
High Court has merely stated that the 
certificate is issued under Article 133 (1). 
18. As already a sufficiently long 
time has elapsed, the High Court is re- - 
quired to dispose of the said application 
es expeditiously as possible within a 
period not exceeding two months from - 
the date of receipt of this order by the 
High Court. Subject to the observa- 
tions contained above, the appeal is 
Cismissed. There will be no order as 

to costs in this appeal. 
Appeal dismissed. 
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_ Index Note: — (A) Constitution 
af India, Art. 22 (5) — Detention order 
under Maintenance of Internal Security 
Act (26 of 1971),S. 3 (1) (a) (iii) read 
with S. 3 (2)—Representation against 
the order—Duty of State Government 
to consider it without avoidable delay— 
Undue delay (of 33 days in this case) in 
considerating representation — Deten- 
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tion becomes illegal even if it was valid 
ab initio — (X-Ref :— Maintenance of 
Internal Security Act (26 of 1971), Sec- 
tion 10). ` (Para 5) 

BRIEF NOTE — Too leisurely a 
manner of dealing with the statutory 


provisions relating to safeguards against > 


arbitrary or illegal orders of preven- 
tive detention requiring urgent atten- 
tion is wholly inconsistent with the 
fundamental importance attached by 
our Constitution to the question of per- 
sonal freedom of the individual. If pre- 
ventive detention withcut trial is to be 
justified then the Government must 
comply with due promptitude with all 
the essential requirements as to repre- 
sentation of our Constitution (Arti- 
cle 22 (5)) as also of the Act relating 
to such detention, (Para 5) 


That the detenu was a notorious 
thief whose activities caused disloca- 
tion of railway service cannot absolve 
the authorities concerned of their con- 
stitutional obligation to give appropriate 
effect to the legal safeguards provided 
by the Constitution and the Act. 

(Para 7) 

Question whether the Indo-Pak war 
reasonably contributed towards delay 
in the consideration of the detenu’s re- 
presentation was left open, as no re- 
liance was placed on that circumstance 
by the State though Court could take 
judicial notice of it. (Para 4) 

Index Note — (B) Constitution 
of India, Article 32 — Habeas corpus 
— Successive petitions, 


BRIEF NOTE: (B) — Petition to 
Supreme Court against illegal deten- 
tion during pendency of habeas corpus 
petition in the Calcutta High Court — 
Details regarding writ petition in High 
Court not available — Held that in the 
circumstances it would not advance the 
cause of justice to decline to dispose 
of the petition under Article 32 of the 
Constitution or to postpone the hearing 
and await the decision of the Calcutta 
High Court. (Para 6) 

Mr. G. S. Rama Rao A. C., for Peti- 
tioner; Mr. Dilip Sinha Advocate, for 
Respondent. 


Judgment of the Court was deliver- 
ed by 

DUA, J.:— The petitioner was 
arrested on November 8, 1971 pursuant 
to the order of detention of the same 
date passed under sub-section (1) (a) (iii) 
read with sub-section (2) of Section 3 
of the Maintenance of internal Security 
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Act, 26 of 1971 (hereinafter called the 
Act). -The grounds of detention were 
also served on him and the matter re- 
ported to the State Government on that 
very day. On November 16, 1971 the 
State Government accorded its approval 
and made the necessary report to the 
Central Government. The case was 
placed before the Advisory Board on 
December 3, 1971. On December 6, 
1971 the petitioners representation 
was received by the State Government 
but it was considered on January 8, 
1972 nearly 33 days after its receipt- 
The Advisory Board gave its decision on 
January 13, 1972 and the order of de- 


- tention was affirmed by the State 


Government on January 22, 1972. The 
detenu was communicated of this 
order on January 25, 1972. 

2. The only ground raised on 
behalf of. the detenu before us is that 
the State Government considered his 
representation after undue delay and 
that his detention must be considered to 
have become illegal on this ground. 

3. The explanation given by the 
State for this delay is contained in 
para 8 of the counter-affidavit and it 
reads 
ETE EE E CEET the said repre- 
sentation of the detenu-petitioner 
could not be considered by the State 
earlier, inter alia, on the following 
grounds: 

- (a) that the go-slow movement 
Iaunched by the State Government 
employees sometime back caused some 
dislocation in office work, consequential 
increase in the pending work and de- 
lay in disposal. 

(b) that due to increase of the 
volume of work relating to detentions 
under the said Act there was consider- 
able pressure of work and in consequ- 
ence whereof disposal of urgent matters 
were also delayed. 


(c) that due to aforesaid grounds, 
movement of files was delayed and the 
records were not readily available and 
in this case there was a delay of about ` 
33 days in considering the representa- 
tion of the petitioner. 

I further state that the said delay 
was unintentional and was caused for 
such reasons beyond the control of the 
State Government. I submit that the 
said delay may be condoned.” 

4. No doubt there was war with 
Pakistan from December 3, 1971 to 
December 17, 1971 when India uni- 
laterally declared cease fire and in the 
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State of West Bengal naturally things 
could not be quite normal during the 
` war days and perhaps also during some 
time thereafter. These are the facts of 
which this Court can certainly take 
judicial notice. But for reasons best 
known to the respondent no reliance 
has been placed on this circumstance 
while explaining the delay and our de- 
cision must not be considered to imply 
any expression of opinion on the effect 
of the 1971 Indo-Pak war. The question 
whether or not thé Indo-Pak war or 
its after-effects on the normal function- 
ing of the relevant Government départ- 
ments reasonably contributed towards 


delay in the consideration of the de- ` 


tenu’s representation must be left 
open to be decided when appropriately 
raised in a case. 


5. We should like to repeat 
what seems to us to be well settled 
that too leisurely a manner of dealing 
with the statutory provisions relating 
to safeguards against arbitrary or illegal! 
orders of preventive detention requir- 
ing urgent attention, as is the case be- 
fore us, is wholly inconsistent with the 
fundamental importance attached by 
our Constitution to the question of per- 
sonal freedom of the individual. 
preventive detention without trial is to 
be justified then the Government must 
comply with due promptitude with all: 
the essential requirements of our Con- 
stitution as also of the Act relating to 
such detention. The representation 
made by the. detenu to the State has, 


therefore, to be considered as early as 


possible, or in other words as expediti- 
ously as practicable without avoidable 
delay. This has beén repeatedly stated 
by this Court to be implicit in Arti-' 
cle 22 (5) of the Constitution. Arti-. 
cle 22, it may be recalled, prescribes 
the minimum procedure that must be 
included in any law permitting preven- 
tive detention and when the provisions’ 
of Article 22 or of a law relating to 
a preventive detention providing for 
'|Safeguards against arbitrary or illegal 
orders:of detention are. not.complied 
with then even if the detention may 
be valid .ab initio it ceases to be valid 
as soon as violation of the provisions of : 


Article 22 or of the mandatory provi- | 


Sions of the law permitting preventive 
detention ‘occurs. No doubt no rigid 
limit of time can be fixed within which 
the Government must consider the re- 
presentation and the question always 
requires determination on the facts and 


If - 
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circumstances of each case. Any prima 
facie unreasonable delay must be satis- 
factorily explained by the detaining 
authority if the order of detention is 
required to be upheld by this Court. 
The explanation for the delay in the 
present case is so extremely vague that 
we find it almost impossible to hold 
that due to the reasons contained in 
the explanation embodied in the 
counter-affidavit there was any real, 
Benuine obstacle in the way of the 
Government in considering the repre- 
sentation within reasonable time and 
before the expiry of what seems to be 
an inordinate delay of 33 days. 

6. In the counter-affidavit it is 
averred that the petitioner appears - 
also -to have applied to the Calcutta 


‘High Court for a . writ of habeas 


corpus (Crl. Mise. No. 958 of 1972) which 
is still pending there, The petitioner 
has in his application in. this Court 
Stated that he had “not appealed to 
the Hon’ble High Court at Calcutta”. 
The learned counsel for both sides in 
this Court were unable to give any 
further. details or information in this 
connection. The State has not produc- 
ed before us a copy of the writ appli- 
cation nor could the counsel for the 
State tell us about the date on which 
the writ petition in the Calcutta High 
Court was filed by the detenu. In 
these circumstances we do not think i 
would advance the cause of justice to 
decline to dispose of the present peti- 
tion under Article 32 of the Constitu- 
tion or to postpone the hearing and 


await the decision of the Calcutta 
High Court. a. 
7 We are not unmindful of 


the fact that in the counter-affidavit it 
is stated that the detenu-petitioner is 
a notorious thief of copper wires and 
cables and after stating the objection- 
ble activities of the detenu and after 
referring to the incidents mentioned in 
the grounds of detention it is asserted 
that the detenu petitioner’s activities 
seriously disrupted telegraphic com- 
munication system of the railways and 
caused dislocation of railway service, as} 
Suggested in the counter-affidavit. But 
this cannot absolve the . authorities 
concerned of their constitutional obliga- 
tion to give appropriate effect to the 
legal safeguards provided by the Con- 
stitution and the Act. Indeed it is 
precisely in such a situation that the 
real strength _ and vigour of the true 
democratic system of government like 
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ours which guarantees ` individual 
liberty is properly tested. Legal safe- 
guards against possible arbitrary ex- 
ercise of power or abuse or misuse of 
the provisions ofthe preventive deten- 
tion laws demand compliance in all 
situations covered thereby including 
situations like the one suggested in the 
counter-affidavit. To ignore them 
would be to ignore the mandate of the 
Constitution. 

8. This writ petition is accord- 
ingly allowed and the detenu-peti- 
tioner directed to be set at liberty forth- 
with. | 
, Fetition allowed. 
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Kelukutty and others, Appellants 
y. Mammad and others, Respondents. 
Civil Appeals Nos. 749 and 750 of 
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_ Index Note: (A) Hindu Law. — 
Custom — Makkathayam rule of custo- 
mary law — Inheritance — Between 
the undivided brother and the grand- 
children through daughter of the de- 
ceased, brother is the preferential heir 
to the self acquired estate of the de- 
ceased, . 


Brief Note: (A) Thiyyas of former 
Calicut Taluk were governed by the 
customary law known as Makkathayam, 
and as per the Makkethayam rule of 
inheritance an undivided brother of a 
deceased person succeeded to the self- 
acquired property of the deceased in 
preference to the wife and daughter of 


the deceased. If that is so, the daughter’s 


son who comes after them under the 
general Hindu law cannot have a 
superior claim unless a custom to that 
effect is pleaded and proved. AIR 1927 
Mad 877 and (1892) ILR 15 Mad 281 
and (1894) ILR17 Mad 184 and (1896) 
ILR 19 Mad 1, Ref. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1927 Mad 877 = 53 Mad LJ- 
368, Pattukayal Chakutti v. 
Kothembra Chandukutti 7 
(1896) ILR 19 Mad 1, Imbichi Kandan 
_ v. Imbichi Pennu 1 
(1894) ILR 17 Mad 184, Raman 
Menon v. Chathunni 
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9, 10 


Kelukutty v. Mammad (Hegde. J.) 


[Prs, 1-4] S. C. 2403 


(1892) ILR 15 Mad 281, Rarichan 
v. Perachi ` 8,10 


Mr. A. Sridharan Nambiar Advo- 
cate, for Appellant; Mr. A. V. V. Nair, 
Advocate, for Respondent No. 1. 

The Judgment of the Court was de- 
livered by. 

HEGDE, J. :— In these appeals by 

certificate only one question arises for 
decision and that is whether Chandu, 
the undivided younger brother of Kelu 
or the grandchildren of Kelu through 
his daughter were the legal heirs of 
Kelu. . 
2. Before going into that ques- 
tion we may dispose, of the contention 
advanced on behalf of the appellants 
that there is no satisfactory evidence 
to show that Chandu was the undivid- 
ed brother of Kelu. The pleadings 
in this case proceed on the footing that 
Chandu and Kelu were the members of 
an undivided family. The evidence also 
discloses that fact. The judgments of 
the Courts below proceed on that basis. 
Hence the appellants cannot now be 
permitted to raise the contention in 
this Court that Chandu is not proved to 
be the undivided brother of Kelu. 
In considering the question formulated 
above, we shall proceed on the basis 
that Kelu and Chandu were the 
members of an undivided family. 

3. Kelu was a Thiyya resident 
of Calicut Taluk (at present known as 
Kozhikode Taluk). He was governed 
by the customary law known as Makka- 
thayam, He died on November 15, 
1935 leaving behind him besides his 
two brothers Chandu and Chekku, his 
widow Manikka, daughter Ichira and 
Ichira’s son and daughter who were the 
appellants before the High Court. He 
left behind him three items of immov- 
able property which are the subject 
matter of the present appeals. Kelu’s 
widow - Manikka and his daughter 
Ichira as well as his brother Chekku 
died prior to 1944 long before the insti- 
tution of the suits from which these ap- 
peals arise. 

A It is not necessary to go into 
the history of the long litigation. As 
mentioned earlier, the only question 
for decision is as to who were the legal 
heirs of Kelu. It is now established 
that the suit properties are the self- 


0. acquired properties of Kelų. There is 


no dispute. about it now. The High 
Court came to the conclusion that 
under the Makkathayam rule Chandu 
succeeded to the estate of Kelu in pre- | 
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ference to his wife, daughter and 
daughter’s children. The said conclu- 
sion is challenged in these appeals. 


5. The contesting parties are 
Hindus. As mentioned earlier, they 
are governed by Makkathayam rule. 
If the Hindu law as in force in South 
India had governed the succession with 
which we are concerned, the wife of 
Kelu should have succeeded to the 
estate of her husband in preference to 
the other heirs. The claims of the son 
and daughter of Ichira could come in 
only later. Therefore the principal 
question that we have to decide is whe- 
ther the wife of Kelu succeeded to the 
estate of Kelu on his death. 


6. Mr. S. T. Desai, appearing 
for the appellants contended that 
Makkathayam rule. being a rule of 
customary law can only derogate the 
ordinary Hindu law to the extent it is 
satisfactorily established; in’ other res- 
pects the ordinary Hindu law should 
prevail; the contesting respondents 
having not established by positive 
evidence the claim put forward by 
them ie. that Chandu was a pre- 
ferential heir to Kelu, they must 
fai. On the other hand it was 
contended by Mr. Rama Reddy on be- 
half of the respondents that Kelu 


was governed by a customary law i.e.- 


Makkathayam law and not by ordinary 
Hindu law. Hence all that we have to 
see is whether the customary law plea- 
ded is well established on the basis of 
the decisions of Courts. According to 
him the custom pleaded is of a com- 
munity and not of any family. He urged 
that the custom.in question to the ex- 
tent relevant for our present purpose 
is well settled. ; 


is The law relating to Thiyyas 


of the former Calicut taluk had come 
up for decision before the Madras High 
Court ‘in several cases. The approach 
to be adopted in spelling out the same 


is laid down in the decision of the: 


Madras High Court in Pattukkaval 
Chakkutti v. Kothembra Chandukuitti, 


-~ ATR 1927 Mad 877. Therein the Court 


observed: `` 


“We think the Makkathayam 
Thiyyas are governed by what is called 
the customary law and ‘that when a 
question arises as to what is the rule 
of law governing them on any parti- 
cular matter what we have to see -is 
what is the rule of customary law 
„Obtaining amongst them in that matter 


Mammad (Hegde J.) 


-his mother, 


A.I. R, 


and in cases which are not sufficiently 
governed by prior decisions, the ques- 
tion will have to be determined with 
Teference to the evidence in the case.” 

DE: In Rarichan v. Perachi, 
{1892) ILR 15 Mad 281 the High Court 
of Madras came to the conclusion that 
a community following Makkathayam 
rule must not be taken to be necessari- 
ly governed by the Hindu law of inheri- 
tance with all its incidents. On the 
basis of the evidence in that case, the 
Court held that when a member of the 
Thiyya community in Calicut follow- 
ing that rule alleged and proved a cus- 
tom that undivided brother succeeded 
to the self-acquired property in prefer- 
ence to widows, the Court must give 
effect to-it. Therein the competition 


_was between the widow and the brother 


of the deceased who was a member of 


an undivided Tarwad and the property 


In dispute was the self-acquisition of 
the deceased. 

9. In Rama Menon v. Chathunni, 
(1894) ILR 17 Mad 184 the High Court 
of Madras held that the ordinary rule 
of Marumakatayam against compulsory 
partition is equally applicable to 
Tiyans who . follow Makkatayam, no 
custom to the contrary having been 
made out. i 

10. In Imbichi .Kandan v. 
Imbichi Pennu, (1896) ILR 19 Mad 1 
the High Court held that on the death 
of a Thiyya of South Malabar follow- 
ing Makkathayam rule of inheritance, 
widow and daughter are 
entitled to succeed to his self-acquired 
properties in preference to his father’s 
divided brothers, In the course of the 
judgment, this is what the learned 
judges observed: 

“The decision of the subordinate 
Judge is entirely in accordance with 
the principles laid down in (1892) ILR 
15 Mad 281 and (1894) ILR 17 Mad 
184 (supra). It has been decided that the 
Tule of impartibility applies to Makka- 
tayam Tiyans of Calicut, and in 
Rarichan v. Perachi following the 
principle that self-acquired property 
lapses to the tarwad, it was held that 
the undivided brother succeeded in pre- 
ference to the widow. But the case is 
quite different when the brothers are 
divided and have no community of-in- 


_terest asin this case. Here it is found 


that the only property in which plain- 
tiffs and Kalukutti ever had a common 
interest is in the family burying place, 
which will certainly not constitute 
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them an undivided tarwad. That be- 
ing so, the mother, wife and daughter 
of Changaran who certainly belong to 
his tarwad are preferential heirs to his 
uncle who did no belong to his tarwad 
at all and had no community of interest 
with him.” 

11. From these decisions it is 
clear that Thiyyas cf former Calicut 
Taluk were governed dy the customary 
law known as Makkathayam. Further 
as per the Makkathayam rule of inheri- 
tance an undivided brother of a deceas- 
ed person succeeded to the self-acquir- 
ed property of the deceased in prefer- 
ence to the wife and daughter of the de- 
ceased. If that is so the daughter’s son 
who comes after them under the 
general Hindu law cannot have a 
superior claim unless a custom to that 
effect is pleaded and proved. Such a 
custom is neither pleaded nor proved. 

12. No other contention: was 
raised before us. 

13. .In the result these appeals 
fail and they are dismissed. But in the 
circumstances of the case we direct the 
parties to bear their own costs in this 
Court. 

Appeals dismissed. 
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Index Note: — {A) Government 
of India (High Court Judges) Order 
(1937), Para 18 — Members of I. C. S. 
appointed as Chief Justices after .en- 
. forcement of High Caurt Judges (Con- 
ditions of Service) Act (28 of 1954) — 
Para 18 cannot apply as regards pen- 
sion payable to them. (Para 10) 
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Index Notes — (B) High Court 
Judges (Conditions of Service) Act (28 
of 1954), Ss..14 : and 15 — A Judge 
who was not a member of I. C. S. and 
who retired as Chief Justice in 1955 is 
to be paid his pension in rupees in 
accordance with Schedule I, Part I as 
laid down in Section 14 — So also a 
member of I. C. S. who was appointed 
as Chief Justice after enforcement of 
Act and who exercised his option under 
the proviso to Section 15 to receive 
his pension under Schedule I, part I has 
no locus standi to claim pension in 
sterling on his retirement in 1966. 

(Para 19) 

Index Note — (C) High Court Jud- 
ges (Conditions of Service) Act (28 of 
1954), S. 15, Proviso and Sch. I Part I, 
Para 3 (as amended by Act 46 of 1958) 
— Effect of amendment. 

BRIEF NOTE: (C) — A member 
of I. C. S. who retired as Chief Justice 
in 1968 and who exercised the option 
under the Proviso to Section 15 to re- 
ceive his pension under Schedule I, 
Part I, “without prejudice to his right 
to claim pension in pound sterling under 
the 1937 Order to be. converted into 
rupees, if that would be more favour- 
able to him”, has no right to claim pen- 
sion in pound sterling to be converted 
into rupees at current rate of exchange. 
After the amendment of Paragraph 3 
of Part II of the First Schedule, even 
under that part there is no question of 
calculating pension payable to retired 
Judges of the High Courts in pounds 
sterling. Indeed, the 1954 Act, after 
its amendment, marks the final break 
with the foreign currency in the matter 
of payment of pensions to the High 
Court Judges and the beginning of uni- 
form treatment of all High Court 
Judges in the matter of payment of 
pension by providing for calculation 
and payment in Indian currency. The 
anomaly which was a relic of the 
British rule originally motivated by 
an apparent desire to bestow a special 
privilege and facility, carrying financial 
benefit, on British Judges serving in 
India was finally removed by this 
amendment. (Para 20) 


Index Note: — (D) Constitution 
of India, Art. 221 (2), Proviso — High 
Court Judges (Conditions of Service) 
Act (28 of 1954), S. 25 — How far saves 
pre-existing right of Judges serving as 
such at commencement of Constitution 
— Government of India (High Court 
Judges) Order (1937), Paras 18 and 2L 
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BRIEF NOTE: (D) — Para 18 read 
with Para 21 of the 1937 Order 
did not impose any legal. obligation on 
the authorities concerned to adopt the 
current or market rate of exchange. 
The only right that could be protected 
under Article 221 (2) of the Constitu- 


tion was to get the “pension expressed 
converted for pay- |. 


in sterling only” 
ment in India “at such rate of exchange 
as the Governor General may from 
time to time prescribe”. The protec- 
tion thus granted was also to last only 
for the interim period till Parliament 
made a law in respect of pensions as 
provided. by Article 221 (2). The pro- 
tection guaranteed to the Judges of 
the High Courts in the Proviso to Arti- 
cle 221 (2) was reproduced in the 1954 
Act as well in the form of Section 25. 
It follows that the statutory provisions 
beginning with the 1937 Order and 
ending with the 1954 Act nowhere 
vested in the High Court Judges a right 
to have their pensions. expressed in 
sterling to be converted into rupees at 
the prevailing market rate of ex- 
change at the time of their retirement 
or of payment of pension to them. No 
question of protecting such right either 
under the Constitution or under Sec- 
tion 25 of the 1954 Act can arise-at 
all. (Para 23) 


Index Note: — (E) Interpreta- 
tion of Statutes — Proceedings of Legis- 
lature — How far an aid to interpre- 
tation. 


BRIEF NOTE: (FE) — Proceedings 
in Parliament are scarcely a legitimate 
or a helpful aid to the construction of 
the statutes and no observation made 
there. can vary the plain meaning of the 
Statutory language which is otherwise 
- Clear and unambiguous. (Para 28) 


INDEX NOTE: — (F) Supreme 
Court Rules (1966), O. 19 — Argu- 
ments—Sending arguments to the Jud- 
ges by post is irregular and contrary to 
practice and procedure of Supreme 
Court—Proper application seeking per- 
mission to file additional arguments 
should be filed in accordance with rules 
m—(X-Ref: Supreme Court—Practice). 

(Para 39) 


_ Petitioner in person in W. P. No. 
630 of 1970; Mr. R. N. Sachthey, Ad- 
vocate, for Respondents Nos. 1 and 2, 

. D. N. Mishra, Advocate, for M/s. 
J. B. Dadachanji and Co., Advocates, 
for intervener, (Maj. Gen. 
Singh); Mr. A. K. Nag, Advocate, for 


Harkirat 


A.I. R. 


Appellant (InC. A. No. 2065 of 1970); 
Mr. J. P. Goyal, Advocate, for Appel- 
lant (In C. A. No. 2165 of 1970); Mr. 
©. P. Nayar, Advocate, for Respondents 
(In Appeals). 


The following Judgment of the 
Court was delivered by 


DUA, J.:— This judgment will 
dispose of three cases (i) W. P. No. 
6<0 of 1970 (Shri R. L. Narasimham 
v. Union of India and anr.) (ii) C. A. 
N>. 2066 of 1970 (Shri B. Malik v. 
Union of India and anr.) and (iii) C. A. 
N>. 2165 of 1970 (Shri M. C. Desai v. 
Union of India) because they raise com- 
mon question of law. These cases were 
originally heard in November, 1971 by 
a Bench of which our late brother 
Roy, J., was a member. Unfortunately 
before the judgment ‘could be announc- 
ec. Roy, J., .died with the result that 
these cases were set down for hearing 
before the present Bench. The parties 
then filed written arguments, supple- 
m2nting them by oral address. Shri 
R. L. Narasimham, at the hearing ad- 
dressed us in person in support of his 


“writ petition under Article 32 of the 


Constitution and Shri.S. C.. Manchanda 
acdressed arguments on behalf of Shri 
Malik in C. A. No. 2065 of 1970. On 
behalf of Shri Desai in C. A. No. 2165 
of 1970 Shri Gupta adopted the argu- 
m2nts addressed in the other two cases. 
On April 27, 1972 Shri Narasimham 


‘Was permitted to file additional writ- 


ten arguments on two points which, 
according to his representation, he had 
nct fully developed in his earlier oral 
acdress. In reply the Union of India 
was permitted to file written argu- 
m2nts by May 5, 1972. The relevant 
facts of the three cases may now be 
briefly stated: i 


2. W. P. No. 630 of 1970: Shri 
Narasimham, Petitioner in W..P. No. 
630 of 1970 joined the Indian Civil 
Service on October 12; 1931 and he was 
assigned to Bihar Cadre. On July 26, 
1948 when India was Dominion under 
th2 Indian Independence Act, 1947 he. 
was appointed a Fuisne Judge of the 
Orissa High Court and on March 21, 
1956, after the enforcement of the High 

Court Judges (Conditions of Service) ` 
Act; 28 of 1954 (hereinafter called the- 
1954 Act), enacted by the Parliament 
as provided in Article 221 (2), he was 
appointed Chief Justice of that High 
Court. On January 4, 1965 he was ap-- 


pointed Chief Justice of the Patna High 
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Court from where he retired on August 
9, 1968. Soon after his retirement he 
was 
Commission on August 2, 1968. On 
June 6, 1966 Indian rupee was devalu- 
ed and on November 18, 1967 English 
pound was devalued. E 

3. Sometime prior to the actual 
date of his retirement the question of 
determining the exacz amount of pen~- 
sion in rupees payable to the petitioner 
arose. The petitioner did not claim 
that he was entitled to receive his pen- 
_ sion in pounds sterling under the pro- 
visions of the Government of India 
(High Court Judges) Crder, 1937 (here- 
inafter’ called the 1937 Order). His 
main prayer was that he was entitled 
to be paid his. pension in rupees by 
calculating it initially as payable in 
pounds sterling and then converting 
the sterling into rupees at the current 
rate of exchange prevailing at the time 
of payment: (vide last part of Para 16 
of his writ petition and last part of 
Para 3 of his rejoinder-affidavit). Ac- 
cording to the petitioner the amount of 
pension calculated in accordance with 
‘the terms of the 1937 Order being more 
favourable to him than. the amount de- 
termined under the 1954 Act, he was 
entitled to receive pension under the 
former. The Government, however, 
- decided to calculate ‘his pension in 
accordance with the szale and the pro- 
visions of the 1954 Act which provide 
for payment of pension in terms of 
rupees without any reference to pound 
sterling or to its current rate of ex- 
change into rupees. On July 2, 1968 
the petitioner, in terms of the proviso 
to Section 15 of the 1954 Act elected 
to receive the pension payable to him 
under Part I of the First Schedule to 
that Act. His option reads: 


“In pursuance of the. proviso to 
Section 15 of the High Court Judges 
(Conditions of Service) Act, 1954 I. R. 
L. Narasimham, I. C. S., Chief Justice 
of the Patna High Court, hereby elect to 
receive the pension payable to me under 
cae I of the first Schedule to that 

ct. 
The ..exercise of this option 
“is made without prejudice to my right 
to claim pension in pound sterling under 
the provisions of the -High Court 


Judges Order, 1937, to be converted. 


into rupees at superannuation if it will 
be more favourable to me. 
Sd/- R. L. Narasimham 
2-7-68” 


R. L. Narasimham v. Union of 


appointed a member of the Law | 
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On October 9, 1968 (as per annexure 
F to Shri Narasimham’s writ petition) 
the Accountant General, Bihar inti- 
mated to the Accountant General, 
Central Revenues, New Delhi, and also 
among others, to Shri Narasimham, 
the sanction of the Government of 
India with respect to the payment of 
Rupees 93,062,75 being the commuted 
value of Rupees .883/- out of the pen- 
sion of Rupees 1,665.65 per mensem 
(Rupees 20,000/- p. a) to Shri 
Narasimham. 


~ 4 After the dismissal of the 
writ petitions of Shri B. Malik and Shri = 
M. C. Desai by the Allahabad High 
Court Shri Narasimham is stated to have 
approached the Home Secretary in the 
matter of payment of his pension and 
to have tried to distinguish his case 
from those of Shri Malik and Shri 
Desai. Having failed to get the desir- 
ed relief from the Government Shri 
Narasimham filed the present writ peti- 
tion in November 1970: Apart from 
questioning the correctness of the afore- 
said judgment of the Allahabad High 
Court he also tried to distinguish his 
case from the cases of the other two 
Chief Justices. 


5. Civil Appeal No. 2065 of 
1970: Shri B.. Malik was an Advocate 


of the Allahabad High Court when he 


was appointed: a Puisne Judge of that 
High Court in 1944 and was appointed 
Chief Justice of the same Court on 
December: 15, 1947. He retired as 
Chief Justice of that Court on January 
11, 1955. According to his submission 
at the time of his appointment he was 
governed by the Government of India 
Act, 1935 and by virtue of Section 221 
of that Act, Article 221 of the Con- 
stitution and Section 25 of the 1954 
Act, his right in respect of pension 
could not be varied to his disadvantage 
after his appointment. His right to 
receive . pension in terms of the 1937 
Order has been preserved, claims Shri 


- Malik, and it is added that he is entitl- 


ed to be paid the equivalent of his 
pension expressed in pounds in terms 
of Indian Currency calculated at the 
prescribed exchange rate when pension 
is paid to him in India. The prescrib- 
ed rate of exchange, according to the 
submission, must be current market 
rate of exchange, 


. § Civil Appeal No. 2165 of 
1970: -Mr. M. C, Desai having joined 
the Indian Civil Service in December 
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1925 was appointed an Additional Judge 
of the Allahabad High Court on Decem- 
ber 13, 1948. He became a permanent 
Judge of that Court on January 24, 
1950. He was appointed Chief Justice 
of the same Court on January 17, 1961, 
after the 1954 Act had come into force 
and retired as Chief Justice of that 
Court on February 25, 1966. The Pre- 
sident sanctioned a sum of Rupees 
19,340.00 per annum payable to Shri 
Desai by way of pension in accordance 
with Part I of First Schedule of the 
1954 Act. Obviously Shri Desai had 
elected to receive pension under Part 
I as provided by the proviso to Sec- 
tion 15 of that Act. Indeed, it is so 
admitted by him in Para 6 of his re- 
joinder-affidavit dated February 12, 
1960 though it is stated in Para5 there- 
of that he had at that time not thought 
of.the question as to what his pension 
would be under the 1937 Order and in 


para 7 thereof that there was no ques-_ 


tion of the exercise of any option be- 
tween the 1937 Order and the 1954 Act, 
the option being confined as between 
Part I and Part II of the First Schedule 
of the 1954 Act. The pension payment 
order was actually issued to him for 
payment of pension of Rupees 1,611.65 
per month by the Accountant Gene- 
ral of U. P. This payment order 
was addressed to the Treasury Officer, 
Allahabad. On July 12, 1966 Shri 
Desai got commuted half of his pen- 
sion with effect from that date and re- 
ceived in lieu thereof Rupees 87,219.80 
with the result that his pension pay- 
ment order was revised by the Ac- 
countant General, U. P., and the balance 
of the pension payable to him was fix- 
ed at Rupees 805.85 per mensem. 
The order commuting his pension, ac- 
cording to his writ petition, was passed 


in October, 1966 which was obviously . 


after the devaluation of the Indian 
rupee. On January 19, 1967 he wrote 
to the Accountant General of U. P. 
pointing out that his pension was to be 


expressed in sterling and then convert-— 


ed into rupees at a rate of exchange 
fixed by the Government of India. 
The Accountant General on March 17, 
1967 sent reply stating that he could 
only fix the amount of pension as 
sanctioned by the President of India. 
Shri Desai thereupon wrote to the 
Secretary, Ministry of Home affairs, 
Government of India, New Delhi on May 
9,1967 for either refixing his pension 
in rupees after taking into considera- 


A.L R. 


tion the effect of devaluation of the 
rupee or for making an order of pay- 
ment of pension to him in sterling in 
England. In that letter he claimed 
payment of pension under paragraph 
933 A of the Civil Service Regulations. 
In March, 1968 he represented his case 
to the Minister of Home Affairs in 
which he tried to distinguish his case 
from that of Shri Malik whose writ 
petition was at that time pending in 
the Allahabad High Court. His prayer 
was rejected by the Home Ministry on 
April 20, 1968. 


T. Both Shri Malik and Shri 
esai applied to the Allahabad High 
Court under Art. 226 of the Constitu- 
tion, the former in August, 1967 and 
the latter in May, 1968. In Shri Malik’s 
writ petition prayers were made inter 
alia that the High Court be pleased: 
(i) to issue an order, direction or writ 
in the nature of certiorari and quash 
the order of the Accountant General 
U. P., Allahabad expressed in his letter 
No. PAI/SA/5990 dated February 6, 
1967, and (ii) to issue an order, direc- 
tion or writ in the nature of manda- 
Tus directing the Accountant General, 
Allahabad to issue a fresh PPO for 
Rs. 2,060.88 per mensem and Rupees . 
24,724.56 per annum in view of 
the devaluation of the Indian rupee in 
Supersession of PPO No. 118260 for 
Rs. 1,299.10 pm and Rs. 15,590.00 
per annum. Shri Desai prayed for "(a) 
a writ, order or direction to the Union 
of India to refix his pension in accord- 
ance with the provisions of the Gov- 
ernment of India (High Court Judges) 
Order, 1937 in sterling and then to con- 
vert the same into rupees at the pre- 
sent rate of exchange, (b) a writ, order 
or direction directing the opposite party 
No. 1 (Union of India) to pass suitable 
orders enabling the petitioner to draw 
his pension at the Treasury in England 
in sterling: (cy a writ, order or direc- 
fion, directing the opposite party No. 1 
to recalculate the amount of his pen- 
sion that has been commuted in ac- 
cordance with the provisions of the 
Government of India (High Court 
Judges) Order, 1937 according to the 
present rate of exchange and to pay to 
the petitioner the difference between 
the said amount and the amount al- 
ready paid to him.” A Full Bench of 
the Allahabad High Court, by a com- 
mon order dated September 10, 1969, 
dismissed both the writ petitions of 
Shri Malik and Shri Desai That 
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Court, however, certifiec the cases to 
be fit for appeal to this Court under 
Arts. 132 (1) and 133 (1) ʻe) of the Con- 
stitution. It is in these circumstances 
that these three cases have been heard 
together. 

8. The principal distinction be- 
tween C.A. No. 2065 of 1970 (Shri 
B. Malik v. Union of India and anr.) 
and the other two cases, s suggested at 
the bar, is that Shri B. Malik never be- 
longed to the Indian Civil Service 
whereas Shri Narasimham and Shri 
Desai originally belonged to the Indian 
Civil Service and were appointed Jud- 
ges of their respective High Courts as 
members of that service. The differ- 
ence between these two categories of 
cases lies in the differerce in the rules 
of service with regard to payment of 
pension governing the judges who came 
from the Indian Civil Service and those 
who never belonged to zhat service. 


9. Shri Narasimham and Shri 
Desai had originally jomed the Indian 
Civil Service and were appointed first 
as puisne judges and then as Chief 
Justices of their respective High Courts. 
As already noticed, they were appoint- 
ed as Chief Justices after the enforce- 
ment of the 1954 Act. We do not consi- 
der it necessary to trace the origin of 
the Indian Civil Service and refer to 
its historical background for discover- 
ing the dominant object and purpose of 
the provisions relating to payment of 
pensions embodied in the 1937 order by 
correlating them with the provisions 
for making payment of their salaries 
and pensions in pounds sterling in 
England or ofits equivalent in rupees 
in India, to the members ofthe Cove- 
nanted Services entering into covenants 
with the British Crown in England for 
Serving in India, which at that time 
happened to be a part of the British 
Empire. At the bar reference was 
only made to the 1937 Order for found- 
ing the claims of all tke three Chief 
Justices before us, as th2ir rights under 
this Order were stated to have been 
preserved in subsequ2=nt enactments 
and also in the present Constitution of 
India and in the 1954 Act. We may, 
therefore, start with the examination 
of the relevant provisions dealing with 
the pension payable to Judges of the 
High Courts as contaired in the 193 
Order. This Order wes made by his 
Majesty in Council under S. 221 read 
with S. 309 of the Government of India 

Act, 1935. Section 221 reads: 
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“221. Salaries etc., of Judges: 


The Judges of the several High 
Courts shall be entitled to such salaries 
and allowances, including allowances 
for expenses in respect of equipment 
and travelling upon appointment, and 
to such rights in respect of leave and 
pensions, as may from time to time be 
fixed by his Majesty in Council: 

Provided that neither the salary 
of a Judge nor his rights in respect of 
leave of absence or pension, shall be 
varied to his disadvantage after his 
appointment.”’ 

The 1937 Order provided for all the 
matters mentioned in S. 221. Para 5 of 
the Second Schedule of this Order 
shows that salaries payable to the Chief 
Justices and Judges of various High 
Courts in British India were specified 
in rupees. Pensions payable to them 
were, however, expressed in pounds 
sterling in the Third Schedule. It does 
not require much research or analysis 
to discover the reason why salaries, un- 
like pensions, of Chief Justices and Jud- 
Bes were specified in rupees only and 
quite obviously this distinction between 
payment of salary and payment of pen- 


sion was not unintentional or without 


purpose. The intended beneficiaries 
of these provisions were obviously 
those who were expected ordinarily to 
receive their salaries in India and their 
pensions in England. The subject of 
pensions is dealt with in paras 17 to 
24 of this Order though we: are direct- 
ly concerned with paras 18, 19 and 21 
only. Those paragraphs read as under: 


“18 (1) Subject to the provisions of 
this Order the pension payable to a 
Judge who on his retirement is entitl- 
ed to a pension shall be calculated: 


(a) in the case of a Chief Justice 
or Judge who is not a member of the 
Indian Civil Service, or of a Chief Jus- 
tice of a Chartered High Court who is 
a member of the Indian Civil Service, 
In accordance with the scale and rules 
a ek I of the Third Schedule to this 

rder. 3 


(b) in the case of a Judge who is 
a member of the Indian Civil Service 
and is not a Chief Justice of a Charter- 
ed High Court, in accordance with the 
scale and rules in Part II of the said 
Schedule. 

19 (1) The provisions of this para- 
graph shall apply in relation to a Judge 
who is a member of a Civil Service of 
the Crown in India, 
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(2) If any such Judge is eligibla 
for a pension under paragraphs 17 and 
18 of this Order he shall elect to receive 
either that pension or such pension as 
is referred to in the next succeeding 
sub-paragraph. 

(3) If any: such Judge is not eligi- 
ble for a pension under paragraphs 17 
and 18 of this Order or, being eligible 
for such a pension elects not to receive 
that pension, the pension payable tc 
him shall be — 

(a) the pension for which he woulc 
have been eligible under the rules of 
his civil service if he had not been ap- 
pointed a Judge, his service as a Judge 
being treated as service for the purpose 
of calculating that pension; and. , 

(b) If he is not a member of the 
Indian Civil Service, a special addi- 
tional pension of five hundred rupees 
per annum in respect of each completed 
year of service for pension in any one 
or more of the High Courts, but not in 
any case exceeding two thousand five 
_hundred rupees per annum. 7 

(4) The pension payable to any 
such Judge part of whose service in- 
cludes service as a Chief Justice shall 
in no case be Jess than the pension for 
which he would have been eligible if 
all his service for pension had been 
service rendered otherwise than as 
Chief Justice. os 

21. Pensions expressed in sterling 
only shall, if paid in India, be convert- 
ed at such. rate of exchange as the 
secretary of State may from time to 
time prescribe: 

Provided that nothing in this para- 
graph shall affect any specifie privi- 
lege in respect of the conversion of 
sterling pension which was conferred 
by any Rules previously in force on per- 
sons who on the ist February, 1921, 
were members of a civil service of the 
Crown in India.” 

10. We do not consider it neces~ 
sary to reproduce the relevant por- 
tions of the Third Schedule. It is, how- 
ever, clear that para 18 in so far as it 
provides for pension payable to a Chief 


Justice could scarcely apply to the 
two I.C.S. Chief Justices who never. 


held the offices of Chief Justices during 
the operation of the 1937 order, hav- 
ing been appointed as Chief Justices 
only after the enforcement of the 1954 


s 11. -When India secured inde-~ 
pendence in 1947 virtue of 


y. 
the Indian Independence Act, 1947 


(10. and 11 Geo. VI. ce. 13) pro- 

tection in certain respects was grant- 

ed to the Secretary of State’s Ser- 

vices by enacting S. 10 which provided: 

= “10 Secretary of State’s Services 
C: 

(1) The provisions of this Act 
keeping in force provisions of the Gov- 
ernment of India Act, 1935 shall not 
continue in force the provisions of that 
Act relating to appointments to the 
Civil Service of, and Civil Posts under, 
the Crown in India by the Secretary 
of State, or the provisions of that Act 
relating to the reservation of posts. 

(2) Every person who — l 

(a) having been appointed by tħe 
secretary of State, or Secretary of State 
in Council, to a civil service of the 
Crown in India continues on and after 
the appointed day ‘to serve under the 
Government of either of the new Domi- 
nions.or of any province or part there- 
of; or 

(b) having been appointed by his 
Majesty before the appointed day to be 
aJudge ofthe Federal Court or of any 
Court which is a High Court within 
the meaning of the Government of - 
India Act, 1935, continues on and after 
the appointed day to serve as judge in 
either of the new Dominions, 
shall be entitled to receive from the 
Governments of the Dominions and 
Provinces or parts which he is from 
time to time serving or, as the case 
may be, which are served by the courts 
in which he is from time to time a 
Judge, the same conditions of service 
as respects remuneration, leave and 
pension, and the same rights as respects 
disciplinary matter or, as the case may 
e, as respects the tenure of his office, . 
Or rights as similar thereto as changed 
mircumstances may permit as that per- 
son was entitled to immediately before 
she appointed day. 

(3) Nothing in this Act shall ‘be 
eonstrued as enabling the rights and 
liability of any person with respect to 
the family pension funds vested in 
commissioners under section two hun- 
dred and seventy three of the Govern- 
ment of India Act, 1935, to be govern- 
ed otherwise than by orders in Coun- 
cil made (whether before or after the 
passing of this Act or the appointed 
day) by His Majesty-in Council and 
rules made (whether before or after 
the passing of this act or the appointed 
day) by a Secretary of State or such 
cther . Minister of the Crown as may 
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be designated in that behalf by Order 
in Council under the Ministers of the 
Crown (Transfer of Functions) Act, 
1946.” 

12. According to S. 1 of this 
Act, August 15, 1947 was the appoint- 
ed day with effect from which the in- 
dependent Dominion of India was set 
up. In S. 221 of the Government of 
Tndia Act the “Governor General” was 
substituted for “His Majesty in Coun- 
cil”, Similarly, in para 21 of the 1937 
order “Governor General” was substi- 
tuted for “Secretary of State”. This 
apparently became necessary as a result 
of India having become an Independent 
Dominion. When the new Constitu- 
tion was framed -India constituted it- 
self into a Sovereign Democratic Re- 
public. Chapter V of Part VI deals with 
the High Courts in the States so far as 
relevant for our purpose. In order to 
be qualified for appointment as a Judge 
of a High Court a person must, among 
other qualifications stated in Art. 217 
(2), be a citizen of India. The existing 
Judges of the High Courts were, how- 
ever, specifically exempted from the 
requirement of qualification of Indian 
citizenship contained in this sub-Arti- 
cle: vide Art. 376 (1). According to 
Art. 216 every High Court is to consist 
of a Chief Justice and such other Jud- 
ges as the President may from time to 
time deem it necessary to appoint. 
Article 221 of the Constitution fixed 
the salaries of Judges and also made 
provision for leave of absence and 
pensions. This Article prima facie 
seems to refer to Judges appointed 
under the Constitution. The J udges 
of the High Courts holding office im- 
mediately before the commencement of 
the Constitution were by virtue of 
Art. 376 (1) also entitled, unless they 
had elected otherwise, to such salaries 
and allowances and to such rights in 
respect of leave of absence and pen- 
sions as are provided for under Arti- 
cle 221, which reads: pua 

"991. Salaries etc., of Judges: 

(1) There shall be raid to the Jud- 
ges of each High Court such salaries as 
are specified in the Second Schedule. 

- (2) Every Judge skall be entitled 
to such allowances and to such rights 
in respect of leave of absence and pen- 
sions as may from time to time be de- 
termined by or under law made by 
Parliament and, until so determined, to 
such allowances and rights as are spe- 
cified in the Second Schedule: 
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Provided that neither the allow- 
ances of a Judge nor his rights in res- 
pect of leave of absence or pension 
shall be varied to his disadvantage 
after his appointment.” y 
Article 376 (1) provides: 

“376, Provisions as to Judges of 
High Courts. l 

(1) Notwithstanding anything in 
clause (2) of Article 217 the Judges of 
a High Court in any Province holding 
office immediately ‘before the com- 
mencement of this Constitution shall, 
unless they have elected otherwise, be- 
come on such commencement the Jud- 
ges of the High Court in the corres- 
ponding State, and shall thereupon be 
entitled to such salaries and allowances 
and to such rights in respect of leave 
of absence and pension as are provided 
for under article 221 in respect of the 
Judges of such High Court. l 

Any such Judge shall, notwith- 
standing that he is not a citizen of 
India, be eligible for appointment as 
Chief Justice of such High Court, or as 
Chief Justice or other Judge of any 
other High Court.” 

The last para was added by the First 
Constitution Amendment Act, 1951. 


13. Para 10 (1), Part D of the 
Second Schedule provides for salaries 
to be paid to the Chief Justices and 
Judges of High Courts. The Chief 
Justices and Judges drawing higher 
salary immediately before the com- 
mencement of the Constitution were 
entitled -to receive as special pay an 
amount equal to the difference between 
the salary specified in para 10 (1) and 
the salary which they were drawing 
before such commencement. Para 
10 (4) dealing with the rights of ‘the 
High Court Judges in respect of leave 
of absence and pensions provided: 
| 10 (4). The rights in respect of 
leave of absence (including leave allow- 
ances) and pension of the Judges of 
the High Court of any State shall be 
governed by the provisions which, im- 
mediately before the commencement 
of this Constitution, were applicable to 
the Judges of the High Court in corres- 
ponding Province.” 

This sub-para became unnecessary when 
the Parliament made the required law 
with respect of pensions as contemplated 
by Article 221 (2). Strictly speaking, 
therefore, we have now to look only 
to the provisions of our Constitution 
and to the statutory enactments made in 
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accordance therewith for determining 
the question of the preservation or 
creation of the rights claimed by the 
three Chief Justices in these proceed- 
ings. This position was not, as indeec 
in face of the scheme of our Constitu- 
tion, could not be controverted by 
‘them. 

14, In 1954 Parliament, as con- 
templated by Article 221 (2), enacted 
the 1954 Act. This Act sought to pro- 
vide for one common scale of pensions 
for all Chief Justices and another com- 
mon scale for other Judges because 
under the Constitution one uniform rate 
of salary for Chief Justices and an- 
other uniform rate of salaries for other 
Judges of High Courts was provided. 
The Judges already drawing higher 
Salary, it may be recalled, were com- 
pensated by the grant of a special pay 
under the Constitution. The fact that 
as originally enacted. “the High Court” 
as defined in this Act meant the High 
Court of Part A States is immaterial 
for our purpose because now there are 
no Part B States and, therefore, no 
Part B State High Courts. Chapter III 
and First Schedule of this Act deal 
with the subject of pensions payable to 
the Judges so far as relevant for our 
purpose, This Act was amended in 
some important respects in 1958 with 
retrospective effect from November 1. 
1956 (vide: Act 46 of 1956). That was 
the date with effect from which the 
Constitution Seventh Amendment Act 
was enforced. By virtue of Section 10 
of this Amending Act in Part II of the 
First Schedule new paragraph 3 speci- 
fying in rupees the new scale for ad- 


ditional pension was substituted for 


the original paragraph 3 in which pen- 
sion payable to an I. C. S. Judge had 
been expressed in sterling only (vide 
Section 15). This Act was again amend- 
ed in 1961 with retrospective effect 
from the inception of the principal Act 
and’ then again in 1964 with re- 
trospective effect. It is not necessary 
to go into those details. No doubt, 
Shri Malik had retired on January 11, 
1955 but no point was sought to be 
made on his behalf on the ground of 
these retrospective amendments being 
subsequent to his retirement. His case 
is plainly governed by Section 14 as 
originally framed read with Arti- 
cle 221 (2) of the Constitution and we 
will ignore the later amendments. 
tion 14, after the aforesaid amendments 
with retrospective effect, reads as 


Sec- 


A.I. R. 


under: 

“14. Pension payable to J udges — 
Subject to the provisions of this Act, 
every Judge shail, on his retirement, be 
paid a pension in accordance with the 
Scale and provisions in Part I of the 
First Schedule: 

Provided that no such pension 
Shall be payable to a J udge unless — 

(a) he has completed not less than 
twelve years of service for pension; or 

(b) he kas attained the age of 
Sixtytwo years; or 

(c) his retirement is medically certi= 
fied to be necessitated by ill-health. 

Provided further that if a Judge 
at the time of his appointment is in re- 
ceipt of a pension (other than a disabi- 
lity or wound pension) in respect of 
any previous service in the Union or 
a State, the pension payable under this 
Act shall be in lieu of, and not in addi- 
tion to that pension. 

Explanation — In this section 
‘Judge’ means a Judge who is not a 
member of the Indian Civil Service or 
has not held any other pensionable 
civil post under the Union or a State 
and: includes a Judge who being: a 
member of the Indian Civil Service or 
having held any other pensionable civil 
post under the Union or a State has 
elected to receive the pension payable 
under Part I of the First Schedule.” - 

15. The second proviso was add- 
ed by the 1953 Amendment Act and in 
clause (b) of the first proviso the word 
‘sixtytwo’ was substituted for the word 
‘sixty’ by amendment in 1964. 

16. section 15 which has retain- 
ed its original form contains special 
provision for pension in respect of 
Judges who are members of service. 
It reads: 

. “15. Special. provision for pension 
in respect of Judges who are members 
of service — 

Every Judge — 

(a) who is.a member of the Indian 
Civil Service shall, on his retirement, 
be paid a pension in accordance with 
the scale and provisions in Part II of 
the First Schedule: 

(b) who is not a member of the 
Indian Civil ‘Service but has’ held any 
other pensionable civil post under the 
Union or a State, shall, on his retire- 
ment, be paid a pension in accordance 
with the scale and provisions in Part ITI 
of the First Schedule. 

Provided that every such Judge 
shall elect to receive the pension pay- 
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able to him either under Part I of the 
First Schedule or, as the case may be, 
Part II or Part III of the First Sche- 
_ dule, and the pension payable to him 
shall be calculated accordingly.” 


17. The proviso is significant so 
far as the I. C. S. Chief Justices, name- 
ly, Shri Narasimham and Shri Desai, 
are concerned because they were re- 
quired to elect to receive the pension 
payable to them either under Part I 
or Part II of the First Schedule and if 
they elected in favour of Part I then 
their case would be similar to that of 
Shri Malik, who, under Section 14 has 
prima facie, as is clear from the expla- 
nation, to be paid his pension “in 
accordance with the scale and provi- 
sions in Part I.” 
parts of the First Schedule there was 
no third option open to the two I. C. 5. 
Chief Justices before us because Part 
III of the First Schedule does not ap- 
ply to the I. C. S. Judges. Before con- 
sidering the First Schedule we may 
as well read- Sections 18 and 25 (1) 
of this Act: 


“18. Conversion cf sterling pension 


into rupees — 


Pensions expressed in sterling only 
shall, if paid in India, be converted into 
rupees at such rate of exchange as the 
Central Government may, from time to 
time, specify in this behalf. ` 

Provided that nothing in this sec- 

tion shall affect- any specific privilege 
in respect of the conversion of sterling 
pensions which was conferred by any 
rules previously in force in respect 
of persons who, on the Ist February, 
1921, were members cf the Indian Civil 
Service.” (Emphasis supplied). 
This section is a reproduction of para 21 
of the 1937 Order except that “Central 
Government” is substituted for ‘Gover- 
nor-General”. The proviso which ex- 
pressly excludes from. the operation of 
this section any spezific privilege in 
respect of conversior of sterling pen- 
sions conferred by prior rules on pre- 
1921 members of the Indian Civil 
Service, was omitted by Act 46 of 1958 
with retrospective effect from Novem- 
ber 1, 1955. No argument was found- 
ed on the purpose of the original enact- 
ment of this proviso and its retrospec- 
tive removal in 1958. 

18. Section 25 (1) reads: 

. *95. Savings —.'1) Nothing con- 
tained in this Act shall have effect so 


Apart from the two. 
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as to give to a Judge who is serving 
as such at the commencement of this 
Act less favourable terms in respect 
of his allowances or his rights in res- 
pect of leave of absence (including 
leave allowances) or pension than those 
to which he would be entitled if this 
Act. had not been passed. l 

x x x x x. x 
Sub-section (2) of this section which 
was added by Act 46 of 1958 with 
retrospective effect from November 1, 
1956 apparently in order to give effect 
to the Proviso to Article - 221 of the 
Constitution so far as Judges of the 
former High Courts in Part B States 
were concerned is not relevant for our 
purpose. The whole controversy be- 
fore us would in effect seem to centre 
mainly round the construction to be 
placed on these two sections and on 
Article 221 of the Constitution for de- 
termining the nature and extent of the 
pre-existing rights in respect of. pen- 
sions which were claimed by the Chief 
Justices to have been preserved by the 
Constitution and the 1954 Act. 

19. Beginning with the First 
Schedule of the 1954 Act we find that 
all the paras of Part I specify the 
amount of pension payable in rupees. 
Para 3 provides for basic pension and 
paras 4 and 5 for additional pension. 
Para 4 reads: 


"4 For the purpose of calculating 
additional pensions, service as a Judge 
shall be classified as follows :— 


Grade I. Service as Chief Justice 
in any High Court; 

Grade II. Service as any other 
Judge in any High Court.” 


Para 5 which also fixes the maximum 
aggregate pension per annum pro- 
vides: 


“5. For each completed year of 
service for pension in either of the 
grades mentioned in paragraph 4, the 
Judge who is eligible for a basic pen- 
sion under this Part shall be entitled 
to the additional pension. specified in 
relation to that grade in the second 
column of the table annexed hereto: 

{For Table see next page] 

. Provided that the aggregate 
amount of his basic and additional pen- 
sion shall not exceed the amount speci- 
fied in the third column of the said 
table in relation to the higher grade in 
which he has rendered service for not 
less than one completed year. 
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5 TABLE 


A. I. R, 


Max. aggregate 


Service Additional pension 
l per annum pension p.a, 
Rs. S. 
Grade I 740 20,000 
Grade II 470 16,000” 


It is not denied that Shri Malik who is 
not a member of the Indian Civil Ser- 
vice is to be paid his pension in ac- 
cordance with the scale and provisions 
in Part I of the First Schedule as laid 
down by Section 14 of the 1954 Act. 
As regards Shri Desai also it is not dis- 
puted that he had on his retirement 
elected under the proviso to Section 15 
to receive his pension under Part I of 
the First Schedule. All that he has 
pleaded in the rejoinder affidavit is that 
there was never any question of option 
between the 1937 Order and the 
.11954 Act. This plea ignores the fact 
that had he exercised his option to re- 
celve his pension under Part II he 
would have been entitled to invoke the 
ordinary rules of the Indian Civil Ser- 
vice applicable to him, had he not been 
appointed as Judge, and that his elec- 
tion to receive pension under Part I 
rules out all claim to. pension in 
sterling. So far as these two Chief 
Justices are concerned it is hardly open 
to dispute that they have both to re- 
ceive their pansion under Part I. The 
claim made in the writ petition'by Shri 
Desai that he was entitled to draw his 
pension at the Treasury in England in 
sterling is also in view of his election 
not easy to sustain and indeed no con- 
vinecing argument owas advanced 
in its support. It is only in the case of 
Shri Narasimham that it was suggested 
that he had exercised his option with- 
out prejudice to his right to claim pen- 
sion in pounds sterling under the 1937 
Order to be converted into rupees, if 
that would be more favourable to him. 
Under the proviso to Section 15 as is 
clear he was required to elect to re- 


ceive his pension either under Part I. 


or under Part II. Part II of the First 
Schedule applies to a Judge who is a 
member of the Indian Civil Service 
and who has not elected to receive 
the pension payable under Part I. 
Under paragraph 2 of Part II pension 
payable to such a Judge is the pen- 


sion to which he would be entitled ` 


under the ordinary rules of the Indian 
Civil Service if he had not been ap- 
pointed a Judge, his service as a Judge 
being treated as service therein for 
calculating that pension, and to the ad- 


ditional pension, if any, to which he 
wculd be entitled under paragraph 3. 
It may be recalled that the original 
paragraph 3 as enacted in 1954 pro- 
vided for a seale of additional pension 
for Judges completing not less than 
Seven years of service, and that the 
amount was expressed in sterling. By 
the Amending Act No. 46 of 1958 this 
Scele in paragraph 3 was specified in 
rupees instead of sterling with retros- 
pective effect. This amendment was 
eff=cted long before Shri Narasimham 
retired. The vires or legality of this 
amendment was not questioned before 
us. l 

20. Tt is true that in the absence 
of election -by Shri Narasimham under 
Section 15 it was apparently not possi- 
ble to calculate pension payable to him 
under the 1954 Act. It was, however, 
open to him, if he so desired, to elect 
to receive pension under Part IL. In- 
stead of so electing, he elected to re- 
ceive pension under Part I without 
prejudice to his right to claim at super- 
annuation payment of: pension under 
the 1937 Order by converting sterling 
into rupees if that were more favour- 
able to him. After the amendment off: 
paragraph 3 of Part II of the First 
Schedule, even under that Part there 
is no question of calculating pension 
parable to retired Judges of the High 
Courts-in pounds sterling. Indeed, the 
1924 Act, after its amendment marks the 
final break with the foreign currency 
in the matter of payment of pensions to 
the High: Court Judges and the be- 
firming of uniform treatment of all 
High Court Judges in the matter of 
parment of pension by providing for 
Calculation and payment in Indian 
currency. The anomaly which was a 
ree of the British rule originally 
motivated by an apparent desire to be- 
stow a special privilege and facility, 
carrying financial benefit, on British 
Judges serving in India was finally re- 
moved by this amendment. It is hard- 
ly necessary in this connection to 
emphasise the desirability of keep- 


ing our basic economic structure, 
so far as practicable, free from 
the direct effects of unpredict- 


able fluctuations in the value of 
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foreign currency. It wes thus apparently 
with the intention of celinking the fixa- 
tion of pension to the retired I. C. S. 
Judges of the High Court from the 
pound  sterling—a fcreign currency— 
that the Parliament in its wisdom de- 
cided to effect the necessary amend- 
ment in the 1954 Acs, which removed 
the anomaly of payirg pensions to a 
_ certain category of High Court Judges 
by first determining the amount of 
pension in a foreign currency and then 
converting that amount into Indian 
rupees for payment to them. It also 
eliminated the possibility of recurring 
variations, depending on the uncontrol- 
lable fluctuations in the value of pound 
sterling, in the amount of pensions 
payable to that category of Judges. 


21. - Reliance was placed on Sec- 
tion 25 of the 1954 Act for the conten- 
tion that this Act itself saves the pre- 
existing right of the Judge serving 
as such at the commencement of this 
Act in respect of their pensions. Sec- 
tion 25 read with Section 18, accord- 
ing to the argument, entitles the Chief 
Justices to receive their pensions when 
expressed in sterling in the 1937 Order 
after converting them into rupees at 
the prevailing rate of exchange. Link- 
ed with this submission is the argu- 
ment that the Proviso to Article 221 (2) 
of the Constitution initially saved this 
right and Section 25 merely repro- 
duces this constitutional protection. 
Let us examine the zogency and the 
validity of this argument. While do- 
ing so we are completely ignoring the 
election made under Section 15 of the 
1954 Act. 


22. The relevant provisions of 
the Constitution, the validity of which 
is beyond challengir. g, must, after 
January 26, 1950, be zonsidered as the 
basic source of the rights in respect of 
the pensions claimed by three Chief 
Justices. We have only to examine 


those provisions in order to find out’ 


the nature oftheir rights created or 
preserved thereunder, In this connec- 
tion it is important zo bear in mind 
that Shri Narasimham and Shri Desai 
were appointed Chief Justices not only 
after the commencement of the Con- 
stitution but also after the enforcement 
of the 1954 Act. Their rights in their 
capacity as Chief Justices would, 
therefore, prima facie, seem to he 
governed not by the 1937 Order but 
by the Constitution and the 1954 Act. 
They were not serving as Chief 


only, if paid in India, 
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Justices at the commencement of the 
1954 Act with the result that Sec- 
tion 25 of that Act would seem to be 
ineffective so far as their rights for 
pension as Chief Justices are concern- 
ed. Shri B. Malik had, however, been 
appointed as Chief J ustice i in December, 
1947 and he retired in January, 1955. 
But he was never a member of the 
the Indian Civil Service and different 
considerations arise in his case. 


23. Now Section 25 of the 1954 
Act — enacted by Parliament as con- 
templated by Article 221 (2) — which 
has already been reproduced merely 
saves the pre-existing right of the three 
Chief Justices in respect of pensions 
from less favourable effect of the pro- 
visions of the 1954 Act. The ques- 
tion, therefore, arises if the 1954 Act 
has the effect of giving to the three 
Chief Justices less favourable terms in 
respect of their pensions than those to 
which they would have been entitled 
had the 1954 Act not been passed. For 
determining this question we have .to 
turn to the 1987 Order: vide Arti- 
cle 221 (2) read with para 10 (4), Part 
D. Second Schedule of the Constitution. 
Para 18 of the 1937 Order provided 
for the calculation of pension, payable 
to a Chief Justice on his retirement 
(whether or not he is a member of the 
Indian Civil Service) in accordance with 
the. scale and rules in Part I of the 
Third Schedule. In that Part pensions 
are expressed in sterling only. Accord- 
ing to para 21, it may be recalled, such 
pension when expressed in sterling 
had to be con- 
verted at such rate of exchange as the 
Secretary of State (before India be- 
came a Dominion) or the Governor 
General, (after India became a Domin- 
ion) may, from time to time, prescribe. 
This para, quite plainly, did not impose 
any legal obligation on the authorities 
concerned to adopt the current or 
market rate of exchange. Neither any 
statutory provision nor any precedent 
or principle was brought to our notice 
from which we could be persuaded to 
spell out any such obligation. The 
authorities concerned were free to pre- 
scribe whatever rate of exchange they 
considered proper, By virtue of Arti- 
ele 221 (2) of the Constitution, until 
Parliament by law determined different- 
ly, every Judge was entitled to such 
rights in respect of pensions as are 
specified in the second Schedule. In 
that Schedule, as provided by para 10 (4) 
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(before its amendment by the Consti- 


tution (Seventh Amendment) Act, 1956) 
of Part D, the rights in respect of pen- 
sion of the Judges of the High Courts 
Were continued to be governed by the 
provisions. which. immediately before 
the commencement of the Constitution 
were applicable to them in the corres- 
ponding provinces. The Proviso to Arti- 
cle 221 (2), it may be recalled, only 
protected the rights of a Judge in- res- 
pect of pension against variation to his 
disadvantage. Assuming this Proviso 
to take within its fold the right of a 
Judge in respect of pensions under the 
1937 Order, it may be pointed out, 
that there was no right conferred on a 
Judge under that order to get his pen- 
sion, specified in pounds sterling only, 
converted into rupees at the current or 
market rate of exchange. There was, 
therefore, no question of any such 
right being protected under the Con- 
stitution. The only right that could 
be protected was to get the “pension 
expressed in sterling only” converted 
for payment in India “at such rate of 
exchange as the Governor General may 
from time to time prescribe”. The pro- 
tection thus granted was also to last 
only for the interim period till Parlia- 
ment made a law in respect of pensions 
as provided by Article 221 (2). This 
sub-Article, in our view, clearly shows 
that the framers of the Constitution in- 
tended the law relating to pensions of 
all High Court Judges, including the 
Chief Justices to be placed on a more 
uniform, rational and stable basis. 
Such law in the form of the 1954 Act, 
it may be recalled, was brought on the 
Statute book in 1954. The protection 
guaranteed to the Judges of the High 
Courts in the Proviso to Article 221 (2) 
was reproduced in the 1954 Act as well 
in the form of Section 25. Now if 
there was no pre-existing right in the 
three Chief Justices to get their pen- 
sions expressed in sterling only con- 
verted for payment to them into rupees 
at the current or market rate of ex- 
change, obviously there was no ques- 
tion of preserving or protecting any 
such right either under the Constitu- 
tion or under the 1954 Act. Under the 
Said Act pensions expressed in sterling 
only were, according to Section 18, to 
be converted into rupees at such rate 
of exchange as the Central Government 
Specified in this behalf from time to 
time. This right is expressed in terms 

identical with those used in Para 21 


Of the 1937 Order except 
that the authority empowered to 
Specify the rate of exchange for the 
conversion is the Central Government 
ir substitution for the Governor 
General, No complaint was made by 
the Chief Justices before us against this 
substitution. It is thus clear that the 
statutory provisions beginning with the 
1937 Order and ending with the 1954. 
Act nowhere vested.in the High Court 
Judges a right to have their pensions 
expressed in sterling to be converted 
irto rupees at the prevailing market rate 
or exchange at the time of their retire- 
ment or of payment of pension to them. 
We are, therefcre, unable to hold that 
either the Constitution or the 1954 Act 
preserves any right in the three Chief 
Justices to get their pensions expressed 
ir. sterling only converted for payment 
tc them in India into rupees at the pre- 
vailing market rate of exchange. 

24. Shri Narasimham, however, 
scught support for his submission 
from the previous history of the fixation 
of 1s-6d. to a rupee as the rate of ex- 
change in February, 1928. He placed 
particular reliance on an extract from 
a letter (No. 23/44/48-Ests. dated 
14-12-1948) from the Home Ministry, 
Government of India, to the Chairman 
of the I. C. S. Association (Annexure J 
tc Shri Narasimham’s rejoinder affida- 
vit) in which assurance was said to have 
been given that the rate of exchange 
fcr the purposes of Article 983 of the 
Cvil Services Regulations would be 
the one generally applicable to all off- 
cial transactions between India and the 
United Kingdom and that there was no 
intention to prescribe such rate arbi- 
trarily with reference to pensions alone. 
Apart from this assurance Shri Nara- 
simham also pressed into service the 
“principles ot nominalism” for 
fcunding his claim and in this connec- 
tion reference was made to certain 


‘passages in Dicey’s Conflict of Laws 


and in Cheshire’s Private International 
Law. 


25. History of the background 
in which 1s.6d. was fixed as the rate of 
exchange for a rupee is of little rele- 
vance in determining the question in 
controversy before us. It does not 
create any legal obligation in favour 
of the Chief Justices before us which 
they can enforce in the present pro- 
ceedings. In any event the language of 
tke 1937 Order and of the 1954 Act is 
quite plain and it appears to us imper- 
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missible to refer to` any such history 
for the purpose of construing -hese 
provisions. Similarly the extract from 
the letter dated December 14, 1945 can 
render little assistance in const~uing 
the clear provisions oł the 1937 Order 
or of the 1954 Act. 
26. For reasons best knovn to 
Shri Narasimham he did not care to 
produce for our examination the -etter 
to which the letter dazed December 14, 
1948 purports to be a reply, so as =0 en- 
able us to havea clzarer and ‘uller 
picture of the context in which this 
reply was given. Some parts of the ex- 
tract produced by Shri Narasimham, 
however, do throw some light on what 
the Association had itselfin all prcbabi- 
lity suggested. The actual words from 
the extract usefully be reproduced here: 
“The Government of India agree 
that now that most of the Eur zpean 
members of the I. C. S. have left, it is 
somewhat anomalous that the I. C. S. 
annuity should continue to be fixed 
in sterling. The matter, however, 
forms part of a bigger issue aff2cting 
all services, and the r2moval of the an- 
omaly involves an alteration cf the 
whole structure of the pensionary rules 
in the Civil Service Regulations. The 
Government of India regret that they 
are not in a position to undertake this 
piece of reform just at present.” 
Jt seems obvious that in 1948 the 
Government felt some difficulty in act- 
ing on the representation of the I. C. S. 
Association on such an important point 
as the removal of the anomaly of fixing 
in sterling the I. C. S. annuity but in 
due course after fuller deliberation 
when India ceased to be a Dominion 
and became a Sovereign Demccratic 
Republic the suggestion made Ly the 
said Association itself was accepted and 
carried out on a permanent basis by 
inserting the necessary provis-on in 
the Constitution and later by enact- 
fing the 1954 Act sc far as the High 
Court Judges are conrerned. We need 
not refer to the changes effected -n the 
relevant Civil Service Regulations. The 
extract of the letter produced by Shri 
Narasimham would thus seem to be 
wholly unhelpful to him. 
ne Al The vires of Section 18 of 
the 1954. Act in so far as it empowers 
the Central Governm=2nt to speci=y the 
rate of exchange for converting sterl- 
ing into rupees was rot questioned be- 
fore us. There being, therefore, no 
wight created by the 1937 Order or by 
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any other statutory provision brought 
to our notice vesting in the three 
Chief Justices a right to get their pen- 
sion converted from pound sterling in- 
to rupees at the prevailing market rate 
of exchange at the time of their retire- 
ment or of actual payment, we do not 
think they can have any legitimate grie- 
vance against the fixation of their pen- 
sion in rupees on a permanent basis by 
the Parliament under the 1954 Act as 
amended, in accordance with the then 
prevailing rate. The amount of pension 
fixed by the 1954 Act as amended was 
indisputably not less favourable to the 
three Chief Justices and even on their 
own argument they had no grievance 
against it at that time. The fact that it 
was so fixed on a permanent basis by 
the Parliament does not violate any 
right vested in the three Chief Justices. 

28. Reference on behalf of the 
Chief Justices was also made to certain 
observations by Dr. Katju, the then 
Minister for Home Affairs, during the 
discussion in the Parliament on the 
High Court Judges (Conditions of 
Service) Bill which later emerged as 
the 1954 Act. All that we need say in 
this connection is that proceedings in 
Parliament are scarcely a legitimate or 
a helpful aid to the construction of the 
statutes and no observation made 
there can vary the plain meaning of 
the statutory language which is other- 
wise clear and unambiguous. 

29. It was faintly suggested 
that the fact that S. 18 has been retain- 
ed in the 1954 Act even after its 
amendment by Act 46 of 1958 shows 
that a right of certain category of Jud- — 
ges to have their pensions converted 
from sterling into rupees still subsists. 
According to the submission it is Jud- 
ges in similar position as the three 
Chief Justices before us or at least the 
LC.S, Chief Justices like Shri Narsim- 
ham and Shri Desai for whose benefit 
S. 18 has been retained. This argu- 
ment in face of the clear provisions of 
the other relevant sections and of the 
relevant parts of the First Schedule is, 
in our opinion, unacceptable for sus- 
taining the claim of the three Chief 
Justices to get their pensions converted 
into rupees in accordance with the 
terms of the 1937 Order for payment 
to them. Section 18 may well have been 
retained for the benefit of those I.C.S. 
Judges whose right to pension was 
governed by the 1954 Act prior to its 
amendment by Act 46 of 1953. It is, 
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however, unnecessary to express 
considered opinion on this point. 


- 30. Shri Narasimham’s argu- 
ment that he being a creditor of the 
Government in terms of pound sterling 


any 


was entitled to receive his pension asa - 


debt by converting the pounds into 


rupees at the current market. rate of - 


exchange is-based on an untenable pre- 
mise. The relationship of creditor and 
debtor, assumirig it to exist in this 
case, could only arise after the pension 
became due and payable. After the en- 
forcement of the 1954 Act‘ as amended 
he could : only become a creditor ‘in 
terms of rupees and not ‘in terms 
of pounds. This ‘contention is, therefore, 
of no assistance to Shri Narasimham. 


31. This also fully answers the 
alternative plea that Shri .Narsimham 
has in any event a money claim against 
the Government, The money claim in 
respect of pension also materialises 
only when it becomes due. No provi- 
sion of statutory law or binding prece- 
dent was brought to our notice under 
which a claim under the 1937 Order 
could be kept alive so far as the three 
Chief Justices are concerned after the 
commencement of the Constitution and 
enforcement. of the. 1954 . Act -beyond 
the extent to which any such: claim 
was actually preserved thereunder. As 
observed earlier, the Constitution and 
the 1954 Act ‘only contemplate. calcula- 
tion and payment of pension in rupees. 


32. Reliance was placed by Shri 


Narasimham on rule 149 of Dicey’s 
“Conflict of Laws”, 8th edh. in which 
the Nominalistic Principle is stated as 
follows: 


“A debt expressed in the currency 
of any country involves an obligation 
to pay the nominal amount of the debt 
in whatever is legal tender at the timè 
of payment according to the law of the 
country in the currency of which the 
debt is expressed (lex monetae) irres- 
pective of any fluctuations which may 
have occurred in the value of that cur- 
rency in terms of sterling or any other 
currency, of gold, or.of any commodi- 
ties between the time when the debt 
was incurred and the time of payment 
(Principle of Nominalism).” 


- 33. Reference in this very con- 
nection was also made to p. 684 of 


Cheshire’s Private International Law 


(eighth edn) whereitis stated that in 
“England an. English Court cannot order 


'LC.S,, 


AIR. 


payment except in’: English currency 
and whatever sum is ordered to be 
paid must be expressed in English 
money or such order cannot be enforced 
by the-ordinary writs of execution. It 
is not understood how these references 
can help Shri N arasimham. Once his 
plea as creditor or money claimant in 
terms of pounds-sterling fails, all these 
arguments . become wholly irrelevant 
and have to be repelled. 

33A. It was pleaded in para 19 of 
Shri-Narasimham’s writ petition (W. P. 
No, 630 of 1970) that Shri Iqbal Ahmed, 
who retired as Chief-Justice of the AT- 


. lehabad. High Court in September, 1946, 


Shri K. K. Verma.who retired as Chief 
Justice of the same Court-in December, 
1947 and Shri P. N. Sapru who retired 
as Judge of that High Court in Febru- 
ary, 1954 and Shri -Harish Chandra, 
L‘C.S., who retired as a Judge of the 
same ‘High Court in September, . 1954 
were all paid their pensions in rupees 
at- the prevailing rates ‘of ‘ exchange. 
Those cases were stated to be identical 
with his case. The last instance, name- 
ly, that of Shri Harish Chandra was 
particularly relied upon by Shri Nara- 
Simham as a case very close to his. It 
was stated in the writ petition that Shri. 
Harish Chandra’s pension was initially 
sanctioned at the rate of Rs. 1,222-4-0 
per month, but on devaluation of the 


‘rupee in June; 1965.it was increased 
-te Rs. 1,925/- and on devaluation of the 


pound in November, 1967 it was redu- 
ced to Rs. 1,650/-.. 

.-34:° ` In the EE E it 
was explained that the first three Jud- 
ges had retired prior to the enforce- 
ment of the 1954 Act and their pensions 


“Were paid at the rate of 1s. 6d. to the - 


rupee which was the rate “prescribed 


‘far conversion of sterling pension at 


the relevant time.. Variation in par 
value of the rupee was not considered 
to have any bearing. on the rate of ex- 


< change to'be prescribed under the 1937 
-Order or to'be specified by the Central 


Government under the 1954 Act. Shri 
Harish’ Chandra had undoubtedly 
retired after the enforcement of the 
1954 Act but before its amendment in 
1958. However, for the’: purpose of 
pension. he had elected to be governed 


‘by Part II of the First Schedule.to the 
1654 Act. 
‘pension to which he would have been 


He was ‘accordingly’ paid 
ertitled under the ordinary rules - of 
if he. had not been appointed a 
Judge, his service as a Judge being 


1972 


treated as service therein for the pur- 
pose of calculating his pension. Shri 
Harish Chandra was also stated to be 
entitled to an additional pension ac- 
cording to the scale prescribed under 
Part II. It was also added in the 
counter-affidavit that even as an I.C.S. 
Officer Shri Harish Chandra’s pension 
should have been expressed under the 
relevant articles of the Civil Service 
Regulations in rupees as he wanted to 
draw his pension in India. He had, 
therefore, been wrongly sanctioned 
pension under a mistaken belief that 
he was entitled to his pension in sterl- 
ing. In fact according to the counter- 
affidavit the pension cases of all these 
four Judges were under the considera- 
tion of the Government, These instances 
not being similar do not afford any 
assistance in the present case. Even the 
instance of Shri Harish Chandra is dis- 
tinguishable. There is thus no ques- 
tion of any hostile discrimination and 
the plea on the basis of violation of 
Art. 14-of the- Constitution being mis- 
conceived is unacceptable. Shri Nara- 
simham retired in 1968, when the Par- 


liament had by the 1954 Act already . 


determined his right in respect of pen- 
sion by converting the pounds sterling 
into rupees at the prevailing rate. He 
also elected to receive pension under 
Part I of the First Schedule of the 1954 
Act and not under Pert II. 


The use of the singular in the Pro- 
viso in Art, 231 (2) of the Constitution 
relied upon by Shri Narasimham is, in 
our opinion, of no particular signifi- 
cance, It does not change the plain 
meaning of the Proviso which, in our 
view, does not entitle the present Chief 
Justices to claim payment of pensions 
on! conversion of the pound into rupees 
at the current rate of exchange prevail- 
ing at the time of payment. 


| 35. Shri Narasimham in his 
second set of written arguments has 
prayed for a further opportunity of 
addressing oral argum=nts. In our opi- 
nion, he has already had more than 
ample opportunity of stating and deve- 
loping his arguments and there is no 
cogent ground for allcwing him any 
further opportunity of oral address. 


36. Shri Desai has in his writ- 
ten arguments, it may incidentally be 
pointed out, claimed that pension, un- 
like salary, is earned at once, each in- 
stalment being only a part of the 
whole pension. On this basis he claimed 


R. L. Narasimham v. Union of 
. that the 1954 Act’ gave him unfavoura- 


India (Dua J.) [Prs. 34-38] S. C. 2419 


able terms by substituting unstable 
currency like the rupee for the more 
stable currency like the pound sterl- 
ing. According to him the rate prevail- 
ing at the time when the pension was 
converted into rupees by the Parlia- 
ment is also irrelevant as his pension 
had not fallen due to him at that time. 
The argument is without merit. Shri 
Desai retired in February, 1966 when 
the Parliament had already valid- 
ly fixed his pension in rupees: he 
also elected to receive pension ac- 
cording to Part I of the First 
Schedule to the 1954 Act. He fur- 
ther got his pension commuted in 
July, 1966 at the rate determined under 
the 1954 Act after the devaluation of 
the rupee. In these circumstances it is 
difficult to appreciate what right he 
has now, to ask for pension being paid 
to him by converting pound sterling in- 
to rupees at the current rate of ex- 
change. The bald assertion unsupport- 
ed by any cogent material, that pound 
sterling is intrinsically a more stable 
currency than rupee, apart from being 
wholly unacceptable, has no relevance, 
when we find that pension expressed in 
sterling was validly converted into 
rupees by the Parliament for payment 
to the Chief Justice and Judges of the 
High Courts at a uniform rate. 

37. After the judgment was 
ready the office of this Court circulat- 
ed to us copies of Shri Narasimham’s 
application (C. M. P. No. 4457 of 1972 
in his Writ Petition No. 630 of 1970) 
dated July 12, 1972 praying that in 
view of the ‘changed circumstances, 
this Court may . permit him to with- 
draw his writ petition and that the 
parties be directed to bear their own 
costs. The change in the circumstan- 
ces necessitating the withdrawal of the 
writ petition has not been stated in the 
application. 

38. As all the three cases were 
heard together and on behalf of Shri 
Desai the arguments addressed in the 
other two cases were adopted by his 
counsel ali the points of law raised in 
all the three cases have to be decided 
by this Court. It is accordingly not 
necessary to delete any part of the 
decision from the judgment. All that 
we need say is that Shri Narasimham 
is allowed to withdraw his writ peti- 
tion and that the same is dismissed 
as withdrawn without any order as to 
costs. 


—_—_——_—— 
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39. There is also another fact 
which requires notice. Shri B. Malik 
has after the judgment was ready, sent 
to us individually by registered post 
additional written arguments in his 
case (C.A. No. 2065 of 1970) with a 
covering letter dated July 7, 1972 stat- 
ing that he had been informed that this 
Court had directed his appeal and other 
connected cases to be listed for further 
hearing after the re-opening of the 
Court and that this Court had also 
directed written arguments to be filed. 
We do not think that Shri Malik has 
been correctly informed. Sending argu- 
ments to the Judges by post also seems 
to us to be irregular and contrary to 
the practice and procedure of this Court. 
A proper application seeking permis- 
sion to file additional arguments should 
have been filed in court in accordance 
with rules. However, as almost all the 
points raised in his 
have already been dealt-with in the 
judgment we need say. nothing more in 
this connection. 


40. The final result is that 
W.P. No. 630 of 1970 is allowed to be 
withdrawn and is accordingly dismiss- 
ed as withdrawn but without any order 
as to costs. The other two appeals 
(C.As. Nos. 2065 and 2165 of 1970) fail 
and are also dismissed on the merits 
but without costs. . sr. S 

Petition and Appeal dismissed. 
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Index Note: (A) Constitution of 
India, Art. 22 (5) — Representation by 
detenu must be considered by State 
Government with reasonable dispatch 
— Delay of 38 days in the instant case 


held unreasonable — (X-Ref: Mainten- 


ance of Internal Security Act (26 of 
1971), S. 10). uk ¥ 


Brief Note: (A) The words “as 
soon as may be” in Art. 22 (5), in fur- 
nishing grounds of detention to the de- 
tenu in the context must imply anxi- 
ous care on the part of the authority 
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fresh arguments 


A.I. R. 
concerned to perform its duty in this 
respect as early as practicable without 
avoidable delay. Similarly, when the 
representation is made, it is in the fit- 
ness of things that the said representa-= 
tion should be considered with the 
Same sense of urgency with which the 
grounds are intended to be communi- 
cated to the detenu. That is the only 
way in which the purpose, for which 
the .earliest communication of the 
grounds to the person concerned is 
provided, can be achieved. The repre- 
sentation must, therefore, be consider- 
ed with due promptitude or expedition 
and without avoidable delay, in other 
words, with reasonable dispatch. 
. (Para 7} 
Where. the State Government re- 
ceived the detenu’s representation on 
4-1-1972 but considered it on 12-24 
1972. i 
Held that the State Government 
feiled to consider the representation 
with reasonable dispatch or as expedi- 
tinusly as possible. The go-slow move- 
went. of the Government Secretarial 
employees did not explain the delay 
as it was over by the end of- October 
1971. The detention must, therefore, 
be held to have become invalid. 
2 3 (Para 9) 


View taken by S.C. Amulya Chan- 
dza Dey’s case held did not require 
reconsideration; Case law discussed. 
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gal 4,5, 6 
l ‘The Judgment of the Court was 
delivered by 

DUA, J.u— This is a petition by 

Durga Pada Ghosh under Art. 32 of the 
Constitution praying for a writ in the 
nature of habeas corpus on the ground 
that the order of ds2tention made 
against him under the Maintenance of 
Internal Security Act 2€ of 1971 (here- 
inafter called the Act) is void and un- 
constitutional. 


2. The detention order in this 


case was made by the District Magis- 
trate, Burdwan on December 10, 1971 
under sub-ss. (1) and (2) of S. 3 of the 
Act. The unlawful activities in which 
the petitioner was alleged to have been 
indulging are stated in the order of de- 
tention as follows: i 

ti. On 15-9-71 at about 1 p.m. you 
with your associates viz. Sudhir Dey 
and: others at the point of dagger and 
exploding bombs snatched away Rupees 
1900/- from Shri Krishna Bahadur and 
Shyamapada Chakraborty of Raj Col- 
legiate School on the road in front 
of the branch office of the State 
Bank of India, situated at Bur- 
dwan University. By such actin broad 
day light you created panic and terror 
and the peaceful citizens of the area 
felt insecure to come cut on the road 
and their even tempo of life was ad- 
versely affected. 

9. On 8-11-71 at about 08.45 hrs. 
you with your associates Sudhir Dey 
and others at the point of dagger snat- 
ched away Rs. 2100/- on the road in 
front of Municipal Office from Tapan 
Kundu of Borhat. This created a panic 
in the locality and the peaceful citi- 
zens. were terrorized and felt hesitant 
to come on the road. This adversely 
affected the even tempo of life of the 
people of the locality.” 

On the same day i.e., December 10, 1972 
the District Magistrate reported this 
fact to the State Goverrment as requir- 
ed iby sub-s. (3) of S. 3. Pursuant to 
this order of detention the petitioner 
was arrested on December 15, 1971 and 
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- on the same day the grounds of deten- 


tion were served on. him. The deten- 
tion order was approved by the State 
Government on December 16, 1971 and 
on the same day this fact was reported 
to the Central Government as requir- 
ed by sub-s. (4) of S. 3. On January 4, 
1972 the petitioner’s representation was 
received by the State Government. The 
petitioner’s case was placed before the 
Advisory Board constituted under Sec- 
tion 9 of the Act on January 7, 1972. 
This was done in compliance with Sec- 
tion 10 of the Act. The petitioner’s re- 
presentation was considered by the 
State Government on February 12, 
1972. The Advisory Board gave its 
decision on February 16, 1972 and the 
detention order was confirmed by the 
State Government on March 17, 1972. 
This order was communicated to the 
petitioner -on March 8, 1972. 

3. - Though the petitioner by 
means of his application dated July 19, 
1972 desired to raise some additional 
grounds challenging the constitutional 
validity of the Act, at the time of argu- 
ments this challenge was not pressed 
before us. The only ground on which 
emphasis was laid by Shri Ram Panj- 
wani, the learned advocate appearing 
as amicus curiae, was that the repre- 
sentation made by the petitioner was 
considered by the..State Government 
after inordinate delay and, therefore, 
his detention must be considered to 
have become illegal entitling the peti- 
tioner to be released forthwith. The 
delay contended to be inordinate was 
between January 4, 1972, the date of 
receipt of the petitioner’s representa- 
tion, and February 12, 1972, when the 
representation was considered by the 
state Government. 

4. The explanation for this 
delay is contained in para 14 of the 
counter-affidavit which reads: 

"In this connection I further state 
that the said representation of the de- 
tenu-petitioner could not be consider- 
ed by the State Government earlier. 
Due to slow and irregular movement of 
files in the office of the State Govern- 
ment which was the effect of go slow 
movement of performance and work 
in September-October, 1971 on the part 
of the State Government employees. 
The delay was further caused due to 
sudden. increase in volume of detention 
cases under Maintenance of Internal 
Security Act. Due to aforesaid reasons 
movement of the files were very much 
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delayed and the records of the office 
were not regularly available, It appears 
_ that there was 1’ month 8 days delay 
in considering the said representation 
of the petitioner by the State Govern- 
ment. I further state that' the delay 
Was unintentional and was for reasons 
beyond control of the State Govern- 
ment and I submit that in these circum- 
Stances delay may be condoned by this 
Honourable Court.” 
This, according: to learned counsel for 
the State, is a satisfactory: explanation 
and deserves to be accepted by this 
Court. Reliance was placed- on behalf 
of the respondent on a recent decision 
of this Court in Nagendra Nath Mon- 
dal v. The State of West Bengal, AIR 
1972 SC 665, in which delay of about 
34 days on the part of the State Gov- 
ernment in considering the detenu’s re- 
presentation was held not to vitiate the 
detention. This is what the. Court: said 
in this connection: 

“The time gap between: the eee 
by Government of the petitioner’s repre- 
sentation and the ‘date of its decision 


was of 34 days. The question is whe-. 


ther that gap can be treated as inordi- 
nate delay going to the root of the vali- 
dity of the detention or its continua- 
tion thereafter. The counter-affidavit 
filed on behalf of the Government, ‘no 
doubt, did not contain any explanation. 
But that was because it answered only 
the allegations in the petition filed by 


the petitioner from jail, which had in 
it only general allegations‘ such as the. 


vagueness of the grounds of detention, 
` mala fides, etc., and did not raise speċi- 
fically any point on this aspect at all. 
The point as to delay was for the first 
time taken in the course of arguments 


when the petition first came up for 


hearing before another Bench of this 
Court. At that- time, counsel for the 
State produced the records of the case 
and notings from the records were 
actually read out before the Court: in 
the hearing of the petitioner’s counsel. 
That fact is not disputed before us and 
so also the fact that those records show- 


ed that on June’7, 1971 - Government. 


had sent the files in connection with 
the petitioner’s case and his represen- 
tation to the Advisory Board. As soon 
as the representation was returned to 
it, Government considered it and re- 
jected it but that was before the Board 


made its report and sent it to Govern- 


ment. But counsel urged that this fact 
may explain the lapse of time from 
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the date that the records were sent and 
the date when they were returned, but 
not the delay between May 27, 1971. 
and June 7, 1971 during which Govern- 
ment could have arrived ‘at its decision. 
That argument has not: much force, be- 
cause in a given case Government may 
not be able to reach a proper conclu- 
Sion within a short time, especially, in 

a case where another authority, in this 
case the District Magistrate, has pass- 
ed the questioned order. It might have 
to make inquiries as to the situation in 
the locality, the nature of and the cir- 
cumstances in which detention was 
found necessary, the previous history 
of the person detained ete. Therefore, 
it is difficult to agree with counsel that 
Government. should have reached its. 
conclusion during the said period. No 
doubt, the delay in deciding the repre- - 
sentation was of 34 days, but part of 
it was dué to the fact that the repre- 
sentation and the record remained 
with the Board. In these circumstan- 
zes, it is difficult to say that there isa 
just and proper analogy between this 
case and that of Kahirul Haque, Writ 
Petn. No. 246 of 1969, D/- 10-9-1969 
{SC) or Jayanarayan, (1970) 3 SCR 225 
=(AIR. 1970 SC 675) or that upon such 
analogy we should reach the same con- 
clusion which was reached in those 
cases, As held in Jayanarayan’s case, 
there can be ‘no hard and fast rule. 
with regard to the.time which Govern- 
ment can or: should take, and that each 
case must be :decided on its’ own facts. 
in the circumstances of the present 
case we are unable to hold that the 
delay was so inordinate as to affect 
the validity of” the PENDONG AEIR 
tion.” ` 


In the reported case, ‘after ee to 
the two earlier decisions of this Court, 
it was observed that there can be no 


hard and fast rule with regard to the 


time which Government can or should 
take ‘in deciding the representation and 
that: each case must’ be decided on its 
own facts. In the reported case the de- 
tenu’s representation had been receiv- 
ed by the State Government on May 27, 
1971 but it was considered and reject- 
ed on July 1, 1971. It, however, ap- 
peared te this Court from notings on 
the records of that case, produced by 
the State, that those records had been 
sent by: the Government to the Advi- 
sory Board on June 7, 1971. Between 
May 27 and June 7, 1971. during which 
period the Government could have 
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considered the representation was only 
a duration of ten days which, accord- 
ing to the submission of the State, ac- 
cepted by this Court, did not constitute 


undue delay. Before us it was urged 


on behalf of the State that the Govern-. 


ment, in the reported case, may legiti- 
mately be assumed to have been aware 
of the fact that the Advisory Board 
had at its disposal ten weeks from the 
date of detention for discharging its 
statutory obligation to consider the 
reference and report (vide S. 11) and 
also that the appropriate Government 
had a period of 30 days for placing the 
matter before the Board (vide S. 10) 
and, therefore, bearing in mind parti- 
cularly the constitutional protection of 
personal liberty available to all indivi- 
duals and not only to Indian citizens, 
the representation of: the detenu there 
should appropriately heve been dis- 
posed of by the State Government be- 
fore forwarding the -ecords to the 
Advisory Board. The State Govern- 
ment, it was emphasised, had a duty 
to come to its own independent conclu- 
sion as expeditiously as possible unin- 
fluenced by the decision of the Advi- 
sory Board. Though the State Gov- 
ernment did not consid2r the repre- 
sentation before forwarding the record 
to the Advisory Board, the delay on its 
part was not considered in the reported 
case to be so inordinate as. to vitiate 
the order of detention. Seeking assis- 
tance from the analogy of the approach 
adopted in the reported case we were 
pressed on behalf of the respondent 
that in the present case also we should 
not hold the petitioner's detention to 
be illegal merely because of the delay 
in considering the. petitioner’s repre- 
sentation when it is explained that on 
account of the non-co-operative and 
obstructive attitude adopted by the 
Government staff in West Bengal in 
resorting to “go-slow movement” 
which had caused accumulation of 
large number of files in the Secretariat 
and also on account of sudden increase 
in the number of detention cases under 
the Act, the Government found itself 
unable to consider and dispose of the 
representation as speedily or as expe- 
ditiously as it would have done had the 
times been normal. 

5. The learned counsel for the 
State also sought support from the 
decision of this Court dated May 3, 
1972 in Arun Kumar Roy alias Katu v. 
The State of West Bengal, -W.P. No. 52 
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of 1972 (reported in AIR 1972 SC 1858) 
Mitter J., speaking for. the Court. 
(Reddy, Mathew and Mitter. JJ.) in 
that case said: . 

"The Act shows that if a detention 
order is made by an officer such as the 
District Magistrate it cannot remain in 
force for more than 12 days after the 
making thereof unless in the meantime 
it is approved of by the State Govern- 
ment. The State Government is 
also under a duty to communi- 
cate the order made and its ap- 
proval of the order within 7 days 
to the Central Government. Under 
S. 10 the appropriate Government must 
place the case within 30 days from the 
date of detention before the Advisory 
Board. As the case was placed before 
the Advisory. Board on the 8th October, 
1971 all the provisions of the Act from 
sections 3 to 10 were undoubtedly given 
effect to within time. The only com- 
plaint which is now raised though not 
made in the petition is that the repre- 
sentation was considered by the Gov- 
ernment as also by the Advisory Board 
only on 17th November, 1971, 1e., one 
month and ten days after the date of 
the receipt of the representation. AS 
the Advisory Board has to consider the 
case within ten weeks from the date of 
detention which in this case was 9th 
been no 
violation of the provisions of section. 


The question is, can the order of de- 


tention be upheld on the facts of this 
case in the background of the constitu- 
tional provisions. 

It will be noticed that the Act 
does not make it ‘obligatory on the 
State Government itself to consider 
the representation of the detenu but 
makes it obligatory on the part of the 
State Government. to place case before 
the Advisory Board along with the 
representation if any, made by the per- 


son affected by the order and where 


the order has been made by an officer 
also the report of such officer under 
sub-s, (3) of S. 3. The Advisory Board 
must consider the materials -placed be- 
fore it and may call for further infor- 
mation as it may deem necessary from 
the appropriate . Government or from 
the person concerned and submit’ its 
report to the appropriate Government 
after hearing the detenu in person if 
he desires to be heard or in any case 
where the Board considers it essential 
to give him a hearing. The Board must 
make its report to the appropriate Gov= 
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ernment within ten weeks from the 
date of detention, Although S. 15 of 
the Act gives the appropriate Govern- 
ment power to release a detenu for a 
temporary period with or without con- 
ditions, the Act does not empower the 
Government to release the detenu final- 
ly except after the report of the Ad- 
visory Board. When the Advisory 
Board reports that there is no sufficient 
cause for the detention of the person 
concerned, the Government must give 
effect to it and revoke the detention 
order. 


The main hurdle against the peti- 
tioner in this case is that he made no 
grievance in his writ petition about the 
delay in the consideration of his repre- 
sentation. If any such plea had been 
taken, we would have had to consider 
whether Government had any explana- 
tion to offer for the delay. In this case, 
as already noted, the Government had 
approved of the order of detention as 
early as September 4, 1971 and sub- 
mitted its report to the Central Gov- 
ernment. There was nothing in the 
representation of the petitioner, apart 
from a bare denial of his commission of 
any offence which necessitated the 
immediate consideration of the repre- 
sentation. As the Act did not empower 
the Government to release the detenu 
on the strength of the representation 
without sending the matter to the Advi- 
sory Board, it appears, to us that Gov- 
ernment’s consideration of the repre- 
sentation after its prior approval of 
the detention order, would have little 
significance or import.” 

The petitioner’s learned counsel, how- 
ever, referred us to the decision of this 
Court dated May 5, 1972 in Kanti Lal 
Bose v. State of West Bengal, W.P. No. 3 
of 1972= (reported in AIR 1972 SC 1623) 
in which Arun Kumar Roy’s case, W.P. 
No. 52 of 1972=(reported in AIR 1972 
SC 1858) (supra) was considered. The 
Court there also considered the follow- 
ing earlier cases of this Court: 

1. Jayanarayan v State of West Bengal, 
(1970) 3 SCR 225 = (AIR 1970 SC 675) 
2. Khairul Haque v. State of West Ben- 
gal W. P. No. 246 of 1969 D/- 10-9-1969 
(SC) 3. K. I. Singh v. State of Manipur, 
AIR 1972 SC 438, 4. Baidya Nath Chu- 
nkar v. State of West Bengal, W.P. No. 
377 of 1971, D/- 14-3-1972 = (reported 
in AIR 1972 SC 1198) and 5. Nagendra 
Nath Mondal v. State of West Bengal, 
AIR 1972 SC 665 (supra). The point of 
delay was dealt with thus: 
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“When the matter came up for hearing 
before us on April 26, 1972 Mr. Vohra 
sought permission to take up additional 
grounds in support of the petition. He 
thereafter filed a written application 
setting forth the additional grounds. 
Looking to the facts of the case we al- 
lowed Mr. Vohra to take the additional 
grounds. 


It was argued on behalf of the 
petitioner that his representation was 
Teceived by the State Government on 
August 11, 1971. The State ‘Govern- 
ment considered the representation and 
rejected it on September 8, 1971. There 
thus elapsed a period of 28 days be- 
tween the receipt of the petitioner’s 
representation and the consideration 
and rejection of the same by the State 
Government. Learned counsel for the 
Tespondent, who had the Government 
{ile relating to the detention of the 
petitioner, could not furnish any ex- 
planation as to why the Government 
took a long period of 28 days to consi- 
der and reject the petitioner’s repre- 
sentation. In the absence of any cogent 
ground the failure of the State Govern- 
ment to consider the representation of 
the petitioner and pass an order there- 
on for a period of 28 days would, in 
our opinion, invalidate the detention 
of the petitioner. | 


In the case of (1970) 3 SCR 225= 
(AIR 1970 SC 675) (supra) the Consti- 
tution Bench of this Court emphasised 
the imperative necessity of the consi- 
deration of the representation made by 
a detenu by the Government as early 
as possible. It was observed: 


‘It is established beyond any mea- 
sure of doubt that the appropriate au- 
thority is bound to consider the repre- 
sentation of the detenu as early as 
possible, 


The appropriate Government itself 
is bound to censider the representation 
as expeditiously as possible. The rea- 
son for immediate consideration of the 
representation is too obvious to be 
stressed. The personal liberty of a 
person is at stake. Any delay would not 
only be an irresponsible act on the part 
of the appropriate authority but also 
unconstitutional because the constitu- 
tion enshrines the fundamental right of 
a detenu to have his representation 
tonsidered and ‘it is imperative that 
when the liberty of a person is in peril 
immediate action should be taken by 
the relevant authorities. 
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No definite time can be laid down 
within which a representation of a 
detenu should be dealt with save and 
except that it is a constitutional right 
ofadetenu to have his representation 
considered as expeditiously as possible.’ 
The detenu in that cas2 made a repre- 
sentation to the State Government on 
June 23, 1969 and the same was reject- 
ed by the said Government on August 
9, 1969. It was held that the Govern- 
ment was guilty of infraction of con- 
Stitutional provision because of the in- 
ordinate delay in considering the re- 
presentation. The petitioner was ac- 
cordingly set at liberty. - 

Reliance in the case of (1970) 3 
SCR 225 = (AIR 1970 SC 675) (supra) 
was placed ‘upon the earlier decision of 
this Court in the case of W.P. No. 246 
of 1969, D/- 10-9-1969 (SC) (supra). In 
that case this Court held that Art. 22 
(5) of the Constituticn envisaged a 
dual obligation of the Government and 
a corresponding dual right in favour 
of a detenu, namely “1) to have his 
representation independently consider- 
ed by the Government, and (2) to have 
that representation, in the light of the 
Facts and circumstances of the case, 
considered by an Advisory Board. It 
was observed that the said provision 
enjoined upon the detaining authority 
to make a representation. This fact, in 
the opinion of the Court, necessarily 
implied that such a representation 
must, when made, be considered and 
disposed of as expeditiously as possi- 
ble, for otherwise ‘the obligation to 
furnish the earliest opportunity to 
make a representation loses both its 
purpose and meaning.’ In AIR 1972 SC 
438 (supra) this Court held that an un- 
explained delay of 17 days was 
enough to render tke detention il- 
Iegal. In W. P. No. 377 of 1971 
D/- 14-3-1972 (reported in AIR 
1972 SC 1198) (supra) unexplained 
delay of 29 days in considering the re- 
presentation was held to have vitiated 
the detention of the detenu. In the 
ease of AIR 1972 SC 665 (supra) on the 
other hand, although 34 days had elaps- 
ed between the receipt of the repre- 
sentation and its disposal by the Gov- 
ernment, the delay was held by this 
Court to have been satisfactorily ex- 
plained. The cases mentioned above 
were referred to by th:s Court in Ran- 
fit Das v. State of West Bengal, W.P. 
No. 14 of 1972, D/~ 3-5-1972 (reported 

in AIR 1972 SC 1753) and it was held 
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that unexplained delay of 19 days in 
considering the detenu’s representa- 
tion would invalidate the detention. In 
the present case, as stated earlier, the 
delay of 28 days in considering and 
rejecting the representation of the peti- 
tioner has not been explained. The 
said delay would consequently vitiate 
the detention of the petitioner.” 

Arun Kumar Roy’s case, W.P. No. 52 
of 1972 D/- 3-5-1972 = (reported in 
AIR 1972 SC 1858) (supra) was distin- 
guished on the ground that there was 
no grievance in the writ petition there 
about the delay in the consideration of 
the representation. This is what the 
Court said in this connection: 

“Mr. Ghosh has referred to a deci- 
sion of this Court in the case of W.P. 
No. 52 of 1972, D/- 3-5-1972 = (report- 
edin AIR 1972 SC 1858) (supra). The 
detenu in that 
case was received by the State Govern- 


ment on October 7, 1971 and after con- ` 


sideration was rejected by the said 
Government on November 17, 1971. 
The fact that a period of one month 
and ten days elapsed between the. 
receipt of the detenu’s representation 
and its disposal by the State Govern- 
ment was enough, according to the sub- 
mission made in that case, to invalidate 
the detention. This submission was 
rejected on the ground that the peti- 
tioner had made no grievance in the 
writ petition about the delay in the 
consideration of his representation. It: 
was observed that if any such plea had 
been taken, the Court would have had 
to consider whether the Government 
had any explanation to offer for the 
delay. The above case, in our opinion, 
cannot be of much assistance to the res- 
pondent State. As stated earlier, the 
counsel arguing on behalf of the peti- 
tioner had been permitted to take addi- 
tional grounds. One of those grounds 
specifically dealt with the point that 
the respondent had made an inordinate 
delay in considering the representation 
of the petitioner and as such had con- 
travened article 22 (5) of the Constitu- 
tion. The learned counsel for the res- 
pondent State thereafter looked into 
the official file and could furnish no 
explanation for the failure of the State 
Government to consider the represen- 
tation af the petitioner till September 
8, 1971.” 

6. Now it is not disputed before 
us that on the question of delay in 
considering the representation by the 
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State Government no hard and fast 
rule can be laid down and it is a mat- 
ter which falls for decision on. the facts 
and circumstances of each case. It may 
in this connection be pointed out that 
in Jayanarain (supra) the writ petition 
was referred to a Bench of five Judges 
to consider as to what would be the 
question of period within which the 
State Government could dispose of the 
representation of the detenu 
it was felt that there was an apparent 
conflict between Shyamal Chakraborty 
v.. Commissioner of Police, Calcutta, 


(1970) 1 SCR 762 = (AIR 1970 SC 269). 


and W.P. No. 246 of 1969, .D/- 10-9- 
1969 (SC) (supra). - After . considering 
the various decisions on the point this 
Court expressly concluded thus: 

“No definite time can be laid down 
within which a representation of a 
detenu should be dealt with save and 
except that. it is a constitutional right 
of a detenu to have his representation 
considered as expeditiously as possible. 


It will depend upon the facts and cir- 


cumstances of each case whether the 
appropriate Government has disposed 
of the case as expeditiously. as possi- 
ble for otherwise in words of Shelat J., 
who spoke for. this Court in the case 


of Khairul Haque W. P...No. 246 of 


1969 D/- 10-9-1969: (SC) .(supra) ‘it is 
obvious that the obligation to furnish 
the earliest opportunity to make a re- 
presentation loses both its purpose and 
meaning.’ ” ; ot 2 A 
7. The scheme underlying: Arti- 
cle 22 of the Constitution highlights the 
importance attached in our constitu- 
tional set up to-the personal freedom 
of an individual. Sub-articles (1) and 
(2) refer to the protection against arrest 
and detention of a person under the 
ordinary law. Persons arrested or de- 


tained under a law providing for pre- 


ventive detention are dealt with in sub- 
articles (4) to (7). Sub-Article (5) says 
that when a person is detained in pur- 
suance of an order under a law provid- 
ing for - preventive 
grounds on which the order is made 
have to be communicated to the person 


concerned as soon as may be and he 
has to be afforded earliest opportunity. 


to represent against the order. The 
object of communicating the grounds 
is to enable the:detenu to make his 
representation against the order. ‘The 
words “as soon as may be” in the con- 
text must imply anxious care on the 
part of the authority concerned to per- 


because. 
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Žorm its duty in this respect as early 
as practicable without avoidable de- 
lay. Similarly when the representation 
is made it is in the fitness of things 
that the said representation should be 
considered with the: same sense of ur- 
gency with which the grounds are in- 
tended to be communicated to the de- 
tenu. That is the only way in which 
the purpose, for which. the earliest 
communication of the grounds to the 
person concerned is provided, can be 
achieved. The representation must, 
therefore, be considered: .with due 
promptitude or expedition and -without 
avoidable delay in other words with 
reasonable dispatch. As held by: this 
Court in Jayanarain (1970) 3 SCR 225 
= (AIR. 1970 SC 675) (supra) the re- 
presentation should be -considered as 
expeditiously es possible. As the ques- 
tion of delay in considering the repre-’ 
sentation falls for determination on the 
tacts and circumstances of each case the 
binding force of a past precedent for a 
rater case would largely depend on the 
degree of close similarity of the cir- 
cumstances dealt with therein. Our at- 
tention has been drawn to a recent de- 
cision of this Court (Mathew J.) in 
Amulya Chandra;Dev v. The State of 
West Bengal, W. P. No. 118 of 1972, 
D/- 10-7-1972 (SC) which was heard 
and disposed of during the summer 
‘vacation . this year. ` In that case the 
representation of the detenu was re- 
ceived by the State Government on 


December 3; 1971 and disposed of on 


December 22, 1971. -This delay was, 
according to the explanation of.the 
tate Government due to. the fact that 


_there was no.regular work or move- 


ment of files in the office because of de- 
monstration of the State Government 
employees, including those of the Home 
Department ` (Special Section) from 
peptember 12- -to the end of November 
1971. This Court did not consider that 
to be a-satisfactory explanation for the 
delay because the dislocation. of work 
was only upto the end of November, 
1971 whereas the representation was 
received by the Government on Decem- 
ber 3, 1971. . It was observed that in 
the circumstances: of the case the State 
(sovernment had not disposed’ of the 
Tepresentation: as early as practicable. 
Reference in support of this view was 
made to Jayanarain, (1970) 3 SCR- 225 


= (AIR 1970 SC 675) (supra). 


8. We are not unmindful of 
the fact that the Act was ` brought on. 
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the statute book in July, 1971 because, 
as the objects and reasons show, in the 
prevailing situation in the country and 
the developments across the border 
need for effective preventive actior in 
the interest of national security was con- 
sidered to be urgent. Eecause of such 
a situation it may well be that tkere 
were a large number of detencion 
cases in the State of West Bengal. “his 
circumstance of course is not wholly 
irrelevant. But 
State could and should have made 
ample arrangements for coping with 
this. situation keeping in view the limita- 
tions contained in the provisions of the 
Constitution dealing with the sutject 
of preventive detention. No doubt, the 
interest of national security with wich 
is closely connected the maintenane of 
public order, is rightly accordel a 
certain degree of priority over the night 
of personal freedom of the individual 
but the constitutional limitations :an- 
not for that reason alone be completely 
‘ignored in administering the law relat- 
ing to preventive detention. 


9. We are unable, as at present 
advised, to hold that the view takem by 
this Court in Amulya Chandra Dev W. 
P. No. 118 of 1972, D/- 10-7-1972 (SC) 
(supra) is erroneous requiring rezon- 
sideration by us. The circumstances re- 
lied upon in the explanation in that 
case are very close and similar to those 
in the present one. We have, there<ore, 
no option but to holc that the ‘tate 
Government failed to consider the Jeti- 
tioner’s representation received on 
January 4, 1972 with reasonable dis- 
patch or as expeditiously as possible. 
This representation was only consider- 
ed on February 12, 1972 though the 
go-slow movement was admittedly 
over by the end of October, 1971. 
Nothing has been said about the s-tua- 
tion in January and February, 1972, 
The result, therefore, is that the >eti- 
tioner’s detention must be held to nave 
to become invalid. The writ pettion 
is accordingly allowed and the veti- 
m directed to be set at liberty fcrth- 
wit l i 


Petition allowed. 


Hukam Chand v. Unin of India 


in our opinion the, 


S. C. 2427 


AIR 1972 SUPREME COURT 2427 
(V 59 C 462) 
(From: AIR 1967 Puni. 195) 


K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


Civil Appeals Nos. 1031, 1094-1095 
of 1967: Hukam Chand etc. Appellants 
v. Union of India and others, Respon- 
dents. 

Civil Appeal No. 177 of 1968: 
Prithvi Chand (deceased) through Lers. 
Appellant v. Union of India and others, 
Respondents. 

Civil Appeals Nos. 1031, 1094-1095 
of 1967, And Civil Appeal No. 177 of 
1968, D/- 22-8-1972. 

Index Note: (A) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 40—Section does not em- 
power the Central Government either 
expressly or by necessary implication 
to make a rule retrospectively. 


(Para 6) 
Index Note: (B) Displaced Persons 
(Compensation and Rehabilitation) 


Rules (1955), R. 49 Expl—The expla- 
nation added to R. 49 in 1960 with re- 
trospective effect cannot be given re- 
trospective operation. AIR 1967 Punj. 
195 Reversed. ; (Para 7) 
Brief Note: (A+B) There is nothing 
in S. 40 from which power of the Cen- 
tral Government to make retrospec- ' 
tive rules may be inferred. In the ab- 
sence of any such power, the Central 
Government acted in excess of its 
power in so far as it gave retrospective 
effect to the Explanation to Rule 49. 
The Explanation could not operate re- 
trospectively and would be effective 
for the future from the date it was 
added in February, AIR 1970 SC 1950 
and AIR 1970 SC 385, Rel. on. AIR 
1967 Punj. 195 Reversed. 
(Paras 5, 6, 7, 10) 
The fact that the rules framed 
under the Act have to be laid before 
each House of Parliament would not 
confer validity on a rule if it is made 
not in conformity with S. 40 of the 
Act. The laying referred to in S. 40 (3) 
is of the category of ‘laying subject to 
negative resolution’ because the above 
sub-section contemplates that the rule 
would have effect unless modified or 
annulled by the House of Parliament. 
The act of the Central Government in 
laying the rules before each House of 
Parliament would not, however, pre- 
vent the courts from scrutinizing the 
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validity of the rules and holding them 
to be ultra vires if on such scrutiny the 
rules are found to be beyond the rule 
making power of the Central Govern- 
ment, (Para 11) 

Index Note: (C) 
India, Art. 245 — Subordinate legisla- 
tion — Extent of power — Rule mak- 
ing authority has to act within limits 
of power delegated to it. 

Unlike Sovereign Legislature which 
has power to enact laws with retros- 
pective operation, authority vested with 
the power of making subordinate legis~ 
‘lation has to act within the limits of 
its power and cannot transgress the 
same, The initial difference between 
subordinate legislation and the statute 
laws lies in the fact that a subordinate 
law making body is bound by the terms 
of its delegated or derived authority 


and that court of law, as a general rule, ° 


will not give effect to the rules, thus 
made, unless satisfied that. all the con- 
ditions precedent to the validity of the 
rules have been fulfilled. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1970 SC 385=(1969) 2 SCC 
301, Income-tax Officer Alleppy 
v. M. C. Ponnoose 
AIR 1970 SC. 1950=(1970) 2 SCR 
830, Cannanore Spinning and 
Weaving Mills Ltd. v. Collector 
of Customs and Central Excise 
Cochin 
AIR 1969 SC 118=(1968) 3 SCR 
975=1969 Lab IC 100, B. S. 
Vadera v. Union of India 9 


M/s. S. K. Mehta, R. A. Gupta, 
K. R. Nagaraja and M. Qamaruddin, 
Advocates for Appellants (In all the ap- 
peals), Mr. L. N. Sinha, Solicitor Gene- 
ral of India (M/s. S. P. Nayar and B. D. 
Sharma, Advocates, with him), for 
Respondents (In all the appeals). 


The Judgment of the Court was 
delivered . by 

KHANNA, J.:— This judgment 
would dispose of four appeals Nos. 1031, 
1094 and 1095 of 1967 and 177 of 1968 
which are directed against the judg- 
ments of the Punjab High Court. Ap- 
peals Nos, 1094 of 1967, 1095 of 1967 
and 177 of 1968 have been filed on cer- 


tificate of fitness granted by the High. 


Court, while appeal No. 1031 of 1967 
has been filed by special leave. The 
common question which arises for de- 
termination in these four appeals is 
whether in exercise of the powers con- 
ferred by section 40 of the Displaced 


Constitution of. 


Persons (Compensation and Rehabilita- 
tion), Act, 1954 (Act 44 of 1954) (here-~ 
inafter referred to as the Act), the Cen- 
tral Government could amend: R. 49 of 
the Displaced Persons (Compensation 
end Rehabilitation) Rules, 1955 (herein- 
efter referred to as the rules) with re~ - 
trospective effect. 
i : Arguments have been ad- 
cressed in appeal No. 177 of 1963 and 
iz is stated that the decision in that ap-= 
a would govern the other appeals. 
O, è ' : 

5 Prithvi Chand appellant in- 
appeal No, 177 of 1968 is a displaced 
person from West Pakistan. He filed a 
petition under article 226 of the Con- 
Scitution in the High Court on the al~- 
legation that he was the owner of agri- 
cultural land and buildings in West 
Fakistan... After partition: he settled 
permanently in village Tihar in the 
Union Territory of Delhi. The claim of 
the appellant was verified in respect of 
a3zricultural land for four standard 
azres and 91/2 units. In November 
1353 the Additional Custodian- of Eva- 
ciee Property (Rural) allotted barani 
agricultural land measuring 28 bighas 
and 16 biswas situated in village Tihar 
to the appellant and. delivered him pos- 
session thereof. The appellant: claimed 
to be in possession of that land since 
then.. He also claimed to have spent 
more than Rs. 3,000/- on effecting im- 
provements on the land. On July 10, 
i959 the Settlement Officer-cum- 
Managing Officer issued notice to the 
appellant stating that he. was not en-= 
titled to the transfer of the land allot< 
ted to him .as it was included in urban 
limits and was of the value of more 
than Rs. 10,000/-. The appellant was 
called upon to show cause why the 
allotment of land, except in respect of 
one Khasra number valued below 


_ Rs. 10,000/- be not cancelled. The ap- 


pellant preferred objections against the 
proposed action, but his objections. 
were rejected. The allotment of land 
was cancelled, except in respect of one 
Khasra number, viz. No. 1489, measur- 
ing 4 bighas 16 biswas, which was 
valued at Rs. 9,680/-. Appeal filed by 
tke appellant was dismissed by the 
Assistant Settlement Commissioner on 
Oztober 21, 1959 on the ground that it 
was time barred. The appellant then 
fied a writ petition in the High Court. 

Å. The writ petition was dis- 
missed by learned Single Judge on the 
ground that the departmental counsel 
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had stated during the course of argu- 
ments that the department was willing 
to give the benefit of the new rules to 
the appellant. In Letters Patent filed 
by the appellant controversy centred 
on the point as to what was the effect 
of the Explanation added to Rule 49. 
Rule 49 as it originally stood read as 
under: 

"49, Compensation normally to be 
paid in the form of land. 

Except as otherwise provided in 
this chapter, a displaced person having 
verified claim in respect of agricultural 
land shall, as far as  ossible, be. paid 
compensation by allotment of agricul- 
tural land. Provided that where any 
such person wishes to have his claim 
satisfied against property other than 
agricultural land, he may purchase 
such property by bidcing for it at an 
open auction or by tendering for it 
and in such a case the purchase price 
of the property shall be adjusted against 
the compensation due on this verified 
claim for agricultural “and which shall 
be converted into cash at the rates 
specified in Rule 56.” i 
In 1960 the following explanation was 
added to the above rule: l 


“Explanation :— In this rule and 
in the other rules of this chapter, the 
expression ‘agricultural land’ shall 
mean the agricultural land situated in 
a rural area.’ 

The amendment was given a retrospec- 
tive effect by providing that the ex- 
planation was to be deemed always to 
have been inserted: vide amendment 
No. XXXIX dated February 11, 1960 
made by the Central Government act- 
-ing under Section 40 of the Act. The 
case set up on behalf of the respon- 
dents was that in view of the Explana- 
tion, which incorporated the policy 
laid down in an earlier press note, the 
land which could be a_lotted under the 
above rule was only rural land and 
not land situated in turban area. As 
the land in dispute was situated in 
urban area, and was of the value of 
more than Rupees 10,000/~ the same 
it was submitted, could be transferred 
only by means of sale end not by means 
of allotment. As against that the con- 
tention advanced on behalf of the ap- 
pellant was that the Explanation to 
Rule 49 could not be given retrospec- 
tive effect as the Central Government 
had no power to amend Rule 49 retros- 
pectively. This contention on behalf of 
the appellant did not find favour with 
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the learned Judges of the High Court. 
Reference in this context was made to 
the fact that the rules made under Sec- 
tion 40 of the Act had to be laid under 
sub-section (3) of that section before 
each House of Parliament for a period 
of 30 days for annulment and modifica- 
tion, if so considered proper. In the re- 
sult the appeal was dismissed. 


5. Mr, Mehta on behalf of the 
appellants in the four appeals has argu- 
ed in this Court that Rule 49 could not 
be amended with retrospective effect 
and that the Explanation added to the 
rule could not operate from a date 
prior to that on which it was added 
as a result of amendment made in 
February 1960. The 'view taken by the 
High Court, according to the learned 
counsel, was incorrect. As against that, 
the learned Solicitor General has can~ 
vassed for the correctness of the view 
taken by the High Court and has sub- 
mitted that the Central Government 
could give retrospective effect to the 
Explanation added to Rule 49. In our 
opinion, the contention advanced by 
Mr. Mehta is well founded. 


6. Rules have been framed by 
the Central Government in exercise of 
the powers conferred by Section 40 of 
the Act. According to sub-section (1) 
of that section, the Central Government 
may, by ‘notification in the official 
gazette, make rules to carry out the 
purposes of the Act. Sub-section (2) 
mentions the matters in respect of 
which the rules may make provisions 
without prejudice to the generality of 
the power conferred by sub-section (1). 
Sub-section (3) reads as under: 


*(3) Every rule made under this 
section shall be laid as soon as may be 
after it is made before each House 
of-Parliament while it is in session 
for a period of thirty days which 
may be comprised in one session or 
in two successive sessions and 
if before the expiry of the session 
in which it is so laid or the session im- 
mediately following both Houses agree 
in making any modification in the rule, 
or both Houses agree that the rule 
should not be made the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the 
case may be, so however, that.any such 
modification or annulment shall be 
without prejudice to the validity of 
ie ae previously done under that 
rule. 
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Perusal of Section 40 shows that al- 
though the power of making-rules to 
carry out the purposes of the Act has 
been conferred upon the Central 
Government, there is no provision in 
the section which may either express- 
ly or by necessary implication show 
that the Central Government has been 
vested with power to make rules with 
retrospective effect. - As it is Section 40 
of the Act which empowers the: Central 
Government.to make rules, the rules 
would have . to conform to that ` sec- 
tion. The extent and amplitude of the 
rule. making power would depend 


of the section. If.a particular 
were not to fall within the ambit and 


purview of the -section, the Central. 
Government in such- -an event would - 
have no power to make that rule. Like- . 


wise, if-there was nothing in the lan- 
guage of S.-40 to empower the Central 
Government either expressly or 
necessary implication, to make a rule 
retroactively, the Central Government 
would be acting in excess of its power 
if it gave retrospective effect to any 
rule, The underlying principle is. that 
unlike Sovereign Legislature which has 
power to enact laws with retrospec- 
tive operation, authority vested with 
the power of making subordinate legis- 
lation has to act within. the limits of 
its power and cannot transgress the 
same. The initial difference between 
subordinate legislation and the statute 
laws lies in the fact that a subordinate 
law making body is bound by the terms 
of its delegated or derived authority 
and that Court of law, as a general 
rule, will not give effect to the rules, 
thus made, unless satisfied that all the 
conditions precedent to the validity: of 
the rules have been fulfilled (see 
Craies 

Edition). - 


ae The learned Solicitor General 
has not been able to refer to anything 
in Section 40, from which power of 
the Central Government to make re- 
trospective rules may be inferred. In 
the absence of any such power, the 
Central Government in our view, acted 
in excess of its power 
it gave retrospective effect to the Ex- 
planation to Rule 49. The Explanation, 
in our opinion, could not operate re- 
trospectively and would be effective for 


the future from the date it was added. 


in February 1960. 


-by - 


. come Tax. Act, 1961 


on Statute Law, P. 297 a 
- limits. 


in so far as ` 


A.I R. 


8. In the case of Cannanore 
Spinning and Weaving Mills Ltd. v. 
Collector of Custams and Central Ex- 
ctse, Cochin, (1970) 2 SCR 830 = (AIR 
13970 SC 1950) this Court dealt with an 
explanation which had been added by 
the Central Government in purported 
exercise of, the power vested under the 
Central Excises and Salt Act, 1944. 
Question arose. whether the explana- 
tion had a retrospective effect. The 


' Court. referred in this context to the 


rule making power of the- Central 
Government under the aforesaid “Act 


' and. ‘observed: 
upon and be governed by the language. 
rule. ' 


“Dr. Seiyed Muhammad, learned 
Counsel for the department did not 
support the impugned demand on the 
basis of the retrospective effect purport- 
ed to have been. given to the explana- 
tion referred to earlier by the notifica- 
tion dated: February 16, 1963 (Exh 
P-12) for obvious reasons. The rule 
making authority had not been vested 
with the power under the Central Ex- 
cises and Salt Act to make rules with 
retrospective effect. Therefore the re- 
trospective, effect purported to be given. 
uader Exh. P-12 was. beyond the powers 
o= the rule making authority. ji 


9. In the case of Income Tax 
Officer, Alleppy yv. M. C. Ponnoose, 
(1969) 2 SCC 351 = (AIR 1970 SC 385) 
this Court dealt with a notification 
dated August 14, 1963 which empower- 
ed the. revenue officials, including the 
Tehsildar, to exercise the powers: of 
a tax recovery officer under the In- 
in respect of 
arrears. The notification was given re- 
trospective effect. Question which 
a-ose for determination was whether 
the State Government could invest the 
Tehsildar with such. powers retrospec- 


_ tively. Answering this question in the 


n2gative, this Court observed: 


“The Parliament can delegate its 
legislative power within the recognized 
Where any rule or regulation 
is made by any person or authority to 
whom such powers have been delegat- 
ed by the Legislature it may or may not 


. be possible’ to make the same so as to 


tive’ retrospective operation. It. will 
depend on the language employed in 
the statutory provision’ which may in 
express terms or by necessary implica- 
tion empower the authority: concerned 
tc makea rule or regulation with re- 
trospective effect. But where no such 


1972 


language is- to be found it has been 
held by the Courts that the persons 
or authority exercising subordinate 
legislative functions cannot make a rule, 
regulation or bye-law which can operate 
with retrospective effec:.”’ 


Reference was made in the above cited 
case to an earlier decision of this Court 
in B.S. Vadera v. Union of India, (1968) 
3 SCR 575 = (AIR 1968 SC 118) where- 
in it had been observed with reference 
to rules framed under the proviso to 
Articles 309 of the Constitution that 
those rules could be made with retros- 
pective operation. Vadera’s case was 
distinguished on the ground that the 
view expressed therein was based upon 
the language employed in the proviso 
to Article 309 that an rules so made 
shall have effect subject to the pro- 
visions of any such Act. It was also 
observed: 


"As the Legislature can legislate 
prospectively as well as retrospective- 
ly there can.be hardly any justifica- 
tion for saying that the President or 
the Governor should not be able to 
make rules in the sam2 manner so as 
to give them prospective as well as 
retrospective operation. For these 
reasons the ambit and content of the 
rule making power under Article 309 


can furnish no analogy or parallel 
to the present case.” 
10. We are, therefore, of the 


opinion that the Explenation added to 
Rule 49 in the present case cannot 
be given retrospective operation. 


11. The fact that the rules 
framed under the Act have to be laid 
before each House of Farliament would 
not confer validity or a Rule if it is 
made not in conformity with Sec. 40 
of the Act. It would appear from the 
observations on pages 304 to 306 of the 
Sixth Edition of Craies on Statute Law 
that there are three kinds of laying: 

(i) Laying without further pro- 
cedure: 

(ii) Laying subjecs to negative re- 
solution: 

(iii) Laying subject to affirmative 
resolution. 

The laying referred tc in sub-sec. (3) 
of Section 40 is of the second category 
because the above suk-section contem- 
plates that the rule would have effect 
unless modified or annulled by the 
Houses of Parliament. The act of the 
Central Government ir. laying the rules 
before each House of Parliament would 
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not, however, prevent the Courts from 
scrutinizing the validity of the rules 
and holding them to be ultra vires if 
on such scrutiny the rules are found to 
be beyond the rule making power of 
the Central Government. 


12. It has also been submitted 
by the learned Solicitor General that 
in case this Court finds that the Ex- 
planation to Rule 49 could not be given 
retrospective effect, the appeals may 
be allowed and the impugned orders 
about the cancellation of the allotment 
in favour of the appellants may be set 
aside. It has also been stated that this 
Court need not go in these appeals into 
the question as to whether the allot- 
ment in favour of the appellants could 


-be cancelled under some other provi- 


Sion of law. © 


13. We accordingly accept the 
appeal, set aside the judgment of the 
High Court and quash the order re- 
lating to the cancellation of allotment 
of the lands in dispute in favour of the 
appellants. The appellants shall be 
entitled to costs of this Court as well 
as those incurred in the High Court. 
One hearing fee. Court fee in appeal 
No. 177 of 1968 should be realised from 
the appellant in that appeal. 

Appeals allowed. 


AIR 1972 SUPREME COURT 2431 
(V 59 C 463) 


J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 


Suna Ullah Butt, Petitioner v. 
State of Jammu and Kashmir and 


.others, Respondents. 


Writ Petn. No. 195 of 1972, D/- 
16-8-1972 . 

Index Note: (A) J. & K. Preventive 
Detention Act (1964), Ss. 12, 13 — 
Order of detention — Non-specification 
of any definite period of detention does 


- not render the order illegal. 


Brief Note: Section 13 of the Act 
specifies the maximum period of deten- 
tion. According to that section, the 
maximum period for which a person 
may be detained in pursuance of any 
detention order, which has been con- 
firmed under Section 12, shall be two 
years from the date of detention. It is 
further provided that nothing in the 


section shall affect the power of the 
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Government to revoke or modify the 
detention order at any earlier time. 
It is difficult to infer from the language 
of Section 12 of the Act that the State 
Government while confirming the de- 
tention order should also specify the 
period of detention. All that the sec- 
tion requires is that, if the Advisory 
Board has reported that there is, in its 
opinion, sufficient cause for the deten- 
tion of the person, the Government 
may confirm the detention order. 
There is nothing in the section which 
enjoins upon the Government to specify 
the period of detention also while con- 
firming the detention order. The con- 
cluding words of sub-section (1) of Sec- 


tion 12, according to which the Govern- 


ment may continue the detention of 
the person concerned for such period 
as it thinks fit, pertain to and embody 
the consequence of the confirmation of 
the detention order. Non-specification 
of any definite period in the detention 
order therefore would not render the 
order invalid. AIR 1952 SC 350, Rel. 
on. l (Para 4) 

(Quaere) Whether a detention 
order can be made against a person 


who is already in custody on the date | 


of making of such order? 


(Para 3) 


Cases Referred: Chronological Paras 
AIR 1952 SC 350 = 1952 SCR 
756 = 1953 Cri LJ 146, 
Ujagar Singh v. State of 
Punjab 5 
Om Prakash, Amicus curiae, for 
Petitioner, 
The judgment of the Court was de- 
livered by 


KHANNA, J. :— This is a petition 
through Jail under Article 32 of the 
Constitution for issuing a writ of 
habeas corpus by Suna Ullah Butt, who 
has been ordered by the District Magis- 
trate Poonch to be detained under Sec- 
tion 3 (2) read with Section 5 of the 


Jammu and Kashmir Preventive De-. 


tention Act, 1964 (hereinafter referred 
toas the Act) with a view to preventing 
him “from acting in any manner pre- 
fudicial to the security of the State.” 
Qe The order of detention was 
passed by the District Magistrate on 
October 24, 1971. In pursuance of 
the detention order, the petitioner was 
taken into custody the same day and 
was explained the substance of the 
detention order. The petitioner was 
thereafter kept in Central Jail Jammu. 


A.I R. 


The grounds of detention were com- 
municated to the petitioner on Novem-~ 
ser 1, 1971 in accordance with Sec- 
zion 8 of the Act, which requires that 
such grounds should be communicated 
=o the detenu as soon as possible but 
not Jater than 10 days from the date 
of detention. The order of detention 
was approved by the Chief Minister, 
who was incharge of the Home De- 
sartment, on November 12, 1971. The 
zase of the petitioner was placed be~ 
“ore the Advisory Board on December 
16, 1971. The Board communicated its 
opinion on February 19, 1972 that the 


detention of the petitioner was justified. 


An order confirming the detention 
order was thereafter made by the 
State Government on March 3, 1972 
under section 12 of the Act. 


The grounds of detention gave the 
tollowing particulars: 


“You, Son Ullah s/o Khawaja Mahad 
doo r/o Sri Chohana, P/S Surankot, 
District Poonch, were recruited’ as a 
source by Cap. Kiani and Subedar 
shah of Pak Intelligence in 1968, when 
vou had crossed over to POK and set- 
tiled at Palandri. 


2. Working as source of the above 
mentioned officers, you introduced 
Abdul Ghani s/o Asda Rather resident 
of your own village, Rafic s/o Goffar 
¿oo r/o Poonch and Ghulam Mohi-ud- 
Din s/o Karim Joo r/o Seri Chohana 
with Pak Intelligence, who were 
recruited as sources by them. These 
sources supplied vital Indian Army 
informations to Pak Intelligence. 


3. You at the instance of above 
mentioned officers of Pak Intelligence 
crossed over to our side in Sep- 
tember 1971 with the purpose of 
further supplying Indian Army in- 
formations to Pak Intelligence. In 
view of the above your activities 
were found extremely prejudicial to 
the security of the State, hence you 
were detained under the J. & K. Preven- 
tive Detention Act, so that you are 
prevented from indulging in such nefa- 
rious activities.” 


The petition has been resisted by the 
state of Jammu & Kashmir and other 
respondents, and the affidavit of Shri 
Mohammad Amin,. Additional Secre- 
tary to the Government of Jammu & 
Frashmir, Home Department, has been 
filed in opposition to the petition. 


3. Arguments have. been ad- 
dressed by Mr. Om Parkash amicus 
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curiae on behalf of the petitioner, 
while the respondents have been repre- 
sented by Mr. R. H. Dhebar. 


_ The first contention which has 
been raised by Mr. Om Parkash on be- 
half of the petitioner is that he was 
arrested on October 6, 1971 and was 
already in custody when the detention 
order was made against him on Octo- 
ber 24, 1971. It is szated that no de- 
tention order can legally be made 
against a person who is already in cus- 
tody on the date of the detention 


order. It is, in our opinion, not neces- 


sary to express an opinion on the 
abstract proposition of law that no 
detention order can be made against 
a person who is already in cus- 


tody on the date of the mak- 
ing of such order because, in the 
present case, we- find that the 


petitioner was not in custody on 
October 24, 1971 wh2n the order for 
his detention was made. As no express 
' ground had been taken by the peti- 
tioner in his petition that the deten- 
tion order was not legal because of his 
being in custody on the date of the 
making of that order, no averment was 
made in the affidavit initially filed on 
behalf: of the respondznts on the point 
as to whether the petitioner was or 
was not in custody on the date the de- 
tention order was passed. When an 
argument on that score was advanced, 
we adjourned the cas2 to enable the 
respondents to file affidavit on the 
point. Two affidavits have thereafter 
been filed on behalf of the respondents. 
According to the afficavit of Shri Kri- 
shanlal Gupta, Station House Officer, 
Police Station, Poonch, the petitioner 
was arrested on Octcber 6, 1971 ina 
case under the Interne] Movement Con- 
trol Ordinance, Public Security Act, 
Enemy Agent Ordinance and Indian 
Arms Act. The petitioner was, how- 
ever, released in that case on October 
20, 1971. It is further in the affidavit 
of Shri Gupta that the petitioner was 
not in the custody of the police 
on. October 24, 1971 when the 
order for his detention was made. 
The other affidavit waich has been fil- 
ed is that of Dr. Ravindra Gupta, offi- 
ciating Superintendent of Central Jail 
Jammu. According to Dr. Gupta the 
records show that the petitioner was 
brought to Central Jail Jammu on 
October 26, 1971 in pursuance of order 
dated October 24, 1971 of the District 
Magistrate Poonch. There appears ta 
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be no cogent ground for disbelieving 
the statement contained in the affida- 
vits of Shri Krishanlal Gupta and Dr. 
Ravindra Gupta. It is manifest from 
these two affidavits that the petitioner 
was not in custody on October 24, 1971 
when the order for his detention was 
made by the District Magistrate. 


4, The second contention of Mr. 
Om Parkash relates to the fact that 
the period for which the petitioner 
was to be detained has not been men- 
tioned in the order of the State Gov- 
ernment dated March 3, 1972 confirm- 
ing the detention order. It is urged 
that the failure of the State Govern- 
ment to specify the period. of detention 
introduces an infirmity in the deten- 


tion of the petitioner. This con- 
tention, in our opinion, is with- 
out any force. According to sub- 


section (1) of Section 12 of the Act, in 
any case where the Advisory Board has 
reported that there is, in its opinion, 
sufficient cause for the detention of a 
person, the Government may confirm 
the detention order and continue the 
detention of the person concerned for 
such period as it thinks fit. Section 13) 
of the Act specifies the maximum 
period of detention. According to that 
section, the maximum period for which 
a person may be detained in pursuance 
of any detention order, which has been 
confirmed under Section 12, shall be 


two years from the date of detention. 


It is further provided that nothing in 
the section shall affect the power of 
the Government to revoke or modify 
the detention order at any earlier time: 
It is, in our opinion, difficult to infer 
from the language of Section 12 of the 
Act that the State Government while 
confirming the detention order should 
also specify the period of detention. All 
that.the section requires is that, if the 
Advisory Board has reported that there 
is, in its opinion, sufficient cause for 
the detention of the person, the Gov- 
ernment may confirm the detention 
order. There is nothing in the section 
which enjoins upon the Government to 
specify the period of detention also 
while confirming the detention order.) ' 
The concluding words of sub-section (1) 
of Section 12, according to which the 
Government may continue the deten- 
tion of the person concerned for such 
period as it thinks fit, pertain to and 
embody the consequence of the con- 
firmation of the detention order. It is, 
however, manifest that the period for 
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which a person can be detained after 
the confirmation of the detention order 
is subject to the limit of two years, 
which is the maximum period of deten- 
tion for which a person can be: detain- 
ed, vide section 13 of the Act. 


5. Apart from the above, we 
are of the opinion that it is not always 
practicable and feasible for the State 
Government at the time of confirm- 
ing the detention order to speci- 
fy the period’ of detention. The 
continued detention of the detenu, sub- 
ject to the maximum period prescribed 
by the Act, depends upon a variety of 
factors and the State Government 
would have to take into account all the 
circumstances including fresh develop- 
ments and subsequent events in decid- 
ing whether to keep the detenu in de- 
tention for the maximum period or to 
release him earlier, It has accordingly 
been provided in sub-section (2) of Sec- 
tion 13 of the Act that the State Gov- 
ernment would have the power to re- 
voke or modify the detention order at 
any time earlier than the expiry of 
two years from the date of detention. 


We may also mention in the above 
context that in the case of Ujagar 
Singh v. The State of Punjab, 1952 
SCR 756 = (AIR 1952 SC 350) this 
Court, while dealing with a case under 
the Preventive Detention Act, held 
that non-specification of any definite 
period in a detention order made under 
Section 3 of that Act was not a mate- 
rial omission as would render the 
order to be invalid. 


6. So far as the grounds of de- 
tention are concerned, it is manifest 
that the activities of the petitioner 
mentioned therein are germane to the 
object for which detention can be 
ordered. Sub-section (1) of S. 3 of the 
Act provides inter alia that the Gov- 
ernment may if satisfied with respect 
to any person that with a view to pre- 
venting him from acting in any manner 
prejudicial to the security of the State 
it is necessary so to do make an order 
directing that such person be detained. 
The activities of the petitioner men- 
tioned in the grounds of detention 
show that he was having contact with 
Pakistan Intelligence Officers and was 
assisting them in securing vital infor- 
mation relating to Indian Army. It 
is obvious that the above activities of 
the petitioner impinge upon the secu- 
rity of the State. No legal infirmity 
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cen consequently be found in the order 
for the detention of the petitioner 
which was made with a view to pre- 
vent him from acting in any manner 
prejudicial to the security of the State. 


_ _ The petition consequently fails and. 
is dismissed. 
Petition dismissed, 
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State of Haryana, Respondent. 
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Index Note: (A) Probation of Offen- 
ders Act (1958), S. 6—Section 6 should 
be liberally construed so that its opera- 
tion may be effective and beneficial to 
the young offenders who are prone 
more easily to be led astray by the in- 
fluence of bad company. — (X-Refs 
Constitution of India Art. 136). . 


Brief Note: (A) The object of S. 6 
is to see that: young offenders are not 
sent to jail for the commission of less 
serious offences, because of grave risk 
to their attitude to life to which they 
are likely to be exposed as a result of 
their close association with the harden- 
ec and habitual criminals who may 
heppen to be the inmates of the jail. 
Their stay in jail might well attract 
them towards a life of crime instead of 
reforming them. This would clearly do 
them more harm than good, and would 
perhaps also be prejudicial to the lar- 
ger interests of the society as a whole. 
It is for this reason that the mandatory 
injunction against imposition of sen~ 
tence of imprisonment has been em- 
bodied in S. 6. AIR 1963 SC 1088 and 
AIR 1955 SC 444 and AIR 1972 S.C. 
1295 and AIR 1972 S.C. 1554 and AIR 
1¢72 SC 214, Rel. on. . (Para 8} 


Supreme Court can make an ordeF 
under this Act on the existing mate- 
rial on the record without remitting 
the case to the trial court and without? 
se2king any further information. 

(Para 9 
Cases Referred: Chronological Parag 
AiR 1972 SC 214=(1972) 1 SCC 
103=1972 Cri LJ 47, Abdul 
Qayum v. State of Bihar 
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1972 


AIR 1972 SC 1295=1972 Cri LJ 
Isher Das v. State of Pun- 


a 1972 SC 1554 = 1972 Cri LJ 
1042, Satyabhan Kishore v. State 
of Bihar 6 

(1970) Cri. Appeal No. 223 of 1967 
D/- 26-3-1970=1970 SC Cri R 
538, Ram Singh v. State of 5 
Haryana -8 

‘AIR 1965 SC 444=1985 (1) Cri LJ 
360, Rattan Lal v. State of Pun- 


ja 

AIR 1963 SC 1088=(1963) Supp 
2 SCR 745=1963 (2) Cri LJ 173, 
Ramji Missar v. State of Bihar 5 


= The Judgment of the Court was 
delivered by 


DUA, J.:— This is an appeal by 
special leave under Art. 136 of the Con- 
stitution. But the special leave grant- 
ed by this Court was limited to the 
question of the applicability of the 
Probation of Offenders Act, 20 of 1958 
(hereinafter called the Act). 


Ze According to the prosecu- 
tion case, on December 20, 1968 at 
about 4 p.m. Smt. Sardaro, along with 
her mother-in-law Smt. Sarbati had 
gone to their gitwar for taking fuel. 
Smt. Surti, wife of Net Ram and 
mother of the appellent Daulat Ram, 
came out of her residential house and 
went to her gitwar through Smt. Sar- 
daro’s gitwar. Smt, Sardaro prohibited 
Surti to pass through the former’s git- 
war. Surti abused Sardaro. Thereupon 
Net Ram and his son Daulat Ram, ap- 
pellant, armed with lathis rushed to 
their gitwar hurling abuses and rais- 
ing lalkaras ‘marlo marlo”. Surti 
caught hold of Sardaro. Net Ram gave 
a lathi blow on her head which hit 
her cheek below her left eye. Net Ram 
and Daulat Ram are then alleged to 
have caused further injuries to Sardaro- 
Net Ram and Daulat Ram were both 
convicted under Ss. 325/34 and 323/34, 
I.P.C. and sentenced to rigorous impri- 
sonment for two years. and three 
months respectively. They were also 
directed to pay a fine of Rs. 250/- each 
under the first count. On appeal to the 
Punjab and Haryana High Court it was 
found that Net Ram had eight injuries 
on his person and Daulat Ram four. 
The conviction of both of them was 
upheld but the sentences of imprison- 
ment under Ss. 325/34 were reduced. 
The amount of fine was also reduced 
to Rs. 100 each 
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3. This Court declined to grant 
special leave to Net Ram but to Daulat 
Ram, as already observed, special leave 
was granted limited only to the extent 
of the applicability of the Act. 


4. Now it is submitted that 


-Daulat Ram was born on March 2, 


1949. He was convicted by the learn- 
ed Additional Sessions Judge, Gurgaon 
on February 20, 1970. The date of the 
occurrence was December 20, 1968. It 
is clear that on the date of his convic- 
tion the appellant was less than 21 
years old. Section 3 of the Act deals 
with persons found guilty of offences 
punishable under Ss. 379 to 381, 404 
and 420 I.P.C. or punishable with im- 
prisonment for not more than two years 
and when no previous conviction is 
proved. Section 4 of the Act provides: 

“4. Power of Court to release 
certain offenders on probation of good 
conduct: 

(1) When any person is found 
guilty of having committed an offence 
not punishable with death or imprison- 
ment for life and the Court by which 
the person is found guilty is of opi- 
nion that, having regard to the circum- 
stances of the case including the nature 
of the offence and the character of the 
offender, it is expedient to release him 
on probation of good conduct, then, 
notwithstanding anything contained in 
any other law for the time being in 
force, the Court may, instead of sen- 
tencing him at once to any punishment, 
direct that he be released on his enter- 
ing into a bond, with or without sure- 
ties, to appear and receive sentence 
when called upon during such period, 
not exceeding three years, as the Court 
may direct, and in the meantime to 
keep the peace and be of good behavi- 
our: . 

Provided that the Court shall not 
direct such release of an offender un- 
less it is satisfied that the offender or 
his surety, ifany, has a fixed place of 
abode or regular occupation in the 
place over which the Court exercises 
jurisdiction or in which the offender 
is likely to live during the period for 
which he enters into the bond. 

(2) Before making any order under 
sub-s. (1), the Court shall take into 
consideration the report, if any, of the 
probation officer concerned in relation 
to the case. 

(3) When an order under sub-sec- 
tion (1) is made, the Court may, if it 
is of opinion that in the interests of 
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the offender and of the public it is 
expedient so to do, in addition pass a 
supervision order directing that the 
offender shall remain under the super- 
vision of a probation officer named in 
the order during such period, not be- 
ing less than one year, as may be spe- 
cified therein, and may in such super- 
vision order impose such conditions as 
it deems necessary for the due supervi- 
sion of the offender. . 

(4) The Court making a supervi- 
sion order under sub-section (3) shall 
require the offender, before he is 


released, to enter into a bond, 
with or without sureties to ob- 
serve the conditions specified in 


such order and such additional con- 
ditions with respect to residence, 
abstention from intoxicants or any 
other matter as the Court may, 
having regard to the particular circum- 
stances, consider fit to impose for pre- 
venting a repetition of the same offence 
or a commission of other offences by 
the offender. 

(5) The Court making a supervi- 
sion order under sub-section (3) shall 
explain to the offender the terms and 
conditions of the order and shall forth- 
with furnish one copy of the supervi- 
sion order to each of the offenders, the 
sureties, if any, and the probation offi- 
cer concerned.” 

Section 6 of the Act with which we are 
directly concerned lays down: 

“6. Restrictions on imprisonment 
of offenders under twenty-one years of 
age. 

(1) When any person under twenty 
one years of age is found guilty of hav- 
ing committed an offence punishable 
with imprisonment (but not with im- 
prisonment for life), the Court by 
which the person is found guilty shall 
not sentence him to imprisonment un- 
less it is satisfied that, having regard 
to the circumstances of the case includ- 
ing the nature of the offence and the 
character of the offender, it would not 
be desirable to deal with him under 
S. 3 or S. 4, and if the Court passes 
any sentence of imprisonment on the 
offender, it shall record its reasons for 
doing so. 

(2) For the purpose of . satisfying 
itself whether it would not be desirable 
to deal under section 3 or section 4 
with an offender referred to in sub- 
s. (1) the Court shall call for a report 
from the probation officer. and consider 
the report, if any, and any other in- 
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fcrmation available to it relating to 
the character and physical and mental 


condition of the offender.” 
It is obvious that S. 6 places 


. restrictions on’ the courts power to 


sentence a person under 21 years of 
age for the commission .of offences 
mentioned therein unless the court is 
setisfied that it is not desirable to deal 


with the offender under Ss. 3 and 4 of 


tke Act. The Court is also required to 
record reasons for passing sentence of 
imprisonment on such offender. Sec- 
tion 11 of the Act empowers the courts 
of appeal and revision also to make 
order under the Act. In Ramji Misser. 
v. State of Bihar, (1963) Supp 2 SCR 
745 = (AIR 1963 SC 1088) this Court 
laid down: 

(1) the age referred to in S. 6 (13 
of the Act is that. when the court is 
dealing with the offender, that being 
the point of time when the court. has 
to choose between the two alternatives, 
waether to sentence the offender to 
imprisonment or to apply to him the 
provisions of S. 6 (1) of the Act. _ 

(2) the courts mentioned in S. 1f 
ar2 empowered to exercise the juris- 
diztion conferred on courts not only. 
urder Ss. 3 and 4 and the consequen- 
ticl provisions but also under 5. 6. 

(3) the power conferred on appel- 
Jace or other courts by S. 11 (4) of the 
Act is of the same nature and charac- 
te> and subject to the same criteria and 
limitations as that conferred on the 
courts under Ss. 3 and 4. 

(4) the provisions of S. 6 (1) rest- 
rict the absolute and unfettered discre- 
ticn implied by the word “may” in 
S. 11 (1) and the entirety of S. 6 (1} 
applies to guide or condition. the juris- 
diction of the High Court under S. 11 
(1); and 

(5) the crucial date for reckoning 
the age where an appellate court modi- 
fies the judgment of the trial judge 
when S. 6 becomes applicable to a per~ 
son only on the decision of an appel- 
late or a revisional court, is that upon 
-which the trial court had to deal with 


_ she offender. 


' 6. In Rattan Lal v. The State of 
Punjab, AIR 1965 SC 444 this Court 
Observed that S. 11 (1) of the Act is 
he provision that directly applies to 
she case whereunder an order may be 
made by any court empowered to try 
an] sentence the offender to imprison- 
ment and also by the High Court or 
any other court when the case comes 
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before it on appeal or in revision. That 
sub-section ex facie does not circum- 
scribe the jurisdiction of an appellate 
court to make an order under the Act 
only in a case where the trial court 
could have made thet order. Zhe 
phraseology used therein is wide 
enough to enable the appellate 
court or the High Court, wien 
the case comes befor2 
such .an order it having b2en 
made purposely comprenensive for m- 
plementing a social reform. That was 
a case like the one before us from 
Gurgaon district. This Court, after sett- 
ing aside the order of the High Coart, 
remanded the case back to the tes- 
sions Court for making an order under 
S. 6 of the Act. In Isher Das v. State 
of Punjab, AIR 1972 SD 1295 the ac- 
cused who was tried under the Fre- 
vention of Food Adulteration Act ~as 
given by the trial magistrate the bene- 
_fit of the Act and was directed to $ur- 


nish bond under S. 4 thereof. The High ~ 


Court. however, on its own motion al- 


tered the sentence pass2=d by the trial. 


magistrate and instead imposed a sen- 
tence of simple imprisonment fcr a 
period of six months and a fine of 
Rs. 1,000/-. This Court on appeal set 
aside the order of the High Court and 
restored that of the trial magistrate 
observing that the High Court had fail- 
ed to consider the provisions of the Act 
particularly the mandatory nature of 
S., 6. The accused in tke reported case 
was less than 20 years of age. In Satya- 
bhan Kishore v. State of Bihar, AIR 
1972 SC 1554 it was observed that Sec- 
tion 6 of the Act lays down an injtnc- 
tion not to impose a sertence of imbri- 
sonment upon a person under 21 years 
of age found guilty of an offence pani- 
shable with imprisonment, but not with 
imprisonment for life, unless for rea- 
sons to be recorded by it, the ccurt 
considers it undesirakle to proceed 
with him under S. 3 ar S. 4. It was 
added that whenever S. 6 is appliceble 
the Supreme Court can either apply it 
on its own or direct the High Cour- to 
O SO. 


T. In Abdul Qavum v.: State of 
Bihar, (1972) 1 SCC 108 = (AIR F972 
SC 214) this Court’ observed that the 
provisions of the Act have to be vi=w- 
ed in the light of the laudable reforma- 
tory object which the Legislature was 
seeking to achieve by 2nacting it. In 
that case, after allowing the appeal, 
this Court directed the offender tc be 
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released under S. 4 of the Act on ħis 
entering into a bond with his father as 
a surety to appear and receive sentence 
by the trial court whenever called up- 
on to do so within a period of one year 
and during that time to keep the peace 


and be cf good behaviour. The trial 


court was directed to take a bond from 
the appellant and a surety bond from 
the appellant’s father. In Ram Singh 
v. State cf Haryana, Cri. Appeal No. 223 
of 1967, D/- 26-3-1970 (SC) this Court 
did not consider it proper to entertain 
under Art. 136 of the Constitution the 
plea for invoking the Act ‘in the ab- 
sence of report from the Probation 
Officer and other relevant material 
regarding the character etc., of the of- 
fender. 

8. | Now the object of S..6 of the 
Act, broadly speaking, is to see that 
young offenders are not sent to jail for 
the commission of less serious offences 
mentioned therein because of grave 
risk to their attitude to life to which 
they are likely to be exposed as a result 
of their close association with the har- 
dened and habitual criminals who may 
happen to be the inmates of the jail. 
Their stay in jail in such circumstan- 
ces might well attract them towards a 
life of crime instead of reforming them. 
This would clearly do them more harm 
than good, and for that reason it would 
perhaps also be to an extent prejudi- 
cial to the larger interests of the soci- 
ety as a whole. It is for this reason 
that the mandatory injunction against 
impositicn of sentence of imprisonment 
has been embodied in S. 6. This man- 
date is inspired by the desire to keep 
the young delinquent away from the 
possibility of association or close con- 
tact with hardened criminals and their 
evil influence. This section, therefore, 
deserves to be liberally construed soj: 


that its operation may be effective and 


beneficial to the young offenders who 
are prone more easily to be led astray 
by the influence of bad company. 

9. In the case in hand, keeping 
in view the nature and the attending 
circumstances of the offence and the 
age of the appellant. Daulat Ram, we 
consider it proper to give him the bene- 
fit of the Act. On behalf of the res- 
pondents it was not controverted that 
this Court can make an order under 
the Act on the existing material on the 
record without remitting the case to 
the trial court and without seeking 
any further information. Accordingly, 


2438 S. C. [Prs. 1-2] Modi Ram v. State 


affirming his conviction, we set aside 
the sentence of imprisonment and 


direct that he be released on entering 


into a bond with one surety in the sum 
of Rs. 500/- each, to appear in the 
court of the trial magistrate and receive 
the sentence affirmed by the High 
Court, whenever called upon to do so 
by the trial magistrate within a period 
of one year and during that period to 
keep the peace and be of good beha- 
viour. The trial magistrate is directed 
to take the necessary bond from the 
appellant and the necessary surety bond 
from a surety to his (the trial magis- 
trate’s) satisfaction. The appellant’s 
bail bond will enure till the time these 
directions are carried out, after which 
it will be deemed to be cancelled. 


Order accordingly. 
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(From: Madhya Pradesh) 


J. M. SHELAT, I. D. DUA AND H. R. 
KHANNA, JJ. 


1. Modi Ram 2. Lala, Appellants v. 
The State of Madhya Pradesh, Respon- 
dent. 

Criminal Appeal No. 15 of 1972, D/- 
41-8-1972. 


Index Note: (A) Criminal P.C. 
(1898), S. 32—Sentence — Adequacy of 
— General principles. (Para 4) 

Brief Note (A) Keeping in view 
the broad object of punishment of cri- 
minals by courts in all progressive civi- 
lised societies true dictates of justice 
demand that all the attending relevant 
circumstances should be taken into ac- 
count for determining the proper and 
{ust sentence. The sentence should 
bring home to the guilty the conscious- 
ness that the offence committed by him 
was against his own interest as also 
against the interests of the society of 
Which he happens to be a member. 

(Para 4} 

M was a young man of about 21-22 
_ years. After about a year of his mar- 
riage, his wife was seduced away 
by one C who married her according to 
Natra form of marriage and began to 
live in the same vicinity. Within about 
25-26 days after that M and another 
accused cut off C’s male organ and the 
nose. Both the accused were found 
guilty and sentenced to one year’s R.L 
by the trial Court. On appeal, the High 
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Court enhanced it to 8 years R. I. On 
appeal by special leave to Supreme 
Court. 

Held that the character and ante- 
cedents of the offender did not justify 
the abnormally harsh sentence imposed 
on him by the High Court. The ends of 
justice would be amply met if both the 
accused are sentenced to three years’ 
rigorous imprisonment. (Para 4) 

The Judgment of the Court was 
delivered by 

DUA, J.:— In this appeal special 
leave was granted only on the limited 
question of sentence. 

2. Modi Ram, appellant no. 1, 
was married to one Janibai. About a 
year and a half after the marriage 
Janibai is alleged to have been seduced 
away by one Chunni Lal. Chunnilal 
and Janibai claimed to have got marri- 
əd to each other according to Natra 
form of marriage. Modi Ram did -not 


_ like Janibai living with Chunnilal. On 


May 16, 1969 at about 6 O’clock in the 
morning when Chunnilal was going to 
Talai apparently to answer the call of 
nature about five or six persons caught 
hold of him and gave hima beating. 
Apart from causing him other injuries 
they also cut off his nose and his male 
Organ. The matter was reported to the 
police station, Ratangarh at about 10 
am. As a result of the police investi- . 
gation seven persons were prosecuted 
but only two out of them were convi- 
cted under S. 326, I-P.C. They are the 
present appellants Modi Ram and Lala. 
Modi Ram was convicted for cutting 
the male organ of Chunnilal and Lala 
for cutting off his nose. The learned 
Additional Sessions Judge, Neemuch 
trying the seven accused came to the 
conclusion that the five accused, other 
than Modi Ram and Lala, were not 
proved to be present at the place of the 
occurrence and acquitted them. Modi 
Ram and Lala were, however, found to 
have caused grievous injuries to Chun- 
nilal. They were both sentenced to 
Tigorous imprisonment for one year. 
This is what the learned Additional 
Sessions Judge when dealing with the 
sentence said: 


“As regards the question of sen- 
fence the antecedents and circumstance 
will have to be taken into considera- 
tion. Chunnilal had taken (after con- 
tracting Natra with Modi Ram’s wife) 
her as his mistress and Modi Ram’s 
wife Janibai was not divorced accord- 
ing to caste custom or through court 
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which is a patent fact. Chunnilal s a 
grown up man of 32 years, Modirar is 
a young man of 21 or 22 and although 
he has given his age as 18 or 19 he is 
certainly not above 20 to 22. The al- 
leged Natra is also secretly performed 
and Chunnilal has kept Janibai in his 
house. Hence this act of his was eer- 
tainly provocative takin3 these circam- 
stances into consideration’ the accused 
Modiram and Lala are sentenced urder 
S. 326, LP.C. to one year’s R. I.” 


3. On appeal tne High Court 
considered it proper to enhance the sen- 
tence. After upholding <heir conviczion 
the High Court observed as follows: 


"The other questior to be consider- 

ed is about the sentence. The trial 
court has awarded a lenient sentence 
because he thinks that ~here was sıffi- 
cient provocation in taxing away the 
wife. The normal sent2nce under sec- 
tion 326, I.P.C. in particular of mose 
cutting, should be a number of years. 
In some cases sentence has been g-ven 
upto 9 or 10 years. I have yet to “ind 
a case of nose cutting in which the 
sentence awarded is less than five 
years. It is also pertinent to note shat 
in such cases of nose cutting either in- 
fidelity is suspected or there is some 
provocation. Regarding the sentence, 
therefore, I think this is a fit case for 
enhancement of sentence.” 
Then, after considering medical evi- 
dence and observing that the nose had 
been cut from the roct and the male 
organ had also been cut, though ac- 
cording to Chunilal himself on account 
of treatment and grafting he was in a 
position to perform the normal duties 
of a husband, the High Court consider- 
ed it proper to enhance the sentence to 
eight years’ rigorous imprisonment. 
They were both given the same sen- 
tence because S. 34, L.P.C. was heH to 
be applicable. 


4. The only question with which 


‘we are concerned, as observed at the 


very outset of the jucgment, is- the 
question of sentence. The conviction 


- has to be held to be fully justified on 


the record. Now the question of sen- 
tence is always a difficult and complex 
question. The accused persons feund 
guilty may be hardened or professonal 
criminals having taken to the lif of 
crime since Jong, or they may ave 
taken to crime only recently or may 
have committed the crime under the 
influence of bad company or égain 
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commission of a solitary offence may 
be due to provocative wrongful action 
seriously injuring the feelings and sen- 
timents of the accused. Human nature 
being what it is men are at times 
moved by the impulse of the moment 
rather than by rational, cool, calculat- 
ed estimate of the future good and evil. 
At such moments they are ordinarily 
inclined to be ready to face any future 
evil falling short of the inevitable. 
Keeping in view the broad object 
of punishment of criminals by Courts 
in all progressive civilised societies 
true dictates of justice seem to us to 
demand that all the attending relevant 
circumstances should be taken into 
account for determining the proper and 
just sentence. The sentence should 
bring home to the guilty party the con- 
sciousness that the offence committed 
by him was against his own interest as 
also against the interests of the society 
of which he happens to be a member. 
In considering the adequacy of the 
sentence which should neither be too 
severe nor too lenient the Court has, 
therefore, to keep in mind the motive 
and magnitude of the offence, the 
circumstances in which it was com- 
mitted and the age and character (in- 
cluding his antecedents) and station 
in life of the offender. In the: 


present case it is obvious that there 


was grave provocation for Modi Ram 
who quite naturally felt extremely 
hurt by Chunnilal’s conduct in seducing 
the former’s wife and thereafter living 
in the same vicinity. The occurrence} 
is said to have taken place within about 
25 or 26 days after the alleged Natra 
marriage between Chunnilal and 
Janibai. The motive, therefore, does 
not seem to us to render the 
offence to be such as to require 
the very severe sentence of eight 
years of imprisonment, as has been 
imposed by the High Court. The magni- 
tude of the offence is undoubtedly a 
factor which goes against the appel- 
lants. But here again, keeping in view 
the normal emotions and feelings of an 
average human being, -the nature of 
Chunnilal’s act which caused provo- 
cation to Modi Ram, and the sense of 
humiliation it must have brought to . 
the appellant in his social life, we con- 
sider that the two injuries, though 
serious enough to call for a sentence 
of imprisqnment of more than one 
year’s rigours imprisonment, would not 
dustify as heavy a sentence as has beem 


> 
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imposed by the High Court. This im- 
portant aspect was completely ignored 
by the High Court. So far as the 
question of the character and antece- 
dents of the offender are concerned, we 
do not find anything on the record 
which would justify the abnormally 
harsh sentence imposed on him. The 
High Court also seems to us not to 
have been quite right in observing that. 
in no case of nose cutting was ever a 
sentence of less than five years imposed 
by any Court. This infirmity in the im- 
pugned judgment would clearly justify 
review of the sentence by this Court. 
As a result of this infirmity and that:of 
ignoring the gravity of the provoca- 
tion, the sentence imposed by the High 
Court seems to us to have occasioned 
failure of justice. In our view, there- 
fore, the ends of justice would be amply 
met if both the appellants are sentenc- 
ed tothree years’ rigorous imprison- 
ment. We accordingly allow the appeal 
only to the extent of reducing the sen- 
tence imposed by the High Court from 
eight years to three years rigorous im- 
prisonment. l n 

Order: accordingly. 


AIR 1972 SUPREME COURT 2440 - 

(V 59 C 466) a 

(From: Mysore) ie 

K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 


M. Sham Singh, Appellant v. State 
ef Mysore, Respondent. 


Civil Appeal No. 802 of 1967, D/= 


11-8-1972. 7 i 
Index Note—(A) Contract Act (1872) 
Ss. 73 and 62—Student executing bond 
in favour of State Government for 
- prosecuting his studies in U.S.A. at 
Government expense — Breach of 
terms of bond — Compensation. 


Brief Note—Under the terms of the 


bond the student had agreed to return: 
to the Mysore State after completion of. 


the electrical engineering diploma 
Course and.when called upon to do so 
to serve the State Government fora 
period of not less than five years on 
such salary as the Government may 
fix. But if the Government did not 
find any employment for him within a 
period of six months of his return they 
should be deemed to have waived their 
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-right to claim his services and the stu- 


dent was free to take employment else- 
where. In case of breach of terms of 
the bond the student was obliged to 
refund all the expenses incurred by the 
Government with interest. : 

After completing the diploma 
course, on further- request by the stu- 
dent, the Goverriment allowed the stu- 
dent, to stay on for practical training 
at his own expense for a period of one 
year from 30-9-1949. On 6-7-1950 he 
returned to Mysore and intimated the 
Government on 18-7-1950 that he had 
returned after completion of studies 
but without completing the practical 
training due to serious ill health of his 
mother who expired before his return. 
He again left for U.S.A. for completing 
his training at his own. expense ‘ with 
the permission of the Government but 
never returned to India as he got em- 
ployed there. The Government filed a 
suit for recovery of compensation in 
terms of the bond against the student. 

Held that by permitting him to 
stay in U.S.A. for further practical 
training the Government could not be 
deemed to have waived their right to 
zlaim his services in terms of the bond. 


_ His ‘return to India after completion of 


studies was obviously on account of 
domestic reasons. The mere fact that he 
Left India after expiry of six months 
would not show that he was “waiting 
“or any émployment being offered to 

im within six’ months of arrival in 
terms of the bond. His subsequent let- -. 
ter seeking permission to complete the 
training at his own expenses without 
indicating in any way that he was 
waiting in India for an offer of em- 
ployment from the Government clearly 
shows that he had not repudiated his 
obligations under the bond. He had 
therefore committed. breach of the. 
terms of the bond by getting employ- 
ed in U.S.A. and was liable to pay the 
compensation claimed under the terms 
Cf the bond. (Para 8) 


The J udgment of the Court was 
Celivered by 


GROVER, J:— This is an appeal by 
special leave from a judgment of the 
Mysore High Court in a suit filed by 
the State of Mysore against the present 
appellant for recovery of Rs. 40,000/- 
together with interest on account of 
the breach of the terms of bond dated 
July 2, 1947 by virtue of which the ap- 
rellant received certain amounts by 
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way of scholarship and expenses for 
studies abroad. i 


2. The facts may be shortly 
stated. On September 11, 1946 the ap- 
pellant applied to the State Govern- 
ment for an overseas scholarship andl 
the same was sanctioned in his favour. 
The appellant was required to execute 
a bond which he did on July 2, !947. 
Tn the bond (Ext. 5) it was stated in- 
ter alia that the scholar had to axcept 
and be bound by all the conditions spe- 
cified in the rules contained in the an- 
nexure to the Governrnent proceedings 
mentioned therein, Clauses 3 & < are 
reproduced below: 


"3 That on the completion of such 
study or research course, the scrolar 
shall return to the Mysore State, and 
if and when called upcn to do so, serve 
the Government for a period of no~ less 
than five years, on such salary as 30v- 
ernment may, in their sole discretion 
fix, provided that, if within six menths 
after his return to Bangalore, Mysore 
State, Government do not find em loy- 
ment for him they shall be deemed to 
have waived their right to clains his 
services as aforesaid and the scnolar 
shall, thereafter, be az liberty to seek 
employment elsewhere”. ° 


4 That in case the scholar fails to 
fulfil any of the firs; two conditions 
herein set forth or svecified in the 
aforesaid rules he shall refund to Sov- 
ernment the amounts received by him 
as scholarship, passage money ani all 
other amounts that may be advenced 
to him upto the date of his retu-n to 
the Mysore State in connection with 
the aforesaid course of study or re- 
search with such interest not exceeding 
5 per cent per annum as Government 
may, at their option, fix and demand. 
But if he fails to fulfil the third con- 
dition, viz., joining duty under and 
serving the Government for a period 
of five years, after the completion of 
the terms of scholarship or deputation 
he shall pay on the aggregate amount 
to be refunded as afcresaid, enhanced 
interest at 9 per cent per annum, instead 
of 5 per cent as mentioned above «nd a 
penalty of not less than one rear’s 
salary for each period of deputation 
(strike off the latter condition im the 
- ease of scholarship halders).” 

After completing the formalities the 
- appellant left for U-S:A. He joined the 
Polytechnic Institute of Brooklyn, New 
York in September 1949 for obtaining 


_assistance from the Government. 
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the diploma from that Institute in 
Electrical Engineering. On July 25, 
1949 by a letter, the Education Secre- 
tary, Embassy of India in U.S.A. wrote 
to the Chief Secretary, Government of 
Mysore conveying the request of the 
appellant that he be permitted to stay 
on for practical training with the Gene- 
ral Electric Company for one year af 
his own expense beyond September 30, 
1949, The Education Secretary sup- 
ported this request with the comments 
that the training would be very valua- 
able, the General Electric Company be- 
ing weil known. This request was duly 
granted by means of a cable Ext. P.9 
which .was followed by a letter from 
the Secretary to the Government of 
Mysore, Education Department, Ban- 
galore intimating that the appellant 
had been permitted to undergo practi- 
cal training for one year from Septem- 
ber 30, 1949 at his own expense. 


3. The appellant completed his 
studies at the Polytechnic Institute of 
Brooklyn, New York in September 1949 
and obtained the diploma from that 
Institute on June 14, 1950. On July 6, 
1950 he returned to Bangalore and 
wrote a letter dated July 18, 1950 to 
the Government of Mysore saying that 
he had returned from the United States 
after the completion of his studies 
there. On November 29, 1950 the 
appellant addressed a letter to the 
Mysore Government saying that he be 
permitted to return to the United Sta- 
tes to complete his training which he 
had interrupted on account of the news 
of the ill-health of his mother to see 
whom he had to return to India. The 
appellant assured the Mysore Govern- 
ment that he would place his services 
at its disposal on his return to India. 
The appellant made it clear that he 
would be going to the United States on 
his own without seeking any ai 
The 
Government acceded to the request of 
the appellant. In its order Ext. P-4 it 
is stated “In the circumstances Sri M. 
Sham Singh is permitted to return to 
U.S.A. for the continuance of his stu- 
dies, at his own cost, subject to the 
condition that he should serve the Gov- 
ernment of Mysore for a period of 5 
years after his return”. The appellant 
left India on February 27, 1951. It ap- 
pears that he never returned to India 
thereafter and continued to stay in the 


United States after taking up employ- 
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ment as Director of the Tourist Office 
at San Francisco. 


4. The State of Mysore filed a - 


suit against the appellant for recovery 
of Rs. 40,000/- for breach of the condi- 
tions of the bond which had been exe- 
cuted by him. It was pleaded in the 
suit- that owing to the breach ‘of the 
conditions of the bond. the appellant 
was liable to refund all the monies ad- 
vanced to him together with interest. 
The total amount after calculation of 
interest which was due from the ap- 
pellant came to over Rs. 62,000/- but 
the claim was limited to Rs. 40,000/- 
only. In the written statement it was 
pleaded by the appellant that when 
he was permitted by the Mysore 
Government by its order dated 
February 28, 1951 to return to 
the United States the previous contract 
was discharged and ceased to be en- 
forceable. In any event, it was assert- 
ed, that the suit was for breach of the 
terms of the bond which was for Rupees 
16,000/- only and the appellant was not 
liable to pay any amount exceeding 
that sum. It is unnecessary to refer to 
the written statement of the sureties 
who were also impleaded as defendants 
to the suit. i 


5. A number of issues were 
framed on the pleadings of the parties. 
The trial Court dismissed the suit on 
the ground, inter alia, that the Govern- 
ment had failed to provide a job to the 
appellant within. six months of his 
sending intimation of his arrival 
in India. It was held that there 
had been variance of the terms of the 
contract by the Government by per- 
mitting the appellant to continue stu- 
dies in the United States and there had 
been no breach of the terms of the 
bond by the appellant. It was also held 
that the contract dated July 27, 1947 
came to be discharged on the expiry of 
six months from July 1950 ie. in Janu- 
ary 1951. The Government order dated 
February 28, 1951 if taken as a fresh 
contract was without consideration and 
not enforceable. The High Court, on 


appeal, by the State reversed the deci- . 


sion and decree of the District Judge 
and decreed the suit against the appel- 
lant. It was, however dismissed against 
the sureties. 


6. There is hardly any merit or 
substance in the present appeal. The 
appellant appears to seek advantage 
from the fact that he had informed the 


A.Y. B. 
Government of Mysore about his arri- | 
val on July 18, 1950 after completion 
of his studies at the Polytechnic Insti- 
tute of Brooklyn. It has been contend=- 
ed on his behalf that as soon as this 
intimation was sent the appellant had 
performed his part of the contract and 
it was for the Government to offer him 
employment within six months. He 
stayed in Myscre till February 27, 
1951 and the period of six months ex- 
pired on January 18, 1951. He was not 
offered any employment and therefore 
in terms of clause 3 of the bond the 
Government should be deemed to have 
waived the right to claim his services 
and he was at liberty thereafter to 
seek employment. elsewhere. It is 
claimed that the letters which the ap- 
pellant wrote to the Government aska 
ing for permission to go back to the 
United States for further studies with- 
out any financial assistance from the 
Government did not affect the legal 
position. The writing of such a letter. 
and the reply sent by the Government 
agreeing to what had been proposed by 
the appellant were de hors the contract 
which stood discharged as soon as 
there was failure on the part of the 
Government to offer any employment 
within the period of six months of the 
intimation of the appellant’s return to 
India. i 
Ta The High Court after consi- 
dering all the facts and circumstances 
came to the conclusion that when the 
appellant returned to Bangalore on 
July 6, 1950 he had not abandoned 
the idea of completing the course of 
training with the General Electric Com- 
pany. He had come only because of ` 
the illness of his mother who died 3 
little before his arrival. Although he 
had submitted a report to the State 
Government with regard to his arrival 
at Bangalore on July 18, 1950 his let- 
ter dated November 27, 1950 was con= 


. sistent with the original agreement 


which had already taken place between 
the parties that he should complete the 
ecurse of training with the General 
Electric Company by staying for a 
period of one year at his own expense. 
Tt was observed by the High Cour? 
that the State Government having sent 
a scholar and having incurred an ex-= 
penditure of about Rs. 35,000/- for his 
training could not have refused his 
request for overstay for a period of 
one year particularly when such a stay 
did not entail any financial burden on 
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the State Government. The High Court 
proceeded to say: 

“If under these circumstances, the 
State Government agreed to the request 
to extend the period of stay for one 
year and subsequently permitted de- 
fendant No. 1 to return to U.S.A. in 
pursuance of prior commitment 
under a mutual agreement, to complete 
his training, we have no doubt in 
holding that the request made by de- 
fendant No. 1 and gran-ed by the plain- 
tiff form one integral part of the con- 
tract, the performance of which by de- 
fendant No. 1 had been extended by 
mutual consent. It is regrettable that 
having secured the benefits of foreign 
technical education at the cost of the 
State exchequer, defendant No. 1 has 
been adopting an attitude in the suit, 
fin utter disregard of his legal and 
moral obligations under -the scholar- 
ship bond”. ' 

8. We find it difficult to under- 
stand and appreciate how the Govern- 
ment should be deemed to have waiv- 
ed the right to claim the services of 
the appellant in terms of clause 3 of 
the bond when by mutual consent it 
had been agreed that the appellant 
could stay for one year after he had 
completed his study a> the Polytechnic 
Institute of Brooklyn for getting pra- 
ctical training with the General Elec- 
tric Company. The Hizh Court is quite 
right in saying that when the appel- 
lant came to Bangalore in July 1950 
he did not do so for the purpose of 
staying at Bangalore end accepting any 
employment which might be offered 
to him. He had to come as he admitted 
in his own letters, on account of do- 
mestic reasons. He wanted to go back 
and finish that period of training with 
the General Electric Company. He 
sought permission in that behalf and 
was allowed to retum to the United 
States for that purpose. We are unable 
to see how in these circumstances the 
Government was bound to offer him 
any employment within a period of 
six months from July 18, 1950. By 
writing the letter dated November 27, 
1950 the appellant had unequivocally 
indicated his desire to finish the train- 
ing with the General Electric Company. 
He had made no suggestion and given 
no hint that he was waiting for the 
offer of any employment. The period 
of six months was to expire on Janu- 
ary 18, 1951 whereas the letter dated 
November 27, 1950 was written well 


S. W. Mohammed v. State of Maharashtra 


S. C. 2443 


before that date. The mere fact that 
he left after the expiry of the period 
of six months would not show that he 
had returned to Bangalore and was 
waiting for any employment being 
offered to him within six months of 
his arrival in terms of the bond. It is 
significant that in the letter dated 
November 27, 1950 he had reiterated 
his assurance that he would place his 
services at the disposal of the Govern- 
ment on his return provided a suitable 
position was available. This shows that 
he was fully conscious of what the true 
legal position was. Instead of return- 
ing to India the appellant chose to 
take up a job at San Francisco. Surely 
the Mysore Government had not ex- 
pended all the amount in question on 
the studies of the appellant to enable 
him to seek -employment on his own 
without first placing his services at the 
disposal of the Mysore Government 
which he was legally bound to do under 
the terms of the bond and the subse- 
quent mutual agreement between the 
parties. 
In the result this appeal fails and 
is dismissed with costs. 
Appeal dismissed. 
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S. M. SIKRI C. J., A. N. RAY, 
P. JAGANMOHAN REDDY, AND 
K. K. MATHEW, JJ. 


Sheralli Wali Mohammed, Appel- 
e v. State of Maharashtra, Respon- 
ent- 


Cri. Appeal No. 183 of 1969, D/- 
9-8-1972. 4 

Index Note (A) — Penal Code 
(1860), Ss. 84 and 300 — Plea of in- 
sanity—Proof.—(X-Ref: Evidence Act 
(1872), Ss. 105 & 114). 


Brief Note: (A) — In order to see 
whether the accused was insane at the 
time of the commission of the offence, 
the state of his mind before and after 
the commission of the offence is rele- 
vant. The law presumes every person 
of the age of discretion to be sane un- 
less the contrary is proved. It would 
be most dangerous to admit the derence 
of insanity upon arguments derived 
merely from the character of the 
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crime. The mere fact that no motive 
has been proved why the accused 
murdered his wife and child or, the 
fact that he made no attempt to run 
away when the door was broken open, 
would not indicate that he was insane 
or, that he did not have the necessary 
mens rea for the commission of the 
offence. ATR 1964 SC 1563, Referred 
to. (Paras 12 & 13) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1563 = (1964) 7 SCR. 
361=1964 (2) Cri LJ 472, Dahya- 
bhai Chhaganbhai Thakkar v. a 
The State of Gujarat 12 
The following Judgment of the 
Court was delivered by 
MATHEW,. J.i— Sherali. Wali 
Mohammed was charged with offences 
under S. 302 of the Indian’ Penal Code 
for having caused the death of his wife 
Saifulla and his female child Shama in 
his chawl at Mazagaon, Greater Bom- 
bay, on March 8, 1968, and was tried 
for the offences by the Sessions Judge 
for Greater Bombay. The accused was 
found guilty of the offences and he 
was sentenced-to imprisonment for life 


on each of the counts; the two sen~. 


tences were to run concurrently. 


2. The accused filed an appeal 
against the convictions and sentences 
‘before the High Court of Bombay. The 
High Court dismissed the appeal. 

3. This appeal, by special leave, 
is directed against the judgment of the 
High Court. 


4, The prosecution -case was as 
Tollows. The accused was residing in 
Room No. 16 of Noorudin Ibrahim Bai- 
thi Chawl at Sitafali Wadi Road in 
Mazagaon, with his wife and four 
children. At about 4 A.M. on March 8, 
1968, P.W. 4, Hyderali Wali Moham- 
med, a brother of the - accused, who 


was staying in the opposite chawl, was 


awakened from his sleep and was in- 
formed that his brother Sheralli was 
shouting. He, therefore, went to the 
room of the accused and. found the ac- 
cused outside the room, beating his 
head with. his hands ‘and shouting 
“Save my wife, save my children, call 
the police”. P.W. 4 went to the Bycul- 
la Police Station in a taxi and gave in- 
formation as to what he saw and heard’ 
to Constable Dhandiba Jotiba Vallam, 
P.W. 7 who was on duty. The'said con- 
stable accompanied by constable Shan- 
kar Sundar Ubale, P.W. 9 and P.W. 4, 
proceeded to the spot. When they rea- 


A.I. R, 


ched ‘the room of the accused, they 
Saw a crowd of 15 +020 persons on the 
verandah attached to the chawl. The 
crowd was asking the accused to open 


- the door of the room. As the room was 


hot opened, a person from the crowd 
broke open the door with an axe. When 
the door was opened, the accused was 
Standing near the door with a chopper 
ir his hand and his wife Saifulla and 
female child Shama were lying on the 
ground with bleeding injuries. The 
chopper was stained with blood and so ` 
also were the hands and the clothes 
worn by the accused. At that. time, 
P.W. 6, the mother of the accused, 
ceme to the room and took the injur- 
ed persons out of the room. By the 
time, P.W. 2 disarmed. the accused and 
the chopper was handed: over to P.W. i; 
who in turn, gave it to constable Ubale, 
P.W. 9. Very soon, a police van arri- 
ved and P.W. 9 took the accused in 


the van to the police station. The ac- 


cused was produced before P.W. 26, the 
Investigating Officer. Thereafter, the 
Investigating. Officer recorded the first 


‘information statement of P.W. 2. 


oe The injured persons were 
taken to J. J. Hospital by P.W. 7, Cons- 
tadle Dhandiba, P.W. 16, the Medical 
Officer at J.J. Hospital, examined the. 


wife and the child at about 5.30 A.M. 


ard he found certain fresh injuries on 
their persons. He described the nature 
of the injuries in his notes in the Casu- 
alty Register (Exhibits 28 and 29). 
Seifulla died at 6.40 A-M. and Shama 
at about 7 A.M. on the same day. The 
post-mortem examination of the body 
of the wife of the accused was con-= 
ducted by P.W. 14 and that of the 
body of the child by P.W. 20. P.W. 14 


‘found 8 external injuries including an 


incised wound on the scalp. They were 
all ante-mortem. P.W. 20 found 5 ex- 
ternal injuries on the body of the child. 
Trey incluced an incised wound start- 
ing from middle of nose going verti- 
cally upwards on frontal region. They 
were all fresh and ante-mortem. P.Ws. 
14 and 20 have stated that the injuries 
were sufficient in the ordinary course 
of nature to cause death. 


6. . The plea of the accused ai 
the trial was that at the time when 
the injuries were alleged to have been 
caused by him, he was not in the room 
but was sleeping on the terrace of the 
nearby house of his sister and that he’ 
ae not know anything about the inci- 

ent. E ° 
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7. All the witness2s for the pro- 
-secution except P.Ws. 7 and 9, 
Police Constables, and the doctors, 
turned hostile. The trial Court dis- 
cussed the evidence of P.Ws. 7 and 9 
and found it to be worthy of credence. 
The Court, therefore, came to the con- 
clusion that it was the accused who 


caused the injuries found on the bodies 


of the deceased. The Ccurt also found 
that the accused was in a sound state 
of mind when he committed the acts 
which caused the death of the deceas- 
ed and that he was guilty of the offen- 
ces charged against him. 


8. In the appeal filed by the 


accused against the conviction and sen- . 


tences, the High Court agreed with the 
findings of the trial Court that the evi- 
dence of P.Ws. 7 and 9 could be þe- 
lieved and that the accused was in a 
sound state of mind when he commit- 
ted the acts. 


9. Two submissions were made 
on behalf of the appellant before us: 
(1) that there was no evidence to show 
that it was the accused who caused the 
injuries on the persons of the deceased 
and, (2) that even if it was the accused 
who caused the injuries, he was not in 
asound state of mind at the time he 
committed the acts. — 

10. As already stated, the evi- 
dence of P.W. 7 and F.W. 8 was be- 
lieved by the trial Court and the High 
Court. P.W. 7 has deposed that P.W. 4 
came to Byculla. Police Station at 
about 4.30 A.M. on March 8, 1968, and 
informed him that the accused was 
shouting in his room under the influ- 
ence of liquor,.that he along with P.W. 
9 and P.W. 4, came to the spot, that 
a crowd had. collected outside the 
room of the accused, that .the front 
door of the room was chained from in- 
side, that in spite of repeated demands, 
the door was not opered by the ac- 
cused, that someone from the crowd 
broke open the door with an axe, that 
he then found the accused standing in 
= the room with a chopp2r:in his hand; 
that his hands and the clothes worn 
by him as well as the chopper were 
bloodstained and that his wife and the 
female child Shama were lying on the 
floor with bleeding injuries. | 


11. The evidence of P.W. 9 was 
also to the same effect. As no one else 
had access to the room. the only con- 
clusion possible on the basis of the evi- 
dence of these witnesses was that it 
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was the accused who caused the inju- 
ries which caused the death of the de=- 
ceased. We, therefore, find that there 
was evidence to support the finding 
that it was the accused who caused the 
injuries which caused the death of the 
deceased. 

12. To establish that the acts 
done are not offences under S. 84 of 
the Indian Penal Code, it must be pro- 
ved clearly that, at the time of the 
commission of the acts, the appellant, 
by reason of unsoundness of mind, was 
incapable of either knowing the nature 
of the act or that the acts were either 
morally wrong or contrary to law. The 
question to be asked is, is there evi- 
dence to show that, at the time of the 
commission of the offence, he was 
labouring under any such incapacity? 
On this question, the state of his mind 
before and after the commission of the 
offence is relevant. The general burden 
of proof that an accused person is int 
a sound state of mind is upon the pro- 
secution. In Dahyabhai Chhaganbhai 
Thakkar v. The State of Gujarat, (1964) 
% SCR 361 at p. 367 = (AIR 1964 SC 
1563), Subba Rao, J., as he then was, 
speaking for the Court said: | 

(1) The prosecution must prove 
beyond reasonable doubt that the ac- 
cused had committed the offence with 
the requisite mens rea; and the burden 
of proving that always rests on the 
prosecution from the beginning to the 
end of the trial. (2) There is a rebutta- 


. ble presumption that the accused was 


not insane, when he committed the 
crime, in the sense laid down by S. 84 
of the Indian Penal Code: the accused 
may rebut it by placing before the 
Court all the relevant evidence oral, 
documentary or circumstantial, but the 
burden of proof upon him is no higher 
than that rests upon a party to civil 
proceedings. (3) Even if the accused 
was not able to establish conclusively 
that he was insane at the time he com- 
mitted the offence, the evidence placed 


before the Court by the accused or by 


the prosecution may raise a reasonable 
doubt in the mind of' the Court as 
regards one or more of the ingredients 
of the offence, including mens rea of 
the accused and in that case the Court 
would be entitled to acquit the accused 
on the ground that the general burden 
of proof resting on the prosecution was 
not discharged.” — 

13. With this in mind, let us 
consider the evidence to see whether 
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the accused was in an unsound state of 


mind at the time of the commission of 
the acts attributed to him, P.W. 3, one 
of the brothers of the accused stated 
that the accused used to become excited 
and uncontrollable, that sometimes he 
behaved like a mad man, and that he 
was treated by Dr. Deshpande and Dr. 
Malville. P.W. 4, Hyderali, also a bro- 
ther of the accused, has stated that the 
accused used to suffer from temporary 
insanity and that he was treated by Dr. 
Deshpande and Dr. Malville. The evi- 
dence of these two witnesses on the 
question of the insanity of the accused 
did not appeal to the trial Court and 


the Court did not, we think rightly, . 


place any reliance upon it. No attempt 
was made by the defence to examine 
the two doctors. There was, therefore, 
no evidence to show that, at the time 
of the commission of the acts, the ac- 
cused was not in a sound state of mind. 
On the other hand, P.W. 8, Rustom 
Mirja, has stated in his deposition that 
the accused has been working with 
him as an additional motor driver for 
the last 8 or 10 years and that his 
work and conduct were normal. He 
also stated that the accused worked 
with him on March 6, 1968, till 4 
P.M. P.W. 16, Dr. Kaloorkar, who exa- 
mined the accused at 7.20 A.M. on the 
day of the occurrence, has stated in his 
deposition that he found that the ac- 
cused was in normal condition. His 
evidence has not been challenged in 
cross-examination. 


We think that not only is there no 
evidence to show that the accused was 
insane at the time of the commission 
of the acts attributed to him, but that 
there is nothing to indicate that he had 
not the necessary mens rea when he 
committed the offence. The law pre- 
Sumes every person of the age of dis- 
cretion to be sane unless the contrary 
is proved. It would be most dangerous 
to admit the defence of insanity upon 
arguments derived merely from the 
character of the crime. The mere fact 
that no motive has been proved why 
the accused murdered his wife and 
child or, the fact that he made no 
attempt to run away when the door 
was broke open, would not indicate 
that he was insane or, that he did not 
have the necessary mens rea for the 
commission of the offence. We see no 
reason to interfere with the concurrent 
findings on this point either. 
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We dismiss the appeal. _ 
Appeal dismissed, 
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L. Rs. Appellants v. Harishchandra and 
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Index Note (A)—Hindu Law = 
Adoption — Burden of proof — Find- 
ing of fact by High Court — Supreme 
Court will not re-assess evidence — 
(X-Ref: Evidence Act (1872) Ss. 101- 
104) (X-Ref: Constitution of India, 
Art. 133). 


Brief Note (A) — The burden of 
establishing that there was a valid adop- 
tion which deflected the ordinary 
course of succession is undoubtedly on 
the party who pleads the case of adop- 
tion. Supreme Court ordinarily attaches 
great deal of importance to the find- 
ings of fact reached by the High Courts. 
Where such findings are probabilised 
by the circumstances appearing in the 
case and are supported by oral and 
documentary evidence, Supreme Court 
will not re-assess the evidence minute- 
ly. . (Paras 11, 12) 


Index Note (B) — Constitution of 
India, Art. 133 — Remand by Supreme 
Court — Propriety. 


Brief Note (B)—In a suit for right, 
title and possession, the plaintiff had 
prayed for alternative relief for parti- 
tion of suit property on the basis of 
prior severance between parties. The 
parties and Courts below had, however, 
focussed their attention on the main 
relief and left the alternative relief un- 
touched. When the question was taken 
up in Supreme Court appeal the plain- 
tiff was entitled to have his share 
worked out but he had died and his 
share was devolved on his heirs. It 
would therefore be appropriate that 
the rights inter se between the heirs 
should be worked out in the same liti- 
gation and not by separate suit. In 
the circumstances, remand of case 
would be proper. (Para 13) 
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: tiffs properties. The third defendant - 
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The Judgment of che Court was 
delivered by 


HEGDE, J.:— This is a plaintiffs’ 
appeal by certificate. Plaintiff Daulat- 
rao who died during the pendency of 
this appeal sought several reliefs in 
suit No. 5-A of 1955 in the court of 
the Second Additional District Judge, 
Amravati. But at present we are pri- 
marily concerned with relief No. 1 
claimed in the plaint viz: 

“That it be declared that defen- 
dant No. 3 has no right or title to the 
property in Schedules A, Band 1/2 
share in Schedule D and permanent in- 
junction be issued to him not to inter- 
fere with plaintiff's enjoyment and 
possession of property shown in Sche- 
ou A, B and 1/2 shaze in Schedule 


2. The relief claimed does not 
properly bring out the controversy be- 
tween the parties. The plaintiff really 
wanted a declaration that he had not 
adopted the third deferdant, Harish- 
chandra and:as such tke said Harish- 
chandra has no interest in the plain- 


claimed that he had been adopted by 
the plaintiff of January 5, 1955. The 
trial Court held that the adoption 
pleaded by the third defendant is 
neither true nor valid. The High Court 
of Bombay (Nagpur Bench) reversing 
the judgment of the trial court upheld 
the adoption put forward by the third 
defendant. 


3. There was a controversy be- 
tween the parties as to whether the 
plaintiff and his brother Champatrao, 
Defendant No. 1 were members of an 
undivided family or whether they were 
divided. Both the trial court as well as 
the High Court came tc the conclusion 
that there was partition between the 
plaintiff and his brother in the year 
1948. That conclusion was not even 
challenged before the High Court. 


Hence there is no need to go into it. 


4. In paragraph 7 of the plaint, 
the plaintiff had definitely averred 
that if the court is pleased to uphold 
the adoption put forward by the third 
defendant, he does not wish to remain 
joint with the third defendant. It was 
further averred therein that in the 
notice issued by him an January 29, 
1955 to. Defendants 1 and 3, he had 
expressed his intention to separate and 
he had effected severance between 


- him and the third defendant. As an 
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alternative relief he claimed partition 
of the properties that fell to his share 
in 1948 between himself and the third 
defendant. No proper issue was raised 
on this plea. Evidently the trial court 
having granted the main relief in 
favour of the plaintiff did not think it 
relevant to go into the alternative relief 
asked for. No arguments relating to 
that relief appear to have been advane- 
ed before the High Court. The High 
Court has also not considered that ques- 
tion. But in this court Mr. V. S. Desai 
appearing for the appellants pressed 
that alternative contention. We shall 
consider that contention at a later 
stage. 


5. In order to decide the ques- 
tion whether the third defendant was 
in fact adopted by the plaintiff on 
January 5, 1955, and whether the adop- 
tion pleaded was a valid one, it is 
necessary to state a few more facts. 
The plaintiff and the ist defendant 
Champatrao are direct brothers. They 
are the sons of one Jairam. The plain- 
tiff had two wives Mankarnika (De- 
fendant 4) and Deokabai (Defendant 5). 
He had no sons. But he had a daugh- 
ter by name. Vatsala (Defendant 6). This 
daughter had a son and a daughter. 
The plaintiff had also a mistress by 
name Savitri, who was defendant No. 7 
in the suit. Champatrao had three sons- 
Abarao (Defendant 2). Harishchandra 
(Defendant 3) and Vasant (Defendant 
8). Vasant had been adopted by one 
Khushalrao Deshmukh. 

6. The case for defendants 1 to 
8 is that the plaintiff adopted defen- 
dant No. 3 on January 5, 1955 at 
Amravati in the compound of. Dr. 
Mudaliar’s nursing home. Thereafter a 
photo was taken. A deed of adoption 
was also written up on that day and 
registered on January 7, 1955. The 
plaintiff and Defendants 4,5 and 6 de- 
nied the adoption pleaded. According 
to them the plaintiff had a paralytic 
stroke sometime in the year 1954. At 
that time he was treated by Dr. Muda- 
liar but he was nursed by his brother 
Defendant No.1. In about the beginning 
of January 1955, he had an attack of 
pneumonia. Hence he was brought to 
the hospital of Dr. Mudaliar. While he 
was in that hospital, he was uncons= 
cious for several days; taking advan- 
tage of the physical and mental condi- 
tion of the plaintiff, Defendant No. 1 
got up the adoption deed as well as 
several other documents. . 
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T. The burden of establishing 
tħat there was a valid adoption which 
deflected the -ordinary course of suc- 
cession is undoubtedly on the party 
who pleads the case of adoption. In 
the instant case, there is almost conclu- 
sive evidence to show that the plain- 
tiff had adopted the third defendant on 
January 5, 1955. Immediately after the 
adoption, as is usual in Maharashtra, a 
photograph. of the adoptive father, the 
adopted boy as well as of other rela- 
tions had been taken. The photographer 
has been examined. He has also pro- 
duced the negative. There is no reason 
to disbelieve the testimony of the pho- 
tographer. The photograph in question 
completely falsifies the story of the 
plaintiff that at about the time of the 
adoption, he was unconscious. It is 
seen from the photograph that the 
plaintiff was well-dressed when the 
photograph was taken. He was sitting 
erect and alert. Though he looks old 
and weak in the photograph, he looks 
quite cheerful. As regards the state 
of his health at about the time of adop- 
tion, the plaintiff has given various 
versions each contradicting the other. 
At one stage of his evidence he stated 
that he was only mentally feeble at 
that time because of the illness; at 
another place he deposed that he was 
unconscious for four or five days but 
he later asserted that he was uncons- 
cious for one full month. Hardly any 
reliance can be placed on the testi- 
mony of the plaintiff. The best wit- 
ness who could have spoken to the 
physical and mental condition of the 
plaintiff was Dr. Mudaliar. Dr. Muda- 
fiar has not been examined. No rea- 
sonis forthcoming for his non-exami~ 
nation. Curiously enough instead of 
examining Dr. Mudaliar, the plaintiff 
has chosen to examine his compoun- 
der, whose evidence clearly discloses 
that he knew very little about the 
nature of the plaintiffs ailment. Some 
records said to have been maintained 
in Dr. Mudaliar’s dispensary had been 
produced. Naturally the High - Court 
was not able to attach any importance 
to those documents. Nor do we attach 
any importance to them. 

8. We next come to the ques- 
tion of the adoption deed. The plain- 
tiff admits that the signatures found 
therein are his. His explanation is that 
the said signatures were obtained by 
practising fraud on him and that he 
did net know the contents of the docu- 
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ment when h2 signed the same. This is 
clearly falsified by the testimony of 
the Sub-Registrar who registered the 
document. The Sub-Registrar deposed 
that the adoption deed was presented 
before him by the plaintiff on January 
7, 1955 and that the plaintiff admitted 
before him the correctness of its con- 
tents. There is no reason to disbelieve 
the testimony of the Sub-Registrar who 
appears to be an independent witness. 
In addition to the evidence of the Sub- 
Registrar, the third Defendant has exa- 
mined two of the attesters to the adop- 
tion deed. One of the attesters to the 
adoption deed is a common relation of 
the plaintiff as well as of the first de- 
fendant. 

9. The story put forward by 
the plaintiff as regards the execution 
of the deed is extremely artificial. It 
may be noted that at about the time, 
the plaintiff executed the adoption 
deed, he had also executed gift deeds 
in favour of his two wives, his mis- 
tress and his daughter. He himself pre- 
sented all those documents for registra- 
tion. Apart from averring in the plaint 
that those documents were fictitiously 
got up by the Ist defendant, the plain- 
tiff has not even challenged the vali- 
dity of those documents. Apparently 
he stood by those documents. The Ist 
defendant could not have had any in- 
terest in getting gift deeds in favour of 
the plaintiffs wives, his mistress and 
the daughter. The execution of these 
deeds undoubtedly go to strengthen the 
case of the third defendant that the 
plaintiff voluntarily executed the adop- 
tion deed. 


= 10. Now coming to the factum 
Df adoption, firstly there is an admis- 
sion of that fact in the adoption deed 
executed by the plaintiff. Then we 
have the evidence of the photographer 
who speaks to the fact that a photo- 
graph of the persons who participated 
in the adoption was taken by him very 
zoon after the adoption. Added to this 
we have the evidence of the priest who 
officiated at the adoption. As many as 
3ix witnesses had attested the adoption 
teed. Out of them, two havé been exa- 
‘mined. They speak to the adoption 
2eremony. They speak to the giving 
and taking of the boy. The High Court 
Nas accepted their testimony. We see 
‘ao reason to differ from the conclusions 
reached by the High Court. 
11. Some comment was made 
on the facts that the adoption is said to 
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have taken place in the compound of 
Dr. Mudaliar’s hospital and that too 


very near a latrine; no invitations had. 


been issued for the adovtion, there was 
no music and that there was no recep- 
tion. In addition, it was also alleged 
that the ladies of the house who were 
alleged to have been ‘present at the 
time of the adoption də not appear in 
. the photo and that circumstance indi- 
cates that there was no adoption.. These 
circumstances undoubtedly show that 
the adoption in questian was not done 
with the concurrence cf the wives of 
the plaintiff. It may be that the plain- 
tiff had adopted the third defendant 
without the knowledge of his wives and 
with a view to avoid eny obstruction 
by them he had gone to Amravati and 
adopted the third defendant. Possibly 
under the influence of his wives, he 
had later tried to resile from the adop- 
tion made. . 


12. This Court ordinarily at- 
faches great deal of importance to the 
findings of fact reached by the High 
Courts. The findings ~eached by the 
High Court are probabilised by the 
circumstances appearing in the case 
and are supported by oral and docu- 
mentary evidence. Under these circum- 
stances, we are not called upon to re- 
assess the evidence minutely. In the 
result we agree with the High Court 
that the plaintiff had adopted the third 
defendant on January 5, 1955. We do 
not agree with the trial court that 
there is no satisfactory evidence as 
regards giving and taking of the boy. 

13. This takes us to the alter- 
native relief asked for in the plaint. 
Obviously parties -to the suit as well 
as the trial court as well as the High 
Court had exclusively focussed their 
attention on the question of adoption. 
The trial Judge having decided the 
main question in favour of the plain- 
tiff probably thought it unnecessary to 
examine the alternative relief claimed. 
{It must also be said that the issues fram- 
ed did not directly touch the said relief. 
The High Court in its judgment after 
dealing with the quescion of adoption 
clearly says that ‘tno other issue was 
canvassed in the appeal.” But all the 
same, the plaintiff hac clearly declar- 
ed his intention to be separated from 
the third defendant in paragraph 7 of 
the plaint. He had also claimed 
that a partition be efZzected by metes 
and bounds through court. In his writ- 
ten statement, the third defendant has 
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admitted the plaintiffs right to get a 
Share. The plaintiffs right to get a 
share is not open to any dispute. The 
plaintiff stood separated from the 
third defendant by the time the 
Suit was filed. His share had to be 
determined as on the date he got sepa- 
rated from the third defendant. The 
plaintiff died in 1969 during the pen- 
dency of the litigation. His share 
devolved. on his heirs according to 
law. It was contended on behalf of the 
contesting respondents that the plain- 
tiff having not pressed the alternative 
relief claimed before the High Court, 
we should not go into that question at 
this stage and the parties should be 
allowed to work out their rights in a 
separate suit. We see no justification 
for that course. The deceased plaintiff 
was entitled to have his share worked 
out in the present suit itself. He hav- 
ing died during the pendency of the 
litigation, his share devolved on his 
heirs. It is but appropriate that the 
rights inter se between his heirs should 
be worked out in this very litigation. 
We were told at the bar that the plain- 
tiff died in 1969 after the Hindu Suc- 
cession Act came into force. It is not 
possible for us to work out the rights 
of the parties in this Court. We think 
that under the circumstances of the 
case, it is appropriate to remand this 
case to the trial court to ascertain as 
to what was the share of the deceased 
plaintiff on the date he got separated 
from. the third defendant; who are all 
his heirs and to what share each one 
of them is entitled to. The trial court 
will also divide by metes and bounds 
not merely the shares inter se between 
the deceased plaintiff and the third 
defendant but also between the heirs 
of the deceased plaintiff. Unless there 
was any disposition made by the de- 
ceased plaintiff of his share, the third 
defendant is also admittedly one of the 
heirs of the deceased plaintiff. 

l 14. In the result this appeal is 
partly allowed and the case remanded 
to the trial court to carry out the 
directions given above. So far as the 


`. costs of the trial court and the High 
Court are concerned, the High Court 


has already directed the parties to bear 
their own costs throughout. We make 
a similar order as to the costs in this 
Court. In other words, the parties shall 
bear their own costs in this Court also. 

Case remanded. 
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REDDY AND H. R. KHANNA, JJ. 
. The Commissioner of . Income-tax, 
Kerala, Ernakulam; Appellant v. K. S. 
Kannan Kunhi, Kattoor, Respondent. 
Civil Appeal No. 1331 of 1969, D/- 
19-9-1972. 


Index Note—(A) Constitution of 
India, Art. 136 — Appeal by special 
leave against decision of High Court 
on a reference under S. 66 (2) Income 
Tax Act (1922)—Discretion of Supreme 
Court to interfere with judgment of 
High Court. | 

Brief Note — (A) Where the 
departmental authorities as well as 
the Tribunal had arbitrarily reject- 
ed the plausible explanation given 
by . the assessee with regard to 
certain items of income brought to 
tax as being income from undis- 
closed sources, the Supreme Court 
will not be justified in going into 
niceties of the law whether High Court 
was justified in going into the merits 
ofthe findings reached by the Tribu- 
nal. It is not a fit and proper case 
where the Supreme Court should exer- 
cise its discretionary jurisdiction under 
Art. 136 of the Constitution by inter- 
fering with the judgment of the High 
Court on a reference under S. 66 (2). 

. (Para 5) 

The Judgment of the Court was 

delivered by ; 


HEGDE, J.:— This is an appeal by 
Special leave against the judgment of 
the High Court of Kerala in a Refer- 
ence under 5. 66 (2) of the Indian 
Income-tax Act, 1922 (to be hereinafter 
referred to as the Act.) 


2.: The material facts of the 
case as could be gathered from the 
statement of the case may now be sta- 
ted: One Sankunni belonging to the 
Ezhava community of South Malabar 
had five sons by name Kannan Kunhi, 
Chathunni, Velayudhan, Pappu and 
Ramakrishan. Kannan Kunhi is the 
eldest son. He was a permanent resi- 
dent of Ceylon. He had a business in 
toddy in Ceylon in partnership with 
others. On August 17, 1950, a busi- 
ness in toddy was started in Kerala. 
The licence for this business was in the 


name of Kannan Kunhi. On the same | 
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day there was a credit entry in the 
books of account for the toddy busi- 
hess for a sum of Rs. 46,563/-. This 
business was managed by Chathunni. 
The assessee was a H.U.F. The as- 
sessee purchased an item of property 
on May 19, 1950 for a sum of Rupees 
~4,250/- and another item of property 
for Rs. 3,000/- on February 16, 1951. 
<he Income-tax Officer brought these 
amounts namely Rs. 46,563/-, Rupees 
14,250/- and Rs. 3,000/- to tax as income 
from undisclosed sources - during the 


- assessment year 1951-52, the relevant 


eccounting year ending on March 31, 
1951. The assessee’s case was that the 
initial capital of Rs. 46,563/- for the 
toddy business was supplied partly by 
the remittances made by Kannan Kunhi 
from Ceylon and partly from the 
income of the agricultural property 
cwned by H.U.F. The ease for the as- 
sessee was that it owned immovable 
property which was yielding a yearly 
income of about Rs. 6,000/-. The L-T.O. 
rejected the explanation offered by the 
essessee by saying that the explanation 
furnished is not at all satisfactory. The 
Appellate Assistant Commissioner 
effirmed the decision of the LT.O. ex- 
cepting as regards the price paid for 
the acquisition of the property on Fe- 
bruary 16, 1951. The further appeal 
taken to the Income-tax Appellate Tri- 
kuhal was unsuccessful. Thereafter the 
assessee moved the Tribunal under 
S, 66 (1) of the Act to submit certain 
cuestions of law arising from the order 
cf the Tribunal to the High Court 
Dr ascertaining its opinion. That ap- 
lication was rejected by the Tribunal. 
Subsequently the assessee moved the 
High Court under Section 66 (2) of 
the Act and the High Court was 
pleased to direct the Tribunal to 
State a case and submit the ques- 
tion “whether on the facts and in 
tae circumstances of the case, the 


‘addition of Rupees 60,813/- or any por= 


t-on thereof as the income of the asa 
S2ssee family from undisclosed sources 
during the previous year ended 31-3- 
1951, relevant for the assessment year 
1951-52 is valid and justified in law.” 
Ihe Tribunal accordingly stated the 
case and submitted the aforementioned 
question to the High Court. The High 
Court has answered that question in 
the negative and in favour of the as- 
sessee. Aggrieved by that decision, the 
Commissioner of. Income-tax, Kerala 
has brought this appeal, 


"1972 


3. Mr. B. Sen, learned Counsel 
for the Department formulated before 
us three questions of law for decision. 
(hey are: 

(1) The question o? law ordered to 
be referred by the High Court did not 
arise from the order of the Tribunal; 


(2) The question as framed did not 
give jurisdiction to the High Court to 
go into the findings of fact and 


(3) The High Court has not cor- 
rectly applied the principles of law in 
arriving at its conclusion. 

4. Dealing with the facts of the 
. @ase, the High Court observed: 


. “Let us now examine the facts of 

the instant case in th2 light of the 
above principles (principles enunciat- 
ed in the decided cases referred to by 
the High Court). Sankunny, the kartha 
of the assessee family carried on busi- 
ness in Ceylon for abcut 20 years un- 
til he returned to India and settled 
down in his village ir 1940. Kannan 
Kunhi, the eldest son of Sankunny and 
the present kartha of the family has 
been carrying on business in Ceylon 
from 1942 onwards in partnership with 
others. The license of the toddy busi- 
ness started in Kerala on 17-8-1950 
was taken in the name of Kannan 
Kunhi. Out of the sum of Rs. 60,813/- 
assessed as income from undisclosed 
sources, Rs. 46,563/- is the amount 
credited in the books of account of 
this business on 17-8-1950. The asses- 
see’s explanation, as we have already 
stated was that this amount, as well 
as the amounts invested for paying 
immovable properties came from past 
remittances from Ceylon and savings 
from agricultural proverty. This ex- 
planation did not receive any consi- 
deration by the Appzllate Tribunal. 
All that it stated about the matter is 
contained in one sentence appearing in 
paragraph 37 of its order and it reads: 


“The assessee had no proper and 
satisfactory explanation for the source 
of these amounts” 

The Income-tax Officer dealt with this 
matter as follows: 


"Other sources: Income from un- 
disclosed sources. An amount of Rupees 
46,563 has been brought into the books 
for the new toddy business. The as- 
sessee was asked to explain the nature 
and source of these funds. The ex- 
planation furnished is not at all satis- 
factory, and so I will treat this amount 
as income from undisclosed sources.” 
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l 5. Before going into the ques- 
tions formulated by Mr. B. Sen, it is 
necessary to examine whether the jus- 
tice of the case requires our interfer- 
ence with the judgment of the High 
Court in exercise of discretionary 
jurisdiction under Art. 136 of the Con- 
stitution. It may be noted that the 
assessee had explained that Rupees 
46,563/- invested for the purpose . of 
toddy business in Kerala was partly 
made up from the income from the 
immovable property possessed by the 
assessee and partly from the remittan- 
ces made by Kannan Kunhi from Cey- 
Jon. The I.T.O. did not examine the 
merits of those explanations. He re- 
jected them by merely observing that 
they were not satisfactory. The expla- 
nations offered by the assessee are not 
prima facie absurd. They were capa- 
ble of being examined by the I.T.O. It 
was possible for the I.T.O. to go into 
the extent of the immovable property 
owned by the H.U-F. and its income. 
He did not care to do so. It was also 
possible for the I.T.O. to go into the 
question of remittances made by 
Kannan Kunhi from Ceylon. Here 
again the I.T.O. did not choose to do 
so. It was not even suggested by the 
LT.O. that the assessee was having any 
business activity in India prior to Au- 
gust 17, 1950, or any other source of 
income taxable under the Act. If the 
explanation given by the assessee that 
part of the initial business capital was 


supplied by Kannan Kunhi is correct 


then the same is a good explanation. 
That explanation has not been examin- 
ed at all. Similarly the assessee’s ex- 
planation that he was having income 
from the agricultural property has not 
been examined. The Appellate Assis- 
tant Commissioner also did not choose 
to examine the explanation given nor 
did the Tribunal care to go into that 
explanation. It just brushed aside that 
explanation with the observation: "that 
the assessee had no proper or satisfac- 
tory explanation for the source of 
these amounts”. In our opinion the 
departmental authorities as well as the 
Tribunal had arbitrarily rejected the 
explanation given by the assessee. 
Under these circumstances we do not 
think that we will be justified in going 
into the niceties of the law whether 
the High Court was justified in going 
into the merits of the findings reached 
by the Tribunal. All that we need say 
is that this is not a fit and proper case 
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where we should exercise our discre- 
tionary jurisdiction. 

6. In the result tħis appeal fails 
and the same is dismissed with costs. 


Appeal dismissed, 





AIR 1972 SUPREME COURT 2452` 
(V 59 C 470) - 


(From Delhi:. 1972. Serv. L R. 299). ` 


J. M. SHELAT, D. G. PALEKAR, 
5. N. DWIVEDI, JJ. 


The Management of D.T.U., Appel- 


lant v. Shri B. B. L. Hajelay and 
another, Respondents. - 


Civil Appeal No. 1518 of 1971, DJ- 


6-9-1972. | . 
Index Note — (A) Delhi Municipal! 
Corporation Act (66 of 1957), Ss. 95 (1) 
and Proviso to sub-s. (2), 92 -(1) (b) — 
Dismissal of employee of Delhi Road 
Transport Authority absorbed in Delhi 
Corporation-— Validity. E 
Brief Note—(A) An employee of the 
Delhi Road Transport authority carry- 
ing a minimum monthly salary of 
Rs. 350 at the time of his absorption in 
the Delhi Corporation cannot be dis- 
missed by an authority below the rank 
of General Manager. (Transport). Nei- 
ther delegation of his functions by the 
General Manager nor a regulation 


framed by the. Corporation effecting 


such delegation can nullify this statu- 

tory protection under the proviso to 

©. 95 (2). 64 LA. 40, Followed. | 
(Paras 10, 11, 12) 


- Mr. M. C. Chagla, Sr. Advocate, 
(Mr. S. K. Dholakia, Advocate, with 
him), for Appellant; M/s. R. K. P. 


Shankardass, D. N. Vohra, H. K. Puri 
and S. K. Dhingra, Advocates, for Res- 
pondent No. 2: i 


The following Judgment of the 
Court was delivered by E 
l PALEKAR, J.:— This is an appeal 
-~ from the judgment and Order dated 
January 21, 1971 of the Delhi High 
Court in Civil Writ Petition No. 719/ 
1969. i 


2. Respondent no. 2 Ved Pra- 
kash was originally employed as.a 
Driver in the Delhi Road Transport Au- 
thority which had been constituted 
under the Delhi Road Transport Au- 
thority Act, 1950. The Delhi Municipal 
Corporation Act, 1957 came into force 


in January, 1958. By section 516 (1) (a). 


of the Corporation Act, the Delhi Road 
IP/IP/F101/72/SNV 


“poration. Under section 511 


- Vice. 


manent, 0.6.0 re 


A. I. B: 
Transport Authority Act, 1950, stood 
repealed and in virtue of several other 


sections of the Corporation Act’ the- 


functions of the Delhi Road Transport 
Authority were taken over by the Cor- 
every 
cfficer and employee of the Transport 
Authority ‘stood transferred to and 
kecame an officer and employee of the 


Corporation. Thus respondent .no. 2. 


kecame an employee of the Corpora= 
tion from January, 1958. = 


3. A disciplinary enquiry: was. 
‘Started against respondent no. 2 by the 


Assistant General Manager (Transport) 
in 1962 and the -Assistant General 
Manager decided to remove respondent 


ho. 2 from service with effect from 16- 


35-1963. At that time an Industrial dis- 
pute was pending before respondent 


no. 1 the Presiding Officer of the. 


Labour Court, and hence an applica- 
tion was made under section 33 (2) (b) 
of the Industrial Disputes Act for ap- 
proval of the proposed action of re= 
moval of respondent no.: 2 from sera 
Respondent no. 1 did not ap- 
prove of the action on the ground that 
the Order for removal was made by 
the Assistant General Manager and not 
the General Manager who alone could 
have removed him from service.. That 
order was challenged in the High Court 
which, however, agreed with the view 
taken by respondent no. 1. Hence the 
present appeal. ° 

4. The short point with which 
we are concerned is whether the Assis- 
tant General Manager of the Delhi 
Transport Undertaking’ of the Munici- 
pal Corporation of Delhi was a compe- 
tent authority to remove respondent 
no: 2 from service. 


5. There .is no dispute that 
under S. 511 (1) of the Corporation 
Act, respondent no. 2 became an em~ 
Ployee of the Corporation from Janu- 
ary, 1958. By reason of section 516 (2) 
(a) his appointment continued in force 
and was deemed to have been made 
under the provisions of the Corpora- 
tion Act. Section 92 which comes 
under Chapter VI of the Corporation 
Act dealing with Municipal officers 
and other Municipal employees, so far 


as is relevant, is as follows: 


“92 (1) Subject to the provisions 
o= section 89 the power of appointing 
municipal officers and other municipal 
employees, whether temporary or per- 


`~ 
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(b) to posts. carrying a minimum 
monthly salary (exclusive of allowan- 
ces) of less than three hundred and 
fifty rupees, shall vest in...... the Gene- 
ral Manager (Transport:.” 

The minimum monthly salary of res- 
pondent-no. 2 was less than Rs. 350/- 
and hence the appropriate authority 
under the Corporation Act to appoint 
respondent no. 2 would be the General 
Manager (Transport). l | 

6. Section 95 d2als with dis- 
ciplinary actions against. municipal 
officers and employees. Sub-section (1) 
provides. rr a 

“every municipal officer or other 
municipal employee shall be liable to 
have his increments.or promotion with- 
held or to be censured, reduced in 
rank, compulsorily retired, -removed or 
dismissed for any breech of any de- 
partmental regulations or of discipline 


s 
= 


- or for carelessness, unfitness, neglect-of ` 


duty or other misconduct by such au- 
thority.as may be prescribed by regu- 
Tations.” The first proviso to the above 
sub-section reads “Provided that no 
such officer or other em2loyee as afore- 
said shall be reduced ir. rank, compul- 
sorily retired, removed or dismissed by 
any authority subordinate to that by 
which he was appointed.” , 
7. TIn view of the proviso referr- 
ed to above it was contended on behalf 
of respondent no. 2 thet he cannot be 
removed by any authority subordinate 
to the General Manager (Transport) 
and since the Assistant General Mana- 
ger was a subordinate of the General 
Manager, the Order of removal was un- 
authorised and illegal. That contention 
has been upheld by the High Court. 
8. Two more provisions -of the 
Corporation Act have to be noticed at 
this stage. They are sections 491 and 
504 in Chapter XXV entitled ‘“Miscel- 
laneous”. Section 491 is as. follows: 


“The Commissioner may by order 
direct that any power conferred or any 
duty imposed on him ky or under this 
Act shall, in such circumstances and 
under such conditions, if any, as may 
be specified in the order, be exercised 
and performed also by any municipal 
officer or other municipal employee 
specified in the order.” 

Section 504 so far as ts relevant is as 
follows: 

“Save as expressly provided in 
this Act and unless the context other- 
wise requires, — 
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Any reference in this Act to the Com- 
missioner...... shall be construed 


ral Manager (Transport).........” 


. 9. . Reading" these two provi- 
sions together one sees that the Gene- 
ral Manager (Transport) is entitled by 
order to direct that any power con- 
ferred or any duty imposed on him by 
or under the Act shall be exercised and 
performed also by any municipal offi- 
cer or other municipal employee speci- 
fied in the order. It is common ground 
that the General Manager (Transport), 
has by an order issued in 1961 dele- 
gated his power to the Assistant Gene- 
ral Manager to appoint and, conse- 
quently, to remove from service a dri- 
ver like respondent no. 2. 


10. Mr. Chagla, appearing on 


behalf of the appellant Undertaking, 


contended that respondent no. 2 had 
been actually appointed by the Mana- 
ger of the Delhi Road ‘Transport 
Authority constituted under the Delhi 
Road Transport Authority Act, 1950 
and on the repeal of that Act 
and the ‘takeover of the Au- 
thority: by the Corporation, any officer 
of the appellant Undertaking, compe- 
tent to appoint or remove a driver, was 
entitled to remove him from service. 
The Assistant General Manager of the 
Undertaking could not be described as 
subordinate to the Manager of the 
Delhi Road Transport Authority be- 
cause factually he was not. Therefore, 
he contended, the provision ‘that he 
shall not be removed by the authority 
subordinate to that by which he was 
appointed’ found in section 95 of the 
Corporation Act was inapplicable. In 
our opinion, the contention is not well 
founded. The proviso to section 95 sub- 
section (1) gives protection to every 
officer. and employee of the Undertak- 
ing that he may not be removed or 
dismissed from service by an authority 
subordinate to that by which he was 
appointed. It may.be that in 1961 the 
functions of the General Manager 
(Transport) had been delegated to the 
Assistant General Manager. The only 
consequence is that if after 1961 the 
Assistant General Manager makes the 
appointment of a driver like respon- 
dent no. 2, he would no doubt be en- 
titled to remove him from service. But 
so far as respondent no. 2 is concern- 
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ed his individual position will have to 
be determined with reference to the 
time when he was absorbed in Cor- 
poration Service. That was in Janu- 
_jary, 1958. Section 516 while repealing 
the Delhi Road Transport Authority 
Act, 1950 by clause (a) of sub-section 
(1) protects the appointments made 
under that Act. Sub-section 2 (a) pro- 
vides “Notwithstanding the provisions 
of sub-section (1) of this section......... 
(a) any appointment...... made...... and 
force immediately before the esta- 
blishment of the Corporation, shall, ‘in 
So far as it is not inconsistent with the 
provisions of this Act, continue in force 
and be deemed to have been made...... 
under the provisions of this Act, un- 
less and until it is superseded by any 
appointment......... made under the said 
provisions.” Since under section 92 (1) 
(b) already referred to, the power ‘of 
jappointing municipal employees to posts 
carrying a minimum monthly salary of 
Rupees 350/- vested in the Gene- 
ral Manager (Transport) Respon- 
dent no. 2, at the time of his 
absorption in January, 1958 would be 
{deemed to have been appointed under 
section 92 (1) (b) which would mean 
that he was appointed by the General 
Manager (Transport). Being so appoint- 
ed, no subordinate of his including the 
Assistant General Manager (Transport) 
would be entitled to remove him from 
Service in view of section 95 (1) pro- 
Viso. E 
= LL Section 95 (1) dealing with 
disciplinary action against municipal 
officers and employees specifically pro- 
vides that every officer or other muni- 
cipal employee shall be liable to be 
punished in the several ways referred 
to in that section by such authority as 
may be prescribed by regulations. The 
definition, of the word ‘regulation’ given 
in clause 48 of section 2 is as follows: 
“Regulation” means regulation made 
by the Corporation under this Act by 
notification in the official gazette. In 
other words, the power of making regu- 
lations is vested in the Corporation and 
it is open to the Corporation to pres- 
cribe by regulation who would be the 
authority to punish any - municipal 
officer or employee for his delin- 
quency. Such a regulation may provide 
that an employee of the status of res- 
[pondent no. 2 can be removed for 
example, by the Assistant General 
Manager. And yet by virtue of the 
proviso to that sub-section respondent 


no. 2 would be protected against any 
such action of the Assistant General 
Manager because his appointing autho- 
rity was the General Manager and the 
Assistant General Manager was his 
Subordinate. A similar situation had 
arisen in R. T. Rangachari v. Secretary 
of State 64 Ind. App. 40=(AIR 1937 
PC 27). The appellant Rangachari had 
been appointed by the Inspector Gene- 
ral of Police but his dismissal was 
ordered in 1928 by an official lower in 
rank than the Inspector General. Ran- 
gachari claimed protection under Sec- 
tion 96 (b) of the Government of India 
Act, 1919 which so far as we are con- 
cerned was as follows: i 


“Sub-section (1)—Subject to the pro- 
visions of this Act and the rules made 
thereunder every person in the Civil 
Service of the Crown in India holds 
office during his Majesty’s pleasure 
and may be employed in any manner 
required by a proper authority within 
the scope. of his duty but no person in ~ 
that service may be dismissed by any 
authority subordinate to that by which 
he was appointed.” 


Since rules had been framed by which 
the power of dismissal had been dele- 
vated by the Inspector General of 
Police to.a subordinate authority it 


‘was contended, though with certain 


amount of hesitation, that the dis- 
missal of -Rangachari was proper. Lord 
Roche delivering the judgment in the 
zase observed “The courts below held 
that the power of dismissal was in fact 
delegated and was lawfully delegated 
to the person who purported to. exer- 
zise it. Counsel for the respondent can- 
didly expressed a doubt as to the pos- 
sibility of maintaining this view and 
indeed it.is manifest that if power to 
delegate this power could be taken 
under the rules, it would wipe out a 
>roviso and destroy a protection con- 
zained not in the rules but in the sec- 
zion itself. Their Lordships are clear- 
-y of opinion that the dismissal pur- 
>orting to be thus ordered in February 
was by reason of its origin bad and in- 
operative. It is manifest that the sti- 
pulation or proviso as to dismissal is 
“tself of statutory force and stands on 
a footing quite other than any matters 
of rule which are of infinite variety 
and can be changed from time to time. 
-t is plainly necessary that this statu- 
tory safeguard should be observed with 
the utmost care and that a deprivation 
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of pension based upon a dismissal pur- 
porting to be made by an official who 
is prohibited by statute from making 
it rests upon an illegal and improper 
foundation.” , 
12. Tt is, therefcre, clear thata 
protection which is given to an em- 
ployee by the statute cannot be nulli- 
fied by rules and regulations authoris- 
ed by the statute itself, In other words, 
any regulation made by the Corpora- 
tion which would have authorised the 
Assistant General Manager to remove 
respondent no. 2 from service would 
have been inoperative cua respondent 
no. 2, as his appointing authority was 
the General Manager (Transport). The 
question now is whether, if the Cor- 
poration itself by any regulation could 
not have destroyed the above protec- 
tion given by the statute to respon- 
dent no. 2, it would be appropriate to 
say that the General Manager by an 
order delegating his functions to the 
Assistant General Manager under Sec- 


tions 491 r/w 504 of the Corporation 


Act could destroy the protection. Since 
the General Manager (Transport) is an 
officer of the Corporation and subordi- 
nate to the Corporation. it will amount 
to saying that what the Corporation 
could not do by a regulation could be 
done by an officer of zhe Corporation 
by merely delegating his functions to 
the Assistant General Manager. The 
position would look ridiculous. The 
true position in law is that while Sec- 


tions 491 & 504 read together authoris- . 


ed the General Manager (Transport) to 
delegate his powers and functions to a 
subordinate, they did not authorise de- 
legation of his rank, What is involved 
in matters of appointment and removal 
is the status and rank of the employee 
and the status and rank of the autho~ 
rity taking action. When the proviso to 
sub-section (1) of. section 95 says that 
an officer and an employee shall not 
be dismissed by an auzhority subordi- 


` nate to that by which he was appointed 


the subordination is of rank and not of 
functions. The proviso places an em- 
bargo on any subordinate of the ap- 
pointing authority from removing or 
dismissing an employee from service 
and, therefore, the High Court was 
right in holding in th present case 
that the removal of respondent no. 2 by 
the Assistant General Manager (Trans~ 
port) was illegal. 

13. Mr, Chagla then contended 
that by reason of the delegation, the 
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Assistant General Manager had be- 
come an agent of the General Manager 
and the act of the Assistant General 
Manager must be deemed to be the act 
of the General Manager himself. We 
are not concerned here with the law 
of agency. It is implicit in the statu- 
tory prohibition debarring removal by 
a lesser authority, that the appointing 
authority has to personally apply its 
mind to the question of removal and. 
cannot delegate such a function. Since 
the authority which can remove an 
employee is the appointing authority or 
Its superior in office, the protection 
thus provided cannot be destroyed by 
importing concepts of agency. 


_ I4. Tn the result the appeal 
fails and is dismissed with costs. 


Appeal dismissed. 
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K. S. HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 


M/s. Krishnamurthi & Co. ete. Ap- 
pellants v. State of Madras and another, 
Respondents. 


Civil Appeals Nos. 471, 474 of 1969, 
D/- 5-9-1972. > 

= Index Note — (A) Madras General 
Sales Tax (Third Amendment) Act (19 
of 1967), Ss. 2, 4—Retrospective opera- 
tion of provisions under Ss. 2 and 4 is 
not violative of Art. 19 (1) (g) as it 
does not constitute unreasonable res- 
triction on the right of the dealers to 
carry on their trade and business. AIR 
1969 Mad, 265, Affirmed. — (X-Ref: 
Constitution of India Art. 19 (1) (g))- 


Brief Note — (A) As a result of 
the amendment made by Madras Act T 
of 1964 in entry 47 of the First sche- 
dule to the principal Act sales tax was 
intended to be levied on all kinds of 
mineral oils, including non-lubricants, . 
at the rate mentioned in that entry: 
Entry 47, however, was held not to in- 
clude furnace oil which was a non- 
lubricant mineral oil by the Madras 


‘High Court in (1968) 21 S.T.C. 227 
- (Mad) as the language used by 


the 
legislature in that entry was found by 
the High Court to be not appropriate 
for levying tax on ‘sale of non-lubri- 
cant mineral oils. ; 
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The amending Act (19 of 1967) was 
passed by the Legislature to rectify 
and remove the defect in the language 
found by the High’ Court and to vali- 
date the past levy and collection of tax 
in respect of all kinds of. non-lubri- 
cating mineral oils, including furnace 
oll, at the rate specified in entry 47 
from April 1, 1964 when Act 7 of 1964 
. came into force. Such an amending and 
- validating Act to make “small repairs” 
is a permissible mode of legislation and 
is frequently resorted to in fiscal enact- 
ments. (Paras. 6, 7, 8) 


The fact that a dealer is not ina 
position to pass on the’ sales tax to 
others does not affect the competence 
of the legislature to enact a law. impos- 
ing sales tax retrospectively. it being-a 
_ matter of legislative policy. | 

(Para 13) 


Cases . Referred: Chronological: Paras 
“AIR 1970 SC 169=(1970) 1 SCR 
268, Assistant Commr. of Urban 
Land Tax v. Buckingham & _ 
‘Carnatic Co.Ltd.. , 8 
(1968) 21 STC 227 (Mad) Burmah 
Shell Oil Storage & Distributing 
Co. of India Ltd. Madras v. 
state of Madras 
AIR 1966 SC 416=(1966) 1 SCR 
023, Javra Sugar Mills (P) Ltd. `- 
v. State of Madhya: Pradesh 14 
AIR 1964 SC 1581 = (1964) 7 
SCR 185, Epari Chinna Krishna 
Moorthy v. State of Orissa 11 
AIR 1963 SC 1667=(1964) 1 SCR 
897, Rai Ramkrishna v. State of 
Bihar Bae. l 6, 10 
AIR 1961 SC 1534=(1962) 2 SCR 
1, J. K. Jute Mills Co. Ltd. v. ` 
State of Uttar Pradesh - 12, 183 
AIR 1958 SC 452=(1958) SCR 
1355, Tata Iron & Steel Co. Ltd. 


v. State of Bihar - 13° 


AIR 1954 SC 158=1954 SCR 541, 
Union of India v. Madan Gopal 
Kabra a a 

Mr, M. C. Setalvad, Sr. Advocate 

(Mrs. A. K. Verma, M/s. Ravinder 

Narain, J. B. Dadachanji and O. C. 

Mathur, Advocates of M/s. J. B. Dada- 

chanji & Co. Advocates; with him), for 

Appellants; Mr. S. T. Desai, Sr. Advo- 


cate (Mr. A. V. Rangam and Miss A.: 


Subhashini, Advocates with him), for 
Respondents. N 
= The Judgment of the Court was 
delivered by 

KHANNA, J.:— This judgment 
would dispose of four civil appeals 


A.I. R. 


Nos. 471 to 474 of 1969 which bave 
been filed on certificate granted by the 
Madras High Court and are directed 
against the common judgment of that 
zourt, whereby petitions under Arti- 
zle 226 of the Constitution of India 
filed-by the appellants were dismissed. 
The crucial question which arises for 
determination in these appeals is whe- 
ther the provisions of Madras General 
Sales Tax (Third Amendment) Act, 
1967 (Act No. 19 of 1967) are invalid 
Jn the ground that they seek to im- 
pose sales tax with retrospective effect 
in an unreasonable manner. ; 


2. ` According to entry 47 of 
First Schedule to the Madras General 


~ Bales Tax.Act, 1959 (Madras Act 1 of 


1959) (hereinafter referred to as the 
>rincipal Act), the sale of ““Jubricating 
Dils and greases” was liable -to sales 
zax at the point of first sale 
State at 6 per cent. With effect from 
April 1; 1964 entry 47 was amended 


by Madras Act 7 of 1964 and instead ` 


of the words “lubricating oils and 
greases” in that entry, the following 
words were substituted: . 
“Lubricating oils, all kinds of 
Mineral oils (not otherwise provided 
tor in this Act) quenching oils and 
greases” 
Till September 30, 1965, 
e assessments were made on the 
assumption that the amendment of: en- 
try 47 had made no difference to sales 
of furnace oil and, they were liable to 
multipoint tax at 2 per cent. The de- 
alers paid and collected tax on that 


> basis and the department accepted it. 


he Board of Revenue, on being moved 
by a dealer, passed a resolution on 


. August 28, 1965 wherein it expressed 


the view that entry 47, as amended, 


included furnace oil and transformer ` 


cil. The dealers thereafter from Septem- 
ber 14, 1965 started charging tax: on 
furnace oils at the rate of 6 per cent 
cn the first sale of those oils and the 
essessment orders were made accord- 
ingly. Furnace oil, it may be stated, is 
E non-lubricating mineral oil. The 


view expressed by the Board of Reve- 


nue that entry 47 as amended included 
furnace oil was challenged in a writ 
Fetition before the Madras High Court. 
The High Court gave its decision on 
August 2, 1967. The title of the case 
is Burmah Shell Oil Storage and Dis- 
tributing Co. of India Ltd: Madras v. 
state of Madras, and it is reported in 


in the . 


it is stated, . 


ri 
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(1968) 21 S.T-C. 227 (Mad). The High 


Court held that having regard to the. 


objects and reasons appended to Madras 
‘Act 7 of 1964 and the association of 
words which preceded and followed 
the words “all kinds of -mineral oils” 
the words “all kinds of mineral oils” 
had only a limited meaning namely, 
mineral oils which were lubricants. 
Entry 47 as amended was, therefore, 
held not to include furnace oil. Appeal 
against the said judgment, we have 
been told, is pending in this Court. 


| 3. The above decision of the 
Madras High Court led to the enact- 
ment of the Madras General Sales Tax 
(Third Amendment) Act, 1967 (Act No. 
19 of 1967) (hereinafter referred to. as 
the amending Act). The amending Act 
received the assent of the Governor 
on December 29, 1967 and was publi- 
shed in the Fort St. George Gazette, 
Extraordinary on Januery 5, 1968. Sec- 
tion 2 of the amending Act has recast 
entry 47 in the First Schedule to the 
principal Act and has also inserted a 
new entry 47-A. Section -2 reads as 
under: 

"9. Amendment of First Schedule 
to Madras Act 1 of 1959. 

In the First Schedule to the Madras 
General Sales Tax Act, 1959 (Madras 
‘Act 1 of 1959) (hereinafter referred to 
as the principal Act), — 


(a) during the period commencing 
on the ist April 1964 and ending with 
the 30th November 1965, for item 47 
and the entries relating thereto, the 
following shall be deemed to have been 
substituted, namely: 


47. Lubricating oils (not Do 6 
otherwise provided for in 
this Act), quenching oils 
and greases. 

‘Q@7-A All kinds of mine- Do 6”; 


ral oils (other than those 
falling under item 47 and 
not otherwise prcvided 
for in this Act) including 
furnace oil. 

(b) during the period commencing 
on the 1st December 1965 and ending 
with the 17th June 1967, for item 47 
and the entries relatirg thereto, the 
following shall be deemed to have 
been substituted, namely: 


t47 Lubricating oils (not 
otherwise provided for 
in this Act), querching 
oils and greases, 
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47-A All kinds of mineral Do 6%’; 
oils (other than those fall- 
ing under item 47 and not 
otherwise provided for in 
this Act): including fur- 
nace oil. 


(c) with effect on and from the 
18th June 1967, for item 47 and the 
entries relating thereto, the following 
shall be deemed to have been substitut- 
ed, namely: 


“a7 Lubricating oils (not Do 7 
otherwise provided for in 
this Act), quenching oils 
and greases. 

47-A All kinds of mine- Do 7”. 


ral oils (other than those 
falling under item 47 and 
not otherwise provided for 
in this Act) including fur- 
nace oil. 


Tt would thus appear that according to 
the amendment the ‘sales tax would be 
payable during the period from April 
1, 1964 to November 30, 1965 on items © 
mentioned in entries 47 and 47-A at 
the rate of 6 per cent. The rate for the 
period from December 1, 1969 to June 
17, 1967 has been fixed at 6 1/2 per 
cent and with effect from June 18, 
1967 the rate has been fixed at 7 per 
cent. Section 4 of the amending Act 
is the validating section and reads as 
under: 


“4 Validation, — Notwithstanding 
anything contained in any judgment, 
decree or order of any court or other 
authority, all taxes levied or collected 
or purporting to have been levied of 
collected under the principal Act on 
the sale of the goods specified in item 
47-A of the First Schedule to the prin- 
cipal Act as amended by this Act for 
the period commencing on _ the. lst 
April 1964 and ending with the date of 
the publication of this Act in the_Fort 
St. George Gazette shall for all pur- 
poses be deemed to be, and to have 
always been validly levied or collected 
in accordance with law as if S. 2 had 
been- in force at all material times 
when such tax was levied or collected 
and accordingly, 





(a) ‘all acts, proceedings or things 
done or taken by any authority, offi- 
cer or person in connection with the 
levy or collection of such tax shall, 
for all purposes, be deemed to be and 
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to have always been done or taken in 
accordance with law; 


(b) no suit or other proceeding 
shall be maintained or continued in 
any court for the refund of any tax 
So paid; 


(c) no court shall enforce any 
decree or order directing the refund 
of any tax so paid.” 


4. The appellants, who. are 
dealers in mineral oils including fur- 
nace oils, filed writ petitions in the High 
: Court to challenge the validity of the 
amending Act. It was contended on 
their behalf that retrospective imposi- 
tion of a single point tax on furnace 
oil and other non-lubricating oils for 
the period prior to January 5, 1968 
was illegal inasmuch as it violated 
articles 14 and 19 of the Constitution. 
This contention of the appellants was 
repelled by the High Court and their 
writ petitions, as mentioned earlier, 
were dismissed, | 


. 5. Mr. Setalvad in appeal be- 
fore us has assailed the validity of 
the provisions of sections 2 and 4 of 
the amending Act on the ground that 
the retrospective operation of those 
provisions is violative of article 19 (1) 
(g) of the Constitution inasmuch as it 
constitutes unreasonable restriction on 
the right of the appellants to carry on 
their trade and business. As against 
that, Mr. Desai on behalf of the res- 
pondents contends that there has been 
no unreasonable restriction on the 
exercise of the right of the appellants 
and the impugned provisions cannot be 
struck down on the ground that the 
legislature has given retrospective 
operation to those provisions. In our 
opinion, the contention of Mr. Desai 
is well founded. 


6. | We may at the outset state 
that though the legislature can passa 
law and make its provisions retrospec- 
tive, it would be relevant to consider 
the effect of the said retrospective 
operation of the law both in respect of 
the legislative competence of the legis- 
lature and the reasonableness of the 
restriction imposed by it. It would thus 
be open to a party affected by the pro- 
visions of an Act to contend that the 
retrospective operation of the Act so 
completely alters the character of the 
tax imposed by it as to take it out- 
‘ side the limits of the entry which gives 
the legislature competence to enact the 


A. I, E. 


‘aw or it may be open fo the party. 
70 contend in the alternative that the 
~estrictions imposed by the Act are so 
unreasonable that they should be 


struck down on the ground that they. 


contravene the fundamental rights 


. granted under article 19 (1) (f) and (g) 


of the Constitution. At the same time, 
we have to bear in mind that the legis-« 
lative power conferred on the appropri- 
ate legislatures to enact laws in’ res- 
pect of topics covered by the several 
entries in the three lists can be exer- 
cised both prospectively and retros~ 
pectively. Where the legislature can 
make a valid law, it may provide not 
cnly for the prospective operation of 
the material provisions of the said 
law, it can also provide for the retros- 
pective operation of the said provi- 
sions. The legislative power, in addi- 
tion, includes the subsidiary or auxi- 
liary power tc validate laws which 
have been found to be invalid. If a 
law passed by a legislature is struck 
cown by the court as being invalid for 
cne infirrnity or another, it would be 
Competent to the appropriate legisla- 
ture to cure the said infirmity and pass 
a validating law so as to make the 
provisions of the said earlier law effec- 
tive from the date when it was passed 
see Rai Ramkrishna v. State of Bihar, 
(1964) 1 SCR 897=(AIR 1963 SC 1667).) 


7. In the light of what has b 
Stated above, we can find no legal in- 
firmity in the provisions of the amend- 
ing Act. As a result of the amendmen 
made by Madras Act 7 of 1964 in entry 
47 of the First Schedule to the princi- 
pal Act, sales tax, it appears, was in- 
tended to be levied on all kinds of 
mineral oils. The Madras High Court, 
however, took the view in the case of 
(2968) 21 STC 227 (Mad) (supra) that 
the words “all kinds of mineral. oils” 
took colour from the words which pre- 
ceded and followed them and, as such, 
the mineral oils mentioned in the en- 
try had a limited meaning, namely, 
mineral oils which were lubricants. En: 
try 47 was, therefore, held not to in- 
c_ude furnace oil which was a non- 
lubricant mineral oil. It was with a 
view to get over the defect of that deci- 
sion and to prevent the refund of sales 
tax already realised on the assumption 
that the words “all kinds of mineral 
o-ls” also covered mineral oils of non- 
lubricating nature that the amending 
Act was passed. It would be per- 
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tinent in this context to reproduce the 
Statement of Objects and Reasons ap- 
pended to the Madras General Sales 
nae (Third Amendment) Bill, 1967 as 
under: 


_ “In Tax Case Nos. 108 to 110 of 
1967 the Madras High Court held that 
the expression “all kirds of mineral 
pils (not otherwise provided for in this 
Act)” occurring in entry 47 of the First 
Schedule to the Madras General Sales 
Tax Act, 1959 (Madras Act 1 of 1959) 
as amended by the Madras General 
Sales Tax (Amendment). Act, 1964 
(Madras Act 7 of 1964) will cover only 
such of the mineral o:ls as are lubri- 
cants and not furnace oil, ete., which 
are not lubricants. It is, therefore, 
proposed to make a separate entry in 
the First Schedule to zhe Act so as to 
cover all kinds of mineral oils (other 
than those falling und2r entry 47 and 
not otherwise providec for in the Act) 
including furnace oil the rate being the 
same as for entry 47 and to validate 
the past levy and collection of tax in 
respect of all kinds cf mineral oils 
(other than lubricating oils, quenching 
Oils and greases) including furnace oil 
with effect from the ist April, 1964. 
Existing entry 47 is also proposed’ to 
be amended to cover only lubricating 
oils (not otherwise provided for in the 
Act), quenching oils ard greases.” 


8. It would tkus appear that 
the amending Act was intended to cure 
an infirmity as revealad by the judg- 
ment of the High Court and to validate 
the past levy and collection of tax in 
respect of all kinds of non-lubricating 
mineral oils, including furnace oils, 
with effect from Apr-J 1, 1964. The 
legislature for this purpose split the 
original entry 47 into two entries, 47 
and 47-A. The new entry 47 related 
to lubricating oils (noz otherwise pro- 
vided for in the Act), quenching oils 
and greases, while entry 47-A covered 
all kinds of mineral o-ls (other -than 
those falling under item 47 and not 
otherwise provided for in the Act) in- 
cluding furnace oil. The tax levied by 
‘lentry 47-A, in our opinion, was not a 
fresh tax. It - seems, as mentioned 
earlier, that the legisleture had intend- 
ted as a result of the change made in 
entry 47 by Act 7 of 1964 to levy tax 
on sale of mineral oils of all kinds, in- 
eluding non-lubricants. at the rate men- 
tioned in that entry. As the language 
used by the legislature in that entry 
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was found by the High Court to be not 
appropriate for levying tax on sale of 









mineral oils might be levied at the rate 
specified in entry 47 from April 1, 
1964 when Act 7 of 1964 came into 
force. It is axiomatic that the Govern- 
ment needs revenue to carry on the 


on the statute book in that connection 
are sometimes challenged by the tax 
payer in courts of law. The courts then 
scrutinise the legal provision to decide 
‘whether the levy of tax is legally valid 
or suffers from some infirmity. In case 
the court comes to the conclusion that 
the levy of tax is not valid as the legal 
provision enacted for this purpose does 
not warrant the levy of tax imposed 
because of some defect in phraseology 
or other infirmity, the legislature 
quite often passes an amending and 
validating Act. The object of such an 
enactment is to remove and rectify the 
defect in phraseology or lacuna of other 
nature and also to validate the proceed-| - 
ings, including realisation of tax, which 
have taken place in pursuance of the 
earlier enactment which has been 
found by the Court to be vitiated by 
an infirmity. Such an amending and 
validating Act in the very nature of 
things has a retrospective operation. 
Its aim istoeffectuate and carry out 
the object for which the earlier prin-|. 
cipal Act had been enacted. Such an 
amending and validating Act to make 
"small repairs” is a permissible mode 


in 73 Harvard Law Review 
p. 705: 


"Tt is necessary that the legislature 
should be able to cure inadvertent de- 
fects in statutes or their administration 
by making what has been aptly called 
‘small repairs’. Moreover, the indivi- 
dual who claims that a vested right 
has arisen from the defect is seeking a 
windfall since had the legislature’s or 
administrator’s action had the effect it- 
was intended to and could have had, 
no such right would have arisen. Thus, 
the interest in the retroactive curing 
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of such a defect in the administration 
of government outweighs the indivi- 
dual’s interest in benefiting from the 
defect.....The Court has been extremely 
reluctant to override the legislative 
judgment as to the necessity for re- 
trospective taxation, not only because 
of the paramount governmental interest 
in obtaining adequate revenues, but 
also because taxes are not in the nature 


of a penalty or a contractual obligation. 


-but rather a means of apportioning the 
costs of government among those who 
benefit from it.” a. 


The above passage was quoted with 
approval by the Constitution Bench of 


this Court in the case of Assistant. 


Commr. of Urban Land Tax v. The 
Buckingham & Carnatic Co. Ltd. (1970) 
1 SCR 268=(AIR 1970 SC 169). 


The period from April 1 
1965 during: 


9. 
1964 to. September 13, 
which the sales tax authorities charged 


multipoint tax on sale of furnace oil. 


at the rate of 2 per cent was, in our 
opinion, very short and did- not give 


rise to some kind of vested right. in 


favour of the appellants. It may well 
‘ be that the matter had not ‘till then 
been examined .by the higher authori- 
ties. It was only when the Board . of 
Revenue was moved that the opinion 
was expressed by the Board as per 
-= resolution dated August 28, 1965 that 
entry 47 covered furnace oil. 


10. In the case of Rai Ram- 
‘krishna (1964) 1 SCR 897 = (AIR 
1963 SC 1667) (supra) this Court 
dealt with the validity of Bihar Taxa- 


‘tion on Passengers and Goods (Carried. 


by Public Service Motor Vehicles) Act, 
1961 in the following circumstances. 
The Bihar Legislature passed the Bihar 


Finance Act, 1950 on March 30, 1950. ° 


That Act levied a‘tax on passengers 
and goods carried by public service 
motor vehicles in Bihar. The appellants 
challenged the validity of the Act and 
its provisions were struck down by this 
Court. The respondent then issued the 
Bihar Ordinance on August 1, 1961. By 
that Ordinance, the provisions of the 
Act of 1950 which had been struck down 
by this Court were validated 
brought into force retrospectively from 
the date when the earlier Act purported 
- to come into force. Later on, the pro- 
visions of the said Ordinance were in- 
corporated in the Bihar Taxation on 
Passengers and Goods (Carried by Pu- 
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blic Service Motor Vehicles) Act, 1961; 
As a result of the retrospective opera- 
tion of the Act of 1961, . its. material 
provisions: were deemed to have come 
Into force from April 1, 1950. The vali- 
dity of the Act of 1961 was challenged 
on the ground that the retrospective 
operation of the provisions of the Act 


_ changed its character and took it out- 
-Side the legislative competence of the 


legislature. It was further argued that 
the retrospective operation was so un- 
reasonable that it could not bè saved 
under clauses (5) and (6) of-article 19. 
of the Constitution: Both, these conten-~ 
tions were repelled and it was. held 
that the test of the length of time 
covered by the retrospective operation 
could not by itself be treated as a deci= 
sive test.. - , l 


11. -In the case of Emari Chinna 


‘Krishna Moorthy v. State of Orissa, 


(1964) 7 SCR 185=(AIR 1964 SC 1581} 
this Court dealt with the validity of 
the Orissa Sales ` Tax Validation Act, 
1961: The petitioner in that case was a 
merchant carrying on business in 


. “bullion and specie” and gold and silver 


crnaments. He-was a registered deal- 
er under the Orissa Sales Tax -Act, 
1947. The petitioner claimed exemption 
from payment of sales tax in res~ 
pect of certain gold ornaments on the 

basis of a notification issued on J uly,. 
1, 1949 under Section 6 of that. Act. 
The sales tax authorities. disallowed ‘the 
Fetitioner’s claim who thereupon - filed 
writ petitions in the High Court. The 
High Court upheld the petitioner’s 


‘Claim and issued writs directing the 


Sales tax officer to allow the peti- 
toner’s claim for exemption. After the 
judgment of the High Court, the 
impugned Act was passed by the 
legislature, on August 1, 1961 and was 
published on September 18, 1961. Sees 
tion 2 of the impugned Act sought to 
put a meaning on the notification of 
July 1, 1949 and stated that the noti- 
fication shall always be deemed to have 
meant like. that. One of the contentions 
raised in that case was that the retros- 
pective operation of the impugned sec- 
tion should be struek down as unconsti- 
tutional because it imposed unreason- 
able restrictions on the petitioner’s fun- 


‘damental right under article 19 (1) (g).. 


Ihis contention did not find favour 
with this Court and it was observed 
that a legislation could not be struck 
down although the retrospective opera- 
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tion might operate harshly in some 
cases, es 

12. In the case of J. K. Jute 
Mills Co..Ltd. v. State of Uttar ?ra- 
desh, (1962) 2 SCR 1=(AIR 1961 SC 
1534) this Court referred to the ea-lier 
case of Union of India v. Madan Gopal 
Kabra, 1954 SCR 541=(AIR 1954 SC 
158) and held that the power to make 
retrospective legislation in cases relat- 
ing to tax on sale of goods was the 
same as in the case of income tax It 
was observed: 


“The power of a legislature to en- 
act a law with reference to a topic en- 
trusted to it, is, as already stated, un- 
qualified subject only to any limitzetion 
imposed. by the Conscitution. In the 
exercise of such a pcwer, it will be 
competent for the legislature to enect a 
law, which is either prospective or 
retrospective. In the Union of Inda v. 
Madan Gopal (supra) it was helc by 
this Court that the power to impose tax 
on income under entry 82 of List I in 
Schedule VII to the Constitution, tom- 
prehended the power tc impose inceme- 
tax with retrospective operation 2ven 
for a period prior to the Constitution. 
The position will be the same as 
regards laws imposing tax on sale of 
goods.” 


13. Mr. Setalvad has referred 
to the fact that. the appellants dic not 
realise the sales tax on the -sale -of 
furnace oil at the rate of 6 per cent 
during at least some part of the period 
for which retrospective operation had 
been given to the amending Act. It is 
contended that this fact should weigh 
with this Courtin striking down the 
provisions of the amending Act. There 
is, in our opinion, no force in this con- 
tention. The fact that a dealer is not 
in a position to pass on the sales tax 
to others does not affect the compe- 
tence of the legislature to enact a law 
imposing sales tax retrospectively be- 
cause that is a matter of legislative 
policy. A similar argument was ad- 
vanced in the case of M/s. J. K. Jute 
Mills Co. Ltd. (1962) 2 SCR 1=[AIR 
1961 SC 1534) (supra). and was re- 
pelled in the following words: 


tAnd then it is argued that a sales 
tax being an indirect tax, the celler 
who pays that tax has the right to pass 
it on to the consumer, that a law which 
imposes a sales tax long after the sales 
had taken place deprives him of that 
right, that retrospective operation is, in 
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consequence, an incident inconsistent 
with the true character of a sales tax 
law, and that the Validation Act is, 
therefore, not a law in respect of tax 
on the sale of goods, as recognised, and 
it is ultra vires entry 54. We see no 
force in this contention. It is no doubt 
true that a sales tax is, according to 
accepted notions, intended to be pass- 
ed on to the buyer, and provisions au- 
thorising and regulating the collection 
of sales tax by the seller from the pur- 
chaser.are a usual feature of sales tax 
legislation. But it is not an essential 
characteristic of a sales tax that the 
seller must have the right to pass it 
on to the consumer, nor is the power 
of the legislature to impose a tax on 
sales conditional on its making a pro- 
vision for sellers to collect the tax 
from the purchasers. Whether a law 
should be enacted, imposing a sales tax, . 
or validating the imposition of sales 
tax, when the seller is not in a posi- 
tion to pass it on to the consumer, is 
a matter of policy and does not affect 
the competence of the legislature. This 


. question is concluded by the decision of 


this Court in The Tata Iron & Steel Co. 
Ltd. v. State of Bihar, (1958) SCR 1355 
=(AIR 1958 SC 452). 


14. In the case of Jaora Sugar 
Mills (P) Ltd. v. State of Madhya Pra- 
desh, (1966) 1 SCR 523 = (AIR 
1966 SC 416) this Court dealt 
with the validity of S. 3 of the 
Sugar Cane Cess (Validation) Act, 1961 
(Central Act 38 of 1961). The said sec- 
tion concerned the levy of sugar cane 
cess and provided that ‘‘all.cesses im- 
posed, assessed or collected or pur- 
ported to have been imposed, as- 
sessed or collected under any State 
Act before the commencement of this 
Act, shall be deemed to have been 
validly imposed, assessed or collected 
in accordance with law as if the provi- 
sions of the said Act and of notifica- 
tions, orders and rules issued or made 
thereunder in so far as such provisions 
relate to the imposition, assessment and 
collection of such cess had been in- 
cluded in and formed part of the sec- 
tion and this section had been enforc- 
ed at all material times when such 
cess was Imposed, assesssed or callect-~ 
ed”. Earlier the State Act under which 
the sugar cane cess had been levied 
was found to be invalid on the ground 
of want of legislative competence to 
deal with topics covered by it. The 
attack on the validity of Section 3 of 
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that Act was repelled and it was held 
that the Parliament could, in exercise 
of its legislative competence, pass a 
law retrospectively validating the col- 
lections made under the State statutes. 
The present case is on a stronger foot- 
ing from the point of view of the res- 
pondents because we are dealing in 
this case with retrospective legislation 
made by the same legislature which 
had enacted the earlier law. We are, 
therefore, of the opinion that the im- 
pugned provisions are a valid piece of 
legislation and do not contravene Arti- 
cle 19 of the Constitution. 


15. The appeals consequently 
fail and are dismissed with costs. One 
hearing fee. l D S 
Appeals dismissed. 
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Ram Lal, Appellant v. Delhi Ad 


ministration, Respondent. 

Cr. Appeal No. 190 of 1970, D/- 5- 
9-1972. - 
Index Note — (A) Penal Code 
(1860), ` S. 302—Where , the evidence 
clearly discloses that two lathi blows 
' had been given on the head and - there 
is no evidence which of those two was 
given by the accused, the benefit of 
doubt must go to him. 


Brief Note — (A) Conviction of the 


accused under S. 302 I-P.C. set aside’ 


and altered to one. under S. 325 r/w 
. 34, Since in pursuance of the common 
intention he alone had given a blow 
with a lathi on the head which is vital 
part of the body he was not entitled to 
the same consideration as the others in 
the matter of sentence as the others 
had given blows on non-vital parts. 
(Para 8) 
Mr. Harjinder Singh, Advocate, for 
Appellant: M/s. H. R. Khanna and B. 
D. Sharma Advocates, for Respondent. 
The following Judgment of th 
Court was delivered by ' 
PALEKAR, J.:.— The _ appellant 
Ram Lal has been convicted by the 


*(Cr. Appeal No. 80-D of 1966, D/- 
19-3-1969—Delhi) . 


_IP/IP/F99/72/GDR 


Ram Lal v. Dehi Administration 


A.I. R 


Delhi High Ccurt for the murder of 
cne Har Lal under Section 302-IPG 
end sentenced to imprisonment for 
life. Special leave is limited to the 
question of the applicability of Sec- 
ton 302-IPC. 


2. Appellant Ram Lal along with 
three others, namely, Lekh Ram, Tek 
Chand and Mohar Singh were com- 
mitted to the court of Session on two 
ceparate charges. One charge was under 
Section 302 r/w S. 34 IPC for the al- 
leged murder of deceased Har Lal, and 
the other charge was under S. 325 r/w 
©. 34 IPC for voluntarily causing grie- 
vous hurt to one Budh Ram. One more 
charge was added in the court of Ses- 
son so far as Ram Lal is concerned. 
The Additional Sessions Judge noticed 
that the lathi blow which proved to be 
fatal was given by Ram Lal and hence 
= substantive charge under S. 302-IPC 
was. framed against the appellant. 


3. After trial, Mohar Singh was 
Ecquitted. The appellant Ram lal, 
Lekh Ram and Tek Chand were con- 
victed under Section 302 r/w 34 IPC 
end sentenced to undergo life imprison- 
ment for the murder of Har Lal. The 
Eppellant and Tek Chand were also 
convicted under Section 325 r/w Sec- 
fion 34 for the grievous injuries caused 
to Budh Ram and sentenced to 2 1/2 
years rigorous imprisonment. The sen- 
tences were made to run concurrently. 
In appeal to the High Court the appel- 
lant Ram Lal alone was convicted for 
the offence under Section 302-IPC for 
the murder of Har Lal whereas Tek 
Chand and Lekh Ram were convicted 
Im respect of that assault under Sec- 
tions 325 r/w 34. The sentence passed 
cn Tek Chand and Lekh Ram was re- 
ai to 2.1/2 years rigorous imprison- 
ment. 


4. _ The appellant Ram Lal has 
alone come to this court and we are 
concerned only with the question whe- 


` tàer the prosecution has been able to 


Erove on the facts as disclosed and ac- 
cepted by the High Court an offence 


. under Section 302-IPC against him. 


The High Court came to the conclu- 
S.on, so far as the attack on deceased 
Far Lal is concerned, that he was 
assaulted with lathis or sticks by the ` 
appellant, Tek Chand and Lekh Ram. 
It also came to the conclusion that their 
common intention was not to cause 
d2ath but only grievous hurt. On that 
finding the conviction of all the three 
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could have been only under 8. 325 r/w 
34. `The reason, however, why Ram 
Lal, the appellant, was convicted under 
S, 302-IPC was that the High Court 
held that though all three had the 


common intention of causing grievous. 


hurt, it was appellant Ram Lal who 
gave the blow on the head of the de- 
ceased with his lathi which proved 
fatal and hence the appellant was lia- 
ble to be convicted under S. 302-IPC. 
According to the High Court though 
Tek Chand and Lekh Ram had attack- 
edthe deceased they had not given any 
blow to the deceased on his head. 


5. The whole case seems to 
have proceeded on the assumption that 
only one below was given on the head 
and that was given by appellant Ram 
Lal. The Additional Sessions Judge 
while framing the additional charge 
against the appellant Zor the substan- 
tive offence under S. 302-IPC men- 
tioned that the evidence as recorded 
before the Committing Court disclosed 
that the appellant had given a fatal 
lathi stick blow on the head of Har 
Lal. The charge against him also as 
framed by him stated that the appel- 
lant had intentionally caused the death 
“by causing lathi blow” on the head 
of the deceased. The High Court also 
assumed that only one lathi blow was 
given on the head of the deceased and 
that blow proved fatal. Now all these 
assumptions are obviously not correct. 


6. Dr. Ved Vrat who had exa-~ 
mined the injuries on the person of 
the deceased has described the injuries 
as follows: 

1. Contused lacerated wound 1/2” 
x 1/2” bone deep, left side frontal 
region; bleeding present. 

9. Contused lacerated wound 2” x 
1/2” bone deep over vertex in mid 
line, Bleeding present. 

3. Deformity nose. 

4. Deformity left side forehead 
and left parietal region depressed frac- 
ture skull. 2 

ie The post-mortem examina- 
tion was performed sy Dr. Bishnu 
Kumar who noted 5 injuries—two out 
of which were definitely on the head. 
They are: l 

1. Stitched wound with irregular 
margins 1 C.M. on the back part of 
left frontal region about 2 C.M. to 
the left of mid line. Tissues under- 
neath were lacerated and depression in 
this area was present. 
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2. Stitched wound with irregular 
margin 2.5 C.M. with abrasions all 
round in an area of 3 C.M. on the ver- 
tex in mid line i.e. in the back part of 
parietal region. 

Dr. Bishnu Kumar further 
follows: ' 

“On opening head effusion of 
blood in scalp in whole of the frontal 
region on the both side and parietal 
and temporal region on left side was 
Depressed communited 
fracture involving left frontal and pari- 
etal bones was present. From three 
sides of this communited fracture, fis- 
sured fracture was going. On the right 
side this fracture was continuous with 
the separation of the suture which end- 
ed at the junction of middle and front 
fossa. On the front and _ fissure2 
fracture was traversing on the front 
fossa and joining the fracture com- 
ing from the middle fossa. Plenty 
of subdural haemorrhage covering 
whole of right cerobral hemisphere and 
subsrachnoid haemorrhage in plenty 
was present......... In my opinion death 
in this case was due to intracramial 
haemorrhage and fractured -skull con- 
sequent to head injury caused by some 
blunt object or surface.” 

(The above quotation is as printed in 
the paper book.) 

8. No attempt was made fto 
identify the internal injury with either 
or both the external injuries found on 
the head. It is quite possible on that - 
evidence to infer that only one of these 
two injuries may have been respon- 
sible for death or both. The difficulty 
then arises which was the injury 
caused by the appellant. The find- 
ing of the High Court was that 
the appellant Ram Lal had given only 
one blow with the stick on the head 
and not more than one. In that case it 
will be very difficult to say whether 
the blow given by him was the one 
which ultimately proved to be fatal. 
Mr. Khanna, appearing on behalf of 
the Delhi Administration, contended 
that since the High Court came to the 
definite conclusion that the other 
assailants had not given any blow on 
the head of the deceased it must he 
assumed that both these blows . had 
been given by Ram Lal, appellant. 
But that would be contrary to the 
finding of the High Court which has 
specifically come -to the conclusion that 
only one blow with the stick had been 
given by the appellant on the head of 
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the deceased. It was essential in this 
case, in order to bring home the offence 
of murder to the appellant, that the 
lathi blow given by him on the head 
had proved fatal. Since ` the - evidence 
clearly discloses that two lathi blows 
had been given on the head and there 
is no evidence which of these two was 


given by the appellant, the benefit of- 


doubt must. go to him, He may have 
given the fatal blow or he may have 
given the blow which did not prove 
fatal. In these circumstances, the ap- 
-|pellant’s conviction under S. 302-IPC 


was plainly incorrect. He and his com- ' 


panions had the common intention to 
cause grievous hurt and hence he can 
be convicted only under Section 325 
t/w Section 34. Since in pursuance of 
the common intention he had given a 
_|blow with a lathi on the head which 
is-a vital part of the body he is not 
entitled to the same consideration as 
the others in the matter of sentence 
because the others had given blows 


on non-vital parts. Therefore, we set’ 


aside the conviction under S. 302-IPC 


and convict the appellant under S. 325 - 


r/w 34 and sentence him to 5 years 
rigorous ‘imprisonment in respect of 
the offence committed with regard to 


deceased Har Lal. We do not interfere 


with the rest of of the order passed 
against him by the High Court, 


Order accordingly. ' 
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Hari Narain and others, Appellants 


v. Union of India and others, Respon- 
dents. l 


Civil Appeal No.. 1025 of 1967, D/- 
23-8-1972. l 


Index Note — Requisitioning and. 


Acquisition of Immoveable Property ` 


Act (1952) Ss. 8, 7—Property requisi- 
. tioned under Defence of India Act 1939 
is .requisitioned property within S. 8 
(3) (b)—Acquisition of property requi- 


sitioned—-Compensation — Award pur- . 


suant to provisions of S. 8 (3) (b) can- 
not be sustained as the provision was 
„bad in law. AIR 1968 SC 377, Foll. 

i (Paras 6, 7) 


LL a 
*(A.F.0.0. No. 198 of 1956, D/- 13-1- 
1961—Pat.) see ie $ | 
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Hari Narain v. Union of India (Ray J D 


A.LE. 
Cases Referred: Chronological Paras 
AIR 1968 SC 377=(1968) 1 SCR 

463, Union of India v. Kamlabai 

Harjivandas Parekh. 8 
~ Mr. Sarjoo Prasad Sr. Advocate 
(M/s. K.-K. Sinha, Ch. Nand Kishore 
Prasad. S.. K. Sinha. and B. B. Sinha 
Advocates with him), for Appellants; 
M/s. S. P. Nayar and B. D. Sharma, 
Advocates, for Respondent Nos. 1 and 2. 
. .. The Judgment of this Court was 
delivered by 7 

RAY, J.:— This appeal is by spe- 

cial leave from the judgment dated 13 
January, 1961 of the High Court at 
Patna dismissing the appeal filed by . 


‘the appellants against the award dated 


25 May, 1956 of the Arbitrator under 
the Requisitioning and Acquisition of 
Immovable Property Act, 1952 (herein- 


, after referred to as the 1952 Act). 


aes The appellants’ mother pur- 
chased the property known as “the 
Grove” ‘situate on Station Road at Patna 
on 18 September, 1944. The appellants’ 
mother thereafter made a trust deed in 
the year 1946 in respect of the pro- 
perty in favour of the appellants. 

3. The property was requisi- 
tioned by.'the Government of India 
with effect from 17 July, 1942 under 
Rule 75 (A) of the Defence of India 
Rules. The Government was in pos- 
Session of the property until the Gov- 
ernment decided to acquire the pro- 
perty in the year.1953. The Central 
Government gave notice under S. 7 of 


the 1952 Act to acquire the property. 
| The property was acquired in 1953. 


OA, The Government thereafter 
ozfered to the appellants a sum of 
Rs. 2,47,990/- as a valuation of the pro- 
perty acquired. The appellants claim- 
ed Rs. 18,00,000/- as the valuation. 


- Under. section 8 (1) of the 1952 Act 
the Government appointed the District 
Judge, Patna as the sole’ Arbitrator to 
determine the amount of compensation 
payable to the appellants in respect of - 
the property. The Arbitrator held that 
in view of the provisions contained in 
sections 23 and 24 of the 1952 Act the 
provisions of section 8 (3) (b) of the 
1952 Act would apply for determina- 


` tion of compensation payable for acqui- 


sition of the property. 


The appellants preferred an appeal 
against the award of the Arbitrator. 


. Section 11 of the 1952 Act provided for 


Such appeal. 


` 
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The High Court held that S..8 (3) 
(b) of the 1952 Act applied and upheld 
the award of. the Arbitrator.. i 


5: The question which falls for 


consideration in this eppeal is whether 
the compensation would be determined 
under. clause (a) or (b) of sub-sec. (3) 
_of Section 8 of the 1952 Act. The rele- 
vant provisions are set out hereunder: 


“8 (3)..The compensation payable 
for the acquisition of any property 
under section 7 shall be— - 


(a) the price which the requisition-. 
ed property would have fetched in the 
open’ market, if it hac remained in the 
same condition as it was at the time of 
requisitioning and been sold on 
date of acquisition, or 


(b) twice. the price which the 
requisitioned property ` would ‘. have 
fetched inthe open market if it had 
been sold on the date of. acquisition, 
whichever is less”. 


Counsel for the appellants ` raised 
these contentions. The Defence of India 
‘Act,: 1939 and: the Rules made, there- 
under ceased to .be. effective on 14 
February, 1946. There was no order of 
requisition ‘under the. 1952. Act: ` For 
the purpose of -determination of com- 
pensation of the..property: under the 
1952 Act the property. could:.at..best be 
held to be requisitioned :when ‘the .1952 
Act came into existerice: It -was ..er- 
roneous to treat the property ..to be 
requisitioned under the 1952 Act. 


6. The essence of the ` appel- 
fant’s contention is that the year of 
requisitiori should be 1952 when - the 
1952 Act.came into effect. This con- 
tention is unsound. The requisitioned 
Land (Continuance of Powers) Ordi- 
nance, 1946 (Ordinance No. XIX of 
1946) provided’ in: Section 3 thereof 
that “notwithstanding the expiration of 
the Defence of India Act; 1939-and the 
Rules made thereurder, all requisi- 
tioned lands shall .continue to be sub- 
fect to requisition until the expiry of 
this Ordinance. and the appropriate 
Government may use, or deal with any 
requisitioned land in such: manner as 
may appear to it to be expedient; pro- 


vided that the approrriate Government . 


may at any time release from requisi- 
tion any requisitioned land”. The pro- 
perty continued tobe in possession: ‘of 
the ‘Government under. orders of requi- 
sition dated 17 July, 1942.°. The pro- 
perty was not released- from requisi- 
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tion. -Tt is manifest : from Ordinance 
No. XIX of 1946 that the ‘property 
which was ‘requisitioned under the De- . 
fence of India Act : continued to be 
subject to requisition in spite of the 
expiry of the Defence of India Act. 


‘Thereafter the Requisitioned Land 
(Continuance of Powers) Act, 1947 came 
in place of Ordinance No. XIX of 1946. 
The Requisitioning and Acquisition of ` 
Immovable Property Ordinance 1952 
came. ihto effect on repeal of the 1947 
Act. Finally, the Requisitioning and 
Acquisition of Immovable Property 
Act, 1952 came into existence in place 
of ‘the, 1952 Ordinance. These. various 
provisions. and in particular Section 24 
(2) of the 1952 Act show that ‘the pró- 
perty became deemed to- be property 
requisitioned under Section 3 of the 
Act. Just as Ordinance No. XIX ‘of 1946 
continued. the acquisition of property, 
similarly: the subsequent provisions 
under the 1947 Act, the 1952 Ordinance 
and eventually the 1952. Act continued 
the requisition. 


- Tt. The power to acquire requisi- - 
tioned property is to be found in sec- 
tion 7 of the 1952 Act. In view ofthe 
fact that the property was subject to 
requisition the Government desired to 
acquire the property in the year 1953. 
The property was acquired on 11 Sep- 
tember, 1953 under the 1952 Act. The 
appellarits became entitled to compensa- 
tion under Section‘8 of the 1952 Act. The 
two clauses (a) and (b) of section 8 (3) 
of the 1952 Act provide the alternative 
methods for compensation for acquisi- 
tion of property. 


In'- Union of India. v. Kamla- 
bhai Harjiwandas Parekh, (1968) 1 SCR 
463 =. (AIR 1968 SC: 377) this Court 
held that the mode of determination of 
compensation prescribed in section 8 (3) 
(b) of the 1952 Act is arbitrary and 
bad. The result is that the award which © 
was made in the present’ case pursuant 
to the provisions. contained in S. 8 (3) 
(b) of the 1952 Act cannot be sustained. 
The appellants will therefore be en- 
titled to compensation in -.accordance 
with the provisions contained in S. 8 
(3). (b) of the.1952 Act. It may be 
stated that in 1968 by an amendment 
clause (b). of Section 8 (3) of the 1952 
Act was deleted. The 1968 Amendment 
has preserved. clause (a) of Section 8 
(3) of the 1952 Act by deleting cl. (a) 
and numbering it as sub-section (3) of 
section 8, ; , l 


` 
~ 
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. ~ Counsel on behalf of, the Govern- 
ment contended’ that though S. 8 (3). 


. (b) of the 1952 Act:was applied: by the 


Arbitrator, in substance the. Arbitrator: 
gave effect to the: provisions ‘of cl.. (a) 
of Section 8 (3) of the 1952 Act. The 
award does: not say so. ..On the con- 
trary, the award is. expressly made. 
under the provisions. of. Section 8 . (3). 
`- (b) of the 1952 Act. The contention of 


the Government therefore. fails;. ©. 


8.-- For these reasons, the judg- 


ment of the High Court which upheld 
the award of the Arbitrator is set aside.. 
The ‘Government. will have:to act in 


accordance.. with the. provisions con-. 


tained in. Section 8-for determining the 
compensation payable to the appellants.; 
If:the parties will-not-be able to reach. 


an agreement as to the-amount of com~ 


pensation the Central Government shall. 


appoint an. Arbitrator as contemplated: 
in Section 8 of the-1952 Act for. deter, 


_ mining the compensation payable; to the. 
appellants. -The appellants will.. be en~- 
titled to costs of this appeal: - .- ae 
foe. ot. 0. oa. Appeal allowed.. 
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8 wr. (VBI EAT) pa 
o. (From ILR (1971) Cut 986) - 

J. M. SHELAT, S. N. DWIVEDI; AND. 

“y Y V. CHANDRACHUD Ji.” 

< -Shri Baradakanta Mishra, . Appel-. 


lant v.. Shri Bhimsen Dixit; Respondent, . 


~ "= Criminal: Appeal No:- 312 of -1971,; 
D/- 29-9-1972. O ae een 

Index. : Note: — (A) Contempt of 
Courts Act '(1952),.S. 3—In contempt: of 
court: proceedings the absence of-a pre- 
cedent should not preclude an act þe- 
ing held to. be contempt merely. be- 
cause it is: novel or unusual provided 
it is comprehended ‘by. the. principles 
underlying ‘the: -law.of ‘contempt - of 
Court, `. CaP page: a Un 320 oka gl 
- ©. Brief Noté — (A)- THe absence of 
precedent should ‘however ' put ‘the 
court: on guard that -the. àrea -of con- 
‘tempt is not ‘being unduly `- expanded: 
The case is to be decided’ on principles 
and’-analogy.- ` _ |” (Para'10) 
Index ‘Note.— (B) Contempt ‘of 


Courts Act (1952) S. 1—A Subordinate 


Court or Triburial refusing to follow’ a 
High Court decision where’ a‘ petition 


earl sso aut atresia A EON 
JP/JP/F629/72/HGP D a 


_ Affitmed.” | 


ALR, 


for leave to appeal to Supreme Court 
against that High Court décision was: 
pending, held. amounts’ to ` deliberate 
disobedience and wilful disregard . of 
the High Court; and is contempt of 
Court. 07a ise Buta, e a 
' . Brief Note — (B) Where a. senior 
Judicial Officer with an experience’ of . 
23 years, when serving as ai Commis- 
Sicner of Hindu Religious. Endowments, ~ 
Orissa, refused to be bound by a decid-- 
ed case of Orissa High:Court on ground. 
that he had moved the Supreme Court 
against that High Court decision and 
as- such the matter was sub. judice, 
while, in fact, only a petition was pend- 
ing`in High Court for certificate to ‘ap-. 
peal to Supreme Court,’ the: judicial 
Officer was deliberately’ avoiding to 
follow the decision by. giving. wrong 
and illegitimate reasons and? his con- 
duct was clearly. mala fide and amount- 
ed to disobedience: and-.: disregard `of 
Ccurt by acting in opposition -to - ‘the 
authority, justice and dignity thereof 
ani thereby. bringing the administra- 
tian. of law into |. disrepute. ` 1963). .3 
SCR 338 Ref. ILR (1971). Cut. 986 
| <- -(@aras-11, 13, 15-16), 
Index. Note — (C). Constitution: of. 
India Art: -227—The Commissioner of 
Hindu .: Religious “`. Endowments ~:acts 
as a quasi: judicial. authority and 
is.subject tothe. superintendence of the - 


High Court 'of Orissa—Decisions: of that 


Hizh Court ‘are binding ‘on him—(X- 
Ref: Orissa’ Hindu ‘Religious « Endow~ 
ments Act (2 of 1952), S. 7). (K-Refs 


Pr2cedents), . (Para 14} 


Cases’. Referred: | Chronological Paras. 
AIR’ 1970 Orissa 141 =ILR 1970 
(ut 54,’Bhramarbar Santra v. 
State of Orissa ~” `< °3,.6, 7,,13 
ATR 1962 SC..1893=(1963) 3 SCR | 
`- 338, East India Commercial Co... `- 
_ utd. Calcutta v. The Collector. g 
„DË Customs Calcutta `. -15-16 
: “Mr. C. K. Daphtary, Senior Advo- 
cate, (M/s. A. K. Verma ' and, B. P. 
Singh, Advocates with him) for Appel- 
larit; Mr. Lal Narayan. Sinha, Solicitor 
General of India : (Mr, U. P. ‘Singh, 


Ačvocate with. him) ‘for, Respondent 


Nc.. 2. . oe 3 . totes et . z 
-The- following Judgment of the 


Court was -delivered by . «. Ge A a 

DWIVEDI, J.:— THe-appellant'is a 
member of the Superior Judicial Ser- 
vice of the State of Orissa. He was at 
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one time officiating és’ ‘District Judge. 
At the relevant time he-was ‘function- 
ing as Commissioner of Hindu. Religi- 
ous Endowments, Orissa: The office of 
the Commissioner is created by. ‘the 
rae Hindu Rebena e mene 


l 2. In village eee there 
are two- deities. The Additional. Assis- 
tant Commissioner of Hindu Religious 
Endowments. took action under S. 27 of 
the said act for appointing .an. interim 
trustee of the deities. The person . in- 
charge ofthe deities made an objection 
under S. 41 of.the.said Act. that the 
Act did not apply as the deities were 
consecrated under a private. endow- 
‘ment .made by him. The Additional 
Assistant Commissioner. rejected the 


objection: by his order dated July 26, < 


1967. Without making any inquiry 
under .S. 41,.he held that prima facie 
there was a public erdowment. He did 
not appoint the objector as. a_ trustee 
‘of the deities. The objector filed. a revi- 
sion under S. 9 of the said Act- before 
the appellant. 


3; During the period intervening 
between the rejectior. of the objection 
‘by the Addl. Assistant Commissioner 
and the filing of the revision by: the 
objector, the identical issue was: -raised 
before the Orissa High Court in Bhra- 
marbar Santra v. Stete of Orissa, ILR 
1970 Cut 54, = (AIR 1970 Orissa 141). 
In that case the High Court held that 
the Asstt..Commissimmer cannot, : ap- 
point an inferim trustee’ under S. 27 
of the said: Act. until ne has held an in- 
quiry under S. 41 ard: hds found that 
there was no hereditary trustee of ‘the 
religious - institution. 


4. “At the hearing of ‘the revi- 
ston, the aforesaid cecision was cited 
before the appellant ‘by the applicant. 
After hearing the parties, the appellant 
made the. fo lowing order: 


cS RT „Itis said on “behalf of ‘the 
petitioner ‘that he. has filed a petition 
under Section 41 of the Act. ..But.no 
evidence is produced. .to. that .. effect, 
‘thereby disclosing that.. their plea . Is 
humbug. The next argument is that 
the. -learned Assistent. Commissioner 
‘should have first- decided that the in- 
„stitution has no hereditary trustee... The 
Assistant Commissioner : impliedly 
done sO. +, 


-2 The: next araudi that without 
a final declaration. as- to the nature of 
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the institution, ` no: appointment under — 


Section 27 can be made, does not seem 


to ‘be correct. The decision in the High 
Court: on’ Bantala case would not’ be 
applicable-to . this -instanee, Further 
against the order, -we have moved the 
Supreme ‘Court and as such, the mat- 
ter can be: safely deemed ‘to be sub 
judice. - 


“ °3°'Tn’ order to ‘establish that the 
petitioner is the hereditary trustee, he 
has to ‘file an application under S. 41 
of the Act. No doubt the court can ini- 
tiate’ such a proceeding, but we should 
not do it where the institution ‘appears 
to be safely a ‘public one, - in- Pras: in- 
stance, a Siva temple.” l 


5.. The ree “filed a writ 
petition in the High Court against this 
order. The Division Bench, on hearing 
the applicant, issued notice for con- 
tempt of the High Court to the appel- 
lant. The High Court took exception to 
the following sentence occurring ‘at the 
end of paragraph 2 in his order: “Fur- 
ther, against the order we have moved 
the Supreme Court; and as such, the 
matter can be oa deemed ' to be 
sub judice.” | 


6. +. The appellant appeared be- 
fore the High Court in response to the 
notice, According to him the apparent- 
ly objectionable sentence.in his’ order 
“was not at all the basis for (his) deci- 
sion.” He said that the revision was 
dismissed by him after distinguishing 
the case before him’from the facts: of 
Bhramabar: Santra, ILR. (1970) Cut 54 
=(AIR 1970 Orissa.141). He further 
pleaded “that ‘under the Constitution 
the decisions of the Supreme Court are 
law of. the land...So, I bona fide, was 
of the opinion that ‘when a matter is 
under .appeal, or otherwise before the 
Supreme Court, the point of law,..be- 
comes Sub judice and only a decision 
of the Supreme Court in the matter, 
would. be binding on the. Subordinate 
Court”. It was also pleaded that the 
proceeding before him was a. admin- 
istrative .. „proceeding - and. that the. act 
of not- following the decision of the | 
High Court- in such a proceeding, ' ‘may. 
not amount to contempt of court.”. — 


7. The ‘High Court did not: ac- 
cept ‘his- pleas in justification. It was 
held- that the’- “appellant. “refused - to 
follow’ the decision in BhHramarbar 
Santra, ILR (1970). Cut 54=(AIR 1970 


Orissa: 141). ‘The sa a further 


held- that.. D a k 


M fides of-the contemner 
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“We-do not find any trace of bona 
in the order 
datėd: 19-1-1970.......... The :- contemner 
is a senior judicial officer who has:al+ 
ready put in 23 years of service; -hav~ 
ing been recruited as a- Munsif he. has 
now risen to the rank of District Judge. 
We regret to find that though.he has 
functioned as a judicial officer.. for 
‘about 23 years. he has. not been able 
to pick up the approach- and - ‘attitude 
of a judicial officer and. has- actuated 
by the bias so often manifested in 
actions of the executive today. “while 
` disposing. of a- judicial. proceeding | and 
when found fault with „has come. up 
with the stand that he. was-.acting ad- 
ministratively. i 


8. After. examining. the matter. 


further, the. High Court said: * 


- “The conduct . of the . contan 
far from being bona fide ds clearly a 
mala-fide. one and he 
avoided to. follow the. decision. ‘of this 
Court by advancing grounds . -which 
were most -inappropriate.”. On that 
view of the matter the High. Court 
found him. guilty of contempt. of Court 
and admonished him in open. Court and 
directed him to. pay Rs. 300i, as costs 
of: the proceedings, l 


‘9. Shri- Daphtari,. ee for 
ihe: appellant,. rightly did: not.seek to 
support the justificatory. pleas. ... His 
argument now: is that the. appellant is 
not guilty of contempt of Court, for 
the «sentence in the .appellant’s order, 


found objectionable by the High Court,’ 


neither interferes :with the administra- 


tion ‘of. NEUES nor: the mea 


Court. - n bog - 


10: °° - Shri Daphtary a as Well as 
the Solicitor -Géneral appearing for the 
State ` have stated before us ‘that there 
is‘no decided: case either in support: of 
or against . the. argument. But: the ab- 
sence ‘of a-precedent should: not: pre 
clude an act being held to be contempt 


merely: because it is novel or unusual. 


provided’ it is comprehended~ -by the 
principles underlying“ the ‘law of con- 
tempt of Court. The absence of ‘prece- 
dent should however put: ‘the. court: on 
guard that the area of contempt is not 


being- unduly. expanded (vide 17.Cor-. 


pus Juris: Secundum 21): :. The, present 
case then ¿is to be decided. on principles 
ang analogy. nay 
“io 3 Caio of: Court Is: dis 
abadienee to the court, by acting.. 


opposition to the authority, justice and 


B: Mishra v. B. Dixit: (Dwivedi J.) 


intentionally 


decision ‘by giving ‘wrong and- ilegiti- 


A.I. R. 
dignity. thereof. Tt- ‘signifies a wilful 


disregard or disobedience of the court's 
order; it also signifies such conduct as 


. tends: -to ‘bring the authority of -the 


court and the „administration: of law 
irto . disrepute. ‘(vide 17 Corpus Jüris 
Secundum pages 5 and 6; Contempt by 
Etward N. Dangel (1939) Edn. page 14, 
Oswalg’s Contempt `of~ ‘Court -(1910) 
Ear. ‘pages, 5 and 6.) - - 

12. Tt is a ecrntonplace that 


where the superior courts’ ‘order stay- 


ing proceedings. is disobeyed ‘by: the in- 
ferior court to whom ‘it is addressed, 


_the ‘latter’ court commits contempt ` of 


ecurt; -for it acts in‘ disobedience to- the 
acthority. of the former court. The ‘act 
of ‘disobedience is calculated to ünder- 
mine public respect ‘for the superior 
ccurt and jeopardise: the preservation 
of law and order. Thé appellant’s case 
is to be examined: in the light of the 
foregoing principles and: analogy. 


> 13. ° The remark in the cae 
Tant’s order found objectionable by the 
H-gh Court is this: “Further, against 
tha order we have moved the Supreme 
Court, and as such the matter can be 
safely deemed -to be ‘sub judice.” It may 
be observed that on the.date of. the 
order nothing ‘was -pending in the 
Supreme .Court only a petition was 
pending:in the High Court for a certi- 
ficate to appeal to the Supreme Court 


‘from the decision in Bhramarbar San- 


tra, ILR.1970 Cut .54=(AIR 1970 Orissa 
141). The appellant has thus. .made 
wrong: statement of fact. Secondly, the 
us2 of the personal prondun “We” -is 
also significant.. It. indicates: that the 
appellant idéntified himself as a liti- 
fant -in<«the case. and: did not observe 
due detachment and decorum’ as‘a 
quasi-judicial authority. Lastly, we 
agree with the High Court that it is not 


possible to believe that the appellant 


could have entertained the view that as 
soon’ as a petition’ for certificate’ to ap- 
peal to the Supreme Court was filed in 
the High Court against its decision, the 








binding . -character of ‘the decision 
; disappeared. He ‘has. had:23 years’ 
Judicial . experience -and . he <coul 


scercely entertain that belief. We agree 
with the High ' Court ‘that’ the’ appel- 
Tart : deliberately. avoided to: follow ‘its 


mete. reasons and ‘that his conduct: was 


“chearly mala fide”. - a STS 


sti-ution, the High Court is. vested with 


14. Under Art. 227 of the Cone 
the- power of superintendence.:over a 
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courts and tribunals in the State. Act- 
ing as a quasi judicial authority under 
the Orissa Hindu Rel:gious Endow- 
iments Act, the -appellant. was subject 
to the superintendence. “of. me: High 
Court. 

Accordingly. the dson: of the 
High: Court were .binding .on him.. 
He could not get away-from them by 
adducing factually wrong and. illegiti- 
mate: reasons. In East India Commer- 
cial Co, Ltd.. Calcutta -v.., The’ Collector 
of Customs, Calcutta, (1 963), 3 SCR 338 
= , (AIR 1962 SC. 1893), Subba Rao’ J. 
observed: i 


i “The Division: Bench of the High 
Court- held -that a contravention of-a 


condition imposed’ by a licence issued . 


under the Act is not an offence under 
S.:.5 of the Act. This: raises the ques- 
tion -whether an administrative::tribu- 
nal can.ignore the.law declared by the 
highest Court in the State and initiate 
proceedings, in direct violation - of 
the law so declared. -Under ` Art:'215, 
every: High Court shall-be a court of 
record. and.shall‘have ‘all the powers of 
such a-court.including the powér to 
punish: for: contempt of itself. Under 
Art. 226, it has a plerary:: power -to 
issue orders - ‘or writs’ for -the enforce- 


ment: of the.fundamenzal’ rights ‘and . 


for any other purpose ‘to any person -or 
authority including: in appropriate 
cases any Government, within-its terri- 
torial “jurisdiction. Under Aft: 227 it 
has. jurisdiction over all. courts and 
tribunals.throughout tne territories in 
relation -to which it exercises jurisdic- 
tion:.It would be anomalous to suggest 
that. a: tribunal over which’ the . High 
Court has: superintendénce can ignore 
the law declared -by.tnat court and 
Start proceedings. in direct: violation. of 
it.. If:a. tribunal:: can - do” so, all:the 
Subordinate courts can ` equally do so, 
for there is no. specific provision, just 
like in. the.case of ‘Supreme Court, 
making: ‘the law declared -by the -High 
Court .binding on ‘subordinate. courts. It 
is implicit: in the power. of supervision 
conferred on-a superior ‘tribunal - that 
all the: tribunals subject to its supervi- 
sion should.. conform <o,the law laid 
down by it.: Such obedzence would also 
be conducive totheir: smooth working; 
otherwise there .would be- confusion in 
the administration of law and respeçt 
for law would- irrẹtrivably suffer.” ) 

:15-16. . : The-conduzt of the appel- 
lant. in- not following the previous deci- 
sion of: ‘the High Court is calculated to 
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analogy of the inferior court’s disobe- 


following the law-laid down. 
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create’ confusion in the administration 
of law. It will undermine respect for! 
law laid down by .the High Court:. and 
impair the .constitutional ‘authority of 
the High Court. :His: conduct is there- 
fore comprehended by the principles 
underlying the law of.contempt. The 

















diencé to the specific order of a supe- 
rior court also suggests: ‘that his conduct 
falls within. the purview of the law of 
contempt. Just as the disobedience to 
a specific order of the. Court under- 
mines the authority, and dignity.of the 
court in a particular case, similarly: any 
deliberate and mala fide conduct of not 
in the 
previous decision undermines the con- 
stitutional authority and respect of the 
High Court. Indeed, while the former 
conduct has repercussions on an indi- 
vidual case and on a'limited number of 
persons, ‘the latter conduct’ has a much 
wider and more disastrous ‘impact.’ It is 
calculated notonly “to undermine the 
constitutional authority and respect’ of 
the High Court generally, ‘but -is also 
likely to subvert the ‘Rule of law: and 
engender harassing uncertainty and 
contusion in the administration: of law. 

- 17. Our view .that.a deliberate 


aaa mala fide conduct of not following 


the binding: precedent - of- the : High 
Court:is contumacious:.does -not ‘unduly 
enlarge the domain of contempt: .It 
would -not. stifle a bona fide-act of dis- 
tinguishing. the binding precedent,.even 
though it may turn out to be mistaken. 
18.': As a result of the foregoing 
discussion: ‘we. think - that the High 
Court has rightly found ‘the - appellant 
guilty of contempt. “80 we dismiss the 
appeal. - 
ne _ Appeal dismissed 
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. Index Note:— L-T. Act (1922) Sec- 
‘fion 23-A. (1)—Calculation ‘of ‘undistri- 
buted balance of total income for pur- 
pose of levy of super tax—Object -and 


, Scope of the provision indicated. 


ig b 
{ 


Brief Note—As the company “can 
only declare dividends in general meet- 
ing from-the profits earned by. it, and 
wihien that is déclared and paid the 
‘{ncome-Tax Officer ‘though for the non- 
fulfilment of the conditions prescribed 
in the section may seek to’ re-open ° it 
he cannot make an assessment in cases 
where the dividend has actually been 
. declared. and paid before the date : of 
“Ris order: * : (Para: 2) 
Cases | Referred: Chronological Paras 
: (1966) 59 ITR, 466=(1965) 1 1 ITJ. 
760. (Cal);. ‘Moore ` Avenue Pro- IE 
_ perties Private Ltd. v.C. I. J ae ae | 
Mr. V. S. Desai, Sr: Advocate, (M/s. 
P.. L. Juneja, R:N. Sachthey. and. 5. P. 


‘ Nayar,-: Advocates, . -with . him), - . for 
Appellant; Mr. M. .C. :-Setalwad, Sr. 
‘Advocate, (M/s..S. Roy *Chouwdhary 


“and G. S. Chatterjee,. AAVOEAIES vin 


him), for- Respondent. . 


The. following- J udgment of the 


Court was: delivered: by- 
J. AGANMOHAN REDDY, J.:— This 


pines is ‘by. certificate: and: though - no. 


reasons have: been. given for the :grant 


. of it, the learned. advocate for the res- 


pondent :does. not contest that aques- 
tion of ‘law ‘does ‘arise and. has not ob- 
jected -to :the. certificate. .: The: question 
tħat. was ‘referred: to the High Court 
by the Tribunal under S..66 (1):of the 
Indian Income-tax..Act, - .1922, (herein- 
after. called ‘the ,‘Act’); is as follows: + 

'. “Whether, on. the: facts ‘anid in the 
circumstances of the case, the Tribunal 
was right in: holding that in the mat- 
ter of calculation of undistributed ba- 


Tance of the total income of an assessee’ 
for the purpose of levy. of super-tax in. 


terms of S. 23-A (1)-of the Income-tax 
Act, 1922. the Income-tax Officer 
should have:-taken- into" consideration 
dividend: declared by. the company after 
the period: of 12 months immediately 


following the. expiry. of . the. previous : 


years .releyant to the. assessment years 
1958-59 and.1959-60 . but. before- ‘the 


date on which the orders’ under S. 93-A 


(1) had: beèn made by’ the ‘Incéme-tax 
Officer? _ 


The * High , Court has _answered: that. 


question in the affirmative: and- against 


the department following . the, rea=, 


soning which was obiter- in: the 


meetings held on December 17, 


levied by the’ local. authority ` ete: 


AI R. 
case of Moore Avenue. Properties ‘Pri-- 


vate. 5 V. © L T., 1968) 59 ITR 466: 
(Cal). © 


2 The: beipondcat is a private 

company ‘to which `it'is' not disputed,. 

sub-s. (1) of S. 23-A would be attract- Í 
ed if it fulfilled the ‘conditions ‘prescri- 
bed: therein. The assessment relating 
to which the Income-tax Officer sought 
to exercise: his jurisdiction under: that 
section’ was. for the. years 1958-59 and 
1959-60: for which: the accounting: year 
ended.on 30th June. 1957 and“30th- June 
1958 respectively. The order of the 
Income-tax Officer was dated October 
31, 1961: The- contention: of the’ .appel- 
Jant Is..that the company had - declared 


` the dividends after the 12: months fol- 


lowing :the ‘accounting ‘year and hence 


She Income-tax. Officer. had, with . the 
‘previous sanction of the Inspecting As- 
Sistant Commissioner; validly. subjected 


the company to super-tax in.terms of 
the latter: part of S::23-A (1). On behalf 
of the respondent it was submitted that 
once .dividends: were declared _ before ` 


‘an order is.made under this section no 


sSuper-tax can be-levied in ‘respect. of 
those dividends: This ‘submission was re- 
jected by the- Income-tax Officer who 
sought ‘to assess the respondent by: in- 
cluding- Rs. 15,000. and Rs. 90,000/~-de- 
clared as dividends ‘at. the general - 
1959 
and. May. 26, 1960 in respect.of- the rele= 
vant ‘assessment: years.. An. appeal'’:to 
the Appellate Assistant Commissioner 
was- unsuccessful. ::The Tribunal .how= 
ever on; a reading of the relevant- parts 


of the section: came to: the: conclusion 


that in computing the undistributed :ba- 
lance: of::the. total’ income not only the 
income-tax and 'super-tax.payable by 
the.company but also. any -other tax. 
are 
to. be deducted but also “dividends. 
actually distributed, if any” which are 
the words: used ‘in: the latter.-part ` of 
S..238-A (1).- It-was-also of the view 
that: no '-time -limit :was .applicable..in 
taking.:into account the: actual distri- 
bution ‘of. dividends in passing an order 
under’ :S.. -33-A *(1)“by ‘the Income“tax. 
Officer: as- such’ it. directed. that the 
sums’. of “Rs. 15,000: and--90,000/- were 
to-be:taken into account in‘arriving at 
the: -undistributed: balance:.6f the total . 


_ inéome of the respondent company for 


the purpose of -levy of: super-tax: . Be- 
fore ‘Gonsidering the contention’:on be- 
half of the revenue “it will: be necessary 
to examine the’ terms: of the section and 
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the object for which it. was enacted. 
Section 23-A (1) after it was re-cast' by 
the Finance Act of 1955 is as follows:: 


“Where the Income-tax Officer is 
Satisfied that in respect of any previ- 
ous, year the profits ard gains distri- 
buted as dividends by any company 
within the twelve montas immediately 


following the expiry of that previous’ 


year are less than the statutory percen- 
tage of the- total income of the com- 


pany of that previous: year as reduced 


by — 

(a). the amount of income-tax. and 
super-tax payable by. the company in 
respect of.its total income, but exclud- 
ing the amount of any super tax pay- 
able under. this section: . 


(b) the amount of any other _ tax 
` levied under.any law for the time be- 
ing in force on the company. -by. the 
Government or by a local authority in 
excess of the amount,.if any, which has 
been allowed: in compuzing | ine ‘total 
income; and . 


(c) in the case of a banidng com- 


pany, the amount actually. transferred: 


to a reserve fund under S. 17 of the 
Banking Companies :Act, 1949: 


the Income-tax Officer shall, unless he 
is satisfied that, having regard to the 
losses incurred by the company in ear- 
lier years or to the smallness of the 
profits made in the previous year, the 
payment of a dividend or a larger divi- 
dend-than that declared would be un- 
reasonable,’ make an order in writing 
that the company. shall, apart from the 
Sum determined as payeble by iton the 
basis of the assessment under S. 23, 
be liable to pay-super-tax at the rate 
of fifty per cent in the:case of a com- 
pany whose business consists wholly or 
mainly. in the dealing in or holding of 


investments, and at the rate.of thirty- 


seven per cent in the case of any other 
company on the undistributed . balance 


of the total income of. the previous 


year, that is to say,:on the total.amount 
as reduced by’ the ‘amounts, if any, 
referred to in clause (a), clause (b) or 
clause -(c) and the- dividends. actually 
distributed, if any. Me 

This.provision is procecural- and applies 
only to companies in which the public 
are: not substantially -interested. It 
seems to have. been enacted with a view 
to ‘deter private companies which do 
not distribute. more than 60% of their 
assessable income -on fain of exposing 
therm. .to the drastic .consequences: of 


I.-T. Commr.,.W. B. v. A. R. 


fo: 
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subjecting their undistributed balance 
of the net income to additional super- 
tax, . The object of the section is to 
prevent the’ shareholders:in adopting 
a device to avoid payment of super- 
tax inasmuch as the rates of super-tax 
for the companies being lower’ there 
may be a temptation to get the com- 
pany to accumulate’ profits‘ and capi- 
talise them such as for instance to 
to issue bonus shares which were not 
assessable as income in the hands of 
the shareholders. It is to avoid these 
artifices and: force such companies -to 
declare the minimum statutory divi- 
dends, -though in-the light of the: chan- 
ged definition of ‘dividend’ under S. 2 
(6A) profits may attract tax even when 
they reach the shareholder in capita- 
lised forms, where they are distributed 
to them. on liquidation from accumu- 
lated: profits over the ‘years they will 
be chargeable as dividends. In -cases 
where the’ provisidns have not been 
complied with, the Income-tax Officer 


‘with the previous approval ‘and consent 


of the Inspecting Assistant Commis- 
sioner will get jurisdiction to make 
an order if-at the.time of the’ passing 
of the order it is found that the com- 
pany -has not distributed by: way of]. 
dividends within twelve months im- 
mediately following the accounting year 
less than the statutory percentage of 
its total income of the accounting: year 
as reduced by the amount of taxes pay- 
able by -the company and in the case 
of banking companies the amount act- 
ually carried to a reserve fund under 
a statutory ..compulsion. Though the 
Income-tax Officer has jurisdiction to 
pass an order under ‘sub-s, (1) he has 
to make a- regular assessment on the 
company under S. 23 which he cannot 
do if in fact a dividend had been de- 
clared before the making of that order, 
as otherwise -the company’s undistri- 
buted balance which is assessed by the 
Income-tax Officer would exceed its 
commercial - profits. .. ‘There. is alsoa 
likelihood’ of double taxation because 
not only ‘the ‘company is charged with 
super-tax for not distributing ‘the divi- 
dends, but also it will be assessed on 
the. dividends it ‘has “in “fact distributed 
to income-tax and once again on super- 
tax. - ‘Such a’ result was not intended. 
As the conipany can ‘only declare divi- 
dends. in- general- meeting from the 
profits earned by it, and when that is 
declared and paid the Income-tax Offi- 
cer though for the non-fulfilment of 
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the conditions prescribed in the section 
may seek to: re-open it he cannot make 


an assessment in cases where the divi- 
dend thas actually. been: declared -and 


paid before the date of his order-. In this 


view, we think the’ High Court was 
right in answering. the question in the. 
affirmative. The appeal is accordingly: 


| dismissed ‘with costs. 
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=.. (V 59 C 476). 
“. (From: Punjab `&' Haryana)* 
TA N.: GROVER, M. H. BEG AND,’ 
- - & Ko MUKHERJEA, dJe t Pe 


"e "Shri B.. D> Gupta, Appellant. S 


State of Haryana, Respondent. 


Civil Appeal No. 2129 of 1969, DF 


| i8- -§-1972, 


Index Nite — Punjab Civil - Ser- - 


vices Rules - (Vol. 1 part 1) Rule 7.3-— 


Order under—If order affects- employee: 


financially, it must. be. passed after. 
objective consideration and assessment 
of all relevant facts. and-after. giving 
him full opportunity to make out.. his 
case — (X-Ref: Fundamental. Rules 
R. 54)—L.P-A. 6 of 1969, D/- 13-1- 1969 
(Punj) —. Reversed; AIR: 1968 ‘SC 240 
- Foll; C. A. Nos. 1561 and 1562 of 1966, 
D/- 6- -10+ 1967 (SQ), Distinguished... 
(Para 16) 
oses TE Chronological Paras 
AIR 1968 SC’ .240=(1968) 1 SCR: :- 
* 355, M. Gopala ‘Krishna Naidu `> 
y. State of Madhya Pradesh. ae ae 


(1967) Civil Aupeal Nos. 1561 & 
1562 of 1966, D/- 6-10-1967= ~ 
' 1972 Serv LR 44 (SC), State of . 
~ Assam vV: Raghava Rajagopala: 


L 
t 


r. „chari . 17, 18. 


` Mr. B. Sen, Sr. Advocate: (Mr. G. D: 
Gupta Advocate, with: him); ` for’ 'ApŽ 
pellant; M/s. V.. C. Mahajan and R. N: 
Sachthey Adyocates,. for “Respondent. - 

The following J udgment of the 
Cotirt was. delivered by | 

MUKHERJEA, J.— 
on. special leave is from ‘an order -of 


the Division Bench of the Punjab and 


Haryana. High ‘Court dismissing sum- 
marily an appeal directed. against a 


i *(L. P. A: No. 6 of 1969,- D/- 13- 1-1969 
*— Punj & Har) o 


IP/JP/F413/72/BNP_ 


A 


"Appeal dismissed. 


-18, 15; 16 


This, appeal 


A- I. R. 
judgment and order of a Single Judge 
of that Court.by which a petition of 
she appellant. under Art. 226 of the 
Constitution of:India was: dismissed- 
The -matter arises in connection with a 
disciplinary proceeding under the Pun- 
jab Civil Services (Punishment and Ap- 
Deal) Rules, 1952,- which had a very 
ehequered. career. i 

2.. Fora proper. appreciation of 
tħe points raised i in this.case it is neces- 
sary to. set out some of the - salient 
facts. The appellant joined the Punjab 
Irrigation Department- as a temporary 
Engineer in 1939 and in course of time 


becarne an Executive Engineer. in that’ 


department. In December, 1954 he was 
arrested in 
under Sec. 5 (2) of ‘the Prevention of 
Corruption Act which had been’ regis- 
fered against one K- R..Sharma, Super- 
intending Engineer,’ with whom: the ap- 
pellant had been working as a Personal 
Assistant. The appellant was, however, 
enlarged on bail About -the same time 
the appellant was suspended -with 
effect from 13 December 1954 and cer- 
tain .departmental proceedings’ were 
started against him. In November, 1956 
the appellant was.served with'a charge- 
sheet under Rule 7.2 of. the...Punjab 
Civil Services (Punishment and... .Ap- 
peal) Rules, 1952. .There were two .dis- 
tinct charges made against. the. appel- 
lant which will, for the sake ‘of con- 
venience, be: described hereinafter as. 


Charge No. 1 (a). and Charge No. +1 (b). ` 


Both the charges were based on. al- 


legations that. the. appellant had a 
_- illegal gratification.. > 


- Weare not concerned for the pur- 


roses of this appeal with the details of 
the..charges. On:18 December 1956.the 
appellant. -submitted a-reply .“to ` the 
charge-shéet to which he added certain 
supplementary. replies. between:. May 
and July, 1957. Government, it appears, 
appointed an Enquiry Officer as late as 
October, 1957. On 18v. February +1958 
tae appellant was reverted . from the 
tost of. Executive-.Engineer. (under sus- 
tension) to'that:of an Assistant: En- 
gineer (under suspension). In May,. 1958 
Government decided to defer the en- 


quiry:-in: respect of. Charge 1 (b) until 
there.. was a decision ...in regard -.to- 


Charge 1:(a). In October, 1958 the En- 
quiry Officer submitted to Government 
a report in .respect of ` Charge 1. (a) 
which exonerated’ the appellant .com- 
pletely. -The Government :then -waited 


© for another six months ‘before appoint- 


connection’ with a case’ 
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ing another Enquiry Oficer to: conduct 
the enquiry in- regard to Charge 1 (b). 
The appellant, it appears, asked Gov- 
ernment. on more. than.one occasion. to 
supply him- with a copy of the.report 
of the first. Enquiry Officer in. respect 
of-Charge:1 (a). Goverrment, however, 
declined to supply any .copy. In De- 
cember, ‘1960 the- criminal case- which 
had been started against the appellant 
in 1954 ended in discharge of the ap- 
pellant.-On 19° April:1951 the :appellant 
was: dismissed from s2rvice on the 
basis of a report.of the second Enquiry 
Officer regarding Charge 1 (b). This 
order of dismissal was, Aowever, quash- 
ed- in March, 1963 by the. High .Court 
of Punjab and Haryana. The- appellant 
was, thereafter,- reinstated. and forth- 
with placed. under another order of 
suspension in May,. 1953. A third En- 


quiry . Officer. was- appointed. simulta-. 


oo for a fresh enquiry into Charge 


1 (b). In February,. 1965 the appellant - 


got. a decree in aveivil suit by which 
he was allowed to recover the balance 
of his pay. and allowances for the period 
of. suspension and -for quashing . the 
order of reversion.: :- 

Between. 1963 and 1965 the P 
lant made various. ati tempts ` through 
what was apparently a high-powered 
board called the Establishment Board 
to bring about a closure of. the enquiry 
proceedings initiated against him. Noth- 
ing happened: until .15 December 1965 
when, once again. Government appoint- 
ed-a new. Enquiry. Officer. to replace 
the earlier officer. wko had been ap- 
pointed in February, 1965. In January, 
1966 the appellant was reinstated as 
Executive. .Engineer and in October, 
the same year, the entire enquiry 
' against the appellant was withdrawn. 
One would have thought that this would 
be the end of the unusually: protracted 
proceedings. against the appellant. 
the contrary, however, on 26 . October 
11966 Government served a fresh “Show 
Cause notice” on th=. appellant by 
which the appellant- was told -that his 
explanation. of 18 Dezember 1956 in 
reply to the charges and allegations 
levelled against him had been found 
unsatisfactory by Government and that 
Government pEobosen: to censure his 
conduct. l 


3. Tnmediatel- upon eceli of 
the said “Show Cause ‘notice’ the ap- 
pellant asked for a copy of the state- 
ment made by one S: D. Khanna, Sub- 
Divisional Officer under Sec. 164 of: the 
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Code of Criminal Procedure. The ap- 
pellant justified his.demand for a-copy 
of .S. D. Khanna’s: statement by refer- 
ence to two facts. First, Charge No. 1 
(b) related ‘to an alleged demand by the 


appellant for illegal gratificationin the 


presence of S. D. Khanna and he was, 
therefore, entitled to have a copy of 
the statements made-by S. D. Khanna 
before the’ police and the magistrate. 
Secondly, the appellant pointed out, 
under the orders ofthe High Court he 
Was expecting acopy of Khanna’s state- 
ment to be supplied:to him: on 27 Octo- — 
ber 1966. He did not, however, receive 
a copy because the Government with- 
drew .the chargesheet against him on 
18 October 1966:- If, therefore, by -a 
fresh “Show Cause Notice” the appel- 
lant was called upon to vindicate his 
earlier reply to the, chargesheet, he ` 
was, he claimed, entitled to. a copy of 
the-statement of S. D. Khanna. On 24 
November 1966, however, Secretary to 
the Government of Haryana turned 
down the appellant’s' request for a copy 
of Khanna’s statement. Thereafter, on 
16 December 1966 the appellant sub- 
mitted a reply. to the “Show Cause 
notice”. 


a. On- 27 Febuary 1967. the 
Goverment passed..an. order imposing 
the penalty of censure on the appellant. 
The substantive part of the order, is 
in the following. terms: _ 


"Your éxplanation has been duly 
considered and the same has been found 
to be unsatisfactory. The Governor of 
Haryana is accordingly. pleased to 
order that the penalty of censure be 
imposed on you. “Your conduct i is, ere, 
fore, censured.” -. 


On the same day another order’ was 
communicated to the appellant by 
which the Governor of Haryana had 
directed that. under Rule 7.3 (3) of the 
Punjab Civil Services Rules, Vol. il 
Part I, the appellant . should not. be 
allowed anything ‘more than what had 
already been paid to him as subsistence 
allowance during. the period of: his sus- 
pension from 31 May 1963 to 6 Janu- 
ary 1966. The order included. abo a 
direction that the. entire period of ab- 
sence from duty of the appellant on ac- 
count of suspension from 31 May 1963 
to 6 January 1966 .was to be treated as 
a. period spent on ayy for all other 
purposes: l 

5. ran J une, : ` 1967 the appellant 
was meen a notice. of ‘compulsory 
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_c+ 2. Before the -proposed punishment 
-S ‘inflicted, you are given an -opportu~ _ 


retirement which “was “subsequently 
withdrawn. In’ October,: 1968, however, 
the appellant -was’ compulsorily retired. 
In.the “meantime, ‘however, in Novem- 
ber, 1967 the appellant had: filed `a writ 
petition in. the High Court of. Punjab 
and Haryana challenging the validity 
of the two orders' dated 27 February 
1967—one inflicting on him the puni- 
shment of censure'and the other: with- 
holding from him his usual pay and 
allowances ‘beyond what -had been ‘paid 
. to him as-subsistence: allowance during: 
the period of suspension.’ The writ 
pétition was’ dismissed -by a Single 
Judge of the High Court on 6 Novem: 
ber 1968. The: appellant: then went ‘on 
appeal ‘before a Division ‘Bench of: the 


High’ Court. The- appeal was, however, 


dismissed 'in limine. -Upon being:refused 
a certificaté’-for appeal to:this Court; 
the’ appellant. asked: for-‘special: leave 
1969." 

Z. 6... Only two. contentions were 
raised. on behalf of the appellant be- 
fore us.. First, it was . contended _ that 
the. appellant did. not get a reasonable 
opportunity to reply” 'to‘‘the hov 
Cause notice” dated, 26 October; 1966 
on: the basisiof which he~ had . ‘been 
censured by the Government ‘inasmuch 
as the notice was*too vague ‘to: enable 
him to give an effective teply, Second- 
ly, it was contended «that the order of 
27 February: 1967 which.withheld from 
the appellant any payment-in excess of 
‘the subsistence allowance he had drawn 
during the period of his: suspension was 
liable to be struck.down. on the ground 
that it had. been passed without giving 
him any opportunity to make a repre- 
sentation against it. We shall now deal 
with these’ contentions one. by one. `: 


“4 eee The “appellant’s ‘complaint 
about the “Show Cause notice’: of- 26 


i t - e 


October 1966 is one that has to be’ac+ 
cepted as substantial. For a proper ap- 
preciation of the appellant’s. contention; 
the ." Memorandum.“ containing: the 
“Show Cause notice” may be set’ out in 
extenso. It was inthe following terms: 

_ “Your explanation:.dated the - 18th 
December,“ 1956, in reply to-the state- 
ments of’charges and: allegations: has 
been considered and found to be ` un- 
satisfactory. _The’ President of India; 
after taking a lIenient-view,' has tenta= 
tively decided to censure your ‘conduct 
and also-to place:a copy «thereof on 
your personal file... © Boe ad 


t 
Ir 


‘which was granted to him:on’3 October 


“Show | 


A:I. R. 


nity of making representation . 'againsů 
the: action. proposed’ to: be taken. . Any 
representation which you make in:this 
connection will be > considered before 
taking the proposed-action. Such repre- 
sentation, if any; should. be: made ` in 
writing:and ‘submitted.’so as. to.- reach 
me not-later than the 7th day from the 
receipt of this communication: by you. 
In case no reply is received :within: the 
eforesaid period. it will be ‘presumed 
that you have no explanation to offer. 

_ 8. : «The only ground on which 
the “Government proposed - -to censure 
the’ appellant-is the fact that the appel= 
lant’s explanation: dated -18 December 
1956 in reply’ 46° the statement of 
charges and allegations ‘had “been found 
unsatisfactory by ‘Government.. By the 


PA r 


-€xpression -"Charg'es and “allegations” 


12 this’ “Show: Cause notice”, reference 
Cbviously is to the létter of 22 October 
1956.: That.-letter, it’ will be remem- 
Eeréd, contains two chargés, ~ namely, 
Charge-1 -{(ä) and Charge T (b). -The ap- 
Fellant’s explanation: of 18 December 
1956 which is said to “have: been’ found 
unsatisfactory’ byGovernment: was a 
reply not only to'Charge 1 (a) but also 
to Charge. I (b). Of these: two: charges’ 
So'far as-Charge 1-(a) is: concerned: the 
appellant ‘had been’ completely éxone 
rated in-October, 1958:-There is riothing, 

wever, in the “Show Cause notice” 
0£'26 October -1966°to ‘indicate: clearly 
that the dissatisfaction ‘of Government 
with the appellant’s reply of 18 De- 
cember -1956 had -nothing to’ do’ with 
Charge 1 (a). Thé “Show Cause notice’ 
merely states- irr vague general “terms 
that: the appellant’s ‘reply to the char- 


ges. and -allegations was unsatisfactory. . ` 


Even if we were to’. asstime, though 
there is no‘ reasonablé. ground for ‘this 
assumption,’ that Governtnent did -nog 
have in mind the contents of Charge 1 
(a) while serving : ‘this’: “Show ‘Cause 
notice”, there is nothing in the “Show 
Cause. noticé” to ‘give - any ‘indication 
that the particular allegations regard- 


ing. which the ‘appellant had failed. -‘to. 


furnish a’ satisfactory explanation were 
referable- only ‘to’ -Charge ‘1° (b). “The 


 hotice-is vague on other’ grounds as 


well, As one reads the first paragraph 
of the notice, the questions that at once 


aszail: one’s mind are many: In what -` 


way was the explanation of- the appel- 
lant unsatisfactory? Which part of :the 


appellant’s .explanation was.so unsatis-~ 
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factory? On what: materials did the 
Government think: that the appellant's 
explanation was unsatisfactory-:' It is 
Eo our mind essential for a.“Show Cause 
notice” to indicate the precise. scope of 
the notice and also -to - indicate the 
points on which the officer. concerned 
is expected to give a reply. We have 
no manner of doubt. that the “Show 
Cause notice”. in the instant case did 
not give the appellant any real oppor- 
tunity to defend ‘himself against the 
complaint that his previous explana- 
tion of 18. December 1956, had . been 
unsatisfactory. The appellant did not, 
therefore, get any. chance at all to show 
that he did not‘ deserve a, censure upon 
Dis conduct. ` i an 


9. We were told that since the 
appellant was. aware of the charge and 
also aware of the reply he had given 
fo. the charges made against him, . it 
was enough “for Government to tell 
him that his answer. was unsatisfactory. 
Tt was argued that since the “Show 
Cause notice” really p2inted this out 
and mentioned that the very lenient 
sentence of censure upon the appellant’s 
conduct was going to b= imposed, there 
was nothing further that’ Government 
could be expected to do in this . case. 
We have. no.-hesitation in rejecting this 
contention’ miade out, cn’ behalf of the 
State. It is manifestly clear ` that the 
“Show Cause notice’ was too vague to 
permit the appellant to deal with it 
effectively and that, consequently the 
order of censure passed on him is bad 
and liable to’ be struck down... ~ 

10. We now come.: to- the 
second contention ‘raised on: behalf. of 
the appellant that the order passed -by 
*he Governor of Haryana which direct- 
ed the withholding from, the appellant 
any payment in excess~.of the subsis- 
tence allowance he had already receiv- 
ed during the period of -his suspension 
between 31 May 196é ¡and 6, January 
1966 was bad in- so far as the. appellant 
fad not been. given a prior opportunity 
to make a representation against such 
order.. `osi 0 + SS ere 
“* $4.0 ‘The. relevant. order was 
passed under Rule 7.5 of the Punjab 
Civil ‘Services Rules, (Vol. I, Part I) 
which is in the following terms: 

- 7,3- (1) When a Government. ser- 
ant, who has been dismissed, removed, 
or suspended; is: reinstated, the autho- 
rity competent to: order “the reinstate- 


B. D.: Gupta v: State of 


(Prs. 8-13] S. C. 2475 


ment shall consider and make a speci- 
fic order: ` ne 
. (a) regarding. the: pay arid. allow- 
ances to be paid to` the Government 
servant for the period of his absence 
from duty; and 

_(b) whether or not the said period 
shall: be treated as a period spent on 
duty. - - p 

(2) Where the authority mentioned 
in Sub-rule (1) is of opinion that the 
Government servarit has~ been fully 
exonérated or, in the case of suspen- 
sion, that it was ‘wholly unjustified; 
the Government servant shall be given 
the full pay and allowances to’ which 
he would have been ‘entitled, had he 
not been dismissed; removed or sus- 
pended, as the case may be. | i 
`` (3) In other cases, the Govern- 
ment servant shall be given such pro- 
portion of such pay and allowances as 
such competent authority may pres- 
eribe: =. ao l 

Provided that the payment of al- 


Haryana 


Towances under clause (2) or clause (3) 
shall be subject to all other. conditions 
urider which such: allowances are ad- 
missible. > =- _ ee ee 
(4) In a :case falling under clause 
(2).the period of absence from ` duty 
shal] be treated as a period spent on 
duty for all purposes.. ; ‘2 
: (5) In a case falling under cl. (3) 
the period of absence from duty shall 
not. be treated’ as a: period spent on 
duty, unless such competent authority 
specifically directs that it shall be’ so 
treated for any specified purpose: ` 
Provided that if the Government 
servant so desires, such authority may 
direct that the périod ‘of absence from 
duty shall be converted into leave of 
any kind due. and admissible to ` the 
Government servant.” : ` -~ 
12. -Tt is clear that before pass- 
ing an order under Rule 7.3 | the au- 
thority.concerned has ,to form. an opi- 
nion-as to whether the “Government 
servant has been fully exonerated and, 
also, whether, in: the case of suspen- 
sion, the order.of suspension. was whol- 
ly unjustified. dee. ni ag 
L- 13.°,.:- It-was .urged on behalf of 
the appellant that before the authority 
formed such- an. opinion, it- was incum- 
bent upon it to afford him .an opportu- 
nity::to :make suitable representations 
in this behalf. Reliance -was ‘placed up- 
on the Judgment of this.Court in M. 
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Gopala. Krishna Naidu v. State -of 
Madhya Pradesh, (1968) 1 SCR 355 = 

(AIR 1968 SC-240). The appellant in 
that case -had been exonerated. of the 
charges framed against Aim in a‘de- 
partmental enquiry. Government held, 
however, : that. the appellant’s: suspen- 
sion and the; departmental enquiry.. in- 
stituted against him “were not wholly 
unjustified”. The .relevant order, after 
reinstating the appellant with - effect 
from the date.of:the order and .direct- 
ing the appellant’s, retirement from, the. 
same date on. the ground that. he had 
already ` attained the age of superan- 
nuation. contained. :a further. direction 
that the entire period of- the appellant’s 
absence, from duty should. be treated as 


a “period spent on. duty under Funda- 


mental-Rule 54 (5) for. the purpose of 
pension only, but that “he should not 
. be allowed any pay beyond what he 
had “actually received or were allowed 


to him by way of ‘subsistence allow-, 


ance during the period of his suspen- 
sion”. The appellant- in that casé’ con- 
tended that-his case really carne under 
- Fundamental Rule 54 (2) ‘and: not under 
Fundamental Rule 54 (5). and that ‘the 
Government should have granted him 


an opportunity to- be» heard before. 


deciding as to the. rule which applied 


to his-case: -It-was contended on’ behalf: 


of the Government that the order 
regarding allowances was'a mere: con- 
sequential order and in passing such an 
order it was not necessary to give a 
hearing to the. party affected’ by the 
order. ‘This Court, however, ‘held that 
an order passed under. - - Fundamental 
Rule 54 is. not always a consequential 


order or.a mere.continuation of the de- . 


partmental proceeding taken against 
the employee. Since consideration 
under Fundamental Rule. 54. depends on 
facts and circumstances in ‘their entire- 
ty and since the order may result in 
pecuniary loss ‘to the ‘Government ser- 
vant, consideration under the ' Rule 
‘must be held to be an ‘objective rather 
than a ‘subjective function”. Shelat, J. 


who delivered the-! judgment | of the 


Court went on to’ observe “The very 
nature of the function implies the duty 
to act judicially. In such a-case if an 
opportunity: to show causé’ against the 
action proposed ‘is not afforded,..as ad- 
mittedly it’ was not done-in the present 
case,’ the order‘is liable to ` be. struck 
down as-invalid on the ground that ‘it 
is. one in ‘breach--of the principles ° bs 
natural -justice’’;.. -~ -o= it 


{Prs..13-16]::. B. D. Gupta v. State of Haryana: 
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-- 14. . We: have. no. doubt:in our. 
minds:that in this.case also justice and 
fair play demand::that the Government 
should have’ given the appellant a rea- 
sonable opportunity to show cause why 
an’ order affecting his pay and. emolu- 
ge to his ae baa should Dote be . 
made 


15. The decision in. M. ‘Gopala 
Krishna Naidw’ s case, (1968) 1 ` SCR 355 
= (AIR 1968 SC 240). ‘had: been ‘cited 
before the High Court. The High Court, 


however, sought ‘to. distinguish , that 


case fromthe instant ‘ease on facts. The 
High’ Court Held that since in |M. 
Gopala Krishna Naidu’s case, (1968). 1 
SCR 355=(AIR 1968 SC 240) the pro- 
ceedings had been dropped and the 
officer concerned reinstated, he never 
got an opportunity to` show to the ap- 
pointing | authority that. his ` ‘suspension 
had ‘been unjustified and that he was 


entitled’ to. full. pay.. and — allowan= -= 


ces, while in the instant: case the ap- 
pellant has already, according to ‘the 
High Court, received all: reasonable 
cpportunity to show cause against the 
punishment that has been meted ouf 
against him. With. respect, we äđo not 
think that there is any real’. difference 


In substance between the facts of the 


instant case, and those’ in M. Gopala 
Krishna ` Naidu’s case; _ (1968) 1 SCR 
355 = (ATR™ 1968 © ‘SC 240). The. ap- 
pellant. in. the - instant ` case did nof 
really get an opportunity to. defend 
Fimself. against Charge /1 (b). It will 
ke remembered that in ‘this case also 
tne Government abandoned the pro- 
ceedings against the appellant’ with 
regard: to’ Charge+1 (b). Had the pro- 
c2edings ‘beén ‘completed; it is not al- 
together impossible that the appellant 
would: have been ‘exonerated .also of 
that charge just-as he had been exone- 


„rated -of: Charge-1-(a) earlier. To that 


extent the appellant did not get . any 
opportunity -to -show -that ‘the. suspen- 
sion order against’ him had- been -un- 
justified-and that he’ was, therefore, en- 
titled to full pay and.allowances. From 
this point*of view there’is really no 
difference between the instant case and 
the case of M. Gopala Krishna Naidu, 
(1968) - 1 SCR: 355= (AIR 1968 SÇ 240). 


i 16. Besides; “the real ` -Fatio in 
M. Gopala Krishna Naidu’s ‘case, (1968) 
1 SCR .355=(AIR -1968 SC: 240) was 
that if an` order. affects the remployee 
financially, it-must.be:passed after an 


objective consideration and: assessment 
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of ‘all relevant facts and circumstan:2zes 
and after giving the person concerred 
full opportunity to make out his own 
ease about that order. In the instant 
case the-order unquestionably is - cne 
that.seriously prejudices the appellant. 
We would further like to add that -he 
fact that even the order of punishment 
was made without giving the appellant 
a real opportunity to make. an . effec- 
tive representation agaiast it maes 
the second order affecting his pay end 
allowances still more vulnerable. 

17%. Mr. Mahajan appearing for 
the State sought to rely in this coni=c- 
tion upon an. unreported. decision of 
this Court in the State of Assar Vv. 
Raghava Rajagopalachari, C.A. Hos. 
1561 & 1562 of 1966, D/-- 6-10-1267 
(SC), That case was“a case deaHng 
with Fundamental Rule :54 which 
is more or less similar tc-Rule 7.30f the 
Punjab Civil Services , Rules, urder 
which this second order of 27 February 
1987 had been passed by the Governor. 
The relevant portion of Fundamental 
Rule 54:is in the following terms: 

“F, R. 54. When the suspensior of 
a Government servant is held to kave 
been unjustifiable or not wholly iusti- 
fiable; or, Co s 
When a Government s2fvant who’ has 
been dismissed, removed .or susperded 
is reinstated; — l =: 
the révising or appellate authority nay 
grant to him for the p2riod of His ab- 
sence from duty —. Po TE 
< (a) if he is honourably acquirted, 
the- full pay to which he would have 
been entitled if.he hac not been dis- 
missed, removed or suspended and. by 
‘an order to be separately recorded, any 
allowance of which he was in receipt 
prior to his dismissal, removal or sus- 
‘pension; or ” oo 
| (b) if otherwise such proportion of 
such pay and allowances as the revis- 
ing or appellate authority may pres- 
eribe. a ae 
Tn a case falling under clause (a)- the 
period of absence from duty will ‘be 
treated as‘ a‘ period spent on duty. In 


a case falling under clause (b), it will 


not be treated as a period spent on duty > 


unless the revising or appellate artho- 
rity. so directs.” — =; P 
18. ` This Court held that c- (b) 
of the Fundamental Rule 54 would .be 
_ applicable in all cases where the offi- 
cer concerned is not honourably acquit- 
ted. Since in that case the Government 
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servant had clearly. not been fully ex- 
onerated of the charges levelled against 
him, it was open to Government to 
decide what period of absence from 
duty during the period of suspension 
should be treated as period spent on 
duty and, also, what proportion of pay 
and allowances should be given to him. 
This decision cannot apply. to the in- 
stant case for the simple reason that 
Government, by withdrawing the pro+ 
ceedings initiated against the appellant 
in respect.of Charge-1 (b), made it im- 
possible for the appellant to get him- 
self fully exonerated. Since the appel- 
lant had been exonerated of Charge 1 
(a) and since Charge 1 (b) was with- 
drawn, it is impossible for Govern- 
ment to proceed on the’ basis~as if the 
appellant has not been fully exorierat- 
ed cr tò assume that the order of 
suspension was one’. which’ was not 
wholly. wrijustified. In that view of the 
matter we do-not think that-the case 
of C.A. Nos. 1561 & 1562 of 1966, D/- 
6-10-1967 (SC). can, be of any. assist- | 
ance to the respondents: Boece z 


19.: Iw the result this ‘appeal 
succeeds, The judgmént and order of 
the High'-Court: are -set aside. The 
orders dated 27 February 1967 impugn- 
ed in the appellant’s ' ‘petition before 
the High Court are quashed. The ap- 
pellant will get the costs of this appeal 
as well as the’ costs incurred below. - 
} ' Appeal allowed. 
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A. N. GROVER AND G. K. 
|  MITTER, JJ. 

_-Bhola,.Shanker, Appellant v. The 
Dis:rict Land Acquisition Officer, Ali- 
garh and .others, Respondents. 
- Civil Appeal No. 35 of ‘1972, D/- 
12-4-1972. i Aa ae eee 

Index. Note — (A) Land Acquisition 
Act (1894), S. 9 (3) — Notice ‘to the 
interested persons—Claimant purchas- 
ing property subsequent. to notification 
under S. 4 — Purchaser not getting his 


name mutated — Notice under sub-sec- 
à N a 3 By 


“*(Spl, Appeal: No. 1070 of’ 1970, 
19-2-1971 — Al) > 


GP/HP/C670/72/MNT, 


Di 
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’ tion (1) affixed at a:prominent place in 


the locality — aaa norice to the 
aimant: ” (Para 1) 


“Index Note — w Land: Acquisition 
Act (1894), S. 23 — Determination `of 
compensation—Compensation | mot paid 
for: improvements by. claimant —-Plea 
must: be raised before appropriate aur 
thorities.— Cannot be raised. before 
Supreme Court. : (Para. 1) 


= “M/s. T L.. Garg na S. K. Bisaria, 
Advocates, for Appellant;. M/s... J.-P. 
Goyal and R.-A. Gupta, Advocates, for 
Respondent No, Alp ee ee eae 


“The ‘following J udemént, of. the 
Court was.:delivered by.. Te, she 


- y GROVER, J.:— The main ‘pointi in- 
volved. in this-appeal namely: the chal- 
lenge “to the. notifications: issued under 
Ss. 4 and'6of-the Land Acquisition Act 
have.been ‘disposed of by us in the con= 
nécted civil-appeal No.'34 of: 1972, and 
the decision therein will ‘govern > the 
decision 
only -other .contention..1s. the one. which 
“was raised.as the third argument bez 
fore the High Court. “According to the 
High Court the appellant ‘had admitted- 
ly purchased the plot in. dispute from 
Ram Sarup. -and Madan “Mohan in thé 
year 1951, Le. subsequent: to:-the: publi- 
cation: of the notification..inder . S..4 of 
the Act. : He took no steps to get his 
name nautated. When the time came for 


the issue of notice under S. 9 Ram 
still. 


Sarup and Madan Mohan were 
_Shown in theofficial papers as. the. te- 
nure holdérs.of the plot. in. ‘question 
and the individual notice required by 
S. 9 (3) was therefore: issued to them 
and not to the .petitioner -Bhola Shan- 
ker, the present appellant. The ` 
Court rightly observed ‘that for this it 
‘was the appellant who: himsélf “was to 
‘blame. Moreover, 


tion 9 ( 1) was affixed at prominent 
places in the locality and_..the. High 
Court was. not inclined to believe that 
the, petitioneér . ‘remained in ` ‘ignorance 
of: “the. land acquisition ` proceedings. 
‘Nothing has been brought to our notice 
which would persuade us not to accept 
the decision of the High Court‘on this 
point. -It has been urged-that-the - ap- 
pellant has put upa. house, and also a 
temple -as well as there i is a grove stand- 
' ing on the land and’ that ‘he ‘has’ 
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in this: -case -as:: well. The- 


High 


‘from the Courter | 
affidavit-filed in the: High Court it was’ 
clear that the public notice: under. Sec-' 


not . 


A.L R. 
been paid any part of the compensation 


money: These are matters which the) 
appellant ought to have agitated beforel. 


the appropriate authorities and-if: it 
is. open to him-he may still do so. But 
Wwe cannot entertain any argument or 
contention in respect of these’ poet in 
the. present appeal. - 


_.2. | The’ appeal. is dismissed but 
there will be no, order as to costs. 


Appeal di missed 


is 4 


AIR 1972 SUPREME COURT. 278 
= (V.59 C 478) ` a 
oo sirom: Allahabad)* ” Sea” of 
T. M. SHELAT, S.. N. DWIVEDI AND 

- Y. V. CHANDRACHUD,;, JJ. 

“ Bharat Singh, Appellant v. State 
of U. P.,  Respóndent, ae 

Criminal: Appeal | No. 242 of 1969, 

D/- 15-9- 1972: a8 

Indéx Note — (A) Evidence, Act 


(1872), S. 9—īdentification, parade — 
Validity. 


Brief Note - — (A) ‘Validity of iden- 
tification parade cannot. be. challenged 
on the ground of irregularity, in. the 
manner . of, holding. it. or. on the. ground 
of-undue delay in holding it when the 
Magistrate who held the “parade - and 


ies 


the police. officer who. conducted the 


investigation ‘have not been’ cross-exa- 
mined in that behalf: AIR.1970 SC 1321 
ane AIR, 1972 SC- 283 Distinguished. 
(Para 6) 
lader" Note: — - (B) Penal ‘Code 
“187 2), S. 391-——Dacoity— Appreciation 
of evidence. (i Rek: Appreciation of 
evidence). 


. Brief Note — (B) Contradictions in 
the evidence of prosecution witnesses 


as to the weapons possessed by the ac- 


cused do not discredit the testimony. of 
such witnesses. ` i (Para 7) 


It is common ‘experience that. -in 
the confusion of;the moment witnesses 
are prone to such. errors especially if 
seized: -by sudden. fear. Besides, . those 
who - ‘are determined. to be lawless. do 


not. always stick. to. ‘their: “weapons: 


2 (Para. T 
“index Note - — (C). Penal:: Code 
(1860), : S. 391—Dacoity—Appreciation 


Cn, “Appeal No. '2078' of 1968, D/- 
,19-8:1969 — AIL) ` : 


1>/SP/P407/72/SNV" oe 





`ò oa 
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of - evidence. . (K-Ref:— 
tion of evidence).. = 
| Brief Note — (C) Presencé_of-~ an 
identifying witness at the scene of oc- 
currénce was not open t9:doubt mere- 
ly because his‘ name did not appear ‘in 
the first information ` report when, 
though'as many as all the twenty per- 
sons travelling by a bus including such 
witness were alleged to have been 
looted, names of only a few were men- 
tioned’ ‘in the first information report. 
` (Para. 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 283, Hasik v. The — i 


_Apprecia- 


‘State of Bihar : 
AIR 1970 SC 1321=(1971) 1. SCR 
564=1970 Cri LJ 1149, Badhsen _ 
_v. State of U.P. — a 


 p. N. Tiwari, for Appellant. O: P. 
Rana, for Respondent. . ? 


The following Judgment of the 
Court was delivered by = oa 


. CHANDRACHUD, J.:—° The ap- 
pellant Bharat Singh, along with two 
others, was convicted by ‘the learned 
II Temp. Addl. Sessions Judge, Bij- 
nor, under -Section 395 of the. Indian 
Penal Code and was sentenced to rigo- 
rous imprisonment for 8. years. The 
order of conviction was confirmed in 
appeal by the High Court of Allahabad, 
but it reduced. the sentence to 6 years. 
This appeal by special ¿eave is direct- 
ed against the judgment of. the -High 
Court. - E E S n^ 

2 A U.P. Government Road- 
ways. Bus was proceeding from Delhi 
to Bijnor on` 15th April, 1964. After 
the bus’ left Dharnaura, a passenger 
seated in the upper cass pointed a 
pistol at the driver Bhajan Lal- and 
asked him to stop the bus. Another 
passenger in the upper Class was carry- 
ing a hockey stick while three others 
in the lower class were armed with 
pistols. The five miscreants then rob- 
bed: the passengers and ran away. The 
bus resumed its journey and on reach- 
ing Chandpur, the. --conductor, Ishar 
Ali; lodged the first information’report 
at the police station. s E al 


. S The appellant was arrested 
on 3rd May,.1964. At. the trial,- he 
denied having participated in the daco- 
ity ‘and alleged that he was implicated 
falsely. He contended particularly, that 
he was shown to the several witnesses 
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sel to raise the 


| [Prs, 1-5]... >: S. C.. 2479 
before the identification’ parade was 
held. >07; “2% 


.. 4.’ Many witnesses were éxa- 
mined by the prosecution but,’ for 
the purposes. of this appeal,~ the 
evidence of two witnesses only is 
primarily important. Those - witnesses 
are - Rahman. Shah and Krishna 
Kumar Mittal, who claim. to have tra- 
velled by the particular bus. According 
to Rahman Shah, the appellant was 
sitting behind the: driver’s. seat. and 
was carrying a weapon like a hockey ~ 
stick. .The ‘appellant and his compa- 
nions are alleged to. have robbed the 
passengers, Rahman Shah himself hav- 
ing been robbed of a sum of Rs. 30/+, 
a cap and a glass. .Krishna Kumar says 
that the: five. miscreants first robbed 
the Muslims, then the Hindus and that 
the incident occupied about. half an- 
hour. Both the witnesses identified the 
appellant in the identification parade 
held on 7th August, 1964. © 


t 


Di Learned counsel appearing 
on behalf of the appellant raised many 
contentions of fact which we do not 
propose to entertain. His main attack is, 
however, directed against the manner 
in which -the identification parade was 
held. and we will deal with that point 
briefly. The. contention is that the rules 
framed by the High Court of Allaha- ` 
bad in regard to identification parades 
were not observed. by. the Magistrate 
who held the parade. Counsel says that 
a large number of chits were placed 
on the face of the appellant in order to 
Cover the marks of identification ` and 
such extensive covering.of -the face 
would render identification impossible. 
We arè unable to accept: this’ contention 
because Dr. R. S. Asthana; a Magis- 
trate of the First. Class who held the 
identification parade was not cross- 
examined, at all in’ regard to the 
manner in which the parade was held 
or in regard to the number of chits 
which were’ placed ‘on-the face of the: 


-appellant.. The evidence of the Magis- 


trate not having béen challenged in the’ 
Sessions Court, we cannot. permit coun- 
‘contention that the. 
parade was held-in an. irregular man- 
ner, contrary to. the. Rules framed by 
the: Allahabad High Court. The deci- 
sion of this court in-Budhsen v.: State 
of U. P. 1971 (1) SCR 564=(AIR 1970 
SC 1321) in which it was observed that 
magistrates who: :are._in. charge. .of 
identification parades. must take due 
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precautions in order to eliminate suspi- 
cion of unfairness and to reduce the 
chances .of testimonial error has, for 
the. same reason, no- application. 3 


6. In Hasib v. The © State - ae 
Bihar (AIR 1972: SC. 283) it was ob- 
parades belong to the investigation 
Stage and therefore’ it is: desirable: to 
hold them at the earliest opportunity. 
An early opportunity to' identify tends 
to’ minimise the chances of the memo- 
ry of the ‘identifying witnesses fading 
away due to long lapse-of time. Rely- 
ing on this decision, -counsel for--the 
appellant contends that no. support-can 
be: derived from what transpired at the 
parade as it was held long after the 
arrest of the appellant: Now it is true 
that in the instant case there was-a 
delay of abotit three months in hold- 
- ing the- ‘identification parade but here 
' again, no questions were asked of. the 
investigating officer as to why and how 
the delay occurred. It is true that the 
burden of establishing the guilt:is on 
the prosecution: but that theory cannot 
be carried so far“as`to hold that ‘the 
prosecution must lead ‘evidence to’ rebut 
all possible defences, If the contention 
was that the identification ‘parade ‘was 
held in an irregular manner or - that 
there was-an undue delay~‘in holding 
it;. the Magistrate who held the parade 
and the police officer: who conducted 
the investigation ‘should’ have _been 
cross-examined in that behalf. 


ay er ae It is then.said that there are 
serious contradictions in. the evidence 
of the prosecution witnesses which have 
not. been .considered by the High Court 
but this. argument also.does not im- 
press us: For. example, :whereas Rah- 
man Shah says that the appellant was 
carrying a. weapon like a hockey stick 
another. witness called Safiq says that 
the. appellant was armed with a pistol. 
It is common experience: that in the 


confusion of. the moment, witnesses are: 


prone ‘to-make such: errors especially. if 
seized by sudden fear.. Besides, those 
who are. determined . to be lawless do. 
not always. stick to their ‘weapons, 


8. . It is ‘contended ‘that the name 
of: Krishna Kumar who claims.to have 
been looted ‘and who is one of the two 
identifying witnesses is not’ mentioned. 
in the First Information Report, and 
therefore -it is at least. doubtful whe- 
ther he was travelling’ by -the parti- 

cular: -bus. Now, it: must. be -remember- 
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ed that about twenty persons were 
travelling by the bus and though al- 
most all of-them were looted, the First 
Information. Report contains the names 
of some of them only. The fact there- 
fore that Krishna Kumar’s name is not 
included- in the First Information Re- 
Report -cannot -justify- the inference 
that he was not travelling by the bus. 
Counsel şays that whether Krishna 
Kumar got into the bus at a particular 
Stage -could have. been verified - by 
reference to the way-bill and another 
document showing the- number of per- 


sons travelling by the bus and. the’ 


various stages at which they got into 
the bus -but these-documents were.sup- 
pressed by. the prosecution and there- 
fore an adverse inference. must be rais- 
ed against it. We cannot agree. Krishna 
Kumars evidence. has been accepted 
both by the Sessions Court .and the 
High Court and we do not see suffi- 
cient-reason for taking | a contrary view 
of that evidence. 


9. It was finally urged that - in 
fact not Krishna Kumar - but another 
witness called’ -Krishna Chand Thepan 
had identified the appellant. In support 
of this submission counsel produced be- 
fore us ah uncertified icopy `’ of the 
Memo:'of Identification and he asked 
that we should call for . the original] 
record’ from the. High Court in order 
to satisfy ourselves that the submis- 
sion is well-founded. There is no sub- 
stance. in this contention. Such a con- 
tention was not raised on behalf of 
the appellant -either in the : Sessions 
Court or in .the High Court. In fact, 
neither. in the memorandum of. appeal 


A.I. BR. : 


Lo 


presented to the High Court nor in the. - 


petition for. special leave presented to 
this court is any suggestion. made that 
Krishan Chand and not Krishna Kumar 
had identified the ‘appellant. The course 
of the proceedings shows that it. was 
common ground that it was . Krishna 
Kumar, who had purported. to. identify 
the appellant -in the- identification 
parade. That identification was : chal- 
lenged on other grounds but not on the 
sround that, Krishan Chand . ahd not 
Krishna Kumar had in fact identified 
the appellant. 

10. In the result we onan 
the order :of conviction and sentence 
dassed by the High Court. and dismiss 
zhe E A 

_ Appeal dismissed. 
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AIR 1972 SUPREME COURT 2481 
(V 59 C 479) 
J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 


Samaresh Chandra Bose ete., Peti- 
%jioners v. District Magistrate Burdwan 
and others, Respondents. 


Writ Petns. Nos. 216-218 of 1972, 
D/- 14-8-1972. 

Index Note: — (A) Constitution of 
India, Art. 22 (5) — Detention under 
Maintenance of Internal Security Act 
1971 — Representation by detenu — 
Delay of about 22 days by State Govern- 
ment in considering representation due 
to influx of refugees, Pakistan aggres- 
sion, go-slow movement of Government 
employees, abrupt increase in detention 
cases and anti-social activities by Naxia- 
lites — Reasons in the Explanation 
held neither vague nor ambiguous and 
sufficient to explain the delay. — (X- 
Ref. :— Maintenance of Internal Secu- 
rity Act (1971), S. 10). 


Brief Note: — (A) The representa- 
tion by the detenu has to be consider- 
ed by the State Government after its 
receipt with reasonakle dispatch and 
what is reasonable dispatch depends on 
the facts of each cas2, it being not 
possible to set down an arbitrary time 


dimit. AIR 1952 SC 330, Rel. on. 
(Para 6) 
The representation by the peti- 


tioner, who was detained under Sec- 
-tion 3 of the Maintenance of Internal 
Security Act (26 of 1°71), was receiv- 
ed by the W. B. State Government on 
‘23-11-1971 and considered on 16-12- 
1971. The explanation in a nutshell, 
given by the State Government, show- 
ed the following reasors for the delay in 
considering the petitioner’s representa- 
tion: (1) Influx of refugees; (2) Pakistani 
aggression keeping most of the offi- 
eers of the Home Department.busy 
with the serious proklems facing the 
country; (3) go-slow. movement of the 
workers launched by Co-ordination 
‘Committee of the State Government em- 
ployees during the months of Septem- 
ber to November, 1¢71 giving rise to 
‘serious dislocation and delay in the 
movement of files and. disposal of cases; 
{4) abrupt increase in the number of 
-detention cases; and (5) spate of anti- 
social activities by Naxalites and other 
political extremists in the State. 


IP/IP/E640/72/VBB 
1972 S.C,/156 XII G—1 


9; C. Bose v. Dist. Magistrate, Burdwan l 


S. C. 2481 

Held there was no ambiguity or 
vagueness in the explanation. The 
explanation contained distinct reasons 
based on facts which were quite clear, 
definite and relevant. The explanation 
convincingly showed that there was 
no inordinate delay on the part of the 
State Government in considering the 
representation. AIR 1972 SC 2259, 
Referred. (Paras 6, 8} 


Index Note: — (B) Constitution of 
India, Article 22 — Maintenance of In- 
ternal Security Act (1971), S. 3 — 
Grounds of detention — Acts of de- 
tenu and his associates designed to 
terrorise people, overawe _ political 
opponents and cow down police force 
and bring a halt to machinery of law 
and order — Detention order on those 
grounds held justified — (X-Ref. :— 
Maintenance of Internal Security Act 
(1971), S. 3). 


Brief Note: — (B) The petitioner 
and his associates had indulged in acts 
prima facie designed to terrorise people, 
to over-awe their’ political opponents, 
and to cow down the police force, and 
all this had the inevitable effect of dis- 
turbing and paralysing the normal, 
peaceful civic life of the general public. 
The activities were directed to bring a 
halt to the machinery of law and order.. 
Held that the detention order on 
those grounds could not but be held to 
be justified. AIR 1970 SC 269, Rel on; 
AIR 1969 SC 1004, Distinguished. l 


The fact that. the petitioner was 
discharged in a eriminal case for the 
offences for which he was arrested on 
October 8, 1971 and that the detention 
orcer was dated October 26, 1971 when 
he was still in jail custody would not 
render the detention order either illegal 
or male fide. (Para 12} 
Cases Referred: Chronological Paras 
AIR 1872 SC 2259 = W. P. 

No. 190 of 1972, 31-7-1972, 
Amiya Kumar Karmakar v. 
State of West Bengal 
AIR 1970 SC 269 = (1970) 1 
SCR 762, Shyamal Chakravarty 
v. Commr. of Police, Calcutta 11 
AIR 1970 SC 814 = (1970) 8 
SCR 360 = 1970 Cri LJ 843, 
Sudhir Kumar Saha v. 
Commr. of Police, Calcutta 10: 
AIR 1970 SC 1228 = (1970) 3 
SCR 288 = 1970 Cri LJ 1136, 
Arun Ghosh v. State af 
West Bengal 1% 


6, 10 
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AIR 1969 SC 1004 = (1969) 3 
SCR 138, Sushanta Goswami 
v. State of West Bengal 10 
AIR 1952 SC 350 = 1952 SCR 
756 = 1953 Cri LJ 146, Ujagar 
Singh v. State of Punjab 


Mr. Somnath Chatterjee, Sr. Ad- 
vocate, (M/s. 
kmondal and Rathin Das, Advocates, 
with him), for Petitioners; Mr. D. 
N. Mukherjee, Advocate (Mr. G. 
Mukhoty, Advocate of M/s. Sukumar 
Basu & Co. for Respondents. 


The Judgment of the Court was de- 
livered by 


DUA, J.:— These three writ peti- 
tions (Samaresh Chandra Bose v. Dis- 
trict Magistrate, Burdwan W. P. 
No. 216 of 1972; Shyamal Biswas 
v. District Magistrate, Burdwan etc., W. 
P. No. 217 of 1972 and Dulal Chandra 
Das v. District Magistrate, Burdwan etc., 
W. P. No. 218 of 1972) raise common 
questions of law and fact and are, there- 
fore, being disposed of by a common 
judgment. In fact the main arguments 
were addressed only .in Samaresh 
Chandra Bose v. District Magistrate 
(W. P. No. 216 of 1972), the arguments 
- of this case having been adopted in the 
other two cases. We'would, therefore, 
refer to the facts in W. P. No.. 216 of 
1972. . 
© 2%- Samaresh Chandra Bose who 
is employed as a. Supervisor of Alloy 
Steel Plant, Durgapur was, according 
to the common case of both sides arrest- 
ed on October 13, 1971. and was an 
accused in Durgapur P. S, case (No. 
33 dated October 14, 1971) under Sec- 
tions 147/188/307, Indian Penal Code 


and under Section 6 (3) of the Indian | 


Explosives Act. According to the peti- 
tioner he was woken up while asleep in 
his quarters and arrested on the morn- 
ing whereas according to the respondent 
he was arrested at about 8.15 p.m. 
from Telak Road “B” Zone,, Durgapur. 
It is alleged that the petitioner, along 
with his associates, Shyamal Biswas 
and Dulal Chandra Das (the two writ 
petitioners in the connected cases) and 
others had hurled a bomb.towards a 
Police party on patrol duty and after 
having done so they tried to run away, 
put they were chased and ultimately 
all three were apprehended. The peti- 
tioner, according to the respondent, was 
also wanted in connection with Durga- 
pur P. 5. case (No, 17 dated October 8, 


Narayana Gooptu, Pula-. 


ALR, 


1971), described by the petitioner im 
paragraph 8 of his writ petition to be 
under Sections 148, 149, 326, 307, 326, 
302, Indian Penal Code. The petitioner 
was discharged in both the aforesaid 
criminal cases on October 28, 1971. 
After his discharge the petitioner was: 
served with the detention order date 
October 26, 1971 made by the District 
Magistrate, Durgapur in exercise of the 
power conferred on him by Section 3 (1} 
and (2) of the Maintenance of Internai 
Security Act, 26 of 1971 (hereinafter 


= called the Act) and arrested on October 


<8, 1971. 


3. On behalf of the petitioner 
Shri Somnath Chatterjee, his learned’ 
Advocate, submitted as the first ground: 
cf attack against the order of detention 
tnat the petitioner’s representation io 
tne State Government was not consider- 
ej with due expedition as contemplated - 
ky Art. 22 (5) of the Constitution. The 
r2presentation was received by the 


‘State Government on November 23, 197k 


but it was disposed of - about 22 days 
thereafter on December 16, 1971. Ac- 


cording to him the explanation for the 


d2lay furnished by the respondent is 
highly unsatisfactory and this inordi~ 
nate delay has, therefore, rendered the: 
petitioner’s detention invalid. l 


4. It is not - disputed that the 
representation received on November 
23, 1971 was considered on December 
16,1971. The explanation given by the 
State for the’ aforesaid delay in consi- 
dering the petitioner’s representatiom 
is contained in paragraph 10 of the 
ccunter-affidavit, wherein it is aver- 
red: 

a E ES that the written. 
representation of the detenu was duly 
considered by the State Government 
expeditiously and the same was re- 
jested after due consideration. I fur- 
ther state that at that time due to influx 


-of the refugees and due to Pakistan. 
aggression, most of the officers of the 


Home Department were very busy’ 
with serious problems which faced the 
country at that time and as such the 
saıd representation of the petitioner 
coild not be considered earlier. More- 
over I further state that due to go- 
slcw movement of workers launched 
by Co-ordination committee of the 
State Government Employees during: 
the period September to November 
1971 there was serious dislocation anc 
delay in mevement of files and disposal 


1972 


of cases. I further state that delay 


was also caused due tc abrupt increase | 


in number of detention cases during 
that time as there was spate of anti- 
social activities by Naxalites and other 
political extremists in the State. f 
state that all the above factors contri- 
buted towards the delay of about 22 
days in considering the representation 
of the detenu petitioner.” 


5. This explanation in a nut- 
shell shows the following reasons for 
the delay in considering the petitioner’s 
representation: 

(1) influx of refugees; 

(2) Pakistani aggression keeping 
most of officers of the Home Depart- 
ment busy with the serious problems 
facing the country; 


(3) go-slow movement of the 
workers ‘launched br Co-ordination 
Committee of the State Government em- 
ployees during the months of- Septem- 
ber to November, 1971 giving rise to 
serious dislocation and delay in the 
movement of files and disposal of cases; 


(4) abrupt increas2 in the number 
of detention cases; and 


(5) spate of anti-social activities by 
Naxalites and other political extre- 
mists in the State. 


6. Although according to Shri 
Chatterjee’s submission . this explana- 
‘Ition is vague and ambiguous and 
does not disclose prezise material on 
which the delay can be held by this 
Court to have been satisfactorily ex- 
plained we are unable to find any ambi- 
guity or vagueness in it. In our opin- 
ion, the explanation contains distinct re- 
asons based on facts which are quite 
clear, definite and relevant, and they 
can legitimately be taken into account 
for determining whether the State 
Government had considered the peti- 
tioner’s representation with reasonable 
dispatch and expedition or had inordi- 
nately delayed its consideration. The 
explanation convincingly shows that 
there was no inordinate delay on the 
part of the State Government and 
that the representatian was duly con- 
sidered with reasonabie dispatch or as 
expeditiously as practicable in the pecu- 
liar circumstances of the case, thereby 
fully complying with the provisions 
of Article 22 (5) of she Constitution. 
This Court in Ujagar Singh v. State of 
Punjab, .1952 SCR 756 = (AIR 1952 SC 
350) while construing the words “as soon 


-as may he’ 


Home, (Special) Department. 


S. C. Bose v, Dist, Magistrate, Burdwan (Dua J.) {Prs. 4-7] S. C. 2483 


in Seetion 7 of the 
Preventive Detention Act, 4 of 1950 
said that these words mean rea- 
sonable dispatch and what is rea- 
sonable dispatch depends en the 
facts of each case, it being not pessible 
to set down an arbitrary time limit. 
Recently in a number of decisions this 
Court has taken a similar view. No 
precedent has been brought te our 
notice onthe authority of whieh we 
may be obliged to hold that the rea- 
sons contained in the explanation þe- 
fore us do not satisfactorily account 
for the delay of 22 days and that the 
detention must on that account be held 
to have become invalid. On the ether 
hand a recent decision of this Court 
dated July 31, 1972 in Amiya Kumar 
Karmakar v. State of West Bengal, 
W. P. No, 190 of 1972 = (AIR 1972 SC 
22599) delay of 21 days in some- 
what similar circumstances was held 
not to amount to inordinate delay so as 
to render the detention invalid. - 


T. Shri Chatterjee faintly con- 
tended that according to the verification 
of the counter-affidavit the contents 
of para 10 are based on information 
derived from the records and, therefore, 
this should more appropriately have 
been affirmed by the District Magis- 
trate and not by the Deputy Secretary 
of the Home (Special) Department. 
This submission seems to us to be mis- 
conceived. In the State of West Bengal 
a Special Section of the Home Depart- 
ment has been created for the purpose 
of dealing with law and order situation. 
In para 6 (h) of the counter-affidavit it 
is stated -that on November 23, 1971 
the Home Department (Special Section) 
received the petitioner’s representation. 
From para 8 of the counter-affidavit it 
appears that the said representation was 
addressed to the Assistant Secretary, 
It is in- 
deed this Department which, as suggest- - 
ed in para 24 of the counter-affidavit 
has in its custody, relevant records of 
the State Government from which the 
required relevant information has been. 
derived by the deponent who is the 
Deputy Secrétary of the Home (Special) 
Department, Government of West 
Bengal. He has affirmed that he has 
gone through the records kept: in the. 
Special Section and that he is. well- 
acquainted with the facts and circum- 
stances. of the case. It is noteworthy 


that in this case there is no challenge 
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to the bona fides of the officer (District 
Magistrate, Durgapur) . making the 
order of detention: had there been such 
a challenge one might have as a rule 


expected the officer concerned to file . 


an affidavit controverting that chal- 
lenge. This contention is thus also un- 
acceptable. 


8. Shri Chatterjee’ aise submit- 
ted that there is no.material on the ré- 
cord suggesting that the Special Sec- 
tion itself did no continue to function 
effectively by reason of the five grounds 


contained in the explanation for the - 


-delay in the considering the petitioner’s 
representation. ` According to the learn- 
ed counsel -this Section should not 
have taken more:than just seven days 
for making available to the State 
Government the requisite material for 
performing its constitutional duty as 
contemplated by Article 22 (5). Shri 
Chatterjee indeed went to the length 
of suggesting that the explanation con- 
tained in the counter-affidavit was an 
after-thought. We are wholly unable 
to agree with this -submission. The 


very fact that a Special: Section of the. 


Home Department was considered 
necessary to be created in the State of 
West Bengal for dealing with inter 
alia the cases of detenus, 
ly suggests that the situation there was 
far from normal; besides it is matter 
of public history ‘of which judicial notice 
can be taken. and indeed even Shri 
Chatterjee could not controvert it, 
that for several months preceding the 
Indo-Pak war which began on Decem- 
ber 3, 1971, there was a continuous in- 
flux of refugees (running into several 
millions) from what was then known as 
East Pakistan and is now free Re- 
public of Bangla Desh and that on our 
eastern bordérs the situation was any~ 
thing but normal.. Indeed, .this unpre- 
cedented influx of refugees from the 
very nature of things could not but 
give rise to colossal problems affecting 
inter alia the law and order situation and 
maintenance of security in the State of 
West Bengal. Between November 23 
and December 16, 1971, therefore. the 
entire Home Department in West Ben- 
galincluding its Special Section which 
owed its birth to the ‘urgent need of 
dealing with the detenus and other 
allied ‘problems, can legitimately be 
assumed to have been under consider- 
able stress and strain on account of the 
vexed problem. posed by the indiscri- 
minate influx of refugees with un- 


astern borders. 


convincing- - 


Magistrate, Burdwan (Dua J.) A.L R. 


known antecedents from across our 
We are, therefore, 
wholly unable to agree with Shri Chat- 
terjee that there is no relevant mate- 
rial for holding that the working of 
the Special Section of the Home De- 
partment was also adversely affected 
for the reasons contained in the respon- 
dent’s explanation. 


9. The two grounds on the basis 
of which the petitioner has been de- 
téined are: 


“On 8-10-71 at about 13.45 hours 


‘you along with your associates Dulal 


Caandra Das and 30/35 others, .belong- 
ing to CPI (M) with a view to réduce 
your political opponents to submission 
and passivity, being armed with lethal 
weapons like daggers ete, stopped 
DS.P. Bus No. WGH 7664 forcibly be- 
tween 24th and 26th street on Sibaji 
Road, throwing’: brickbats, pulled down 
the driver fromthe bus, assaulted him 


ard stabbed Shri Jiten Choudhury of 


8/9 Akbar Road, a driver of D.S.P. Bus, 
belonging to CPI, who was travelling 
in the said bus ‘and murdered him. 
Your act created a general sense of 
pénic and insecurity in the minds of 
the residents of the area of Sibaji Road’ 
in A Zone Steel Township, who could 
nct follow their normal avocations for 
a few days after the incident under the 

influence of terror. 


2. Following a series of interparty 
clashes on 8-10-71 curfew orders were 


‘promulgated under section 144 Cr.P.C. 


in D.S.P. Township between 6 p.m. and 
5 am. with effect from 8-10-71. On 
13-10-71 during the curfew hours at 
akout 20-15 hours you along with your 
associates Dulal Chandra Das and 
otners belonging to CPI (M) being arm- 
ed with lethal’ weapons like’ bombs, 
krives etc., attacked lorry No. WGD 
535° in which police. party under the 

leadership of H.C/1209 Anil Kumar 
Samanta of B Zone O.P. wason patrol 


duty. You hurled bomb . aiming the 


police party with a view to kill them 
near street no. 1 of Tilak Road. The 
bomb: missed them and it exploded on 
the road. The police party after the 
explosion chased you and your assacia- 
tes and could.arrest you and 2 others, 


‘while others fled away. On search one 


knife and e cycle chain was recovered 
frem possession of Samaresh Bose. 
Ycur-act was intended to cow down 


. the police and your political opponents 


by terror for promoting the objectives 
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of the party to which you belong. By 
attempting to murder police personnel 
engaged in maintenance of public order 
in the residential township area within 
curfew period, you created a sense of 
panic and insecurity ia the minds of 
local] people to such an extent that 
they were hesitant to pursue their nor- 
mal avocations for a considerable period 
after the incident.” 


The learned counsel faintly suggested 
that on December 8, 1971 the Indo-Pak 
war was at its height and, therefore, 
it is inconceivable that . the incident 
mentioned in ground no. 1 could have 
occurred on that dar because no one 
would have been so reckless as to dare 
to indulge in such < violent activity, 
when armed forces must be deemed to 
be present in the State in large num- 
bers for fighting wer on the eastern 
border. This contention is difficult to 
accept. The fact of the occurrence 
having taken place must be accepted 
as stated in the grcunds because the 


- subjective satisfaction of the detaining © 


authority on this point is final. Indeed, 
it has also been affirmed in the coun- 


ter-affidavit. Once the occurrence is- 


accepted, then, even on Shri Chatter- 
jee’s own line of reasoning the neces- 
sity of the order for the detention of 
the petitioner and his associates would 
appear too obvious tò require any fur- 
ther proof. The occurrence highlights 
the terrorising character of the peti- 
tioner’s party. The learned counsel 
then urged that both the grounds are 
vague because the expression ‘political 
opponents” has not b2en explained with 
precision. Jn our opinion, the learned 
counsel is not quite correct in his sub- 
mission. In ground no. 1 it is clearly 
stated that the petitzoner and his asso- 
_ ciates belonging to CPI (M), with a 
view to reduce their political oppo- 
nents to submission and passivity, be- 
ing armed with lethal weapons etc., 
stabbed Shri Jiten Choudhury, a driver 
of D.S.P. (Durgapur Steel Project). Bus 
belonging to the C.>.I. (emphasis sup- 
plied), The political parties are, there- 
fore, quite’ clearly and specifically 
referred to in grourd no. 1. It cannot 
be said that the petitioner was kept in 
the dark or that he . was unable to 
understand the reference to the politi- 
cal opponents in this ground and was, 
therefore, not in a position to make a 
proper, effective representation. In 
ground no. 2 undoubtedly there is no 
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reference to C.P.I. such- as is found in 
ground no. 1. But in our opinion 
ground no. 2 has to be read and under- 
stcod in the light of the reference made 
to the political opponents in ground 
no. 1. The two grounds have to be 
read together in this respect as they - 
are clearly inter-linked. Reference in 
ground no. 2 to a series of inter-party 
clashes on October 8, makes the posi- 
tion further clear. Ground no.. 2 states 
that the petitioner’s act was intended 
to cow down the police and the political 
opponents by terror for promoting the 
objectives of the party to which he 
belonged. The petitioner’s party being 
clearly specified in ground no. 1 which 
is inter-linked with ground no. 2, the 
challenge on the ground of vagueness 
or ambiguity in ground no. 2 must be 
held to be devoid of merit. 


10. Shri Chatterjee then said 
that this ground does not give rise to 
any problem of public order. We are 
unable to accept this submission. At- 


tempting to murder police personnel 
engaged on patrol duty in the 
residential township area during 


curfew period in order to overawe 
them is, in our view, an act which 
woulg obviously create a feeling of 
panic, alarm and insecurity in the 
minds of the local inhabitants in gene- 
ral: it would also suggest that any one 
opposing the political ideology of the 
petitioner’s party would be similarly 
exposed to violence at the hands of the 
cetitioner and his associates, who are 
not afraid even of the police force. This 
clearly illustrates how direct and ex- 
tansive is the reach of this crime on 
the general public. The faint sugges- 
tion that during curfew time the inci- 
Gent mentioned in ground no. 2 eould 
not reasonably raise any problem of 
public order because there would hard- 
ly be many members of the public pre- 
sent in the streets, seems to us to be 
misconceived. The incident is said to 
have taken place at about 8.15 p.m. on 
October 13, 1971 during curfew hours. 
The area in question is residential 
township area. People, though not mov- 
ing about in the streets, would normal- 
ly speaking to be awake in their own 
houses and they could not be unaware 
of such a serious clash between the 
petitioner and his associates armed 
with bombs etc., on the one side and 
the police patrol party on the other, 
on whom the bombs were hurled. This 
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clash must have caused serious distur- 
bance ef peace and tranquillity in the 


locality and would inevitably had at-. 


tracted attention of its residents. Attack 


with bombs and other lethal . weapons . 


on police patroi party in the circumst- 
ances cannot but have a grave impact 
on public order and on even tempo of the 
life of the community. People, though 
keeping in-doors in their houses, would 
quite naturally get panic-stricken and 
feel frightened te move about freely 
daily activities: they‘are also likely te 
feel scared of moving out during eur- 
few hours with the ‘permission of the 
autherities concerned for doing even 
most urgent work. Reference was made 


by Shri Chatterjee to the decision of- 


this Ceurt in Re: Sushanta Goswami, 
(1969) 3 SCR 138 = (AIR 1969 SC 1004) 
where the incidents relied upon by 
the detaining authority were held to 
relate only to the problem of law and 
order. The incidents there do not seem 
to bear any comparison- with those þe- 
fore us and the petitioner’s counsel also 
ultimately did not seriously press the 
point, The decision reported as Sudhir 
Kumar Saha v. Commr. of Police Cal- 
cutta, (1970) 3 SCR 360=(AIR 1970 
SC 814) deals- with the case of stray 
incidents and does not constitute any 
binding precedent for the case in hand. 
Reference was further made to Arun 
Ghosh v. State of West Bengal, (1970) 
3. SCR 288 =. (AIR 1970 SC 1228) but 
there again the acts of the detenu 
were directed against the family of one 
individual and not against women 
in general in° the locality. It was 
held in the reported case that 
the detenu’s conduct however re- 
prehensible did not create the situa- 
tion where it could be said that 
the life of the community at large was 
being seriously disturbed or put out of 
gear: in other words that there was a 


breach, or likelihood of a breach, of’ 


public order. The reported case is clear- 
.ly distinguishable. The acts imputed to 
the petitioner in the case in hand direct- 
ly raise problem of public order. The 
petitioner and his associates belong to 
a political party and the two grounds 
are founded on inter-linked incidents, 
which are closely related to inter-party 
‘Clashes preceding the promulgation of 
the curfew order on October 8, 1971 
following their politica] opponent Jiten 
‘Choudhury’s murder. The second inci- 


Jn the performance of their normal. 


from discharging their lawful 
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cent is a direct violent clash with the 
Folice force during the curfew period. 
It is, therefore, not possible to sustain 
Shri Chatterjee’s contention that these 
two grounds do not raise the problem 
ef public order. These facts seem to . 
bear a close resemblance to those of 
Amiya Kumar Karmakar, W.P. No. 190 
of 1972 = (AIR 1972 SC 2259) (supra). 


11. On behalf of the respondent 
our attention was drawn to Shyamal 
Chakraborty v. Commr. of Police, Cal- 
cutta, (1970) 1 SCR 762 = (AIR 1970 
SC 269) where the question was dis- 
cussed in these words: 


‘Whe question which arose is this: 
do the grounds reproduced above relate 
merely to maintenance of order or do 
they relate to the maintenance of public 
order? It will be noticed that the de- 
tenu in each of these cases acted along. 
with associates who were armed with 
lathis, iron rods, acid bulbs, ete. Tt is 
cl2arly said in ground. no. 1 that he 


cammitted a riot and indiscriminately ` ` 


used acid bulbs, iron rods, lathis ete. 
erdangering human lives. This ground 
cannot be said to have reference mere- 
ly to maintenance of order because it 
affects’ the locality and everybody who 
lives in the locality. Similarly, in the 
second ground, he along with his as- ` 
soziates prevented the police constables 
duties 
and thus affected everybody living in 
th2 locality. 


In ground no. 3, again the whole 


locality was. in danger as the detenu 
‘and his associates were armed with 


deadly weapons and these were in fact 
used for indiscriminately endangering 
human lives in the locality. The object 
of the detenu seems to have been “to 
terrorise the locality and bring the 
whole machinery of law and order to a 
hat. . We are unable to say that the 
Commissioner of Police ¢ould not in 
view of these grounds come to the con- 
clusion that the detenu was likely to ` 
actin a manner prejudicial to the main- 
tenance of public order in the future 
and it was necessary to prevent him 
from doing so. The fact that public 
order is affected by an act which was 
also an offence under the Indian Penal 
Code seems to us to be irrelevant.” 


The reasoning of this decision fully ap- 
plies to the case before us. It is quite 
clear. that the petitioner and his asso- 
ciates had indulged in acts prima facie 
des-gned to terrorise people, to over- 
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awe their political opponents, and to 
cow Gown the police farce, and all this 
must have the inevitakle effect of dis- 
turbing and paralysing the normal, 
peaceful civic life of the general public. 
The magnitude of the impact of the 
activities of the petiticner and his as- 
‘sociates on the peace and tranquillity 
of the law-abiding, orderly society 
clearly shows that they were directed 
to bring a halt to the machinery of law 
and order. This must necessarily raise 
a probiem affecting public order. On 
these grounds the detention order can- 
not but be held to be justified. As a 
preventive measure this order rightly 
ensures protection of liberty of the 
public wrongfully endangered by the 
petitioner’s terrorising activities. 


12. The fact that the petitioner 
‘was discharged in a criminal case for 
ithe offences for which he was arrested 
ion October 8, 1971 and that the deten- 
tion erder is dated October 26, 1971 
‘when he was still in jail custody 
would, not render the detention 
order either illegal or mala fide. 
After the order of discharge the 
‘netitiener was going to be released soon 
and if the detaining authority felt satis- 
fied on the material before it which 
Iwas germane to the object of detention, 
‘then, the petitioner’s detention is not 
open te challenge in the present pro- 
‘ceedings. His detention is preventive: 
Ihe is to be prevented from acting in 
future in any manner prejudicial to 
the maintenance of public order, His 
earlier discharge in a court of law can- 
‘not. preclude the detaining authority 
from coming to a sukjective satisfac- 
ition about the necessity of the peti- 
a detention on grounds which are 
igermane and relevant. 





13. Before closing we may refer 
to another point sought to be raised by 
Shri Chatterjee. He -hes referred us to 
the Defence of India Act, 42 of 1971 
which came into force on December 4, 
1971. This enactment purports to amend 
the Act in several respects. It adds Sec- 
tion 17A after S. 17 and the new sec- 
¢ion provides: 


“Notwithstanding anything con- 
tained in the foregoinz provisions of 
this Act, during the period of opera- 
tion of the Proclamaticn of Emergency 
fissued on the 3rd day of December, 
1971, any person (including a foreigner) 
in respect of whom an order of deten- 
Sion has been made uncer this Act, may 


be detained without obtaining the opi« 
nion of the Advisory Board for a period 
longer than three months, but not ex- 
ceeding two years from the date of his 
detention in any of the following clas- 
ses of cases or under any of the follow- 
ing circumstances, namely: 


(a) where such person had been 
detained with a view to preventing him 
from acting in any manner prejudicial 
to the defence of India, relations of 
India with foreign powers or the secu- 
rity ef India.........” 


The learned counsel apprehending 
that this amendment of the Act may 
entail the petitioner’s detention beyond 
a period of 12 months as contemplated 
in the unamended Act, desired to chal- 
lenge this amendment. 


14. In the counter-affidavit, 
however, it is averred in para 6A that! 
the State Government, while affirming 
the petitioner’s order of detention 
directed on December 24, 1971 that his 
detention is to continue till the expira- 
tion of 12 months from the date of his 
detention. The present detention of 
the petitioner is in any event valid 
under the unamended Act. In view of 
this and of para 6A of the counter- 
affidavit Shri Chatterjee did not press 


his’ challenge to the validity of the 


aforementioned amendment. We are, 
therefore, not called upon to consider 
the effect of the said amendment on 
the present case. It would, however, 
be open to the petitioner to take what- 
ever suitable steps are open to him 

fter the expiry of 12 months from the 
ae of his detention if he feels aggriev- 
ed. 


15. No fresh arguments were 
addressed’ in the other two writ peti- 
tions and it was conceded that our order 
in W.P. No. 216 of 1972 would alsa 
cover the other two petitions, The finał 
result is that all the three petitions fail 
and are dismissed. 


Petitions dismissed. 
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Index Note—(A) Penal Code (1860) 


S. 479—Trade and Merchandise Marks 
Act (1958), S. 2 (1) (j) — Trade mark 
and Property . mark, distinction be- 
tween. 


l Brief Note—(A) The concept of a 
“trade mark” is distinct from that of 
a “property mark”. A trade mark as 
defined in S. 2 (1) (i) in Trade and 
Merchandise Marks “Act (1958) means a 


mark used in relation to goods for the | 


purpose of indicating a connection in 


the .course of trade between the goods ` 


and some person having the right to 
use that mark. The function of a trade 
mark is to give an indication to the 
purchaser or a possible purchaser as to 
the manufacture or the quality of the 
goods, to give an indication to his eye 
of the trade sourçe or the trade hands 
through which they pass on their way 
to the market. (1893) 10 R.P.C. 200 Rel. 
on. 


On the other hand a property mark 


under S. 479 Penal Code means a mark - 


for denoting that a- movable property 
belongs to a particular person. Where- 
as trade mark denotes manufacture or 
quality of goods to which it is attached, 
' property mark denotes the ownership 
in them. A property mark attached to 
the movable property of a person re- 
mains even if part of such property 
foes out of his hands and ceases to be 
his. (1904) 6 Bom. L.R. 513 Foll. AIR 
1969 Mad. 94 Ref. (Para 7) 


Index Note — (B) Penal Code 


{1860), Ss, 482, 486 — Falsification of- 


selling goods 
mark not re- 


false property mark and 
with such mark—Trade 
gistered — Averments 
though using word trade mark loosely 
ringing out ingredients of offences 
under Ss. 482, 486 — Conviction can be 
maintained. i 


Complainant had successfully put 
into market a scent: titled: as “Basant 
Bahar” packed in a carton with distin- 


iP/IP/F88/72/BDB l 


No. 181 of 1969, D/- 


(Para 7) ` 


in complaint- 


- when put into market, 
: popular and in the course of time ga- 


‘which carried 


A.L E- 


ctive features. Accused who originally’ 
out into market another scent titled as 
“Pushpa Raj” finding that it was nob -> 
2eing sold copied the title “Basant. 
Bahar” with all the distinctive features 
On the carton with the difference that 
ne put his own manufacturers name 
and when it was proved that his scent. 
was inferior in quality and sold it with: 
the intention of palming off his scent. 
as the one manufactured by the com- 
plainant it was held that the accused: 
was guilty under Ss. 482 and 486. The: 
fact that the complainant who had not. 
registered his title "Basant Bahar” as: 
ā trade mark but loosely: used the 
word trade mark in his averments did 
not affect the case. (Para 10) 


Cases Referred: ` Chronological Paras 


AIR 1969 Mad 94=1969 Cri LJ 

416, S. K. Pothilingam. Pillai y. 

N. M. Rowther T 
(1904) 6 Bom LR 513=1 Cr LJ 

581, Emperor v. Dayabhai Cha- 


kasha . (à 
(1893) 10 R. P. C. 200, In re, 
Powell’s Trade Mark 7 


_ M/s. U. P. Singh and K. C. Dus 
f.dvocates, for Appellant. M/s. Gobind 
Das and U. S. Prasad Advocates, (for 
No. 1(a)) and B. P. Jha . Advoecate,. 


(for No. 2) for Respondents. 


_ The Judgment of the Court was 
delivered by. a 


SHELAT, ACTING C. J:— This 
appeal, by special leave, is directed 
against the judgment and order of the 
High Court of Patna whereby the 
High Court set aside the order of. ac- 
quittal . passed by the Additional Ses- 
sins Judge and restored the order of 
ccnviction and sentence passed by the 
Trial Magistrate under Ss. 482 and 486. 
of the Penal Code. ` . 


oD, One Sheojanan Prasad (whe 
Gi2d during the pendency of his appeal 


' before the High Court) was at all mate- 
: rial times'the proprietor of a provi-- 


sions store in Arrah. He claimed to 
heve evolved a formula for manufac- 
turing a scent to which he Zave the 
name of ‘Basant Bahar’. The scent, _ 
soon became 


th2red custom. The scent used to be- 
packed in cartons and other receptacies. 
on them the picture of 
a Pari (an angel) holding a bunch of 


. flcwers in her hands and an inscrip- 


tion “Basant Bahar Scent Khushbuoz: 
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Ka Badshah”. .The cartons and rece- 
ptacles were of green colour and had 
on them in print the name of the 
manufacturer, namely, ‘Basant Bahar 
Perfumery Co. Shahabad’. Sheojanam 
Prasad thereafter applied before the 
Registrar of Trade Marks for registra- 
tion of the trade mark. The application 
was, however, not granted as it con- 
tained certain technical defects. His 
case was that nonetheless the said scent 
with the aforesaid marks became popu- 
lar in the market as the scent manu- 
facturéd and sold by him. l 


3. The case of Sheojanam Pra- 
sad was that the appellant was also 
conducting a provisions store in Arrah. 
. Finding that his Basant Bahar scent 
had become popular, the appellant put 
out for sale a scent prepared by him 
and gave it the name of Pushp Raj. The 
Pushp Raj scent, however, did not þe- 
come popular with customers. The ap- 
pellant, therefore, started putting out 
for sale his said scent under the name 
of Basant Bahar in cartons and rece- 
ptacles, similar to those of his (Sheo- 
janam Prasad), in tke same colour. 
shape and size, except for one parti- 
cular only, namely, zhe name of the 
manufacturer, such name being Basant 
Bahar Chemical Co. Ltd., Shahabad. In 
paras 14 and 15 of his complaint against 
the appellant, Sheojanam Prasad aver- 
red as follows: l 


“14. That the failure of the "Pushp 
Rai? led the accused to devise ways 
and means of destroying the business 
credit of “Basant Bañar” by surrepti- 
tiously and fraudulently and delibera- 
tely printing Trade Mark Label of 
Basant Bahar and racking scents in 
receptacles of the -various varieties 
with inferior quality of scent which 
are easily being palmed off as the 
genuine “Basant Bakar’ of the com- 
plainant with the result that the ac- 
cused uses false trade mark and sells 
inferior quality Basant Bahar to de- 
fame and destroy the good name of the 
complainant and his scent (Basant 
a and make illegal gain for him- 
self. l 


15. That the accused is manufac- 
turing spurious scent and defrauding 
the public as genuin2 Basant Bahar 
with counterfeit imization of Trade 
mark with the sole object of making 
illegal gain and damaging the business 
reputation of Basant Bahar in the hope 
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‘before the Additional 
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of boosting up the sale of Pushp Raj 
by damaging Basant Bahar.” 


A, Before the Trial Magistrate 
the defence taken up by the appellant 
was that the Basant Bahar-scent was his 
original product, that he had put that 
scent first in the market, and that it- 
was Sheojanam Prasad who imitated 
the genuine scent evolved by him, ana 
that therefore, there was no question 
of his having committed any offence 
either under S. 482 or S. 486 of the 
Penal Code. Both the parties examined 
witnesses. The Trial Magistrate, on 
such evidence, found (1) that it was 
the complainant who placed the scent 
under the name of Basant Bahar first 
in the market, (2) that that scent en- 
joyed a better market, (3) that finding 
that that scent had become popular, the 
appellant put out his own scent which 
was of inferior quality under the name 
o? Basant Bahar, and thus passed off 
his scent as if it was the one manu- 
factured and marketed by the com- 
plainant. On these findings, the Trial 
Magistrate convicted the appellant both 
under S. 482 and S. 486 and imposed 
fire of Rs. 250/- on each of the two 
counts. l l 

5. On appeal by the appellant 
Sessions Judge, 
Arrah, the said order of conviction and 
sentence was set aside. The additional 
Sessions Judge did not disagree, how- 
ever, with the findings of fact arrived 
at by the Trial Magistrate, but held 
that on the allegations contained in the 
complaint, a conviction under’. S. 482 


or under S. 486 could not be sustained. 


This conclusion was arrived at on the 
reading of the complaint to mean al- 
legations of counterfeiting the com- 
plainant’s trade mark by the appellant 
and not the property mark. He also 
held that after the passing of the Trade 


. and Merchandise Marks Act, 1958 such 


counterfeiting of-trade mark was no 
longer an offence ‘under the Penal 
Code. l 

6. The complainant thereupon: 
filed an appeal in the High Court. 


Pending the appeal the complainant, as 


aforesaid, died on July 22, 1967. Two 
questions in the main were canvassed 
before the High Court; (1) whether on 
the death of the complainant the ap- 
peal filed by him abated, and whether 
his son Ashok Kumar could be brought 
on record as the legal representative 
of the deceased complainant, and (2) 
whether on the averments in the com- 


2490 S. C. [Prs. 6-7} Sumat Prasad v. Sheojanan Prasad 
‘had not even a remedy by way of a 


plaint and the evidence on record a 
case of counterfeiting the property 
mark of the complainant could be 
“maintained. The High Court was of the 
view that there was no provision in 


the Code of Criminal Procedure under l 


which ‘a legal representative of a de- 
‘ceased complainant could apply for þe- 
ing brought on record for the purpose 
of continuing an appeal filed by such 


a complainant. On that view, the High ‘ 


Court dismissed the application by the 
complainant’s son for being brought on 
record. The High Court, however, was 
of the view . that the complainant’s 
death did not bring about abatement of 
the appeal since once a criminal ap- 
peal was admitted the High Court had 
to go on with it and decide it, the real 
interested party being not the com- 
plainant, but the State. That question 
has not been agitated before us, and 


therefore, we are not called upon to. 


decide it or to express our opinion one 
‘way or the other. 


On the second question, the High 
Court examined the averments contain- 
ed in the complaint, particularly in 
paras 14 and 15 thereof, and also the 
evidence on record and concluded that 
. though in the complaint the complainant 
had used expressions, such as, “trade 
mark”, “counterfeiting his trade mark”, 
ete. those expressions had been loosely 
used, and that in substance the com- 
plaint averred counterfeiting of pro- 
perty mark. Disagreeing with the con- 


struction placed by the Additional Ses- . 


sions Judge on the complaint, the High 


Court allowed the appeal, set aside the . 


order of acquittal passed by him and 
restored the order of conviction and 
sentence passed by the Trial Magis- 
trate. Counsel for the appellant chal- 
lenged the correctness of the view 
taken by the High Court. 


Counsel for the appellant maintain- 
ed that the view taken of the com- 
plaint by the Additional Sessions 
Judge was correct as against that 
taken by the High Court, that on a 
fair perusal of the complaint the case 
there set out was one of breach of and 
counterfeiting the trade mark ‘Basant 
Bahar’ and that therefore, after the 
passing of the Trade and Merchandise 
Marks Act, 1958 such - counterfeiting 
‘was no longer an offence punishable 
under the Penal Code. The contention 
further was that since the complainant’s 
said trade mark was unregistered, he 


_ tion to 
- indicating or 
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civil suit under that Act. The High 
Court, so the argument ran, wrongly 
construed the complaint as one for a 
breach of and counterfeiting the pro- 
perty mark, and therefore, the High 
Court’s order cannot be sustained. 


ì 


T. The coneept of-a trade mark 
is distinct from that of a property 
mark. A mark, as defined by S. 2 (1) 
(i) of the Trade and Merchandise 
Marks Act, 1958, includes a device,| 
trand, heading, label, ticket, name, 
S-gnature, word, letter or numerical or 
any combination thereof. A _ trade}. 
mark means a mark used in rela-| 
goods for the purpose of 
| so as to indicate aj. 
eonnection in the course of trade be- 
tween the goods and some person hav- 
irg the right as proprietor to use that 
mark, The function of a trade mark is 
tc give an indication to. the purchaser} 
Or a possible purchaser as to the manu- 
fecture or quality of the goods, to give 
an indication to his eye of the trade 
scurce from which the goods come, or 


. the trade hands through which _ they} 


pess on their way to the market.. (per 
Bowen, L.J., in In re, Powells Trade! 
Mark, (1893) 10 R.P.C. 200). On thel 


'other hand, a property mark, as de- 


fined by S. 479 of the Penal Code 
means a mark used for denoting that a 
movable property belongs to a parti-| 
cular person. Thus, the distinction be- 
tween a trade mark and a property 
mark is that whereas the former de- 


notes the manufacture or quality of the 


goods to which it is ‘attached, the lat-| 
ter denotes the ownership in them. In! 
other words, a trade mark concerns the 
goods themselves, while a property 
merk concerns the ‘proprietor. A pro- 
perty mark attached to the movable 
property of a person remains even if 
part of such property goes out of hisi 
hands and ceases to be his, In Emperor/ 
v. Dahyabhai Chakasha, (1904) 6 Bom.: 
LR 513 the National Bank of India 
used to import bars of gold for sale. 
in India. Each bar was of a uniform. 
size, weight and purity and had the: 
wo-ds “National Bank of India” ins- 
cribed on it as its property mark. The. 
gold so imported was known in the: 
market as ‘Nasrana Bak’, and acquired 
a special value in the market. The 
accused placed in the market gold of 
their own mark with ‘words ‘Nasrana 
Bak’ inscribed on their bars. The High 
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Court ef Bombay held that the Natio- 
nal Bank of India owned a property 
mark in the bars imported by it, and 
‘that the accused were guilty of coun- 
terfeiting that property mark. It fur- 
ther held that though some of those 
bars: had been sold by the Bank and 
had thus passed out of its hands, that 
fact did not mean that its property 
mark did not remain, for, the function 
of a property mark to denote owner- 
ship is not destreyed because any part 
of it ən which it was impressed has 
ceased to be of that ownership. (see 
also S. K. Pothilingam Pillai v. N. M. 
ARowther, AIR 1969 Mad 94). 


8. The question then is whether 
fhe coxaplaint in substance, if not in 
form, contained the necessary aver- 
ments for bringing the case under the 
offence of using a false property mark 
Dy tne appellant and selling goods with 
a counterfeiting property mark, To 
succeed on the charges under S. 482 
and 5. 486 the complainant had to esta- 
blish that the appellant marked the 
scent manufactured and sold by him, 
or the packets and receptacles con- 
taining such scent or used packets or 
receptacles bearing that mark, and 
that he did so in a manner reasonably 
ealculated to cause it to be believed 
that the goods so marked or the scent 
contained in the packets and recepta- 
cles so marked belonged to the com- 
plainant. For the purpose of S. 486, 
he had further to establish that the 
appellant had sold, or exposed for sale, 
or had in his possession for sale goods 
having a mark calculeted to cause it 
to be believed that tha scent was the 
scent manufactured by and belonging 
to the complainant. 


9, In paras 38and 4 of the com- 
plaint, the complainant averred that 
he had evolved a formula after several 
aitempts for manufacturing scent and 
calling it Basant Baha> had put the 
scent so manufactured by him in the 
market sometime in 1952, which soon 
became popular in Shahabad as also 
in Patna and Gaya Districts. In para 6 
of the complaint, he pleaded that he 
had a Pari with a bunzh of flowers in 
her hands printed on the packets and 
receptacles in which the said scent was 
packed with ‘an inscription “Basant 
Bahar Scent. Khushbusn Ka Badshah” 
and at the foot of stch packets and 
receptacles the inscription Basant 
Bahar Perfumery Co, Shahabad. In 
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para 12, he averred that when 
his scent gained market and popu- 
larity the appellant brought out 
in the market scent manufactur- 
ed by him under the name of 
Pushp Raj, having a picture of a lady 
printed on the packets and receptacles, 
but the scent failed to get customers. 
In para 14, he pleaded that the scent 
‘Pushp Raj’ having failed, the accused 
adopted “ways and means of destroy- 
ing the business credit of Basant Bahar 
by surréptitiously and fraudulently and 
deliberately printing Trade.Mark La- 
bel of Basant Bahar and packing scents 
in receptacles of various varieties with 
inferior kind oi scent which are easily 
being palmed off as the genuine ‘Basant 
Bahar’ of the complainant with the 
result that the accused uses false trade 
mark and sells infericr quality of 
Basant Bahar to defame and destroy 
the good name of the complainant and 
his scent Basant Bahar and make il- 
legal gain for himself.” In para 15, he 
pleaded that the accused was manu- 
facturing spurious scent and defraud- 
ing the public by making them believe 
that His scent was the genuine Basant 
Bahar, that is, “Basant Bahar manufac- 
tured ard belonging to the complainant 
with the counterfeit imitation of trade 
mark with the sole object of making 
illegal gain and damaging the business. 
reputation of Basant Bahar of the com- 
plainant”. The complainant led evi- 
denze of some traders who deposed 
that they used to purchase scent from 
both the complainant and the accused, 
that from outward appearances they 
looked alike, and that their customers 
purchased scent placed in the market 
by the accused believing it to be the 
one manufactured and belonging to the 
complainant, but later on returned it 
fincing it to be of inferior quality. On 
the evidence on record the Trial Magis- 
trate found (1) that Basant Bahar 
evolved and manufactured by the com- 
plainant appeared in the market ear- 
lier than the scent manufactured and 
sola by the accused, (2) that the ac- 
cused first called his scent Pushp Raj, 
but finding that it did not sell wel! 
changed its name into Basant Bahar, 
(3) that his scent was of inferior gua- - 
lity, (4) that the packets and recepta- 
cles in which the accused packed his 
scent were exactly similar in shape and 
inscriptions on them, except for the 
name of the manufacture, namely, Ba- 
Basant Bahar Chemica! Co; Ltd., and 
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(5) that he presumably did this with a 
view to make the likely purchasers be- 


-lieve that the scent he sold and placed 


in the market was the scent with the 
mark Basant Bahar made and sold by 
the complainant. These findings -were 
accepted both by the Additional: Ses- 
sions Judge and the High Court. 


~ 10. In our. view the name 
Basant Bahar with the. picture of. an 
angle with flowers in her hands and 
the inscription of Basant Bahar Khu- 
shbuon Ka Badshah printed on the 


jpackets and receptacles was the pro- 


perty mark denoting that the scent in 


‘{question was the one manufactured and 


j 


belonging to the complainant. From 
the findings arrived at by. the Trial 
Magistrate it must follow that the ap- 


pellant marked his scent and’ the pac- 


kets and receptacles in which it . was 
packed with the same name, the same 
picture and the same inscriptions with 
the intention of causing it to be believ- 
ed that the scent so marked or the scent 
contained in the said packets and rece- 
ptacles so marked was the one manu- 
factured by and sold in the market by 
the complainant. The evidence clearly 


- showed. that the scent so marked by -` 


him was sold by him inthe market with 
the intention and object aforesaid. 
The appellant thus committed the of- 
fence of both using a false property 
mark andofselling goods marked with 
a counterfeit property mark. Though 
the complainant used the words ‘trade 


‘mark’ at several places in the com- 


plaint, it was loosely used-as can be - 
Seen from paras 14 and 15 of the com- 
accusation ` 


plaint: The ‘“complainant’s 
was the use by the appellant of a pro- 
perty mark with the object of “palming 
off” to likely purchasers -his scent of 


{inferior quality as if it was the scent 


made by and belonging to the com- 
plainanht and’ selling it or exposing it 
for sale as if it was the scent manufac- 
tured by and belonging to the com- 
plainant. “% 3 


ti, We hold, therefore, that the 


High Court was rightin- setting aside. 


the order of acquittal passed by the 


Additional Sessions Judge and in res-' 


toring the order of conviction and sen- 
tence passed by the Trial Magistrate. 


12. The appeal is dismissed. 
- Appeal dismissed. 
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Index Note — (A) Succession Act 

(1925), S. 63—Will—Proof of execution 
and attestation—Burden of proof is on 
the propounder of the Will especially 
when it is alleged to be a forgery, 


Brief Note—(A) It is for the pro- 
pounder of the Will to. prove it, and 
in the absence of suspicious circumst- 
ances surrounding the execution of the 
Will, proof of testamentary capacity 
and the signature of the testator as: 
required by law is sufficient, to dis- 
charge the onus which is placed upon. 
the propounder of the Will. Where 
there are suspicious circumstances, the 
propouncer of the Will has to explain 
them away to the satisfaction of 
the Court. The suspicious circum- 
stances may be as to the genui- 
neness of the: signature of the 
testator, the condition of the tes- 
tator’s mind, the dispositions made 
in the Will being urinatural, improbable 
or unfair in the light of relevant cir- 
=umstances or there might be other in- 
dications in the Will to show that the 
testator’s ‘mind was not frée. If the 
Sropounder succeeds in removing the 
suspicious circumstances the Court 
would have to give effect to the Will 
even if the Will might be unnatural in 
zhe sense it has cut off wholly or.in part 
near relations. AIR 1964 S.C. 530, Rel. 
on. a (Para 5) 
Where the signature of the testator 
is challenged as a forged signature and 
the Will does not come from the cus- 
tody of a public authority or a family 
Solicitor the fact that the dispcsition. 


- -made in the Will were unnatural, im- 


probable or unfair, would undoubtedly- 
create some doubt about the Will, es- 
pecially, when the document is unregis-- 
tered and comes from the custody of 
a person who is the major beneficiary- 
under the Will. (Para 6) 

In the instant case considering the- 
fact that the plaintiffs who challenged’ 
the Will as having been forged by the 
defendants could not have succeeded: 
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the testator, judged from the concept 
of inheritance under the Aliyasanthana 
law by which the parties were govern- 
edand ithascome outinevidence that 
the defendants at one time or other lived 
with the testator and as such were near 
and dear to him, the High Court was 
right in holding that the dispositions 
under the Will were unnatural nor un- 
just and as such the Will was a genuine 
one. (Paras 7, 8) 
Cases Referred: 


AIR 1964 SC 529, Shaskikumar v. 
Subodh Kumar 


Mrs. Shyamala Pappu, Sr. Advo- 
cate (Mr. J. Ramamurthi, Advocate, 
with her), for Appellants; Mr. 5S. V. 
Gupte, Sr. Advocate, (Mr. K. N. Bhatt, 
Advocate, with him), for Respondents. 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This appeal is 
from the judgment and decree of the 
Mysore High Court in Regular First 
Appeal No. 73 of 1962 by which the 
decree passed by the Sub-Judge, South 
Kanara in Original Suis No. 53 of 1961 
was reversed. The suit was for posses- 
sion of immovable proparties and mesne 
profits. The properties in suit which 
are situated in 3 villages of Karkala 
Taluk, namely, Irvathoor, Miyar and 
Nallur, belonged to one Shantiraja 
Kadamba. He died on 21-10-1958. The 
family was an Aliyasanthana family. 
But after the passing of the Hindu 
Succession Act, 1956, the children of 
' his pre-deceased brothers became en- 
titled to the inheritance as Shantiraja 
Kadamba-did not leave behind either 
a widow or a legitimate child. The 
plaintiffs are the children of the two 
deceased brothers Jirmmappa Kadamba 
and Devaraja Kadamba. Their claim to 
the extensive property of Shantiraja 
was challenged by the five defendants. 
“They claimed all the property in suit 
under a Will alleged to have been exe- 
cuted by Shantiraja on 10-3-1958 i.e. 
more than six months before his death. 
The plaintiffs alleged that the deceas- 
ed Shantiraja had made no Will and 
had died intestate. They also alleged 
that the alleged Will which was put 
forward by the defendants was a for- 
gery having been brought into exis- 
tence after Shantiraja’s death by the 
defendants with the help of the scribe 
and the attesting witnesses. So the only 
substantial question before the Court 
was whether the alleged Will dated 10- 
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2.1958 was a valid Will executed by 
Shantiraja. 


2: It appears that the suit had 
been originally filed in the Court of 
the District Munsif, Karkal and the 
relie? sought therein was only for a 
decleration that the alleged Will was 
not genuine. Practically all the evi- 
denc2 was recorded before the District 
Munsif and then it became apparent 
that the suit for mere declaration might 
fail if consequential relief by way of 
possession was not prayed for. So the 
suit was amended for possession and 
filed in‘the court of the Sub-Judge, 
South Kanara. By agreement between 
the parties the whole of the evidence 
which was recorded before the District 
Mursif was taken on record in the 
Sub-Judge’s Court and the ` learned 
Sub-Judge proceeded to deliver judg- 
ment after hearing arguments. The 
point is that the learned Sub-Judge 
did not have, like the High Court, the 
benefit of watching the demeanour of 
the witnesses examined in the case. 


3. The learned Sub-Judge found 
that there. were several suspicious cir- 
cumstances surrounding the execution 
of the Will and these suspicions had 
not been removed by satisfactory evi- 
dence. He was of the view that the Will 
must have come into existence after the 
death of Shantiraja and the forged Will 
must have been brought into existence 
by defendant No.1 with the help of 
the other defendants, the scribe and the 


_ attesting witnesses. In appeal the High 


Court came to.a contrary conclusion. 
It held that there was nothing unnatural 
in the testator giving his estate to the 
defendants who were closer to him than 
the plaintiffs. The High Court further 
held that the scribe and the attesting 
witnesses were independent and suffi- 
ciently disinterested _ witnesses and 
there was no reason why their evidence 
should be discarded. Of the two hand- 
writing experts examined one on 
either side, the learned Judges, . who 
put the signature of Shantiraja to a 
close scrutiny, were more inclined to 
accept the evidence of the expert exa- 
mined on behalf of the defendants that 
the signature on the Will was that of 
Shantiraj. Accordingly the High Court 
held that the Will was the valid Will 
of Shantiraja Kadamba and the defen- 
dants were entitled to the suit proper~ 
ties. thereunder. In that: view the 
Hizh Court allowed the appeal of de- 
fendants and dismissed the plaintiffs’ 
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Suit. Ib is from that order that the 
present appeal is filed in this Court. 


4. The Will in question is Ex- 
hibit B. 1 dated 10-3-1958. The case of 
the defendant is that it was executed 


by Shantiraja at about 1.00 P.M. on 


that day. The Will was written by 
one P. Venkataramana (D.W. 1) a tea- 


cher in the village School at Irvathoor.’ 


The twe attesting witnesses are 
Dharampal Kadamba, (D.W. 2) and 
Anantraj Kadamba (D. W..3), Dharam- 


pal Kadamba is the Patel of Miyar vil-. 


` lage since 1951 and is also the Presi- 


dent of the-local village Panchayat.’ 


Anantraj Kadamba (D.W. 3), is a resi- 
dent of Irvathoor and is the uncle of 
Dharampal Kadamba. The evidence of 


all these three witnesses is to the effect 


that the scribe wrote the will to the 
dictation of the deceased Shantiraja 
and that after the same was written 
the deceased Shantiraja signed the 
Same in the presence of the scribe and 
thè two attesting witnesses.. After the 


signature of the testator, the two. 


attesting’ witnesses put their signa- 
tures as attesting witnesses and so 
did the scribe, If the evidence of 
these witnesses is accepted as satis- 
factory as High Court has done, 
there can be no doubt that the Will 
will have to be regarded as a valid 
Will of the deceaséd Shantiraja. It is 
the plaintiff’s own case that except for 
two days before his death in October, 
1958 the deceased Shantiraja, though 
old, enjoyed good health and used to 
move about in the village, His state of 


health and capacity to execute the Will 


on 10-3-1958 is beyond dispute. 
5. The position in law is no 


longer in doubt. It is for the propoun-. 


der of the Will to prove it, and in the 
absence of suspicious circumstances 
surrounding the execution of the Will, 
proof. of testamentary capacity and the 
Signature of the testator as required 
by law is sufficient, to discharge the 
onus which is placed upon the pro- 
pounder of the Will. Where there are 
suspicious circumstances, the propoun- 
der of the Will has to explain them 
away to the satisfaction of the Court. 
The suspicious circumstances may be 
as to the genuineness of the signature 
of the testator, the condition of the 
testator’s mind, the dispositions made 
in the Will being unnatural, improba- 
ble or unfair in the light of relevant 
circumstances or there might be other 
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indications in the Will to show that the; 
testators mind was not free. If thet 
propounder succeeds in removing the 
suspicious circumstances the Court? 
would have to.give effect to the Will 
əven if the Will might be unnatural in! 
zhe, sense it has cut off wholly er inl 
Dart near relations. See: Shashi Kumar 
7, Subodh Kumar, AIR 1964 SC 529. 


6. Where the signature ef the 
testator is challenged as a forged signa- 
ture and the Will does not come from 
the custody of a public authority or a 
lamily Solicitor the fact that the dis- 
positions made in the Will were un-! 
natural, improbable or unfair, would: 
undoubtedly create some doubt about! 
the Will, especially, when the docu- 5 
Ment is unregistered and comes from! 
the custody of a person who ‘is the} 
najor beneficiary under the Will. In’: 
tae present case the large estate of the. 
Geceased has been distributed by him: 
principally between defendant No. 1 









h 





' Chandraraj Kadamba, Janki, defendant: 


`o. 4 and Jayavathi, defendant No. 5. 
£ small portion. is given to defendant. 
fo. 3 Ratnavathi and her husband Jin- 
araja, defendant No. 2. We will, there- 
fore, have to see the relations of these 
five defendants with the deceased. 
Shantiraja. The plaintiffs themselves. . 
nave alleged in the plaint that defen- 
dant No. 1 was the nephew of the de- 
ceased. He belonged to the same ori- 
g-nal Aliyasanthana family as the de- 
ceased, though it appears there was a 
partition between the two branches. © 
Moreover, it has come in evidence that: - 


' defendant No. 1 was living with the de- 


ceased in his Kolke house at Irvathoor 


ftom 1935 to 1947 and it was only after- 


hts marriage that he left for the house off 


| his wife at Konajee. A fact to be re- 


rmembered about Aliyasanthana fami- 
lies is that husbands go to live with: 
their wives as females principally ‘in- . 
Ferit the estate. This is how defendant: 


‘Ifo, 1 had gone to live with his wife. 


Defendant No..1 has stated. that -he per-- 
soaally did not know about the execu-- 
tzoen of the. Will till the Will itself was: 
given to him by the deceased in May, 


1958 for safe custody. It is not shown: 


taat the plaintiffs ‘were.closer to and: 
more intimate with the deceased than: 
defendant No. 1 who for many years. 
was actually living with Shantiraja, 
belonged to the Aliyasanthana family- 


'a2ad was a nephew of the deceased. 


T. Shantiraja does not appear- 
to have lived the life of an ordinary“ 
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‘householder. He did not marry and 
did not have any legitimate child. So 
far as could be seen, he had one house 
at Miyar. His deceased brother’s chil- 
dren lived in Miyar only. Shantiraja. 
however, seems to have left Miyar and 
gone to Irvathoor—anovzher village and 
lived there in a house known as the 
Kolke house. Defendant No. 4 was 
‘his kept mistress and as the Will shows 
she had been living with him and 
sharing his joys and sorrows for over 
45 years. It is not d:sputed that he 
had two daughters by her and these 
daughters were educated by him and 
married off to respectable and well- 
placed husbands. He had a cook and 
defendant No. 3 was the daughter of 
this cook. She lived in the house and 
it is not disputed that Shantiraja him- 
self celebrated her marriage with defen- 
dant No. 2 and spent for it. Defendant 
No. 5 Jayavathi also -ived with him. 
She was the widow cf his nephew 
Nagaraja Kadamba who, it is admitted, 
would have been, according to the Ali- 
‘yasanthana law, the nearest kin to him 
if only he had survived the testator. 
In fact Shantiraja himself seems to 
have inherited the prcperty left by 
Nagaraja. In short, all the defendants 
were close to Shantiraja and at one 
‘time or the other lived with him. At 
the time of his death defendant No. 4 
and defendant No. 5 were living with 
‘him in his house. The High Court has 
observed that the plaintiffs family 
judged from the Aliyasanthana concept 
of inheritance would never have been 
the heirs of deceased testator. On the 
other hand, defendant No. 1 was a mem- 
“ ber of the testator’s ‘kutumba’ or fami- 
ly and the old man, if he still believed 
in the concept of inheritance, was 
more likely to leave the bulk of his 
property to defendant No. 1 than to 
anybody else. 





'8. . A perusal of the Will which 
is a short one would go to show that 
the several dispositions were not inju- 
dicious. Defendant No. 1 has been given 
all the lands of Irvathcor village which 
come under pattas 1 and 83. He is also 
entrusted with the management of 
some of his other lands in Irvathoor 
‘village coming under pattas 15, 58 and 
‘81, the object of the entrustment be- 
ing that he should perform all the 
‘customary religious viniyogs (perfor- 
mances) out of the income derived 
from these lands. These customary 








Pushpavati v. Chandraja Kadamba 


[Prs. 7-9} S. C. 2495 


religious performances were to þe carri- 
ed out in both the villages Irvathoor 
and Miyar. Patta No. 91 of Penjak 
village which contains only small lands 
is also left to him with the condition. 
that the entire .produce from the lands. 
covered by Patta No. 91 should be 
handed over to Ratnawati, defendant 
No. 3 during her lifetime. Defendant 
No. 1 is further enjoined to meet the 
entire household expenses of the second 
and third defendants from the income 
of these lands. To his mistress Janki, 


‘defendant No. 4, he bequeathed all the 


lands covered by Patta No: 1 of Miyar 

village. That was a substantial provi- 

sion for defendant No. 4. He bequeath- 

ed lands covered by patta Nos. 12, 

and 114 -of village Nallur to De- 

fendant 5, his nephew’s widow. It 

is true that there is no bequest 

in favour of his daughters. That 

does not create suspicion. If as 

alleged in the plaint, defendant No. 4 

was responsible for the fabrication of 
the Will with the help of others, she 

would have certainly seen to it that. 
her daughters also got a large share. 

The very fact that the daughters were. 
not given any property goes to show 

that defendant No. 4 could not have- 
been party to any such alleged fabri- 
cation. The testator had already marri-- 
ed off the daughters, they were well: 
placed in life, and he might have- 
thought that after the death of his kept. 
mistress, defendant No. 4, all the sub-- 
stantial property which was devised by- 
him to her would automatically go to- 
the daughters and hence there was no 

need for any separate provision. Inj: 
other words, the High Court is right 

in concluding that the dispositions 

under the Will were neither unnatural: 
nor unjust. 


9, We have already referred to. 
the evidence with regard to the actual. 
execution of the Will. The Will was. 
executed in a room in the Kolke house. 
belonging to the testator who, it ap-- 
pears, had casually asked the two attest-. 
ing witnesses the previous day to come. 
to his house at noon on 10-3-1958, He 
had not told them what the business. 
was. That he wanted to keep the- 
whole matter a very well guarded. 
secret is clear from the fact that the- 
scribe and the two attesting witnesses. 
came to know that a Will was being- 
executed only when it was being act- 
ually dictated by the testator. No other- 
member of the family living in the- 
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house was in the room. The teacher 
Venkataramana had come to the house, 
as usual, at noon and after he had 
taken his meal he was called inside the 
room. By that time the two other at- 
testing witnesses had also arrived. The 
case is that the testator gave paper 
and a fountain pen to the scribe and 
asked him to write ashe dictated. The 
‘scribe i.e, Venkataramana wrote to his 
‘dictation and after the dictation was 
‘finished the testator took the writ- 
ing himself, -read it silently and then 
affixed his signature with the same 
pen below the writing. Thereafter, the 
two attesting witnesses made their 
signatures and finally the whole writ- 
ing was rounded off by the teacher 
Venkataramana scribing under his 
signature that the Will was written by 
‘him. Thereafter the party dispersed. In 
May next, according to defendant No. 1 
the document was handed over to him 
‘by the testator when he was on a visit 


to Kolke house and it was at that time — 


only that defendant No. 1 came to 
know that it-was the Will of the testa- 
tor. j i 


10. The High Court has accept- 
ed this evidence with regard to the exe- 
cution of the Will. It had been conten- 
ded before it that the scribe and the 
attesting witnesses were not disinterest- 
ed independent witnesses and, therefore 
the evidence should not be accepted. 
The High Court has. repelled that con- 
tention and was of the view that the 
interest of these persons was not such 
that they would be party to a fabrica- 
ted Will. Venkataramana was a teacher 
in the Primary School and did not be- 
Jong to the village. His village was 
about 5 miles away but being a teacher 


in the Irvathoor School.he had to come. 


to school every morning from his own 
village and return in the evening. In 
the mid-day, however, he did not return 
to his house and it appears that the 
testator who was a rich and charitably 


disposed man and a respected Patil of- 


the village’ must have requested the 
teacher to take his lunch at his place 
and that was how the teacher was 
visiting the Kolke house at noon every 
day. He continued to be a teacher in 
that school even after the death of the 
testator and defendant No. 1 and de- 
fendant No. 4 continued the same faci- 
lity to him as the testator had done. It 
is not shown that he was in any way 
interested in the parties to the suit. In 
fact he knows very little about the 
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family affairs. The attesting witnesses 
aiso are not shown to be so much in- 
terested in the defendants that they 
should agree to the fabrication of the 
zestator’s Will. Dharampal Kadamba is 
she resident of the Miyar village and 
is also now the President of the Village 
Panchayat. He was not a local man. He 
zaad no property of his own at Miyar. 
But it seems he owed his position es 
the village Patil.to the testator. The 
sestator had stopped living at Miyar 
and had shifted to Irvathoor. Dharam- 
pal was asked to live in the Miyar 
house and it appears that a land and a 


small garden piece were given to him— 


the consideration being that he should 
stay in the place and perform all the 
‘Viniyogas’ it was the testator’s custom 
to do. We can, therefore, say that he 
was a man in the confidence of the de- 
ceased testator and it won’t be sur- 
prising that he was called to attest the 


- Will. The defendants have continued to 


give him the same facilities as the 
testator had done and it cannot be said 
that the defendants have conferred up- 
on him such ‘benefits that. he will agree 
to fabricate the Will. The other attest- 
mg witness Anantraj Kadamba who 
Hved in Irvathoor itself is still more 
disinterested. He was merely a tenant 
of one or two lands of the testator. He 
was a tenant before and continued to 
be a tenant after the death of the tes- 
tator. One of the lands was on mulgaini 


‘tenure from the time of the testator. 


“hat means that the tenure was of 
permanent tenancy. In short, no bene- 
tit has been. conferred by the defen- 
dants upon these three important wit- 
nesses which they had not enjoyed in 
the testator’s own lifetime for several 
years. It had been contended in the 
written statement that defendant 
No. 4, the aged kept mistress, was 
chiefly instrumental in fabricating the 
Will with the help of the other defen- 


cants, the scribe and the two attesting 


witnesses. At the time of the argument 
cefendant No. 1 was made the villain 
ofthe piece. It was argued that defen- 
cant No. 1 after having conspired with 


‘the rest to fabricate the Will arranged 


with the scribe and. the attesting wit- 
resses that when the time came to 
give evidence they should say that de- 
fondant No. 1 was not present at all 
at the time of the execution of the Will, 
s2 that the suspicion of procuring the. 
Will in his favour would be complete- 
ly avoided. But the pity of it is’ that 
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when defendant No. 1, the scribe and 


the two attesting witnesses were in the - 


“witness box there was not even a zug- 
gestion to them that they had conspir- 
ed to forge the Will ard that the Nil 
was forged by them after the deat of 


‘the testator. The High Court after a. 


detailed consideration of the evid=nce 
has come to the conclusion that the wit- 


messes with regard to zhe execution of, 


the Will are reliable and we have no 
ood reason to think ozherwise. 


11. Onthat finding itis not neces- 


sary to consider some ozher small paints 
which were argued in the case. Txose 
points had been argued before the High 
Court and the High Court, for zood 
reasons, had repelled them all. A refer- 
ence was also made to the evidence of 
the handwriting experts. On beha-f of 
the plaintiffs, Mr. C. M. Regheliri, a 
handwriting expert from Madras was 
examined to show that the disputed 
signature was not of the testator. 
Behalf of the defendants, Mr. C. T. 
‘Bhanagay of Nagpur who is a Govern- 
ment Criminologist and Addit onal 
Government Examiner of Questioned 
Documents for certain States was exa- 
mined as expert witness. He gave his 
Opinion that the disputed signature on 
the Will was of the testator. Botk the 
_ witnesses did not know Kannada or 
the Kannada script. The ‘Trial Court, 
therefore, rejected the 
‘beth. The High Court was not agree- 
able that on that ground alone their 
evidence should be rejected. So far as 
Mr. Reghelini was concerned it was 
noticed that he had compared the dis- 
puted signature of the testator with 
some other signatures alleged to have 
been of the testator but which were 
not proved in Court. When the admit- 
‘ed signatures were shown in the wit- 
mess box, he obviously called for ad- 
ditional signatures for further compari- 
son the implication of which was that 
he could not make up his- mind. by a 
‘mere look at the admitted signatures in 
the witness box whether the disputed 
signature was made by the person who 
had made the admitted signatures Na- 
‘turally Mr. Reghelini’s evidence was 
of little help. The learned Jtdges, 
whe apparently know Kannada ana also 
the Kannada script, were inclined to 
accept Mr. Bhanagay’s evidence as more 
reliable. 
half of the appellants before us con- 
-tended that there were more per lifts 
in the disputed signacure than ir the 
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evidence of 


Mrs. Pappu appearing 01 be- - 
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admitted signatures which. had been 
compåred by Mr. Bhanagay. But Mr. 
Bhanagay himself when he was in the 
witness . box was not cross-examined 
about tne case. We have also, for 
ourselves, scrutinized tke signatures as 
well as we could, and we think that it 
is not possible to disagree with the view 
taken by the High Court in. this respect. 


12. The result, therefore, is 
that the conclusion arrived at by the 
High Court regarding the genuineness 
of the Will is correct and the appeal 
must, therefore, fail. It is dismissed 
with costs. 

Appeal dismissed. 


AIR 1972 SUPREME COURT 2407 
(VY 59 C 482) - 


(From: Allahabad)* 


GROVER AND 
D. G. PALEKAR, JJ. 


Deokinandan Prashar, Appellant v. 
The Agra Distt. Co-operative Bank and 
others, Respondents. 


Civil Appeal No. 1047 of 1968, D/- 
29-8-1972. 


Index Note — (A) Ania District 
Co-operative Bank Ltd., Agra Service 
Rules (1958), R. 101 — Order of Regis- 
trar under R. 101—Cannot be simply 
withdrawn by an Officer who succeeds 
him. Civ. Mise. Writ No. 3713 of 1967, 
D/- 25-10-1967 (All), Reversed. 


Brief Note—(A) The Registrar pass- 
ed an order setting aside the resolution 
of the Board of Directors terminating 
services of an employee and the em- 


-pleyee had- been reinstated. The suc- 


cessor Registrar simply purported to 
withdraw his predecessor’s order with- 
out ‘giving any reasons for his action, 
nor was the employee given an op- 
portunity to show cause against the 
purported withdrawal. 


Held that the order made by the 
first Registrar, whether on merits it 
wss right or wrong, was an order made 
with jurisdiction under Rule 101 of the 
Service Rules, and such a quasi judi- 
cial order passed by a statutory autho- 
rity like the Registrar in exercise of 
his jurisdiction was not liable to be 


*(Civ. Misc. Writ No. 3713 of 1967, D/- 
25-10-1967 — All.) i 
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simply withdrawn by an officer who 
succeeds him. (Para 11) 
Cases Referred: (Chronological Paras 
AIR 1971 SC 1828=(1971) 2 SCC 
192, Indian Airlines Corporation 
v. Sukhdeo Rai 


Mr. M. C. Setalvad, Sr. Advocate, 
(M/s. Yogeshwar Prasad, M. Veerappa 
and S. K. Bagga, Advocates with him), 
for Appellant; M/s. S. S. Shukla and 
H. S. Marwaha, Advocates, for Respon- 
dents (Nos. 3, 7 & 9). 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— This is an appeal 
by special leave from the judgment 
and Order dated October 25, 1967 pass- 
ed by the Allahabad High Court: in 
Civil Miscellaneous Writ No. 3713 of 
1967. 

2. The petitioner Deoki Nandan 
Parashar was an employee of the Agra 
District Co-operative Bank Agra. He 
joined service as an Office Assistant 
in 1963 and was confirmed in that post 
„a year later on May 14, 1964. On Octo- 
ber 16, 1964 the petitioner was promo- 
ted as Executive Officer and was con- 
firmed in that post after one year’s 
probation expiring on 16-10-1965. 

3. The Annual General Meeting 
of the Bank was fixed on -August 25, 
1966. An emergency meeting of the 
Board of Directors was called on the 
previous day for disposing of urgent 
business in connection with the pro- 
posed Annual General Meeting. At that 
meeting one A, P: Sharma, who was a 
Director, moved a resolution for ter- 
minating the services of the petitioner. 
It was passed. A letter was issued to 
the petitioner on August 25, 1966 inti- 
mating to him the termination of his 
services. A cheque was also issued for 
two months’ salary in lieu of notice. 


4. Aggrieved by this Order 


- which was passed without previous 


notice, the petitioner went in appeal 
to the Registrar, Co-operative Societies 
under Rule 101.of the Agra District 
Co-operative Bank Ltd., Agra Service 
Rules, 1958 hereinafter described as 
the “service rules”. The Registrar held 
that the termination of the petitioner’s 
Services all of a sudden in an emergent 
meeting of the Board of Directors on 
the eve of the Annual General: Meeting 
without giving him an opportunity for 
submitting his explanation, was in utter 
disregard of Rule No. 21 of the Service 
Rules. Such an action on the part of 


A. I, R. . 


the Board of Directors was against all 
canons of equity, justice and good 
conscience and, therefore, the order 
required to be set aside. He further 
aided’ that the resolution of the Society 
terminating the petitioner’s service was 


foreign to the objects of the Society 


and was, therefore, inoperative and lia- 
ble to be deleted from the records of 
the: Society. 

- 5, The result of this decision 
was that the petitioner resumed service 
on September 4, 1966 and the interme- 
diate period during which he was ab- 
sent due to.the order passed by the 
Board was treated as on duty. 

§. More than a year later, that 
is, on October 17, 1967 a new officer 
who had become the Registrar of the 
Co-operative Societies passed the fol- 
lcwing order: 

“The order of my predecessor 
issued vide this office endorsement No. 
1°49-54/8-1(8)/ Bkg. dated September 
38, 1966 in which resolution No. 28 of 
the meeting of the Board of Director 
of the District Co-operative Bank Ltd. 
Agra held on 24-8-1966 was declared 
u:tra vires under Rule 175 of the 
U. P. Co-operative Societies Rules, 1936 
(amended upto date) is hereby with- 
drawn.” 

No reasons were given why the previ- 
ous order had been withdrawn. But the 
Administrator of the Bank, who was 
now exercising the powers of the Board. 
of Directors, issued an Order that in 
view of the withdrawal order passed 
by the Registrar, the services of the 
petitioner stood terminated with effect 
from 21-10-1967 and, therefore, he. 
skould hand over all papers and charge 
ecncerning the bank. 

T The .petitioner, thereupon, 
approached the High Court under 
Article 226 complaining that the new 
Registrar had no jurisdiction to with- 
draw the quasi judicial order passed: 
by his predecessor and that the order 
cf withdrawal had been passed at the 
instance of the Minister concerned who 
bore grudge against the petitioner. 


8. We are informed that no 
return was filed on behalf of the seve- 
ral respondents including the Registrar 
ard the Minister. 

9. The principal contention of 
the petitioner was that the withdrawal 


-Order of the Registrar dated October 


1%, 1967 was illegal. and without juris- 
diction and the principal relief that he 
claimed was that the same be quashed 
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and set aside.. The High Court, how- 
ever, addressed itself to ‘the question 
as to whether the order passed by the 
previous Registrar cn September 3, 
1966 was a correct order. It came to 
the conclusion that the order terminat- 
ing the petitioner’s. services was passed 
either under rule 28 or rule 22 of the 
Service Rules and since neither rule 
required that notic2 to show cause 
against the contemplated action be issu- 
ed, the Registrar was wrong in hold- 
ing that the termir.ation order could 
not stand because no explanation was 
called for. Then the learned Judges 
proceed to say: “This wrong order of 
the Registrar has b2en withdrawn by 
the present Registrar. Counsel for the 
petitioner submits that the present 
Registrar has no pcwer to withdraw 
an order of his predecessor. Assuming 
that that is so, the main >- question is 
whether we should exercise discretion 
for interference in the circumstances of 
this case. We have already held that 
the order of the former Registrar is 
palpably wrong. The impugned order of 
the present Registrer withdraws that 
order. His order, therefore, advances 
manifest justice. Accordingly, we de- 
cline to interfere.” In that view the 
High Court dismissed the petitioner’s 
writ petition. 

10. Tt is contended before us on 
behalf of the petitioner/appellant that 
the former Registrar had passed an 
order in favour of the petitioner in due 
exercise of his powers and as a result 
of that order the pecitioner had actual- 
ly resumed his service on September 
4, 1966 and continued to be in service 
for more than a year thereafter, when, 
all of a sudden he was removed from 


service on the ground that the previ- - 


ous order passed. by the Registrar in 
his favour had beer. withdrawn by his 
successor on 17-10-1967. The allegation 
of mala fides made by the petitioner had 
not been controverted. But for the pur- 
pose of this appeal Mr. Setalvad for 
the petitioner does not want to make 
any capital out of it He is prepared to 
show that the view of the High Court 
that the order was either under R. 28 


or 22 of the Service Rules and that. 


neither required a reasonable opportu- 
nity being given is quite erroneous. But 
he says that it is not necessary for 
him to’ press even that point because 
his chief grievance was that the suc- 
cessor of the Regis=rar had no autho- 
rity whatsoever either under the Act 
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or the Rules to withdraw an order pass- 
ed by his predecessor by which cer- 
tain rights and obligations had been 
created. The predecessor’s order had 
set aside the resolution of the Board 
terminating the petitioner’s service and 
tne petitioner had been reinstated. The 
successor Registrar simply purported 
to withdraw his predecessor’s order 
without giving any reasons for his ac- 
tion; nor was the petitioner given an 
opportunity to show cause against the 
purported withdrawal. The order made 
by the first Registrar, whether on 
merits it was right or wrong was an 
order made with jurisdiction under 
Rule 101 of the Service Rules, and such 
a quasi judicial order passed by a sta- 
tutory authority like the Registrar in 
exercise of his jurisdiction was not lia- 
ble to be simply withdrawn by an offi- 
cer who succeeds him. 

11. We think there is ‘consi- 
derable force in this contention. The 
petitioner’s complaint was against the 
order of the successor Registrar. He was 
not interested in having the first Regis- 
trar’s order set aside. Only the Bank 
might have been interested in setting 
aside that order. But the Bank had not 
taken any steps either by way of ap- 
peal to the Government or by any 
Writ Petition to have the order of the 
Registrar dated September 3, 1966 set 
aside. Since no return was filed, we 
cannot even assume that the Bank had 
asked for setting aside that order. In 
these circumstances, the High Court 
was not justified in dealing with the 
merits of that order. Mr. Setalvad con- 
tends that Rules 28 and 22 on which 
the High Court relied do’ not support 
the conclusion of the High Court. It 
was obvious from the resolution passed 
by the Board of Directors on August 
24, 1966 that though two months salary 
had been paid ‘in lieu of notice, R. 28 
was not applicable because that rule 
comes into force only in case of re- 
trenchment. Nor could the order be 
regarded as one under Rule 22 because 
Rule 22 speaks of a dismissal without 
notice and without, compensation in 
lieu of notice. Moreover, in his sub- 


Co-op. Bank 


‘mission, when Rule 22 provided for 


dismissal without notice or ary com- 
pensation in lieu of notice for a grave 
misconduct, it did not do away with 
the necessity of showing cause against 
the order of dismissal but only em- 
phasised that the dismissal could take 
effect immediately, and in such a case, 


2500 S. C. [Prs. 11-13] Deokinandan v. Agra Distt. Co-op. Bank 
the Registrar who is a statutory au- 


neither notice nor compensation in lieu 
of notice, as was required in other 
types of termination of service, was 
essential. We do not, however, want to 
deal with this argument here because 
it is clear to us that the learned Jud- 
ges were plainly in error in determin- 
ing the correctness or othérwise of the 
erder passed by the first Registrar þe- 
- cause there was no challenge to it. The 
High Court had to deal only with the 
complaint of the petitioner as made out 
in his petition. But so far as that is 
concerned, it has refused to enter into 
an investigation of the matter on the 
sround that the withdrawal order had 
advanced manifest justice. We asked 
Mr. Shukla, appearing on behalf of the 
respondent Bank, to point out to us 
any authority statutory or otherwise, 
which enabled the successor. Registrar 


to set aside, without notice to parties, . 


a quasi judicial order passed by his 
predecessor more than a year previous- 
ly. Mr. Shukla was unable to invite 
our attention to any statute or legal 
authority in this connection. The peti- 
tioner had alleged mala fides.. But for 
the purposes of disposing of this : ap- 
peal is not necessary for us to deal 


with it in this appeal. The Registrar - 


had no jurisdiction whatsoever "to 
withdraw” his predecessor’s order and 
his action in withdrawing it must be 
regarded as a nullity and of no effect. 
The consequence will be that the for- 
mer order of the Registrar passed on 
September 3, 1966 will continue to 
hold the field. 


12. Mr. Shukla, however, sought 
to support the order of the High Court 
en two grounds. First he contended 
that the Service Rules were non-statu- 
tory domestic Rules governing relations 
between master and servant and that 
being so the effect of cancelling the 
withdrawal order would be to thrust 
an employee upon the Bank which did 
not want him. 
relied on Indian Airlines Corporation v. 
Sukhdeo Rai, (1971) 2 SCC 192=(AIR 
1971 SC 1828). We are afraid, this 
eround is not open in appeal. It was 
never contended that the service rules 
were domestic rules and non-statutory. 
As a matter of fact the High Court 
has proceeded on- the basis that these 
are statutory rules. Under one of them 
namely rule 101 an .employee was 
given the right of appeal against the 
decision of the Board of Directors to 


the law. 


In this connection he. 
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thority of the Government under the 
Co-operative Societies Act, 1912. The 
action of the Registrar in withdrawing 
his predecessor’s order- has -been chal- 
lenged on the ground that the statutory 
authority had acted without jurisdic-- 
tion and the.case was heard on that 
basis. We cannot, therefore, permit 
Mr. Shukla to contend before us that 
the rules were non-statutory. Indeed 


‘that really makes no difference. There 


were rules governing the dismissal of 
an employee and the Bank was bound 
by these rules. One ‘of these rules 
namely Rule 101 gave an employee a 
right of appeal to the Registrar who 
is a statutory authority and the order 
of the. Registrar was final. . It was not 
only fully binding upon the employer 
anc ‘the employee but also upon the 
Registrar: himself, in the sense, that: 
once it was made by him it'could not . 
be reviewed except in due course of 


13. The second ground of Mr. 
Shukla was that even assuming that 
the rules were statutory and the Regis- 


‘trar is a statutory authority liable to 


act under the rules, the order passed . 
by the first Registrar on September 3, 
1966 was an order passed without juris- 
diction and was a nullity. Being a nul- 
lity it was open to the successor Regis- 
trar to withdraw it, that'is to say, to 
declare that it was a nullity. This point 
again was not taken in the High Court. 
It was not contended that the Regis- 
trar had no appellate 
from the order passed by the Board. 
Rule 101 which comes under the head- 
ing “XI Miscellaneous” is as follows: 
“Any matter not covered by these 
rules shall be disposed of at the discre- 
tion of Board’ of Directors. Appeal 
against the decisions of the Board of 
Directors will lie with the Registrar 
and must be made within three months 
from the date the order of the Board 
of Directors is communicated to the 
employee. The decision of the Regis- 
trar on the appeal shall be final.” - 
It is contended that rule 101 does not 


-apply to an order terminating the ser- 


vices of an employee because other pro- 
visions have been made for appeal 
under the rules. In this connection, 
reference was made to rule 26 which 
says that an employee aggrieved. by an 
order of punishment may appeal to the 
Board of Directors. Prima facie this 
rule will apply when the authority 1s 


jurisdiction - 
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subordinate to the Eoard of Directors. 
Where a Subordinate authority passes 
an order of punishment an appeal is 
provided against thet order to the 
Board of Directcrs. . Where the 
Board of Directors passes an order of 
- dismissal it will be, prima facie, incon- 
gruous tosay that an appeal from the 
decision of the Boarc of Directors shall 
be to the Board of Directors only. 
Rule 101 refers to all matters relating to 
an employee not covered by the other 
rules. Rule 26 does not cover the case 
of an appeal against the order made 
by the Board of Directors against an 
employee. - That is specifically provid- 
ed under Rule 101. We do not want to 
give a final decision on that point be- 
cause it was not rais2d before the High 
Court and we do not have the benefit 
of the views of the High Court in that 
respect. All the parties before the High 
Court apparently sroceeded on the 
basis that the appeal to the Regis- 
trar lay under Rule 101, and that 
the order dated September 3, 1966 
was passed by the Registrar in exer- 
cise of his powers under Rule 101. The 
Registrar acted under that. rule as giv- 
ing him authority to entertain the ap- 
peal of an employee against his dis- 
missal. His authorizy to entertain the 
appeal was not challenged either. be- 
fore him or the High Court. We can- 
not, therefore, permit the second 
Sround also before this court. 

14, In the result the appeal is 
allowed, the order >f the High Court 
-is set aside and it is directed that the 
order of the Registrar dated 17-10-1967 
and the consequential order dated 21- 
10-1967 passed by the Administrator of 
Respondent Bank sk.ould be treated as 
null and void and as of no effect. The 
Apzellant shall get his costs through- 
out from respondent No. 1. 

Appeal allowed. 
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oe KHANNA, JJ. 
Ayodhya Singh, Appellant v. State 
of Rajasthan, Respandent. 
Cri. Appeal No 212 of 1968, 
17-8-1972. 
*(Cri. Revn. No. 333 of 1967, D/- 19- 
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Ayodhya Singh v. State of Rajasthan 
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Index Note — (A) Criminal P. C. 
(1898), S. 239—Misjoinder of charges— 
Circumstances of case showing that the 
two accused jointly committed offences 
and committed them in the course of 
same transaction — Both accused could 
be charged and tried together. 

i (Para 9) 

Index Note — (B) Evidence Act 
(1872), S. 114 (a) — Drawing of pre- 
sumption wader — Depends upon facts 
and circumstances of each case—(X- 
Ref: Penal Code (1860), Ss. 457 and 
380). 

Brief Note — (B) Prosecution evi- 
dence was that housebreaking and 
theft occurred in the house of K on a 
certain date and within 17 days a large 
number of stolen articles were recover- 
ed from appellant’s house, from his . 
cerson and from a lonely spot in a 
graveyard in pursuance of disclosure 
statement of appellant. Appellant’s ex- 
planation was found to be unworthy of 
credence. Held that the case was not 
cne wherein one or two or a very few 
cf stolen articles were found but the 
bulk of stolen articles were recovered 
from him soon after theft and the 
courts below were justified in drawing 
presumption that appellant was guilty 
cf offence under Ss. 457 and 380 I-P.C. 

(Para 10) 


M/s. S. P. Singh and Shiv Pujan 
Singh (amicus curiae), Advocates, for 
Appellant; Mr. Débabroto Mookerjee, 
Sr. Advocate, (M/s..P. C. Kapur and 
K. B. Mehta, Advocates, with him), for 
Respondent. 


The following Judgment of the 
Court was delivered by 


KHANNA, J..— Ayodhya Singh 
appellant and Hira Singh were convict- 
ed by Additional Munsiff Magistrate 
Jaipur for offences under Sections 407 
and 380 read with Section 75 Indian 
Penal Code. Ayodhya Singh was sen- 
tenced to undergo rigorous imprison- 
ment for a period of two years and to 
pay a fine of rupees two thousand for 
the offence under Section 457 read 
with S. 75 Indian Penal Code. In de- 
fault of payment of fine, Ayodhya 
Singh was sentenced to undergo -rigo- 
rous imprisonment for.a further period 
of six months. Similar sentence was 
awarded to Ayodhya Singh for the 
offence under Section 380 read with 
Section 75 Indian Penal Code. The 
two sentences were ordered to run 
consecutively. Hira Singh was sen-. 
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tenced to undergo rigorous imprison- 
ment for a period of two years and 
to pay a fine of rupees one thousand, 
or in default, to undergo rigorous im- 
prisonment for a further period of six 
months for the offence under S. 457 
read with S. 75 Indian Penal Code. 
Similar sentence was awarded to Hira 
Singh for the offence under S. 380 read 
with S. 75 Indian Penal Code. The 
two sentences of Hira Singh were also 
ordered to run consecutively. Appeals 
filed by Avodhya Singh and Hira Singh: 
were dismissed by Additional Sessions 
Judge, Jaipur. Revision petitions filed 
by Ayodhya Singh and Hira Singh in 
Rajasthan High Court met with no bet- 
ter fate. Ayodhya Singh thereafter fil- 
ed this appeal by special leave through 
jail. : 

Ze The prosecution case is that 
Kistoor Chand (P.W..73) deals in gold 
and silver. He was running a shop in 


Johri Bazar, Jaipur, but sometime be- 
fore the occurrence, he had to vacate - 


the shop and remove the gold and sil- 
ver ornaments worth over a lakh of ru- 
pees to his house situated in Manni 
Ramiji-ka-Rasta in Jaipur City. The 
house has four storeyes and the orna- 
ments were put in a room on the third 
storey of the house. Cash amount 
was also kept ‘by Kistoor Chand 
in that room. When Kistoor Chand 
got up on the morning of Fe- 
bruary 9, 1964 he found that the 
big window of the room in which orna- 
ments had been kept was lying open. 
On opening the room it was found that 
the boxes containing ornaments were 
lying empty. A number of articles were 
seen scattered in the room, Report 
about the occurrence was lodged at 


police station Manak Chowk J aipur ` 


City by Mahindra Kumar (PW 74), son 
of Kistoor Chand at 7.30 am. on Fe- 
bruary 9, 1964. A case was then regis- 
tered by the police under Ss. 457 and 
3980 Indian Penal Code. 


3. Sub Inspector Basant Vallabh 
went soon after the registration of the 
case to Kistoor Chand’s house and 
found that culprits had effected their 
entry into the room by breaking open 
the window. The Sub Inspector saw a 
number of articles scattered in the 
room. The containers for keeping gold 
and silver ornaments were lying em- 
pty. A police photographer was sent 
for. The photographer developed the 
_ finger prints left by the culprits on a 
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silver plate lying in an almirah of the 
room. The photographs of the finger 
impressions were compared with the 
specimen finger impressions of Hira 
Singh accused and it was found that 
they tallied with each other. 


4, Hira Singh accused was 
arrasted on February 21, 1964. In pur- 
Suance of disclosure statement of Hira 
Singh Rs, 1,790 were recovered ‘from 
Seraswati Bai, wife of the brother of 
Hira Singh. A box was also recovered 
in Dursuance of the disclosure stałe- 
ment of Hira Singh and a number of 
Stolen articles were found in that box. 
Hira Singh also got recovered an instru- 
ment of house breaking. As a result 
of the interrogation of Hira Singh, 
the police raided the house of Ayodhya 
Singh appellant at Jhiri on February 
21, 1964 and recovered from that place 
18. stolen. articles. Ayodhya Singh was 
arrested by the police on February 25, 
1964 at Etawah and from his personal 
search 26 items of stolen property were 
recovered, The recovered property in- 
cluded cash amount of Rs. 6,485/- in- 
cluding 28 currency notes of the deno- 
mination of Rs. 100/-. In pursuance of 
infcrmation supplied by Ayodhya Singh, 
the police recovered on March 3, 1964 
a number of stolen gold articles wrap- 
ped in an old baniyan which had been 
buried inagraveyard near milestone 
No. 5 on the Agra-Etawah-Kanpur 
road. Identifications of recovered orna- 
ments were held by Shri A. C. Bafna 
Magistrate (PW 72) on July 17, 1964 
and July 20, 1964. The recovered orna- 
ments were then identified by Kistoor 
Chéend and Mahendra Kumar PWs. as 
those which belonged to them and 
which had been stolen. 


D. At the trial the two accused 
denied the- prosecution allegations 
aga:nst them and stated that they had 
been falsely involved in this case. Ac- 
cording to them, the various articles 
which had been recovered by the police 
belonged to them. Regarding ithe re- 
covery of some gold bars from him, 
the appellant stated that he got the 
bars prepared for the purpose of pur- 
chasing bonds. The trial court accept- 
ed ihe prosecution case and. convicted 
and sentenced the accused as above. 
The recovered articles were ordered 
to be restored to Mahendra Kumar 
complainant. Appeals and revision peti- 
tions filed by the accused, as stated 
earlier, were dismissed. j 
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6. We have heard Mr. Singh 
who has argued the case amicus curiae 
on behalf of the appellant and are of 
the opinion that there is no merit in 
the appeal. The fact tnat some persons 
had broken into the nouse of Kistoor 
Chand on the night b2tween February 
8 and February 9, 1964 and had re- 
moved valuable articles consisting of 
cash, jewellery and s:lvérware is pro- 
ved by the testimony of Kistoor Chand 
and Mahindra Kumar. The prosecution 
has also Jed evidence to show that a 


number of stolen articles were recover- 


ed in pursuance of the disclosure state- 
ment of Hira Singh accused after he 
was arrested on February 21, 1964. The 
interrogation of Hira Singh led to the 
‘police raid on the house of Ayodhya 
Singh appellant wherefrom a number 
of stolen articles were recovered, Ayo- 
dhya Singh was arrested on February 
25, 1964 and some of the stolen arti- 
cles were recovered rom his person. 
Ayodhya Singh thereafter made dis- 
closure statement which led to the 
recovery of more stolen articles from a 
graveyard on March 3, 1964. The appel- 
late court andthe High Court accepted 
the evidence adduced by the prosecu- 
tion in this respect. The version of the 
aecused that the recovered articles be- 
longed to them was rejected. The courts 
below in this contex: relied upon the 
identification of the recovered articles 
by Kistoor Chand and Mahindra 
Kumar. Nothing has been brought to 
our notice by Mr. Sirgh as may justify 
interference with the appraisement of 
the evidence of the trial magistrate, 
the Additional Sessions Judge and 
the High Court. One significant 
circumstance which shows the falsity 
ofthe claim made by the appellant that 
the recovered articles belonged to him 
is the fact that some of those articles 
were recovered from a graveyard near 
milestone No. 5 at Agra-Etavah-Kan- 
pur road, The articles were found 


to have been btried there and 
were fecovered in pursuance of 
the disclosure statement of the ap- 
pellant. If the -aforesaid recover- 


ed articles consisting of gold bars 
belonged to the appellant, it is 
difficult to believe that he would have 
buried them in a lonely spot ina gra- 
veyard. The fact that the appellant 
buried them in a graveyard shows his 
anxiety to conceal tkose articles so that 
no one may know that he wasin pos- 
session of those articles. 


Ayodhya Singh v. State of Rajasthan 


has been discussed in detail 
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Us Mr. Singh has assailed the 
propriety of the identification of the 
recovered articles. In this respect we 
find that the evidence of Shri A. C. 
Bafna magistrate (PW 72) shows ` that 
the recovered articles were mixed with 
other similar articles and all necessary 
precautions were taken, Kistoor Chand 
and Mahindra Kumar correctly identi- 
fied the recovered articles. Nothing 
cogent has been shown to us as to why 
the statement of Shri Bafna in this 
respect be not accepted. 


8. Mr. Singh has referred to the 
observations of the High Court that 
the judgments of the trial magistrate 
and the Additional Sessions Judge were 
not very satisfactory. This circumst-~ 
ance, in our opinion, is not very mate- 
rial because the High Court considered 
the evidence which had been adduced in 
the case at some length and came to 
the conclusion that the case against the 
accused had been proved. In view of 
the fact that the evidence on record 
by the 
High Court, it cannot be said that the 
acpellant has been prejudiced because 
of the fact that the judgments of the 
trial magistrate and the appellate 
court were not as elaborate’ as they 
should have been. 


9. A faint attempt was made 
by Mr. Singh to show that there had 
been misjoinder of charges. This sub- 
mission is plainly without any force 
because the circumstances of the case 
show that the accused jointly committ- 
ed the offences with which they were 
charged and that those offences were 
committed in the course of the same 
transaction, The two accused could 
consequently be charged and tried to- 
gether as such a course is permitted 
by S. 239 of the Code of- Criminal Pro- 
cedure. 5 


10. Lastly, it has been argued 
that the conviction of the appellant 
should haye been under S. 411 Indian 
Penal Code and not under Ss. 457 and 
23230 Indian Penal Code. This conten- 
tion is equally untenable. The house 
breaking and theft in the house of Kis- 
toor Chand took place on the night þe- 
tween February 8 and February 9, 
1964. The various stolen articles were 
recovered from the appellants house 
on February 21, 1964 and thereafter 
from his person on February 25, 1964. 
The appellant was in police custody 


` after February 25, 1964 and more sto- 
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len articles were recovered on March 
3, 1964 from the graveyard in pursu- 
ance of his disclosure statement. The 
articles which were recovered on March 
3, 1964 can consequently be held to 
be in the possession of the appellant on 
February 25, 1964. It would thus fol- 
low that within 17 days of the theft 
the appellant was found in possession 
of the stolen articles. According to il- 
lustration (a) of Section 114 of the 
Indian Evidence Act, a man who is in 
possession of stolen goods soon after 
the theft is either the thief or has 
received the goods knowing. them to 
be stolen, unless he can account for 
his possession. It would, in our opinion, 
depend upon the facts and circumst- 
ances of each case whether the court 
should draw the presumption that a 
person found in possession of stolen 
goods soon after the theft and who has 
not been able to account for his pos- 
session is the thief or whether he is 
the receiver of the goods knowing them 
to be stolen. We may state at this 
stage that the appellant has not been 
able to account for his possession of 
the stolen articles and the explanation 
furnished by him is not at all worthy 
of credence. Looking to the facts and 
circumstances of the case, we are of 
the view that the courts below were 
justified in drawing the presumption 
that the appellant was guilty of the 
offence under Sections 457 and 380 
Indian Penal Code. The fact that the 
culprit entered the room on the third 
floor by opening the window and 
thereafter broke open a large number 
of boxes and almirahs and removed 
huge quantity of gold and silver ware 
shows that it was not the work of 
a single individual. The fact that the 
appellant was found soon after the 
theft in possession of a very large num- 
ber of stolen articles shows that he 
was himself the thief and not the recei- 
ver -of stolen goods. The present is not 
a case wherein one or two or a very 
few of the stolen articles were found 
in the possession of the appellant 
soon after the theft. On the con- 
trary. the bulk of stolen articles were 
recovered from him. The number and 
the nature of the stolen articles re- 
covered from the appellant soon after 
the theft coupled with the other cir- 
cumstances of the case, in our opinion, 
warrant the presumption that the ap- 
pellant himself committed the theft 
after entering the room on the third 
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storey of Kistoor Chand’s house 
tarough the window. 

IN in the result, the avpea3 


fails and is dismissed. 
Appeal dismissed. 
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Public Prosecutor, Madras Appel- 
lent v. R. Raju and another etc., Res- 
pondents. 


Cri. Appeals Nos. 194 and 195 of 
1969, D/- 8-8-1972. 

Index Note — (A) Central - Excises 
and Salt Act (1944), S. 40 (2) — Inter- 
pretation of — S. 40 (2) prescribing: 
limitation of six months applies to pro- 
secutions of all individuals for contra- 
vening provisions of Act and rules 
thereunder and is not restricted to Gov- 
ernment servants—‘For anything done 
or ordered to be done under the Act” 
— Meaning of. 


Brief Note — (A) The two sub-sec— 
tions of S. 40 operate in different fields. 
The first sub-section contemplates bar 
of suits against the Central Govern- 
meant or against the officers by pro- 
tezting them in respect of orders pass- 
ec in good faith or acts done in good 
faith. Unlike sub-section (1) sub-sec- 
tion (2) which does not have any words 
of qualifications as to persons is ap- 
plicable to any individual or person. 

(Para 10) 

The contention that sub-section (2} 

is confined only against the Govern- 
ment, officers is not warranted by the 
words of the statute and is repelled by 
reference to other comparable statutes 
which have indicated in clear words. 
when the statute contemplates bar of 
suits, proceedings or prosecution against 
Government servants only. Section 40 
(2° of the Act cannot be said to be con- 
fined in its operation only to Govern- 
ment servants. The sub-section is ap- 
plicable to any person against whom 
su:ts or proceedings or prosecution shall 


“Cri, Appeals Nos. 211 & 232 of 1966 
and Cri. R. C. No. 1643 of 1966, D/- 
21-11-1968 — Mad.) 
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lie for anything done or ordered to be 
done under the Act. Sub-section (2) of 
Section 40 does not introduce the test 
of good faith in relation to act done. 
Good faith is one of the aspects in sec- 
tion 40 (1). (Paras 17, 19) 

The non-complianze with the pro- 
visions of the statute by omitting to do 
what the Act enjoins will be anything 
done or ordered to be done under the 
Act. Hence, where the complaint 
against the responden- s was that they 
wanted to evade payment of duty by 
using and affixing. cut and torn ban- 
derois, books of account were not cor- 
rectly maintained, there was shortage 
of banderol in stock and unbanderolled 
matches were found, these are all in- 
fraction of the provisions in respect of 
things done or ordered to be done 
under the Act and the various rules 
and a prosecution started after six 
months is barred by limitation under 
S. 40 (2). (1971) 1 S.C.C. 653 and 1963 
Supp. 2 S.C.R. 38; ALR 1962 SC 1146 
and AIR 1969 SC 227, Rel. on. 

: (Para 25) 

Cases Referred: Chronological Paras 

(1971) 1 SCC 653=1971 SCD 529, 
Pritam Singh v. State of Har- 

yana 22 

AIR 1969 SC 227=(1969) 1 SCR 
430, Amalgamated Electricity Co. 
v.. Municipal Committee, Ajmer 26 
(1963) Supp 2 SCR 338, Maulud 
Ahmad v. State of Uttar Pra- 
-desh 23 
AIR 1962 SC 1146=(1962) 3 SCR 
21=1962 (2) Cri LJ 258, Sita- 
ram v. State of Madhya Pra- 
desh ' 24 

M/s. Gobind Das and S. P. Nayar 
Advocates, for Appellant; Mr. M. S. 
Narasimham, Advocate, for Solara 
dents. ioe 

The Judgment af the Court was 
delivered by 

AY, Ja-— These two appeals are 
by special. leave from the judgment 
dated 21 November, 1968 of the High 
Court at Madras dismissing the appeals 
filed by the -appellant against the 
order of the Sessions: Judge dated 16 
November, 1965 acquitting the respon- 
_ dents. 

Ži The questicn which falls for 
consideration in these appeals is the 
interpretation of Section 40 (2) of the 
Central Excises and Salt Act, 1944 
hereinafter referred to for brevity ` as 
the Section and the Act. The section is 
as follows: 
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. “No suit, prosecution or other 
legal proceedings shall be instituted for 


-anything done-or ordered to be done 


under the Act after the expiration of 


six months from the accrual of the 


cause of action or from the date of the 


-act or order complained of”. 


3. The respondents in both the 
appeals were prosecuted for viola- 
tion of rules 9, 53, 64, 67, 68, 70, 71, 
66 and 226 of the Central Excise Rules 


-punishable under section 9 (b) and (d) 


of the Act and also under S. 420 read 
with Section 511 of the Indian Penal 
Code and Section 109 of the Indian 
Penal Code. The High Court found that 
the prosecution in both the cases was 
barred by the rule of limitation in Sec- 
tion 40 of the Act. The acts complain- 
ed of in Criminal Appeal No. 194 of 
1969 occurred on 25 July, -1964 and the 


complaint was filed on 18 May, 1969. 


In Criminal Appeal No. 195 of 1969 the 
acts complained of occurred on 20 
June, 1964 and the complaint was. filed 
on 15 January, 1965. 


4, The appellant’s ~ contentions 
are three-fold. First, the section ap- 
plies only to Government servants. 
Second, the words “anything done or 
ordered to be done under this Act” in 
the section do not mean any act in 
violation of the provisions of the Act. 
Third, the protection given to Govern- 
ment servants under the section is for . 
actions done inadvertently or mistaken- 
ly but not for acts done deliberately 
and maliciously. It was therefore said 
that the prosecution of the respondents. 


was not within the mischief of the sec- 


tion. 


5. The peapendene contention 


‘on the other hand is that the section 
-arplies to prosecution of the respon- 


dents for violation of the provisions of 
the Rules and the Act. It is further 
said on behalf of the respondents that 
they were rightly acquitted by the 
High Court because the prosecutions 
were instituted subsequent to the ex- 
piry cf six months from the date of 
the alleged offences. 


In Criminal Appeal No. 194 of 1969 
the complaint was filed on 18 May, 
1965. .The complaint was filed against 
accused No. 1 who was the licencee of 
Paulraj Match Works, Nallichatram 
and accused No. 2 who was the accoun- 
tant in the factory. and who had assist- 
ed accused No. 1 in the manufacture 
of matches and maintenance of ac- 
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‘counts and records of the factory. The 
‘complaint against the accused who are 
respondents in this appeal was that 
‘on 25 July, 1964 the accused being pro- 
prietor and accountant respectively of 
Paulraj Match Works at Nallichatram 
were found to have affixed out bande- 
řols and torn banderols to the matches 
manufactured in the said Match Fac- 
` tory with a view to evade the payment 
“of excise duty payable to the Govern- 
ment and that the accused also attempt- 
ed to deprive the Central Government 
of Rs, 577.42 by their acts. The com- 
plaint against the accused was for vio- 
jation of Rules 53, 64, 67, 68, 70, 71, 
66 and 226 of the Central Excise Bules 
punishable under Section 9 (b) and (d) 
of the Central Excises and Salt Act, 1944 
and also under Section 420 of the 
Indian Penal Code read with 5. ‘511 
of the Indian Penal Code and S. 109-of 
the Indian Penal Code. The further 
details of the complaint were that the 
register R.G. I. was not written out 
from 2 July, 1964 and R. G. 3 register 
was not correctly maintained. There 
was also a shortage of 50 leaves of 
banderols in stock. 

6. In Criminal Aea No. 195 
of 1969 the complaint was against ac- 
‘cused No. 1 the licencee of Meenachi 


Match Works and accused No. 2 hus- 


band of accused No. 1 who was run- 
ning the factory and maintaining ac- 
counts.. The complaint against the ac- 


cused was that on 20 June, 1964 the- 


Central Excise staff visited the factory 
and found that the factory was work- 
ing at night. On inspection it was found 
that cut banderols instead of full ban- 
derols had been pasted on certain quan- 
tities of match boxes with a view to 
evade payment of excise duty in viola- 
tion of rules 64, 68 and 70 of the Cen- 
tral Excise Rules. The further allega- 
tions in the complaint were that on 
inspection of lorry despatches and clear- 


ances of the factory, it was found that. 


during 1963-64 and 1964-65 upto 20 
June, 1964 the licencee had actually 
cleared without entry in the official 
Central Excise Records and without 
payment of duty a quantity of matches 
in excess of the quantity shown in the 
records, The complaint was that the 
accused had attempted to deprive the 
Central Government of Rs. 2437.50 
being the Excise duty calculated at 
the standard rate. . The accused were 
alleged to have committed violation of 
Rules 9, 53, 64,.66, 67, 68, 70 and 226 
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cf the Central Excise Rules punishable 
under Section 9 (b) and (d) of the Cen- 
tral Excises and Salt Act 1944 and also 
under Section 420 of the Indian Penal 
Code read with Sections 111 and 109 
cf the Indian Penal Code. 


7. In Criminal Appeal No. 194 
af 1969 the Sub-Divisional Magistrate 
cn 30 November, 1965 acquitted the 
accused of the charges and held that 
the bar of limitation under the section 
applied to the prosecution by the State. 
The complaint was received in the 
Court of the Sub-Divisional Magistrate 
on 18 May, 1965. The inspection of 
factory by the Central Excise staff 
vas on 25 July, 1964. The Sub-Divi- 
sional Magistrate therefore held that 
computing the period of six months 
from the date, the last date within 
which the complaint should have been 
laid would be 25 January, 1965. The 
State preferred an appeal to the High 
Court of Madras. The High Court 
held that the prosecution must fail as 
it was barred by limitation. The pre- 
sent appeal is from the ea of 
the High Court. 


8. In Criminal Appeal No. 195 
of 1969 the Sub-~Divisional Magistrate 


- on 6 July, 1965 found the respondents 


suilty. The respondents preferred an 
appeal to the Sessions Court at Rama- 
nathapuram. The Sessions Judge on 
15-11-1965 set aside the convic- 
tion and sentence and acquitted the 
respondents. The Sessions Judge held 
that the bar of limitation under the 


section operated against the State be- 


cause the prosecution was commenced 
a-ter the expiry of prescribed period 
o2 limitation. The State preferred an 
appeal to the High Court. The High 
Court, maintained the judgment of the 
Sassions Judge. The appeal is from the 
decision of the High Court. 

9. Counsel on behalf of the ap- 
pellant contended that : the provisions 
o? the section did not apply to pro- 


` secution for ‘offences committed by in- ' 
dividuals in contravention of the Act 


and the Rules made thereunder. It 
was said that the section was intended 
for prescribing limitation in respect of 
prosecution only against departmental 
officers or Government servants. 


10. The section consists of two 
sub-sections. The first sub-section 
speaks of bar of suits against the Cen- 
tral Government or against any officer 
oi the Government in respect of any, 
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order passed in good fa:th or any act 
in good faith done or ordered to be 
done under the Act. The second sub- 
section speaks of limitation of suits, 
prosecution or other legal proceeding. 
for anything done or ordered’ to be 
done under the Act after the expira- 
tion of six months from the accrual of 
the cause of action or from the date of 
the act or order complained of. The 
itwo sub-sections operate in different 
\fields. The first sub-section contem- 
{plates bar of suits against the Central 
Government or against the officers by 
protecting them in ressect of orders 
passed in good faith or acts done in 
good faith. It is manifest that the 
second sub-section does not have any 
lwords of restriction or limitation of 
lelass of persons unlike sub-section (1). 
,oub-section (2) does not have any 
words of qualification as to persons. 
Therefore, sub-section (2) is applicable 
to any individual or person. : 

11. Reference may be made to 
seme statutes to indicate as to how 
the Legislature places bar against any 
class of persons in respect of sults, 
proceedings, prosecutiors for anything- 
done or ordered to be done under the 
relevant statute. 

12. Section 20 of the Medicinal 
and Toilet Preparations (Excise Duties) 
Act, 1955 (16 of 1955) containing two 
sub-sections is a type. The first sub- 
section there speaks of bar of suits or 
other legal proceedings against the col- 
lecting Government or against any 
efficers in respect of any order passed 
in good faith or any aztion in good 
faith dene or ordered tc be done under 
the. Act. The second sub-section there 
- speaks of bar of suit, prosecution or 
other legal proceeding against the col- 
lecting Government or against, any 
officer for anything done or ordered to 
be done under the Act efter the expira- 
tion of six months from the accrual of 
the cause of action or from the date 
of the act or order complained of. These 
provisions illustrate the manner in 
which the legislature has by appropri- 
ate words placed bar of suits or pro- 
secution or other legal proceedings 
only against the Government or any 
officer. There is no bar in that sta- 
- tute of suits, prosecuticns against indi- 
viduals. In the presert case, sub-sec- 
. tion (2) of section 40 of the Act does 
not contain any bar of suit, prosecu- 
tion or legal proceeding by confining 
the same only to Government servants. 
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13. The Madras General Sales 
Tax Act, 1959 affords another illustra- 
tion. Section 50 of the Madras Act, 
1959 enacts that no suit shall be insti- 
tuted against the Government and no 
suit, prosecution or other proceeding 
shall be instituted against any officer 
or servant of the Government in res- 
pect of any act done or purporting to 
be done under the Act unless the suit, 
prosecution or other proceeding is insti- 
tuted within six months from the date 
of the act complained of. The Madras 
General Sales Tax Act provides yet 
another instance of limitation for suits 
and prosecution against specified class 
of persons, namely, Government and 
Government servants. 


14. The Bombay (District) 
Tobacco Act, 1953 deals in S. 24 (1) of 
the Act with protection of persons act- 
ing in good faith and limitation of suits 
and prosecutions against them. Limita- 
tation of suits and prosecutions in sec- 
tion 24 (2) of the Bombay Act is pro- 
vided by enacting that no suit shall be 
instituted against the Government and 
no prosecution or suit shall lie against 
any Tobacco Officer in respect of any- 
thing done or alleged to have been 
done, in pursuance of the Act, unless 
the suit or prosecution has been insti- 
tuted within four months from the 


in - 


date of the act complained of. 
The Bombay statute typifies 
Section 24 (2) limitation of suit 


and prosecution by restricting the 
operation of the provisions only against 
the Government and Tobacco Officers. 


15. . The Madhya Pradesh Motor 
Vehicles (Taxation of Goods) Act, 1962 
has comparable provisions in 58. .25 
thereof by providing that no suit or 
other proceeding shall be instituted 
against the State and no suit, prosecu- 
tion or other proceeding shall be insti- 
tuted against any officer or servant of 
the Government in respect of any act 
done or purporting to be done under 
this Act, unless the suit, prosecution or 
other proceeding is instituted within 
one year from the date of the act com- 
plained of. j 


16. These different statutes 
have been mentioned only to indicate 
that where the legislature intends to 
restrict the limitation of suits, proceed- 
ings or prosecutions against the Gov- 
ernment servants only the legislature 
has chosen proper words of limitation 
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to ensure the restricted operation of 
the provisions of the statute. 


17. The provisions contained in 
section 40 of the Act in the present case 
show that the first sub-section speaks 
{of bar of suits against the Central Gov- 
ernment or any officer of the Govern- 
ment in respect of orders passed in 
good faith or act in good faith done or 
ordered to be done. The second sub- 
section of section 40 provides bar of 


limitation of time in respect of sults, ` 


prosecutions or other legal proceedings 
without any qualifying words as to 
person against whom suit, proceeding 
and: prosecution shall be instituted. The 
contention of the appellant that sub- 
section (2) is confined only against the 
Government officers is not warranted 
by the words of the statute and is re- 
pelled by reference to other compara- 
ble statutes which have indicated in 
clear words when the statute contem- 
plates bar of suits, proceedings or pro- 
secution against Government servants 
only. The words in section 40 (2) of 
the Act inthe present case are of wide 
amplitude to apply to the prosecution 
which was commenced against the res- 
pendents in the present appeals. 


18. Section 40 (2) of the Act 
cannot be said- to be confined in -its 
operation only to Government servants. 
The sub-section is applicable to -any 
person against whom suits or proceed- 
ings or prosecution shall lie for any- 
thing done or ordered to be 
under the Act. l 

19. The other contention on be- 
half of the appellant, was that the words 
“anything done or ordered to be done” 
in the section would not mean anything 
done in violation of the provisions 
of the Act. It was also said that “any- 
thing done” would not include a mali- 
cious act or an act done in bad faith. 
Sub-section (2) of section 40 does not 
introduce the test of good faith in rela- 
tion to act done. Good faith is one of 
the aspects in section 40 (1). The pre- 
sent appeals do not turn on sub-sec- 
tion (1) of Section 40. l 

20. Section 9 of the Act deals 
with offences and penalties. The offen- 
ces mentioned in Section 9 are mainly 
these. Evasion’ of payment of duty 
under the Act is an offence. Failure to 
supply any information required by 
Rules under the Act or supply of false 
information is also an offence. Contra- 
vention of provisions and of Rules 


done. 
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under the Act is also an offence. Rules 
are made under Section 37 of the Act. 
In the present case, the complaint was. 
that Rules 9, 53, 64, 67, 68, 70, 71. 66 
and 226 were violated. Rule 9 speaks. 
of time and manner of payment of 
duty. No excisable goods shall be re- 
moved from any place where they are 
produced, unless the excise duty levia- 


- ble thereon hasbeen paid at such place 


and in such manner as is prescribed 
in these Rules. If excisable goods are 
in contravention of sub-rule (1) of R. 9 
removed from any place the manufac- 
turer shall -pay duty leviable on such 
goods and shall also be liable to a 
penalty. Rule 53 deals with daily stock 
account. Every manufacturer shall 
maintain a stock account in the proper 
form and is required to enter in such 
account daily the weights, descriptions 
and rating of all excisable goods. Mat- 
ches are dealt with in Rules 58 to 82. 
Rule .64 requires that each box or 
booklet of matches shall bear banderol. 
Duty on matches is paid by affixing 
to each box or booklet a Government 
banderol of a value appropriate to the 


-rate of duty. Rule 65 states that all 


banderols shall be procured from a 
Government Treasury. Rule 66 provi- 
des that banderols are to be kept in a 
secured place and are to be periodical- 
ly inspected. Rule 67 requires the 
manufacturer to maintain account of 
banderols purchased and used. Rule 68 
deals with the manner of affixing ban- 
derols. Every banderol shall be se 
affixed that the words and figures en 
the banderol specifying the maximum 
number of matches covéred by the 
banderol are legible. The box or book- 
let cannot be opened without tearing - 
the banderol, and where it is affixed 
to a box, the ends of the banderol are 
covered by the factory’s label. Rule 70 
states that as soon as possible after 
matches are finished they shall be 
panderolled and enclosed in packets 
and presented to the officers of the 
Zactory for assessment. Rule 71 deals 
with the method of packing. Rule 226 
sets out that the entry books, stock 
account and warehouse register should 
be maintained. Reference to these rules 
Is necessary to understand the require- 
ments of the Act and the violations. 
committed by the. respondents. The 
complaint in the present appeals against - 
the respondents was that the stock and 
accounts were examined and the ban- 
derols affixed to the unit box were 
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also examined, The examination reveal- 
ed that cut banderols heve been affix- 
ed and full length torn banderols were 
affixed with a view to evade excise 
duty. Unbanderolled matches were 
also found in excess stock over and 
above the book value. The ‘register 
was not correctly meintained. The 
complaint was that the respondents 
violated the provisions of the Rules. 
The respondents did nct comply with 
the Rules. mo og 


21. The word ‘act’ is defined 
in the General Clauses Act, 1897. The 
definition is as follows: 

“act” used with reference to an of- 
fence or a civil wrong, shall include a 
series of acts and words which refer to 
acts done extend also fo- illegal omis- 
sions.” 

The words “anything done or ordered to 
be done” under the Act in section 40 
(2) of the Act were therefore contend- 
ed by counsel for the respondents to 
extend to illegal omissions and infrac- 
‘tion of the requirements of the statute. 


22. In-. Pritam Singh v. State 
of Haryana (1971) 1 S. C.C. 653 a Po- 


lice Officer was prosecuted for offences. 


under section 29 of the Police Act. Sec- 
tion 42 of the Police Act enacted that 
prosecution against any person which 
may be lawfully brougnt for anything 
done or-intended to be done under the 
provisions of the Act shall be commenc- 
ed within three months after the act 
complained of shall have been commit- 
ted and not otherwise”. The appellant in 
that case was found aksent from duty 
from the Police Line at the time of roll- 
eall. Prosecution of the appellant in 
- Pritam Singh’s case (1971) 1 SCC 653 
{supra) was initiated for non-compli- 
ance with the requirements to be on 
duty as required under the Police Act. 
. This was held to be prosecution for 
something done under the provisions of 
the Act. : 


23. This Court in Maulud Ah- 
mad v. State of Uttar Pradesh (1963) 
Supp. 2 S.C.R. 38 considered the case 
of -prosecution of a Head Constable: 
Section 42 of the Police Act was in- 
voked as a bar to the prosecution. In 
Maulud Ahmad’s case, (1963) Supp- 2 
SCR 38 (supra) the question was whe- 
ther Chauhan abetted Maulud Ahmad 
in making false entries in the General 
Diary of Police Station Mailani 
whether Maulud Ahmad made false 
entries in the General Diary of Police 


not discharge his duty 


and | 
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Station Mailani with the intention to 
save or knowing it likely that he would 
thereby save the offenders from legal 
punishment. This Court in Maulud 
Ahmad’s case, (1963) Supp 2 SCR 38 
(supra) said that if the appellant did 
in keeping a 
regular diary he had committed an 
offerce under section 29 of the Act. 


24. In Sitaram v. State of 
Madhya Pradesh (1962) Supp. 3 S.C.R. 
21 = (AIR 1962 SC 1146) this Court 
examined a criminal trial in respect of 
the offence of filing false returns of 
sales tax. Section 26 of the C.P. and 
Berar Sales Tax Act, 1947 provided 
inter alia that no prosecution shall be 
instituted against any person in res- 
pect of anything done or intended to 
be done under the Act unless the pro- 
secution has been instituted within 
three months of the date of the act 
complained of. It was contended that 
the words “any person” showed the 
intention of the legislature to give pro- 
tection to Government servants in 
regard to prosecution and not to per- 
sons other than Government servants. 
This Court did not accept that conten- 
tion, because there were no words to 
restrict the meaning of the words “any 
person”. Furthermore this Court held 
that when the appellant in that case 
submitted returns he did so under the 
provisions of the Act. When he pro- 
duced the accounts he did so under the 
provisions of the Act. The filing of the 
returns and the production of accounts 
could not be said to be outside the pro- 
visions of the Act. 


25. These decisions in the light 
of the definition of the word ‘act’ in 
the General Clauses Act establish that 
non-compliance with the provisions of 
the statute by omitting to do what the 
act enjoins will be: anything done or 
ordered to be done under the Act. The 
complaint against the respondents was 
that they wanted to evade payment oi 
duty. Evasion was by using and affix- 
ing cut and torn banderols. Books of 
accounts were not correctly maintained. 
There was shortage of banderol in 
stock. .Unbanderolled matches were 
found, These are all infraction of the 
provisions in respect of things done or 
ordered to be done under the Act. 


26. In Amalgamated Electricity 
Co. v. Municipal Committee, _Ajmer 
(1969) 1 S.C.R. 430 = (AIR 1969 SC 
227) the meaning of ‘omission’ of a 
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statutory duty was explained by this 
Court. Hegde J. speaking for the 
Court said “The omission in ques- 
tion must have a positive con- 
tent in it. In other words, the non- 
-discharge of that duty must amount 
‘to an illegality”. The positive aspect of 
omission in the present case in evasion 
of payment of duty. The provisions of 
the Act require proper affixing of 
banderols. Cut or torn banderols were 
used, Unbanderolled match boxes were 
found. These provisions about use of 
banderols are for collection and pay- 
ment ofexcise duty. The respondents 
did not pay the lawful dues which are 
acts to be done or ordered to be done 
under the Act. 


27. The High Court was right 
in its conclusion that the prosecution 
was barred by the provisions of section 
40 of the Act. The appeals therefore 
fail and are dismissed. 

Appeals Sisiiceed: 
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(V 59 C 485) 


(From: Andhra Pradesh)* 


K. S. HEGDE AND A. N. 
GROVER, JJ. 


Devi Singh, Appellant. v. Munici- 
pal Corporation, Hyderabad, Respon- 
dent. 


Civil Appeal No. 743 (N) of 1967, 
D/- 20-7-1972. 


Index Note—(A) Hyderabad Muni- 
cipal Corporations Act (36 of 1950), 
S. 447—Notice of suit against Munici- 
pality — Necessity. 


Brief Note — Where in a suit 
injunction against a Municipality 
restraining it from interfering with 
plaintiff's peaceful enjoyment and 
possession of the Bazar in suit, 
the whole controversy was whe- 
ther the Bazar was the property 
of the plaintiff and was in his 
possession at the time of the institu- 
tion of the suit, no notice of suit under 
S. 447 is necessary as the suit had 
nothing to do with any act done or pur- 
ported to be done in pursuance of exe- 


'*(O. S. No. 6 of 1959, D/- 9-4-1960— 
Ardh. Pra.) ; 
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for 


Devi Singh v. Hyderabad Municipality 
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a 


cution or intended execution. of any 


provision of the Corporation Act. O. S. 
No. 6 of 1959; D/- 9-4-1960 (Andh 
Pra), Reversed, (Para 12) 

Index Note — (B) Constitution of 
India, Art. 13—‘Law’ — Firman D/- 
28-4-1939 issued by the Nizam of Hyde- 
rabad extinguishing all existing rights 
in certain area of land and ordering it 
to be handed over to the ‘corporation 
for specific public - purpose is not a 
legislative enactment but is an execu- 
tive order. O.S. No. 6 of 1959, D/9- 
4-1960 (Andh Pra) Reversed. 

(Para 12) 

‘Mr. S. T. Desai, Sr. Advocate (M/s. 
R. V. Pillai, Manik Lal Waghray and 
R. K. P. Shankardass, Advocates, with 
him), for Appellant; Mr. B. V. Subra- 
maniam, Sr. Advocate, (M/s. A. Sub- 
barao, K. R.. Nagaraja, Qamaruddin 
and K. L. Mehta for Mr. K. R. Sharma, 
Advocates with him), for Respondent. 

The following Judgment of the 
Court was delivered by 

GROVER, J.i— This is an appeal 
by certificate from a judgment of the 
Andhra Pradesh High Court. 

2 In the year 1953 the. appel- 
lant instituted a suit against the res- 
pondent for a permanent injunction 
restraining the respondent from obst- 


ructing the appellant’s possession and 


enjoyment of: his property known as 
‘Jumerate Bazaarat’ and from collect- 
ing any amount therefrom except the 
prescribed municipal taxes. The. suit 
was decreed by the trial court. On ap- 
peal by the respondent the decree of 
the trial court was reversed by the 
High Court and the suit was dismissed. 


3. According to the allegations .. 


in the plaint the disputed property 
which was called “Maidan Bazaar Jam- 
erath”’, hereinafter referred to as the 
“Bazaar” situate at Karvan Aspan and 
sounded on the east by canal and 
Dolice station, on the west by ‘Bakar 
Mandi’, on the north by cement road, 
graveyard and huts belonging to the 
plaintiff and on the south by land, huts 
and graveyards belonging to the plain- 
tiff was the ancestral property of the 
plaintiff and was owned by him hav- 
ing been purchased by his ancestors. 
In the 1346 Fasli i.e. 1936 A.D. the 
sarfe-Khas Mubarak which was the 
Department-in-charge of the personal 
estate of the Nizam of Hyderabad made 
efforts to acquire the possession of the 
Bazaar claiming title over it and actual- 
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ly took possession of the same. Under 
the terms of certain agreements be- 
tween the Sarfe-Khas and the Munici- 
pal Corporation all the Bazaars in the 
possession of Sarfe-Khas were entrust- 
ed to the Corporation on the condition 
that it should manage them and pay 
a specified amount to the Sarfe-Khas. 
The right to recover the tax was trans- 
ferred from the Bazaazath Department 
of Sarfe-Khas to the Municipal Cor- 
poration but the property remained in 
the possession of the said Department 
of the Sarfe-Khas. The plaintiff laid 
claim with the Sarfe-Knas to the Bazaar 
and after full inquiry the title was 
‘admitted by the Sarfe-Khas Depart- 
ment over the Bazaar and other adja- 
cent property which had been taken 
possession by the Surfe-Khas. The 
latter relinquished its 2laim to the title 
of the entire property including the 
Bazaar and decided tc restore the en- 
tire property to the plaintiff and pay 
him the mesne profits in compliance 
with the order dated May 22, 1950 
passed by the Minister concerned. The 
possession of the entire property to 
which Sarfe-Khas was claiming title 
but which actually belonged to the 
plaintiff including tne Bazaar was 
delivered to him. The defendant was 
informed by means cf a letter dated 
May 17, 1952 by the Sarfe-Khas: about 
such delivery of possession to the plain- 
tiff which. belonged to him. According 
to the plaintiff the dezendant had been 
obstructing his possession for some 
time before the institution of the suit 
‘and proceedings under S. 107 of the 
Criminal Procedure Code were also 
taken against the plaintiff; but the 
ease of the defendant was not accept- 
ed in those proceedinzs. The plaintiff, 
therefore, claimed a p2rmanent injunc- 
tion in the terms stated before. 

4.. The defendant in its written 
statement denied that the: Bazaar was 
ancestral property of the plaintiff and 
was owned-and possessed by him, It 
was claimed that the suit land was 
owned and possessed by the defendant 
namely, the Municipal Corporation. As 
regards the judgments. passed by the 
. Sarfe-Khas and the order of the Minis- 
_ ter it was stated that those were not 
binding ‘on the defendant as the de- 
fendant was not made a party to those 
proceedings. Reliance was placed, in 
particular, on a Firman dated the 20th 
April, 1939 issued by the Nizam. It 
was asserted that the plaintiff had 
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never been given possession of the suit 
land nor did that land have any con- 
cern with the proceeding mentioned in 
the plaint: In para 6 of the written 
statement it was averred that the true 
facts were that in compliance with the 
Firman mentioned above the City Im- 
provement Board had given the land 
to the defendant extending from the 
Muslim Jang Bridge to the old Bridge. 
It was further stated that, the Munici- 
pal Corporation had been. granted a 
contract of the Bazaar. Thus it was the 
Corporation which was the owner and 
which had been in uninterrupted pos- 
session for more than 12 years. In para 
8 mention was made of compensation 
amounts having been paid after due in- 
quiry. ‘It was alleged that Dhan Singh 
the father of the plaintiff had received 
compensation for his right of posses- 
sion. It was mentioned that in 1323 
Fasli the Government had decided that 
the land situate on the bank of the 
river. Musi and extending from Mus- 
lim Jang Bridge to Old Bridge ‘should 
not be used for residential purposes but 
should be used only for public as play- 
grounds and parks. The City Improve- 
ment Board had, therefore, acquired 
the land and the house from those who: 
possessed them after payment of com- 
pensation. The defendant denied the 
right of zhe plaintiff to maintain the 
suit as no notice had been issued under 
S. 447 of the Hyderabad Municipal 
Corporations Act 1950, hereinafter call- 
ed the ‘Corporation Act’. 


5. On the pleadings of the par- 
o the following six issues were fram- 
ed: 

1. Is the plaintiff the owner and 
in possession of the suit land? 

2. Has the Municipal Corporatio 
been in-vossession of the suit land for 
over twelve years? . 


3. Is the plaintiff not entitled to 
sue on the ground that notice as pro- 
vided by the Hyderabad Municipal Cor- 
poration Act was not issued? i 

4. What relief is the plaintiff en- 
titled to? 


But on the representation of the 
defendant the following issues were 
added on 10-4-56 by the then Addi- 
Tari Chief Judge, Shri K. Umapathy 

20: K 

5. Whether the judgments referr- 
ed to in para 4 of the plaint were deli- 
vered by competent authorities and 
what is their effect on the suit? 
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6. Are the documents filed by the 
plaintiff-binding and admissible in evi- 
dence? 

6. It is unfortunate that the 
trial court gave a painfully rambling 
judgment on which a great deal of 
labour was spent but which is hardly 
of much assistance in analysing the 
evidence which was of a complicated 
nature consisting of documents some of 
which were quite old. In the judgment 
ef the High Court also some of the 
material points were either decided er- 
roneously or the evidence was not 
clearly and correctly appraised. 

7. The plaintiff sought to base 
his title on the sale deed Ext. P-12 
which was executed in 1889 A.D. in 
favour of his father Dhan Singh; the 
vendor was one Mohd. Sayeeduddin 
son of Chanda Saheb residing in the 
decality near Karwan Aspan. It was 
declared in the sale deed that he was 
the owner and possessor of the land 
situate at Mohalla Kustaidpura, near 
Karwan Aspan. This land had been in 
the possession of the grand-father of 
Dhan Singh, This property was sold 
for a consideration of Rs. 975/- (Hyde- 
rabad currency) to Dhan Singh as per 
boundaries set out in the sale deed. It 
was further stated that the property 
in question had been mortgaged at one 
time with Mohammad Jamal and all the 
title deeds including the mortgage deed 
together with the plan prepared by 
the Municipality, Hyderabad, dt. 2nd 
Rajjiab 1295 Hijri concerning the whole 
land were handed over to the vendee. 
The boundaries of the property sold 
were as follows: 

East: Path and Nala of the Moosi 


River and graveyard included in the 
sale. 

West: Mosque of Fateh Khan 
Saheb. 

North: Public Road included in 
the sale. 


South: Graveyard and Masan in- 
cluded in the sale. 
It may be mentioned that the words 


“included in the sale’ appearing after — 


the description of each boundary do 
not seem to have any particular sense 
or significance nor have the counsel for 
the parties before us attached any im- 
portance to them. According to the 
trial court the above boundaries given 
in the sale deed were so old that they 
did not help the plaintiff in establish- 
ing that the Bazaar was part of the 
land which had been sold to the plain- 
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tiffs father by means of the sale deed 
Ext. P-12 in the year 1889 A.D. It is 
common ground that in 1908 there 
were heavy floods in the Moosi river 
by which the boundaries underwent 
drastic changes. It was pointed out by 
the trial court that the plan which was 
mentioned in the sale deed as also the 
mortgage deed had not been produced 
by the plaintiff to show how much area 
was covered by the sale deed and to 
anable demarcation of the boundaries. 
In the judgments of the Sarfe-Khas 
Cepartment there was a mention of 
the aforesaid plan and obviously it had 
92en produced before the Sarfe-Khas 
authorities. Indeed by Ext. P-3 which 
was the judgment of Mohatamim Sarfe- 
Khas dated 21-12-1358 Hijri it was 
‘directed that the land should be band- 
ed over to the plaintiff according to 
zhe sale deed of 1889A.D. and the plan 
attached to it. The case of the defen- 
dant Corporation apparently was that 
Jhan Singh owned one plot measuring 
1250 Sq. Yds. only for which compen- 
sation had been assessed and paid to 
him when the same had been acquir- 
ed. Dhan Singh had filed an objection 
petition in the year 1914 Ext. D-10 
saying that a plot of open land bear- 
ing No, 5945/D situate at Karwan 
Aspan and adjacent to the slaughter 
house in the prohibited area had been 
acquired. He has enclosed the plan for 
compensation being awarded. The only 
order on the record for awarding com- 
pensation to Dhan Singh is Ext, D-5. 
It is stated there in the heading ‘‘Set- 
tlement of compensation for lands bear- 
ing Nos. 1943 and 1944 CIB No. Nil 
situated at Karwan Aspan”. A sum of 
Rs. 393-3-9 was assessed aS compensa- - 
tion and was directed to be paid to 
him for the right of possession to the 
land bearing Nos. 5943 & 5944. Dhan 
Singh filed an application Ext. D-19 in 
121 A.D. saying that his land measur- ' 
ing 2750 Sa. Yds. and bearing Nos. 
FC43 & 5944 situated at Karwan Aspan 
Fad fallen into the prohibited area. 
Compensation had been awarded to 
tim for 1250 sq. yds. and not for the 
entire plot the area of which was 2750 
sq. yds. He asked for the site to be 
Eroperly measured. and more compen- 
sation being awarded. Exhibit D-6 is 
tne order made on this application by 
tne court of- the City Improvement 
Board. He was apparently absent nor 
was his pleader present at the time the 
order was passed. It was mentioned 
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therein that the Sarfe-Ehas had claim- 
ed compensation with regard to this 
plot but then the Director of Ecclesias- 
tical Department in proceedings taken 
before him had held that the land was 
in the exclusive possession of Dhan 
Singh, It was stated that in view of 
the sale deed and the order of the 
Ecclesiastical Department it was pro- 
ved that Dhan Singh hed been continu- 
ously in possession for 33 years and 
therefore the Sarfe-Khas could not 
claim any right to reccver the amount 
of compensation for possession. AS 
regards the petition filed by Dhan 
Singh for additional compensation, his 
prayer to enhance the compensation 
was rejected inter alia on the ground 
that the application made by him was 
highly belated. Apart from that there 
was no reference in the title deeds of 
Dhan Singh to the area of the land on 
the basis of which its extent could be 
determined and it could be decided 
whether the area for which compensa- 
tion had been paid was less or more, It 
was further stated as iollows: 


“Even if any person proves by 
submitting his ‘title deed’ that the area 
of any land is so much it cannot con- 
stitute any reason for the payment of 
the compensation for zhe same extent 
of Jand, until and unless it is also pro- 
ved from the ‘Title deed’ that the en- 
tire extent of the land which he had 
acquired by virtue of tre sale deed was 
in possession and that the Government 
had acquired it after declaring it to be 
within the prohibited boundaries”. 
Relying on all the above evidence the 
defendant maintained that the sole 
property which had been purchased by 
Dhan Singh by virtue of the sale deed 
Ext. P-12 had been acquired for which 
compensation had been paid to him and 
the present land comprising the Bazaar 
had nothing to do whatsoever with the 
land which was the subject matter of 
ae in favour of Dhan Singh in 1889 


8. The trial court did not ac- 
cept the above case set up by the de- 
fendant. It relied on several other 
documents to show tnat even after 
receiving compensaticn Dhan Singh 
asserted his ownership over the suit 
property by collecting Tehbazari . in 
1338 Fasli. From the plan Ext. D-1 of 
the prohibited area it was established 
that there was some land for which 
compensation had not been paid by 
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the City Improvement Board because 
in that plan some portions were shown 
with the remark that compensation had 
yet to be paid with regard to them. 
Thus from the record in the City Im- 
provement Board and the Hyderabad 
Municipal Corporation pertaining to 
compensation it was clear that Dhan 
Singh was not paid compensation for 
the whole of the land purchased by 
means of the sale deed Ext. P. 12. The 
trial court next referred to the Firman 
Ext. D-17 the material portion of 
which, as translated ultimately by the 
High Court and accepted by both sides 
ae the correct translation, was in the 


B 
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“The proposals of the City Impro- 
vement Board are in accordance {with - 


the opinion of the Executive Council 


and are approved”. eet 


This has to be read with the relévant: 
part of Ext, D-16 which contained the. 


proceedings of the 94th meeting of the. 
Board held on September 28, 1938. 
Item No. 3 together with the resolution 
was as follows: 


“As recommended by the Execu- 
tive Committee to-hand over to the 
Municipality the prohibited area along 
Musi river. Note attached. 


Resolution. _ 
The prohibited areas along the 


Musi river may be handed over to the 


Municipality. The. construction of 
residential buildings should be prohi- 
bited on this area which can be utilised 
for parks and play-grounds”. 

The defendant Corporation had claim- 
ed that by virtue of the Firman the 
whole of the land from Muslim Jang 
Bridge to Old Bridge which included 
the Bazaar and which constituted the 
prohibited area had been taken over 
by the Municipality. The trial court did 
not accede to that claim in view of the 
evidence of certain witnesses, D.Ws. 1 
and 7 Sarvshri Chandulal and Meh- 
boob Ali. According to the trial court 
it was clear from their evidence that 
actual possession from all the owners 
and occupants was not taken but only 
a cortion of the alleged acquired land 
was shown in the plan and even after 
such acquisition it was admitted that 
there were certain usurpers having 
huts ete. still left in the area. The 
Sarfe-Khas had also claimed possession 
over certain lands pertaining to Kiwan 
Ganj from Muslim Jang Bridge to Old 
Bridge. From Ext. D.55 it appeared 


t 
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following terms: ee 
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that even with regard to the plot of 
Dhan Singh which had been acquired 
he had been paid only a sum of Rupees 
393-3-8 and a sum of Rs. 325-8-4 had 
been reserved for the party claiming 
the right of ownership. As Sarfe-Khas 
had claimed the amount on account of 
ownership the amount of Rs. 325/- odd 
was directed to be paid to Sarfe-Khas. 
Consequently the trial court was of the 
opinion that the Firman issued by the 
Nizam (Ext. D. 17) had not been fully 
acted upon and the plea of the defen- 
dant Corporation that the possession of 
the entire prohibited area had been 
taken over by it had not been proved. 

9. The trial court referred to 
other evidence which it is unnecessary 
to mention in detail, We may advert 
only to one aspect pertaining to the 
right of collection of taxes relating to 
the Bazaar. The case of the plaintiff 
was that in view of certain ‘agreements 
between the Sarfe-Khas and the Cor- 
poration the latter had been given the 
right of collection of taxes on payment 
of a stipulated amount. Although the 
Corporation had been summoned to 
produce those agreements but it failed 
to do so. Certain files were sought to 
be got produced but it was found that 
a number of letters therefrom were 
missing. The trial court drew an in- 
ference against the defendant Corpora- 
tion for the non-production 
papers which had been summoned and 
held that the agreements alleged by 
the plaintiff between Sarfe-Khas and 
the defendant Corporation stood pro- 
ved. The evidence relating to the auc- 
tion of the Bazaar made by Sarfe-Khas 
was also considered and after referring 
to the various orders made by Sarfe- 
Khas Department directing release of 
the land including the Bazaar in favour 
of the plaintiff together with other 
evidence discussed by the trial court 
issues Nos. 1 & 2 were found in favour 
of the plaintiff and against the defen- 
dant. Issue No. 3 was decided against 
the defendant and in favour of the 
plaintiff, Issues Nos. 5 & 6-were also 


similarly decided and the suit was 
decreed. 
10. Before the High Court 


three main submissions were made on 
behalf of the Corporation which was 
the appellant there. (1) Section 447 of 
the Corporation Act barred the suit as 
no notice had been given. (2) The Trial 
Court had not properly appreciated the 
effect of the Firman issued by’ the 


of the 
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Nizam Ext. D-17 whereby all rights, if 
any, existing in the land, were extin- 
guished and the land from Muglim 
Jang Bridge to the Old Bridge which 
included the land in suit was ordered 
to be handed over to the Corporation 
for a specific public purpose. (3) While 
holding that the sale deed Ext. P-12 
did not prove the title of the plaintiff 
to the suit land.the trial court was 
wrong in decreeing the suit primarily 
on the basis of the orders made by the 
Sarfe-Khas authorities. The High 
Court was of the view that all these 
contentions were well founded. On the 
*irst point it was observed that the 
plaintiff's advocate could not indicate 
even approximately the extent of the 
land claimed in the suit. Exhibit D-1, 
the plan, showed that whatever was 
left after acquisition of suit property 
consisted largely of grave-yard. The 
suit, therefore, could not be decreed in 
respect of uncertain and unidentifiable 
parcels of land. As regards the notice 
required by S. 447 of the Corporation 
Act the High Court applied the . ana- 
logy of S. 80 of the Code of Civil Pro- 
cedure and held that that section ap- 
plied to a suit for injunction. With 
regard to the legal effect of the Fir- 
man Ext, D-17 the High Court referred 
to: certain judgments of this court and 
came to the conclusion that the will 
of the Nizam ‘as expressed in the Fir- 
man became the law of the land. The 
result was that the entire area com- 
prising the suit land vested in the 
Ifunicipal Corporation. The orders 
made by the Sarfe-Khas, it was obser- 
ved, were neither binding nor valid so 
far as the Corporation was concerned. 
The ‘High Court, further, held that the 
suit for injunction could not be decreed 
cn the basis of stray acts of possession 
elleped by the plaintiff following the 
order Ext. P-4 made by the Sarfe- 
Khas, authorities. 

li. Learned counsel for the 
plaintiff-appellant has subjected the 
judgment of the High Court to a good 
ceal of criticism. It has been pointed 
cut that the property comprised in the 
Bazaar is of considerable value and a 
lot of evidence had been produced by 
koth sides which was not considered by 
the High Court and the appeal was dis- 
trosed of only on the three matters al- 
ready mentioned. 


12. We may dispose of the legal 
points. As regards the requirement ‘of 
a notice under S. 447 of the Corpora- 
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tion Act that section provides thet no 
suit shall be instituted against the Cor- 
‘poration, Commissioner, Municipal Offi 
cer or servant in respect of any act 
done or purported to be done in pur- 
suance of execution or intended execu- 
tion of the Act or in respect of amy al- 
leged neglect or default in the execu- 
tion of the Act until the expirat=cn of 
one month next after a notice hac been 
served on the Corporation or Cfficer 
concerned in the manner indicated in 
the section. This is . what the High 
Court said on the point: 


“It cannot be gainsaid that th= acts 
complained of by the plaintiff were 
acts done by the Corporation in fursu- 
ance of its powers and duties unde- the 
Act. Under section 59 of the Act the 
Corporation is empcwered to make 


provision for public. parks, gerdens - 


playgrounds and recreation grounds, 
while under section 56 of the Ast the 
Corporation is empowered to remove 
obstructions upon public places”. 

The question whether a notice under 
the aforesaid section was necessary has 
to be decided on the averments made. 
It was never the case of the plaintiff 
that the defendant Corporation was 
acting or purported to act under the 
provisions of the Act. The dspute 
raised related to the ownership «2 the 
property as also its possession. We 
have not been shown any provis.on in 
the Corporation Act by which the Cor- 
poration or its officers were entitled to 
either take possession of another per- 
son’s property or retain its posession 
or dispossess a perscn who is axeady 
in possession without having recourse 
to the ordinary remecies under the law. 
We are wholly unakle to understand 
how S. 56 of the Corporation Act 
could be of any avail to the Corpora- 
tion in the matter of notice unde- Sec- 
tion 447 of the Act. The whole contro- 
versy between the parties centred on 
the question whether the Bazaar was 
the property of the plaintiff and was 
in his possession at the time oł the 
institution of the suit. That had noth- 
ing to do with any aci done or purport- 
ed to be done in pursuance of execu- 
tion or intended execution of an7 pro- 
vision of the Corporation Act. The 
learned counsel for the. Corporation has 
not been able to show how the cuit as 
laid and framed attracted the applica- 
bility of S. 447 of the Corporation Act. 
We would, accordingh, hold that under 
the aforesaid section no -notice was 
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necessary before the institution of the] — 
suit. 

13. As regards the legal effect 
of the Firman Ext, D-17 the learned 
counsel for the Corporation has quite 
properly and fairly conceded that it 
could not be regarded-as the law of 
the land. According to him it was an 
executive act and its legal effect had 
to be determined in its character as 
such, There can be no manner of doubt 
that the effect of the Firman as an 
executive order and its evidentiary 
value on the question in controversy 
between the parties had to be deter- 
mined by the courts but the view of 
the High Court treating the Firman as 
a legislative enactment could not be 
upheld. 


14. It is somewhat unfortunate 
that in a case of this nature and mag- 
nitude neither the parties nor the 
courts below made a genuine effort to 
investigate and decide the real points 
which were in controversy between the 
parties. The plaintiff had set up a 
sale deed executed in favour of his 
father which was of the year 1889 
A.D. in which the boundaries of the 
property which was purchased by the 
plaintiffs father Dhan Singh were set 
out. The plaintiff ought to have got 
produced the plan or the mortgage 
mentioned in the sale deed which would 
have established with greater certainty 
and clarity the extent of the area which 
was conveyed by that sale deed. The 
plan which the Municipal Corporation 
itself produced and to which reference 
has been made by the trial court show- 
ed that the eastern boundary of the 
Bazar was similar to that givenin the 
sale deed, namely, the Nala of the Musi 
river etc. A careful examination of 
that plan shows that the plot for which 
compensation had been paid to Dhan 
Singh for an area of 1250 Sq. yds. was 
far removed from the Bazaar and there 
were several other plots which inter- 
vened. It is somewhat difficult on the 
present state of the record to reconcile 
the case of the defendant Corporation 
that the entire area covered by the 
sale deed had been acquired for which 
compensation had been paid to Dhan 
Singh with the relative situation of 
the Bazaar and the plot measuring 1250 
sq. yds. If a Commissioner had been 
appointed in regard to which the plain- 
tiff ought to have taken appropriate 
steps in the trial court it would not 
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have been difficult for him to make 
local investigation and determine as 
far as possible which was the area 
covered by the boundaries given in the 
sale deed for which he could have even 
summoned the plan which had been 
produced before the Sarfe-Khas autho- 
rities by the plàintiff and further to 
ascertain what was the extent of the 
prohibited area contemplated by the 
Firman and whether the total prohibi- 
ted area or part or parts thereof had 
been acquired by the City Improve- 
ment Board. 


15. It is difficult to ignore the 
entire proceedings before the Sarfe- 
Khas and the documentary evidence 
according to which possession was 
given of the land or the property in- 
cluding the Bazaar by the Sarfe-Khas 
to the plaintiff after a full investiga- 
tion of his claim in the matter. There 
was no allegation that all those pro- 
ceedings were without jurisdiction or 
were collusive although it has now 
been suggested before us on behalf of 
the defendant Corporation that the 
Sarfe-Khas Department had ceased to 
exist in February 1949 by virtue of the 
Sarfe-Khas Merger Regulation 1358 
Fasli. There is no indication in the 
orders of the various authorities includ- 
ing that of the Minister that the Sarfe- 
Khas had ceased to have any jurisdic- 
tion about deciding whether the pro- 
perty over which the Sarfe-Khas laid 
claim was the property ofa private in- 
dividual or was part of the personal 
estate of the erstwhile Nizam of Hyde- 
rabad. i 


16. It has been maintained be- 
fore us on behalf of the plaintiff that 
the orders made by the Sarfe-Khas 
were admissible and relevant under 
5. 13 of the Evidence Act..These points 
were not gone into by the courts be- 
low and have still not been decided 
and we do not wish to express any 
opinion on them. The agreements to 
which reference has previously been 
made by us and which were not pro- 
duced by the Corporation before the 
trial court would have aleo thrown a 
food deal of light on the points in con- 
troversy. In our judgment this is a 
fit case in which a remand is neces- 
sary to the trial court. The trial court 
Shall decide the matter afresh only on 
issues relating to title and possession 
of the parties with the exception of 
such legal points which have already 
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been disposed of by us. Both the par- 
ties will be at liberty to ask for such 
arnendments in the pleadings as may be 
strictly necessary for clarification on 
the question of title and possession. 
But no such pleas will be allowed to 
be introduced which may change the 
nature of the case. Fresh evidence can 
also be adduced confined only to these 
two matters by both sides, It will be 
for the trial court to get a complete 
investigation made with regard. to the 
vērious matters already mentioned by 
us by a Commissioner if any of the 
parties make an application in that þe- 
kelf. Both sides have expressed will- 
ingness to produce before the trial 
court all such documents which are 
relevant and which are in existence to 
enable the court to dispose of the ques- 
tion of title and possession of both the 
parties in a satisfactory manner. 


17. The appeal is consequentlv 
allowed and the case is remanded to 
the trial court for disposal in accord- 
ance with law in the light of the direc-: 
tion given above. There will be no: 
order as to costs. eS 


Case remanded. 
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:Brief Note (A) — Where several 
Engineers, Electrical branch, who were 
substantively appointed and confirmed 
as Assistant Engineers Class IJ, after 
17-11-1948, were promoted as Assis- 
tant Engineers Class I:(Junior) in an 
officiating. capacity and later on, con- 
firmed to those posts in the same class 
on the same date, the question of seni- 
ority” ‘between them -had to-be_ deter- 
mined with reference to R. 7-A, which 
was applicable. 


Under that Rule if a “member of 
the service from Class, II is promoted 
to Class I his senority will. be deter- 
mined according. to his position in the 
seniority list of Class.” IT. ‘The. -only 
exception contained :n the. proviso. is 
that if anyone has been substantively 
promoted earlier than another who is 
senior to him but has been passed over 
on the ground of inefficiency, the mem- 
ber who has been promoted first should 
take the rank in the higher class above 
the other member who,has been pass- 
ed over on the score of inefficiency. 
Sub-Rule 2 of Rule 7-A incorporates 
the’ general principle that promotion to 
posts on a higher scele shall be made 
on seniority-cum-merit basis ‘by selec- 
tion. (Para 9) 


: © Therefore, it was not the date of 
their officiating appointments in class I 
by: which their seniority was determin- 
ed in class I but the Jate.of-.their con- 
firmation in Class II. (Para..10) 


The proviso “Bete only to promo- 
‘tion in a ‘substantive capacity and not 
in. an officiating capacity. A class H 
:member’s being passed over for pro- 
motion in an officiating capacity, there- 
fore, cannot be a huzdle ‘to his taking 
‘seniority above the others when they 
were all confirmed cn the same date 
' and when he was admittedly senior to 
them in Class IL. 

(Para 14) 

Even souk under ie Rules one 
of the members is entitled to.be de- 
clared senior to the other members, if 
he has taken no stegs by making any 


effective representations whatsoever, or . 


by filing any petition in the High Court 
‘to challenge ‘their confirmation, no 
direction or writ in the exercise of dis- 
cretion should be so issued as to dis- 
turb the seniority of those members 
who were confirmed as Executive En- 
-gineers by orders made up. to the date 
‘of his own confirmation. AIR 1967 SC 
- 1427, Referred. - (Para 16) 


H. S.E. Boare v. Staté.of.P. & H. (Grover J.) - 
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Cases Referred: Chronological Paras 


_ AIR 1967 SC 1427=(1967) 2 SCR 


‘703, S. G. Jaisinghani v. Union 
of India 


. The Judgment of the Court was 
delivered by 


GROVER, J.i— This is an appeal 
by Special Leave from a Judgment of 
the Punjab & Haryana High Court. 
One of the main points relates to the 
interpretation of Rule 7A of the Pun- 
jab Service of Engineers (Electricity 
Branch) (Conditions of Service) Rules, 
1939 (hereinafter called the Rules). 


2.: .The facts may be set out. 
On April 10, 1948. Respondent No. 21 
Pritam Singh was. appointed as an 
Apprentice -Engineer (Electricity De- 
partment). , On February 28, 1949, he 
was appointed as ‘an Assistant En- 


gineer Class II. On November 19, 1952, 


he was confirmed as an Assistant En- 
gineer Class II. Respondents Nos. 3 
to 17 (wherever the word Respondents 
is used hereafter it will refer to them 
and Respondent No. 20) joined as 
Assistant Engineers Class II and were 
admittedly confirmed after Pritam 
Singh was confirmed. In July, 1953 
Respondents Nos. 3 to 9- with the ex- 
ception of Respondent No. 6, K. S. 
Bharadwaj, .who came on integration 
from the- erstwhile PEPSU State, were 
selected and appointed as officiating 
Assistant . Engineers Class I (Junior). 
This was done in consultation with the 
Punjab Public Service Commission, In 
September, 1953, Respondents Nos. 10 
to 13 and in March 1954 Respondents 
Nos. 14 to 17 and Respondent No. 20 


. were similarly selected and -appointed 
-as officiating 


Assistant Engineers 
Class I (Junior). According to the pre- 


-sent appellant, Pritam Singh was also 


ccnsidered for selection and promotion 
on-all the three occasions but was 
superseded on the ground of unsuitabi- 
It is alleged that no representa- 
tions were made by him against his 


sSupersession. - Respondents Nos. 3 & 4, 


R. D. Gupta and T. S. Virdi were ap- 
pointed as officiating Executive En- 
fineers on 14-10-1955 and 5-11-1955 
respectively. . They. were confirmed as 


‘Executive Engineers on June 13, 1961 


with effect from 7th February, 1956 
and September 18, 1960. 
- 3, ‘On April 10, 1956,- Pritam 


Singh was selected and appointed as an 
officiating Assistant Engineer Class I 
(Junior). ‘On July 15,1956, he made a 
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representation for the first time against 


his supersession and loss of seniority. 
This representation was rejected by the 
Government in September, 1956. On 
November, 1956 the erstwhile States of 
Punjab and PEPSU were merged and 
the new State of Punjab was consti- 
tuted under the provisions ofthe States 
Re-organisation Act 1956. Punjab Ser- 
vice Integration Rules 1957 were fram- 
ed under Article 319 of the Constitu- 
tion. A joint seniority list was pre- 
pared and according to the appellant, it 
was circulated in the year 1958. It 
was, however, not gazetted until April 
29, 1956 owing to various objections 
and other matters which had to be 
decided by the Central Government. 
4., On May 9, 1957, Pritam 
Singh submitted another memorial to 
the Governor of the State against his 
supersession for selection and promo- 
tion to the post of officiating Assistant 
Engineer Class I (Junior) but it was 
rejected. On March 3, 1958 Res- 
pondent No. 20 was appointed as offi- 
ciating Executive Engineer. All the 
other Respondents were also promoted 
as officiating Executive Engineers be- 
fore Pritam Singh was promoted as 
such on June 9, 1959. However, on 


March 21, 1958 Respondents Nos. 3 to- 


16 includng Pritam Singh were 
firmed by one composite Order as 
Assistant Engineer Class I (Junior) 
w.e.f. September 1, 1956. In that Order 
the name of Pritam Singh was shown 
below the other Respondents. Respon- 


con- 


dent No. 17 was confirmed in that post. 


by an order dated 13-1-1960 with 
effect from 1-9-1956, On July 18, 1958, 
Pritam Singh made a representation 
which according to the appellant was 
given full consideration and was even 
referred to the Punjab Public Service 
Commission for its opinion and advice. 
This representation seems to have been 
rejected in November, 1959. The order 
of rejection of that representation was 
communicated to Pritam Singh on No- 
vember 30, 1959. On June 13, 1961 
Respondents Nos. 3 to 5 were confirm- 
ed as Executive Engineers with effect 
from February 7, 1958, September 18, 
1960 and November 4, 1960 respective- 
ly. On June 1, 1963 Respondents Nos. 6 
to 11 were confirmed as Executive En- 
gineers w.e.f. various dates in the year 
1961. On April 22, 1964 Respondents 
Nos. 12 to 14, 17 and 20 were confirm- 


ed as Executive Engineers w.e.f. vari- 
ous “dates in the years 1962 and 1963. 
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Pritam Singh and Respondent No. 16 
were confirmed as Executive Engineers 
w.e.f. January 1, 1966. Respondent No. 
16 was also confirmed as Executive En- 
gineer subsequent to them but w.e.f 
December 17, 1963. 


5, On March 11, 1966, Respon- 
dent No. 3, R. D. Gupta -was promoted 
as officiating Superintending Engineer. 
On March 23, 1966, Respondent No. 4. 
T. S. Virdi was promoted in the. same 
capacity. On April 29, 1966, the inter 
se seniority of officers of the old Sta- 
tes of Punjab & Pepsu was gazetted as 
stated before. In May, 1966, Pritam 
Singh filed a petition under Article 226 
of the Constitution out of which the 
appeal has arisen. 


6 | At this stage it is necessary 
to refer to the rules by which the ser- 
vice of the Respondents was governed 
at the material time. Rule 2 (a) defines 
‘the Service” to mean the Punjab Ser- 
vice of Engineers in the Electricity 
Branch, According to Rule 3, the cadre 
of “the service” was to be as set out in 
Avpendix 'A’ which could be altered 
from time to time by the Government. 
Rule 5 dealt with probation. Rules 7 
and 7A are set out below: 


"7 (1) Except as provided in Rule 
7-A. The Seniority of members of the 
Service shall be determined as follows: 


(a) Members appointed to a higher 
scale of pay shall be senior to those 
appointed to a lower scale. 

(b) In the - case of members ap- 
pointed to posts on the same scale of 


pay seniority shall be determined, in 


the first instance, by the date on which 
they joined their posts in that scale of 
pay, provided. 

(i) that if two or more members 
appointed to posts on the same date, 
the older member shall be considered 
senior to the other, unless the younger 


member has been first confirmed in 


the Service, in which case the younger 
member shall be considered senior to 
the older, and 

(ii) ** ** 

Rule 7-A. The order of Seniority 
of members of the service serving in 
ny class of appointment specified in 
Avopendix ‘A’ and appointed substan- 
tively to a post in the service on or 
after the 17th November 1948, shall be 
determined as follows: 

Firstly: Those who have been con- 
firmed in such class, according to their 
respective dates of confirmation pro- 
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vided that where two or more mem- 
bers were confirmed on the same date. 
they shall retain the order in which 
they stood with respect to each other 
immediately prior to confirmation: 


Secondly: Those who have ‘not 
been confirmed in the order of their 
dates of appointments or if such dates 
be the same for two or more members, 
in the order of the salaries allowed to 
them on such date, the higher paid 
being placed above the lower paid, or 
if both the date of appointment and the 
salary be the same, in the order of age, 
the older poing placed above the youn- 
ger. 


Provided that the members of the 
Service and holders of Subordinate 
posts in the Electricity Branch (herein- 
after referred to as “Subordinates’’) who 
are promoted whether substantively or 
temporarily to the posts in the same 
class shall take rank, :nter se, accord- 
ing to their relative seniority in the 
class or classes from which they were 
promoted unless it be that a member 
or subordinate is substantively promo- 
ted earlier than another member or 
subordinate ‘who is senior to him and 
has been passed over on the score of 
inefficiency in which ease the member 
or subordinate first promoted shall take 
rank jn the higher cless above such 
other member or subcrdinate if and 
spas the latter is promoted to the same 
class. 


Note: The relative 
members or subordinetes serving . in 
different classes prio> to promotion 
shall be determined by Government. If 
any doubt arises whether two or more 
posts are in the same class, the matter 
shall be decided by Government. 


Provided further that member of 
the service who is reduced to a post 
in a lower class shall take such rank 
in such class as may be ordered by 
Government. 

(2) ‘Promotion to posts on a higher 
‘scale of pay will not be made on con- 
sideration of seniority alone but by 
selection.” 


l 7. The controversy before the 

High Court centred or: a true interpre- 
tation of Rule 7-A which admittedly 
applies for the purpose of determina- 
tion of seniority to Pritam Singh and 
the Respondent. The case of Pritam 
Singh was that for tke purpose of de- 
termining seniority among the en- 
gineers confirmed as Assistant En- 


seniority of 
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gineers Class I (Junior) the seniority 
in Class II had to be seen. Under R. 7-A 
Firstly, in respect of those who were 
confirmed in the same class on dif- 
ferent dates, it would be those dates 
which would govern their seniority but 
where two or more members were con- 
firmed on the same date as was ad- 
mittedly the case of all the Engineer 
Respondents including Pritam Singh, 
their seniority was to be regulated by 
their position in Class II. In other 
words, reading clause Firstly of R. 7-A 
with the proviso whieh follows clauses 
firstly and secondly and which governs 
both the clauses, the seniority in 
Class II was to be reflected in Class I 
irrespective of the dates of selection 
and promotion in officiating appoint- 
ments. On the other hand, it has been 
maintained on behalf of the appellant 
that clause Firstly provides that where 
two or more members are. confirmed 
on the same date, they shall retain the 
order in which they stood with respect 
to each other immediately prior to 
confirmation. Rule 7 (i) (b) has then 
to be leoked at. According to that rule 
the date of officiating appointment in 
the higher post will govern the posi- 
tion in the seniority list. To put it 
differently, the position or relative 
seniority in Class II is not the govern- 
ing factor for determining seniority in 
Class I, but it will be the date of offi- 
ciating appointment in Class I, which 
will regulate the seniority of the mem- 
bers of the service. The clear language 
of the proviso according to which the 
relative seniority in the class or classes 
from which: the Engineers were pro- 
moted has been sought to be explain- 
ed on behalf of the appellant by sug- 
gesting that the proviso is not at all 
applicable to clause Firstly and further 
that the proviso deals with a situation 
where the seniority has to be deter- 
mined between the members of the 
service and the holders of subordinate 
posts in the Electricity Branch who 
were promoted therefrom to the ser- 


' vice. 


8. The High Court was clearly 
of the view that the proviso dealt 
wiih inter se seniority of two catego- 
ries of persons viz. members of the 
service and holders of subordinate posts 
when they were promoted. On their 
promotion both the categories were to 
retain their seniority as it obtained in 
the Class from which they were pro- 
moted. The proviso was thus not rest- 
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ricted to the fixing the inter se senio- 
rity between the members of the ser- 
vice and the subordinates. Such an in- 
terpretation would also restrict the ap- 
plication of the proviso to fixation of 
seniority inter se between the twe 
categories upto Class II only. On the 
question whether the seniority of the 
members of the service would depend 
on their promotion in officiating capa- 
city, the High Court found that the rule 
had not been interpreted .uniformly 
even by the authorities concerned in 
that manner. = 


9, In. our siden the ques- 
tion. of seniority. between Pritam Singh 
and the Respondents had to be deter- 
mined with reference to rule 7-A which 
was applicable to them as ‘they were 
substantively appointed ‘to a post in 
the service after November 17, 1948. 
Rule 7-A deals with those who have 
been confirmed in a particular class 
and those who have not been confirm- 
ed. Clause Firstly relates to those who 
have been confirmed in a — particular 
class. The proviso appearing in ` that 
clause makes it clear that where two 
or more members are confirmed on the 
same date, they shall retain the order 
in which they stood with respect to 
each other immediately prior to con- 
firmation. Clause Secondly, deals with 
members of the service who have not 
been confirmed. In the present case we 
are not concerned with that clause and 
nothing more need be said about it. 
The first main proviso to both the 
clauses cannot be confined only to 
./elause Secondly, but it is also applica- 
ble to Clause Firstly. The proviso ex- 
plains what is meant by the words “re- 
tain the order in which they stood with 
respect to each other immediately 
prior to confirmation.” In clear terms, 
it provides that whenever members of 
the Service as well as holders of 
subordinate posts in the electricitv 
‘branch are promoted their seniority in 
the same class has to take rank accord- 
ing to the relative seniority in the 
Class from which they were promoted. 
In other words, if a member of the 
service from Class II is promoted -to 
Class I his seniority will be determin- 
ed according to his position in the 
seniority list of Class II. The only 
exception contained in the proviso -is 


that if anyone has been substantively 
promoted earlier than another who is 
sentor to.him but has been passed over 


A LR. 


on the ground of inefficiency, the mem- 
ber who has been promoted first shall 
take the rank in the higher class above 
the other member who has been pass- 
ed over on the score of: inefficiency: 
Sub-Rule 2 of Rule 7-A incorporates 
the general principle that promotion 
to posts on a higher scale shail be 
made on seniority-cum-merit basis by 


selection. 


10. In order to find out how 
the authorities concerned have been 
dealing with the question of seniority, 
we: got a: Chart prepared relating to 
ell the respondents containing the vari- 
cus relevant dates. It appears there- 
from that it was not the officiating 
date of appointment in Class I cf the 
cfficers by which seniority was shown 
in the final seniority list but it was 
the date of their confirmation in Class 
II from which. they were promoted and 
which determined their seniority in 
Class I. Starting with R. D. Gupta, Res- 
pondent No. 3; he was confirmed as 
Assistant Engineer Class II on May 11. 
1956 w.e.f November 19, 1952. Respon- 
cent No. 4 T. S. Virdi was also confirm- 
ed on. the same date as well as Res- 
pondent No. 5 although both of them 
were confirmed w.e.f. the Ist March, 
1955. Gupta was promoted as officiating 
Assistant Engineer Class I on August 
13, 1953, Virdi on August 10, 1953 and 
Malik on August 9, 1953. In other 
words, Malik was given the officiating 
appointment in Class I prior to. both 
Virdi and Gupta and Virdi was ap- 
cointed in an officiating capacity prior 
to Gupta. All these three Respondents 
were confirmed. w.e.f. September lf, 
1956 as Assistant Engineers Class I. 
Gupta was shown in the seniority list 
as senior to both Virdi and Malik. This 
could be so only if the date of his con- 
firmatior. in Class II was to be taken 
into consideration and not the date of 
his appointment as officiating Assis- 
tant Engineer Class I. Indeed owing to 


taat seniority, Gupta was confirmed as 


Executive Engineer on June 13, 1961 
w.e.f. February 7, 1958 whereas Virdi 
and Malik were confirmed w.e.f Sept- 
ember 18, 1960 and November 4, 1960 
r2spectively as Executive Engineers. 
There are many other instances in this 
Chart which appear to indicate that it 
was the date of confirmation in class II 
by which seniority was determined and 


not the date of officiating appointment 


as Assistant Engineer Class I. Shri S. V. 
Gupte very fairly and properly agreed 
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that the interpretation of: Rule 7-A 
which he was supporting on behalf of 
the appellant could not be. supported 
consistently according to what had been 
done by the predecessors of the appel- 
lant as also appellant in certain, cases. 


11. ‘It has been brought to., our. 


‘notice that it is not unusual tọ- provide 
‘that the seniority in higher class should 
be governed by the relative seniority in 
the lower class from which the promo- 
tion is -made to--the- higher class when 
confirmation “is made. with effect from 
the same date. This..would: -be parti- 
cularly so- when the question is. of. de- 
termining the relative’ - seniority . of 
members.of the serv.ce who have been 


confirmed: hold the. ‘posts in:a-‘substan-. 


tive capacity. Our. attention has been 


invited to such provisions being made 


in rules governing cther - services in 
Punjab and-Haryana. For instance, in 
Punjab Civil Medical Service Class I 
(Recruitment and Conditions of Ser- 
vice). Rules 1940, Rule 8 stands thus: 


“g. The seniority of the mémbers 
of the service shall 5e determined by 
the dates: -of their confirmation in the 
‘service:: ` 


Provided that if two or more mem- 
bers are confirmed on the same date; 

(a) A member recruited by direct 
= appointment shall be senior to a mem- 
ber recruited by promotion. | 

' “(by In the case of, members who 

are both or all appointed’ by promotion 
from the class II service, seniority shall 
be determined. according to the senio- 
rity of those members in that service: 
and ` 

(c) In all: other cases: Government 
shall decide the seniority. |. 


12. The above rule in terms 
lays down that in case of persons pro- 
moted from class II service, seniority 


shall be determined according .to their . 


seniority in that service if they are 
confirmed on the same date. . 


ee (ee .For all these reasons, we 
have no manner of doubt that accord- 
ing to rule 7-A the seniority of Pritam 
- Singh had to be fixed according to his 
relative seniority in Class II. It is com- 
mon ground that he was a senior to all 
the other respondenzs in that class and, 
therefore, ordinarily and in normal cir- 
‘cumstances there was no reason why 
in the 1966 list he should not have been 
shown as senior to the: respondents in 
the. list ..-of -the--Assistant -. ees 
Class I. _ Bie 


H. S. E. Board v. State of P. & H. 


dents: 


rule. 7-A, those.. 


on the same date and when he was ad- 
mittedly senior to them in- Class IL. 


- [Prs. 10-15} S. C, 2521 


=- I4. - There are still, two hurdles 
ich Pritam Singh: has to cross before 
a proper writ and direction - can be 
issued under Article 226 of the Consti- 


- tution to give him the seniority accord- 


ing to his position in Class II leading 

to consequential promotions or demo- 
tions with regard to the respondents in 
the-matter of their higher appointments 
which they are holding now. The first 
is: the. contention raised on behalf. of 
the appellant that. it was under the ad- 
vice of the Public.Service Commission 
that he was ‘superseded by the respon- 
-for. promotion as officiating 
Assistant Engineer Class I and, ‘there- 
fore,’ according. to.the main proviso in 
‘members. who were 
promoted earlier to the higher class 
were to retain their. seniority over him. 
The High; Court read this part of the 
proviso in a way which does not. sup- 


port that contention. According to the 


High Court it. is only when a member 
or subordinate ‘is promoted substantive- 
ly earlier than ` another -member or 
subordinate who: is senior to him 
and who. has-been passed over on the 
score of inefficiency that.a member or 
subordinate so promoted, shall take the 
rank in the higher class. All the res- 
gondents other than Pritam Singh were 
certainly promoted in an officiating 
capacity. as. Assistant Engineers Class I 
before Pritam Singh was promoted as 
such but. they -were-not promoted in a 
substantive capacity. The proviso refers 
only to promotion in a substantive capa- 


city which took place with effect from 


the same date of all the respondents 


including Pritam Singh, viz. September 
-1,-1956. The decision of the High Court 


<ppears to be correct on this point and 


we do-not consider that the case of Pri- 
tam Singh was covered: by the afore- 


said -part,-of the proviso. His being 
passed over for- promotion in an offi- 


ciating.. capacity, therefore; cannot be a 


hurdle to his taking seniority above the 
others when: they were. all- confirmed 





15. ~ The second hurdle seems to 
be more formidable. It is true as would 
be apparent from the facts already sta- 
ted that Pritam Singh made’ represen- 
tations against his supersession in J uly. 
1956 for the first time.and later on in 


“May, 1957 and July 1958. But. all these 
-representations. were rejected. After he 
. was .promoted and appointed. as 
Clating Executive. Engineer. 


offi- 
ine June, 
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` 1959, he made another representation 


on 13-2-1959 which ` was also re- 
jected. Thereafter, various Respon- 
dents out of Respondents Nos. 3 to 17 
and Respondent No. 20 were confirm- 
ed as Executive Engineers on different 


dates from 1961 to 1964. On May, 11, | 


1965, Respondent No, 16 and Pritam 
Singh himself were ordered to be con- 
firmed w.e.f January 1, 1965. Only 
Respondent No. 15 was confirmed by 
an order dated August 1, 1968 but with 
effect from December 17, 1963. Pri- 
tam Singh took no steps by making 
any effective representation whatso- 
ever or by filing any petition in the 
High Court to challenge the confirma- 
tion of those respondents who were 
confirmed by orders made on the vari- 
ous dates from 1961 to 1964, the last 
order being of April, 22, 1964. The 
question is whether he would be jus- 
tified in getting any relief and disturb- 
ing the existing state of affairs with 
regard to those Respondents in respect 
.of whom the orders of confirmation as 
Executive Engineers were made upto 
the end of April, 1964. The High Court 
was not oblivious of the situation but 
felt that Pritam Singh was justified in 
thinking that when he would be con- 
firmed the order would take effect 
from an earlier date as was done in 
the case of the Respondents who were 
confirmed in 1961. It seems to us that 
the High Court did not keep in mind 
the way these questions were settlde in 
S. G. Jaisinghani v. Union of India. 
1967 (2) SCR 703 = (AIR 1967 SC 
1427). It was found therein that pro- 
motees from Class II Grade III to 
Class I Grade II of the Income-Tax 
Service were in excess of the prescri- 
bed quotas for each of the years 1951 
to 1956 and onwards. These promotees 
had been illegally promoted and the ap- 
pellant in that case was held entitled 
to writ in the nature of mandamus that 


his seniority and that of the 
other officers Similarly placed like 
him should be readjusted and a 


fresh seniority list be prepared in ac- 
cordance with law keeping in view the 
quota rule. It was added: 


“We, however, wish to make it 
clear that this order will not affect 
such Class II officers who have been 
appointed permanently as Assistant 
Commissioners of Income-Tax. But this 
order will apply to all other officers 
including those who have been appoint- 
ed Asistant Commissioners of Income 


J. K. Prasad v. State of Bihar 


Oifenders 


A. LR. 


Tax provisionally pursuant to the 
orders of the High Court.” 
16. Therefore, . even though 


under the rules, Pritam Singh is en- 
titled to be declared senior to the Res- 
pondents, no direction or writ in the 
exercise of discretion should be so 
issied as to disturb the seniority of 
those Respondents who were confirmed 
as Executive Engineers by orders made 
up to the end of April 1964. As regards 
Respondents Nos, 15 and 16 the orders 
of their confirmation as Executive En- 
gireers were either made on the same 
date as in respect of Pritam Singh or 
subsequent tohim in1968. Therefore, 
the only relief which can be given to 
him is that he will be treated as senior 
to them or to any others who were simi- 
larly promoted and confirmed in the 
matter of further promotions and ap- 
pointments. To that extent alone his 
petition under Article 226 can be al- 
lowed. The judgment of the High 
Court shall stand accordingly modified 
and an appropriate writ or direction 
shall issue in terms of our judgment. 
Costs shall. be paid in accordance with 
the previous order of this court, dated 
March 9, 1970. 











Order accordingly 


AIR 1972 SUPREME COURT 2592 
(V 59 C 487) 


(From: Patna)* 
J. M. SHELAT, I. D. DUA, AND 
E. R. KHANNA, JJ. 
Jugal Kishore Prasad, Appellant v. 
State of Bihar, Respondent. 


Cri. Appeal No. 46 of 1969, D/- 16- 
8-1972. 


Index Note — (A) Probation of 
Act (1958) S. 6—Accused 
under 21 years of age found guilty 
under Sections 326/149 Penal Code can- 
not get benefit of S. 6—Fact that im- 
prisonment for lesser term than impri- 
sonment for life can also be awarded 
makes no difference. 


Brief Note—(A) Plain reading of 
section 6 makes it manifest. that it 
deals with persons under twenty-one 
yeers of age who are found guilty of 
having committed an offence punish- 


*(Cri. Appeal No. 116 of 1966, D/- 10- 
12-1968 — Pat.) 
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able with imprisonment but not with 
imprisonment for life. As imprisonment 


for life can also be awarded for the 
offence under section 326 read. with 
S. 149 Indian Penal Codz, a person found 
guilty of such an offerce would not be 
entitled to claim the benefit of Sec- 
tion 6. To hold otherwise, would have 
the effect of ignoring the words ‘but 
not with imprisonment for life” and 
treating them to be otiose-—Such a con- 
struction is plainly nct permissible. It 
is not correct to say that the offences 
excluded from the purview of the sec- 
tion are only those offences 
punishment prescribed is imprisonment 
for life and not for a lesser term, The 
plain meaning of the section is that 
the section cannot b2 invoked by a 
person who is convicted for an offence 
punishable with imprisonment for life. 
The fact that imprisonment for a lesser 
term can also be awarded for the 
offence would not take it out of the 
category. of offences 2unishable with 
imprisonment. for life. The policy 
. underlying the Act appears to be that 
it is only in cases of not very serious 
nature, viz., offences not punishable 
- with imprisonment fcr life that the 
convicted person should have the bene- 
fit of provisions of the Act. 
however, the offence for which a per- 
son has been convicted is of a serious 
nature punishable with. imprisonment 
for life, the benefit of the Act would 
not be permissible ir his case. AIR 
1972 S.C. 1490, Approved. (Para 7) 


Index Note — (B) Probation of 
Offenders Act (1958), S. 1—Object of 
the Act explained. 


Brief Note — (B) The object of the 
Act is to prevent the conversion of 
youthful offenders into obdurate crimi- 
nals as a result of their association with 
hardened criminals of mature age in 
case the youthful offenders are sen- 
tenced to undergo imprisonment in 
jail. The above object is in consonance 
with the present trend in the field of 
penology, according to which effort 
should be made to bring about correc- 
tion and reformation of the individual 
offenders and not to resort to retribu- 
tive justice. Modern criminal jurispru- 
dence recognises that no one is a born 
criminal and that a good many crimes 
are the product af socio-economic 
milieu. Although not much can be done 
for hardened criminals, considerable 
stress has been laid on bringing about 


J. K. Prasad v. State of Bihar (Khanna J.) 


wherein - 


Where,’ 


{Prs. 1-3] S. C. 2523 


reform of young offenders not guilty 
of very serious offences and of pre- 
venting their association with harden- 
ed criminals. The Act gives statutory 
recognition to the above objective. 

l l (Para 6) 


Cases Referred: Chronologidal Paras 


AIR 1972 SC 1490 =1972 Cri LJ 
897, Som Nath Puri v. State of 
Rajasthan 


M/s. S. N. Mishra and S. S. Jauhar, 
Advocates, for Appellant, Mr. B. P. 
Jha Advocate, for Respondent. 


The following Judgment of the 
Court was delivered by 


KHANNA; J.:— The short question 
which arises for determination in this 
appeal on certificate granted by Patna 
High Court is whether the appellant 


-who was less than 21 years of age on 


the date of his conviction for an offence 
under Section 326 read with S. 149 
Indian Penal Code, can claim the bene- 
fit of Section 6 of the Probation of 
Offenders Act, 1958 (Act No. 20 of 
1958). ' 


2. The appellant and five 
others, who belong to village Mandil in 
District Gaya, were tried in the court 
of Additional Sessions Judge Gaya for 
offences under Sections 147, 148, 307, 
393 -and 307 read with Section 149 
Indian Penal Code and Section 25 of 
the Arms Act. Jugal Kishore appellant 
was convicted under S. 326 read with 
S. 149 and Section 148 Indian Penal 
Code and was sentenced to undergo 
rigorous imprisonment for a period of 
five years on the first count and rigo- 
rous imprisonment for a period of two 
years on the second count. The sen- 
tences awarded to the appellant were 
ordered to run concurrently. The other 
five accused were also convicted for 
various offences and were sentenced on 
those counts. ; 


3. On appeal the Patna High 
Court as per judgment dated January 
29, 1968 acquitted two of the accused. 
The conviction of the appellant for 
offences under Section 326 read with 
Sections 149 and 148 Penal Code was 
maintained. The sentence of the ap- 
pellant for the offence under S. 326 
read with Section 149 Indian Penal 
Code was reduced from five years to 
three years. The ~- sentence for the 
offence under S. 148 Indian Penal*Code 
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was, however, maintained. The convic- 
tion of the other three accused was 
maintained for some of the offences, 
and they were awarded sentences of 


imprisonment on that count, After the 
pronouncement of the judgment by the 
High Court, an application was made 
on behalf of the appellant that his case 
be dealt with under the Probation of 
Offenders Act on the ground that he 
was below 21 years of age at the time 
of his conviction by the trial court. This 
application was rejected by the High 


Court as per order dated December 19. . 


:1968- on the ground that the offence 
for which the appellant. had been con- 
victed was punishable with imprison- 
` ment for. life, and as such, the provi- 
Sions of Probation of Offenders Act 
could not be invoked in his case. On 
prayer. made by the appellant, the High 


Court certified the case to be fit for, 


appeal to the Supreme Court as it in- 
volved the question relating to the ap- 
plicability of the Probation of Offenders 
Act.. . , 


4. The appellant and his com- 
panions were tried on the allegation that 
‘on’ October 14, 1964 at about 10 am. 
while Madho Saran was getting his 
field bearing No. 1678 ploughed by his 
ploughman Bakshya Mahto, the appel- 
lant and Raghu accused ‘went there 
‘and questioned Madho Saran for cutt- 
ing the ridge between fiéld Nos. 1678 
and 1719. Field No. 1719 belonged to 
the appellant. Madho Saran went to 
‘his house and narrated the incident to 
his brother Sadho Saran. Madho Saran 
‘and Sadho Saran along with others 
then came out of their house and while 
they were near a barrage, they met the 
‘accused who were acconipanied by 
about 30 persons of their village. One 
of the accused, namely, Hira Lal, who 
was armed with a gun fired a shot as 
a result of which Sadho Saran was hit 
on his head. Sadho Saran fel] down, 
whereafter the other accused, includ- 
‘Ing the appellant who was armed with 
“a Sarasa, caused further injuries to 
Sadho Saran and his companions with 
sharp-edged and blunt weapons. The 
injured were thereafter taken to Jeha- 
‘nabad Hospital. On receipt of intima- 
tion from the doctor incharge of the 
hospital, a police Sub-Inspector went 
‘to the hospital and recorded the state- 
‘ment of Madho Saran. Nand Kishore, 
-one of the accused, -also lodged a report 
at the police station. 


` son who, 


A.L R. 


5. The question with which we 
are concerned in this appeal, as men- 
tioned earlier, is whether the appellant 
can claim the benefit of the Probation 
of Offenders Act. The appellant gave 
his age.to be 19 years in his statement 
under Section 342 of the Code of Cri- 
minal. Procedure, and the case has 
been argued before us on the assump- 
tzon that the appellant was less than 
21 years of age at the time of his con- 
viction by the Additional Sessions 
Judge. The main offence for which the 
appellant has been convicted is Sec- 
tion 326 read with Section 149 Indian 
Fenal Code. Section 326 deals with the 
offence of voluntarily causing grievous 
hurt by dangerous weapons or means 
and the punishment prescribed for the 
offence is imprisonment for life, or 
imprisonment of either description for 
a term which may extend to ten years. 
The convicted person shall also be lia- 
ble to pay fine. According to S. 149 of 
ihe Code, if an offence is committed by 
any member of. an unlawful assembly 
in .prosecution of the common object of 
that assembly or such as the mem- 
bers of that assembly knew to be 
likely to be committed in prose- 
cution -of that. object, every per- 
at the time of the committ- 
ing of that. offence, is a member of the 
same assembly, is guilty of that offence. 
it is, therefore, manifest that the ap- 


pellant on being convicted for the 


orfence under .Section 326 read with 
Section 149. Indian Penal Code . was 
liable to be punished for imprisonment 


‘for Hife-or with imprisonment of either 


description for a term which may 
extend to ten years and was also lia- 
ble to pay fine. 


6. The Probation of Offenders 
Act was enacted in 1958 with a view to 
provide for the release of offenders of 
certain categories on probation or after 
due admonition and for matters 
connected therewith. The object of the 
Act is to prevent the conversion of 
youthful offenders into obdurate cri- 
minals as a result of their association 
with hardened criminals of mature age 
in case the youthful offenders are sen- 
tenced to undergo imprisonment in jail. 
The above object is in consequence 
with the present trend in the field of 
penology, according to which effort 
should be made to bring about correc- 
tion and reformation of the individual 
offenders and not to resort to retribu- 
tive justice. Modern criminal jurispru- 
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dence recognizes that no one is. a born 
criminal and that a gcod many crimes 
are the product of socio-economic 
milieu. Although not much can be done 
for hardened criminals, considerable 
stress has been laid on bringing about 
reform of young offenders not guilty of 
very serious offences and of preventing 
their association with hardened crimi- 
nals, The Act gives statutory recogni- 
tion to the above cbjective. It ‘is, 
therefore, provided that youthful 
offenders should not be sent to jail, ex- 
cept in certain circumstances. Before, 
however, the benefit cf the Act can be 
invoked, it has to be shown that the 
convicted person even though less than 
21 years of age, is not guilty of an 
offence punishable with imprisonment 
for life. This is clear from the lan- 
guage of S. 6 of the Act. Sub-sec. (1) 
of that Section reads as under: 


“When any person under twenty- 
one years of age is found guilty of 
having committed an- offence punish- 
able with imprisonment (but not with 
imprisonment for life), the Court by 
which the person is found guilty shall 
not sentence him to imprisonment un- 
less it is satisfied that, having regard 
to the circumstances of the case in- 
cluding the nature of the offence and 
the character of the offender, it would 
not be desirable to deal with him 
under S. 3 or Section 4, and if the 
Court passes any sentence of impri- 
sonment on the offender, it shall record 
its reasons for doing so.” 


7. Mr. Misra 2n behalf .of the 
appellant has urged that as the offence 
under S. 326 read with S. 149 Indian 
Penal Code is punishable not only with 
imprisonment for life but also with 
imprisonment which rnay extend up to 
ten years, the benefit of S. 6 of the Act 
can be invoked by tke appellant. This 
contention, in our opinion, is not well 
founded. Plain reading of S. 6 makes 
it manifest that it deals with persons 
under twenty-one years of age who are 
found guilty of having committed an 
offence punishable with imprisonment 
but not with imprisor:ment for. life. As 
imprisonment for lfe can. also be 
awarded for the offence under S. 326 
read with S. 149, Ind:an Penal Code, a 
person found guilty of such an offence 
would not be entitled =o claim the bene- 
fit of S. 6. To hold otherwise, would 
have the effect of ignoring the words 
“but not with imprisonment for life” 


J. K. Prasad v. State of Bihar- 


(Kkanna J.) ([Prs. 6-8} S. C. 2525 


and treating them to be otiose. Such a 


construction is plainly not permissible. 
We also cannot subscribe to the view 
that the offences excluded from the 
purview of the section are only those 
offences wherein punishment prescrib- 
ed is imprisonment for life and not for 
a lesser term, for the language used in 
the section does not warrant such a 
view. On the contrary, the plain mean- 
ing of the section is that the section 
cannot be invoked by a person who is 
convicted for an offence punishable 
with imprisonment for life. The fact 
that imprisonment for a lesser term 
can also be awarded for the offence 
would not take it out of the category 
of offences punishable with imprison- 
ment for life. The policy underlying 
the Act appears to be that it is only 
in eases of not very serious nature, viz, 
offances not punishable with imprison- 
ment for life that the convicted person 
should have the benefit of provisions 
of the Act. Where, however, the offence 
for which a person has been convicted 
is of a serious nature punishable 
with imprisonment for life, the benefit 
of the Act would not be permissible in 
his case. Likewise, there are certain 
offences like those under the Preven- 
tion of Corruption Act wherein the 
convicted person cannot claim the pro- 
tection of the Act. Section 18 of the 
Act expressly excludes such offences 
from the purview of the Act. 


_ 8. In the case of Som Nath Puri 
v. State of Rajasthan, AIR 1972 SC 
1490 the appellant had been convicted 
for an offence under S. 409 Indian 
Penal Code. Punishment for the offence 
under S. 409 Indian Penal Code is the 
same as for the offence under 8. 326, 
namely, imprisonment for life, or im- 
prisonment of either description for a 
term which may extend to ten years 
and the liablity to pay fine. It was held 
by this court that in such a case the 
provisions of Sec. 4 of the Probation 
of Offenders Act cannot be invoked. 
It may be mentioned that S. 4 of the 
Probation of Offenders Act also exclu- 
des from its operation persons convict- 
ed of offences punishable with impri- 
sonment for life. In that connection, 
the Court observed: 

tAs the offence of criminal breach 
of trust under Section 409, IP.C, -is 
punishable with imprisonment for life, 
the High Court, in our view, was right 
because the provisions of S, 4 are only 
applicable to a case of a-person found 
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guilty of having committed an offence 
not punishable with death or imprison- 
ment for life.” 


9. - We therefore, hold that the 
appellant cannot invoke the benefit of 
S. 6 of the Probation of Offenders Act. 
The appeal fails and is dismissed. 


10. Appellant to surrender to 
the bail bond. 
Appeal dismissed. 


AIR 1972 SUPREME COURT 2526 
(V 59 C 488) 


(From: Rajasthan)* 
A. N. GROVER AND D. G. 
PALEKAR, JJ. 


J. C. Chatterjee & others, Appel- 
lants v. Shri Sri Kishan Tandon and 
another, Respondents. 

Civil Appeal No. 428 of 1971, D/- 
10-8-1972. 

Index ' Note—(A) Civil P. C. (1908), 
S. 100—New plea in second appeal — 
Question as to termination of tenancy 
by valid notice being one of law can be 
allowed. 


Brief Note — Where in a suit for 
ejectment of a tenant-the plaint allega- 
tion as to termination of tenancy by a 
valid notice is neither denied nor any 
issue demanded thereon by the defen- 
dant, the point as to termination of te- 
nancy being essentially one of law can 
be raised in second appeal and decided 
by the High Court without remanding 
the case. (Para 7) 

Index Note — (B) Rajasthan Pre- 
mises (Control of Rent and Eviction) 
Act (17 of 1950), Ss. 3 (vii) and 13 (1)— 
Tenant — Meaning of—Suit for eject- 
ment of tenant after termination of te- 
nancy—Bona fide requirement of land- 
lord — Death of statutory tenant in 
second appeal by landlord—His heirs 
and legal representatives, brought on 
‘record are not tenants — Pleas open to 
them—Right of statutory tenant to 
continue in possession under provisions 
of Act being personal to him cannot be 
claimed by them. (X-Ref: Civil P.C. 
(1908), O. 22 Rr. 4 and 11). 


A person remaining in occupation 
of the premises let to him after the de- 
termination of or expiry of the period 


*(S, B. Civil S. A. No. 390 of 1965, 
D/- 1-1-1971 — Raj. at Jodhpur) 


IP/IP/E864/72/KSB 


A.I R. 


af the tenancy is commonly, though in 
law not accurately, called a “statutory 
tenant”. Such a person is not a tenant 
at all; he has no estate or interest in 
the premises occupied by him.-He has 
merely the prctection of the statute in 
that he cannot be turned out so long as 
he pays the standard rent and per- 
mitted increases, if any, and: performs 
the other conditions of the tenancy. His 
right to remain in possession after the 
determination of the contractual _ te- 
rancy is personal; it is not capable of 
being transferred or assigned, and de- 
volves on his death only in the manner 
provided by the statute. AIR 1965 SC 
414, Followed. (Para 9) 


On the death of a statutory tenant 
pending eviction suit or appeal his 
heirs and legal representatives brought 
On record cannot claim the status of 
tenant within S. 3 (vii) of the Act as 
no rent is payable by them. If the rent 
was paid by them during the course of | 
the proceedings it was not because they 
were recognised as tenants by the land- 
lord but because the amount was re- 
ceived by him without prejudice to his 
rights under the orders of the court. 
Therefore, the only contentions that 
they.could put forward in the second 
appeal by thse landlord were the 
contentions appropriate to their re- 
presentative character and not one 
which was personal to the deceased. 
The defence of want of bona fide 
requirement by the landlord was per- 
sonal to the statutory tenant and on 
his death the same is not open to: his 
legal representatives. . 

(Paras 10, 11, 12) 
Cases Referred: Chronological Paras 
(1966) Special Appeal No. 3 of 
1965, D/- 7-4-1966 (SC) 3 
AIR 1965 SC 414 = 1964 (4) 
892, Anand Nivas (Private) Ltd. 
v. Anandji Kalyanji’s Pedhi 9 

Mr. Sobhag Mal Jain, Advocate, 
fcr Appellants; M/s. Vinoo Bhagat and 
J. K. Sethi, Advocates, for Respondent 
No. 1. 


The following Judgment of the 
Court was delivered by 

PALEKAR, J.:— This appeal by 
special leave arises in the following 
circumstances, l 

z | Plaintiff (Respondent No. 1) 
ficed Civil Suit No. 35 of 1963 against 
one B. N. Chaiterji in the court of 
Munsif, Ajmer City, for ejectment from 
the first floor of the house known as 
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"Krishna Bhawan”. The ejectment was 
sought on the ground that the plaintiff 
required the house bona fide for the 
residence of himself and his family. 
B. N. Chatterji — the defendant, con- 
tested the suit and alleged that the 
landlord did not require the premises 
bona fide. The learned Munsif by judg- 
ment dated January 17, 1964 held in 
favour of the landlord and decreed the 
suit for ejectment. From that decree 
the tenant filed Civil Appeal No. 59/ 
1964 in the court of the District Judge, 
Ajmer, The learned Judge held that 
the landlord did not require the pre- 
mises reasonably and dona fide and al- 
lowed the appeal and Ccismissed the suit. 


3. Thereupon the landlord filed 
second appeal No. 390/1965 in the 
Rajasthan High Court. During the pen- 
dency of the appeal, the tenant B. N. 
Chatterji died on 31-7-1967 and his 
widow and children were brought on 
record as his heirs and legal represen- 
tatives. The widow Kalyani Devi died 
on 24-6-1969 and her heirs are the legal 
representatives — already on record. 
When the appeal came before a single 
Judge of the High Court for hearing 
the landlord, who was the appellant in 
the second appeal, sought the permis- 
sion of the court to urge the following 
point. 

“That the respondent (original te- 
nant B. N. Chatterji) Jied after the fil- 
ing of this appeal. That the deceased 
after the determination of the tenancy 
was only a statutory tenant and under 
the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950 the pro- 
tection granted by Section 13 of the 
Rajasthan Premises (Zontrol of Rent 
and Eviction) Act is not available to 
the heirs of the tenant. As such, even 
ifit be held that the landlord has failed 
to prove the reasonakle and bona fide 
requirement, which tne appellant does 
not concede, the appellant is entitled to 
a decree in pursuance of the decision 
of adivision bench of this High Court 
passed on 7-4-1966 in Special Appeal 
No. 3 of 1965”. 


4, The learned Judge allowed 
the point to be be urged and came to 
the conclusion that it was not necessary 
to go into the question of bona fide 
and reasonable necessity of the land- 
lord as that was only a protection pro- 
vided to the statutory tenant personal- 
ly under Section 13 cf the Act of 1950. 


J. C. Chatterjee v. S. K. Tandon 


(Paiekar J.) ([Prs. 2-8} S. C. 2527 


Since the tenancy had been duly ter- 
minated by notice and there was no 
other bar to the passing of the decree 
in favour of the landlord the learned 
Judge set aside the Order of the Dis- 
trict Court and restored the decree pass- 
ed by the Munsif. 


5-6. It was contended before us 
that the term tenant in Section 3 (vii) 
of the Act referred to above included, 
on a proper construction, the heirs of 
a tenant and, therefore, they were en- 
titled in their own right to urge that 
the landlord did not require the pre- 
mises reasonably and bona fide. On the 
other hand, if they were not tenants. 
it was no longer open to pass a decree 
of eviction against them and, if neces- 
sary, the plaintiff should be referred 
to a separate suit. In any case it was 
contended, in view of the new point 
urged at the time of the hearing, the 
Hish Court should have remanded the 
case for the determination of the ques- 
tion whether the contractual tenancy 
wes validly terminated and whether by 
acceptance of rent from the legal re- 
presentatives during litigation the heirs 
and the legal representatives had not 
been constituted ‘tenants’. 


T In our opinion there is no 
substance in this appeal. The original 
tenant of the premises was B. N. Chat- 
terji. The landlord had alleged in the 
suit that by a notice dated 26-6-1962 
served upon the tenant, the tenancy 
had been duly terminated. This was not 
denied in the written statement nor 
was an issue demanded at the time of 
the trial. However, the point being 
essentially a point of law, the learned 
Judge in second appeal permitted both 
sides to address him on the point and 
came te the conclusion that the con- 
tractual tenancy had been duly ter- 
minated by a notice. In these circums- 
tances, we do not think that there is 
any substance in the submission of the 
learned counsel for the appellant be- 
fore us that the learned Judge should 
have remanded the case for a determi- 
nation of that question. 


8. The position, therefore, is 
this. The contractual tenancy of the te- - 
nant B. N. Chatterji had been duly 
terminated by notice as after 31st July, 
1962 end after that date the tenant 
would be merely a statutory tenant 
liable to be evicted only in accordance 
with the special law namely the Rajas- 
than Premises (Control of Rent and 


2528S. C. (Prs. 8-11] J. C. Chetterjee v. S. K. Tandon (Palekar J.) 


Eviction) Act, 1950 referred to herein 
as “the Act’. Section 13 of that Act 


provides that notwithstanding anyth- 
ing contained in any law or contract, 
no Court shall pass any decree, or 
make any order, in favour of a land- 
lord, whether in execution of a decree 
or otherwise, evicting the tenant so 
long as he is ready and willing to pay 


rent therefor to the full extent allow- 


able by this Act, unless it is satisfied 
that there are in the case one or the 
other of the several reasons given in 
clause (a) to (1) of sub-section (1) of 
that Section. One of such reasons is 
that the premises are required reason- 
ably and bona fide by the landlord . for 
the use or occupation of himself or his 
family. If the Court is satisfied about 
this reason the court would be entitl- 
ed to pass a decree against the original 
tenant. The Trial Court, as we have al- 
ready seen, was satisfied about this rea- 
son and gave a decree for eviction 
against the tenant. In appeal this find- 
ing has been reversed. So the landlord, 
when he came in second appeal, would 
have to show that the finding of the 
Appellate Court on that point was 
wrong and that of the Trial Court was 
correct. There is no dispute whatso- 
ever that if the.original tenant B. N. 
Chatterji had lived till the disposal of 
the second appeal, this point could have 
been agitated before the High Court 
and the court would have been requir- 
ed to give a finding on that point. But 
the original tenant who was now merely 
a statutory tenant died during the pen- 
dency of the appeal and his heirs and 
legal representatives were brought on 
record. It was contended on behalf of 
the landlord in second appeal that the 
protection given by the Act was per- 
sonal to the statutory tenant B. N. 
Chatterji and on his death it was no 
longer necessary for the landlord to 
show that he required the premises 
bona fide and reasonably and he was 
entitled to the eviction of the legal re- 
presentatives on showing that the con- 
tractual tenancy had been properly 
terminated before the suit. The point 
for consideration is what is the posi- 
tion of the parties before the Court 
with regard to the relief claimed by 
the landlord in his eviction suit. 

9, It is now settled that after 
the termination of the contractual ten- 
nancy the statutory tenant has only a 
personal right to continue in possession 
till evicted in accordance with the pro- 


A.I.R. 


visions of the Act. It is pointed out’ 
by this Court in Anand Niwas (Private): 
L-d. v. Anandji Kalyanji Pedhi, 1964 
(4) SCR 892 at page 908 = (AIR 
1965 SC 414): “A person remaining in 
occupation of the premises let to him 
after zhe determination of or expiry 
of the period of the tenancy is common- 
ly though in law not accurately, called 
a “statutcry tenant’. Such a person is 
not a tenant at all; he has no estate or 
interest in the premises occupied b: 
him. Ee has merely the protection - c 
the statute in that he cannot ke turned 
cut so long as he pays the standard 
rent and permitted increases, if any, 
arid performs the other conditions of the 
tenancy. His right to remain in posses- 
Sion after the determination of the con- 
tractual tenancy is personal: it is not 
capable oł being transferred or assign- 
ec, and devolves on his death only in 
the manner provided by the statute”. 
These observations have been made 
wth reference to the provisions of the 
Bombay Rents Hotel & Lodging House 
Rates (Control) Act, 1947. But thev 
equally apply to the provisions of the 
Act with which we are concerned. The 
protection given to B. N. Chatterji was 
personal to him and if that protection 
is withdrawn either because there is a 
change in the statute or because the 
person who is to be personally protect- 
ed is no longer living, the question 
arises as to what is the position of the 
legal representatives of the deceased 
statutory tenant qua the landlord ina 
proceeding of the nature with which 
we are concerned. 


10. It is obvious that the ap- 
pellant landlord’s right to proceed with 
the appeal with a view to obtain 
possession of his premises did sur- 
vive under Order 22 Rule 4 read 
with rule 11, Civil Procedure Code. 
Where the right to sue and prosecute 
the appeal survives, the appellant is 
bound to cause the legal representa- 
tives of the deceased respondent to be 
made a party and proceed with the ap- 
peal. Therefore, the heirs and legal 
representatives of the aforesaid B. N. 
Chatterji were rightly brought on 
record and the appeal had to proceed. 


. Il. Under sub-clause (ii) of R. 4 
of Order 22, Civil Procedure Code any 
person so made a party as a legal re- 
prasentative of the deceased respon- 
dent was entitled to make any defence 
appropriate to his character as legal 
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representative of the deceased respon- 


dent. In other words, the heirs and the 
legal representatives. could urge - all 
contentions which the deceased could 
have urged except only: .those which 
were personal to the deceased. Ind=ed 
this does not prevent the legal repre- 
sentatives from setting up also their 
own independent title, in which case 
there could be ‘no ob-ection to 
court impleading them not merely as 
the legal representatives of the deceas- 
ed but also in their personal capazity 


avoiding thereby a separate suit fcr a 


decision on-the independent title. 

12. The heirs 
purported to contend chat after the 
death of the statutory ienant, they as 
next heirs, enjoyed the status of ‘te- 
nant’, For this reliance was placec on 
the definition of the word ‘tenant’ given 
in Section 3, clause (vii) of the Act. Ac- 
cording to the definition unless tLere 
is anything repugnant in the subject 
or context — “tenant” means the per- 
son by whom rent is, o? but for a con- 


tract express or implied would be, ray-. 


able for any premises and includes any 
person holding or occupying the Dre- 
‘mises as a sub-tenant or any person 
` continuing in possession after the ter- 
mination of a tenancy in his favour 
otherwise than under tie provisions of 
the Act: It was contended before us 
that since the rent was payable by the 
heirs and in fact it was paid ducing 
the pendency of: the proceedings, They 
were tenants within th2 definition. In 
our opinion, rent was not payable by 
the legal recresentatives and if the zent 
-]}was paid by them during the course of 
the proceedings it was not because -hey 
were recognised as tenants by the land- 
lord but because the amount was recel- 
ved by him without prejudice to his 
rights under the orders of the curt. 
Indeed, if the original tenant had died 
before the contractual. tenancy had 
been terminated then the heirs would 
have inherited the tenancy and in that 
sense the: rent would have become 
payable by them. But that is not the 
position here. When B. N. Chatterji 
died, he was only a statutory . tenant 
with a personal right to remain in pos- 
session till eviction under the provi- 
sions of the Act, and the heirs wer2 in- 
capable of inheriting eny estate o? in- 
terest in the original senancy. It was 
also not shown to us that they fell 
within any other part of the definition 
of ‘tenant’ reproduced above. There- 
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Atiar Rahman v. Staze of W. B. 


the 


of ‘the terant- 


S. C. 2529 


fore, the heirs and legal representatives 
of the deceased B. N, Chatterji could 
not in their own right claim to be ‘te- 
nant’? within the meaning of the Act. 
Therefore, the only contentions that 
they could put forward in the appeal 
were the contentions appropriate to 
their representative character. and not 
one which was personal to the deceas- 
ed. The contention based on the ground 


of bona fide requirement by the land- 


lord was personal to the statutory te- 
nant and on his death the same is not 
oper to his legal representatives un- 
less there is anything in the provision 
of the Act which makes the legal re- 
presentatives statutory tenants to the 
same extent as the deceased. It is not 
the case that there is any other provi- 
sion of the Act which gives protection) 
to the legal representatives of the de- 
ceased statutory tenant. 


13. As already stated, all con- 
tentions except those which are perso- 
nal to the -deceased were open to the 
legal representatives to put forward in 


the second appeal. The contention about” 


the validity of the notice for the ter- 
mination of the tenancy was one such 
contention on which they could -have 
supported the decision of the District 
Court.-But as already pointed out the 
learned Judge has correctly decided 
that the contractual tenancy had 
been duly terminated by notice. 
Apart from that point no other point 
was urged before the High Court or 
before us and hence the present appeal 
must fail. There will be no order as to 
costs. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 2529 
(V 59 C 489) 


J. M. SHELAT AND H. R. 
KHANNA, JJ. 


Atiar-Rahman, Petitioner v. State 
of West Bengal, Respondent; 

Writ Petn. No: 178 of 1972, 
9-8-1972; 


Index Note — (A) Maintenance of 
Internal Security Act (1971), S. 3—De- 
tention under—Representation against 
— Delay in disposal by Government 
will invalidate detention. (X-Ref: Con- 
stitution of India, Art. 22 (5)). ; 


IP/IP/E866/72/HGP 


D/- 


2530 S. C. [Prs. 1-5] Atiar Rahman v. State of W. B. (Khanna J.) 


Brief Note (A) The fact that ear- 
liest opportunity has to be afforded to 
the detenu for making a representation 
under Art. 22 (5) against the detention 


order necessarily postulates that as and. 


when the representation is made, it 
should be dealt with promptly and 
without delay. Inordinate delay in the 
disposal of the detenu’s representation 
introduces an infirmity in his deten- 
tion. 


Delay of 24 days partly due to go- 
slow movement of Government em- 
ployees and partly due to sudden in- 
"crease in number of detention cases as 
averred vaguely in affidavit sworn by 
one who had no personal knowledge of 
facts held was not justified. AIR 1972 
SC 1915, Relied on. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1972 SC 1915=W. P. No. 89 
of 1972, D/- 30-5-1972, Abdus 
Sukkur v. State of West Bengal 5) 
AIR 1970 SC 675=(1970) 3 SCR 
29295 = 1970 Cri LJ 743, Jayana- 
rayan Sukul v. State of West 
Bengal 


The Judgment of the Court was 
delivered by 


KHANNA, J.:— The District Magis- 
trate of 24 Parganas made an order on 
August 24, 1971 that Atiar Rehman 
petitioner be detained under S. 3 of 
the Maintenance of Internal Security 
Act, 1971 (Act 26 of 1971) “with a view 
to preventing him from acting in any 
manner prejudicial to the maintenance 
of public order”. The detention order 
was approved by the Government of 
West Bengal on September 3, 1971. In 
pursuance of the detention order, the 
petitioner, who was earlier found to 
be absconding, was arrested on Sept- 
ember 20, 1971. The petitioner there- 
after filed the present petition through 
jail for issuing a writ of habeas corpus. 


Ze The petition was opposed by 
the State of West Bengal and the affi- 
davit of Shri D. Mukhopadhya, Dis- 
trict Magistrate of 24-Parganas was 
filed in opposition to the petition. 

3: We have heard Mr, Ram 
Panjvani, who has argued the case ami- 
cus curiae on behalf of the petitioner, 
and Mr. P. K. Chakravarty on behali 
of the respondent State, and are of the 
opinion that the detention of the peti- 
tioner is not in accordance with law as 
there has been inordinate delay on the 
part of the State Government in dis- 


A.LR. 


Dosing of the petitioner’s representation 
against his detention. 

A, The petitioner sent repre- 
sentation against the detention from 
the jail and the said representation was 
received by the State Government on 
October 25, 1971. The State Govern- 
ment considered the representation and 
rejected it on November 18, 1971. 
There thus elapsed a period of 24 days 
between the receipt of representation 
and its disposal by the State Govern- 
ment, The said Government has tried 
to explain the delay in the disposal of 
representation by ascribing it partly to 
the go-slow movement of the State 
Government employees and partly to 
the sudden increase in volume of work 
cn account of increased number of de- 
tention cases, In support of this plea 
the State Government has filed the 
effidavit of Shri D. Mukhopadhya. The 
éffidavit, however, reveals that Shri 
Mukhopadhya had no personal know- 
ledge of the go-slow movement or the 
sudden increase in volume of work in 
respect of detention cases. According 
to the affidavit of Shri Mukhopadhya, 
ke got this information from the De- 
ctuty Secretary, Home (Special) De- 
cartment of the State Government of 
West Bengal. It is, however, not clear 
as to why affidavit of the Deputy 
secretary, Home (Special) Department 
of the Government of West Bengal or 
someone else who had personal know- 
ledge of the facts which led to the 
delay in Gisposal of representation has 
not been filed to explain the delay. The 
present is not a case wherein Shri 
Mukhopadhya gave affidavit regard- 
ing the delay on the basis of informa- 
tion derived from records kept in the 
office, On the contrary, the affidavit 
shows that the averments about the 
delay in the disposal of representation 
were based upon what Shri Mukho- 
padhya hed heard from someone else. 
The affidavit is also silent on the point 
of time as to when there was go-slow 
movement and whether the same. 
synchronised with the time during 
which representation was pending with 
the State Government. We, therefore. 
are of the opinion that no satisfactory 
material has been brought on the 
record to justify the delay in the dis- 
posal of the petitioner’s representation. 


5. It is well established that 
irordinate delay in the disposal of the 
detenu’s representation introduces an 
infirmity in his detention. According to 
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clause (5) of Article 22 of the Constitu- 
tion, when any person is detained in 
pursuance of an order made under any 
law providing for preventive detention, 
the authority making the order shall, 
as soon as may be, communicate to such 
person the grounds on which the order 
has been made and shall afford him 
the earliest opportunity of making a 
representation against the order. The 
fact that earliest opportunity has to be 
afforded to the detenu for making a 
representation against the detention 
order necessarily postulates that as 
and when the representation is made, 
it should be dealt with promptly and 
without delay, Dealing with the above 
provision, this Court observed in the 
= ease of Abdus Sukkur v: State of West 
Bengal, (W.B. No. 85 of 1972, D/- 30- 
5-1972 = (reported in AIR 1972 SC 
1915) ):. 


"Undue delay on the part of the 
detaining authority in disposing of the 
said representation wculd. run counter 
to the underlying object of clause (5) 
of Article 22. The reguirement about 
the giving of earliest opportunity to a 
detenu to make a representation against 
the detention order would plainly be 
reduced to a farce and empty formality 
if the authority concerned after giving 
such an opportunity pays no prompt 
attention to the representation which 
is submitted by the detenu as a result 
of that opportunity. Iz is, therefore, 
essential that there should be no un- 
due or unexplained delay on the part 
of the detaining authcrity in disposing 
of the representation made by the de- 
tenu against the detention order. In 
case the authority concerned is guilty 
of such delay, the detention would be 
liable to be assailed cn the ground of 
infraction of article 22 (5) of the Con- 
stitution. This is as it should be, be- 
cause the matter relates to the liberty 
of a subject who.has been ordered to 
be detained without recourse to a 
regular trial in a court.of law. The 
authority concerned has, therefore, to 
proceed strictly in accordance with law 
and any deviation from compliance 
with legal requiremen~ cannot be coun- 
tenanced. It. has accordingly been laid 
down in a string of authorities that 
undue or unexplained delay in the 
disposal of the representation of the 
detenu against the detention order 
would introduce a serious infirmity, in 
the detention. i 


Baikuntha Nath v. Sashi Bhusan (Hegde J.) 


[Pr. 1] S, C. 2531 


Reliance in this context was placed in 
that case on the earlier decision of this 


Court in Jayanarayan Sukul v. State of — 


West Bengal, (1970) 3 SCR 225=(AIR 
1970 SC -675) wherein the Constitution 
Bench had laid stress on the impera- 
tive necessity of the consideration of 
the representation made by a detenu 
by the Government as early as possi- 
ble. Reference was also made to a num- 
ber of other cases wherein this Court 
had held that unexplained delay in 
considering the detenu’s representation 
would invalidate his detention. Un- 
explained delay of 27 days in the dis- 
posal of the detenu’s representation was 
held in Abdus Sukkur’s case, W.P. No. 
85 of 1972, D/- 30-5-1972 = (reported 
in AIR 1972 SC 1915) (supra) to be 
fatal and the detenu was ordered to be 
set at liberty. 

6. We accordingly accept the 
petition and direct that the petitioner 
be set at liberty. 

Petition accepted. 


AIR 1972 SUPREME COURT 2531 
(V 59 C 490) 


K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 


Baikuntha Nath Paramanik (dead) 
by his L. Rs. and heirs., Appellants v. 
Sashi Bhusan Pramanik (dead) by his 
L. Rs. and others, Respondents. 


Civil Appeal No. 356 of 1967, D/- 
9-8-1972. 


Index Note: — (A) Hindu Law — 
Joint family — Acquisitions — Pre- 
sumption as to. (X-Ref: Evidence Act 
(1872), S. 114). 


Brief Note: — (A) When a joint 
family is found to be in possession of 
nucleus sufficient to make the impugn- 
ed acquisitions then a presumption ari- 
ses that the acquisitions standing in the 
names of the persons who were in the 
management of the family properties 
are family acquisitions. (Para 10) 

The Judgment of the Court was 
delivered by ` 

HEGDE, J.:— This is an appeal by 
certificate. The deceased lst defendant 
was the appellant. He as well as the 
plaintiff died during the pendency of 
this appeal. Thereafter the appellants 
1 to 7 were impleaded as the legal re- 


presentatives of the deceased appellant. 
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2532 S. C, [Prs: 1-9] Baikuntha Nath v. Sashi Bhusan (Hegde J.) 


Respondents are the legal representa- 
tives of the deceasd. plaintiff. The 
appeal was dismissed for want of 
prosecution as regards appellants 1 
and 3 to 7 as per order of this Court 
dated September 11, 1970. At present 
the appeal has been pressed only by 
the supplemental appellant No. 2 who 
was defendant No. 3 in the suit. The 
respondents did not contest the appeal. 


2. This appeal arises from a 
suit for partition. Plaintiff and defen- 
dants 1 and 2 were brothers. Defen- 
dants 3 and 4 are the sons of defen- 
dant No. 1. Defendants 5 and 6 are the 
sons of the plaintiff. The plaintiff was 
the eldest brother. 


3. The case put forward on be- 
half of the plaintiff was that the fami- 
ly was divided in status in 1351 B. 5. 
but no actual partition by metes and 
bounds had taken place. Hence he pray- 
ed for a partition of the family proper- 
ties detailed in the plaint-schedule by 
metes and bounds. He further claimed 
that the properties standing in the 
names of defendants 1 to 4 were ac- 
quired out of joint family fund and as 
such were liable to be partitioned. 


A, Defendants 1, 2 and 3 con- 
tested the suit on various «grounds. 
They pleaded that there was actual par- 
tition in the family in Magh 1349 B. S. 
and as such there was no question of 
again partitioning the family proper- 
ties. They further contended that the 
properties standing in the names of de- 
fendants 1 to 4 were their individual 
properties and not liable to be parti- 
tioned. In their turn they claimed that 
certain properties standing in the name 
of the plaintiff and his sons were ac- 
quired from out of the joint family 
funds and as such in the event of a 
partition those properties are also lia- 
ble to be partitioned. 


5. According to the plaintiff, 
defendant No. 1, though younger to 
him was managing the family proper- 
tiesas he was the most intelligent mem- 
ber in the family. This allegation was 
denied by defendant No. 1. 


6. The trial court did not up- 
hold the contention of the plaintiff that 
there wasadisruption ofstatus of the 
family only in the year 1351 B. 5. It 
opined that the division of status took 
place in 1349 B.S. At the same time 
it did not uphold the contention of de- 
fendants 1 and 2 that there was a divi- 
sion of the family properties by metes 
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and bounds in 1349 B.S. It held that in 
that year there was only a division of 
status of the family but the family 
properties remained to be divided by 
metes and bounds. It did not accept 
the plaintiff’s case that the lst defen- 
dant was the manager of the family. 
But at the same time it came to the 
conclusion that all acquisitions made in 
the names of various members of the 
femily till the division of status: tooi- 
place in 1349 B.S. were joint family 
properties and were liable to be parti- - 
tioned. 


7.. Aggrieved by the decision of 
tke trial court, the plaintiff appealed to 
the High Court of Calcutta. The defen- 
dants filed cross-objections. The High 
Court partly allowed the appeal as.well 
as the cross-objections. It came tothe 
ecenclusion that the family. properties 
were neither actually divided nor was 
there any division of status of the family 
in 1349 E. S. It accepted the conten- 
tion of the plaintiff that the division 
of status took place only in the year 
1251 B. &. It further opined that the 
ist defendant had an important hand 
in the menagement of the family pro- 
perties. But it opined that all the three 
brothers participated in the manage- 
ment of the family properties. It came 
to the conclusion that all acquisitions 
made in the names of all the three 
brothers before the division of status 
took place in 1351 B. S. were family 
properties and consequently were liable 
to be partitioned. But it held that the 
properties standing in the names of de- 
fendants 3, 4,5 and 6 are not family ac- 
quisitions, 

8. .In this appeal only two con- 
tentions were advanced before us viz. 
(1) that the High Court erred in com- 
ing to the conclusion that the family 
was not divided in status in Magh 1349 
B.S. and (2) it erred in holding that the 
acquisitions made in the name of defen- 
dent No. 1 after Magh 1349 B.S. were 
family acquisitions, 

9. The above-mentioned two 
contentions are inter-related. The mos? 
im.portant question for decision is whe- 
tner the family was divided in status 
in Magh 1349 B.S. or in 1351 B.S. In 
support of the contention that the 
family became divided in status in 
Magh 1349 B.S., the contesting respon- 
dents adduced only oral evidence. That 
evidence had not commended itself to 
the High Court. It may be noted that 
the case for defendants 1 and 2 was 
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‘that there was a division by metes and 
bounds in Magh 1349 B.S. and not that 
‘there was merely a: division of status 
at that time. All the witnesses examin- 
ed on behalf of defendants 1 and -2 
speak to- the division by metes and 
bounds and not abou: any division of 
status. This evidence has been dis- 
believed both by the trial court as well 
as by the High Court, It is rather 
‘surprising that the trial .court even 
aiter’ rejecting: the testimony of these 
witnesses as regards the division by 
metes and bounds skould have relied 
on'that testimony for finding that the 
family became divided in status in 
Magh 1349 B.S. The High Court very 
rightly was unable to place any reli- 
ance on the téstimony of those wit- 
nesses. In support of fts conclusion that 
the family was divided in status only 
in 1351 B.S., the High Court relied on 
several documentary evidence. Ex, 14 
series are letters thal passed between 
the three brothers. They cover a period 


ending with 1351 B.S. From these let- . 


ters, it is.clear that the ist defendant 
was .instructing the second defendant 
‘as to the management of the family 
‘properties. These letters indicate that 
till 1351 B-S., the family was a joint 
family.. Ex. 14-K is a letter written 
by defendant No. 1 jointly to defen- 
‘dant. No. 2 and Bejoy son of plaintiff 
containing instruction and advice on 
family matters. Ther there is Ex. X, 
a statement filed by the plaintiff in the 
office of the A.R.C.P. in 1351 BS. 
showing the lands in his possession. 


Ex. 2-2C are Kobalas of 1350 B.S.. 


Under these documents the three bro- 
thers purchased c2rtain properties 
jointly. This could not have happened 
if the family propert-.es had been divi- 
ded by metes and bounds by that time. 


Some evidence as to. when division of 


status took place is also afforded by 
Exs 7 and 7A, the Union Board assess- 
ment lists of 1350 and 1351 B.S. Hence 
we see no reason to differ from the 
conclusion reached by the High Court 
on the question- of the division of sta- 
tus of the’ family. 


À -10. We: nese nome to the m 
tion of acquisitions standing ` 
the names of the plaintiff and je 
fendants 1 -and 2: Admittedly the 
family of the plaintiff- and defen- 
dants 1 and 2 owned extensive pro- 
perties. There is no dispute that - that 


family owned as much as 138 standard - 


Bighas. The Ist defendant admitted in 
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his written statement that with the 
aid of the usufruct of the lands’ be- 
longing to his farnily several acquisi- 


_ticns had been made. Even on the basis 
‘of the admitted evidence the nucleus 


afforded .by the- family income. was 
sufficient to acquire all the ‘properties 
that stood in the names of the plaintiff 
and defendants 1 and 2. The High 
Court came to the conclusion that all 
the three brothers were participating 


-in the management of the family pro- 


perties. In reaching that conclusion it 
relied on Ex, 14:series as well as other 
evidence. The family account-books 
have not ‘been produced. The Ist defen- 
dant who says that he had his own 
income has also not cared to produce 
his own account-books. Under these 
circumstances the finding of the High 
Court that the acquisitions standing in 
the names of the three brothers made 
prior to 1351 B.S. are family acquisi- 
tions is unassailable. When a joint 
family is found to be in possession of 
nucleus sufficient to make the impugn- 
ed acquisitions then a presumption ari- 
ses that the acquisitions standing in the 
nemes of the persons who were in the 
management of the family properties 
are family acquisitions. - 


11. For the reasons mentioned 
ahove, we see no merit in this appeal. 
It is accordingly dismissed. As the res- 
pondents did not contest the appeal, 
there will be no order as-to costs in 
this appeal. 
l Appeal dismissed. 
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(Erom: Punjab)* 
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MIs. Mehar Singh Nanak Chand, 
Appellant v. M/s. Naunihal Thakar 


Dass and. others, Respondents. 


Civil Appeal No. 329 of 1967, Dj- 
22-3-1972. 


Index Note: — Evacuee Interest 
(Separation) Act (1951), S . 17—Compe- 
tent officer has no power to review his 
earlier order as the same is not con- 


(L P.A. No. 392 of 1963, Di: 6-9- 1966 
— — Punj.) . 
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ferred on him by the statute — Judg- 
ment dated 6-9-1966 of Punjab High 
Court in Letters Patent Appeal No. 392 
of 1963, Affirmed—(X-Ref: Ss. 5, 16). 
: (Paras 8, 9) 
M/s. G. S. Vohra and M. V. Go- 
swami Advocates, for Appellant; Mr. 
5. N. Anand and Miss K. Mehta Advo- 
cates, for Respondent No. 1. 


The following Judgment of the 


Court was delivered by 


GROVER, J.i— This is an appeal 
-by Special Leave from the judgment of 
the Punjab High Court. 


2. The facts may be shortly 
Stated. The properties, bearing muni- 
cipal No, 747-B-VII, situated in Ludhi- 
ana, originally belonged to certain 
Muslim evacuees. These properties 
were mortgaged in. favour of M/s. Brij 
Lal Manmohan Lal. These properties 
were therefore, composite properties 
and had to be dealt with under the pro- 
visions of the Evacuee Interest (Sepa- 
a Act, 1951 (herein called the 


iS: M/s. Naunihal Thakar Dass, 
respondent No. 1 before us, purchased 
the mortgagee-rights from M/s. Brij 
Lal Manmohan Lal relating to the 
aforesaid properties. The claim was 
filed by the said respondent be- 
fore the. Competent Officer, Ludhia- 
na under the provisions of the 
Act for acquiring these properties. After 
following the requisite procedure, the 
Competent Officer directed that the 
properties be transferred to the res- 
pondent on payment 
amount. The appellant-firm filed an 
appeal to the Appellate Officer appoint- 
ed under the Act. The Appellate Offi- 
cer took the view that the appeal or 
review can be filed by a person who 
was a party to the proceedings before 
the Competent. Officer. As the appel- 
lant before him was not a party to 
the proceedings before the Competent 
Officer, it had no locus standi to file 
the appeal. It was held by him that as 
the Competent Officer had power to 
review his own order the appellant 
should approach. that Officer in the 
matter. 


4. Thereafter, the appellants 
preferred an - application before the 
Competent. Officer under Rule 11-B (E) 
of the rules framed under the Act read 
with Section 17 asking for review ‘and 
for the transfer of the disputed proper- 
ties in favour of the appellant. The 


' view that as no grave 


of a certain: 
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Competent Officer framed a number of 
issues because the: application was op- 
posed by the respondent. He decided 
that he was competent to review the 
order of his predecessor and held that 
tne order made by the Competent Offi- 
c2r.on 25-8-58 was illegal. But he 
found that on the merits the appellant 
was not entitled to an order in its 
favour. He directed the property to be 
sold in the open market. Both sides 
were dissatisfied with the order of the 
Competent Officer and appeals were 
taken to the Appellate Officer who 
confirmed the Order of the Competent 
Cfficer and dismissed the appeals. The 
respondent thereafter moved a writ 
p2tition under Article 226 of the Con- 
stitution in the High Court challenging 
the order of the Competent Officer 
dated July 8, 1960 and of the Appel- 


lete Officer dated September 14, 1960. 


2 OB A learned Single Judge of 
the High Court who heard the writ 
petition dismissed it. He was of the 
injustice had 
resulted to the writ petitioner by the 
Compétent Officer’s refusal to sell the 
mortgaged property to it at the assess- 
ed price; the writ petition could not 
succeed even if the Competent Officer 
while reviewing the previous order 
exceeded the limits laid down by law. 

6. An appeal was filed by the 
respondent under Clause 10 of the Let- 
ters Patent of the High Court. The 
D<vision Bench which heard the appeal 
referred to the well-settled rule that 
nc Tribunal has a power to review its 
earlier order unless the same is speci- 
fically conterred on it by the Statute. 
The Writ Petition was, therefore, al- 
lowed and the impugned Orders were 
quashed. | 


T. . Before us, Mr. Gyan Singh 
Vohra learned counsel for the appel- 
lant has scught to raise a number of 
points, some of which may be men- 
ticned, Firstly, it is contended that 
the Order made by the Competent 
Officer dated July 8, 1960 was not by 
wey of review. Secondly, the Order of 
the Appellate Officer should be con- 
strued as one of remand to the Com- 
petent Officer. Thirdly, the respondent 
had no. right whatsoever to take the 
property in dispute because of the vari-- . 
ous reasons which need not be mention- 
ed. 

8. It is not possible for us to 
allow Mr. Vohra to agitate all those 
cortentions. These. points were never 
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raised either before the Division Bench 
of ‘the High Court, nor have they been 
taken in the Petition for Special Leave 
to this Court, and are not to be found 
even in the petition under Article 133 
of she Constitution for. obtaining leave 
ofithe High Court to appeal to this 
“Court. They are altogether new points. 
The only point on which the contro- 
versy centered before the Division 
Bench related to the powers of the 
Competent Officer to review the order 
of his predecessor. On that point, Mr. 
Vohra ‘has ‘not been eble to show us 
anything from the provisions. of the 
Act which empowers the- Competent 
Officer to review his Drders. 


9. Chapter III in the Act deals 
with appeal, revision and powers and 
procedure of Competent Officer and 
Appellate Officer. Seczion 14 relates to 
appeals and Section 1% to the power of 
revision of the Appellate Officer. Sec- 
tion 16- is in these terms “clerical or 
arithmetical mistakes in orders passed 
by a Competent Officer or an Appellate 
Officer or errors arising therein from 
any accidental slip or omission, may, 
at any time, be corrected by the com- 
petent officer or the appellate officer 
either of-his own motion or on an ap- 
plication received in this behalf from 
any of the parties.” From Section 16 it- 
self it is clear that no power of review 
of the nature which was exercised by 
the Competent Officer in the present 
case was conferred on him. According 
to Mr. Vohra, since the appellant was 
not a party to the previous orders 
made by the Competent Officer, there 
was no question of review, but before 
the High Court the only question on 
which decision was invited was confin- 
ed to the jurisdiction of the Competent 
Officer to review his predecessor’s 
order. In other words it was accepted 
that it was the power of review which 
was exercised by the Competent Offi- 
cer. when he made the order on July 8, 
1960. Since Mr. Vohra has not been 
able to show any authority or any pro- 
vision in the Act which would have 
conferred any power on the Competent 
Officer to review the order of his pre- 
decessor, the appeal must fail and it is 
dismissed. In the circumstances, we 
make no order as to costs. 


Appeal dismissed. 


-— 
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AIR i972 SUPREME COURT 2535 
(V 59 C 492) 

(From: Assam and Nagaland) 

S. M. SIKRI, C. J., A. N. Ray, P. 
JAGANMOHAN REDDY AND K. K. 
MATHEW, JJ. 

State of Assam, Appellant v. Mohan 
Chandra Kalita & another, Respon- 
dents. 

_ Civil Appeal No. 1620 of 1967, D/- 
8-8-1972. 

Index Note: — (A) Constitution of 
India, Art. 226—Departmental enquiry 
—Charge cannot be sustained on mere 
conjectures in absence of evidence. 


Brief Note: — (A) Where in an en- 
quiry against the Sub-Deputy Collec- 
tor on a charge of illegal collection of 
money from the villagers while distri- 
buting compensation amount due to 


“them, some evidence was let in in res- 


pect of matters extraneous to the 
charge prejudicing the enquiry Officer 
against the delinquent and the enquiry 
Officer based his conclusions on conjec- 
tures and there was no evidence to 
show that any amount as alleged was 
realised by the delinquent himself or 
at his instance or even by his conniv- 
ance, the charge could not be sustained. 

l (Paras 6, 8) 

The Judgment of the Court was 
delivered by 


JAGANMOHAN REDDY, J.:— The 
High Court of Assam and Nagaland 
quashed an order removing the respon- 
dent from service on-the ground that 
there was no evidence to support the 
charge against him. This appeal is by 
special leave against that judgment. 


2; The respondent was a Sub 
Deputy Collector in the employment of 
the Government of Assam and in that 
capacity was directed to distribute 
sums of money to the agriculturists of 
Missamari as compensation for the oc- 
cupation of their lands by the army 
authorities. It appears that the res- 
pondent had to travel from Dhekiajuli 
to Missamari to disburse the payments 
and found it difficult to obtain convey- 
ance to reach Missamari. On Septem- 
ber 24, 1963 the villagers of Missamari 
who were to be paid compensation 
were waiting for the respondent who 
however arrived in a. school bus at 
about 12 noon. Though the respondent 
made payments to some of them he 
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could not pay all of them. He inform- 
ed them that if he gets a conveyance 
he will come the néxt day, but other- 
wise they should come to Dhekiajuli. 
The people who were still to be paid 
Said that it would be inconvenient for 
them to go to Dhekiajuli and later suo 
motu decided that they would pay the 
charge of conveyance known as: "Gari- 
bhara” (carriage hire). The respondent 
: . arrived next day at Missamari ina 
' taxi, went into the room of the Mauza- 
-dar and. began .to make payments. 
There was’ a huge crowd inside. the 
.room and it appears that there were 
also large -crowds .outside, It ap- 
pears that several persons were collect- 
ing amounts from the villagers who 
were being paid .compensation. It 
is in evidence that there was some- 
one collecting arrears of land revenue, 
some other person was collecting pooja 
contribution and yet others -were col- 
lecting amounts allegedly -for Gari- 
bhara (carriage of the Sub Divisional 
Officer), There is also -evidence `to 
show that a person was collecting some 
fee allegedly on behalf of the respon- 
dent. While these -collections were be- 
ing made the Assistant District Magis- 


trate, Shri M. R. Deka visited Missa-. 


mari and was met by some villagers on 
the way. On their complaint that they 
were being made to pay Garibhara 
from out of the compensation amounts 
paid to them, he asked two of them 
to get into his jeep and with them ar- 
rived at Missamari. On reaching Missä- 
mari he: seized -Rs. 110/- collected by 


‘one Tajmudin: who had also a list of 


persons from whom: he had ‘collected. 


‘Tajmudin was sitting outside the room.. 


and making collections of Re..1 or Rs. 
2 from each person towards. Garibhara. 
. The Additional District Magistrate then 
made a report to the Government on 
which a preliminary enquiry was held 
„and a prima facie case being found 
against the respondent, an enauuy was 
ordered. 


- 3. The enquiry officer framed 


a charge and examined 21-. witnesses" 


‘and as the High Court ‘has pointed out 


some evidence in’ respect of. matters | 


extraneous to the charge was ^ let ‘in 
which it was contended was likely ‘to 


‘prejudice: the enquiry against the res- . 


pondent. We shall refer. to. this aspect 
of the matter later. 

> 4° The charge pees against 
the respondent was that ‘the realised’ 


from those to whom he was paying 


-pensation moneys.. 
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compensation amounts certain iae io 
tage of compensation money ase 
them (total-amount realised Rs. 1;10/- 


‘for payment. of the hire charges bof : 


vehicle by which he was reported to 
have visited the office of the Mauz.adar 
-rom Dhekiajuli’. He was there'fore 
charged with 
money in the name of Garibkara which 
he was not authorised: to collect”. He 
was further charged with harassing the 
persons to. whom the compensation 


money for requisition was due by com- 


pulsorily, unauthorisedly and illegally 
realising the so-called Garibhara from 


each of them.; | 


5. In the statement of ai En: 
tions served on him.-it was stated that 
some amounts were collected from the 
villagers by the Muhorrior of the Mau- 
zadar, Missamari on his behalf towards 


‘paying the hire charges ofa vehicle in 
which he travelled from Dhekiajuli to- 


Iissamari-and a sum of Rs, 110/- thus 
collected on his behalf. was seized. by 


Shri-M. R. Deka, the then Addl.. Dis- 


trict Magistrate Darrang in the course 
af a surprise visit to enquire about the 
irregularities. reported to have been 
committed by him. The enquiry offi- 
cer after reviewing the evidence. on 
the charge of collecting Garibhara rea- 
lised that-there was a lacuna in that 
evidence inasmuch as it did. not direct- 
ly or indirectly connect the respondent 
with the collections made outside the 
room: where he was distributing com- 
‘He therefore ask- 
ed himself this question: “Can it there- 


_fore be said that the S. D. C.- who was 
‘inside the room does not know of this. 


collection which was made just. near 
the door itself?” and immediately pro- 


‘ceeded. to answer it:in the affirmative 


ky basing his conclusion on a-mere con- 
jecture. He said: 


-“On a perusal of the evidence of 


tne above four witnesses I am.convinc- 
ed that what they said was true. I do 


not. believe that these witnesses de- 
posed falsely just. to implicate the 
SDO?” 
The enquiry ° officer “further brushed 
aside. the statement of the respondent 
as well .as. his witnesses who had cor- 
roborated his.statement when they said 
that they did not hear the S.D.C. ask- 
ing anybody to'collect the Garibhara. 
Eere again he posed the question: 
"whose statements then are to be be- 
lieved, that of the S.D.C. or the pro- 


“illegal collection “of. 
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secuting witnesses?” “his question was 
also answered in the affirmative again 
on conjectures. He said: l 


“On a perusal of all the evidence 
on record [ am convinced beyond rea- 
‘sonable doubt that the statement of 
the S.D.C. that the allegation is a false 
and concocted one is not true. I see 
no reason why the villagers will depose 
falsely against the S:D.C.' and I see no 
reason also what grucge they will have 
against him. I am convinced, as I have 
already said, that the S.D:C. knew of 
the collection of ‘Garibhara’ otherwise 
no person will be so daring as to make 
the collection near the door itself with- 
out the express or implied consent of 
the S.D.C.” e, 


From the evidence. recorded by the en- 


-quiry officer which we have perused 
and to which-a reference will be made 
presently, it is clear beyond doubt that 
none of the witnesses testified to the 
fact that on, 25th Sestember, 1963 or 
earlier, neither the -espondent autho- 
rised the collection of Garibhara nor did 
anyone say that they complained to 
him about the collections that were þe- 
ing made outside his “oom. The enquiry 
officer recorded evidence on allega- 
tions extraneous to the charge such as 
that certain amounts were being col- 
lected as fee to be paid to the respon- 
' Gent, that. the respondent had disbursed 
amounts less than those that were pay- 
able to the persons entitled to them 
and concluded that the respondent must 
have also authorised the collection: of 
Garibhara. 


- 6. As we saic earlier, there was 
no charge against the respondent that 
he had not paid the full amounts to 
those entitled to compensation or that 
he had authorised anyone to collect 
any fee. This enquiry into extraneous 
allegations with which the respondent 
was not charged must have. certainly 
prejudiced the enquiry officer against 
the respondent. Evea if we were to 
ignore this aspect, there is no evidence 
to connect the respondent with the 
allegation that he had authorised the 
collection of -Garibhara much less can 
it be said, as averred in the. . charge, 
that he realised from those persons to 
whom compensation was being paid, 
certain percentage of. compensation 
money due to them for payment of 
hire charges of the vehicle ‘in which he 
had visited the office of the Mauzadar 


from: Dhekiajuli. . 
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7. The learned advocate fcr the 
State submits that there is evidence in 
the.case to connect the respondent with 
the collection by Tajmuddin o? the 
Garibhara charges. This evidence how- 
ever does not substantiate his conten- 
tion. Mathew Kosla, witness No. 3, 
Jiban Deka, witness No. 4 and P. C. 


‘Deka, witness No. 5 and Rathu Kurmi, 


witness No. 6 though they say that 
amounts were collected by Bharat 
Chandra Das and 'Tajmuddin, some of 
them had protested but they did not 
go to the S.D.C. to complain about the 
collection. None of them stated that the 
»-D.C. had asked for collection of the 
amounts. Tajmuddin, witness No. 8 ad- 
mitted that he had collected the money 
for Garibhara. He says the reason fot 


this collection was that ona certain day 


before 25th September 1963, many peo- 
ple were waiting at Mouzadar’s office 
for S.D.C, to come and.make payment. 
He came at about 12 noon by 
bus from Dekiajuli and told them 
that it was a school bus and that he 
will not come again to Missamari to 
make payment. and- that all people 
should go to Dhekiajuli to receive pay- 
ment. The crowd stated that it would 
be very inconvenient and troublesome 
for them to go to Dhekiajuli. As such 
the crowd themselves decided that they 
would contribute for the Garibhara of 
the S.D.C. to come and make payment 
at Missamari. As a result of the above 
agreement, Moni ‘Gaonbura collected 
Garibhara for S.D.C. on 24th September 
1963 and on 25th September the A.D.M. 
Shri Deka who came to Missamari 
found him collecting moneys, Hiren 
Saikia entered on a paper the names of 
the contributors and he collected the 
money and Bharat Das collected the 
Pooja subscription. He further says 
that he learnt that Mohidar Deka and 
Moniram Gaonbura also collected Gari- 
bhara for the S.D.C. According to him 
when A.D.M. Deka enquired of him as 
to on whose behalf he collected the 
money, he. told him that S.D.C. Shri 


Kalita asked him to collect. As will be 


noticed this is not what A.D.M. Deka 
Says. It was suggested to him in cross- 
examination that he collected the 
monev for himself which of course he 
denied, Mohidhar. Deka who is a 
Moherrer of Mouzadar said he was col- 
lecting the arrears of land revenue and 
that Tajimuddin was collecting the 
Garibhara for S.D.C. from the reci- 


pients of money-and Hiren Saikia en- 
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tered their names on a paper. This 
collection was in pursuance of the 


peoples’ decision the previous day to 
pay for the Garibhara of the S.D.C. 
and as such as soon as each came out 
of the room he willingly contributed 
“or the Garibhara and the contributor’s 
name was entered on a paper by Hiren 
paika and that when A.D.M. asked the 
5.D.C. as to why Garibhara was being 
collected, the S.D.C. said he did not 
know anything. He also admits that 
no one informed him that. the S.D.C. 
sked him to collect the Garibhara. Shri 
Paresh Chandra Sharma is the Mouza- 
dar of Missamari. He says he heard the 
S.D.C. saying that he cannot come the 
rext day and that the public would 
Fave to go to Dhekiajuli to receive pay- 
ment. He admits that he did not know 
anything about the collection of Gari- 
khara nor did he hear the S.D.C.- de- 
manding it nor did he complain to him 
tūat Garibhara was being collected. 
Hiran Chandra Saika, witness No. 14, 
tnough he admits that he did not meet 
S.D.C. on the 25th September 1963 
nonetheless volunteers that the S.D.C. 
asked ail people present there to pay 
for the taxi charge. Obviously this wit- 
ness cannot be relied upon. The A.D.M. 
Shri Deka says that when he enquired 
oZ Tajimuddin he told him he was col- 
lecting the money at the instance of 
Hiren Saika who according to the 
A.D.M. ran away as soon as he enter- 
ed. There is no mention of his ever 
having asked the S.D.C. as to why this 
amount was being collected towards 
Garibhari and without even getting his 
explanation he had reported the mat- 
ter to the D.O. in writing. This he did 
in spite of his further admission that no 
person had complained to him that the 
S.D.C. had personally collected the 
money from them. | 


8. This evidence does not esta- 
blish that the S.D.C. had either autho- 
rised the collection or that the amount 
was collected at his instance or that 
he even connived at it. On the other 
hand as the A.D.M. Deka admitted, 
when he asked Tajimuddin he inform- 
ed him that the amount was being col- 
lected at the instance of Hiren Saika 
who immediately on seeing’ him ran 
away. According to Tajimuddin, two 
other persons, namely, Mohidhar Deka 
and Moniram Gaonbura were also col- 
lecting Garibhara amounts. It appears to 


us that because compensation amounts 


State of J. & K. v. H. W. Mohammed 


A.LR. 


were being paid everyone was trying 
to collect whatever he could from 
those recipients. There was no need for 
the respondent to collect any money 
for payment of taxi charges because he 
could recover those ‘from the Govern- 
ment and in fact he had recovered that 
amount from the Government. There 
is no dispute tnat he did express his 
difficulty in finding a conveyance to 
come to Missamari as indeed he had to 
come there on that day in a school bus. 
He was not-sure whether he could get 
a conveyance to come there the next 
day and naturally he informed those 
concerned that if he cannot get any 
conveyance and come there they should . 
go to Dhekiajuli. It is at that stage that 

they suggested that he should come in 


_a taxi and they will pay for it; but this 


did not imply that the S.D.C. had con- 
sented to anyone collecting moneys for 
the hire or much less permit them to 
pay for the hire on his behalf. All this 
merely shows that the-suggestion that 
they should come to: Dhekiajuli would 
seriously inconvenience them and ‘they 
were even prepared to pay his taxi fare 
if he came to Missamari, Their earnest 
entreaties must have persuaded the 
S.D.C. to come there in a taxi. Beyond 
this, there is no evidence to show that 
he had wanted them to pay for his taxi 
or authorised them to' collect money for 
it. The High Court was therefore right 
in quashing the order of the A.D.M. 
Tezpur on the ground that there was 
no evidence to sustain-the charge. The 
appeal is accordingly dismissed with 
costs. ! 

Appeal dismissed. 
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State of Jammu & Kashmir and 
others, Appellants v. Haji Wali Moha- 
mmed -and others, Respondents. 


Civil Appeals Nos. 144 to 147 of 


1969, D/- 8-8-1972. | | = 
Index Note — (A) (J. & K.) Muni- 
cipal Act (2008 Smt.) ; S. 239 (1) — 
Notice under S. 129—Authentication of 
service— Service by affixation. 
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Brief Note — (A) Procedure laid 
down for service in Civil P. C. 
made applicable uncer Section 239 
— No proof adduced by way of 
affidavit of process server or any 
other officer that attempt was made to 
serve notice personally — Provisions 
of O. 5 R. 19 Civil P.C. not complied 
with and notice held had not been 
served in accordance with law — Mere 
averment that notice kad been affixed 
on certain date did not dispense with 
the requirement of ststutory provision 
contained in S. 239 — (X-Ref: Civil 
P.C. (1908) O. 5 R. 
J. & K. 88 Affirmed. (Paras 10, 11) 

Index Note — (B) (J. & K.) Muni- 
cipal Act (2008 Smt.: S. 238—Notice 
under S. 129 in January — Only 24 
hours given for dismantling structure 
stated to be in dilapidated condition in 
which owners were carrying on their 
business—Notice held did not comply 
with the provision of S5. 238. 


Brief Note — (B) Considering that 
at no previous stage the officers 
of the Municipality had formed an 
opinion that the structures in ques- 
tion were in such z dangerous con- 
dition or were so dilapidated that 
they should be demolished, the 
notices which were given and the dra- 
stic step of demolition which was 
desired to be taken in 24 hours on the 
face of it appeared to be rather harsh 
and unusual. There was-no manner of 
doubt that the notices issued did not 
comply with the provisions of S. 238 
of the Municipal Act and the time 
which was granted was so short that 
it was not possible for ‘the owners 
either to comply with the notices or to 
take any effective steps in the matter 
of filing any appeal or revision to the 
appropriate authorities. AIR 1969 J. & 
K. 88 Affirmed. (Para 12) 


Cases Referred: Chronological Paras 

AIR 1972 SC 2205=Civil Appeal 

- No. 493 of 1967, D/- 3-5-1972, 
Hari Singh v. The Military Es-. 
tate Officer 10 


Dr. L. M. Singhvi Sr. Advocate 
(M/s. P. C. Bhartari, Ravinder Narain 
and J. B. Dadachanji, Advocates of 
M/s. J. B. Dadachanji and Co. Advo- 
cates with him), for Appellants; Mr. 
A. S. R. Chari, Sr. Advocate (M/s. K. R. 
Chaudhuri, K. Rajendra Chowdhary 
and H. N. Tiku, Advocates with him), 
(In C. A. No. 144/1969) and Dr. V. A 
Seyid Muhammad, Sr. Advocate, (M/s. 


13) — AIR 1969- 
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K. R. Nagaraja, S. K. Mehta and M. 
Qamaruddin, Advocates of M/s. K. L. 
Mehta & Co. Advocates with him), (In 
C. As. Nos. 145-147/1969), for Respon- 
dents. 
The Judgment of the Court was 
delivered by 
GROVER, J.:— These appeals arise 
out of a common judgment of the Jam- 
mu & Kashmir High Court given in 
a writ petitions filed by the respon- 
ents. 


2. The respondents are stated 
to be purchasers of certain premises 
which were originally owned by De- 
wan Bishan Das who was a former 
Prime Minister of the State of Jammu 
& Kashmir. He had constructed seve- 
ral buildings and structures on the dis- 
puted property which . was situa- 
ted in Magharmal Bagh in Srina- 
gar, The respondents Haji Abdul Aziz 
Shah and his wife, Abdul Salem Shah 
and Haji Mohammed Ramzan Shah’ 


‘purchased rights in 8 Kanals, 9 Marlas 


and 10,009 sq. feet of the area bearing 
khasra Nos, 885 and 830 by two sale 
deeds which were got registered in July 
1967. Respondent Haii Wali Mohammed 
purchased rights in the land measuring 
20,704 sq. feet along with buildings and 
garages situated in Sarsi Pain near the 
Exhibition Grounds. Aecording to the 
respondents they started their own 
business establishments in the proper- 
ties which had been purchased. It may 
be mentioned that.the properties had 
been sold by Purmesh Chander and 
others who were heirs of Dewan Bishan 
Das to the respondents. For the purpose 
of more detailed facts we may refer 
to the petition filed by the respondent 
Haji Wali Mohammed. It was alleged: 
therein that in the month of December 
1967 municipal buildings in Hari Singh 
High Street, Srinagar caught fire. The 
Municipality cleared the debris and 
took pcessession of the lands which 
became vacant as a result of the build-- 
ings having been destroyed by the fire. 
It was alleged that the Deputy Com- 
missioner who was also the Estate Offi- 
cer purported to issue certain notices 
in terms of the provisions of the Land 
Grants Act 1960 and the Jammu & 
Kashmir Publie Premis2s (Eviction of 
Unauthorised Occupants) Act 1959. 
These notices, however, were never 
served on the writ petitioners. Para 9 
of the petition was as follows: 

“That petitioner is not liable to 
any proceedings under any provisien of 


2540 S. C. {Prs. 2-4] State of J. & K. v. H. W. Mohammed (Grover J.) 


the aforementioned laws. That matter 


being, however, before the Estate Offi- 
cer will be dealt with in terms of law”. 
It was further alleged that on January 
9, 1968 the Administrator of the Srina- 
gar Municipality got a notice affixed 
near the petitioner’s, property. This 
notice purported to have been issued 
in terms of S. 129 of the Municipal Act 
of Samvat 2008. The said notice was 
never served upon the petitioner ac- 
cording to law. Only 24 hours’ notice 
was given for dismantling the huge 
structures on the petitioners’ land. This 
was followed by a very large number 
of police personnel and municipal em- 
ployees coming to the property of the 
petitioner on January 11, 1968 who 
demolished the properties of the peti- 
tioner. Even the movable properties 
like iron pipes, timber and fixtures 
were either damaged or removed. The 
Administrator also took illegal posses- 
sion of the petitioner’s property with- 
out any authority of law. It was pray- 
ed that a writ or direction be issued to 
the Administrator of the Municipality 
prohibiting him from interfering with 
the physical possession of the petitioner 
and commanding him to forbear from 
taking possession of the property with- 
out authority of law. The notice issued 
under the signature of the Administra- 
tor of the Municipality which was an- 
eee B to the petition was as fol- 
ows: 


“Whereas your one storeyed garage 

without a roof situate at Bagh Magha- 
rmal is in a dilapidated condition and 
there is a danger of an accident u/s 
129 of the Municipal Act of 2008, there- 
fore, you are hereby. informed through 
this notice of twenty four hours 
under the said section to dismantle the 
said structure within the said perioa. 
In case of non-compliance the Munici- 
pality will get it demolished through 
its employees and will recover the 
charges thereof from you”. 
A letter as well as a telegram were 
sent by the Advocate of Haji Wali 
Mohammed on 10th and 12th J anuary 
1968 respectively to the Administrator 
calling upon him, inter alia to stop all 
-Ilegal action of demolition of the build- 
ing as also the structures on the pro- 
erty of Haji Wali Mohammed. It was 
also pointed out that property worth 
several lakhs had been damaged oz 
destroyed. 

3. By means of a petition dated 
February 18, 1968 Haji Wali Moham- 


tional grounds in the writ 
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med sought to introduce some addi- 
petition. 
These were: l 

(a) “That the proceedings taken 
against the pecitioner by respondent 
No. 2 under sections 4 and 5 of Public 
Premises Eviczion Act are ultra vires 
the Constituticn and violating funda- 
mental rights and liable to be quashed. 


(b) That Sections 4 and 5 of ‘the 

Act violate Article 14 of the Constitu- 
tion of India”. 
An additional prayer was introduced 
to the effect -hat the writ be issued 
against the Estate Officer and the 
State of Jammu & Kashmir quashing 
proceedings under the Public Premises 
Eviction Act pending before the Execu- 
tive Officer, 


4. The respondents filed preli- 
minary objections to the writ petition 
saying that the Public Premises Evic- 
tion Act had been held to be intra vires 
and that the petition was misconceived 
and because other efficacious remedies 
by way of apreal and suit were avai- 
lable the writ petition should be dis- 
missed. The Executive Officer filed a 
return dated June 7, 1968 denying most 
of the avermerts contained in the writ 
petition and it was not denied that the 
notice had been issued under S. 5 of 
the Public Premises Eviction Act. It 
was, however, claimed that the same 
had been done in accordance with law. 
It was denied chat the petitioner Haji 
Wali Mohammed had any locus standi 
to file a petition because the transac- 
tion by means of which he claimed to 
have acquired the rights was null and 
void. The Administrator also filed a 
reply in which he maintained that the 
Estate Officer -vas within his rights in 
the proceedings taken under the Public 
Premises Evict.on Act as also under 
the Land Granis Act 1960. As regards 
the notice issued under S. 129 of the 
Municipal Act it was stated that its 
Service kad noz been accepted by the 
petitioner and therefore the same had 
to be served under the provisions of 
the Municipal Act by fixing it on the 
premises. Paragraphs 12, 13 and 14 
may be reproduced: 


“12. That the contents of the para 
are denied as incorrect. The dilapidated 
condition of the structure was render- 
ed more dangerous due to the heavy 
snowfall and as such the life of the in- 
habitants of the locality was in immi- 
nent danger and as such a notice under 
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section 129 Municipal Act 2008 Srina- 
gar was. warranted by the conditions 
obtained at that time and the same 
was done bona fide. 

13. That the respondent has no 
knowledge about it. Tkat the contents 
of. this para are partly admitted inas- 
much as the structure was already re- 
moved as its dilapidated condition was 
a positive threat to the life and pro- 
perty of the locality and the passers 
by. And due to heavy snowfall the 
structure was further damaged and in 
order to ward-off any tareat to life and 
property to the inhabitants of the loca- 
lity, the petitioner and to the public in 
general. the notice was served and 
received by the Respondent No. 1 after 
the structure was demolished. 

14. The contents o? para are deni- 
ad. The petitioner failad to comply 
with the notice under under S. 129 of 
Municipal Act 2008 and the respon- 
dent in exercise of the powers conferr- 
ed on him under the Act, after getting 
fully convinced by the technical and 
expert opinion to avert danger to hu- 
man life and property, demolished the 
structure’. 


It’ was firmly. claimed that the dilapi- 
dated house had been demolished under 
S. 129 of the Municipal Act. 

5. We have referred to the pleas 
in one of the writ petitions and the 
returns etc. filed on behalf of the res- 
pondents before the High Court in 
some detail because one of the main 
grievances of Dr. Singhvi, who appear- 
ed for the appellants in this court, rela- 
tes to the High Court having gone into 
and decided certain points which did 
not arise in the pleadings. The High 


Court in its judgment zeferred to some . 


admitted facts which had been con- 
cluded from the unrebutted assertions 
made by the petitioner and also from 
the government file No. 561 produced 
by the Additional Advocate General. It 
referred firstly to the aw under which 
the land, which according to the State, 
had been granted to Dewan Bishan Das 
on what is called Was:dari tenure was 
substantially a lease-kold tenure. The 
possession of the land could be resum- 
ed by the State on certain conditions 
one of which was that the compensation 
was to be assessed: by the Government 
in accordance with paragraph 21 of the 
rules for grant of land in Jammu & 
Kashmir State for building purposes 
and the compensation was to be paid to 
the lessee. On September 22, 1957 the 
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Government decided to resume the 
lands in question as they were requir- 
ed for constructing the tonga and lorry 
stands. Certain orders were passed 
later by which the lands sought to be 
resumed were to be transferred in 
favour of the Road and Building De- 
partment for government purposes. The 
orders were made that the possession 
was to be taken only on payment of 
compensation. 


6, The compensation, according 
to the High. Court, was ultimately fix- 
ed at Rs. 1,39,260/-. After certain noti- 
ces had been served regarding fresh as- 
sessment of valuation by the Divisiona! 
Engineer the lessees filed appeals to 
the Chief Engineer. Those appeals 
were filed by the predecessors in in- 
terest of the respondent, namely, Pur- 
nesh Chander and others. The appeals 
were dismissed. It was found by the 
High Court that while the corres- 
pondence between the Deputy Com- 
missioner and certain government 
departments concerned was still con- 
tinuinge for payment of compensa- 
tion composite notices under Sec- 
tions 4 & 5 of the Public Premises 
Eviction Act were served on the te- 
nants on June 19, 1963. Thereafter the 
matter was completely dropped and no 
steps either to pay the compensation to 
the lessees or to acquire the land or to 
continue the valuation proceedings 
under the aforesaid Act were taken. It 
is mentioned in the judgment of the 
High Court that no reasonable explana- 
tion was given by the Additional 
Advocate General for this silence 
for a long time on the part of the gov- 
ernment or its officers. The inference 
which the High Court drew from this 
long unexplained silence was that the 
government on second thoughts did not 
want to pursue the matter, 

Te On January 5, 1968 order of 
eviction was passed under the Premi- 
ses Eviction Act. The High Court noti- 
ced the allegation of the parties with 
regard to the service of the notice as 
also the case of the petitioner that al- 
though the notice was dated January 8, 
1968 it was ante-dated the date shown 
being January 5, 1968. That was the 
day on which a devastating fire broke 
out in the municipal building which 
was adjacent to the building in dispute 
and by which large portion of the 
municipal building was burnt down to 
ashes. The case of the writ petitioners 
before the High Court was that since 
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lands had been resumed by the Gov- 
ernment for purposes of building flats 
for the municipality, the municipality 
thought it a fit occasion to grab the 
adjoining lands. Since its own build- 
ings were gutted the Administrator of 
the Municipality acting in collusion 
with the Estate Officer got a notice 
issued to the petitioners under Ss, 4 & 
5 of of the Premises Eviction Act. The 
Administrator also issued a notice on 
January 9, 1968 under S. 129 of the 
Municipal Act, giving only..24 hours 
notice for demolishing the building if 
shere was non-compliance with the 
order. A number of contentions were 
advanced on behalf of the writ peti- 
“loners before the High Court. with 
egard to the validity of the proceed- 
ings under Ss. 4 & 5 of the Premises 
aviction Act. The Additional Advocate 
General relied on the validating legis- 
lation but the High Court, after refer- 
ring to certain decisions of this court, 


took the view that S. 5 was ultra vires- 


and could not be revived by the vali- 
dating or amending legislation. It was 


observed that the only alternative for 


the State was to take fresh proceedings 
under the amended Act against the peti 
tioners. 


8. As regards the notice issued 
by the Administrator of the Municipa- 
lity under S. 129 of the Municipal Act 
the High Court expressed the view 


that there had been interpolations in. 


the notices issued on the various dates 
to the tenants nor had the notices been 
properly served as required by the 
provisions of the Municipal Act. Fur- 
thermore the haste in which the notices 
had been issued and the buildings de- 
molished raise "a cloud of dust on the 
nature of the proceedings taken by the 
Administrator”. It was emphasised that 
the notice issued by the Municipality 
did not “specify the nature of the por- 
tion of the building which is dangerous 
nor does it give sufficient time to the 
petitioners to repair the buildings or tc 
make representation to the Administra- 
tor’. The High Court considered that 
it was manifestly clear that the Deputy 
Commissioner and the Administrator of 
the Municipality had entered into an 
unholy alliance in order to forcibly and 
illegally dispossess the petitioners of 
their property at atime when the entire 
valley was in the grip of heavy snow- 
fall and roads were completely blocked 
end the government and the High Court 
were, functioning at Jammu. The fol- 
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lowing circumstances ånd reasons were 
set out for arriving at that conclusion: 

(1) That the petitioners and before 
them their predecessors in interest 
were in lawful possession of the pre- 
mises in dispute for a long time. 

(2) That although the lands were 
ordered to be resumed, the petitioners 
could not be evicted; until due compen- 
sation was paid to them and the Dy. 
Commissioner had himself clearly ad- 
verted to this legal position in-his let- 
ters to various authorities and had 
requested the Government for making 
funds available for payment of com- 
pensation to the lessees. 

3. That at the time when notice 


under section 4 and an order under - 


section 5 -of the old Act were issued, 
the compensation though assessed 
under the new Rules and not under 
the old Rules which lapplied to the pre- 
sent case was neither offered nor paid 
to the petitioners, . 

4. That after issuing notice under 
section 4 some time in 1963, no further 
proceedings were taken for about five 
years and suddenly:an order under 
S. 5 was issued on 8-1-1968. 

o.. Fhat the notice under S. 129 of 
the Municipal -Act bore -clear marks 
of interpolation and was not in accord- 
ance with S. 129 of the Municipal Act. 

6. That even the report of the 
Asstt. Municipal Engineer on the basis 
of which the demolition was ordered 
merely showed that:the shed was ina 
dangerous condition :and it did not at 
all refer to the buildings being in such 
a dangerous condition so as to be de- 
molished. 


7. That a major iportion of the pré- 
mises in dispute were demolished on 1- 
2-1968 and soon thereafter these verv 
premises were transferred to the Muni- 
cipality by an executive order of the 
D.C. without sanction of the Govern- 
ment”. 


. The petitions were allowed and writs 


of certiorari quashing the order of evic- 
tion made against the petitioners and 
restraining the respondents from evict- 
ing them except in due course of law 
were issued. Writs of Mandamus were 
also issued directing the respondents to 
restore possession to the petitioners im- 
mediately of the properties from which 
they had been dispossessed. 

9. Apart from the grievance 
mentioned before on which a great deal 
of stress has been laid by Dr. Singhvi 
it has been strenuously urged that the 
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High Court has gone into matters which 
were not germane or relevant and had 
taken into consideration material which 
was not on the record by making use 
of a file which had been produced by 
the Additional Advocete General with 
regard to which no cpportunity was 
given to either explain or rebut the in- 
ferences which were drawn from the 
documents and correspondence 
tained in that file. It is pointed out 
that in view of the pleadings there was 
no justification for going into the vari- 
ous points on which the High Court 
rested its judgment. 


10. We consider it wholly un- 
necessary to determine the correctness 
or otherwise of all the findings given 
by the High Court, particularly, the 
conclusion relating to collusion between 
the various government officers for 
dispossessing the respcndents before us 
from their properties and demolishing 
them and the mala fide. nature of their 
action. It is common ground that the 
validity of the provisions of the Pre- 
mises Eviction Act which were struck 
down by the High Court can no longer 
be impugned in view of the decision of 
this court in Hari Singh v. The Mili- 
tary Estate Officer, (Civil Appeal No. 
493 of 1967 D/- 3-5-1972 = (reported 
in AIR 1972 SC 2205) and the connect- 
ed appeal. The questian relating to the 
resumption of all the >roperties in dis- 
pute by the government on the ground 
that they were Wasidari lands was 
again a matter which had not been 
raised with any precision in the plead- 
ings of the parties and it was wholly 
unnecessary for the High Court to have 
gone into that question for that 
reason and without relevant docu- 
ments having been made a part of 
the record. In our judgment the writs 
and orders issued by the High Court 
must be sustained on the prin- 
cipal ground which was taken up 
in the writ petitions and which related 
to the action taken by the Administra- 
tor of the Municipality after issuing 
the notices under S. 129 of the Muni- 
cipal Act. Section 129 is in the follow- 
ing terms: 


“Should any building, wall or stru- 
cture or anything affixed thereto, or 
any bank, or tree be deemed by the 
Executive Officer to be in ruinous state 
or in any way dangerous or there be 
any fallen building or debris or other 
material which is unsightly or is like- 
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ly to be in any way injurious to health, 
it may by notice require the owner 
thereof either to remove the same or 
to cause such repair to be made to the 
building, wall, structure or bank as the 
Executive Officer may consider neces- 
sary for the public safety and should 
it appear to be necessary in order to 
prevent imminent danger, the Execu- 
tive Officer shall forthwith take such 
steps at the expense of the owner to 
avert the danger as may be necessary”. 
section 238 provides that when any 
notice under the said Act requires any 
act to be done for which no time is 
fixed by the Act a reasonable time for 
doing the same shall be specified in 
the notice. Section 239 gives the proce- 
dure relating to authentication of ser- 
vice of a valid notice. It is provided 
by sub-s, (1) that every such notice 
may be served in the manner provided 
for the service of summons in the Civil 
Procedure Code so far as may be ap- 
plicable. The High Court found that 
the. notice under S., 129 had not been 


‘served in accordance with law and no 


proof was adduced by way of an affi- 
davit of the process-server or any other 
officer of the Municipality that any 
attempt was made to serve the notices 
on the petitioners personally. 


11. It cannot be and indeed it 
has not been disputed that notices were 
not served in accordance with the pro- 
cedure prescribed for service of sum- 
mons in the Civil Procedure Code. 
Even if we accept what Dr. Singhvi 
says that there was a refusal to accept 
the summons and that was the reason 
for effecting service by affixation the 
provisions of O. 5, R. 19 of the Code 
were not complied with by the filing 
of an affidavit of the serving officer 
etc. All that has been pointed out by 
Dr. Singhvi is that the notices were 
produced along with the writ petitions 
which showed that they had been affix- 
ed to the premises and that in the writ 
petitions it was admitted that notices 


-had been affixed on January 9, 1968 on 


the properties of the petitioners. We 
do not consider that any such averment 
dispensed with the requirement of the 
statutory provision contained in S. 239 
of the Municipal Act in the matter of 
service of notices. 


12. Furthermore we entirely 
fail to see how the requirement of Sec- 
tion 238 of the Municipal Act was satis- 
fied, Section 129 does not specify or 


£544 S. C. 


fix any time for complying with tke 
notice issued under that section. Under 
the provisions of S. 238, therefore, a 
reasonable time for doing the acts 
required to be done by the notice was 
to be fixed. Taking the notice issued 
to Haji Wali Mohammed only 24 hours’ 
time was given for dismantling the 
structure which was stated to be in a 
cilapidated condition. It is extraordi- 
r.ary that no time was given for repair- 
ing the structure and the owner or oc- 
cupier of the property was required to 
straightway demolish the building or 
the structure. Section 129 does contem- 
glate that the owner may be required 
either to remove the structure which 
is considered dangerous or to cause 
Such repairs to be made to it as may 
ke considered necessary for public safe- 
ty. According to all the petitioners 
taey were carrying on their business 
in the buildings and structures which 
vere ordered to be demolished. In the 
month of January there is usually’ a 
snowfall in the Kashmir Valley as 
kas been pointed out by the High 


Court. Considering -that at no pre- 
vious stage the officers of the 
Municipality had formed an opi- 
nion that the structures in ques- 


t.on were in such a dangerous condi- 
tion or were so dilapidated that they 
siould be demolished the notices 
which were piven and the drastic step 
of demolition which was desired to be 
taken in 24 hours on the face of it ap- 
peared to be rather harsh and unusual. 
The time of 24 hours which was given 
for demolition was so short that in 
svite of Dr. Singhvi’s arguments we 
have not been persuaded to hold that 
it was a reasonable time, The peti- 
toners had to make some arrangements 
for removal of either their goods or 
business equipment or whatever arti- 
cles that were lying in these buildings 
or structures. We have no manner of 
doubt that the notices issued to the 
r2spondents before us did not comply 
vith the provisions of S. 238 of the 
Municipal Act and the time which was 
granted was so short that it was not 
possible for the respondents either to 
comply with the notices or to take any 
effective steps in the matter of filing 
any appeal or revision to the appropri- 
ate authorities. 


13. Owing to the non-compli- 
ance with the provisions of Ss. 239 and 
238 of the Municipal Act the action 
taken by the Municipality in the mat- 
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ter of demolition must be held to be 
entirely illegal and contrary to law. 
The conclusions and observations of the 
High Court on all the points which 
have not been decided by us become 
unnecessary in the view we have taken 
with regard to the illegality and in- 
validity of the demolition carried out 
pursuant to the notices issued under 


"S. 129 of the Municipal Act. The ob- 


servations made by the High Court or 
the conclusions reached by it on all the 
other points would naturally not be 
binding in any proceeding which may 
be initiated or taken or continued either 
by the present respondents or by the 
appellants under the law. However, we 
uphold the orders made by the High 
Court and dismiss the appeals with 
costs. One hearing “Zee. 


Appeals dismissed. 
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(From: Allahabad) 
A, N. GROVER AND M. H. 
BEG, JJ. 
Ram Narain & others, Appellants 
v. State of Uttar Pradesh, Respondent. 


Cri. Appeal No. 178 of 1969, D/- 
29-8-1972, 
Index Note — (A) Penal Code 


(1860), S. 97—Right of private defence 
— Extent of. 


Brief Note — (A) Where the de- 
ceased had five injuries, three of whick 
were contused wounds mainly on the 
head or in the region of head and the 
medical evidence showed that there 
was fracture of the skull, and similar 
wounds were also inflicted on the other 
two companions of the deceased, consi- 
dering the serious nature of and the 
number oi the wounds inflicted on the 
complainant party, and taking into con- 
sideration that the beating by the ac- 
cused party continued upto quite some 
distance from the bone of contention, 
it is difficult to accede to the conten- 
tion of the appellants, R.J.H. & G., that 
the wounds were inflicted on the 
deceased and his companions in exer- 
cise of the right of self-defence of per- 
son, (Paras 7, 8) 


Index Note—(B) Penal Code (1860), 
Ss. 323, 325 read with Ss. 147, 149 — 


IP/IP/F87/72/AGT 
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Conviction for, set aside for want of 
reliable evidence, 


Brief Note—(B) Where it was al- 
leged that the appellants S.R.R.B., R.S. 
and R.L. had surrounded the compla- 
inant’s party when they were beaten 
by the other accused and thus helped 
in injuries being inflict2d but there was 
no evidence as to this fact except that 
of the son of the deceased, who did not 
mention the injuries caused to some of 
the accused and there was no indepen- 
dent corroboration available and there 
was evidence on record to show that 
there were party factions in the loca- 
lity in question .which cast a doubt on 
the prosecution versior. of the incident: 


Held that as there was no circum- 
stantial or other evidence furnishing 
corroboration to the prosecution evi- 
dence with regard to rart attributed to 
the said four accused there was every 
possibility of their having been falsely 
implicated -and hence they must be 
acquitted. (Paras: 9, 10) 

The following Judgment of the 
Court was delivered by 

GROVER, J.:— This is an appeal 
by special leave from. a judgment of 
the Allahabad High Court. 


2. Ram Narain and seven others 
were tried by the Sessions Judge, Bar- 


abanki, on charges under sections 302/ 


149, 325/149, 323/142 and 147, Indian 
Penal Code. They were all acquitted. 
The State preferred en appeal to the 
High Court. The High Court set _aside 
the acquittal of Ram Narain, Jag 
Mohan, Hari Prasad and Ghasity and 
they were convicted urder sections 302/ 
34, 325/34, 323/34 ard: 147, Indian 
Penal Code, and wer2 sentenced . to 
imprisonment for life, three years’ rigo- 
rous imprisonment, on2 year’s rigorous 
imprisonment and one. year’s rigorous 
imprisonment respectively, under the 
four counts, The acqu:ttal of Sri Ram, 
Rahim Bux, Ram Saran and Ram 
Lakhan under S. 302,149 was upheld 
but each one of these >ersons was con- 
victed under Ss. 325 and 323 read with 
5. 149 as also under S. 147 of the 
Indian Penal Code. They were awarded 
the same sentences as the others on 
charges under these sections, The sen- 
tences in the case of all the convicted 
persons were to run concurrently. The 
present appeal has been filed by all the 
eight convicted persons. 

3. According to the case of the 
prosecution there was a mango tree 

1972 S. CMAN XT AHS 


Ram Narain v. State of U. P. (Grover J.) 


[Prs. 1-4] S. C. 2545 


standing on the banjar land which was 


claimed by Ram Narain as belonging 
to him. Sarabjit deceased also laid 
claim to that land. On consolidation 
proceedings it was ordered that Ram 
Narain be recorded as the owner of 
the tree. He moved an application be- 
fore the Town Area Committee of Sat- 
rikh for permission to cut the tree. 
Sarabjit filed an objection claiming 
that the tree belonged to him and that 
he would be filing a declaratory suit 
about his ownership of the tree. The 
Town Area Committee, however, grant- 
ed permission to Ram Narain to cut 
the tree. Ram Narain, it is alleged, 
went along with other persons to cut 
the tree. Sarabjit asked him to desist 
from doing so and he later filed an 
application on July 19, 1965 before 
the Tahsildar seeking relief in the mat- 
ter. On the morning of July 22, 1965 
Gur Prasad P.W. 1 who is the son of 
Sarabjit saw Ram Narain coming in 
the company of others towards the 
tree, the- obvious intention being to cut 
it. Gur Prasad went to his father Sar- 
abjit and informed him about the mat- 
ter. Thereupon Sarabjit, his wife and 
Gur Prasad came to the spot where the 


tree was. According to the prosecution 


they tald Ram Narain not to cut the 
tree which had already been cut to a 
certain depth. Ram Narain, his son Hari 
Prasad, Jag Mohan and Ghasitey are 
alleged to have shouted that Sarabjit 
and his wife and their son should be 
killed. They then assaulted them with 
lathis. Sarabjit, his wife and son tried 
to run away. When they reached the 
neighbouring field of Sri Krishna, the 
other appellants are alleged to have 
Surrounded them so that they could | 
not run'away and further injuries were 
inflicted on the instigation of those 


` persons by Ram Narain, Hari Prasad 


Jagmohan and Ghasitey. The incident 
attracted Makhan Ram, Manohar, Jag- 


annath, Ram Pragat and other per- 


sons. Thereupon the appellants: ran 
away. 


4, A Hirst information report 
was lodged at 10.40 a.m. by Ram Narain 
appellant. Therein he. stated that when 
he was cutting a tree Sarabjit, Gur 
Prasad, Makhan Ram ‘Manohar and 
Ram Pragat- ‘came at. 8 a.m: and beat 
him up. Inthe General Diary entry 
relating to this report injuries on the 
person of Ram Narain were noted. His 
injuries were also examined by Dr. 
O. P. Gupta on July 23; 1965, They 
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zonsisted of five abrasions and one con- 
zusion the last injury being on the 
outer side of the left leg. It may be 
mentioned that the appellant Hari Pra- 
sad who was examined several days 
-ater as he surrendered on 30-7-1965 
‘vas found to have one abrasion on the 
neck. Gur Prasad P.W. 1 also lodged a 
first information report at 11-30 am. 
He took Sarabjit and his mother to the 
Dolice station along with him. After 
recording their statements they were 
sent to the Civil Hospital. Gur Prasad 
nad eight injuries two of which were 
contused wounds on the head. Injury 
No. 5 on his left hand was grievous. 
omt. Pran Devi had four injuries two 
of which were contused wounds one on 
the right side of the head and the other, 
on the left side of the forehead. Sarab- 
zit having died his post mortem exami- 
nation was performed on July 23, 1964 
in the morning. He had five injuries, 
three of which were contused wounds 
mainly on the head or in the region 
of the head. The internal examination 
showed that there was fracture of the 
skull. According to the doctor, Sarab- 
jit’s death was due to coma as a result 
of the head injuries. 


5. The defence of Ram Narair. 
and Hari Prasad was that they had. 
acted in self defence. According to 
them, while they were cutting the 
mango tree which they were entitled 
to do, Sarabjit and Gur Prasad along 
with Ram Pragat and Makhan came 
End assaulted them with lathis and 
they had to inflict blows in self de- 
fence. Jagmohan gave out that he was 
implicated falsely. According to Ghasi- 
tey he was falsely implicated because 
he was the brother of Jagmohan. Ram 
Lakhan, Ram Saran and Rahim Bux 


stated that they had been pairokars of - 


.agmohan in some election matter at 
which the rival candidate was Makhan 
Lal P.W. 2 and they had, therefore, 
been falsely implicated. Sri Ram sta- 
ted that he had also been falsely im- 
plicated because it was under his 
Chairmanship that the resolution per- 
raitting Ram Narain to cut the mango 
tree had been passed by the Town Area 
Committee. 


6. The learned Sessions Judge 
cid not rely on the eye witnesses for 
the reasons, inter alia, that they had 
suppressed the truth by not explaining 
the injuries on the person of two of the 
eccused, namely, Ram Narain and Hari 
Prasad. In his view the prosecution had 


A.I. R. 


not come with clean hands and there 
was a certain amount of plausibility in 
the defence set up that Ram Narain 
and Hari Prasad had not only been 
stopped from getting the tree cut but 
they had also been attacked and given 
a beating first when they used their 
weapons in exercise of the right of 
self-defence of person. They may have 
exceeded that right but as there was 
no evidence to fix the identity of indi- 
vidual or individuals who delivered the 
fatal blows none of the accused per- 
Sons could be convicted of an offence 
under S. 304 Part I of the Indian Penal 
Code. The High Court was of the opi- 
nion that the injuries on Ram Narain 
and Hari Prasad could possibly have 
been self inflicted. According to the 
High Court the witnesses of occurrence 
examined at the trial were Gur Ram 
Prasad P.W. 1, Makhan Lal P.W. 2, 
Ram Pragat P.W. 5 and Ram 
Manohar P.W. 6 and with the ex- 
ception of the first witness the 
other witnesses saw the occurrence 
from the stage when beating was 
being administered by the four of 
the accused persons, Ram Narain, 
Jagmohan, Hari Prasad and Ghasitey. 
These witnesses could not, therefore, 
state how the assault on the side of the 
accused started. Their evidence, how- 
ever, showed that all the three injured 
persons were unarmed and when they 
witnessed the cccurrence it was a one 
sided affair. In other words the inju- 
ries were being inflicted by the afore- 
said four accused. As regards the other 
four accused, namely, Siri Ram, Rahim 
Bux, Ram Saran and Ram Lakhan the 
prosecution case itself was that at the 
initial stage they did not either parti- 
cipate in the making of the assault nor 
incited the assault. It was later on 
that they are alleged to have surround- 
ed the injured persons and thereby 
assisted in the beating. The High Court 
thus came to the conclusion that these 
four accused were members of an un- 
lawful assembly having the object of 
beating only and not killing of any of 
the injured persons whereas the other 
four were guilty of .the offence under 
S5. 302 read with S. 34 apart from other 
offences of which they were convicted. 


T. We find it difficult to con- 
cur in the view of the High Court that 
the injuries on Ram Narain could 
possibly have been self-inflicted. Ac- 
cording to the first information report 
lodged by Gur Prasad P.W. 1 the oc- 
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currence took place at about 9 a.m. in 
the morning. The complainant party 
was the first in point of time to lodge 


the first information report which was 
done at 10-40 a.m. In the General Diary 
an entry was made -r2lating to this 
report in which injuries on the person 
of Ram Narain were noted. It is barely 
possible to believe thet within such a 
short period of an hour and a half Ram 
Narain could have inflicted the inju- 
ries which were found on his person. 
We shall not take info consideration 
the injuries of Hari Prasad because he 
was examined much later and he had 
only an abrasion but the injuries on 
the person of Ram Narain could not be 
completely ignored. Az the same time 
we find it very difficult to accede to 
the contention of the learned counsel 
for the appellants that the injuries on 
Gur Prasad, Sarabjit and Mst. Pran 
Devi which were of a serious nature 
had been inflicted on them in exercise 
of the right of self defence of- person. 
It is established from the evidence that 
when Ram Narain anc his companions 
started cutting the tree Gur Prasad 
P.W. 1 ran towards his house which 
was not very: far to inform his father 
and soon after he came to the spot 
along with his father and mother. The 
very fact that Mst. Pran Devi also 
came with her husbard and son indi- 
cated, to some extent, that these per- 
sons had not come to the place where 
the tree was being cut to employ. force 
or inflict any beating on. the party of 
the accused. The nature and the num- 
ber of injuries which were inflicted on 
them by the party of the accused was 
such that the evidence of.the eye wit- 
nesses can be well believed that it 
were Ram’ Narain and three ‘other ac- 
cused persons who had inflicted those 
injuries. There can be no doubt about 
the presence of Ram Narain because 
he was injured. He was, however, an 
old man of 65 and w2 cannot believe 
that he and Hari Prasad, his son, could 
have done so much demage by way of 
injuries to the members of the com- 
plainant’s party. It is more probable, 
therefore, that apart from Ram Narain 
and Hari Prasad the other two accused 
persons Jagmohan ani Ghasitey must 
have been active participants in the 
beating. The beating does not seem to 
have stopped at the spot where-the tree 
was but blood was found at point No. 2 
which is at a certain distance from 
point No. 1 where the tree was. Blood 
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was also found in the field of Sri Kri- 
shna at point No. 3 in the plan Ext. 
Ka-22. It is alleged thet Sarabjit, Mst. 
Pran Devi and Gur Prasad were found 
lying soon after the incident in the 
field of Sri Krishna. The case of the 
prosecution thus was that when Gur 
Prasad brought his father Sarabjit and}. 
his mother Mst. Pran Devi to the spot 
these persons merely protested against 
the tree being cut. Then the party of 
the accused started inflicting the beat- 


ing. The assault continued while they 


were running towards the field of Sri 
Krishna The medical evidence as also 
the presence of the blaod as shown in 
the plan corroborates tne evidence of 
the eye witnesses about the beating 
having been given in the manner indi- 
cated above.’ 


8. It is true that apart from 
Gur Prasad P.W. 1 the other witnesses 
who had their fields in the neighbour- 
hood of the tree had not seen the origin 
of the trouble, But Gur Prasad had 
given evidence and the medical and 
circumstantial evidenc2 corroborates 
his version, The absence of any ex- 
planation with regard to the injuries 
on Ram Narain is certainly an infirmi- 
ty in the case of the prosecution which 
cannot be lost sight of but it must be 
remembered that generally the wit- 
nesses are anxious to suppress any in- 
jury which might have been inflicted 
by any one from the complainant’s 
party. It has been suggested on behalf 
of the State that possibly Gur Prasad 
or Sarabjit had a lathior a stick in his 
hand which might hav2 been used on 
the person of Ram Narain when the 
beating started from his side but we 
are wholly unable to endorse the view 
of the learned Sessions Judge that the 
injuries inflicted on Gur Prasad, Sara- 
bjit deceased and Mst. Pran Devi were 
inflicted in exercise of the right of self 
defence. In:view of the medical and 


circumstantial evidence which corrobo- 


rates the eye witnesses the case of the 
prosecution with regard to Ram Narain, 
Jagmohan, Hari Prasad and Ghasitey 
cannot be rejected. 


9: As regards the other - four 
accused namely, Siri Ram, Rahim Bux, 
Ram Saran and Ram Lakhan who have 
been convicted by. the High Court | 
under Ss. 325 and 323 read with 8.149 
as also‘under S. 147 of she Indian Penal 
Code the only part: attributed to them 
was that they had surrounded Sarabjit 
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and others and had thus helped in in- 
juries being inflicted on them. The 
learned Sessions Judge gave several 
reasons for showing that the eye wit- 
nesses were not completely indepen- 
dent. The High Court does not appear 
to have noticed all those reasons. The 
very fact that they did not mention 
anything about the injuries found on 
the person of Ram Narain makes it un- 
safe to rely on their evidence complete- 
ly unless independent corroboration is 
available. There is no circumstantial or 
other reliable evidence which furnishes 
corroboration of their testimony with 
regard to the part attributed to the 
aforesaid four persons. i 


10. There is some material on 
the record which shows that there 
were party factions in the locality in 
question and a doubt does subsist about 
the correctness of the prosecution ver- 
sion with regard to Siri Ram and the 
other three persons having been falsely 
implicated. 


11. In the result the appeal of 
Ram Narain, Jagmohan, Hari Prasad 
and Ghasitey is dismissed but that of 
Siri Ram, Rahim Bux, Ram Saran and 
Ram Lakhan allowed. They (Siri Ram, 
Rahim Bux, Ram Saran and Ram 
Lakhan) are acquitted of the charges 
of which they were convicted by the 
High Court. They were released on bail 
by this court and their bail bonds shall 
stand discharged. We are informed that 
cahasitey was released on bail under 
30me mistaken interpretation of this 
~Sourt’s order dated 28-8-1969, If that 
is so, Ghasitey shall surrender to his 
bail bonds. 

Appeal partly allowed. 
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J. M. SHELAT, D. G. PALEKAR AND 
5. N. DWIVEDI, JJ. 

Delhi Special Police Establishment 
New Delhi, Appellant v. Lt. Col. S. K. 
Loraiya, Respondent. 

Cri. Appeal No. 79 of 1970, D/- 24- 
3-1972. 

(A) Criminal Law Amendment Act 
1.1966), S. 5 (1) (b)—Applicability — 


*(Cri. Revn. No. 31 of 1967, D/- 22- 
5-1969 — Assam & Naga.) 
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Delhi Spl, Police Estb. y. S. K. Lovaiya 


A.L R. 


Trial started against accused army offi- 


cer on 7-6-1966 but charges framed 
against him on 7-1-1967 — S. 5 (1) (b) 
did not apply and hence both ordinary 
criminal Court and Court martial had 
concurrent jurisdiction to try accused 
—S. 549 (1), Criminal P.C, applied to 
such a situation. (X-Ref: Criminal P.C. 
(1898), S. 549). ~ (Para 4) 
(B) Criminal P.C. (1898), S. 549 (1) 
— Rules under — Criminal Courts and 
Courts Martial (Adjustment of Juris- 
diction) Rules (1952), R. 3—Scope — 
S. 549 and R. 3 are mandatory—-Proce- 
dure specified in R. 3 not followed — 
Charge framed by Court in such a case 
cannot survive, (Para 6) 
(C) Criminal P.C. (1898), S. 549 (1) 
— “Is liable to be tried either by a 
Court to which this Code applies or by 
a Court-martial” — Expression refers 
to initial jurisdiction of the two Courts 
to take cognizance. 
section 549 (1), Cr. P. C. is de- 
signed tc avoid the conflict of jurisdic- 


tion in respect of offences which are 


triable both by the ordinary Criminal 
Court and the Court-martial. The clause 
“for which he is liable to be tried 
either by the court to which this Code 
applies cr by a court-martial’ quali- 
fies the preceding clause ‘when any 
person is charged with an offence” in 
©. 049 (2). Accordingly the phrase “is 
liable to be tried either by a court to 
which this Code applies or a court-mar- 
tial” imports: that the offence for 
which the accused is to be tried should 
be an offence of which cognizance can 
be taken by an ordinary criminal court 
as well as a court-martial. The phrase 
is intended to refer to the initial juris- 
diction of the two courts to take cogni- 
zance of the case and not to their juris- 
diction to decide it on merits. 


(Para 9) 

(D) Army Act (1950), S. 122 (1), (3) 
— Question of limitation — Court mar- 
tial alone has jurisdiction to decide 
question. 

On a conjoint reading of sub-sec- 
tions (1) and (3) of S. 122, it is evident 
that the court-martial and not the ordi- 
nary criminal court has got jurisdic- 
tion to decide’ the issue of limitation. 
As the court-martial has initial juris- 
diction to enter upon the enquiry in 
the case, it alone is competent to decide 
whether it retains jurisdiction to try 
the accused in spite of sub-s. (1) of 
section 122. The issue of limita- 
tion is a part of the trial before it. If 


e 


receive a similar construction. 
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the court-martial finds that the ac- 
cused cannot be tried cn account of the 
expiry of three years “rom the date of 
the commission of the offence, he can- 
not go scot free. It would be open to 
the Central Government to proceed 
against the accused after the court-mar- 
tial has recorded a finding that it can- 
not try him on account-of the expiry 
of three years from the date of the 
commission of the offence.. (Para 10) 


(E) Army Act (1950), S. 125—Word 
‘jurisdiction’ refers to initial jurisdic: 
tion to take cognizance. 


The word “jurisdiction” in 58. 125 
really signifies the initial jurisdiction 
to take cognizance of a case. It refers 
to the stage at which proceedings are 
instituted in a court and not to the 
jurisdiction of the ordinary criminal 
court and: the court-martial to decide 
the case on merits.. Section 549 (1), 
Criminal P.C. should be construed in 
the light of S. 125 ož the Army Act. 
Both the.provisions have in mind the 
object of avoiding a collision. between 
the ordinary criminal court- and the 
court-martial. So: botk: of them: should 


. _ (Para 11) 

Mr. D. Mukherjee, Sr: Advocate 
(M/s. :'G. L. Sanghi and.R. N. Sachthey, 
Advocates, with him) for Appellant; 
Mr. A. S. R. Chari, Sr. Advocate (Mr, R. 
Nagaratnam, Advocate, with aD for 


Respondent. 


The eioun Judgment of the 

Court was delivered by l 
DWIVEDI, J..— The respondent, 

Lt. Col. S.. K. Loraiya, is in the Army 


‘Service. In November-December, 1962, 


he was posted as Commander, 625, 
Air Field Engineers, Tejpur. He was 
charged under S. .120B, Indian Penal 
Code read with S. 5 (1) (c) and (d) and 
S. 5(2) of the Prevent-on of Corruption 
Act and under Ss. 467 and 471, I.P.C. 
by the Special Judge, Gauhati, appoint- 
ed under the Preventzon of Corruption 
Act, in respect of th2 offence alleged 
to have been committed: by him in 
November-December, 1962, as Com- 
mander, 625, Air Field Engineers, ner 
pur. 


2. The trial started on June 7, 
1966, but the charges were framed 
against him by the Special Judge on 
January 7, 1967. The respondent filed 
a revision against the framing of the 
charges in the High Court of Assam 
and Nagaland. The High Court allow- 
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ed the revision and quashed the char- 
ges. Hence this appeal by the Delhi 
Special Police Establishment, New 
Delhi, by special leave under Art. 136 
of the Constitution. ~ 


3: The High Court quashed the 
charges for two reasons: (1) The char- 
ges were framed by the Special Judge 
without following the procedure speci- 
fied in the Rules made under S., 549 
Cr. P.C., and (2) the trial was held in 
the absence of a sanction by the ap- 
propriate authority under S. 196 A (2) 
of the Code of Criminal Procedure in 
respect of the offences under 5. 5 of 
the Prevention of Corruption Act. The 
High Court took the view that such 
sanction’ was essential as the offence 
under S. 5 of the Prevention of Cor- 
ruption Act is a non-cognizable offence. 


4, Counsel for the appellant has 
submitted that both the reasons given 
by the High Court are erroneous. Tak- 
ing up the first reason first, S. 5 (1) 


- (b) of the Criminal Law Amendment 


Act, 1966 could not give exclusive 
jurisdiction to the Special J udge, Gau- 
hati to try the respondent. It is true 
that the trial started: against him on 
June -7, 1966, but the charges were 
framed on January 7, 1967, ie, long 
after June 7, 1966. Section 5 (1) (b) 
does not apply where charges are fram- 
ed after June 7, 1966. So, prima facie 
both the ordinary criminal court and 
court-martial -have concurrent juris- 


diction to try the respondent for the 


aforesaid offences. And S. 549 (1). 
Cr. P.C. applies to such a situation. The 
material part of S. 549 (1) reads: 


"The Central Government may 
make rules consistent with this Code 
and the Army Act...... as to the cases 
in which persons subject to military 
law...... shall be tried by a court to 
which this Code applies or by a court- 
martial: and when any person is bro- 
ught before a Magistrate and charged 
with. an offence for: which he is liable 
to be tried either by a court to which 
this Code applies or by a court-mar- 
tial, such Magistrate shall have regard 
to such rules and shall in appropriate 
cases ` deliver him, together with a 
statement of the offence of which he 
is accused, to the commanding officer 
of the regiment, corps...... or detach- 
ment to which he belongs or to the 
commanding officer of the nearest mili- 
ip a station for the purpose of 
being. tried by Court-martial.” -° 
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5. The Central Government has 
. framed under S. 549 (1), Cr. P.C. rules 
which are known as the Criminal 
Courts and Courts: Martial (Adjust- 
ment of Jurisdiction) Rules, 1952. The 
relevant rule for our purpose is rule 3. 
It requires that when a person subject 
to military, naval or air force law. is 
brought before a Magistrate on accusa- 
tion of an offence for which he is lia- 
ble to be tried by a court-martial also. 
the Magistrate shall not proceed with 
the case unless he is requested to do 
co by the appropriate military autho- 
rity. He may, however, proceed with 
the case if he is of opinion that he 
should so proceed with the case with- 
out being requested by the said autho- 
rity. Even in such. a case, the Magis- 
trate has to give notice to the Com- 
manding Officer and is not to make 
eny order of conviction or acquittal or 
frame charges or commit the accusec 


until the expiry of .7 days from the 


service of notice. . The Commanding 
Officer. may inform the Magistrate that 
in: his. opinion the ‘accused should be 
tried by the Court-martial. Subsequent 
rules prescribe the procedure which is 
to be followed where the- ‘Commanding 
Officer has given or omitted to give 
such information to the magistrate. - 


6.' ` Itis an admitted fact in this 
‘ease that the procedure . specified ir 
‘rule 3 was not followed by the Spécial 
cudge, Gauhati before framing charges 
against the respondent. Section 549: (1), 
Cr. P.C. and R.3 are mandatory. Ac- 
cordingly the charges framed by the 
Special Judge against the respondent 
cannot survive. But counsel for the ap- 
.Pellant has urged: before us that in the 
particular circumstances of this case 
the respondent is not ‘liable to be tried’ 
by a Court-martial. 


ie section 122 (1) of the Army 
Ack 1950, provides that no trial by 
court-martial of any person subject to 
the Army Act for any offence shall be 
commenced after -the expiry of the 
period of three years from the date of 
the offence. The offences are alleged 
to have been committed -by the respon- 
dent in November-December, 1962. So 
more than three years- have expired 
“rom the alleged commission of- the 
offence. It is claimed -:that - having 
-regard to S. 122 (1), the respondent is 
not liable to be tried by court-martial. 

8. This argument is built on 
the phrase “is liable to be tried either 
by the court to which this Code applies 


or by a Court-martial”’ in S. 549 (1). 
According’ to counsel for the appellant 
this phrase connotes: that the ordinary 
criminal court as well as the Court- 
martial: should not only have concur- 
rent initial jurisdiction to take cogni- 
zance of the case but should also re- 
tain jurisdiction to try. him up to the 
last stage of. conviction or acquittal. 
We are unable to accept this construc- 
tion of the phrase. 


9. As regards the trial of of- 
fences committed by. army men, -the 
Army Act draws a threefold scheme. 
Certain offences enumerated ‘in the 
Army Act are‘exclusively triable by a 
Court-martial: certain other offences 


are exclusively triable by the ordinary 


criminal courts; and certain other: of- 
fences are triable both by the: ordinary 
criminal court and the court-martial. In 
respect of the last category both the 
courts ‘have ‘concurrent jurisdiction. 
section 549 (1), Cr. P.C. is designed to 
avoid the conflict of jurisdiction in res* 
pect of’ the last category: of -offences. 
The clause“'for:which ‘he is. liable to-be 
tried either by the court to which this 

Code applies’ or by a court-martial” in 
our view, qualifies the preceding clause 
“when any ‘person is charged with an 
offence” in S. 549 (1). Accordingly the 
phrase "is liable to be tried either by 
a court to which this Code applies’ or 


> court-martial” ‘imports that the of- 


fence for which the accused is to be 
tried should be an offence of which 
cognizance can be taken by an ordinary 
criminal court as well as a court-mar- 
tial. In ‘our. opinion,: thé phrase is in- 
tended to refer to the initial jurisdic- 
tion of the’ two courts to take cogni- 
zance of the case and not to their 
jurisdiction to decide it on merits, It 


is admitted that both the ordinary cri- 
‘minal court and the court-martial have 


concurrent jurisdiction with respect to 
the offences for which the respondent 
has been charged. by;the Special Judge. 
So, S. 549 and the rules made there- 
under are attracted -to the case at hand. 


10. Again, sub-section (3) of 


S. 122 of the Army; Act provides that 


while computing the period of three 
years specified in sub-section ( 1), any 
time spert by the accused as a prisoner 
of war or in enemy; territory, or in 
evading arrest after'the commission of 
the offence, shall’ be excluded. .On a 
conjoint reading of sub-ss. (1) and (3) 
of S. 122, it is evident- that the court- 
martial'.and not the’ ordinary criminal 
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court has got jurisdiction to decide the 
issue of limitation. There is nothing on 
record before us to indicate that the 
respondent had not been evading after 
commission of the offence. As the court- 
martial has initial jurisdiction to enter 
upon the enquiry in the case, it alone 
is competent to decid2 whether it re- 
tains jurisdiction to try the respondent 
in spite of sub-s. (1) of S. 122. The issue 
of limitation is a part cf the trial before 
it. If the court-martiél finds that the 
respondent cannot be tried on account 
of the expiry of thre2 years from the 
date of the commission of the offence, 
he cannot go scot fre2. Section 127 of 
the Army Act provides that when a 
person is convicted or acquitted by a 
court-martial, he may, with the previ- 
ous sanction of the Central Govern- 
ment, be tried again >y an ordinary 
criminal. court for the same offence or 
on the same facts. So it would be open 
to the Central Government to proceed 
against the respondent after the court- 
martial has recorded a finding that it 
cannot try him on account of the ex- 
piry of three years from the date of 
the commission of the offence. 


Il. © Section 125 of the Army 
Act provides that when a criminal 
court and a court-martial have each 
jurisdiction in respect of an offence, it 
shall be in the discretion of the officer 
commanding the army, army corps, 
division or indepencent ‘brigade in 
which the accused’‘person is serving 
to decide before which court the pro- 
ceedings shall be instituted, and if that 
officer decides that they should be in- 
stituted before a court-martial, he will 
direct that the accused person shall be 
detained in .military custody. Sections 
122 (1) and 125 both zind place in Cha- 


pter X of the Army Act. Section 125 - 


supports our view that the court-mar- 
tial alone has jurisdiction to decide the 
issue of limitation under S. 122 (1). The 
word “jurisdiction” in S. 125 really 
signifies the initial jurisdiction to take 
cognizance of a case. To put it in other 
words, it refers to the stage at.which 
proceedings are instituted in a court 


and not to the jurisdiction of the ordi- 


nary criminal court and the court-mar- 
tial to decide the case on merits. It 
appears to us that S. 549 (1) should 
be construed in the light of S. 125 of 
the Army Act. Both the provisions 


have in mind the ob“ect of avoiding a 


collision between the “ordinary criminal 
court and the court-martial. So both 
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of them should receive a similar con- 
struction. 

12. In the result, we are of opi- 
nion that the High Court has rightly 
held that as the charges were framed 
without following the procedure speci- 
fied in the rules framed under S. 549 
(1), Cr. P.C., they cannot stand. 

13. As this finding of ours is 
sufficient to dispose of this appeal, we 
are not expressing any opinion on the 
correctness or otherwise of the second 
reason assigned by the High Court for 
quashing the charges. 


14. The appeal is dismissed. 
Appeal dismissed. 


: AIR 1972 SUPREME COURT 2551 
(V 59 C 496) 


K. S. HEGDE, A. N. GROVER AND 
D. G. PALEKAR, JJ. 


Minerals & Metals Trading Cor- 
poraticn of India ` Ltd. Appellants v. 
Union of India & others, Respondents. 


Civil Appeals Nos, 877-879 of 1967. 
D/- 24-8-1972. 


Index Note — (A) Tariff Act (1934), 
Schedule I, Items 26: 87 — Wolfram 
Ore -WO3 is a metallic Ore falling 
under item 26 and hence not liable to 
duty of- custom. i 


Brief Note: (A) Wolfram is always 
selectively mined in the technical ter- 
minology. The selectively mined tun- 
gsten contains about 70% WO3. Such 
selective mining does not constitute a 
manufacturing process. Unless selec- 
tive mining is done the tungesten ore 
cannot be exported or even sold in the 
country of its origin. (Para 4) 


If items 26 of the Import Tariff is. 
to be restricted to Wolfram being mate- 
rial containing O.5 to 2 per cent WO3 
it would be mainly rock which could 
not be imported in large quantity and 
which will have no market. The sepa- 
rating of wolfram ore from rock to 
make it usable ore is a process of 
selective mining and not a manufactur- 
ing process. The important test is that 
the chemical structure of the ore 
should remain the same. Whether the 
ore imported is in powder or granule 
form is wholly immaterial. There is a 
preponderating weight of authority 
both of experts and of books and writ- 
ings on the subject which show that 
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wolfram ore, when detached and taken 
out from the rock in which it is em- 
bedded either by crushing the rock 
and sorting out pieces of wolfram or 
washing or magnetic separation and 
other similar and necessary process, be- 
comes a concentrate but does not cease 
to be ore. Unless the ore is roasted or 
treated with any chemical it cannot be 
classed as processed. (Para 3: 


There can, therefore, be no man- 
ner of doubt that the goods importec 
by the appellants fell within item 26 
of the Import Tariff and no duty was 
leviable on them. The appellants are 
entitled to the refund of the amounts 
which were paid by them by way of 
duty. (Para 6) 


M/s. M. C. Setalvad, B. Sen. M. K. 
Banerji, Sr. Advocates (M/s. P. C. Bha- 
ttari, Ravinder Narain, D. N. Misra J. 
B. Dadachanji, Advocates of M/s. J. B. 
Dadachanji & Co. Advocates with them). 
for Appellant; Mr, L. N. Sinha, Solici- 
tor-General of India (M/s. S. N. Prasad. 
B. D. Sharma and S. P. Nayar Advo- 
cates with him), for Respondents; Mr. 
S. V. Gupte, Sr. Advocate (M/s. S. D. 
B. Engineer, P. C. Bhartari, and Ravin- 
der Narain, Advocates of M/s. J. B. 
Dadachanji & Co. Advocates with him), 
for the Interveners. 


The Judgment of the Court was 
delivered by 


GROVER, J.:— These appeals by 
special leave are from an order of the 
Government of India passed in Novem- 
ber 1966 refusing to refund the duty 
charged on 200 metric tons of Wolfram 
Ore imported by the appellant Cor- 
poration from the U.S.S.R... 

2. The facts are not in dispute. 
In October 1963 the appellant entered 
into a contract with a Moscow concern 
for the purchase of 200 metric tons of 
Wolfram Concentrate. The chemical 
composition of the goods apart from 
ather components was to contain WO3 
the minimum percentage being 65%. 
The Office of the Chief Controller of 
Imports and Exports, Government of 
India, granted an import license on 
November 21, 1963 permitting import 
cf the aforesaid Wolfram Ore. The 
goods arrived in Bombay on January 
34, 1964. It appears that certain tests 
were carried out by the Deputy Chief 
Chemist of Customs. 
thorities levied duty under item 87 of 
the First Schedule — Import Tariff, at 
the rate of 60% amounting to Rupees 


The customs au- - 


A.I R. 


4,13,796.24. The appellant paid that 
amount under protest. The appel- 
lant claimed refund on the ground 
that no duty was leviable as the 


goods irnported fell either under 
item 28 or 70 (7) of the said 
Schedule. On September 14, 1964 


the Assistant Collector of Customs (Re- 
fund Section) held that the “goods im- 
ported were in powder form and were 
found to be mainly composed of Tun- 
gsten Oxide with small portion of iron 
and manganese oxides. The term ‘ore’ 
mentioned in the text of item 26 I-C.T. 
is confined to articles which are in the 
form or condition in which they are 
mined. As such, ores in powder form 
cannot qualify for assessment u/i 26 
I.C.T. as they are not in the condition 
in which they are mined. Further the 
goods imported are Wolfram Ore Con- 
centrate and not Wolfram Ore as mix- 
ed. Concentration of ore is considered 
a manufacturing process which will 
exclude its assessments u/i 26 I.C.T..” 
3. Three orders were passed by 
the Assistant Collector because the 
goods had been imported in three con- 
signments. The matter was taken in ap- 
peal to the Appellate Collector of Cus- 
toms. He disposed of the matter in 
January 1965. Before him a good deal 
of evidence was produced both from 
authoritative books and in the shape of 
certificates from experts that the goods 
were metallic ore. The Appellate Col- 
lector, however, held that the “goods 
in auestion were not subjected to sim- 
ple washing with water but were 
made of special specifications ` by 
“dressing” and are therefore not classi- 
fiable as ‘ores’”. The appellant then 
took the matter in revision to the Gov- 
ernment. The order of the Govern- 
ment was passed by the Joint Secre- 
tary on November 25, 1966. According 
to his view examination of the sample 
of goods showed that the goods were 
in the form of fairly uniform granules. 
Further they had been separated not 
only from the rock but also from vari- 
ous other impurities and had been sub- 
jected to such processing as would take 
them out of the category of metallic 
ore. Thus the correct position was that 
the goods imported were intermediary 
articles between ore and metal and had 
been correctly assessed under item 87. 


4, The relevant entries in the 
Import Tariff contained in Annexure-L 
of the special leave petition may be 
set out: 
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Item No. Name of Article Nature of duty aradan x I 
rate o 
MINERAL PRODUCING : 
26. Metallic ores all sorts except ochres. x X 
and other pigments ores aad anti- 
mony ore Fres 
TO(A) Cobalt chromium tungsten magnesium x 


and all other non-ferrous virgin 
metals not other wise specified. 


Fre 
SECTION XXII (ARTICLES NOT OTHER WISE SPECIFIED 


g7. All other articl2s not otherwise 


specified. 


The short question that has to be de- 


cided is whether. Wolfram ore WO3 
65% falls within item 26 which covers 
metallic ores of all sorts with the ex- 
ceptions mentioned therein. It is and 
cannot be disputed that Wolfram ore 
which was imported does not fall 
within the exceptions. All that had, 
therefore, to be determined by the au- 
thorities was whether such ore was a 
metallic ore. In Stroud’s Judicial Dic- 
tionary, Vol. 3 page 2020, it is stated 
that “ore” is a metal in its crude state 
separated from the rock. In the wel! 
known treatise on Tungsten, its Metal- 
‘lurgy, Properties anc. Applications by 
Colin J. Smithells, 32d Edition., it is 
stated that Tungsten ores rarely occur 
in massive form. These ores are usual- 
ly found in narrow veins. “The tungs- 
ten content of the ore as it is mined is 
usually 0.5 to 2 per cent., although it 
amounts to 6 per cent. in rare instan- 
ees. The concentration of tungsten ores 
depends chiefly on zZravity methods, 
taking advantage of the high density of 
the metal, although flotation methods 
are also used. The concentrates, which 
contain 60-70 per cent WO3...... On 
page 12 of Smithells book it is stated 
that tungsters are sold in Europe under 
Contracts A and B given in Appendix 
X. The form of Contract A in the 
Appendix reads as follows: 
“Messrs 

We have this day...... you the 
following Chinese Wolfram Ore of good 
merchantable quality, containing mini- 
mum 65% WO3......... 
The certificate dated January 13, 1965 
of Derby & Company contains the fol- 
lowing statement: 

"In accordance with International 
Wolfram Ore Contract ‘B’ which is the 
standard form, on which the vast majo- 
rity of Wolfram ore concentrates are 
based, such ore of normally acceptable 
merchantable quality contains a mini- 
mum of 65% WO38. 


Wolfram bearing material as min- 
ed, contains frequently less than 0.5% 
of WO3 and asmuch as a content of 2% 


Revenue ! 60 per cent 


ad valorem.” 


of WO3 is rare. In order to produce a 


usable ore concentration operations 
are necessary which involve crushing, 
washing and similar process separating 
the useless gangue to bring it to a 
minimum 65% WO3 content without 
which it is not regarded as an accept- 
able wolfram ore or wolfram concen- 
trate and useless to consuming indus- 
tries. Basic operations bringing the 
material to such a standard are not a 
manufacturing process but form part of 
normal: wolframite mining activities”. 

According to a letter dated February 3, . 
1965 from the Director of National 

Metallurgical Laboratory to the Con- 
troller of Customs wolfram ore is al- 
ways selectively mined in the techni- 
cal terminology. The selectively mined 
tungsten contains about 70% WO3. Such 
selective mining does not constitute a 
manufacturing process, Unless selective 
mining is done the tungsten ore cannot 
be exported or even sold in the coun- 
try of its origin. Thus the import of 
selectively mined tungsten ore contain- 
ing 65% WO3 or more should not be 
regarded as the import of a product 
which. has been manufactured overseas 
and has passed through the manufactur- 
ing process. The expression ‘selective- 
ly mined” means that the wolfram ore 
is detached and taken out from the 
rock in which it is embedded and this 
is done by crushing the rock and sort- 
ing out pieces of wolfram either by 
hand or by washing or magnetic sepa- 
ration. The appellant produced certi- 
ficates from well known analytical 
Consulting & Technical Chemists. Ac- 
cording to R. V. Briggs & Co. who 
claim to have been analysing various 
ores and minerals including wolframite 
for over sixty years this ore is always 
concentrated as part of the mining 
operations. The normal method is by 
washing the crushed ore, thereby free- 
ing the mineral from the gangue. The 
certificate from Derby & Co. London 
has already been referred to. Along 


with the appellant’s statement of the 
case an extract from the Brussels Tariff 
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nomenclature has been attached as an- 
nexure A. In Chapter XXVI with the 
heading Metallic Ore etc. para 26.01 
deals with Metallic Ores and Concen- 
trates......... The relevant and material 
portions from these extracts may be 
reproduced: 


“Ores are seldom marketed before 
‘ preparation” for subsequent metallur- 
£ical' operations. The most important 
-preparatory processes are those aimed 
et concentrating the ores. 


For the purposes of the present 
hearing, the term “concentrates”, ap- 
plies to ores which. have had part or all 
cf the foreign matter removed - by spe- 
cial treatments, either because such 
foreign matter might hamper subse- 
cuent metallurgical operations or with 
a view to economical transport. 


Process to which products, physico- 
chemical -or „chemical operations 
crovided that they are normal to the 
Ereparation of the ores for the extrac- 
t.on of metal. With ‘the exception of 
changes resulting from calcination, 
roasting or firing (with or without ag- 
glomeration), such operations must not 
alter the chemical composition of the 
Kasic compound which’ furnishes ‘the 
desired ‘metal. — 


. The physical or r physico-chemical 
cperations include crushing, grinding 
magnetic separation, gravimetric sepée- 
ration, flotation, screening, grading, 
agglomeration of powers (e. g., by sin- 
t2ring or pelleting) into grains, balls cr 
kriquettes (whether or not with the 
addition ofsmall quantities of binders), 
drying, calcination, roasting to oxidise 
or magnetise the ore, ete. (but nct 
roasting for purposes ` of sulphating, 
chloridating, etc.) i i 

The chemical processes are aime 
at eliminating the unwanted matter 
(e.g. dissolution). s 


5. Among the- ‘ores ' specifically 
mentioned to which the above state- 
ment applies is Tungsten “or Wolfram”. 
s against this the only. evidence put 
in-by the revenue consisted of the test 
report of the Deputy Chief Chemist 
(Annexure E). After giving the neces- 
Sary particulars it was stated by him 
a the samples were not ore as min- 

-Er 

~ We are wholly unable to com- 
prehend’ how in ‘order to fall under 
item 26 the ore ‘has to be mined. 
There is a good deal of force in the 
. argument of Mr. Setalvad for the ap- 


vellant that the normally acceptable 
merchantable quality of wolfram or 


‘tungsten contains a minimum 65% 


WO38. This is the usable. ore and it is 
in that sense that it'-is commercially 
understocd, Wolfram ore when mined 
contains only .5 to 2‘ per cent WO3 and 
in order to make it usable and mer- 
chantable ore with minimum 65% WO3, 
concentration is necessary. If items 26 
of the Import Tariff'is to be restricted 
to Wolfram being material containing 
.5 to 2 per cent WO3it would be main- 
ly rock which can neither be imported 
In large quantity and which will have 
no market. The separating of wolfram 
ore from the rock -to make it usable 
ore is a process of selective mining. It 
is not a manufacturing process. The 
important test is that the chemical 
structure of the ore should remain the 
same. Whether the’ ore imported Is in 
powder or granule -form is wholly im- 
material, What hasto be seen is what 
is meant in international trade and’ in 
the market-by wolfram ore containing 


60% or more WO3. On that there is a 


preponderating weight :of authority 
both of experts and books and of writ- 
ings on the subject which show that 


wolfram ore when-detached and taken 


out from the rock in which it is embed- 


‘ded either by - crushing the rock and 


sorting out pieces of wolfram or by 
washing or’ magrietie’ separation and 
other similar and necessary process it 
becomes ‘a concentrate but does not 
cease to be ore. Unless. the ore is roast- 
ed or treated with any chemical it can- 
not be classed as processed, 


6. It is common ground that 
the wolfram ore which was imported 
by the appellants was never subjected 
to any process of roasting or treatment 


‘with chemicals to remove the impuri- 


ties. It thus remained, wolfram ore con- 
centrate containing 65% WO3 which 
was of the merchantable quality and 
was known commercially as such and 
imported as ore: Apart from all this it 
must be remembered that in interpret- 
ing items in Taxing: Statutes resort 


‘should be had not to the scientific or 


technical meaning but to the meaning 
attached .to them. by. those dealing in 
them in their commercial sense. There 
can, therefore, be no'manner of doubt 
that the goods imported by the ap- 
pellants fell within: ‘item 26 of the 
Import Tariff and. no duty was Jevia- 
ble on them. The. appellants were en- 
titled to the refund of the amounts 
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which were paid by zhem by way of 
duty. 


4. For the reasons given above 
the appeals are allowed with costs and 
the impugned orders including that of 
the Central Government dated 25/29th 
November 1966 are hereby set aside. 
The respondents are directed to make 
appropriate orders for refunding the 
amounts collected from the appellants 
by way of duty on tke goods in ques- 
tion. One hearing fee. 

p t Appeal allowed. 


AIR 1972 SUPREME COURT 2555 
-C (V 59 C 497) 


(From: Allahabad)* 


J. M. SHELAT, I. D. DUA AND 
a H. R..KHANNA, JJ. ' 


© Sheoram Singh and another, Ap- 
pellants v. State of U. P., Respondent. 
.. Cri, Appeal No. 215 of 1969, D/- 
24-8-1972. P 

. Indėx Note—(A):Penal Code (1860), 
Ss. 302, 34—Vicarious. liability— When 
can’ be imposed—Common intention 
can develop during the course of an oc- 
currence. 


Brief Note: — (A) It is undeniable 
that common intention can develop du- 
ring the course of an occurrence, .but 
there has to be cogert material on the 
basis.of which .the court can arrive at 
that finding and hold an accused vicari- 
ously liable -for the act of the other 
accused by invoking S. 34 of the Indian 
Penal Code. | "4; (Para 6) 


For conviction o? an accused fora 


specific act of violence by: force of Sec- 


tion 34 there must be direct evidence 
of his actual participation in that par- 
ticular act of violenc2. Where the par- 
ticular act of violenze was the direct 
result of firing by a particular accused 
and the common int2ntion of the as- 
sembly was-not to. commit that parti- 
cular act and there was no evidence to 
show that common intention to commit 
that particular act had developed du- 
ring the occurrence, conviction of the 
other accused for the act actually com- 


-mitted was not proper, especially when 
the other accused forming part of the 


unlawful assembly were absolved of 
that. charge on the ground of no evi- 


D/- 15-4- 
1969-—All, Lucknow Bench) 
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dence to connect them with the act was 
available. - eM (Para 6) 


M/s. J. P. Goyal and S. M. Jain, 
Advocates, for Appellants; Mr.. D. P. 
Uniyal, Sr. Advocate (M/s. V. Maya- 
krishnan and O. P. Rana, Advocates. 
with him), for Respondent. 

The Judgment of the Court was 
delivered by | W aae 
"KHANNA, J.:— Arjun Singh (47), 
his son Sheoram Singh alias Bhure 
Singh (27), Jagatpal Singh (29), Ganga 
Deen (29), Ram Nath (39), Sheo Prasad 
(30) and Jumman (30) were tried in the 
court of Additional Sessions Judge 
Unnao for offences under section 302, 
section 302 read with section 149, sec- 
tion 307, section 307 read with S. 149, 
section 148 and section 147 Indian 
Penal Code and were acquitted. On ap- 
peal by the State of Uttar Pradesh, 
the Allahabad High Court convicted 
Arjun Singh under-Section 302, Sec- 
tion 307 read with Section 149, and 
Section 148 Indian Penal Code, and sen- 
tenced him to undergo "imprisonment 
for life on the first count, rigorous im- 
prisonment for a, period of five years 
on the second count and rigorous im- 
prisonment for a period of two years 
on ‘the third court. Sheoram Singh was 
convicted under Section 302 read with 
Section 149, Section 307 and Section 
148 Indian Penal Code, and was sen- 
tenced to undergo imprisonment for 
life on the first count, rigorous impri- 
sonment for a period of five years on 
the second count and rigorous imprison- 
ment for a period of two years on the 
third count. The remaining accused 
were convicted under Section 307 read 
with Section 149, and Section 147 
Indian Penal--Code, and each of them 
was sentenced to undergo rigorous im- 
prisonment for a period of five years 
on the first count and rigorous impri- 
sonment for a period of one year on 
the second count. The sentences in the 
‘ease of each of the accused were order- 
ed to run concurrently. Arjun Singh, 
Sheoram Singh and Jumman thereafter 
applied to this Court under Art. 136 of 
the Constitution for special leave to 
appeal against the judgment of the 
High. Court. This Court declined to 
grant leave to Arjun Singh and dis- 
missed the application in so far as it 
related to him. Sheoram Singh and 
Jumman were granted leave “limited 
to the section under which they can be 
convicted including the applicability of 


Sections 34 and 149 Indian Penal.Code’”’. 
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2. The prosecution case is that 
Arjun Singh, Jumman, Ganga Deen 
and Sheo Prasad accused were inimical 


towards Ram Dularey Singh as he was 
taking interest in a magisterial enquiry 
relating to the death in police custody 
of one Jameel who had been severely 
keaten by the aforesaid accused in 
Sirosi before his arrest by the police. 
Cn November 4, 1964 at about 4.30 pm. 
itis stated, Ram Dularey Singh (PW 4) 
was sitting in front of his house in vil- 
lage Chilaula. Rampal Singh (PW 1) 
and his cousin Chandrapal Singh were 
S_{ting in the courtyard in front of 
taeir house beneath a tree. The houses 
of Rampal Singh and Ram Dularey 
Singh are close to each other. The 
seven accused then came there. Out of 
them, Arjun Singh and Sheoram Singh 
were armed with guns, while the re- 
maining accused carried lathis. Arjun 
Singh then shouted to his companions 
to kill Ram Dularey Singh. Ram Du- 
larey Singh raised alarm and rushed 
towards the house of Rampal Singh 
and closed the door from inside. Ram- 
pal Singh and Chandrapal Singh tried 
to pacify the accused and asked them 
not to quarrel on that day as it was a 
day of Paraiva which follows Deepa- 
wali, The accused then stood at a 
short distance from the house of Ram 
Cularey Singh, Har Narain Singh de- 
ceased, who was brother of Chandra- 
pal Singh was inside the house at that 
time. Har Narain Singh along with 
Ram Dularey Singh then went to the 
eastern roof of the house. Har Narain 
Singh too asked the accused to abstain 
from abusing Ram Dularey Singh. 
Arjun Singh then asked Har Narain 
Singh to turn out Ram Dularey Singh 
from his house. When Har Narain 
Singh declined, Arjun Singh shouted 
that it would be bad for him also. On the 
instigation of the other accused. Arjun 
Singh then fired his gun at Har N arain 
Singh. Sheoram Singh immediately 
thereafter fired at Ram Dularey 
Singh. Both Har Narain Singh and 
Ram Dularey Singh fell down on 
the roof on receipt of gun shot 
injuries. The accused then ran away. 
The occurrence, it is stated, was 
witnessed by Rampal Singh (PW 1), 
Raghunandan Pandey (PW 2), Gajodhar 
S-ngh (PW 6) and Suraj Bali (PW 8). 
Rampal Singh after getting the door of 
h:s house opened went to the roof, Har 
Narain Singh was found to be lying 


dead there, while Ram Dularey Singh 
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was groaning with pain. Rampal Singh 
then went to police station Kotwali at 
a distance of six miles from the place 
of occurrence and lodged report at 
6.40 p.m. Sub Inspector Sri Ram: Sau 
Chauhan then came to the place of 
occurrence and took over the investiga- 
tion of the case. The Sub-Inspector pre- 
pared the inquest report relating to the 
dead body of Har Narain Singh and 
took into possession various arti- 
cles. Ram Dularey Singh was got 
examined from Dr. S. N. Tandon 
at 12.15 am. on November 5, 1964. He 
was found to have gun shot wounds on 
the front of the chest, abdomen, right 
elbow, right forearm and the right 
palm. Post mortem examination on 
the dead body of Har Narain Singh 
was performed by Dr. D. N. De at 3.30 
pm. on November 5, 1964. Gun shot 
wounds were found in the chest cavity, 
left shoulder, lower left arm and right 
arm on the body of Har Narain Singh: 
A number of ribs were found to have 
been fractured under the gun shot 
wounds in the chest cavity. Death of 
Har Narain Singh, in the opinion of 
the doctor, was due to--shock and hae- 
morrhage, 


3; At the trial the accused de- 
nied the prosecution allegations. The 
plea of Arjun Singh and Sheoram 
Singh was that on November 4, 1964 
Arjun Singh went at 2.00 or 2.45 p.m. 
to railway station Magarwara to see 


of his son Sheoram Singh accused, who 


had to go to Ferozepur on Duty. Sheo- 
ram Singh is employed in the army. 
Sheoram Singh’s train left the railway 
Station at 4.19 p.m. and Arjun Singh 
returned to his house at about sunset. 
According further to Arjun Singh, he 
was asked by the police to come to 
the police station along with his guns 
and cartridges. He was thereafter put 
under arrest. The plea of the remain- 
ing accused was denial simpliciter. 


4. The Additional Sessions Judge 
acquitted the accused because he was 
of the view that the evidence adduced 
by the prosecution was of a partisan 
character. It was also held that the in- 
vestigation of the case was tainted. On 


appeal the High Court considered the 


evidence of Rampal Singh (PW 1), Ram 
Dularey Singh (PW 4), and Gajodhar 


Singh (PW 6) to be free from blemish. 


The ocular evidence adduced by the pro- 
secution was accepted. The High Court, 
however, found the evidence regarding 
the exhortation by the other accused to 
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Arjun Singh to kill Har Narain Singh 
and Ram Dularey Sinzh to be not very 
convincing. It was teld by the High 


Court that the death of Har Narain 


Singh took place as a result of firing 
by Arjun Singh. Arjun Singh was con- 
victed under section 302 Indian Penal 
Code. He-was also found to be guilty 
of the offences under Section 307 read 
with Sec. 149 and Section. 148 Indian 
Penal Code. Sheoram Singh, who was 
alleged to have injured Ram Du_arey 
Singh PW by firing..< shot at him was 
convicted on that account under Sec- 
tion 307 Indian Penal . Code. Shesram 
Singh was further corvicted under Sec- 


tion 302 read with Section 149 Indian 


Penal Code-in connection with the 
death of Har Narain Singh and also 
under Section 148 Indian Penal Code 
for the offence of rioting with deadly 
weapon. Regarding the other accused, 
the High Court was of the view that 
they were guilty under Section 147 
Indian Penal Code fcr the offenc2 of 
rioting while being members of an un- 
lawful assembly. The.r common object, 
in the opinion of the High Court was 
to kill Ram Dularey Singh. As such, 
they -were also found to be guiliy of 
the offence under Section 307 read 
with ‘Section 149 Indian Penal Code, It 
was not the object of the unlawful as- 
sembly, in the opinion of the High 
Court to cause the death of Har Narain 
Singh. The case under Section 302 
read with Section 149 Indian Penal 


Code against those accused was held to - 


have not been proved. 


5. Mr. Goyal on behalf cf the 
appellants has not challenged befcre us 
the conviction of Jumman appellant for 
the offences under Section 307 read 
with See. 149 and Section 147 Indian 
Penal Code.: Learned counsel-has fur- 
ther not challenged she conviction of 
Sheoram Singh appellant for offences. 
under Sections 307- and 148 Indian 
Penal Code. The only contention which 


has been advanced by Mr. Goyel be-.- - 


fore -us is’ that: the ‘convictim of 
Sheoram Singh appellant for the 
offence under Sectitm 302 read with 
Section 149 Indian Penal Code is not 


well founded. There is, in our opinion -b 


considerablé force in this contention, It 
would appear from the resume of facts 
given above that the common object 
of the unlawful. assembly, ~ of which 
Sheoram Singh'and other- accused were 
members, ‘was to causé the ‘death of 
Ram Dularey Singh. None of them had 
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any enmity with Har Narain Singh or 
any motive to kill him. Har Narain 
Singh, no doubt, was killed as a result 
of the shot fired by Arjun Singh, but 
there is nothing on the record to show 
that Arjun Singh fired the shot at Har 


Narain Singh in prosecution of the 
‘common object of the unlawful assemb- 


ly. The High Court has acquitted the 
other than Arjun Singh 
and Sheoram Singh, for the of- 
fence under Section 302 read with. 
Section 149 Indian. Penal Code on the 


ground that the murder of Har Narain 


Singh was not the initial object of the 
unlawful assembly and the firing at 
him was the result of developments - 
which could not have been anticipated. 
If the other five accused were acquitt- 
ed and not found guilty of the offence 
under Section 302 read with S. 149 
Indian Penal Code in connection with 
the death of Har Narain Singh, it is 
not clear as to how the conviction of 
Sheoram Singh for the said offence 
could be sustained. The reasons which 
led to the acquittal of the other five 
accused for the offence under S. 302 
read with Section 149 Indian Penal 
Code held equally good for the acquit- 
tal for that offence of Sheoram Singh. 


6. Mr. Uniyal on behalf of the 
State has argued that even if the con- 
viction of Sheoram Singh for the 
offence under Section 302 read with 
Section 149 Indian Penal Code cannot 
be sustained, he is guilty of the offence 
under Section 302..read with S. 34 
Indian Penal Code because the circum- 
stances of the case show that Arjun 
Singh fired the shot at Har Narain 


‘Singh in furtherance of the common. 


intention of Arjun Singh and Sheoram 
Singh. This submission, in our opinion, 
is not well founded. ‘There is nothing 
to show that there was any exhorta- 


tion by Sheoram Singh to Arjun Singh 


to fire at Har Narain Singh. Indeed, 
the: High Court- has not accepted the 
evidence of exhortation to Arjun Singh 
accused - before 
Arjun. Singh fired at Har Narain Singh. 
The prosecution has, no doubt, led evi- 
dence to show. that. Arjun Singh before 
firing the shot at Har Narain Singh 
told him thatif- he did not turn out 
Ram Dularey. Singh from his house, it 
would be bad .for him (Har Narain 
Singh) also. Thesé words, undoubtedly, 


‘indicate the attitude of Arjun Singh 


and show-that he was not willing to 
spare Har Narain Singh if the latter 
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was not prepared to turn out from his 
kouse Ram Dularey Singh. It is, how- 
ever, difficult to infer from that ex- 
clamation of Arjun Singh that Sheo- 
ram Singh shared the intention of 
Arjun Singh and that the shot was 


fired by Arjun Singh at Har Narain. 


cingh in furtherance of the common 
intention of Arjun Singh and Sheoram 
Singh. There is, indeed nothing on the 
r2cord to indicate that Sheoram Singh 
in any way encouraged his father, 
Arjun Singh, to kill Har Narain Singh. 
sheoram Singh, no doubt, fired a shot 
at Ram Dularey Singh and for that he 
has been convicted under S. 307 Indian 
Fenal Code, but it does not follow 
from that that the shot at Har Narain 
Singh by Arjun Singh, was also fired 
in furtherance of the intention of Sheo- 
ram Singh. It is undeniable that com- 
mon intention can develop during the 
{course of an occurrence, but there has 
to be:cogent material on the basis of 
which the court can arrive at that find- 
ing and hold an accused vicariously 
liable for the act of the other accused 
by invoking Section 34 of the Indian 
panal Code. 


7. As a result of the above, we 
accept the appeal of Sheoram Singh 
ta the extent of setting aside his con- 
viction and sentence for the offence 
under Section 302 read with S. 149 
Indian Penal Code. In other respects 
_ the appeal of Sheoram Singh is dis- 


missed. The appeal regarding Jumman . 
a z 5 ` was rigged by the ruling party. The ap- 


has not been pressed and is dismissed. 
Appeal partly allowed: 
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Prof. Balraj. Madhok, Appellant v. 


Shri Shashi Bhushan &- others, Respon- 
dents. 

. Civil Appeal No. 995 of 1972, Dj- 
21-8-1972: 

Index Note: Sp anresentalion of the 
People Act (1951); S. 116-A — Rigging 
of Election — Allegation that ballot 
pzepers were chemically treated’ and 
symbols of the ruling party were stamp- 
ed on those papers in invisible ink 
waich automatically emerged, after a 


lapse of time, wiping out the marks put 
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on them by the electors — Mere fact 
that on inspection of the ballot papers, 
ballot papers having two colours, white 
and off-white, were found in them, 
was not enough to bear out the theory 
of mechanically treated ballot papers 
in the absence of any! other evidènce or 
basis in support of it was available 
and produced by the. appellant. 


(Para 3) 
Appellant in person; Mr. P. H. 
Parekhi and Mrs. S. Bhandare, Advo- 


cates, of M/s. Bhandare Parekh & Co. 
Advocates, for Respondents, 

The Judgment of the Court was 
delivered by . | 


HEGDE, J.:— This is an. l 


under S. 116-A of the Representation 


of the People Act, 1951 (to be herein- 
after referred to.as the Act). The ap- 
pellant was the election petitioner. The 
respondent is the returned candidate. 
The constituency. with which we are 
concerned in this appeal is the South 
Delhi Parliamentary constituency. © In 
the last General Election to the Lok 
Sabha from the South Delhi Parlia- 
mentary constituency, the appellant 
was the Jan Sangh jnominee and the 
respondent was the Congress nomi- 
nee. After counting of voiés, the 
respondent was declared elected. 
The appellant challenged the vali- 
dity of the election of the res- 
pondent .on various grounds. At the 
time of the trial of. the case, he pressed 
only one’ ground viz. that the election 


pellant explained the process adopted 
in rigging ‘the election:thus: Millions 
of ballot papers were chemically trea- 
ted and the symbol .!of the Congress 
candidates in those ballot papers , was 
mechanically stamped by using invisi- 
ble ink: As a result:,of the chemical 
treatment, of. those ballot papers, the 
mark put at the time of the polling 
disappeared after a few days and the 
stamp mechanically placed earlier em- 
erged, The suggestion was- that this 
was done as a result of a conspiracy 
between tke ruling party and the Elec- 
tion Commission. According to the ap- 
pellant, to carry out: the design in 


-question quite contrary to the earlier 


practice the Election 'Commission: in- 
structed the Returning Officers to for- 
ward to Delhi substantial number. ..of 
ballot papers of. each constituency 
ostensibly for the purpose of scrutiny 
but really for the. purpose of carrying 
out the design mentioned earlier, He 
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further alleged that in place of the 
ballot papers received the Returning 
Officers were supplied with ballot pa- 
pers chemically treated and mechani- 
cally stamped. Those ballot papers 
formed part of the bellot papers used 
at the election. He also averred that in 
furtherance of the above design, the 
Election Commission made two al- 
terations in the practice followed ear- 
lier; firstly -it provided larger interval 
between the date of polling and the 
date of counting and secondly by preci- 
pitate alteration of a rule, it provided 
for mixing up of ballct papers of vari- 
ous booths and rotatinz them in drums. 
According to him thkese- innovations 
were introduced so that the chemical 
treatment of the ballot papers may 
have the desired effect: 


De When the case was taken up 
for trial, the appellant sought for an 
inspection of the ballot papers, The 
trial Judge after heering the parties 
granted the inspection asked for. Ag- 
grieved by that order, the respondent 
came up in appeal tc this Court. Be- 
fore this Court it was contended on be- 
half of the respondent that the appel- 
lant has not made out a case for ins- 
pection of the ballot papers. Rejecting 
oe contention ` this Court observed 
thus: 


“The sieetien petitioners do not 


claim to have any direct evidence to 
support their version. They seek to 
prove their version vrimarily on the 
basis of the examination of the ballot 
papers. But to probabilise their version, 
they have put forward various circum- 
stances. They have filed affidavits of 
two persons who claim to have been 
present at the time of counting. They 
supported the allegations in the peti- 
tions seeking inspection, regarding ‘the 
facts said to have been observed at the 
time of counting. In those petitions it 
was alleged that at the time of the 
counting, it was noticed ‘that the colour 
of a large number of ballot papers was 
different from the cclour of the other 


. ballot papers, stamping of the symbol 
uniform, at an. 


in ballot papers was 
identical spot in each of' those ballot 
papers, the stamps were: uniform in 
density and they looked bright and 
fresh. Those features were quite dis- 
similar to those found in the other pa- 
pers including those containing votes 
in favour of the defeated candidates. 
The election petitioners in this connec- 


tion referred to the rumours prevail- - 
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ing about the rigging of the election, 
the landslide victory of the ruling party 
which according to them was wholly 
unexpected and finding of huge quan- 
tity of unused ballot papers in a go- 
down in Chandigarh, The material facts 
supporting the allegation of rigging are 
those said to have been observed at the 
time of the counting. In addition they 
also pointed out the changes made by 
the Election Commission in the count- 
ing procedure and tried to draw an 
adverse inference therefrom. Whether 
the observations said to have ‘been 
made are true or whether they were 
merely the figment of imagination of 
some fertile brains has yet to be exa- 
mined. The only effective way of 
checking the correctness of those al- 


- Jegations is by inspecting the ballot pa- 


pers. ES 
We are free to admit that we are 
unable to comprehend the theories pro- 
pounded by the election petitioners 
But we are conscious of our limitations. 
The march of science in recent years 
has shown that what was thought, to 
be impossible just a few years back 


‘has become an easy possibility now. 


What we would have thought as wild 
imaginations some years back are now 
proved to be realities, Hence we are 
unable to reject the allegations of the 
election petitioners without scrutiny. 
We shall accept nothing “and reject 
nothing except on : satisfactory proof. 
We are approaching: the allegations 
made in the elections petitions in that 
spirit. 


The learned trial Judge did not 
hold that the allegations made by the 
election petitioners were not bona fide 
allegations. We see no reason to come 
to a contrary conclusion. He took the 
view that those allegations were of 
serious character and the material facts 
stated in support of those allegations 
were such as to call for investigation 
into the truth of those allegations. We 
are of the same opinion. The allega- 
tion that our electoral process has been 
fouled is a very serious allegation. That 
allegation is a challenge to the inte- 
grity and impartiality of the Election 
Commission. Those allegations if be- 
lieved are sure to undermine the con- 
fidence of our people in our democra- 
tic institution. Herein we are not-mere- 
ly coneerned: about the validity ' of 
elections in two constituencies. They 
are no doubt important but in the con- 
text of things their importance, pales 
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Into insignificance. What is more im- 
portant is the survival of the very 
democratic institutions on which our 
way of life depends. 


It was said, on behalf of the ap- 
pellants that those allegations were 
nothing but propaganda stunts and 
they were wholly devoid of truth. If 
that is so, it is in public interest that 
the falsity of that propaganda shoud 
be exposed. The confidence in our 
electoral machinery should not be al- 
lowed to be corroded by false propa- 
ganda. It is of utmost importance that 
our electorate should have full confi- 
dence in the impartiality of the Elec- 


tion Commission. Even the very best- 


institutions can be maligned. In all 
countries, at all times, there are gulli- 
ble persons. The effectiveness of an 
institution like the Election Commis- 
sion depends on public confidence. For 
building up public confidence, public 
raust be given the opportunity to know 
the truth. Any attempt to obstruct an 
Enquiry into the allegations made may 
give an impression that there might ke 
some truth in the allegations made. 


From the records we gather that 
the allegations with which we are cor- 
cerned are being made in several places 
in this country with some persistencv. 
It is not unlikely that a section of our 
reople, rightly or wrongly, have per- 
suaded themselves to believe in those 
allegations. Such a situation should nct 
be allowed to remain. The strength cf 
a democratic society depends on the 
knowledge of its ordinary citizens 
. about the affairs of the institutions 
created to safeguard their rights. It is 
dangerous to allow them to feec them- 
selves with rumours.” 


=. 8, Modifying the order of the 
Eigh Court in certain respects, this 
Court. observed: 

“The next question is whether it 
is necessary to inspect all the ballot 
papers as has been ordered by the trial 
Judge. We think that a general inspec- 
tion should not be permitted, until 
there is satisfactory proof in support 
o= these allegations. For ‘findirg out 
whether there is any basis for those 
a-legation§, it would be sufficient if 
some ballot papers say about 600 out 
oŻ those polled by each of the returned 
candidates are selected from different 
bundles or tins in such a way as to get 
a true picture. He may also select about 
200 ballot papers casts in favour of 
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the election petitioner for comparison. 
All the selected ballot papers at the 
first instance be examined by the 
learned Judge with the assistance of 


the Counsel for the parties as well as 
the parties. If the learned Judge comes 
to the conclusion that the matter should 
be further probed into, he may take 
evidence on the points in issue includ- 
ing evidence of expert witnesses. There- 
after it is open to him to direct or not 
to direct a general inspection of the 
ballot papers, But in doing so he will 
take care to maintain the secrecy of 
the ballot. 

Subject to the 


directions piven 


above, these appeals are dismissed but - 


in the circumstances of the case we 
make no order as to costs in the these 
appeals.” 

After the case was sent back, the 
learned trial judge inspected the ballot 
papers in accordance with the direc- 
tions given by this Court in the pre- 
sence of the parties and their Counsel. 
This is what the learned judge states 
in his judgment about the observations 
made by him: : 

“It was pointed out that there was 
a difference in shade and shadow of 
the colour of the ballot papers. 
One type of ballot papers was 
called white while the other was 
called brown. I have myself seen 
these ballot papers. So far as their 
colour is concerned, I would place 
them in two categories namely (a) 
white and (b) off-white. Counsel for 
the petitioner in E. P. No. 2 of 1971 
contended that the majority of the 
ballot papers polled by respondent No. 
l were brown and that all these 
brown ballot papers had been chemi- 
cally treated. Mr. Madhok, petitioner 
in this petition did not go to this ex- 
tent and argued that all the brown 
ballot papers may not have been che- 
mically treated. 

If this argument were correct, one 
should not have found any brown bal- 
lot papers amongst the ballot papers 


polled by the petitioner. This factually 


is not so because ballot papers polled 
by the petitioner are also found in the 
aforesaid two shades which I have 
called ‘white’ and ‘off-white’, 
XX XX XX 
Even while taking out the rolls of 
ballot papers from the bundles con- 
tained in the gunny bags and again 
during their segregation into smaller 
rolis, I had looked at them from this 
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point of view. One necessary result 
which would follow. .if.a mechanical 
process had been emp.oyed would be 
that a sufficiently large number of 
marks would be placed at the identi- 
cal spot in the relevant column of the 
ballot paper, I have not been able to 
find, in spite of as careful a compari- 
son as I could make, =ven two ballot 
papers which can be szid- to have been 
placed at the identical spot. The entire 
theory of the employment of a mecha- 
nical process, must to my mind, fail.” - 
From the observations made by the 
learned trial Judge, it :s clear that the 
theory that the ballot :: papers.: were 
‘mechanically marked is ‘absolutely 
without any foundation. Once the 
theory that thousands of ballot papers 
were mechanically’ marked is rejected; 
the’ remaining part of the -appellant’s 
case cannot have much basis: The ap- 
pellant has produced no basis for say- 
ing that the ballot pap2rs‘ were chemi- 
cally treated. The fact that there were 
ballot papers having. two colours white 
and off-white does not lend any sup- 
port to the contention that any of the 
ballot papers were chemically treated 
for the reasons mentioned by the trial 
judge. The appellant who ‘argued the 
appeal before us in person tried to 
evolve a theory’-that some ballot-pa- 
pers cast in his favour might have 
changed their colour -because of their 
coming into contact with the -other 
chemically treated papers. We see’ no 
basis:to accept this: cortention. 


4. - We agree with the trial judge 
that the appellant has not made out his 
ease that the election in question was 
rigged. = ` or : 

5. In the result this appeal fails 
and the same is dismissed with costs. 

. ee Appeal dismissed. 


“eo 
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and (2)—Arrest of petitioner to pro- . 
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later on enlargement on bail is no bar 
against District Magistrate issuing 
order of detention—(X-Ref: Constitu- 
tion of India, Art. 22). 

Brief Note:—(A) It is well settled 
that the mere fact that the police at 
first had arrested the petitioner (but 
later on enlarged on bail) and initiated 
steps to prosecute him under the Code 
of Criminal Procedure and had even 
lodged a first information report would 
be no bar against-the District Magis- 
trate issuing an order under a preven- 
tive detention statute if at the time of 
passing such an order he is satisfied 
that it was necessary to do so on 
grounds permissible to him under'-the 
Act. Where, however, the concerned 
person is actually in jail custody at 
the. time when an order of detention 
is passed against him and is not like- 
ly to be released for a fair length of 
time, it would be possible to contend 
that there could be no satisfaction on 
the part of the detaining authority as 
to the likelihood of such a person in- 
dulging in activities which would jeo- 
pardies either the security of the state 
or the public order. (Para 5) 


Index Note — (B) Maintenance of 
Internal Security Act (1971), S. 3 (1) 
and (2)—Problem of public order — 
Murder followed by explosion of bomb 
with object of terrorising people—Act 
pertained to problem of public order. 

Brief Note—(B) Where the grounds 
of detention showed that, not only was 
certain person killed but after stabbing 
him the petitioner and his associates 
exploded bombs with the object of 
terrorising the people living in that 
locality who did not agree with their 
political ideology, 


There can be no manner of doubt that 
such an act pertained to the problem 
of public order and was not merely an 
infraction of law and order. 
es a H z ‘(Para 6) 
The Judgment of the Court was 
delivered by s å 
- SHELAT, J.:— By an order dated 
November 22, 1971 under Sec. 3 (1) 
and (2) of the Maintenance of Internal 


- Security Act, 1971 the District Magis- 


trate of Nadia ordered the detention 
of the petitioner with a view to preven- 
ting him from acting in a manner pre- 
judicial to the maintenance of .public 
order. Pursuant to the said order. the 
petitioner was arrested on December 1, 


causing . panic - 
amongst them and disrupting the nor- .. 
mal life of the: community living there: 


“A, 
v 
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1971 and detained in jail. The detain- 
ing authorities thereafter took all the 
steps and passed all orders under and 
as prescribed by the. Act. No dispute 
has been ‘raised by the petitioner in 
respect of any one of them. ` 


Ze The grounds of detention 
furnished to the petitioner at the time 
of his arrest stated as follows: 


(1) On the night of 30-7-71 at 
about 20.00 hours you along with your 
associates entered into the toddi shop 
of Shri Gopinath Bohara s/o Late Ram 
Bohara at Gangnapore P. S. Ranaghat 
District Nadia and stabbed Shri- Gopi- 
nath Bohara ‘with daggers causing 
severe bleeding injuries on his person. 
You also terrorised the local people by 
exploding bombs. Subsequently, the 
said Gopinath -Bohara ‘succumbed to 
his injuries at Saktinagar Hospital. 
Such action created terror and panic in 
the minds of the local peace-loving peo- 
ple and caused disruption to their nor- 
mal work. 


(2) On 31-7-71 at about 21.30 hours 
at Rameshwar, P. S. Ranaghat, Dis- 
trict Nadia, you along with your asso- 
ciates armed with. lethal weapons at- 
tacked Ajahar Ali Khan s/o Late Jabbar 
Khan ofthe said village and killed him 
by causing severe injuries on his person. 
You did this with a view to promoting 
your political ideology. Such action 
terrorised the local peace loving peo- 
ple who out of fear’ and panic had to 
Suspend their free-movements and nor- 
mal work.” 


3 | Two doant onien 
the validity of the petitioner’s deten- 
tion were raised before us. The first 
was'that in respect of the two incidents 
set out in the aforesaid grounds and 
said to have occurred on the 30th and 
dist of July, 1971 the petitioner was 
actually arrested on August 1, 1971 
pursuant to a first. information report 
lodged by.the police. The police autho- 
rities, thus, having chosen to proceed 
against him :under the ordinary law of 
the land, petitioner ought to have been 
tried by the court of law rather than 
be detained under an extraordinary act 
such as the Maintenance of. Internal 
Security Act. The second was that the 
petitioner had nothing to. do with either 
of the two incidents. But even assum- 
ing that he had participated in them, 
neither of the two grounds pertained to 
public order, but related only to the 
probjem .of law and. order, and there- 
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fore, no detention order could have 
been validly passed :against him in res- 
pect of either of them. 


4, Having heard the arguments 
of both the counsel. we are of the view 
that neither of the two contentions can 
be sustained. 


5. It is well settled that the 
mere ‘fact that the police at first had, 
arrested the petitioner and initiated’ 
steps to prosecute him under the Code 
of Criminal Procedure and had even: 
lodged a first information report would 
be no bar against the District Magis- 
trate issuing an order under a preven- 
tive detention statute if at the. time 
of passing such an order he is satisfied 
that it was necessary to do .so 
on grounds permissible to him 
under the Act. Where, however, 
the concerned person is actually 
in jail custody at the time when 
an order of detention is passed 
against him and is not likely to be 
released for a fair-length of time, -it 
would be possible to contend that there 
could be no satisfaction onthe part of 
the detaining authority as to the like- 
lihood of such a person indulging -in 
activities which would jeopardise either 
the security of the State or the public 
order. But such is not the position ir 
the present case. The representation 
made by the petitioner to the State 
Government itself shows that he was 
arrested on August'1, 1971 in connec- 
tion with the incident narrated in the 
first ground of detention. He was, how- 
ever, enlarged on bail subject to the 
Condition that he would attend the 
police station, presumably on certain 
days. On November 22, 1971, when 
the impugned order was passed, the 
petitioner thus was no longer in jail 
custody, and therefore, the District 
Magistrate could have the satisfaction 
from the record before him that there 
was likelihood of his acting in a manner 
prejudicial to the maintenance of public 
order. The first contention thus has 
no substance. 


6. As. regards the second con- 
tention, the grounds of detention show} ` 
that.on July 30, 1971 not only was the 


‘Said Gopinath killed, but after stabb- 


ing him the petitioner and his associa- 
tes exploded bombs with the object of 
terrorising the people living on that 
locality, causing panic amongst ther 
and disrupting the normal life ofthe 
community living there. There can be 
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no manner of doubt that such an act 
pertained to the proklem of -public 


order and was not merely an infraction 
of law and order. The same must also 
be said with regard to the incident set 
out in the -second ground of detention. 
‘The murder of Ajahar Ali Khan was 
not an act committed out of any per- 
sonal animus’ against him or out of the 
usual motives under the influence of 
which such acts are crdinarily com- 
mitted. The counter-affidavit alleged 
that the petitioner and his associates 
belonged to what is called the Naxa- 
lite party. The second ground of de- 
tention alleged that the killing of 
Ajahar Ali Khan was committed with 
the object of promoting the political 
ideology of the petiticner and his as- 
sociates; in other words, for terrcris- 
ing those who did not subscribe to or 
were opposed to that ideology. Thus, 
the act in question was not: merely 
confined to a specific individual but 
was aimed at those who did not agree 
with the said ideology, and to create a 
feeling of terror and a feeling that any 
one or more of them could be the tar- 
get of an attack similar to that 
upon. the victim- named there. Such 
an attack :committed for the afore- 
Said motive and in the circums- 
tances there set out was bound to 
have an impact upon the normal life 
of the people living in that locality 
and cannot, therefore, properly be said 
to relate to.law and order only’ and 
not to public . order. Fae, A 


T. - These were zhe only conten- 
tions raised before us and since neither 
of them can be sustained, the petition 
fails and has to be dismissed. 


Petition dismissed. 
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= Assistant Collector of Central Ex- 
cise, ‘Calcutta, Appellant v. National 
Tobacco Co. of India Ltd. ` 
_ .. Civil Appeal No. 1101 of 1967, D/- 
9-8-1972, l 
_ (A) Central Excise Rules (1944), 
(as they stood before 1-8-1959),. Rr. 9, 
10 & 52—"“Levy” and “assessment” — 
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Distinction. (X-Ref: (i) Constitution of 
India, Art. 265; (ii) Words & Phrases— 
“Levy”; (iii) Words &. Phrases — 
‘Assessment’), a ae 


The.term “levy” is wider in its 
import than the term “assessment”. It 
may include both “imposition” of a tax 
as well as assessment, the term ‘imposi- 
tion’ is- generally used for the levy of 
a tax or duty by legislative provisions 
indicating the subject-matter of the 
tax and the rates at which it has to be 
taxed: The term “assessment’’, on the 
other hand, is generally used in this 
country for the actual procedure adopt- 
ed in fixing the liability to pay a tax 
on account of particular goods or pro- 
perty or whatever may -be the object 
of the tax in a particular case and de- 
termining its amount, (Para 20) 


(B) Central Excise Rules (1944) (as 
they stood before 1-8-1959), Rr. 9, 10 
& 52—Term “levy” does not extend to 
“collection”’—Article 265 of the Consti- 
tution makes a distinction between 
them. (X-Ref: (i) Constitution of India, 
Art. 265; (ii) Words & Phrases—Leévy). 
AIR 1971 SC 2039, Rel. on. . (Para 20) 


(C) Central Excise Rules (1944), (as 
they stood before 1-8-1959), Rr. 10, 
10-A, 10-B — Manufactured goods re- 
moved by. manufacturer on strength of 
“account current” kept under R. 9, Pro- 
viso 3 followed by ostensible settlement 


-of accounts by making debit entries — 


Adjustment was not “levy” or “assess- 
ment” and case fell beyond R. 10 — 
Power to ascertain deficiency in duty 
and complete an assessment can be im- 
plied in R. 10-A read with S. 4 of the 
Central Excises and Salt Act 1944. — 


Merely because the “account cur- 
rent”, kept under the third proviso to 
Rule’9, indicated that an accounting 
had taken place, it cannot be accepted 
that there was necessarily a legally 
valid or complete levy. The making’ of 
debit entries was only a mode of col- 
lection of the tax. Even if payment or 
actual collection of tax could be spo- 
ken of as a de facto “levy”, it was only 
provisional and not final. It could 
only be clothed or invested with vali- 
dity after carrying out the obligation 
to make an assessment to - justify it: 
Moreover, it is the process of assessment 
that really determines whether the 
levy is short or complete. It is not a 
factual or ‘presumed levy which could 
in a disputed case, prove: an “assess- 
ment’, This has to be done by proof 
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of the actual steps taken which consti- 
tute “assessment”. (Para a1) 


Undoubtedly, a mechanical adjust- 
ment and ostensible settlement of ac- 
counts, by making debit entries, was 
gone through. But this could not equate 
such an adjustment with assessment, a 
quasi-judicial process which involves 
due application of mind to the facts.. 

(Para 22) 

Rule 10 should be confined to cases 
where the demand is being made fora 
short levy caused wholly by one of the 
reasons given in that rule so that an 
assessment has to be reopened. In the 
instant case, there was neither a short 
levy nor that any of the grounds for 
short levy given in R. 10 really and 
-definitely existed. The case fell be- 
yond R. 10. (Paras 25, 26) 


Rule 10A indicates that there ara 
residuary powers of making a demand 
in special circumstances not foreseen 
by the framers of the Act or the rules. 
If the assessee disputes the correctness 
of the demand an assessment becomes 
necessary to protect the interests of 
the assessee. A case like the one under 
consideration falls more properly 
within the residuary class of unfore- 
seen cases. From the provisions of 
Section 4 of the Act read with R. 10A, 
an implied power to carry out or com- 
‘plete an assessment, not specifically 
orovided for by the rules, can be in- 
ferred. AIR 1967 Cal 269, Reversed. 

(Para 31) 

(D) Interpretation of Statutes — 

Doctrine of implied powers. 


It is well established rule of con- 
struction that a power to do something 
_ essential for the proper and effectual 
‘Derformance of the work which the 
statute has in contemplation may be 
-mplied. 

(E) Interpretation of Statutes — 
Law laying down mode for perfor- 
mance of duty—Performance of duty 
in any other mode. 


The rule of construction that, where 
a mode of performing a duty is - laid 
down by law it must be performed in 
shat mode or not at all, is sukservient 
zo the basic principle that Courts must 
endeavour to ascertain the legislative 
intent and purpose, and then adopt a 
cule of construction which effectuates 
~ather than.one that may defeat these. 
Moreover, the rule of prohibition bv 
necessary implication could be applied 
only.where specified procedure is: laid 


' (Para 30) - 
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down for the performance of a duty.. 
| . (Para 31) 

(F) Constitution of India, Art. 226— 
New plea—Writs of prohibition sought 
by company assessee challenging. vali- 
dity of notice under R. 10, Central Ex- 
cise Rules, on the ground that notice 
was issued without jurisdiction — New 
argument that notice fell under R.10-A . 
—Refusal to permit such argument 
held erroneous. (X-Ref: Central Excise 
Rules, Rr. 10 & 10A). 


The Company : (assessee). having 
come to Court for a writ of prohibi- 
tion on the ground 'that the impugned 
notice was issued without jurisdiction 
had necessarily. to establish the case, 
which it set up, in its Writ Petition, 
that the notice was’ not authorised by 
the rules including Rule 10-A. . 
(Para 11) 

Further, the question whether the - 
Collector did or did not have the power’ 
fo issue the impugned notice under or 
with the aid of Rule 10-A was a ques- 
tion of law and of jurisdiction, going 
to the root of the case, which could be 
decided without taking further evi- 
dence. Indeed, as the burden was upon 
the petitioning Company to show that 


‘the impugned notice was issued with- 


out jurisdiction, a finding that the 
notice did not fall even within' R. 10-A 
was necessary. before a Writ of Prohi- 
bition could issue at all. (Para 11) 
Cases Referred:. Chronological Paras 
AIR 1971 SC 2039=(1971) 1 Civ 

Ap. J 299, N. B. Sanjana v. The 

Elphinstone Spg. and Wvg. Mills 

Co. Ltd. | . 20, 24, 29 
AIR 1962 SC 1006= (1962) Suppl . 

2 SCR 1, Chhotabhai Jethabhai 

& Co, v. Union of India 24 
AIR 1961 SC 552=1961 (3) SCR 

(7, K. T. M. Nair v. State of 

Kerala 16 
AIR 1952 Nag 139=ILR (1952) 

Nag 156, Chhotebhai Jethabhai 

and Co. v. Union of India 24 
(1888) 21 QBD 52=57 LJ QB 439, 

Colquhoun v. Brooks - $31 

M/s. G. L. Sanghi, B. D. Sharma 

and S. P. Nayar, Advocates, for Ap- 
pellant; Mr. A. K. Sen, Sr. Advocate 
(M/s. B. P. Maheshwari and Shambhu- 
nath _Chunder, Advocates with. him), 
for Respondent. 


The Judgment of the Court was 
delivered by i 

BEG, J.:— The National Tobacco 
Co. of India Limitėd (hereinafter 
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referred to as “the Company’), the 
Respondent. in the appeal before us, 


manufactures Cigarettes, at its Factory | 


in Agrapara, upon which Excise duty 
is levied by the appellant, the Assis- 
tant Collector of Central Excise, Cal- 
cutta Division . (hereinafter, referred to 
-as “the Collector”). The rates at which 
the Excise duty was imposed upon the 
cigarettes of the Company under the 
provisions of the Central Excises and 
Salt Act of 1944 (herainafter referred 
to as “the Act”) were varied, from time 


to time, by the provisions of Finance | 


Acts of 1951 and 19535 and the Addi- 
tional Duties. of Excise (Goods of Spe- 
cial Importance) Act of 1957. The 
Collector maintained an office at the 
factory itself for the levy and collection 
of tax. The Company was required to 
furnish quarterly consolidated - price- 
lists which used to ke accepted for 
Purposes of enabling the Company to 
clear its goods, but, according to the 
Collector, these used to be verified 
afterwards by obtaining evidence of 
actual sales-in the market before issu- 
ing final certificates that the duty had 
been fully paid up. The particulars of 
` the cigarettes to be cleared were fur- 


nished by the Comvany on forms — 
known as A.R.J. forms: required by - 


R. 9 of the Central Excise Rules. For 
facilitating collection cf duty, the Com- 
pany maintained a larze sum of money 
in a current account with the Central 
‘Excise authorities who used to debit 
in this account the duty leviable on 
each stock of cigarettes allowed to be 
removed. This current account, known 
as “personal ledger account”, was main- 
tained under the third proviso to R. 9 
which lays down: : 


9 (1) "xx" xx 


Provided also that the Collector 
may, if he thinks fit, instead of 
requiring payment of duty in res- 
pect of -each separate consignment 
of goods:’ removed from the’ place 
or premises specified -in this- þe- 
half, or :from.a stor2-room or ware- 
house duly approved, appointed or 
licensed by him keep with any person 
dealing in such goods an account-cur- 
rent of the duties payable thereon and 
such account shall be settled at inter- 
vals not exceeding one month and the 
account-holder shall periodically make 
deposit therein sufficient in the opin- 
ion of the Collector to cover the duty 
due on the goods intended to be re- 
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used by the Company, 
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moved from the place of production, 
curing, manufacture or storage”. 


2. It appears that the company 
used to furnish its quarterly price-lists 
to -the Collector on forms containing ` 
nine columns including one to show 
the "distributors’ selling price”. Until 
July 1957, so long as this form was 
no difficulty 
seems to have been experienced in 
checking the prices. But, after this 
column was dropped from the new 
form of six columns, the excise autho- 
rities seem to have encountered some 
difficulty in valuing the cigarettes for 


levying excise duty. They, therefore, 


changed the basis of assessment itself 
from: “the Distributors’ Selling Price” 
to “the wholesale cash selling price at 
which .stockists or: agents are selling 
the same to an independent buyer in 
the open market”. They held the view 
that ‘such a change could be made hav- 
ing regard to the provisions of-S. 4 of 
the Act. The Deputy Superintendent 
of Central Excise informed the Com- 
pany of this change of basis on 5-11- 
1958 by a letter which also asked the 
Company to furnish its price lists im- 
mediately “for determining the correct 
assessable value” of its cigarettes. On 
7th November, 1958, the Deputy Supe- 
rintendent served a-notice upon the 
Company demanding payment of a sum 
of'Rs. 1,67,072.40 as basic Central Ex- 
cise duty and Rs. 74,574.85 as additional 
Central Excise duty on account of 
short levy for a certain brand of ciga- 
rettes cleared from the Company’s fac- 
tory from 10th August, 1958, to 5th 
November, 1958. On 12-11-1958, the 
Deputy Superintendent sent another 
notice demanding payment of a sum of 
Rs. 6,16,467.49 as basic Central Excise 
duty and Rs. 2,10,492.15 as additional 
Central Excise duty for short levy in 
respect of some brands of cigarettes 
cleared from the factory between 1-11- 
1957 to 9-8-1958. On 13-11-1959, the 
Deputy -Superintendent sent a third 
notice to the Company under R. 10-A 
of the Central Excise Rules 1944, de- 
manding payment of -Rs. 40,726.48 as 
basic Central Excise duty and Rupees 
16,958.50 as additional duty for short 
levy in respect of various brands. 

3. The Company applied to the 
Calcutta High Court under Article 226 
of the Constitution against the three 
notices mentioned above, one of which 
specifically under Rule 10-A and the 
other two under Rule 10 of the Cen- 
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tral Excise Rules. A learned- Single 
Judge of that Court quashed the noti- 
ces. by his order of 15-2-1960 on the 
fround that the Company had not been 
given any opportunity of being heard 
so’ as to be able to meet the material 
collected behind its back which form- 
ed the basis of the demands under the 
aforesaid three notices. 
request of both sides, the High Court 
did not decide the question whether 
notices of demand were time barred. 
But, the learned: Judge said: 

- “Nothing in this order will prevent 
the respondent from proceeding to take 
any step that may be necessary for 
such assessment or for, the realisation 
of-the revenue in accordance- with the 
ue 


4. ~ The learned Judge had also 
held that neither the basis adopted by 
the company nor that put forward by 
the Collector was correct, The learned 
~udge pointed out the correct basis 
which was considered by him to be in 
consonance with the provisions of 
Section 4, sub-s. (a) of the Act. He 
indicated the various factors required 
by Section 4 of the Act which had to 
be taken into account and held: 

“The determination as to whether 


a wholesale market exists at the site - 


of the factory or the premises of manu- 
facture or production etc. or which is 
the nearest ‘wholesale market, or the 
price at which the goods or goods of 
like kind and quality are capable of be- 
ing sold must necessarily be a compli- 
cated question and must be determin- 
ed carefully upon evidence and not 
erbitrarily. Such determination cannot 
wholly be made ex parte, that is to 
say, behind the back of the assessee. A 
satisfactory determination can only be 
made by giving all- information to the 
assessee and after giving the assessee 
an opportunity of establishing his own 
point of view, or checking and/or chal- 
lenging any material or evidence upcn 
which -the Excise Authorities wish to 
depend”’.-- 


= Ds As no ee was -filed ky 
either side against this decision, it be- 
came final and binding between parties 
before us so that the question whether 
the High Court has correctly interpre-- 
ed Section 4 of the Act in determin- 
ing the basis on which the excise duty 
lsviable could be assessed is not under 
consideration here. ý 
l When the case went back to 
the Collector, he issued a fresh notice 


On a joint. 
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on 24-4-1960. As the validity of ‘this 
notice is the real question now in issue 


-in the appeal before us, it may be re- 


produced in toto here. It runs as fol- 
lows: | a 
Registered A/D. 

“GOVERNMENT OF INDIA 


Collectorate of Central Excise 
Office of the Assistant Collector of 
Central Excise, 


Calcutta I Division (5, Clive 
Row), Calcutta. 
NOTICE 


C. No. VI (b)14/3/58/3886 


Dated 21st April, 1960. 
To | 


Ltd., 


Agarpara, 
24 Parganas. I 


In connection with the assessment 
of Central Excise duties for the periods: 

I. from lst October, 1957 to 5th 
November, 1958 in respect of 
316,885,000 of ‘No. Ten” brand Ciga- 
rettes. 

II. from 1st Tanwaed. 1958 to 28th 
January, 1958 in respect of 6,600,000 
of “D.L.T. Mag” Cigarettes. 

. HI. from ist January, 1958 to 5th 
February, 1958 in respect of 9594, 000 
of “May Pole” cigarettes. 
= IV. from lst January, 1958 to 7th 
February, 1958 in respect of 3143,500 
“Carltons Gold Seal” Cigarettes. . 

_ V. from ist January 1958 to 31st 
January, 1958 in respect of 1471, 250 of 
“John Peel” cigarettes. 

VI. from Ist January, 1958 to 16th 
January, 1958 in respect of 8200,000 of 
“Light House” Cigarettes, 

VII. from 1st January, 1958 to 16th 


M/s. National Tobacco Co. (India) 


January, 1958 in respect of 9070, 000 of 


“Gold Link” Cigarettes.: 
Please note thatasumof Rs. 10,05,133. 
20 np. (Rupees 10 lacs five thousand. one 
hundred thirty three and twenty-five 
naya paise only) as basic Central Ex- 
cise -duty and a total sum of Rupees 
0,43,208.25 np. (Rupees three lacs forty- 
three thousand two hundred eight and 
twenty-five naya paise only) as’ addi- 
tional duty had been provisionally de- 
bited in your account on the basis of 
the price lists supplied to us by you for 
the quarters. 

(i) beginning October, : 
17th October, 1957. 
(ii) beginning January, 1958 dated 


1957 dated 


nil 


1972 


- _-(iii)- beginning April, 1958 dated 
14th April, 1958, 
(iv) beginning July, 1958 dated 
14-7-1958, and 
T (v) beginning October, 1958, dated 
nil. = 3 
2, We now propose to complete 
the assessments for the said periods 
from the evidence in our possession 
from which it appears: 

(i) that there is no wholesale mar- 
ket for the goods covered by your 
price lists in or hear tne factory or the 
place of manufacture and that the 
nearest wholesale mazket for the sale 
is the Calcutta market. 

(ii) the wholesale cash price of the 
articles in question at the time of sale 
and/or removal of the goods at the 
Calcutta market at which goods of like 
kind or quality are sold or are: capable 
of-being sold have been ascertained by 
us ‘and the evidence at our disposal re- 
_veals that the prices quoted by you in 
your price-lists are not correct. 


3. The prices arë as per chart an- 
nexed hereto which has been prepared 
on the basis of available evidence in 
terms of section 4 (a) of the Central 
Excises and Salt Act, 1344. The vouchers 
mentioned in the chart are available 
for your inspection et any time next 
week during office hours. After obtain- 
ing inspection of the vouchers please 
attend at our office at 5 Clive Row, 
Calcutta on 2nd May 1960 at 10.30 a.m. 
for the purpose of discussing the points 
mentioned above. 


. 4, We are prepared to give you a 
personal hearing with regard to all the 
points indicated above. If you have 
any evidence in support of your con- 
tention you are at liberty to produce 
the same at the time of hearing. There- 
after please note that we propose to 
make the final assessment in accord- 
ance with law. 
Sd/- (M. D. Mukherjee) 
. Assistant Collector of Central Ex- 


, l cise, 

. Calcutta I D:vision, Calcutta”. 
Te The Company challenged the 
-validity of this notice by means of a 
second petition for Writs of Prohibition 
and Mandamus against the Collector on 
the. ground that the notice was ‘barred 
by time and was issted without juris- 
diction so that no proceedings founded 
on it could be taken. It was prayed 
that the: Collector may be ordered. to 
cancel the notice. The petition was al- 
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Dut 


‘of; or 
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lowed by a learned Single Judge. of 
the Calcutta High Court on 3-1-1964 
on the ground that such a notice was 
barred by the provisions of Rule 10 
of the Central Excise Rules because the 
notice was held to be fully covered by 
Rule 10 and by no other rule. A Divi- 
sion Bench of the High Court confirm- 
ed this view on 8-9-1966 and dismissed 
the Collector’s appeal. The case having 
been certified, under ` Article 133 (a), 
(b), and (c), for an appeal to this Court, 
this question is before us now. 

8. The learned Single Judge as 
well as the Division Bench of the Calcu- 


- tta High Court said that there was not 


enough material on record to conclude 
that there was any “provisional assess- 
ment” under Rule 10-B (deleted on 1-8- 
1959 and substituted by Rule 9-B) 
which laid down: 

“10B Provisional Assessment of 


y: l 
(1) Notwithstanding anything con- 
tained in these rules — 

(a) Where the owner .of any excis- 
able goods: makes and subscribed a 
declaration: before the proper Officer 
to the effect that he is unable for want 
of full information to state precisely 
the real value or description of such 
goods in the proper Form: or 

(b) Where the owner of any goods 
has furnished full information in 
regard to the real value or description 
of the goods, but the proper Officer 
requires further proof in respect there- 


(c) Where the proper Officer deems 
it expedient to subject any excisable 
goods to any chemical or other test, 
the proper Officer may direct that the 
duty.leviable on such goods may. pend- 


ing the production of such information 


or proof or pending the completion of 
any: such dest, be assessed provisional- 
ly. ` 

(2) When the owner of any goods 
in respect of which the duty has been 
assessed provisionally under sub-rule 


(1) has paid such duty, the proper Offi- 
cer may make an order allowing the 


goods to be cleared for home con- 
sumption or for exportation, as the 
case. may be and stich order shall be 
sufficient authority for the removal of 
the goods by the owner: oe 
.. Provided that before making any 
such order the proper officer shall 
require the owner to furnish a bond in 
the proper form binding the owner to 
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pay the differential duty when the final 
assessment is made. `- 

(3) When the duty leviable on such 
goods is assessed finally in accordance 
with the provisions of these rules, the 
duty provisionally: assessed - shall be 
adjusted against the duty finally asses- 
sed, and if the duty provisionally as- 
sessed, falls short of, or is in excess of, 
he duty finally assessed, the owner of 
zhe goods: shall pay-the deficiency or 
3e S to a refund, as the case may 
3e” - : f 


9. We order directing provi- 
sional - aSsessment, contemplated: by 
‘Rule 10-B, ‘(applicable at the relevant 
zime) has been. placed before us. Nor 
was the Company asked by the Col- 
‘lector to furnish a bond to: pay up the 
difference after making a final asséss- 
ment as was required undér Rule 10-B. 
It was, however, contended for the Col- 
-ector that the execution of a bond, for 
the satisfaction .of the Collector, could 
be dispensed with in a case where. the 
(Company kept a large sum of money 
in deposit in the “personal ledger ac- 
count” to guarantee its ability te meet 
Its liabilities. It was also pointed out 
that the learned Single Judge as well 
as the Division Bench had found . that 
the practice of provisionally approving 
the price-lists supplied by ‘the Com- 
pany, pending acceptance of their cor- 
rectness after due verification, had 
been established as a matter of fact. It 
was submitted that this was substan- 
tially a “provisional assessment” cover- 
‘ed by Rule 10-B, although it-may not 
conform to the technical procedural 
requirements of such an -assessment. 

- 10. Even if the making of debit 
-entries could, on the facts of the case, 
be held-to be merely provisional -we 
‘think that what took place. could not 
-be held to be a “provisional assessment” 
within the provisions of Rule 10-B 
which contemplated the making of an 
order directing such an “assessment” 
after applying the mind to the need for 
it. 


11. Before proceeding further 
we will deal with the ‘question whether 
the Division Bench correctly refused 
to permit an argument that the im- 
‘pugned notice of 24-4-1960 fell under 
Rule 10-A. The ground ‘given for this 
refusal was that such a case was nei- 
ther taken before the learned Single 
Judge nor could be found in the-grounds 
cf’ appeal despite the fact that the ap- 
pellapt had ` ample opportunity ` of 


A-LR 
amending its memorandum of appeal. 


The appellant has, however, relied ‘on 
a previous intimation given to the 
counsel for the respondent that such 
a contention would be’ advanced at the 
hearing of the appeal and also on an 
application ‘dated: 21-3-1966 praying for 
permission to add; the alternative 

ground that the impugned notice: fell 
under Rule 10-A, : .We think that this 
refusal was erroneous for several rea- 
sons. Firstly, the Company having, 
come to Court for ‘a Writ of Prohibi- 
tion on the: ground that the impugned 
notice ‘was issued without jurisdiction 
had necessarily to establish the’ case, 
which it ‘set up in paragraph 25 ‘of its 
Writ Petition, that the notice was not 
authorised by >the ` rules including 
Rule 10-A..As the notice of 21-4-1960 
was followed on 4-5=1960 by a correc- 


tion by.another notice of certain state- 


ments both the notices were assailed in 
paragraph. 25 Gi) in the following 
words: 


“The penance has mala fide and. 


‘without jurisdiction issued the said im- 


pugned notices pretending. to falsely 
state that the aggregate sum- therein 
mentioned has been: provisionally de- 
bited in your petitioner’ S account: and 
pretending to intimate to your peti- 
tioner that the: respondent proposed ‘to 
complete the. assessment, ‘and thereby, 
he is seeking, tinder the guise of com- 
pleting an alleged assessment which had 
already been completed and -duty in 
respect whereof had already been paid, 
to do indirectly what he could not do 
directly inasmuch as Rule 10A of the 


said Rules has no application to the 


facts of the case and inasmuch as re- 
covery of any duty which might have 
been short levied under Rule 10 of the 
Rules is barred by. limitation.” 

This assertion was. met by. a. categori- 
cal denial by the Collector in para- 
graph 26 (ii) of the ‘Collector’s affida- 
vit in reply where it was stated that 
it was denied “that Rule 10-A of the 
said Rules had no application to the 
facts of the case as alleged or that the 
recovery -of any duty which had been 
short levied was barred by limitation. 
under Rule 10 of-the said Rules as al- 
leged or at all”. Thus the applicability 


of Rule: 10-A was very much in issue. 


secondly, we find, from the Judgment 
of the learned Single Judge that, asthe 


‘burden lay upon the -petitioning Com- 


pany to demonstrate; for obtaining a 


-Writ of Prohibition, that the impugned 
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notice was not authorised by any rule; 
its‘counsel had contended, inter alia, 
that: the notice did not fall under 
Rule 10-A. The question was thus con- 
sidered by the learned Single: Judge. 
Thirdly, the question whether the Col- 
lector did or did-not have the power to 
issue: the impugned notice under’ or 
with the aid of Rule 10-A was a ques- 
tion of law ‘and: of jurisdiction, going 
to the root of the case, which could be 
decided -' without taking further evi- 
dence. Indeed, as the burden was upon 
the petitioning Company to show that 
the impugned notice was issued with- 
out jurisdiction, a finding that thé 
notice’ did not fall even within R. 10-A 
was necessary before a Writ of Prohi- 
bition could issue at all. We think that 
the Division Bench ought to have per- 
mitted.-the question td be argued sub- 
ject to giving due opportunity to the 
petitioning Company.to meet it on such 
terms as the Court thought fit, even if 
the point was not ‘taken in the grounds 
of appeal.. Therefore, we will consider 
this question also, 


' 12. Rule 10 of ave Central Ex- 
cise Rules, ran as follows: 


"10. Recovery of duties or charges 
short-levied, or - erroneously refund- 
ed—When duties or charges have been 
short-levied, through inadvertence, 
error, collusion or misconstruction on 


the. part of an officer, or through mis- . 


statement as to the quantity, descrip- 
tion or value of such goods on the part 
-of the owner, or when any such duty 
or charge, after havirg been levied, has 
been owing. to. any such cause, errone- 
ously refunded, the person chargeable 
with the duty. or charge, so short-levi- 
ed, or to; whom suck: :refund has been 
erroneously made, shall pay the defici- 
ency or pay the amount -paid to him 
in excess, as the case may be, on writ- 
ten demand by the proper officer being 
- made within three months from -the 
-date on which the duty or charge was 


‘paid or adjusted in the owners account-. 
current, if any, or from the date of 


making the refund”, 


13. Rule 10-A reads as follows: 


-" “10-A. Residuary powers for ` re- 
covery of sums due to: Government.— 
Where these Rules do not make any 
specific provision for the collection of 
any duty, or of any deficiency in duty 
if the duty has for ‘any: reason been 
short levied, or -of. any other. sum. of 
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any kind: payable to the Central Gov- 
ernment under the Act or these Rules, 
such duty; -deficiency in duty or sum 
shall; on a written demand made. by 
the proper officer, be paid to such per-. 
son and at such time and place. as the 
proper officer may specify.” 


14. The two rules set out above 
occur in Chapter III of the Central 
Excise Rules 1944 headed “Levy and 
Refund of, and Exemption from 
Duty”. Rule 7 merely provides that the 
duty leviable on the goods will be paid 
at such time and place and to such per- 
son as may be required by the rules. 
R.-8 deals with power to authorise ex- 
ceptions in special cases. Rule 9 (1) pro- 
vides for thetime and manner of pay- 
ment of duty. This rule indicates that 
ordinarily the duty leyiable must be 
paid before excisable goods are removed 
from the place where they are manu- 
factured or stocked, and. only after 
obtaining the permission of the officer 
concerned. The third proviso to R. 9 
has already been set out above. Rule 9 
(2) provides. for the recovery of duty 
and imposition of penalty in cases 
where Rule 9 sub. r. (1) is violated. 
Rule 9A specifies the date with refer- 
ence to which the duty payable is to 
be determined. We are not concerned 
here with Rules 11 to 14 dealing with 
refunds, rebates, exports under bonds 
and certain’ penalties for breaches of 
Rules. : 


15. Rules 52 and 52-A, found in 
Chapter V, dealing with a number of 
matters relating to “Manufactured 
Goods”, may also be cited here: 


“52, Clearance on payment of duty 
= When the manufacturer desires to 
remove goods on payment of duty, 
place or a premises 
specified under R. 9 or from a storeroom 
or other place- of storage approved 
by the Collector’under Rule 47, he 
shall make application in triplicate 
(unless otherwise by rule or order 
required) to the proper officer in the 
proper Form and shall deliver it to the 
Officer at least twelve hours (or’ such 
other period as may be elsewhere 
prescribed or as the Collector may in 
any particular case require or allow) 
before it is intended to remove the 
goods: The officer shall, thereupon, 
assess the amount of duty due on the 
goods and on production of evidence 
that this sum has been paid into the 
Treasury.or paid to the account of the 
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Collector in the Reserve Bank of India 
or the State Bank of India, or has been 
despatched to the Treasury by money- 
oe shall allow the goods to be clear- 
E€ LA 


“52A. Goods to be delivered on a 
Gatepass — (1) No excisable goods 
shall be delivered from a factory ex- 
cept under a gatepass in the’ proper 
form or in such other form as the Col- 
ləctor may in any particular case or 
class of cases prescribe signed by the 
cwner of the factory and countersigned 
ky the proper officer”. 


16. It will be noticed that in 
Chapter III, the term “assessment” was 
used only in the former rule 10-B, cor- 
responding to the present Rule 9-B, 
while dealing with provisional assess- 
ment of duty, But, Rule 52 shows that 
an “assessment” is obligatory before 
every removal of manufactured goods. 
The rules, however, neither specify the 
kind of notice which should precede 
assessment nor lay down the need to 
tass an assessment order. All we can 
say: is that rules of natural justice have 
to be observed for, as was held by this 
Court in K. T. M. Nair v. State of Ker- 
ala, 1961 (3) SCR 77 at p. 94=(AIR 
1961 SC 552) “the assessment of a tax 
On person or property is at least of a 
quasi-judicial character”. i 


17. Section 4 of the Act lays 
dəwn what would determine the value 
ot excisable goods. But, the Act itself 
des not specify a procedure for assess- 
ment presumably because this was 
meant to be provided for by the rules. 
section 37 (1) of the Act lays down that 
““he Central Government may make 
rules to carry into effect the purposes 
o= this Act”. Section 37, sub. s. (2), par- 
ticularises ‘without prejudice to the 
generality of the foregoing power” 
that “such rules may provide for the 
assessment and collection of duties of 


excise, the authorities by whom func-. 


tions under this Act are to be discharg- 
ed, the issue of notice requiring pay- 
ment, the manner in which the duty 
shall be payable, and the recovery of 
duty not paid”. It is clear from Sec- 
tion 37 that “assessment and collection 
of duties of excise” is part of the pur- 
poses of the Act, and Section 4, dealing 
with the determination of value for the 
purposes of the duty, also seems to us 
tc imply the existence of a quasi-judi- 
cial power to assess the duty payable 
ir cases-of dispute. “Collection”, seems 
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to be a term used for a stage subse- 
quent to '*assessment”. In a case where 
the basis of a proposed assessment is. 
disputed or where contested questions 
of fact arise, a quasi-judicial procedure ` 
has to be adopted so as to correctly 
assess the tax payable. Rule 52 cer- 
tainly makes an "assessment? obliga- 
tory before removal of goods unless the 
procedure for a "provisional assess- 
ment” under Rule 10-B (now R. 9-B) 
is adopted. But. if no quasi-judicial 
proceeding, which could be described 
as an “assessment” either under R. 52 or 
“provisional assessment” under R. 10-5 
(now Rule 9-B) takes place at the pro- 
per time and in accordance with the 
rules, is the Collector debarred com- 
pletely afterwards from assessing or 
completing assessment of duty payable? 
That seems to us to be the real ques- 
tion to be decided here. 


18. One of the arguments on 
behalf of the Collector was that no 
“assessment”, for the purpose of deter- 
mining the value of excisable goods, 
having taken place in the case before 
us, there could be no “levy” in the eye 
of law. It was urged that, even if there 
was no “provisional assessment’, as 
contemplated by Rule 10-B, whatever 
took place could, at the most, be cha- 
racterised as an “incomplete assess- 
ment’, which the Collector could pro- 
ceed to complete even after the remo- 
val of the goods. It was contended that 
such a case would be outside the pur- 
view of Rule 10 as it was not deter- 
mined whether there actually was a 
short levy. Hence, it was submitted, 
there was no question of a proceeding 
barred by the limitation prescribed for 
making a demand for a short levy in 
certain specified circumstances. The 
Division Bench, while repelling this 
contention, held: 


“In the present case, it appears 
that the procedure adopted was that 
the respondents issued a price list quar- 
terly. In that price list, they gave their 
own estimate as to the value of the 
goods. For the time being, the excise 
authorities accepted the value so given, 
and gave a provisional certificate to 
that effect, intending to check the mar- 
ket value and then finally determine 
the value later on. The procedure- for 


‘issuing price list of approving the same 


provisionally and accepting payment 
therefore according to the estimate of 
the manufacturer, is a procedure which 
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is not to be found either in the Act or 
the Rules”. 


— 19. It may be sacteed that 
this finding, that the procedure of a 
provisional acceptance of the Com- 
pany’s estimates was adopted, seems 
inconsistent with another finding that 
what took place was a final adjust- 
ment.of accounts within the purview 
of the 3rd proviso to Rule-9, set out 
above, constituting a “levy” according 
to law. The Division Bench appears to 
have regarded this procedure of` an 
almost mechanical levy as equivalent 
to a complete assessment followed by 
the payment of the tax which ‘consti- 
tuted a valid “levy”. Hence, if con- 
cluded that, there be:ng a legally re- 
cognised levy, the only procedure open 
to the Collector for questioning its cor- 
rectness was one contemplated by R. 10 
so that a demand for a short levy had 
to be made within 3 months of the 
final “settlement of eccounts” as pro- 
vided specifically by Rule 10. The 
Division Bench considered this proce- 
dure to be an alternazive to an assess- 
ment under Rule 52 at the proper time 
and also to a provisional assessment in 
accordance with the procedure laid 
down in Rule.10-B. But, to regard the 
procedure under Rule 10 as an alterna- 
tive to an assessment would be to over- 
look that.it presupposes an assessment 
which could be reopened on specified 
grounds only within she period given 
there. . 

‘20. The term levy” appears to us 
to be wider in its import than the term 
“assessment”. It may include both 
“imposition” of a tax as well as assess- 
ment. The term “imposition” is gene- 
rally used for the levy of a tax or duty 
by legislative provisions indicating the 
subject matter of the tax and the rates 
at which it has to- be taxed. The term 
“assessment”, on.the other hand, is 
generally used in this country for the 
actual procedure. adonted in fixing the 
liability to pay.a tax on account of 
particular goods or property or what- 
ever may be the ob-ect of the tax in 
a particular case anc determining its 
amount. The Division Bench appeared 
to equate “levy” witn an "assessment? 
as well as with the collection of a tax 
‘when it-held that “when the payment 
of tax is enforced, there is a levy”. We 
think that, although the connotation of 
the term “levy” seems wider than that 


of “assessment”, which it includes, yet, . 


‘it does not seem to us to extend to ‘‘col- 
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lection”. Article 265 of the Constitu- 
tion makes a distinction between “levy” 
and “collection”. We also find that in 
N. R. Sanjana v. The Elphinstone Spg. 
& Wvg. Mills Co. Ltd., AIR 1971 SC 
2039 at p. 2045 this Court made a dis- 
tinction between “levy” and ‘“collec- 
tion” as used in the Act and the Rules 
before us. It said there with reference 
to Rule 10: 


“We are not inclined to accept the 
contention of Dr. Syed Mohammad 
that the expression ‘levy’ in R. 10 means 
actual collection of some amount. The 
charging provision Section 3 (1) speci- 
fically Says. ‘There shall be levied and 
collected in such a manner as may be 
prescribed the duty of excise...... ’ It is 
to be noted that sub-section (i) uses 
both the expressions "levied and col- 
lected” and that clearly shows that the 
expression ‘levy’ has not been used in 
the Act or the Rules as meaning actual 
collection”. 


21. We are, therefore, unable 
to accept the view that merely because 
the “account current’, kept under the 
third proviso (erroneously mentioned 
as second proviso by the Division 
Bench) to Rule 9, indicated that an ac- 
counting had taken place, there was 
necessarily a legally valid or complete 
levy. The making of debit entries was 
only a mode of collection of the tax. 
Even if payment or actual collection 
of tax could be spoken of as a de facto 
“levy” it was only provisional and not 
final. It could only be clothed or in- 
vested with validity after carrying out 
the obligation to make an assessment 
to justify it. Moreover, it is the pro- 
cess oi assessment that really deter- 
mines whether the levy is short or 
complete. It is not a factual or pre- 


sumed levy which could, in a disputed 


case, prove an “assessment”. This has 
to be done by proof of the actual steps 
taken which constitute “assessment”. 


«22. Undoubtedly, a mechanical 
adjustment and ostensible settlement 
of accounts, by making debit entries, 
was gone through in the case before 
us. But, we' could not equate such an 
adjustment with an assessment, a 
quasi-judicial process which involves 
due application of mind to the facts as 
well as to the requirements of law, un- 
less we were bound by law to give ‘such 
an- unusual interpretation to the term 
‘“fassessment’’. Here, we do not find any 
such definition of assessment or any 
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compelling reason to hold that what 
could at most be a mechanical provi- 
sional collection, which would become 
a “levy” in the eye of law only after 
en ‘assessment’, was itself a levy or 
En assessment. A . 


23. 
side by side, do raise difficulties of in- 
t=rpretation. Rule 10 seems to be'so 
widely worded as to cover any “inad- 
vertence, error, collusion or mis-con- 
struction on the part of an officer”, as 
well as any “mis-statement as to tke 
cuantity, description or value of such 
goods on the part of the owner”? as 
causes of short levy. Rule 10-A would 
appear to cover any “deficiency in duty 
1f the dutv has for any reason been 
Short levied”, except that it would ke 
cutside the purview of Rule 10A if its 
collection is expressly provided for by 
any Rule. Both the rules, as they 
stood at the relevant time, dealt- with 
collection and not with assessment. 
They have to be harmonised. In N. R. 
Sanjana’s case (supra): this Court har- 
monised them by indicating that R. 104, 
which was residuary in character. 
would be inapplicable if a case fell 
within a specified category ` of cases 
mentioned in Rule 10. 


24. It was pointed out in San- 
jana’s case, AIR 1971 SC 2039 (Supra) 
taat the reason for the addition of the 
rew Rule 10A was a decision of the 
Nagpur High Court in Chhotabhai Jet- 
kabhai and Co. v. Union of India, AIR 
1952 Nag 139 so that a fresh demand 
may be made on a basis altered by law. 
The Excise authorities had then made 
a fresh demand, under the provisions 
of Rule 10-A, after the addition of that 
Eule, the validity of which challenged 
but upheld by a Full Bench of the 
High Court of Nagpur. This Court, in 
Chhotabhai Jethabhai Patel & Co. v. 
Union of India, (1962) Supp 2 SCR 1 = 
(AIR 1962 SC 1006) also rejected the 
assessee’s claim that Rule 10-A was in- 
applicable after pointing out that the 
new rule had been specifically. design- 
el “for the enforcement ofthe demand 
like the one arising in the circumst- 
ances of the case”. 


25. We think that Rule -1) 
snould be confined to cases where th2 
demand is being made for a short levy 
caused wholly by. one of the reasons 
given in that rule so that an assessment 
has tobe reopened. The findings given 
by the Calcutta High Court do not show 


Rules 10 and 10A, placed ‘ 


does not purport to be 


that, in the case before us, there was; 
elther a short levy or that one of the 
grounds for a short levy givén in R. 10 
really and definitely existed. No doubt 
the Division Bench gave a reason for 
the way in which the claims became 
time barred, in the following words: 


“It is quite possible, that the Ex- 
cise authorities, in an attempt to help 
the appellants by facilitating the move- 
ments of goods, inadvertently allowed 


the claims to be barred by limitation. 


That, however, is not a matter which 
can affect the question of limitation. 
The bar cf limitation has been imposed 
by Statute. The morality of the case or 
the conduct of the parties is therefore 
irrelevant unless the law provides that 
the court on that ground can afford 
relief.” : 


26. This finding was presuma- 
bly given to show that the impugned 
notice fell within the purview of R. 10 
because the demand was due to a short 
levy caused by “inadvertence” of the 
officer concerned. It will be noticed 
that the Division Bench did not go be- 
yond finding a “possibility” of such 
inadvertence. This is not a finding that 
it was definitely due to it. No 
finding which could clearly relate the 
case to any cause for short levy 
found in Rule 10 was given, More- 
over, we find that there was no case 
taken up by the Company in its peti- 
tion before the High Court that any 
short levy ‘resulted for an inadvertence 
of the officer concerned in the process 
cf assessment. The case set up was that 
of a levy after a completed assessment. 
in accordance with law, which could 
not, according to the Company, be 
reopened. If, therefore, as we find 
from the conclusions recorded by the 
High Court itself, what took place was 
not an “assessment” at all in the eye 
of law, which could not be reopened 


outside the provisions of Rule 10; we 


think that the case will fall beyond 
Rule 10 as it stood at the relevant time. 

27. The notice set out above 
issued under 
any particular rule probably because 
the Collector, in the circumstances oi 
the case, was not certain about the 
rule under which the notice could fall. 
But, as was pointed out by this Court 
in Sanjana’s case (supra), -the failure 
to specify the provision under which a 
notice is sent would: not invalidate it 
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if the power to issue such a 1 notice was 
there. 


= 28. = The ‘notice. alleges. that, ‘it 
is,a case of “incomplete. “assessment”. 
The allegations conzained. in it have 
been characterised by the learned coun- 
sel for the Company as a change of 
front intended to cover up. the neglect 
of the Collector in failing to comply 
with the correct procedure of making 
either an assessment before delivery 
contemplated by.R. 52 or a provisional 
assessment under Rule 10-B. We 
are unable to hold, either upon the 
findings given by the High Court or 
upon facts transpiring from the affida- 
vits filed by the parties that the notice 
was a mere cloak for some omission or 
error- or inadvertence of: the Collector 
in making a. levy or an assessment. 

29. We may point out that R. 10 
itself has been amended and made more 
reasonable in 1969 so as to require a 
quasi-judicial procedure by serving a 
show cause notice “within 3 months 
from the date on which ` the duty or 
charge was paid or adjusted in the 
owner’s account currant, if any”. This 
amendment made on 11-10-1969, indi- 
cates that the quasi-judicial procedure, 
for a finding on an alleged inadver- 
tence, error, collusion, or mis-construc- 
tion by an officer, or mis-statement by 
the assessee, as the cause of an alleged 
short levy resulting from an assessment 
can now be embarked: upon and not 
necessarily completec. within the pres- 
cribed period. We ar2, however, con- 


cerned with the procedure before this: 


améndment took place. At that time, 
it was certainly not clear whether .a 
case would fall under Rule 10 even be- 
fore the short levy cr its cause was 
established. Furthermore, in the pre- 
` sent case, the. reason. for an ‘alleged 
short-levy could ‘be a.change of basis 
of proposed assessment under instruc- 
‘tions from higher authorities mention- 
ed above. Even that .change. of basis 
was heid by the. High ‘Court to be -er- 
roneous. Until the High Court indicat- 
ed the correct basis there was an un- 
certainty about it.: Such a ground for 
an alleged ‘short levy would be ana- 
logous to the reason for the introduc- 
tion of Rule 10-A itself which, as point- 
ed out in N. R. Sanjana’s - case, AIR 
1971 SC 2039 (supra). ‘was a change in 
the law. One could go back still. fur- 
ther and come to th2 conclusion that 


the real reason for the. alleged short ` 


levy was a failure. of: the Company: to 


- 


- 
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supply the fuller information it used 
to supply previously and not- just a 
mis-statement. If the case does not 
clearly come within the classes speci- 
fied in Rule 10, this rule should not 
be invoked because, as was rightly 
contended for the: appellant, a too wide” 
construction put on Rule 10-' would 
make Rule. 10A useless, The two rules 
have to be read together.. 


30. It is true that Rule 10-A 
seems to deal only with collection and 
not with the. ascertainment of any defi- 
ciency in duty or its cause by a aa a 
judicial procedure, If, however, it. 
read in conjunction with Section 4 of 
the Act, we think that a quasi-judicial 
proceeding, in the circumstances of 
such a case, could take place under an 
implied power. It is. well established 
rule of construction that a power to do 
something essential for the proper and 
effectual performance of the work 


‘which the statute has in contemplation 


may he implied. See Craies on Statute 


‘Law (Fifth Edition) p.. 105. 


31. The question whether there 
was or was: not an implied power ‘to 
hold. an enquiry in the .circumstances 
of .the case before us, in view of the 
provisions of Section 4 of the Act read 
with Rule 10-A of the Central Excise 
Rules, was not examined by the Cal- 
cutta High Court because it erroneous- 
ly shut out consideration of the mean- 
ing and applicability of Rule 10A. The 
High Court’s view was based on an ap- 
plication of the rule. of . construction 
that where a mode of performing a 
duty is laid down by law it must be 
performed in that mode or not at all. 
This rule flows from the maxim: “Ex- 
pressio unius est exclusio alterius.” But, 
as was pointed out by Wills, J., in 
Colquhoun v. Brooks, (1888) 21 QBD 
52 at p. 62, this maxim “is often a 
valuable servant, but.a dangerous mas- 
tern... ” The rule: is subservient to 
the basic principle that Courts must en- 
deavour-to ascertain the legislative in- 
tent -and. purpose, and then adopt a 
rule of construction which effectuates 
rather than one that may defeat these. 
Moreover, -the rule of prohibition by 
necessary implication could be applied 
only where a specified ‘procedure is 
laid down for the performance of a 
duty. Although Rule 52 makes an as- 
sessment obligatory before goods are 
removed. by a manufacturer, yet, neij- 
ther that rule nor any other ryle, as 
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élready indicated above, has specified 


the detailed procedure for an assess- 
ment. There is no express prohibition 
enywhere against an assessment at any 
cther time in the circumstances of a 
case like the one before us where no 
“assessment”, as it is understood in law, 
took place at all. On the other hand, 
Rule 10A indicates that there are resi- 
cuary powers of making a demand in 
special circumstances not foreseen by 
tne framers of the Act or the rules. If 
tre assessee disputes the correctness of 
tne demand an assessment becomes 
necessary to protect the interests cf 
tne assessee. A case like the one before 
us falls more properly within the resi- 
duary class of unforeseen cases. We 
think that, from the provisions of Sec- 
tion 4 of the Act read with Rule 10A, 
an implied power to carry out or com- 
plete an assessment, not specifically 
provided for by the rules, can be in- 
ferred. No Writs of Prohibition or Man- 
damus were, therefore, called for in 
the circumstances of the case. 


32. Consequently, we allow this 
adpeal and set aside the orders of the 
Calcutta High Court. The Collector 
may now proceed to complete the as- 
sessment. In the circumstances of the 
case, the parties will bear their own 
costs throughout. 

Appeal allowed. 


AIR 1972 SUPREME COURT 2574 
(V 59 C 501) 
(From: Punjab and Haryana)* 
A. N. GROVER AND 
M. H. BEG, JJ. 

Chahat Khan, Appellant v. The 
state of Haryana, Respondent. 

Criminal Appeal No. 72 of 1970, 
D/- 9-3-1972. 

Index Note — (A) Penal Code 
(1860), S. 300, Cl. Thirdly— When a per- 
San causes an injury on a vital part of 
the body, the intention to kill can be 


attributed to him. Criminal Appeal No. 


174 of 1969 decided on 24-9-1969 (Pun- 
jab and Haryana H. C.) Affirmed. (X- 
Ref: S. 302). © (Para 8) 


Index Note: — (B) Constitution of 
India, Art. 136 — Offence of murder— 


*(Cri. Appeal No. 174 of 1969, D/- 24- 
9-1969 — Puni & Har.) 
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Supreme Court refused to 
with the clear conclusion of the High 
Court that the injury on the head, 
which resulted in the death, hadi been 
caused by the accused, there being no 
infirmity in the conclusion of the High 
Court. (Para 6) 

M/s. K. R. F. Khilnani and P. C. 
Bhartari, Advocates, for Appellant: R. 
N. Sachthey, Advocate, for Respondent. 

The Judgment of the Court was 
delivered by 


GROVER, J.:— This is an appeal: 


by Special Leave from the Judgment 
of the Punjab & Haryana High Court. 


2. Chahat Khan, Bhup Singh. 
Harun and Mohar all of whom belong 
to Kheri Nuh, were tried under Sec- 
tion 302 read with Section 34 of the 
Indian Penal Code. by the Additional 
Sessions Judge Gurgaon. for the mur- 
der of Ahmad Khan on the morning of 
4th July 1968. The learned Additional 
Sessions Judge found that the prosécu- 
tion case had been established and that 
these persons were guilty of the offen- 
ces with which they had been charged. 
They were sentenced to imprisonment 
for life and a fine of. Rs. 200/-, and in 
default of payment of fine they were 
directed to undergo further imprison- 
ment for six months. The present ap- 
eo) has been brought by Chahat Khan 
alone, 


J; According to the case of the 
prosecution on the morning of 4th 
July 1968 Ahmad Khan was seen 
returning to his house after easing him- 
self when Chahat Khan and his com- 
panions attacked him with lathis. Cha- 
hat Khan shouted that Ahmad Khan 
Should be taught a lesson for hitting 
him with a lathi some years ago, Cha- 
hat Khan gave a blow on the head of 
the deceased with his lathi. Bhup Singh 
hit Ahmad Khan with a lathi on the 
left ‘Kanpatti”. The other companions 
of Chahat Khan also inflicted injuries 
on Ahmad Khan. It appears that Ah- 
mad Khan died soon after. i i 

4, The post mortem examina- 
tion was conducted by Dr. Jagdish 
Chander PW 1 who found six injuries 
on his person. The first two injuries 
may be mentioned: 

1. Lacerated wound 1 1/4” x 1/4” 


‘bone deep on the left parietal region. 


3” above the left pinna, margins are 


stained with bright red clotted blood. 


2. A dark red contusion mark. 3” 
x 1/4” on the left side of neck 2” be- 
low the lobule of left ear. 


interfere | 
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According to the diagram accompany- 
ing the post mortem report injury No. 1 
was above the left ear and injury No. 2 
was just below that eer. Both these in- 
juries were. caused by lathis. In the 
opinion of the Doctor the death was 
caused by injury No. 1. 


5. The prosecution examined a 
number of eye witnesses, namely, Na- 
zar Khan PW 2, Deena PW 3, Chatru 
PW 4, Mehtab Khan PW 6, and Hussain 
Khan PW 7. These witnesses support- 
ed the prosecution version and their 
evidence was accepted by the learned 
Additional Sessions Judge. It was how- 
ever, found by the learned Judge and 
that finding has not keen disturbed by 
the High Court that the prosecution 
had failed to prove that there was any 
motive on the part of the appellants 
to inflict the injuries on the deceased. 
The High Court while believing the 
evidence of the witnesses to come to 
the conclusion that the conviction of 
all the accused persors under S. 302 
read with Section 34 of the Indian 
Penal Code was not justified as there 
was no common intention to commit 
the murder of Ahmad Khan but the 
intention was only to cause him a hurt 
or at the mostagrievous hurt. This 
is what the High Court has stated in 
its judgment: 


‘None of the app2ilants other than 
Chahat Khan had any motive to take 
the life of Ahmad Khan. Accordingly, 
we find that the common intention in 
furtherance of which they acted was 
not to commit the murder but to cause 
grievous hurt. Injury No. i,a lacerated 
wound, found on the head of the de- 
ceased, which resulted in fracture of 
the left parietal bone, according to the 
ocular evidence, was inflicted by Chahat 
Khan. He had clearly exceeded the 
common intention and was thus guilty 
of murder under clause Thirdly of Sec- 
tion 300 of the Indian Penal Code.” 
Chahat Khan was thus sentenced to 
life imprisonment but the- conviction 
of the other three appellants before 
the High Court, namely, Bhup Singh, 
Harun and Mohar was altered to one 
under Section 325 read with Section 34 
of the Indian Penal Code and their sen- 
tences were reduced to two years rigo- 
rous imprisonment each. 


6. The main argument of the 
learned counsel for the appellant be- 
fore-us is- that according to the pro- 
secution evidence injury No. 1 which 
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caused the death of Ahmad Khan could 
not be attributed to the. appellant. 
Reliance has been placed on the ob- 


servation made by the learned Ad- 
ditional Sessions Judge which seems to 
indicate that Chahat Khan did not 
give any lathi blow. The learned 
Judge went to the extent of saying 
that the witnesses had wrongly stated 
that Chahat Khan had given a lathi 
blow to Ahmad Khan. But neverthe- 
less the Judge proceeded to say, “But 
I do not think that these witnesses 
should be discarded for making wrong 
statements about the injury of Chahat 
Khan”. It appears that there is some 
confusion in the judgment of the learn- 
ed Additional Sessions Judge but the 
High Court clearly came to the con- 
clusion that the injury on the head 
which resulted in the death of Ahmad 
Khan had been caused by Chahat Khan. 
This is based on the evidence of- the 
eye witnesses. The learned counsel for 
the Appellant has laid a good deal of 
emphasis on the fact that these wit- 
nesses are not very clear whether it 
was the appellant or Bhup Singh who 
had caused injury No. 1. Our attention 
has been invited to the statement of 
Nazar Khan PW 2 who stated that the 
appellant gave a lathi blow on the head 
of Ahmad Khan and Bhup Singh gave 
a lathi blow on the left “kanpatti’”. But 
Nazar Khan stated in categorical terms 
that after Chahat Khan, the appellant, 
had given the lathi blow Ahmad Khan 
fell down and Bhup Singh gave a lathi 
blow to him on the left “kanpatti”. He 
stated at a later stage that the lathi of 
Chahat Khan struck on the middle of 
the head of Ahmad Khan and that the 
blow was inflicted from behind. It has 
been pointed out by the learned coun- 
sel for the appellant that injury No. 1 
is not in the middle of the head and itis 
so located that it could not have been 
inflicted in the manner indicated by 
Nazar Khan. PW 3 Deena also stated 
that Chahat Khan was leading the party 
of the accused and he gave a lathi 
blow on the head of Ahmad Khan in 
the first instance. Thereafter Bhup 
Singh gave a lathi blow. He further 
stated that Chahat Khan had given the 
lathi blow from behind. The lathi of 
Bhup Singh struck on the neck of Ah- 
mad Khan on the left side. Mehtab 
Khan PW 6 deposed that Chahat Khan 
gave a lathi blow on the head of Ah- 
mad Khan due to which Ahmad Khan 
fell down. Bhup Singh gave a blow to 
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Ahmad Khan while Ahmad Khan was 
falling. Injuries Nos. 1 and 2 clearly 
Show that injury No. 1 is well above 
the ear and was inflicted on the parie- 
tal region. The witnesses when they 
speak of an injury having been inflict- 
ed on the head surely refer to that in- 
jury and that is attributed in categori- 
cal terms to the appellant. The injury 


attributed to Bhup Singh is below the - 


ear and it is injury No. 2. Moreover 
the witnesses have stated that Bhup 
Singh inflicted the injury after the de- 
ceased had fallen down on receiving 
the blow on his head which wes 
inflicted by the appellant. We find no 
such infirmity in the conclusion of the 
High Court on this point on which we 
could justify interference by us. 


T. The other point on which a 
good deal of emphasis has been laid 
on behalf of the appellant is that ac- 
cording to the prosecution. witnesses he 
was carrying not only a lathi but also 
a gun. If he was carrying a gun and 
a lathi in his hands it follows that he 
could not have effectively used the 
lathi so as to inflict an injury of the 
nature that was found on the deceased 
and which was injury No. -1. But the 
evidence of the prosecution witnesses 
is to the effect that the gun was hang- 
ing on his shoulders. Therefore - h2 
could effectively use -the lathi with 
both of his hands. There is no subst- 
ance in this argument as well. 


8. Lastly we may mention that 
a good deal of emphasis has been laid 
on the absence of motive-and the fact 
that the appellant did not use his gun 
and only used his lathi which accord- 
ing to the argument of the learned 
“counsel showed that he had no inten- 
tion to kill the deceased. We are un- 
able to accede to this contention for 
the simple reason that injury No. 1 was 
on a region of the head which was a 
vital part. According to the medical 
evidence this injury proved fatal. When 
a person is causing an injury on such 
a vital part the intention to kill can 
certainly be attributed to him. We find 
no merit in this appeal and it is dis- 
missed, 
Appeal dismissed. 


A.T.R, 
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Bhakla © Ramadhin & Ors. Appel- 
Jants v. State of Madhya Pradesh, Res- 
pondent. . 
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Index Note — (A) Criminal P. C. 
(1898), S, 423 (1) -(a) — Appeal from 
acquittal — High Court when can in- 
terfere with finding of acquittal. 


Brief Note — (A) It is true that 
the High Court when reversing a find- 
ing of acquittal has to bear in mind 
that the accused have been acquitted 
by the Trial Court and unless the High 
Court finds such acquittal unreason- 
able it. would normally not be justifi- 
ed in reversing that finding. The High 
Court .must not only find that the 
view of the trial Court about the evi- 
dence was unreasonable but must also 
give reasons why it does. (Para .7) 


Mr, M. N. Phadke, Sr. Advocate 
(M/s. Ram Kumar Varma, S. S. Khan- 
duja, Ram Ratan Sharma and- Miss 
Lalita Kohli, Advocates. with him), for 
Appellants; Mr.M. C. Chagla, Sr. Advo- 
cate, (M/s. M. V. Tamaskar and I. N. 
Shroff, Advocates with him), for Res- 
pondent. Sad 


The following’ Judgment of the 
Court was delivered by . 

PALEKAR, J.:— This is an appeal 
by special leave from an Order of con- 
viction and ‘sentence passed by the 
Madhya Pradesh High Court reversing 
the order of acquittal recorded by the 
Court of Session, Raipur. 
2. - The appellants were charged 
for the murder of Moujiram who was 
formerly the Malguzar of village Pu- 
ran, Tahsil Baloda Bazar. At the time 
of the incident he was living with his 
wife in his Wada in the village, his 
children being away. The appellants 
are residents of village Puran and they 
had a dispute with Moujiram over the 
waters:'of a natural stream flowing in 
the village. He had filed a suit in 1962 
in the Court of the Civil Judge, 
Baloda Bazar, for a permanent -injunc- 
tion to restrain some 11 cultivators 


*(Cr. A. No. 408 of 1967, D/- 4-5-1968 
— Madh Pra.-Jab.) 
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No. 16 of 1969, 


as 
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from diverting the water of the stream 
to their own lands. Some five or six 
of the accused were parties to the suit. 
The suit ended in favour of Moujiram 
and an appeal filed ageinst that deci- 


sion was pending in the District Court.. 


3. Moujiram had extensive cul 
tivation in the village end on the day 
in question ie. Friday 21-10-1966 he 
had. engaged three labourers in his land 
for the ploughing and sowing opera- 
tions. These labourers wre- Pancharam, 
P.W. 1, Dukhu, P.W. 2 and Sukhu, 
P.W. 3. In the afternoon of that day 
when these labourers were ploughing 
the field, Moujiram came there in order 
to supervise the operations. That was 
at about 3.00 or 3.30 P.M. After he had 
a talk with the labourərs he went to 
the boundary of the field and sat below 
a Pipal tree which was on the Medh 
or bund. Shortly thereafter he was 
foined by Sadaram, P.W. 4 and the lat- 
ters son-in-law Kartix. While they 
were chitchatting accused no. 1 Bhakla 
and accused no. 2 Sonséi came sudden- 
ly from behind the Pipal tree with 
sticks in their hands. Accused no. 1 
gave a stick blow on the nape of the 
neck and when Moujiram turned 
to ask, who he was, accused no. 2 
Sonsai gaveablow on his head with 
the result that Moujiram fell on 
the ground and rolled down to 
the field. In the meantime the other 
accused also came from the Eastern and 
Western directions and joined the first 
two accused in an attack with’ lathis. 
Sadaram, P.W. 4 and Kartik and so 
also the labourers begged the assailants 
not to beat Moujiram. But they were 
#hreatened. They were asked to go 
away instantly. Accordingly they went 
away. The labourers however, first 
went to the ploughs because the bul- 
locks had to be wumyoked before 
leaving the place. As they ran away, 
they turned back to see what was 
happening. They saw zhe assault was 
going on and actually one of the ac- 
cused namely accused no. 2 doing 
something near the neck of Moujiram 
with a sickle. 

4. The three labourers first 
went to the Wada where they met 
Ratiram, P.W. 11 who was the head 
servant of deceased Moujiram. They 
told Ratiram what had happened and 
named all the accused as the assailants 
of Moujiram., Ratiram had a trying 
time restraining Moujizam’s wife from 
going to the scene of of-ence. He, there- 
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fore, asked Panchram to go to a neigh- 
bouring village named .Risda whi 
is about a mile away and call Harbhu- 
shandas Baba, P.W. 10 who was a 
friend of Moujiram. Panchram accord- 
ingly met Harbhushandas at Risda and 
told him what had happened. He also 
told him who the assailants were. Har- 
bhushandas then collected a few peo- 
ple from his village and came to vil- 
lage Puran. It was by this time sun 
set. Harbhushandas tried to contact 
other relations in the village but no 
body was immediately available. Some 
time later the brother of Moujiram, 
Ishwar, who was away from the vil- 
lage came to the Wada. They took a 
lantern and went to the scene of of- 
fence. They found Moujiram dead with 
numerous injuries on his person. There- 
after Harbhushandas sent Moujiram’s 
Daroga and Kotwal along with Panch- 
ram to make a report at the Police Sta- 
tion at Pallari. There is another Police 
Station -at the Taluka place of Baloda 
Bazar which is about 4 or 5 miles away 
from the village, but the Police Sta- 
tion of Pallari which is about 8 miles 
away had jurisdiction over the village. 
They reached the Police Station at 
about midnight and the First Informa- 
tion Report was recorded at about 1.00 
AM. Habib Khan, Sub-Inspector of 
Police arrived in the village at about 
6.00 A-M. on 22-10-1966. 


O 5 In the meantime, it appears, 
the Circle Inspector Choubey, P.W. 18 
heard a rumour at Baloda Bazar that 
Moujiram had been murdered. So he 
came to the village at about 9.00 P.M. 
He made enquiries and having learnt 
that the 10 accused were the assailants, 
he called them -all and kept them in 
the Hospital where he was camping. 
After the Sub-Inspector of Police Habib 
Khan arrived in the morning, they 
were handed over to him and the in- 
vestigation proceeded. The clothes of. 
the accused which appeared to have 
blood stains on them were attached and 
at the instance of some of them an axe, 
a sickle and some lathis were attached. 
The dead body of Moujiram was sent 
for post-mortem examination. It was 
discovered that the deceased had as 
many as 29 injuries — most of them 
were either bruises, abrasions or incis- 
ed wounds. There was only one pene- 
trating wound over mid neck region 
which was likely to be caused by a 
sickle. The accused were charged for 
rioting and murder, 
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6. The Trial Court disbelieved 
the evidence on the whole and acquitt- 
ed the accused. The High Court found 
that the appreciation of evidence by 
the learned Sessions Judge was highly 
unsatisfactory and held that all the 
accused were guilty of murder under 
section 302 r/w- section 149-IPC. All 
-have been sentenced to imprisonment 
for life. 


Ta The important evidence in 
this case is that of the alleged eye wit- 
nesses Panchram, P. W. 1, Dukhu, 
P. W. 2, Sukhu, P.W. 3 and Sadaram, 
P.W. 4. If these witnesses are regard- 
ed as reliable and their evidence is be- 
lieved, there can be hardly any doubt 
that the conviction is correct. All these 
Witnesses were cross-examined at great 
length and the learned Sessions Judge 
has observed that their evidence was 
substantially consistent and no mate- 
rial discrepancies and contradictions 
could be found in the evidence of these 
witnesses. And yet he decided to dis- 
card their evidence stating at one stage 


- of his judgment that they were neither 


wholly reliable nor wholly unreliable 
and at a later stage that they were not 
at all reliable. The High Court noticed 
that the learned Sessions Judge was 
really unable to make up his mind 
about the reliability of these witnesses 
on grounds extraneous to the apprecia- 
tion of their evidence on merits and 
therefore proceeded to appreciate the 
evidence for itself and came to its own 
conclusion. It is true that the High 
Court when reversing a finding of 
_jacquittal has to bear in mind that the 
accused have been acquitted by the 
Trial Court and unless the High Court 
finds ‘such acquittal unreasonable it 
would normally not be justified in 
reversing that finding. The High Court 
must not only find that the view of 
the learned Sessions Judge about the 
evidence was ‘unreasonable but must 
also give reasons why it does. In our 
opinion the High Court in this case has 
shown how the Sessions Judge was 
wrong in the appreciation of the evi- 
dence, his whole approach to the case 
being marked by vacillation and pre- 
judice. Only one instance of prejudice 
may be noted here. According to the 
evidence Sadaram and his son-in-law 
Kartik were sitting near the deceased 
when the attack took place. Sadaram 
has been examined in the case. Kartik, 
however, was not available because he 
committed suicide a few- days after 


A.I. R. 


this incident. The suggestion on behalf 
of the defence was that Kartik coma 
mitted suicide because he was pressuris- 
ed to give false evidence and in order 
to escape torture by the Police he 
committed suicide. This suggestion 


“made a considerable impression upon 


the learned Judge’ although there was 
no evidence whatsoever to hold that 
Kartik committed, suicide because of 
any apprehended torture by the Police. 


8. -The High Court has accepted 
the evidence of the four eye witnesses 
as substantially true. There is no dis- 
pute that Moujiram was done to death 
near his field under the Pipal tree at 
about 4.00 P.M. on Friday the 21-10- 
1966. It'is also. not disputed that 
the operation of ploughing and sowing 
was going on in the field and in the 
ordinary course we must expect there 
would be labourers in the field. It is- 
hot also disputed that Panchram, P.W. 
1, Dukhu. P.W. 2 and Sukhu, P.W.3 
were agricultural workers, the only 
difference between the two sides being 
that according to the prosecution they 
were temporary hired labourers but 
according to the defence they were 
regular servants of the deceased. There- 
fore, if these three witnesses were 
actually ploughing the field whén the 
deceased Moujiram was sitting near 
the Pipal tree, there is hardly any 
doubt that they would see the assault. 
And since the accused are residents of 
the same village known to them, there 
could be no difficulty in identification. 


9. In the second place there is 


‘no suggestion whatsoever that any of 


these three eye witnesses were in any 
way hostile to the accused. The fourth 
eye witness Sadaram, P.W. 4 was 
actually a supporter of the accused in 
the litigation. But it appears that after 
Moujiram got a decree in his favour, 
Sadaram along with some other culti- 
vators withdrew their support to the 
other side and came over to Moujiram. 
The evidence shows that the dispute 
over the water course had divided the 
village into two groups — one group 
supporting the right of the Malguzar 
to the water and the other group deny- 
ing him this right., The accused were 
members ofthe hostile group. The ques- 
tion which the High Court considered 
was whether it could be said that these 
eye witnesses were 'so interested in the 
deceased or his relations. that they 
should come forward falsely to impli- 
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cate the accused against whom they 
had personally no hosti_ity. The High 
Court has come to the definite conclu- 
sion that these witnesses especially 
Panchram, Dukhu and Sukhu could 
not be said to be interested witnesses 
because they were only casual . em- 
ployees of Moujiram. W2 are in agree- 
ment with this finding. Panchram, P.W. 
iL has stated in his evidence that he had 
_ ffoined the service of Moujiram ‘only 
this year’ and has admitted further that 
at the time of giving evidence he was 
serving his sons. Dukhu, P.W. 2 and 
Sukhu, P.W. 3 are brotkers. They have 
stated that whenever. they were hired 
for labour in the fields, they used to 
go to Moujiram as day labourers. It 
was suggested to them that they were 
the nephews i.e. sister’s sons of P.W. 
Sadaram. They denied tnat he was any 
relation of theirs, It appears that Sadia- 
ram who was an elderly man was ad- 
dressed by the youngst2rs as Mama 
but as everybody knows that is only 
a honorific used in tke village by 
youngsters while addressing elderly 
people in the village. As already point- 
ed out there is nothing in the evidence 
to suggest that these witnesses had any 
hostility towards any cf the accused. 
The evidence also estab_ishes that they 
were working in the fied when Mouji- 
ram was assaulted close to them on the 
bund of the field and taey had an op- 
portunity to see the assault themselves. 
The High Court has acc2pted their evi- 
dence and in the circumstances of the 
case the reliability of these witnesses 
cannot be questioned. The learned Ses- 
sions Judge showed a iJegree of hesi- 
tancy in appreciating their evidence 
at in our opinion, was not justifi- 
ed. 

10. No corroboration was neces- 
sary for their evidence. It shows that 
when the assault was going on they 
all fled from the place because of the 
threat given to them by the accused. 
They first went naturally to the house 
of the deceased where they met the 
head servant Ratiram, P.W. 11. They 
told him the names of all the accused 
as the assailants and Ratiram corrobo- 
rates that fact. Ratiram then sent Pan- 
chram, P.W. 1 to the neighbouring vil- 
fage to inform Harbhushandas, P.W. 10. 
Panchram says that he told Harbhush- 
andas about the assault and also named 
the assailants to him. That is corrobora- 
ted by Harbhushandas, P.W. 10 also. 
Later Harbhushandas sent Panchram, 
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P.W. 1 to the Police Station and it is 
important to remember that after Cho- 
ubey, P.W. 18 the Circle Inspector ar- 
rived in the village, he made enquiries 
and on the information received by 
him, he rounded up these very 10 ac- 
cused and kept them in his custody 
till P.S.I. Habib Khan, P.W. 16 came 
next morning. This sequence of events 
is also important to show that even be- 
fore the First Information Report was 
lodged at the Police Station at about 
1.00 A.M. the names of the accused 
were known as assailants and they had 
been taken into custody. 


11. Mr. Phadke, appearing on 
behalf of the accused, argued that 
there were several details in the case 
which if carefully analysed would go 
to show that the evidence of the eye 
witnesses cannot be believed. In the 
first place, he said that there was a 
delay in filing the First Information 
Report. The murder had taken place at 
about 4.00 or 5.00 p.m. in the after- 
noon but the actual report of the inci- 
dent reached the Police Station at 1.00 
A.M. This, it is contended, must have 
been the result of prolonged confabula- 
tion amongst various persons concerned. 
We may say at once that we do not 
think that there was any undue delay. 
The three labourers could not be ex- 
pected to go to the Police Station on 
their own. They came to the house of 
Moujiram and informed the head ser- 
vant. There were no other persons in 
the Wada who could have acted res- 
ponsibly at the time. Ratiram was after 
all a servant and he was busy prevent- 
ing Moujiram’s wife from going out 
of the Wada. In fact he had to keep 
a watch on her so that she may not 
escape. He had known that the other 
two brothers of Moujiram who are liv- 
ing in some other place in the village 
were away and so the utmost he could 
think of at the time was to send Pan- 
chram, P.W. 1 to call Harbhushandas, 
P.W. 10 who was a friend of the de- 
ceased and as an elderly man was also 
known in the locality as Baba or Maha- 
raj. Panchram was sent obviously be- 
cause he had.seen the assault himself. 
Panchram went to call Harbhushandas 
on foot. He met him there and brought 
him to the village. By that time it was 
already sun set. Then they had to go 
to the field, see the dead body, make 
some arrangement to keep a watch over 
the body and thereafter at about 8.00 
or 8.30 P.M. Panchram, P.W. 1_ was 
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sent to the Police Station along with 
two others. Harbhushandas did not ask 
them to go to the Taluka Police Station 
which was about 4 or 5 miles away 
but to the Police Station at Ballari 
which is about 8 miles away, The lat- 
ter Police Station had jurisdiction at 
the place. It was night time and they 
had to go through the: fields perhaps 
in a zig-zag manner and in these cir- 
cumstances it cannot be said that there 
was undue delay in filing the First 
Information Report. It was suggested 
that Panchram must not have left till 
after Choubey, P.W. 18 the Circle 
Inspector reached the village. Some 
support for this was sought in the 
cross-examination of Sadaram, P.W. 4 


to. the effect that after Choubey came 


he had called some of the witnesses to 
make enquiries and one of. them was 
Panchram. We do not think that we 
- Can derive any assistance from the con- 
fused evidence given by Sadaram ón 
that part of the case. Choubey stated 
that when he came, he learnt that some 
2 or 3 persons had already left for 
the Police Station. It was not suggested 
to Panchram in his cross-examinaticn 
that he had left the village only after 
Choubey reached the village. If as a 


matter of fact Panchram. had not left. 


for the Police Station,- Choubey -tke 
Circle Inspector would have taken his 
first information and sent the same to 
the Police Station. If concoction was in- 


tended and Choubey had a hand in it, 


he would not have trusted a mere labo- 


urer like Panchram, P.W. 1 to give in- 


- formation-in the manner he liked. He 
was a superior Police Officer. He could 


have acted as the Officer in charge of . 


the Police Station and taken down the 


first information in the village itself. It 


is, therefore, clear that no confabule- 
tion or fabrication was possible because 
Panchram had already left. Thereafter 
there could be no possibility of a fa- 
brication in the village itself, for the 
obvious reason that Panchram’s state- 
ment recorded in the Police Station may 
very possibly be the undoing of the 
whole concocted story. Choubey stated 
that since somebody had already gone 
to the Police Station to lodge the F. LE. 
he’ did not record any statement and 
that seems to be true. Choubey had 


zome in for some criticism both at the 
hands of the trial court and the High - 


‘Court, but we do not think that criti- 
zism is entirely appropriate. Since ar- 
rangements had already been made for 


"ALE, 


lodging the First Information Report 
at the Police Station he could nog. 


jl 


‘record any first information on . hbis 


own, and when the first information 


‘report is not there! he could not, have 


recorded the statements of the wit- 
nesses. He admits, and there can be no- 
doubt, that he made only enquiries and 


on the information received, he took 


the 10 accused into immediate custody. 
That is all he could possibly do under 
the circumstances and wait for the ar- 
rival of the P.S.I.' Some suggestions 
were made in the cross-examination of 
some of the witnesses that Choubey 
had recorded statements of witnesses. 
It is obvious that the witnesses were 
not intelligent enough to understand 
the difference between oral enquiry 
and recording of statements. But we. 
feel no doubt that Choubey could not 
possibly have recorded the statements 
of the witnesses unless he had in the 
first instance recorded the F.LR. If 
fabrication was intended the easiest 
course forall concerned would have 
been to recall the ' persons who had 
left the village only. a short time ear- 
Tier to go to the Police Station and 
then record a first information in the. 
manner the Police Officer and those in~ 


terested in involving the accused de- 


sired. We do not find that there is 
anything suspicious: either in the filing 
of the First Information Report or in 
the activities of the Circle Inspector 
Choubey after he reached the village. 
_ 12. ' Mr. Phadke then referred 
to the fact that the Police Officers 
made some discovery panchnamas 
which on the face'of them were un- 
convincing. An axe and a sickle were 
lying not far away from the scene of 
offence though at two different places- 
and a little search, round about the 
Scene of offence, he contended, would 
have been sufficient for discovering 
these two articles. The trial. Court was 
not satisfied about: these discoveries 
and the High Court has also not: relied 
on the same. Some irregularity may 
have been there in the manner in which 
these articles are isupposed to have 
been discovered but it cannot be said 
that the police had fabricated any evi- 
dence. Assuming, therefore, that there 
was some irregularity in the alleged 
discovery, we do not see how that will 
affect the evidence ;of the eye wit- 
nesses, | 

13. Then it ‘was contended by 
Mr. Phadke that the eye witnesses 


| 
` 


. mination. 
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could not have seen the assault at all 
because in the F.LR. filed by Panch- 


ram, P.W. 1 he had mertioned that the 
deceased was beaten -o death with 
lathis or sticks. He had- not referred to 
any sharp edged weapons. The post 
mortem shows that mary injuries were 
` caused by an axe and while there were 
many which had been caused by sticks, 
there was also a penetrating wound 
which could have been caused by the 
sharp end of a sickle or a knife. In 
other words, it is clear that out of the 
assailants there must be some who had 
used an axe and a sickle. If Panchram 
had actually seen the assault, it is con- 
tended, he would not have failed to 
refer to these weapons. The evidence 
of the eye witnesses is that while all 
the accused had sticks with them, ac- 
cused No. 2 had also a sickle in his hand 
and accused No. 7'a Tangiya or an axe. 
The general impressior that they got 
till they ran away from the scene was 
that these several accused were using 
their sticks, After they ran away and 
looked back just for = moment, they 
noticed that accused No. 2 had stooped 
down and was scratching near the neck 
of the deceased with the sickle. It is 
contended all this evidence was later 
invented to account Zor some of the 
incised wounds and the penetrating 
wound, noticed by Dr. Tiwari, P. W. 
6 as recorded in the pcst-mortem exa- 
Panchram when questioned 
about this omission stated that he did 
tell the officer about the axe and the 
sickle and he could not say why the 
same was not mentioned in the F. I. R. 
So far as Dukhu, P. W.2 and Sukhu, 
P. W.3 are concerned, zheir statements 
had been recorded next morning after 
P. S. I. Khan came to the place. It is 
elicited in the evidenc2 of Khan that 
Panchram, P.W. 1 had not referred to 
the axe and the sickle in his diary state- 
ment and so also Sukhu had not referr~ 
ed to the same. However, this contra- 
diction with regard to Sukhu, P.W. 3 
was not put to him in his cross-exa- 
mination. In respect of .Dukhu, P.W. 2 
no such contradiction was either put to 
him or proved. In this state of the 
evidence all that can be said is that 
they had a general irnpression of an 
attack by about 10 persons with lathis 
in their hands and they gave greater 
importance to the same. If more of 
them had been armed with sharp wea- 
pons like an axe or sizkle, they could 
have perhaps noticed those weapons 
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also. Moreover, they could not have 
stood there near the attack for any 
length of time. As soon as they were 


threatened, they must have run away, | 


and even if the axe was used, they 
might not have seen it more particular- 
ly because the axe was a small one and 
was being used by one out of the ten 
assailants who must have surrounded 
the deceased. If the attack by lathis is 
true, it will be absurd to think tha 
some others had come there with sickle 
and axe after the accused had left the 
place and caused the injuries. We do 
not, therefore, think that any great 
capital can be made out of the fact that 
In the First Information Report the 
two sharp edged weapons namely the 
small axe and the sickle had not been 
mentioned. In this connection a further 
point was made by Mr. Phadke with 


‘regard to the sickle which has been 
actually recovered in this case alleged- ` 


ly at the instance of accused no. 2. Dr. 
Tiwari in his evidence was shown the 
Sickle article A which had been re- 
covered at the instance of accused 
No. 2 and was asked whether 
injury no. 29 namely the pene- 
trating-wound could have been caused 
by this particular ‘Hansiya’. He said it 
could not have been caused by this 
particular sickle because it did not have 
a very sharp point. He admits that a 
sharp pointed sickle could have caused 
the injury. If Dr. Tiwari is right in 
his opinion, it would only mean, that 
this injury might not have been caus- 
ed by this particular sickle and, 
though it was produced by accused 
no. 2, it may not have been the sickle 
which he had actually used at the time. 
The eye witnesses who had seen the 
Scratching with a sickle at the neck 
from a distance could not possibly iden- 
tify the particular sickle used. All they 
could say was that a sickle had been 
used. We do not, therefore, find any- 
thing in the medical evidence which 
goes to contradict the evidence of the 
eye witnesses. 


14. -Finally it was contended by 
Mr. Phadke that the High Court ap- 
proached the case from a wrong angle. 
The accused had been acquitted and 
the State had gone in appeal and, there- 
fore, it was the duty of the High Court 
to consider the evidence for the prose- 
cution first and then the objections 
raised on behalf of the defence to 
In the present case, 
however, Mr. Phadke contends, the 


A 
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learned Judges have reversed the pro- 
cess. It appears to us that this criticism 
is not justified. After stating the case 
and the findings of the learned Ses- 
sions Judge the High Court in para 11 
of the judgment started with the case 
put forward on behalf of the prosecu- 
tion. Learned Counsel for the prosezu- 
- tion criticised the Sessions Judge for 
the way in which he had dealt with 
the eye witnesses, after admitting taat 
their evidence was consistent and noth- 
ing was shown from their cross-exami- 
nation to cast doubt on their veracity. 
He, therefore, called upon the High 
Court to reappreciate the evidence as 
the judgment of the trial Court was 
highly unsatisfactory. At this stage the 
learned Judges in para 12 of the judg- 
ment mentioned the several points 
which the defence had raised by way 
of objection to the evidence of the eye 
witnesses. These objections were not 
considered at this stage. In fact in para 
13 the High Court observed as follows: 


"We, therefore, proceed to consider 
the evidence of the prosecution in the 
light of the grounds raised by Shri 
Verma and the submissions made by 
Shri Rajendra Singh in reply to those 
grounds.” 


And then from paragraph 14 onwards 
the prosecution evidence is considerad. 
We do not think that in fairness to the 
court it can be contended that the High 
Court placed the onus on the defence 
to prove that they were not guilty. 


15. In the result, we do not 
think that there is any justification for 
us to interfere with the conviction and 
sentence recorded by the High Court. 
The appeal is, therefore, dismissed. 


Appeal dismiss2d- 
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Index Note — (A) Hyderabad Te- 
nancy and Agricultural Lands Act (21 
of 1950), S. 32 (2)—Application by land 
holder for possession of land — Deci- 
sion of Bombay High Court in 67 Bom. 
L. R. 521 is not a binding precedent for 
the decision of a claim by- an Inamdar 
for possession of land under S. 32 (2) 
on the ground that the tenancy had 
been lawfully terminated. That case is 
a direct authority only for a case 
where an application is made by a land- 
Iord under S. 44 of the Act. S.C.A. 
No. 926 of 1965, D/- 14-9-1966 (Bom.) 
Reversed. i (Para 11) 


Cases Referred: Chronological Paras 

AIR 1971 SC 1859=1971 SCD 683, 
State of Maharashtra v. Lax- . 
man Ambaji 9, 11 

(1965) 67 Bom LR 521~1965 Mah 
LJ 881, Dattatraya Sadashiv v. 
Ganapati Raghu - 4,5, 6, 7, 8 
9, 11 


Dr. W. S. Barlingay, Sr. Advocate 
(Mr. A. G. Ratnaparkhi, Advocate, with 
him), for Appellant. 


_ The following Judgment of the 
Court was delivered by 


DUA, J.:— This is a Iandlord’s ap- 
peal by special leave and is directed 
against the judgment of a learned sin- 
gle Judge of the Bombay High Court, 
disallowing the appellant’s application 
under Art. 227 of the Constitution 
challenging the order of the Maharash- 
tra Revenue Tribunal dated March 26, 
1965 partly allowing the revision of 
Jaidrath and Vittal, tenants (respon- 
dents in this Court) presented in the 
Tribunal under Ss. 28 (2) and 32 (2) of 
the Hyderabad Tenancy and Agricul- 
tural Lands Act, 21 of 1950 (hereinafter 
called the Act). 


2; Jaidrath and Vittal were te- 
nants under the appellant (who was 
inamdar) and according to the appel- 
lant’s allegations the tenants were in 
arrears of rent for three consecutive 
years, 1957-58. 1958-59 and 1959-60- 
On June 18, 1960 the appellant termi- 
nated the respondent’s tenancy by 
giving the necessary statutory notice. 
Or August 4, 1960 an application was 
presented by the appellant to the Teh- 
sildar, Millam, under Ss. 28 (2) and 
32 (2) of the Act praying for arrears of 
rent amounting to Rs, 1,200 and for 
possession of the land on the ground 
that their tenancy had been lawfully 
terminated. This application was heard 
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by the Naib Tahsildar who allowed it 
and ordered the tenants to pay the 
rent amounting to Rs. 925.77 nP. to 
the landlord: (Inamdar) and also held 
that the tenancy had keen terminated. 
As a result of this conclusion the pos- 
session of the land was directed to be 
restored to the landlord under S. 32 (2). 
This order was made on November 28, 
1963. An appeal preferred to the De- 
puty Collector by Jaidrath and Vittal 
was dismissed on August 31, 1964. A 
revision under S. 91 oz the Act was 
taken by the tenants to the Maharash- 
tra Revenue Tribunal, Aurangabad 
which was allowed in part. The Tri- 
bunal affirmed the concurrent findings 
of the Naib Tahsildar and Deputy Col- 
lector that the tenants were in arrears 
of rent. In regard to the claim for 
possession the Tribunal held that under 
S. 3 (1) of the Hyderabad Abolition of 
Inams Act, VIII of 1955 (hereinafter 
called the Abolition Acz), all rights and 
interests with respect to the inam lands 
vesting in the Inamdar had ceased, and 
had vested absolutely in the State with 
effect from July 20, 1955. On this rea- 
soning the landlord wes held disentitl- 
ed to claim possession of the inam land 
under S. 32 (2) of the Act. The Tribu- 
nal further held on the evidence led 
by the tenants that the occupancy 
rights had been conferred on, and 
given to, the tenant under the provi- 
sions of the Abolition Act. The Tribu- 
nal, referring to the facts of the case 
observed in its order: 


the said lands from 27th July, 
In view of this fact the said tenant 
pleaded that the landhclder was not en- 
titled to recover possession of the said 
lands from the tenants. In support of 
his allegation he filed a notice he 
received from the Tehsil Office for 
depositing the price of occupancy rights. 
In response to the notice it seems that 
he deposited Rs. 75/- in Treasury Office 
on 30-6-1961. The original challan has 
also been filed by Jaidzath...... ad 


Dealing with this part of the case, the 
Tribunal added a little lower down: 
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“As regards the second relief sought 


by the landholder I wish to point ouf 
that both the lower courts failed to 
give correct decision. The tenant in the 
lower court submitted the notice receiv- 
ed from the Tehsil Office and the 
challan by which the price of occu~ 
pancy rights was deposited by the te- 
nant in the Government Treasury under 
the provisions of the Hyderabad Aboli- 
tion of Inams and Cash Grants Act. 
The revision petitioners had raised the 
plea before the trial Court that the suit 
lands were inam lands the occupancy 
rights of which were given to the te- 
nants and hence the landholder was not 
entitled to recover possessoin of the 
said lands. There was. great force in 
this plea. The documents filed by the 
tenants in the lower court clearly show 
that S. no. 273 and 259 situated at 
Massa are inam lands. Jaidratha was 
given the price of occupancy rights by 
the notice issued on 3-9-61. Thus we 
find the lands in dispute were inam 
lands. Under Section 3 sub-section (1) 
of the Hyderabad Abolition of Inams 
Act all rights and interests vesting in 
the Inamdar in respect to the Inam 
lands ceased and vested absolutely in 
the State. The date of vesting is 20th 
July, 1955, hence the landholder has 
lost his right to recover possession of 
the lands from the date of the enforce- 
ment of the Hyderabad Abolition of 
Inam Act. It is not correct to say that 
the landholder cannot be deprived of 
the rights accrued to him prior to the 
enforcement of the said Act. Both the 
lower courts have wrongly held that 
the subsequent change in the law will 
not deprive person of the rights which 
accrued to him before the new law was 
enforced. So far as the claim of rent 
is concerned I think that the Inamdar 
was entitled to recover the amount of 
rent. But he cannot be given posses- 
sion of the lands under Section 32 (2) 
of the Hyderabad Tenancy Act when 
it is found that all rights pertaining to 
inam vested in the Government from 
20th July, 1955. Moreover the occu- 
pancy rights have also been conferred 
and given to the tenant under the 
provisions of the Hyderabad Abolition 
of Inams Act. In view of these facts 
the respondent was not entitled to re- 
cover possession of the inam lands.” 


3e The order of the Deputy Col- 
lector confirming that of the Naib Tab- 
sildar directing possession to be given 
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to the land-lord was accordingly set 
aside. 


4. The High Court on being ap- 
proached under Art. 227 of the Consti- 
tution confirmed the final order of the 
Tribunal but on different grounds. Ac- 
cording to the High Court where the 
mam was abolished with effect from 
July. 20, 1955 under the Abolition Act 
the relationship of landlord and tenant 
continued to subsist till July 1, 1960, 
and the provisions of the Act, there- 
fore, continued to apply to the land. 
But as in this case the landlord had 
on June 18, 1960 given to the tenants 
only a notice to quit and had not ap- 
plied for possession under S. 32 of the 
Act the relationship of landlord and te- 
nant continued to subsist up to July 1, 
1960 when this relationship came to an 
and. Thereafter the landlord was not 
entitled to claim possession pursuant 
to the notice to quit. The learned single 
Judge took this view following the 
Full Bench decision of the Bombay 
High Court in Dattatraya Sadashiv v. 
Ganapati Raghu, (1965) 67 Bom LR 
521. This view of the High Court is 
challenged in the present appeal by Dr- 
Barlingay, who appeared in this Court in 
support of the appeal. Unfortunately 
there is no appearance on behalf of the 
respondents with the result that we 
did not have the benefit of the argu- 


ments in support of the opposite point 


DÊ view. 


5. Before us. Dr. Barlingay 
rontended that the High Court was in 
error in following the Full Bench deci- 
sion in the case of Dattatraya Sada- 
shiv, (1965) 67 Bom LR 521 (supra) be- 
cause that case was concerned with the 
Yandjord’s claim for possession under 
S. 44 (2) of the Act, which is not the 
case before us. Section 44 (2) of the 
Act, according to Dr. Barlingay’s sub- 


mission, deals with a different situation ` 


and that section is inapplicable to the 
tase in hand. The present case, ac- 
rording to the learned advocate, has to 
be decided in the light of Ss. 19, 28 
and 32 and not S. 44 (2) of the Aci. 
According to S. 19 (2) the landholder 
is entitled to terminate a tenancy on 
the ground inter alia that the tenant 
had failed to pay in any year rent for 
that year, within fifteen days from the 
day fixed under the Land Revenue Act 
for the payment of the last instalment 
of land revenue due for the land con- 
cerned in that year. Section 28 which 
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provides for relief against termination 
of tenancy for non-payment of rent 
lays down that where a tenancy of any 
land held by a tenant is terminated for 
non-payment of rent and the Jandhol- 
der files any proceeding to eject the 
tenant, the Tahsildar shall call upon 
the tenant to tender to the landholder 
the rent in arrears together with the 
cost of proceeding ‘within ninety days 
from the date of the order and if the 
tenant complies with such order, pass 
an order directing that the tenancy has 
not been terminated, and thereupon the 
tenant shall hold the land as if the te- 
nancy had not been terminated. Accord- 
ing to the proviso to sub-s. (1), how- 
ever, this relief against termination is 
not admissible to a tenant whose ten- 
ancy has been terminated for non-pay- 
ment of rent if he: has failed for any 
three years to pay! rent within the 
period specified in S. 19 (2) (a) (i). Sec- 
tion 32 which prescribes the procedure 
for taking ‘possession lays down that no 
landholder shall obtain possession of 
any land ete., held by a tenant except 
under an order of the Tahsildar for 
wales he shall apply in the prescribed 
form, a 


o 6. Dr. Barlingay pointed out 
by referring us to the Full Bench deci- 
sion of the Bombay High Court in 
Dattatraya Sadashiv, (1965) 67 Bom LE 
521 (supra) that in that case the land- 
lord’s claim against the tenant was 
governed by S. 44 (2) of the Act. Sece 
tion 44 deals with a landlord’s right to 
terminate protected: tenancy where he 
requires it for cultivating it personal- 
ly. In such a case, according to the 
Submission, the tenancy is terminated 
only by virtue of an order of the reve- 
nue authorities. Our attention was in- 
vited to the following observation of 
the Bombay High Court in Dattatraya 
Sadashiv, (1965) 67 Bom LR 521 (supra) 


“In regard to the second question, 
sub-s. (1) of S. 44 of the Tenancy Act 
provides that a landholder may after 
giving notice to the: tenant and making 
an application for possession as provid- 
ed in sub-s, (2) terminate the tenancy 
of any land, if the landholder bona 
fide requires the land for cultivating it 
personally. Sub-section (2) states that 
the notice requiredito be given under 
sub-s. (1) shall be in writing and shall 
state the purpose for which the land- 
holder requires the land and that an 
application for possession under S. 32 
Shall be made to the Tehsildar, Twa 


J 
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things are, therefore, necessary for 
terminating a tenancy under sub-s. (1): 
(1) anotice must be given to the te- 
nant stating that the landholder 
requires the land for cultivating itb 
personally, and 


(2) the landholder must make an 
application for possession to the Teh- 
sildar under S. 32 of tne Act. 

If these requirements are complied 
with, the tenancy stands terminated. 
Sub-section (2) of Section 32 provides 


that no landholder shall obtain posses- 


sion of any land or dwelling house held 
by a tenant except under an order of 
the Tehsildar, for which he shall apply 
in the prescribed form. A tenant is, 
therefore, entitled to continue in pos- 
session of the land until the Tehsildar 
has made an order for possession being 
restored to the landkolder. It has, 


therefore, been urged taat he continues 
to be a tenant until the Tehsildar has 
made his order. The manner in which a 
tenancy is to be terminated is, how- 
ever, laid down in S. 44. Under this 
section the tenancy terminates when 
after giving the requisite notice the 
landholder makes an application for, 
possession to the Tehs‘ldar. Thereafter, 
the tenant’s possession is not unlawful- 
but it is not held by him as a tenant. 


He -has an estate in possession, which - 


he will lose if the Teksildar makes an 
order in favour of the landholder. Tf, 
however, the Tehsildar rejects the ap- 
plication of the landholder, the ter- 
mination of tenancy by the landholder 
will become ineffective. The tenancy 
will revive and the tenant will continue 
in possession as if his tenancy had not 
been terminated.” 


l 7.` After so observing the High 
Court compared the case of termination 
of tenancy under S. 44 of the Act with 
the case governed by Ss. 19 and 28. 
In its view, according to S. 19 which 
provides for termination of a tenancy 
inter alia on the ground of failure to 
pay rent within the prescribed time, 
the tenancy shall not be terminated 
unless the landholder gives six months” 
notice in writing intimating his inten- 
tion to terminate the tenancy and also 
the ground of such termination. The 
High Court then referred to S. 28 (1) 
and observed: 

“The opening words of this sub- 
section make it clear that a proceeding 
to eject a tenant can te instituted after 
the tenancy has been terminated, that 
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is to say, an application for possession 
can be made to the Tehsildar under 
S. 32 only after the tenancy has been 
terminated. A tenancy is, therefore, 
terminated by the notice given under 
sub-s. (2) of S. 19 and an order of the 
Tehsildar is not required for this pur- 
pose. In fact until the tenancy is ter- 
minated, the landholder does not geta 
right to possession of the land. The 
words ‘as if the tenancy had not been 
terminated’ at the end of the sub-section 
also imply that the tenancy had previ- 
ously been terminated. Section 28, 
therefore, also shows that a tenancy is 
terminated by giving a notice to the te- 
nant and that it does not continue un- 
til the Tehsildar has made an order for 
possession of the land.” 


Relying on these observations Dr. Bar- 
lingay submitted that the decision in 
Dattatraya Sadashiv (1965) 67 Bom LR 
521 (supra) has been wrongly consider- 
ed as an authority for the case in hand. 


. §. Prima facie Dr. Barlingay’s 
submission seems to possess merit and 
the High Court appears to us to be not 
quite right in relying -on Dattatraya 
Sadashiv (1965) 67 Bom LR 521 (supra) 
as a binding precedent for the present 
case. Unfortunately, as already observ- 
ed, we did not have the benefit of the 
opposite view, or of the arguments 
supporting the view taken by the Tri- 
bunal or supporting the conclusion of 
the High Court on grounds other than 
those stated by it in the impugned 
judgment, because the respondents 
were unrepresented in this Court and 
this appeal was heard ex parte. Dat- 
tatraya Sadashiv (supra) no doubt is a 
direct authority only for a case where 
an application is made by a landlord 
under S. 44 of the Act and reference to 
Ss 19 and 28 was made apparently for 
the purpose of fortifying its view of 
S. 44 by contrasting the two kinds of 
cases dealt with by the Act. 

9. Incidentally we may point 
out that in the State of Maharashtra 
v. Laxman Ambaji, AIR 1971 SC 1859 
this Court, while considering certain 
provisions of the Act, observed that the 
relationship of landlord and tenant 
under the Abolition Act ceased on July 
1, 1960 and if a tenant had prior to 
that date surrendered possession and 
the Inamdar had accepted such surren- 
der and had remained in possession on 
July 1, 1960, he would be entitled to 
the grant of occupancy rights. If, how- 
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ever, the tenant claimed to be in pos- 
session on that date the Government 
will have to ascertain as to who was 
in lawful possession on July 1, 1960 
for the purpose ọf grant of occupancy 
rights. In the course of the judgment 
reference was made to the Full Bench 
decision in Dattatraya Sadashiv (1 965) 
67 'Bom LR 521 (supra) and that deci- 
Sion was approved on the point that 
the relationship of landlord and tenant 
continued up to July 1, 1960. These 
decisions do not deal with the effect 
of the absolute vesting in the State of 
all rights and interests with respect to 
the inam lands with effect from July 
20. 1955. Again, can it be said that this 
vesting became ineffectual by reason 
of mere continuation of the relation- 
ship of landlord and tenant up to July 
I, 1960? Under S. 1 (3) of the Aboli- 
tion Act which had been published in 
she Hyderabad Gazette Extraordinary 
On July 20, 1955, .inter alia, S. 3, 
except cls. (d), (g), (h) and (i) of sub- 
sec. (2) of S. 3 came into force on July 
20, 1955. Section 3 provides: 


“3. Abolition and vesting of inams 
and the consequences thereof — 


(1) Notwithstanding anything to 
the contrary contained in any usage, 
settlement, contract, grant, sanad, order 
or other instrument, Act, regulation, 
rules or order having the force of law 
and notwithstanding any judgment, 
clecree or order of a Civil, Revenue or 
Atiyat Court, and with effect from the 
date of vesting, all inams to which this 
Act is made applicable under sub-sec- 
tion (2) of S. 1 of this Act shall be 
deemed to have been abolished - and 
shall vest in the State. 


(2) Save as expressly provided by 
or under the provisions of this Act and 
with effect from the date of vesting, 
the following consequences shall ensue, 
namely: 


(a) the provisions of the Land 
Revenue Act, 1317 Fasli relating to 
inams, and the provisions of the Hyde- 
rabad Atiyat Enquiries Act, 1952 and 
cther enactments, rules, regulations 
end circulars in force in respect of 
Atiyat grants shall, to the extent they 
ere repugnant to the provisions of this 
Act, not apply and the provisions of 
the Land Revenue Act, 1317 Fasli, 
relating to unalienated lands for pur- 
poses of land revenue, shall apply to 
the said inams: 
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(b) all rights, ‘title and interest 
vesting in the inamdar, kabiz-e-kadim, 
permanent tenant, protected tenant and 
non-protected tenant in respect of the 
inam land, other than the interests ex- 
pressly saved by or under provisions 
of this Act and including those in all 
communal lands, ‘cultivated and un-= 
cultivated lands (whether assessed or 


not), waste Jands, pasture lands, 
forests, _ mines and minerals, quar- 
res, Trivers and ‘streams, tanks and 


irrigation works, fisheries and ferries, 
Shall cease and be vested absolutely in 
the State free from alt encumbrances; 


___(ce) all such inam lands shall be 
liable to payment of land revenue; 

(d) all rents and land revenue in- 
cluding cesses and royalties, accruing! 
In respect of such inam lands, on or 
after the date of vesting, shall be pay~ 
able to the State and not to the inam- 
dar, and any payment made in contra- 
vention of this clause shall not be 
valid; p 

_ (e) all arrears of revenue, whether 

as judi, quit-rent or other cess, remain~ 
Ing lawfully due onthe date of vesting 
im respect of any such inam shall, after 
such date, continue to be recoverable 
from the inamdar by whom they were 
payable and may, without prejudice to 
any other mode of recovery, be realised 
by deduction thereof from the. compen- 
sation amount payable to him under 
this Act: ~- 

(f) no such inam shall be liable to 
attachment or sale in execution of any 


decree or other process of any Court. 


and any attachment existing on the 
date of vesting or any order for attach- 
ment passed before such date in res- 
pect of such inam, shall, subject to the 
provisions of section 73 of the Trans- 
fer of Property Act, 1882, cease to be 
in force; l 


(g) the inamdar and any other 
person whose rights have vested in the 
State under clause (b) shall be entitled 
only to compensation from the Govern- 
ment as provided for in this Act: 


(h) the relationship with regard to 
inam land as between the inamdar and 
kabiz-e-kadim, permanent tenant, pro- 
tected tenant or non-protected tenant 
Shall be extinguished: 

' (i) the inamdar, kabiz-e-kadim, 
permanent tenant, protected tenant, 
and a non-protected tenant of inam 
lands and any person holding under 
them and a holder of an inam, 
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as against the Government, be entitled 
only to such rights anc privileges and 
be subject to such conditions as are 
provided for under this Act and any 
other rights and privileges which may 
have accrued to any of them in the 
inam before the date of vesting against 
the inamdar shall cease and shall not 
be enforceable against the Government 
or the inamdar. 


(3) Nothing contair.ed in sub-sec- 
tions (1) and (2) shall cperate as a bar 
fo the recovery by the inamdar of any 
sum which becomes dus to him before 
the date of vesting by virtue of his 
rights as inamdar and any such sum 
shall be recoverable by him by any 
process of law which, but for this Act, 
would be available to him.” .- 


10. We have reproduced this 
section for showing thet the effect of 
these provisions on the facts of the pre- 
sent case would have to be considered 
before granting the appellant’s prayer 
for possession. The other question 
which also requires corsideration is the 
respondent’s contention upheld by the 
Tribunal that the occupancy rights 
under the Abolition Act had already 
been conferred on the tenants. The 
entire record not being before us and 
the tenants not being represented in this 
Court we are unable to deal with this 
important point. 


11. After considering all the 
implications of the appellants argu- 
ments as suggested by Dr. Barlingay 
we consider it proper to set aside the 
order of the High Court and send the 
ease back to it for re-decision after 
considering the distinczion pointed out 
by the Full Bench of the Bombay High 
Court in Dattatraya Sadashiv (1965) 67 
Bom LR 521 (supra) and in the light 
of this Court’s decision in Laxman 
Ambaji AIR 1971 SC 1859 (supra). As 
just pointed out, we did not have the 
advantage even of going through the 
relevant record of the case as it was not 
got printed by the appellant. In the 
circumstances, this judgment should not 
‘be construed to contain any expression 
of opinion either way on the merits 







limited only to the point that Datta- 
traya Sadashiv, (1965) 67 Bom LR 521 
(supra) is not a binding precedent for 
he decision of the case in hand, 


Jagdish Chand v. State of Punjab ` 
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12. The order of the High Court 
is accordingly quashed and the case 
remitted back to the High Court for a 
fresh decision of the application under 
Art. 227 of the Constitution in accord- 
ance with law and in the light of the 


‘Observations made above. As there was 


no representation on behalf of the res- 
eae there will be no order as to 
costs. 


Case remanded. 


AIR 1972 SUPREME COURT 2587 
(V 59 C 504) 

| (From: Punjab)* 

A. N. RAY, I. D. DUA AND K. K. 
MATHEW, JJ. 

M/s. Jagdish Chand Radhey Shyam, 
Appellant v. The State of Punjab and 
others, Respondents. 

Civil Appeal No. 1099 of 1967, D/- 
6-9-1972. 
; Index Note — (A) Capital of Pun- 
jab (Development and Regulation) Act 
(Punjab Act.27 of 1952), S. 3—Once 
auction sale is complete title in land 
or building does not remain with the 
Government even though a portion of 


the consideration remains unpaid. 
L.P.A. No. 218 of 1965 D/- 21-2-1966 
(Punj.) Reversed. (Para 11) 


Brief Note — (A) Once auction sale 
of Government land ór building is:com- 
plete the title in the property vests in 
the purchaser and it cannot be said 
that the Government remains the 
owner of the property till full consi- 
deration is paid. This is clear from the 
language of S. 3 which provides that 
the unpaid portion of the consideration 
money will become the first charge on 
the property. L.P.A. No. 218 of 1965 
D/- 21-2-1966 (Punj.) Reversed 

(Para 11) 


Index Note — (B) Capital of Pun- 
jab (Development and Regukation) Act 
(Punjab Act 27 of 1952), S. 9 — The 
provision violates Arts. 14 and 19 (1) (g) 
—L.P.A. No. 218 of 1965 D/- 21-2-1966 
(Punj.) Reversed. (X-Ref: Constitution 
of India, Arts. 14, 19 (1) (g)). 


Brief Note — (B) While S. 3 pro- 
vides that the unpaid consideration 
money will be the first charge on the 
auctioned property and thus affords 


*(L. P. A. No. 218 of 1965, D/- 21- 
2-1966 — Punj.) 
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the remedy to the Government to re- 
cover the unpaid consideration under 
the ordinary law of a land. S. 9 provides 
for the forfeiture of any part of the 
money paid and for resumption of the 
land. Section 9 does not offer any 
relief against forfeiture, This feature 
that the Government can proceed 
either under the ordinary law of the 


land or under the 1952 Act shows that 
There is nc 


there is discrimination. 
guidance in the Act as to when the 
Government will resort to the common 
law remedy or the more drastic reme- 
dy provided under S. 9. Again there 


is the possibility that the Government - 


may choose and. discriminate’ in pro- 
ceeding against one person in one man- 
ner and another person in another man- 
ner. Hence S. 9 is unconstitutional as 
violating Arts. 14 and 19 (1) (g) and 
on default of the auction purchaser to 
pay balance consideration money the 
Government cannot forfeit the monies 
paid and resume the site. L.P-A. No. 
218 of 1965, D/- 21-2-1966 (Punj.) Re- 
versed. (Paras 14,:15, 16, 17, 18) 


M/s. Mahendrajit Singh and K. B.’ 


Mehta, Advocates, for Appellant; M/s. 
Harbans Singh and R. N. Sachthey, 
Advocates, for Respondents, — 


The following Judgment of the 
Court was delivered by 


“RAY, J.:— This appeal is by cer- 
ficate from the judgment dated 21 Fe- 
bruary, 1966 of the High Court of Pun- 
_ Jab and Haryana at Chandigarh. `` 


2. The appellant at a publie. 


auction held by the Estate Officer, 
Capital Project, Chandigarh on 21 De- 
cember, 1958 purchased site No. 43 in 
the Grain Market, Chandigarh. The 
purchase price was Rs. 94,000. 25% of 
the sale price was payable at the fall 
Df the hammer, The balance sum with 
interest was payable in three equal 
instalments of Rs. 25.615 each. The 
appellant paid Rs. 23,500 being 25% of 
the sale price at the fall of the hammer. 


The appellant paid a further sum of - 


Rs. 21,992 towards the first instalment. 
A sum of Rs. 3623 was outstanding on 
she first instalment. The appellant 
made improvements on the site. The 
appellant raised construction thereon 
at his own expense. ` He invested about 
Rs. 1,50,000 in the shape of building 


Be machinery. The appellant could ~ 


not pay Rs. 3,623 being the balance of 
the first instalment and the second and 
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the third instalments amounting ta 
Rs, 25,615 each. .! | 

3. The appellant asked for in- 
Stalments because the appellant was in 
financial difficulty. Eventually, the Es- 
tate Officer on 2 J anuary, 1962 resum= 
ed the site and forfeited the amount of 
Rs. 42,728.01 paid: by the appellant. 
The order of resumption and forfeiture 


was made by the Estate Officer (Capi-' 


tal Project), Chandigarh in exercise of 
powers under Section 9 of the Capital 


of Punjab (Development and Regula- . 


yore Act, 1952 referred to as the 1952 


4. . The appellant filed an appeal 
under Section 10 of the 1952 Act. The 
appellant’s appeal was accepted by the 
Appellate Authority, the Chief Admi- 
nistrator, Chandigarh. The appellant 
was given time for 'the payment of in- 
stalments with interest at the rate of 
41/2% per annum and a penalty of 10 
per cent of the amount in arrears was 
ordered to be paid within’ 30. days from 
the date of the Appellate order. The 
conveyance deed in! respect of the site 
was also to be executed immediately. . 

9. The appellant thereafter 
made a representation to the Chief 
Minister and asked 'for further instal- 
ments and prayed that steps be not 


taken to resume the site. The appela | 


lant’s representation was rejected. _ 

6 = The appellant then filed 
a revision application before the 
Financial Commissioner. On 14 
September, 1964 the Financial Com- 
missioner rejected. the revision ap- 
Plication. The ground was that the 
appellant had filed a first revision ap- 
plication. The second application was 
therefore not competent. It may be 
stated here that Section 10 aforesaid 
Provides an appeal to the Chief Admi- 
nistrator against the order of the Es- 
tate Officer. Section 10 also states 
that a revision application can be pre-= 
sented before the State Government 
against the order of the Chief. ‘Admi- 
nistrator. Dh 


T. - The appellant filed a writ 
petition in the High Court. The appel- 
lant challenged the ` validity of the 
orders of the respondents. The grounds 
for challenge were these. First, S. 9 of 
the 1952 Act which provides for the 
resumption of property by the Estate 
Officer is ultra vires and ` unconstitu- 
tional. Secondly, Section 9 provides 


` for resumption of property and forfei- 


ture of money paid which are uncon- 
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stitutional and unreasonable restric- 
tions on the right to hold property. 
Thirdly, the power ccnferred on the 
Estate Officer to take ection under Sec- 
tion 9 for resumption is unregulated 
and arbitrary. 


8. In the High Court if was 
contended that the appellant became 
owner of the site, and, therefore, no 
resumption of the site could be taken 
. by proceeding under the Punjab Public 
Premises and Land (Eviction and Rent 
Recovery) Act, 1959. Secondly, it was 
contended that Section 9 of the 1952 
Act violated Article 14 inasmuch as 
Sections 8and 9 of the 1952 Act pro- 
vide for the same ma-cter and there is 
no indication as to when action will be 
taken under either of the sections. It 
was also said that the sections offended 
Article 14 of the Constitution by rea- 
son of unregulated conferment of 
power. 

9. The High Court held that 
title would pass only when full price 
was paid and till then the Government 
remained the owner and could resume 
possession. The High Court held that 
Sections 8 and 9 of the 1952 Act were 
supplementary to eack other and if re- 
covery of the amount Jue as arrears of 
land revenue was provided for there 
could be resumption cf the site. 


10. ‘Counsel for the appellant 
Tepeated the contentions which had 
been made before the High Court. 


11. Broadly stated Section 3 of 
the 1952 Act indicates these features. 
The Government has power to sell by 
auction, allotment or otherwise any 
land or building. Tne consideration 
money is to be paid in such manner as 
the Government may prescribe. The 
unpaid portion -of ‘tne consideration 
money will be a first charge on the 
site or the building. The transferee 
except with the previous permission in 
writing of the Estate Officer shall not 
be entitled to sell, mortgage or other- 
wise transfer any right, title or interest 
in the site or building until the 
amount which is a first charge has 
been paid in full. Section 3 totally 
repeals the conclusior arrived at by 
the High Court that the Government 
remains the owner until the entire 
consideration money is paid. A charge 
is created for the unpaid portion of the 
consideration money. The prohibition 
against sale, mortgage or transfer by 
the transferee except with the previ- 
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ous permission of the Estate Officer of 
any right, title or interest in the site 
or building establishes the ownership 
and rights of the transferee. If the 
Government were the owner it could 
not be said that the transferee could 
sell, mortgage or transfer any right, 
title or interest. The statute speaks of 
payment of consideration money by 
Sale to the transferee. The Govern- 
ment cannot after sale remain the 
owner. The statute forbids such con- 
struction. If the Government is the 
Owner the Government cannot at the 
Same time be entitled to a charge on 
the property for the balance of the 
consideration money. A charge ona 
property is under the Transfer of Pro- 
perty Act enforced by instituting a suit 
and bringing the property to sale. If 
the property yields a higher price than 
what the charge represents, the owner 
is entitled to the excess sum. 


_ 12. Section 5 of the 1952 Act 
deals with imposition of penalty and 
mode of recovery of arrears. If there 
is any default in payment of considera- 
tion money cr instalment or any other 
money due on account of transfer or if 
there is default in the payment of fee 
or tax levied the Estate Officer may 
direct a sum not exceeding that amount 
due to be recovered by way of penal- 
ty. The amount due together with the 
penalty may be recovered as an arrear 
of land revenue. 


13. Section 9 speaks of resump~ 
tion of the site or building by the Es- 
tate Officer and forfeiture of the whole 
or part of the money paid on account 
of consideration in the case of non-pay~ 
ment cf consideration money or instal- 
ment or breach of any condition of 
transfer or breach of any rule. 

14. Under the ordinary law of 
the land it is open to the Government 
to enforce the charge and to recover the 
due on consideration money, instal- 
ments or any other due from the trans- 
feree. It is also open to the Government 
under Section 8 of the Act to proceed 
against the transferee to realise the 
amount due on consideration money or 
on instalment or any other due as an 
arrear of land revenue. Section 8 pro- 
vides penalty for default in payment 
of money and the recovery of the same 
as an arrear of land revenue. These 
remedies are deterrent and drastic. 


15. Section 9 of the 1952 Act 
empowers the Government to forfeit 
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fhe whole or any part of the money in 
case of non-payment of consideration 
money or instalments or other dues 
for breach of covenants. Under the 
ordinary law of the land there is relief 
egainst forfeiture for breach of cove- 
nant or provisions. Section 9 does not 
cffer any relief against forfeiture. This 
feature that the Government can pro- 
ceed either under the ordinary law of 
the land or under the 1952 Act shows 
that there is discrimination. There is 
nothing in the statute to guide the 
exercise of power by the Government 
es to when and how one of the methods 
will be chosen. 


16. Section 9 confers power tc 
resume the site. There is a charge on 
the land for the unpaid consideration 
money. This charge can be enforced by 
instituting a suit in a court of law. The 
owner will have the opportunity. of 
paying the money and clearing the pro- 
rerty of the charge. On the other hand 
when the Government proceeds under 
s2ction 9 of the Act to resume the land 
or building the Government proceeds 
under the Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act, 
1959. There is no guidance in the Act 
as to when the Government will resort 
to either of the remedies. 


17. Again in all these cases of 
recovery of money or resumption of 
land or building and forfeiture of 
monies paid the Government may 
choose and discriminate in proceeding 
azainst one person in one manner and 
another person in another manner. 


18. The Act creates a charge on 
the property. The Act forbids creation 
o-athird party right by the transferee 
until the amount represented by the 
charge is paid in full. In the teeth of 
statutory security and enforceability it 
is totally unreasonable restriction on 
the enjoyment of property by resuming 
the site for defaults in payments of 
money and forfeiting the monies paid 
by the transferee. 


19. For these reasons, we are 
of opinion that the Government is not 
entitled to forfeit the monies paid and 
resume the site under the provision 
contained in section 9 of the 1952 Act. 
Taese provisions violate Articles 14 and 
19 (1) (f). These provisions are uncon- 
stitutional. 


20. The judgment of the High 
Court is set aside. The appeal is allow- 


Hasan Ali v. State of West Bengal 


A.I. EÈ. 
ed. In view of tħe fact tħat there is 
no order as to costs in the High Court 
the parties will pay and bear their 


own costs. 
3 Appeal allowed. 


AIR 1972 SUPREME COURT 2590. 
(V 59 C 565) 


J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. 


Sk. Hasan Ali, Petitioner v. State 
of West Bengal, Respondent. 


Writ Petn. No. 116 of 1972, D/- 
20-7-1972. 


Index Note — (A) Maintenance of 
Internal Security Act (1971) S. 8 — 
Grounds of detention—Date, time and 
place of incident specified Names of 
associates not stated—Grounds cannot 
be called vague on that Ground. 


Brief Note — (A) What has to be 
seen by the Court is that the ground of 
detention supplied to the detenu are 
not so vague as to prevent him from 
making an effective representation. 
Where the date, time and place of the 
the incident were clearly stated it was 
held that the grounds of detention were 
sufficient to appraise the detenu of 
the precise activity on account of which 
the order of detention was made and 
he was not handicapped in making an 
effective representation against the 
order. The mere fact that the names of 
his associates were not stated did not 
make the grounds vague. AIR 1972 SC 
1924, Rel. on. (Para 6) 


Index Note — (B) elias of 
Internal Security Act (1971), S. 12 — 
Representation of detenu — Disposal 
by State Government — Delay—When 
excused.’ 


Brief Note — (B) Where the repre- 
sentation of the detenu was received 
on November 10, 1971 and was dis- 
pased of by State Government on De- 
cember 16, 1971 and. the delay was 
caused on account of constant demons- 
trations of State employees during the 
period resulting in irregularity in 
regular work and mé6vement of files 
and there were a large number of de- 
tention cases to be dealt with due to 
the breaking of Indo-Pak hostilities and 
still the representation was disposed of 
within 16 days of the ceasing of agita- 
tion of the State employees, it was held 
that the delay in disposal was suffi- 
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ciently explained and the detention was 
not therefore invalid on that ground. 
(Para 6) 


Cases Referred: Chronological Paras 


AIR 1972 SC 1924=(1972) 1 SCC 
308, Deb Sadhan Roy v. State — 
of West Bengal 6 


‘The following Judgment of the 
Court was delivered by 


KHANNA, J.:— Easan Ali peti- 
tioner was ordered ky the District 
Magistrate Midnapore as per order 
dated October 11, 1971 to be detained 
under Section 3 of tae Maintenance 
of Internal Security Act “with a view 
to preventing him from acting in any 
manner prejudicial to the maintenance 
of supplies and services essential to the 
community”. In pursuance of that 
order, the petitioner was .arrested on 
October 24, 1971 and was served with 
the order of detention along with the 
ground of detention together with 
vernacular translation thereof, The 
petitioner has approached this Court 
through jail under Article 32 of the 
Constitution for issuing a writ of 
habeas corpus. y 

2. The District Magistrate sent 
report to the State Government on 
October 13, 1971 about the making of 
the detention order together with 
necessary particulars. The said Gov- 
ernment approved the detention order 
on October 21, 1971. Sometime after 
November 10, 1971 the State Govern- 
ment received: representation dated 
November 8, 1971 from the petitioner. 
The said representation after being 
considered was reject2d by the Gov- 
ernment on December 16, 1971. In the 
meanwhile, on November 11, 1971 the 
state Government placed the case of 
the petitioner before the Advisory 
Board. The representation of the peti- 
tioner after being rejected too was sent 
to the Advisory Board. The Advisory 
Board, after considering the material 
placed before it, sent its report to the 
state Government on December 20, 
1971. Opinion was expressed by the 
Board that there was sufficient cause 
for the detention of the petitioner. The 
State Government thereafter confirm- 
ed the order for the detention of the 
petitioner on December 22, 1971. 


3. The petition has been resist- 
ed by the State Government and the 
affidavit of Shri Sukumar Sen, Deputy 
secretary, Home (Special) Department, 


Hasan Ali v. State of West Bengal (Khanna J.) [Prs. 1-6] S. C. 2591 


Government of West Bengal has been 
filed in opposition to the petition. - 


4, Mr. Prashar has argued the 
case amicus curlae on behalf of the 
petitioner, while the State has been re- 
presented by Mr. Mukhoti. 


5. The first contention which 
has been raised by Mr. Prashar is that 
the petitioner was not produced before 
the Advisory Board and, as such, was 
deprived of an opportunity of making 


„oral submissions to the Board. In this 


respect we find that in the ground of 
detention which was served upon the 
petitioner along with the order of de- 
tention, he was informed that he could 
make a representation to the State 
Government against the detention 
order and that his case would be placed 
before the Advisory Board within 30 
days from the date of detention. The 
petitioner was also told that in case he 
desired to be heard in person by the 
Advisory Board, he should intimate 
such desire in his representation to the 
state Government. The petitioner in- 
pursuance of that submitted a fairly 


long representation. It was, however, 
nowhere stated by the petitioner 
that he desired to be heard in 


person by the Advisory Board. It 
would, thus, follow that in spite 
of being told that he could have 
a personal hearing before the Advi- 
sory Board, the petitioner failed 
to intimate that he desired such a hear- 
ing. No grievance can consequently 
be made by the petitioner on the score 
that he was not afforded a personal 
hearing by the Advisory Board. 


6. It has been next argued by 
Mr. Prashar that the ground of deten- 
tion was vague as it did not specify the 
name of his associates. According to the 
ground of detention, the petitioner was 
ordered to be detained on the ground 
that he had been acting in a manner 
prejudicial to the maintenance of sup- 
plies and services essential to the com- 
munity as evidenced by the particulars 
given below: 


“On 27-3-1971 at about 10.10 hrs., 
you along with your associates were 
found engaged in smuggling rice by 
train No, 110 DN at Radhamohanpur 
Rly. Station under Kharagpur C.R.P.S. 
Shri N. G. Saha, Inspector of Police, 
Cordoning Midnapore was there on 
duty to prevent smuggling of rice from 
the cordoned areas of Midnapore dis- 
trict to the statutory rationing areas of 
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Howrah and Calcutta. He secured 
arrest of some smugglers and seized 
huge quantity of rice there, when you 
along with your associates attacked the 
police party, assaulted some of them, 
snatched away a portion of the seized 


rice and rescued some of the arrested - 


smugglers, 


Thus you acted in a manner pre- 
fudicial to the maintenance of supplies 
and services essential to the com- 
munity.” 


Perusal of the above goes ‘to show that 
the date, time and place of the incident 
was specified. Particulars were also 
given regarding the nature of the acti- 
vity of the petitioner. The facts stated 
in the ground of detention were suffi- 
cient to apprise the petitioner of the 
precise activity on account of which the 
order for his detention had been made 
and, in our. opinion, it cannot be said 
that the petitioner was in any way 
handicapped in making an effective re- 


presentation against the detention 
order. What has to be seen by the 


Court is that the ground of detention 
supplied to the petitioner was not sa 
vague as to prevent him from making 
an effective representation. In the pre- 
sent case, as mentioned earlier, the 
ground of detention does not suffer 
from any infirmity of vagueness. The 
fact that the names of the associates 
of the petitioner were not given in the 
ground of detention would not make 
the ground to be vague. A similar con- 
tention was advanced in the case of 
Deb Sadhan Roy v. State of West Ben- 
gal, (1972) 1 SCC 308 = (AIR 1972 SC 
1924) and was repelled by this Court 
in the following words: 


“Tt was contended that the associa~ 
tes of the petitioner have not been speci- 
fied and therefore it will be difficult 
for the petitioner to make effective re- 
presentation in respect thereof. We 
think there is no validity in this sub- 
mission. Not only the dates and the 
time in each of the grounds have been 
mentioned but the acts of the peti- 
tioner have been specified in detail to 
enable him to make an effective repre- 
sentation. In our view it is not neces 
sary for the petitioner to make an ef- 
fective representation to specify all his 
associates because they may not have 
been known. The petitioner is being 
detained in respect of his acts and if in 
association with others he has acted in 
a manner prejudicial to the mainten= 


A. I. R. 
ance of| the publie order, his detention 
cannot be said to be illegal.” 
Lastly, it has been argued that the re- 
presentation made by the petitioner 
was received by the State Government 
sometime after November 10, 1971. 
The said representation -was disposed 
of by the State Government on Decem- 
ber 16, |1971. There was, according to 
Mr. Prashar, inordinate delay in dis- 
posing of the petitioner’s representation’ 
and this circumstance was sufficient to 
invalidate the petitioner’s detention. In 
this respect we find that no such 
ground |was taken by the petitioner in 
the writ petition. On June 16, 1972 
when the above ground was urged, the 
State Government was given an op- 
portunity to file an affidavit to explain 
the delay. Shri Sukumar Sen there- 
after filed a further affidavit. Accord- 
ing to that affidavit, the representation 
of the petitioner could not be consider- 
ed earlier than December 16, 1971 
mainly |because of the fact that there 
were constant demonstrations of the 
State Government employees, includ- 
ing those of Home (Special) Depart- 
ment. a result of that, there was 
no refular work and movement of 
files. It is also stated that during the 
above period a large number of deten- 
tion cases had to be dealt with by the 
Government. The period of 16 days 
taken by the State Government after 
the agitation of its employees had come 
to an end, in: our opinion, was not so 
inordinately long as to show laches on 
the part of the State Government. It is- 
significant that during the above period 
Indo-Pak. hostilities: had broken out 
and we'see no ground to question the 
averment in Shri Sen’s affidavit that a 
very large number of detention cases 
had to be looked into and examined 
during those days by the State Govern- 
ment. The delay in disposing of the 
petitioner's representation has, in our 
view, been satisfactorily explained. 
The petition consequently fails and is 
dismissed. 

Petition dismissed. 
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SUPREME COURT 2593 
(V 59 C 506) 


(From: Petna) 
J. M. SHELAT, I. D. DUA AND 
H. R. KHANNA, JJ. : 
Ramlagan Singh and others, Ap- 
pellants v. State-of Bihar, Respondent. 
Criminal Appeal No. 121 of 1970, 
D/- 17-8-1972. 
= Index Note: — Constitution of India 
Art. 136 — Non-mention of injuries on 
person of accused, in prosecution evi- 
‘dence would not, by itself, justify 
interference under Art. 136, with the 
appraisement of evidence accepted by 
‘ower courts. (Paras 8, 9, 10) 


The following Judgment of the 
‘Court was delivered by 


KHANNA, J.:—.This is an appeal 
‘by special leave by 13 persons, Ram- 
dagan Singh, Ram Suresh Singh alias 
Suresh Singh, Ramdutt Singh, Awadh 
“Singh, Ambika Singh, Saligram Singh, 
America. Singh, Ram Nandan Singh, 
‘Karoo Singh, Ram Swaroop Singh, 
‘Bhondu Singh, Sheocutta Singh. and 
“Bali Singh, against the judgment of 
‘Patna High Court. 

2. The 13 appellants and Kamesh- 
war Singh were triec in the court of 
Additional Sessions Judge Gaya for 
"various offences. The main charge was 
against Ramlagan Singh and Suresh 
singh, who are both brothers, for an 
offence under Section 302 Indian Penal 
Code for causing the death of Tulsi 
Yadav. There were also charges under 
-Section 302 read with Section 109, Sec- 
‘tion 302 read- with Section 149, Ss. 324. 
147 and 148 Indian Penal Code. The 
charge’ under S. 324 related to the in- 
‘juries caused to Narsingh Yadav PW. 
"The trial court acquizted Kameshwar 
Singh. Ram Suresh Singh and Ram- 
‘lagan Singh were convicted under Sec- 
tions 302 and 148 Indian Penal Code, 
‘and each of.them was sentenced to 
‘undergo imprisonment for life on the 
former count and rigorous imprison- 
‘ment for a period-of two years on the 
latter count. Ramdutt Singh was con- 
victed under Section 147 and S. 323 
read with Section 103 Indian Penal 
Code. He was awarded a sentence of 
rigorous imprisonment for a period of 
sone year on the former count. No sen- 
tence was awarded to him for the of- 
fence under Section 323 read with Sec- 
- tion 109 Indian Penal Code. Karoo 
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‘along with his 
(PW 9) “and. Narsingh Yadav (PW 


. passing that way. On ‘the 


Singh was convicted under Section 148 
Indian Penal Code and ‘was sentenced 
to undergo rigorous imprisonment for 
a period of two years. Ambika Singh, 
Saligram Singh and America Singh 
were convicted under Section 323 
Indian Penal Code and were sentenced 
to undergo rigorous imprisonment for 
a period of one year. They were also 
convicted under Section 147 Indian 
Penal Code and were sentenced to 
undergo rigorous imprisonment for a 
period of one year, Awadh Singh, Ram 
Nandan Singh, Ram Swaroop Singh, 
Bhondu Singh, Sheodutta Singh and 
Bali Singh were convicted under S. 147 
Indian Penal Code, and each of them 
was sentenced to undergo rigorous im- 
prisonment for a period of one year. 
The sentences awarded to each of the 
accused were ordered to run concur- 
rently. On appeal the Patna High 
Court altered the -conviction of Ram- 
lagan Singh and Suresh Singh accused 
from under S. 302. to that under Sec- 
tion 304, Part II Indian Penal Code. 
Each of these two accused was sen- 
tenced to undergo imprisonment for a 
period of eight years on that count, In 
other respects, the appeals filed by the 
13 accused-appellants were dismissed. 


3. The prosecution case is that . 
on August 24, 1965 Tulsi deceased, 
brother Raj Kumar 


2), proceeded from his village Hasan- 
pur to Dhia market. When they . 
passed near the field of Ramdutt ac- 
cused in the area of village Baraini, 
Ramdutt shouted that the enemy was 
shout of 
Ramdutt accused, the other accused 
who were nearby, came there. Four of 
the accused, namely, Ramlagan Singh, 
Suresh Singh, Kameshwar Singh and 
Karoo Singh were armed with gandasas 
while the others were armed with 
lathis. Ramlagan Singh and Suresh 
Singh then gave gandasa blows on the 
head of Tulsi. Tulsi fell down and was 
given further gandasa blows by Ram- 
lagan Singh and Suresh Singh, The 
other accused, who. were armed with 
lathis, also joined in the assault, Karoo 
Singh gave a gandasa blow at the back 
of Narsingh Yadav PW. Narsingh 
Yadav was also given lathi blows by 
America Singh, Ambika Singh and Sali- 
gram. Narsingh Yadav on receipt of 
injuries ran away, while Tulsi died at 
the spot. The occurrence, it is stated, 
was also witnessed by Tapeshwar 
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Singh (PW 1), Lakhan Singh (PW 3) 
and Jaglal Yadav (PW 5). These three 
witnesses were present in the nearby 
fields at the time of the occurrence. 
The accused after causing injuries’ ran 
away. 


r. 4. Rai Kumar PW. accompani- 
ed by Tapeshwar Singh PW, went to 
police station Belaganj at a distance of 
‘8 miles from the place of occurrence 
and arrived there at about 5 p.m. Raj 
Kumar then made statement. which was 
entered by the Munshi in the daily 
diary. Ramdeni Singh (PW 9), who was 
Station House Officer, was not present 
at the police station at that time. On 
receiving intimation, S.H.O. Ramdeni 
Singh went to the police Station and 
'recorded the statement of Raj Kumar 
at 6.30 p-m. The Station House Officer 
left the police station at 9 p.m. and 
arrived at the place of occurrence at 
-about 2 am. Delay in arrival at the 
place of occurrence was due to heavy 
rains and the fact that the Station 
House Officer had to cover the distance 
on foot. On arrival at the place of oc- 
currence, the Station House- Officer 
found the dead body of Tulsi lying 
there. The Station: House Officer pre- 
pared the inquest report and sent the 


dead body for post mortem: examina- ° 


tion. Post mortem examination on the 
dead body of Tulsi was performed by 
Dr. Ram Chander Prasad Sinha on 
August 25, 1965. Narsingh Yadav PW 
was also got examined from the doctor 
and was found to have six simple in- 
juries on his person. One .of those in- 
juries consisted of an incised wound. 


5. - At the trial Tapeshwar Singh 
(PW 1) Narsingh Yadav (PW 2), 
Lakhan Singh (PW 3). Jaglal Yadav 
(PW 5) and Raj Kumar (PW 8) gave 
ocular evidence regarding the occur- 
rence in support of the prosecution 
_ case. 

6. The accused. in their state- 
ments under Section 342 of the Cade 
of Criminal Procedure denied the pro- 
secution allegations and . stated that 
they had been falsely involved in the 
case. Written statement was also filed 
on behalf of the ‘accused, according to 
which Tapeshwar Singh PW. collected 


a mob of about 100 persons, including . 


Tulsi, Narsingh Yadav and others. The 
mob then went to the Baithak of Ram 
Nandan Singh appellant and assaulted 
Ram Nandan Singh and Suresh Singh. 
The villagers then came there and 
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caused | injuries to Tulsi, Narsingh 
Yadav and Tapeshwar. In defence, the 
accused examined Dr. K. N. Sinha, 
who deposed that Ram Nandan Singh 
and Ram Suresh Singh accused had 
three injuries each' on their persons 
when the witness examined them ‘on 
the night of August 24, 1965. Those 
injuries included incised wounds. 

7. ` The trial court accepted the 
evidence of the five eye witnesses. It 
was also held that the common object 
of the unlawful assembly was only to 
assault land not to’ commit murder. 


Death of Tulsi, it was observed, “was 


‘due to the individual acts of Ramlagarz 


Singh and Suresh Singh accused. The 
other aecused, it was held, could not be 


held tolte constructively liable for the — 


murder|of Tulsi. The accused were ac- 
cordingly convicted and sentenced as 


above.. On appeal the High Court took 
the view that Ramlagan Singh ane 
Suresh Singh could not have the inten- 


tion of killing Tulsi. :At, the same time, 
in the opinion of the High Court, they 
had the| knowledge that death of Tulsi 
might result as a result of the blows 
given by them. Ramlagan Singh and 
Suresh Singh were accordingly convict- 
ed under Section 304, Part E Indian 
Penal Code. In other respécts the judg- 
ment of the trial court was upheld. 


are of the opinion that no case has been} 
made for interference with the judg-} 


ment of the High Court. It cannot be 
disputed that Tulsi died as a result of 
the injuries which were inflicted upon 
him. Dr. Ramesh : Chander Prasad 
Sinha, |who performed post-mortem 
examination on the body of Tulsi de- 
ceased, found eight injuries on the 


body. The first injury consisted of an 


incised wound 4 1/2” x 1/2”. It was 
bone deep on the left side of the head. 


{ 


-The injury resulted in the cutting of the 


skin muscles and the .scalp, the left 
parietal; bone and ‘the outer covering 
of the brain with blood clots on the 
left lobes of the brain. The second in- 
jury consisted of an incised wound 
21/4” x 1/2” x 1/4” on the right side 
of the head, just behind the forehead. 
The third injury was scalp deep on 
the vault of the head. :There were five 
incised | wounds bone deep on the 
back of the head. In addition te 
that, there were incised wounds on the 
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leit forearm, left wrisz and right leg. 
Bruise was also found on the right 
shoulder. 


9. According to the prosecution 
case, the incised wounds on the body 
of Tulsi deceased were caused by Ram- 
lagan Singh and Suresh Singh accused. 
The prosecution in this. respect exa- 
mined Tapeshwar Singh (PW 1), Nar- 
singh Yadav (PW. 2), Lakhan Singh 
(PW 3), Jaglal Yadav (PW 5) and Raj 
Kumar Yadav (PW 8). The evidence of 
these witnesses was accepted by the 
trial court and the High Court, and 
nothing has been brought to our notice 
as may justify interference with the 
appraisement of the said evidence in 
this appeal under Article 136. It may 
be stated that Narsingh Yadav was 
himself injured during the course of 
occurrence and there can be hardly any 
doubt regarding his presence at the 
spot. Likewise, the otter four witnesses 
have satisfactorily accounted for their 
presence at or about the place of oc- 
currence. 


10. ‘Mr. Chari has referred to 
the fact that injuries were found on 
the persons of the two of the accused, 
-namely, Ram Nandan Singh and Suresh 
Singh, It is stated that these injuries 
have not been satisfectorily explained 
_ by the prosecution witnesses. No ques- 
tion, however, appears to have been 
put to any: of the prosecution witnesses 
regarding the injuries caused to Ram 
Nandan Singh and Suresh Singh ac- 
cused. As such, there arose no occasion 
for the prosecution witnesses to explain 
the injuries on the persons of the two 
of the accused, Apart from that, we 
find that a cross case was started 
against the prosecution witnesses in 
this case regarding th2 injuries to Ram 
Nandan Singh and Suresh Singh ac- 
cused, The accused in the cross case, 
we have been informed by Mr. Chari, 
were acquitted on appeal by the High 
Court. It appears that the witnesses 
refrained from referring to the injuries 
on the persons of Rem Nandan Singh 
and ‘Suresh Singh because of fear 
of being implicated in the cross 
case, Looking to the circumstances of 
the case, we are of the opinion that the 
non-mention of the injuries on the 
persons of the two accused in the pro- 
secution evidence would not justify 
interference with the appraisement of 
the evidence by the trial court and the 
High Court. 


B. S, Sharma v. -Union of India (Hegde J.) ` 


tion. 
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11. © The appeal fails and is dis- 
missed. 


Appeal dismissed. 


AIR 1972 SUPREME COURT 2595 
(V 59 C 507) 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


Bhawani Shankar Sharma, Appel- 
lant v. Union of India, Respondent. 

Civil Appeal No. 2079 of 1968, D/- 
7-4-1972. 

Civilians in Defence Services 
(Classification, Control and Appeal) 
Rules (1952), R. 16 — Where the 
Government servant’s representation 
against his superior officer’s proposed 
order stopping him crossing the eff- 
ciency bar due to inefficiency was con- . 
sidered by the Government, along 
with his record and rejected, Rule 16 
is not contravened simply because the 
Government servant was not informed 
of the reasons for holding him ineffi- 
cient before he made his representa- 

(Para 4) 
The Judgment of the Court was de- 
livered by 


HEGDE, J. :— The appellant-plain- 
tiff was working as an Assistant 
Surveyor of Works in the Chief 
Engineer’s Office, Southern Command, 
Poona-1 from November 1953 to July 
1955. On November 22, 1953, the 
Chief Engineer served an order on him 
intimating him that he neither showed 
interest in the work nor applied himself 
sufficiently. Thereafter by another 
order dated January 11, 1954, the 
Chief Engineer informed him that as 
his work was found to be unsatisfac- 
tory, it was proposed to withhold the 
prant of annual increment which fell 
due to him on August 7, 1953, which 
increment would have entitled him to 
cross the efficiency bar at Rupees 590/- 
per month. The appellant was called 
upon to make representation against the 
proposed order. He made a representa- 
tion against the proposed order. He 
pleaded that his performance was not 
below normal. He further stated in his 
representation that he was unable to 
make a proper representation as he was- 
not informed of the basis on which the 
Chief Engineer came to the conclusion 
that he was inefficient in his work. 
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The Government after considering the 
representaion made by the appellant 
crdered stopping him crossing the 
efficiency bar. The appellant’s repre- 
sentation against that order was not 
eccepted. Thereafter the appellant 
hled a suit. from which this appeal has 
risen challenging the validity of the 
crder made by the Government. 


2. The trial Court dismissed 
the suit and that decision has. been 
effirmed by the High Court. 


3. The only contention urged 
cn behalf of the appellant in this Court 


was that the impugned order was in-. 


valid inasmuch as the appellant was 
not granted a reasonable opportunity 
to which he was entitled under Rule 16 
of the Civilians in Defence Services 
(Classification, | 
Fules, 1952. Rule 13 of those Rules 
prescribes that withholding of an in- 
crement is a punishment: That rule 
nowhere refers to the stopping of the 
crossing of the efficiency bar, Rule 16 
says: 


“No order imposing the penalty 
specified in Clause (i), (ii) or (iv) of 


Rule 13 (other than an order based on: 


facts which have led to his conviction 
in a criminal Court or by a Court- 
martial or.an order superseding him 
for promotion to a higher post on the 
ground of his unfitness for that post) 
On any Government servant to whom 
these rules are applicable “shall be 
passed unless he has been given an 
adequate opportunity of making any 


representation that he may desire to. 


make and such representation, if any, 
has-been taken into consideration þe- 
fore the order is passed: 


Provided that the requirements. of 
this rule may, for sufficient reasons to 


be recorded in writing, be waived where 


there is difficulty in observing them 
and where they can be waived without 
irjustice to the officer concerned.” 


A, It is not necessary for our 
present purpose to decide whether the 
impugned order is one of the penalties 
prescribed under Rule 13. -For pur- 
[poses of the case we shall assume, with- 
out deciding it that. it is one such 
penalty. But yet we. see no justifica- 
tion for upholding the contention that 
ttere has been any contravention of 
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formed iby his superiors. 


Control and Appeal) 


ALR. 


Rule 16. The appellant has been given 
an opportunity to make a representa- 
tion. He has made : a representation 
and the| Government in its order has 
said that it has considered his repre- 
sentation as well as his records. The 
complaint of the appellant is that he 
was not informed of the reasons for 
coming te the conclusion that his work 


. was inefficient. The conclusion that an 


officer’s| work is inefficient is based on 
his records as : well as by the opinion 
The ineffi- 
ciency is something: which cannot be 
concretised. We are unable to accept 
the contention that the appellant had 
not been| given a.reasonable opportunity 
to make|a representation against the 
action proposed to be taken by the 
Government. 





5. No other point was urged be- 
fore uslin ‘this appeal. In the result 
this appeal fails and it is dismissed; but 
in the cir rcumstances of the case we 
make no z; order as to costs. 


‘Appeal dismissed. 


AIR 1972 SUPREME COURT 2596 | 
_ (V 59 C 508) 
: (From: Madhya Pradesh) 
K.|S. HEGDE 'AND A. N. 
GROVER, JJ. 


The |Addl. Assistant Commr. of 
Sales-tax, Indore Region, Indore. Ap- 
pellant v. Firm Jagmohandas Vijay- 
kumar, Respondent: (1) Civil Appeal 
No. 1774 (NT) of 1967; (2) Civil Appeal 
No. 1775] (NT) of 1967 The Regional 
Assistant Commr. af Sales Tax, Indore 
and others, Appellants v. Ramdas Siri- 
ram, M. T. Cloth Market, Indore., Res- 


' pondent: | (3) Civil Appeal No. 1776 of 


1967 The Regional Asstt. Commr. of 
Sales Tax, Indore Region, Indore and 
another. ‘Appellants iv. M/s. Ramdas 
Siriram a partnership firm, Indore, 
Respondent: .(4) Civil Appeal No. 1777 of 
1967 Thel Addl. Asstt. '‘Commr. of -Sales- 
tax, Indore. Appellant v. M/s. R. R. 
EA y & Co. Indore, Respondent. 
-Civil Appeals Nos. 1774 (NT); 1775 
DH 1776 and 1777 of 1967, D/- 22-7- 
71 | 


Index Note: — (A) Madhya Bharat 
Sales Tax ` ‘Act (30 of 1950), Ss. 8 and 
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10—Applicability — 5. 10 applies to 
escaped assessments — Once an assess- 
ment proceeding has commenced, 
thereafter there can be no question of 
bar of limitation under S. 10. 
(Para 4) 
Brief Note:—(A) An assessment pro- 
ceeding commences either’ when the 
assessee submits its return within time 
or the department issues notice calling 
upon assessee to submit his- return or 
produce his accounts. In cases where 
assessees have either submitted their 
returns within time or assessment pro- 
ceedings against them have been com- 
menced within the time prescribed by 
S. 10, though no orders of assessments 
have been made, there can be no ques- 
tion of any escapability of assessment. 
Civil Appeal 771 of 1266, D/- 14-8-1968 
(SC), Followed. 


Cases Referred: Chronological Paras 


(1968) Civil Appeal No. 771 of 1966, 
D/- 14-8-1968=25 STC 74 (SC), 
Addl. Asst. Commr. of Sales Tax; 
Indore v. Jagmohandas Vijay 
Kumar (Firm) | 1, 4 

The following Judgment of th 

Court was delivered 3y 

HEGDE, J:— Tne point of law 
arising for decision in these appeals is 

- covered by the decision of this Court 

in Civil Appeal No. 771 of 1966, decid- 

ed on the 14th Aug. 1968 (SC). In view 
of that decision these appeals have to 
be allowed. 


2: In these appeals we are con- 
cerned with the scope of.Ss. 8 and 10 
of the Madhya Bharat Sales Tax Act 
(Act 30 of 1950) Samvat 2007. The Res- 
pondents are register2d dealers under 
that Act as well as under the Central 
Sales Tax Act. The -liability of one of 
the assesseesis under the Central Sales 
Tax Act whereas the liability ofthe 
remaining two assessees is under the 
Madhya Bharat Sales Tax Act. But in 
either case the governing provisions 
are Ss. 8 and 10 of the Madhya Bharat 
Sales Tax Act. In the. case of Respon- 
dent in C.A. No, 1774/67, we are con- 
cerned with the assessment year 1955- 
56. He had not submitted the requir- 
ed return but assessment proceedings 
against him were commenced on 13-8- 
1956, i.e. within five months from the 
end of the assessment year. In the ‘case 
of others, they had filed the required 
returns within time though assessments 
were not made for several years. The 
question for consideration before the 


-s 


~ 


High Court, was whether in view of 
the fact that there was delay of more 
than three years in making the assess- 
ment, the proceedings started were 
barred under S. 10 of Madhya Bharat 
Sales Tax Act. 


3. As mentioned earlier, all the 
assessees with whom we are concerned 
in these cases have either submitted 
their returns within the time prescrib- 
ed or assessment proceedings against 
them had been commenced within time 
though no order of assessment was 
made. When the authorities under the 
Act issued Notices to the assessees to 
produce their accounts books for the 
purpose of their assessment, they 
moved the High Court to quash the 
Notices issued to them. The High Court 
accepted their Writ Petitions and qua- 
shed the impugned- Notices. 


4. ° This Court in Civil Appeal 
No.’ 771 of 1966, dated 14-8-1968 
(SC) has ruled. that once an as- 
sessment proceeding has commenced 
thereafter there can be no question of 
any bar of limitation under S. 10 of 
Madhya Bharat Sales Tax Act. It has 
further ruled that an assessment pro- 
ceeding commences either when the 
assessee submits its return or the de- 
partment issues Notice calling upon the 
assessee to submit his return or pro- 
duce his accounts. In these cases, as 
seen earlier, the assessment proceedings 
were commenced within the time pres- 
cribed in Section 10 and, therefore, 
there can be no question of any esca- 
pability of assessment. This Court has 
also ruled that Section 10 applies only 
to escaped assessments. The ratio of 
that decision governs the facts of these 
cases. 


5. In view of our above conclu- 
sion, it is not necessary to consider 
about the applicability or the effect of 
Section 18-A of the Madhya Pradesh 
General Sales Tax Act 1958 as amend- 
ed in 1964. i 


5 6. In the result, these appeals 
are allowed and the orders of the High 
Court appealed against are set aside. 
The Respondents are ex parte. There 
will be no order as to costs. 

Appeals allowed. 
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AIR- 1972 SUPREME COURT 2598. 
(V 59 C 509) 
(From Delhi: 1971 Cri. L. J, 1375) 
J. M. SHELAT, ACTG. C. J., D. G. | 
PALEKAR AND S. N. DWIVEDI, JJ. 
Hiralal Jain, Appellant v. Delhi 
Administration, Respondent. 
Criminal Appeal No. 5 of 1972, D/- 
1-9-1972. a 
Criminal P. C. (1898), S. 209 — 
Committal proceedings—Order of com- 
mitment is wrong where no prima facie 
.case is made. out against an accused. 
1971 Cr LJ 1375, (Delhi) Reversed on 
facts. AIR 1970 SC 1015, Relied on. | 
(Para 12) 
Where an advocate was engaged by 
some persons for identifying them as 
claimants. in an application made on 
their behalf to claim certain Land-ac- 
quisition-compensation amount and the 
advocate believing the statements of 
tne claimants as true filed his vakalat- 
Nama agreeing to act on their behalf: 
and there was no evidence to show 
Frior knowledge on the part of advo- 
cate that the claimants were not.the 
_Teal persons entitled +o claim the 
amount ‘and no concert between the 
former and the latter was brought on 
record: . - Ne 
Held, it could not be said that there 


was prima facie evidence entitling the’ 


Magistrate to commit the advocate for 
‘affences under Ss, 120-B. read: with 
419, 420, 511 and Ss. 467 read with 471, 
, Penal Code. (Paras 9, 10, 12) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1015=1970 Cri LJ 
903, Raj Pal v. Jai Singh 7, 8 

M/s. Nur-Ud-din Ahmed and Hira 
Lal Jain, Advocates, for Appellant: M/s. 
Parmeshwara Rao and R. N. Sachthey, 
‘Advocates, for Respondent. 

The following Judgment of the 
Court was delivered by ra 

DWIVEDI, J.:.— The appellant, 
Hira Lal Jain, is an Advocate, Along 
‘with Jhumman Singh, Mst. Shanti, 
Dina Nath, Mst. Ram Wati and Mst. 
Chameli, he has been committed to the 
Court of Session for trial for the offen- 
ces under 5. 120B read with Ss. 419, 
420, 511 and S. 467 read with S. 471 
L P.C. He applied to the High Court 
of Delhi fot quashing the commitment 
order against-him. :The High Court 
dismissed his revision. Hence this ‘ap- 
teal by special leave. 


IP/IP/F95/72/JRS 
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2. The prosecution case is this: 
A certain piece of land situate in vil- 
lage Tehkhand (Delhi) was acquired 
under the Land Acquisition Act. The 
Land Acquisition Collector made a 
reference under Ss.!30 and 31 of the 
said Act. The reference was number- 
ed 96 of 1964 in the Court of the Addi- 
tional District and ‘Sessions Judge 


_ Delhi, Shri D. R. Dhameja. Along with- 


the reference the Land Acquisition 
Collector also sent a cheque for the 
amount of compensation settled by him 
to the Court of the Additional District 
and Sessions Judge., The’ said court 
directed| payment of Rs. 4726.70 to each 
of the following persons: (1) Rattan 
Singh s/o Gopal: (2) Nand Lal s/o Gopal 
(3) Singh Raj s/o Gopal; (4) Mst. Kala- 
wati d/o Gopal: (5) Mst. Chameli, d/o 
Gopal; and. (6) Smt. Kadmi widow of 
Gopal. The total amount to be distri- 
buted among them was Rs. 28360.20 p.. 
In July; 1964 the aforesaid accused 
entered jinto a criminal conspiracy to 
obtain payment of the aforesaid amount 


‘by fraud, forgery and impersonation. To 


that end applications were filed on 
their behalf by the appellant. The ap- 
plications were- accompanied by vaka- 
latnamas filed by the appellant. It was 


- ‘alleged in the applications that the ac- 
cused other than the appellant were . 


the rightful claimants of the amount 
and that the amount’ should be paid to 
them, A application purporting to 
be on. behalf of Rattan Singh (a real 
claimant) was signed by the appellant 
as his counsel. On the application’ pur- 
porting to be on beħalf of Nand Lal 
(another real claimant) the appellant 
verified “I personally know Nand Lal 
s/o Gopal. He has signed in my pre- 
sence. In case of wrong payment, I 
shall bë- responsibie:. to refund ` the 


‘ amount.) The verification was signed 


by him.|- l 
3. | On October 24, 1964, Shri D. 


R. Dhameja directed that payment 
should He made to the applicants (who 
were the accused). Thereafter vouchers 


were prepared. One of the vouchers was 
prepared in the name of the appellant, 
for, earlier he had made an applica- 
tion on behalf of Rattan Singh praying 


- that the! vouchers should be drawn in 


his name: The treasury vouchers were 
prepared in the names of the accused 
on November 7, 1964. =: 

À - -| On November 17,. 1964, ‘the 
real Rattan Singh appeared before Shri 
D. R.`Dhameja and claimed payment 


r 


rx 


$ 
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of the amount due to him. His applica- 
tion brought to light the alleged cri- 
minal conspiracy of the accused. There- 
upon payment was stepped and four 
of the vouchers could not be cashed. 
Jhumman Singh, however, was able to 
cash the voucher drawn in the name of 
Singh Raj. The appe_lant also cashed 
the. voucher for the amount payable to 
Rattan Singh. It appears from the First 
Information Report that out of the 
voucher amount he has appropriated a 
sum of Rs. 1400/- to Kimself as his fee. 
it appears that this amount was de- 
posited in his account in the Punjab 
National Bank Ltd. Kashmiri Gate. The 
balance ef the voucher amount was 
deposited in the account of Rattan 
Singh in the State Bank of India. 


5. In the commitment proeeed- 
ings the prosecution produced only 
documentary evidence. No oral evi- 
dence was given. The documentary evi- 
dence consists of the vakalatnamas and 
the: applications filed on behalf of the 
accused, other than tne appellant, by 
the. appellant, the vouchers - and the 
documents of encashment of vouchers 
and the opinion of the hand-writing 
expert te the effect that the signatures 
and. thumb impressions of the accused 
on the applications and vakalatnamas 
tally with their specimen signatures 
and thumb impressiors., 


6.. This is the entire documen- 
tary evidence. While committing the 
accusetl to the court of session on De- 
cember 20, 1968, the committing magis- 
trate said in his order: 


"This whole case is based on docu- 
mentary evidence. Upon the considera- 
tion. of which I am of the considered 
opinion that there exists a prima facie 
ease_against the accused persons under 
Ss. 120B/420 read with 419 I.P.C. 511 
and. 467 I.P.C. read with Section 471 
1.P.C. The accused are accordingly 
charged under the avoresaid sections. 
As the offence under S. 467. I.P.C. is 
exclusively triable by the court .of 
session, all the accused persons are 
committed to the court of session.” 


7. In his revision before the 


- High Court, the appellant advanced 


“several arguments. But his main argu- 


ment was that there was no evidence . 


whatsoever in support- of the charges 
against him. 
ment he appears to have relied on 
Raj Pal v. Jai Singh, AIR 1970 SC 
2015. After referring to that decision, 


~ 


Hiralal v, Delhi: Administration (Dwivedi J.) 


In support of his argu- .- 


[Prs. 4-10] S. C. 2599 


the High Court remarked that the ap- 
pellant could derive no support from 
the law laid down in that -case. Al- 
though the High Court does not ex- 
pressly say in its order that there is 
prima facie evidence for the charges 
against the appellant, it seems to have 
entertained that view. : 

8. Counsel for the appellant has 
canvassed a single point before us. He 
has urged that there is mo evidence 
to justify the framing of the charges 
against the appellant. In Raj Pal Singh... 
AIR 1970 SC 1015 (Supra) this Court 
has held that a magistrate should not 
commit an accused to the Court of Ses- 
sion if there is no prima facie evidence 
or if the evidence is entirely unworthy 
of credit. It is now to be seen whe- 
ther there is any prima facie evidence 
against the appellant. 

9. Admittedly, the appellant 
has neither impersonated nor committ- 
ed any forgery. — 

The real charge against him is 

that of conspiracy under S. 120-B I.P.C. 
But there is no prima. facie evidence 
in respect of this charge. The docu- 
mentary evidence only shows that the 
appellant made applications on behalf 
of the other accused, that he filed his 
vekalatnamas and . that he identified 
them as the real claimants. 
It is well known that the main income 
of many lawyers in the District Courts 
is derived from the work of identify- 
ing persons and sureties in the Courts. 

The other accused must have told 
the appellant that they were the real 
claimants. He believed them and 
agreed to act for them. It seems to us 
that he did nothing beyond what a 
lawyer is authorised to do in a Court 
of Law. ‘There is no evidence to sug- 
gest that he had previous knowledge of 
the faet that the accused were not the 
rightful claimants. Again, there is no 
evidenee whatsoever that there was any 
concert between him and the other ac- 
cused antecedent to the filing of the 
applications and vakalatnamas in court 
by him. In the absence of such evi- 
dence, it cannot be said that there is 
prima facie evidence for the offence of 
conspiracy against him. 

16. - Counsel for the respondent 
could not dispute before us that there 
was no direct evidence in respect of 
the offence of conspiracy against him. 
But he has submitted that there is cir- 
cumstantial evidence. According ta 
him there are two incriminating cir- 
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cumstances against the appellant. 
Firstly; there is the circumstance that 
ke was engaged only for the purpose 
_ cf identifying the other accused; second 
ly; he has appropriated a sum of Rupees 
1400/- towards his fees and it is a 
keavy fee. 


In our view the circumstance of 
tne appellant being engaged by the ac- 
cused for their identification is no in- 
crtiminating evidence for the offence of 
conspiracy. 


Fee is an individual matter. Fees 
vary from lawyer to lawyer. It does 
not also seem that the sum of Rs. 1400/- 
is a heavy fee for the work which the 
appellant did for the other accused. He 
had made applications on their behalf. 
Fe identified them. He also made him- 
Self responsible for refund of the 
amount in case of wrong payment. He 
d2posited a part of the amount payable 
to Rattan Singh in a bank. For this 
work the fee that he charged is 5% of 
the total amount involved in the case. 


li. Counsel for the appellant 
has urged that the appellant’s act of 
teking the responsibility to refund the 
amount in case of wrong payment and 
the depositing of a part of the above 
amount in the bank suggest his bona 
file, There appears to be some force 
in the argument. If there were a cons- 
piracy between the appellant and the 
other accused, he would have taken 
cere not to make himself responsible 
for refunding the amount in case of 
wrong payment. He would also have 
taken care not to apply to the court 
that the voucher for the amount pay- 
akle to Rattan Singh should be drawn 
in his name. Lastly, he would not 
heve deposited the amount in the bank. 


12. Having regard to the fore- 
going discussion, we are of opinion that 
there is no prima facie evidence in 
suoport of the charges framed against 
the appellant. Accordingly his commit- 
ment cannot stand. 


13. The appeal is allowed. The 
order of commitment against the ap- 
pellant is quashed. The trial may pro- 
ceed against the other accused. 


Appeal allowed. 


A. I B- 


AIR 1972 SUPREME COURT 2609 
(V 59 C 510) 
(From (Calcutta: . (1968) 69 LTR. 471) 
K. S. 'HEGDE, P. JAGANMOHAN 
REDDY AND H. R. KHANNA, JJ. 
Calcutta Tramways Co. Ltd. Ap-- 
pellant Y. Commissioner of Wealth Tax, 
Respondent. 
Civil Appeals Nos. 28-30 of 1969, 
D/- 28-8-1972. 
Index Note: — (A) Wealth Tax Act 


(1957) S| 2 (m)—Net Wealth — Special 


reserves;even if built up by a company. 
under compulsion from Government 
are includible in its nét wealth. 


Brief Note. — (A) Where according 
to an agreement between a company 
and a State Government the govern- 
ment had an option to acquire the 
company; at a future date, the special’ 
reserves built up by the company -ac- 
cording to the provisions of the agree- 
ment would be the assets of the com- 
pany only. (Para i1} 

Index Note: — (B) Wealth Tax Act 
(1957) S. 2 (m) — Debts owed—Sepa- 
rate share-holders reserve maintained 
by acompany in pursuance of an agree- 
ment with the State Government for 
future take over of the company can- 
not be considered to.be debts, due to 
the company. AIR 1966 SC 1370, Foi- 
lowed. (Para 12) 


Index| Note: — (C) Wealth Tax Act. 


(1957) S.|6—Debts outside India—De- 
benture loans raised in a foreign coun- 
try from) the residents of that country: 
and constituting only a floating charge 
on the assets of the company cannot be 
included in the. assets. of the Company. 
(Paras 13, 15} 
Cases Referred: Chronological Paras 
AIR 1966 SC 1370=59 ITR 767, 
Kesoram Industries and Cotton 
Mills Ltd. v. Commissioner of 
Wealth-tax (Central) Calcutta 1% 
Mr. C. K. Daphtary, Sr. Advocate, 
(M/s. T. A. Ramachandran and D. N. 
Gupta Advocates with him) for Appel- 
lant; Mr.! N. D. Karkhanis, Sr. Advo- 
cate (M/s... R. N. Sachthey, B. D. Sharme 
and 5. P.| Nayar Advocates, with him), 
for Respondent. 


The following Saosin: of the 
Court was delivered by 
HEGDE, J.:— These are assessee’s. 


appeals by certificate, from the judg- 
ment of the High ‘Court of of Caleutta iny 


E 
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a Reference under 5: 27 (1) of the 
Wealth-tax Act (to be hereinafter 
referred to as the Act). At the instance 
of the assessee (whick will hereinafter 
be referred to as the “company’’) as 
well-as the Commissioner of Wealth 
Tax, West Bengal, the Income-tax 
Appellate Tribunal ‘B’ Bench, Cal- 
cutta referred the following questions 
to the High Court for its opinion: 


(1). Whether on the facts and in 


the circumstances of the case, the 


amounts of £1,99,940 and £1,92,907, 
£98,017 standing in the special reserve 
account in the books of the assessee 


. company were deductible in determin- 


ing the net wealth of the company for 
the assessment years 1957-58, 1958-59 
and 1959-60 respectively? 

(2) Whether on tne facts and in 
the circumstances o the case, the 
amounts of £1,54,434, £2,08,934 and 
&2,62,811 standing in the shareholders 
accounts as on respective valuation 


dates were deductible in determining ` 


the net wealth of the company for the 
assessment years 1957-58, 1958-59 and 
1959-60 respectively? 

(3) Whether on the facts and in 
the circumstances of the case the 
amounts of £66,275, £1,31,180 and 
£2,74,587 out of the debentures of the 
Company were allcwable as debts 
ewed by the company in the light of 
section 2 (m) read with Section 6 of 
the Wealth-tax Act?” 


2. The High Court answered all 
the three questions in favour of the 
Revenue. Hence-these appeals. 

3. The assessee is a sterling 
In the. re_evant assessment 
years, it was operating the Calcutta 
Tramways Co. It is a non-resident com- 
pany for the purpose of Explanation 2 
to S. 6 of the Act. 
years with which we are concerned in 
these appeals are 1957-58, 1958-59 and 
1959-60 and the relevant valuation 
dates are 31st December, 1956, 31st De- 
cember 1957 and 3lsz December 1958 
respectively. The Wealth Tax Officer 
valued the assets of the company under 
o. 7 (2) (a).of the Act. 

Å. In 1951 the Government of 
West Bengal proposed to acquire the 
undertaking of the Calcutta Tramways 
Co. Ltd. In pursuanze of that policy, 
the Government entered into an agree- 
ment with the compzny on August 30. 
1951. This agreemert was Jater given 
statutory force. The clauses of the 


Calcutta Tramways v. W. T. Corim: (Hegde J .) 


The assessment - 


[Prs. 1-4] S. C. 2601 


agreement which are relevant for our 


- present purpose are 4, 7 and 8. They 


read: 
“4 (1) The company shall only its 
revenues in the manner following, that. 


-Is to say — 


_ (a) Firstly, paying all expenses of 
managing, maintaining and working 
the undertaking, including debentures. 
interest; 

(bì) Secondly, paying all Indiar 
and United Kingdom taxes payable ' by 
the Company; 

(c) Thirdly, setting - aside in each 
accounting year in'a Renewals and Re- 


Placements ‘Reserve Account the sum: 


of Eight Thousand pounds sterling: or 
such greater sum as the Directors of 
the Company for the time being may 
in consultation with the Government. 
consider necessary in the light of ex- 
perience and in view of the expansion 
of the undertaking or increase in pri- 
ces: 


(d) Fourthly, setting aside in each 
accounting year in a fund (hereinafter 
called “shareholders” Account) the fol- 
lowing sums: 

(i) £87,457 together with 

(ii) four per cent, upon any addi- 
tional outside share capital raised by 
ihe Company with the consent of the 
Government after the date.of this 
Agreement. 

- (e) Fifthly, accumulating any sur- 
plus in a special reserve account the 
balance of which (after providing for 
losses, if any)- will eventually accrue 
to the benefit of the Government. (Be- 
fore such transfer however, of a loss 
against the credit standing in the Spe- 
cial Reserve Account, the Government. 


should be consulted, the final decisior 


on such matter nevertheless being 


reserved to the company). 


(2) If in any accounting year the: 
revenues arising from the undertaking 
are insufficient to provide for all the 
matters enumerated in the preceding 
sub-clause of this clause, such revenues. 
shall be so applied in the priority there 
Set out. 


7. (1) Not later than twelve months: 
before the purchase. date the Govern- 
ment may serve upon the Company 
notice in writing (hereinafter called “a 
purchase notice”) of its intention to 
acquire the undertaking on the pur- 
chase date. 


á (2) In the event of the E E 
serving a purchase notice the following 
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provisions shall have: effect, that is to 
say: 

(a) The Government shall subject 
to the exchange regulations and other 
relevant laws prevailing at the time in 
the United ‘Kingdom and India pay to 


the Company in sterling in London not- 


less than thirty days before the pur- 
caase date: 

(i) the sum of £37,50,000; 

(ii) a sum equal to the amoùnt of 
any additional outside capital brought 
into the undertaking with the consent 
of Government under Clause 6 (1) of 
the Agreement during the period be- 
tween the date of this: Agreement and 
the first day of January One thousand 
nine hundred and seventy-one.. 

(b) Subject to payment being made 
in terms of sub-clause (a) above, all 
the right, title and interest of the Com- 
pany of and in the undertaking shall 
on the purchase date become vested in 
the Government free from all mort- 
gages, charges and liens created by the 
issue of Debenture or Debenture Stocks 
oZ the Company. Provided that the 
Company shall be entitled to retain all 
statutory books of account and other 
documents normally kept outside India 
but shall_afford every facility to the 
Government. to have inspection of 
seme or take copies of or extracts there- 
from. 


(c) The Government Shall also pay. 


tc the Company in stérling in London. 
tke amount of the balance (if any) of 
tke Shareholders’ Account at the pur- 
chase date within one month after a 
certificate by the Company’s Auditors 
of the amount thereof has been served 
on the Government. 

(d) No further sum than ` is pro- 


vided for in this clause shall be pay- | 


‘able to the Company in respect of the 
transfer of the undertaking to the Gov- 
emment. 


3. From and after such vesting of 


the undertaking in the Government 


all powers, rights, obligations and lia-- 


bilities excepting the liabilities in res- 
pect of the share and loans Capital of 
the Company shall be exercisable by 
ard be binding on the Government in 
substitution for the Company and shall 
cease to be exercisable by or binding 
on the Company. 

Provided that no contract entered 


inzo by the Company after the date of 


th:s Agreement and extending for more 
than one year beyond the purchase 
date shall be binding-on the Govern- 


ALR. 


ment unless it has been previously ap- 
proved by the Government. 


8. If. the Government does not 
serve a purchase notice in accordance 
with thel last preceding clause, then all 
the ter: ‘ ‘gun conditions of this Agree- 
ment shall continue in force subject to 
the follo ring modifications. — 


(a) {i) The Government shall pay 
to the Company in : sterling London 
such sums as may 
time be necessary to redeem the second 
Debenture Stocks of | the Company on 
their due ‘dates: 


(iit) After the second Debenture . 


Stocks have been redeemed as afore- 
said the|Company shall from time to 
time until the undertaking is vested 
in the Government pay to the Govern- 
ment s equal to the interest which 
would have been payable on such De- 
benture had the same: not been 


redeeme 


(b) i) The Gag nent shall on 
giving two year notice to the company 
be entitled to acquire the undertaking 
on the 1st day of January of any subse- 
quent year and such ‘date shall be the 
purchase|.date. 

(ii) In the event of the undertak- 
ing being acquired in pursuance of a 
notice under this Clause there shall be 
deducted|. from the sum payable under 
Clause %| {2) (a) (i) hereof any sums 
which may have been'paid by the Gov- 
ernment lin pursuance of paragraph (a) 
(i) of this Clause.” |! 

. 5, In compliance with the pro- 
visions in the agreement, the company. 
maintained a special reserve. The 
amounts lying to the credit of that ac- 


count on|the respective valuation dates 


were £1, 99, 407, £1, 92, 940 and £98,017: 
The company also maintained share- 
holders’ account in its books as requir- 
ed by cla 4 (1) (d) of the agreement. 
Amounts | credited to the said account 


-on the relevant valuation dates stood at 


£1,54,4341 £208,934: and £262,811 
respectiv ly. l ; 

6. The company had issued de- 
bentures |which were, secured by a 
floating charge on the general assets. 
ofthe company. The assets of the com- 
pany located outside India were valu- 
ed at £4,37,786, £3,51,888 and £1,95,916 
on the respective valuation dates. 
The company’s assets in India‘on those 
dates T valued | at £2,930,032, 


~_ 


from time to - 


ry 
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£3010.560 and £3,119,149. All the de- 


benture holders were residents. in Uni- ` 


ted Kingdom. The specialities were in 
United . Kingdom and the debts were 
payable in that’ country. — 


ie The company claimed the 
amounts in special. reserve account, 
those in the share-holders reserve ac- 
count as well as debenture loans as 
debts deductible in aszertaining the net 
. wealth of the company. The Wealth- 
tax Officer rejected those contentions. 
In appeal the Appellaze Assistant Com- 
missioner agreed with the Wealth-tax 
Officer in his finding relating to the 
amounts in the special reserve account 
as well as in the share-holders account. 
But as regards the debenture loans, he 
distributed the same on the basis of 
the assets held by the company in the 
United Kingdom and those held by it 
in this country. Consequently he gave 
deduction in respect of that portion of 
the debt which according to him should 
be borne by the ‘assets in India. Both the 
Commissioner as’ we_lias the company 
appealed to the Tribunal. The Tribunal 
disagreed with the ccnclusions reached 
by the Appellate Assistant Commis- 
sioner that any portion of the deben- 
ture loans could be taken into consi- 
deration in ascertaining the net wealth 
of the assessee. It agreed with the 
Wealth-tax Officer end the Appellate 


Assistant Commissioner that the share- ` 


‘holders reserve was the asset of the 
company. It opined that the amounts 
in the special reserve account were not 
includible in the company’s. net wealth. 
But as mentioned earlier, the High 
_ Court fully accepted the conclusions 
reached by the Wealth-tax Officer. 


8. . Before considering the points _ 


arising for decision, it is necessary to 
refer to the relevant provisions of. the 
Act. “Net Wealth” is defined in S. 2 
(m) ef the Act thus: 


* “net wealth’ means the amount 
by which the aggregate value comput- 
ed in accordance wita the provisions 
of this Act of all th= assets, wherever 
located, belonging ta the assessee on 
the valuation date, including assets 
required to be included -in -his net 
wealth as on that dete under this Act, 
is in excess of the aggregate value of 
all the debts owed by the assessee on 
the valuation date cther than,— . 


(i) debts which under Section 6 


are not to be taken into account. 
“ * x % O97 


9. Section 3 is the charging sec- 
It says: 
“Subject to. the other provisions 
contained in this Act, there shall be 
charged for every assessment year 
commencing on and from the first day 
of April 1957, a tax (hereinafter refer- 
red to as wealth-tax) in respect of the 
net wealth on the corresponding valua- 
tion date of every individual, Hindu 
undivided family and company at the 
rate or rates specified in the Schedule.” 

10. Section 4 prescribes that all 
assets should be taken into considera- 
tion in computing the net wealth. Sec- 
tion 5 provides for certain exemptions. 
These exemptions’ arenot relevant for 
eur present purpose. Then we come to 
S. 6 which is important for our present 
purpose. The portion of that section 
which is material for our present pur- 
pose reads: 

“Tn computing the net wealth of 
an individual who is not a citizen of 
India or of an individual or a Hindu 
undivided family not resident in India 
or resident but not ordinarily resident 
in India, or of a company not resident 
in India during the year ending on the 
valuation date — 

(i) the value of the assets and 
debts located outside India; and 

l EX > s. aes XX 
shall not be taken into accoust. 
Explanation 1. xx xx ' 
Explanation 2: A company shall be 
deemed to be resident in India during 
the Year ending on the valuation date, 
if — 

(a) it is a company formed and 
registered under the Companies Act, 
1956, or is an existing company within 
the meaning of that Act; or 

(b) during that year the control 
and management of its affairs is situa- 
ted wholly in India.” 

nso Now that we have before 
us the material facts and the relevant 


tion. 


provisions of the Act, we shall proceed 


to examine the questions of law refer- 
red to the High Court for its opinion. 
Coming.to question No. 1, the conten- 
tion of the company was that under 
law, it was compelled to build up a 
special reserve. It could not deal with 
the same except in accordance with the 
provisions of the agreement, Hence the 
same cannot be considered as the asset 
of the company. This is a wholly un- 


tenable contention. No part of the assets 


of the company:had been acquired by 
the Government.: Between the Govern- 
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ment and the company, there was only 
en agreement. The Government could 
rot have acquired the company before 
the “purchase date” viz. J anuary 1, 


1972. Even after that date, only an’ 


cption is given to the Government to 
acquire the company. The Government 
could: not be compelled to acquire the 
company. The agreement: had fixed the 


consideration to be paid for:the acqui- _ i 
` serve had to be maintained by the com- 
pany because of its agreement with the 


sition of the company. Till the company 


was acquired, the. amounts shown in. 


- tne special reserve were the assets of 
tie company. Once we come to the con- 
clusion that’ they were not the assets 


of the Government, which conclusion. 
to our mind is obvious, then it follows | 


that they are the assets of the com- 
pany. It is not the case of the company 
that those assets. belonged to some 
third party. Every item of asset must 
belong to someone. The question is to 
whom did it belong? The obvious ans- 
wer is that it belonged- to the company. 
It is not the case of the company that 
the asset in question came. within any 
oi the exemptions mentioned in the 
Act. ` toa 

12. -Now coming to the second 
question formulated for the opinion of 
the High Court which relates to the 
amounts in “shareholders Account”, the 
contention of the-company was that the 
amount belonged to the shareholders 
and therefore it was not an item of the 


-assets of the company. This again is an. 


unacceptable ‘contention. A company is 
a different legal' entity from its share- 
holders. The shareholders have. no 
rights in the assets of the company ex- 
-cept when dividends are declared or 


when the assets of the company are - 
distributed on liquidation. Until a com- 


pany in its general meeting accepts the 
recommendation -of the Director and 


declares dividends, no part of the pro- 
fits of the company becomes debt due 


to the shareholders. In Kesoram Indus- 
tries and Cotton Mills Ltd. v. Commis- 
sioner of Wealth-tax (Central), Cal- 
cutta, 59 ITR 767=(AIR 1966 SC 1370) 
this Court ruled that until the com- 
peny in its general body meeting ac- 
cepted, the recommendations of its 
Directors and declared the dividends, 
th2 report of the Directors in that 
rezard was only a recommendation and 
the same be withdrawn or modified, In 
that case the company in ‘its general 
body meeting had not declared diyi- 


dends before the relevant valuation. 


date. Hence this court held that on the 


. portion bf the assets were specially 
‘charged. |"The meaning. .of a floating 


valuation date nothing had’ happened 
beyond mere recommendation by the 
Directors as to the amount that might 
be distributed as . dividends. Conse- 
quently jthere was no debt owed by the- 


company to the shareholders on that: 


date. Hence the proposed dividend was. 
not deductible in computing the net 
wealth of the appellant company. The 
fact that a separate ‘shareholders re- 


Government did not change the charac- 
ter of the asset. 


13. This takes us to the. dasth | 





question, As already mentioned the} 


United |Kingdom. Those debenture 


loans had only a floating charge on the¥ 
assets of the company. No particulari 


charge is explained in Halsbury’s Laws 
of England, 3rd edn. Vol. 6 p. 472 para- 
graph 13 ‘thus: S al oY 


"Th terms “floating security” anc 


floating) charge” mean .a security or 


charge. hich is not to be put inte im- 


mediate operation, but is to float so 


_ that. the | company is'to be allowed tc 


carry onl its business! It contemplates, 
for. instance, that book debts may be 


extinguished by payment, and other 


book debts may come in and take the 
place of|those that have disappeared. 
While a|specific charge is one - that,. 
without ‘more, fastens on ascertaine® 
and definite property or property capa- 


- ble of being ascertained and defined, æ 


floating charge moves with the :pro- 
perty which it is intended to affect, 


-until some event occurs or some act is 


done which causes it to settle and fas- 
ten-on the subject of the charge withir 
its reach land grasp. It is of the essence 


of a floating charge that it remains 


. dormant until the undertaking charged 
. ceases to| be a going concern, or untiP 
the person in whose favour the charge . 


is created intervenes, His right to inter- 
vene may be suspended by agreement 
but if there is no such agreement he 
may exercise his right whenever he 
pleases after default.” l 


i4. | Quite clearly the debts in 


question were located!in United King- - 


dem. “ with the business débts 


1 
` 
1 


7 
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this is what is stated in Halsbury’s 
Laws of England, 3rd Edn. Vol. 15, 
p. 58 paragraph 115: ` 

“Simple contract debts, including 
those owing under bills-of exchange 
and promissory notes are situate where 
the debtor resides. A debtor company 
may for this purpose ke resident in any 
country where it has a branch office. 

A speciality debt.is in general an 
asset situate where tke instrument is 
physically situate. In particular, a judg- 
ment debt is situate where the judg- 
meént is recorded. -A debt secured by 
mortgage of land is in character prima- 
rily a debt, with an accessory right to 
resort to the land for payment, not an 
estate in the land measured by the 
amount of the debt; ics locality: as an 
asset of the mortgage is therefore to 
‘be determined prima facie under the 
rules relating to debts. 

A share in a partnership business 
and the goodwill of a business are each 
situate. where the business is carried 
on: 


15.. From what has been said 
4above, it is clear that the debenture 
. 4loans in question cannot be taken into 
consideration in ascertaining the net 
wealth of the company in view of 8.6 
of the Act. 


16. In the result these appeals 
fail and they are dismissed with costs— 
advocates’ fee one set. 


Appeals dismissed. 
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Sri Bimal Chandra Dutta, Peti- 
tioner v. State of West Bengal, Respon- 
dent. 

Writ Petn. No. 143 of 1972, D/- 16- 
3-1972. 


Index Note — (A) Constitution of 
india Art. 22 (5)—Words “Afford him 
earliest opportunity of. making repre- 
sentation”—Imnplication — They imply 
that as and when. ~epresentation is 
“made, it should be dealt with promptly 
—Inordinate delay would. invalidate 
detention—(X-Ref: Maintenance of In- 
ternal Security Act. ae) S. 3). 

(Paras 5, 6, 7) 


EP/TP/E734/72/VSS 


. under Art. 32 of the 


B. C. Dutta v. State of W. B. (Khanna J.) [Prs. 1-3] S. C. 2605 


Brief Note — (A) It is essential 
that there should be no undue or un- 
explained delay on the part of detain- - 


_ ing authority in disposing of represen- 


tation made by detenu against order of 
detention. Where the State Govrnment 
explained the delay of 51 days in dis- 
posing of detenu’s representation as due 


` to go-slow movement launched by 


State Government employees sometime 
back, it was held that go-slow move- 
ment at a time prior to receipt of 
representation would not justify delay 
in the disposal of detenu’s representa- 
tion and as the delay was not satisfac- 
torily explained, the detention was not 
in accordance with law. AIR 1972 SC 
2378 and AIR 1972 SC 1915, Followed. 
(Paras 5, 6, 7) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2378= W.P. No. 189 
of 1972, D/- 28-7-1972, Binode. 
Hem Bram v. State of West 
Bengal . 9 
AIR 1972 SC 1915=W.P. No. 85 of 
1972. D/- 30-5-1972, Abdus Suk- 
kur v. State of West Bengal 6 


The following Judgment of the 
Court was delivered by 


KHANNA, J.:— Bimal Chandra. 
Dutta petitioner was ordered by the 
District Magistrate’ Burdwan as per 
order dated October 11, 1971 to be de- 
tained under Section 3 of the Main- 
tenance of Internal Security Act “with 
a view to preventing him from acting 
in any manner prejudicial to the main- 
tenance of public order”. 


2.- In pursuance of that order, 
the petitioner was arrested on 4-12-1971 
and was served with the order of 
detention as well as the ground of de- 
tention together with vernacular trans- 
lation thereof, The petitioner thereafter 
approached this Court through jail 
Constitution for 
issuing a writ of habeas corpus: When 
the petition came up for hearing be- 
fore us on July 28, 1972, we directed 
that for reasons to be given later, the 
petitioner should ‘be set at liberty. We 
now set out those reasons. 


3. ` The order of detention of 


the petitioner was approved by the 


State Goverriment on October 21, 1971. 
On December 15, 1971 the State Gov- 
ernment in its Home Department, Spe- 
cial Section, received a representation 
from the petitioner. The said repre- 
sentation was rejected by the Govern- 
ment on February 4, 1972. In the mean 
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while, on December 31, 1971 the case 
cf the petitioner was placed before the 
Advisory Board. The representation of 
the petitioner after being rejected 
too was sent to the Advisory 
Board. The- Advisory Board, after 
considering the material placed before 
it and after hearing the petitioner in 
person, submitted its report to the 
State Government on February 9, 1972. 
Opinion was expressed by the Board 
that there was sufficient cause for the 
cetention of the petitioner. On Febru- 
ery 23, 1972 the State Government con- 
firmed the order for the detention of 
the petitioner. ` 

4. The petition was opposed ae 
the State Government -and the affida- 
vit of Shri Sukumar Sen, Deputy Se- 
cretary, Home (Special). Department, 
Government of West Bengal was filed 
in opposition to the petition. 

5. Mr. Varshneya who argued 
the case amicus curiae on behalf of the 
getitioner, contended before us that 
there was inordinate delay on the part 
of the State Government in disposing 
cf the representation of the petitioner 
and this fact would invalidate his de- 
tantion. This contention, in our opi- 
rion, is well founded. As ` mentioned 
earlier, the representation of the peti- 
toner against his detention: was'`recei- 
ved by the State Government on De- 
cember 15, 1971 and was rejected on 
February 4, 1972..There thus elapsed a 
period of about 51 days between the 
-raceipt of representation’ and its dis- 
posal by the State Government. . The 
Government has tried to explain the 


delay on the ground. that a go-slow 


movement had been launched by the 
State Government employees sometime 
back and that movement resulted in 
dislocation of office work and there 
was also increase of office work. There 
is, however, nothing on record to show 
tnat there was any go-slow movement 
during the days when the representa- 
tion of the petitioner was received. Any 
Sich movement at a time prior to the 
receipt of representation would not in 
our opinion, justify the delay in the 
_|disposal of the petitioner’s representa- 
tion. In the case of Binode Hem Bram 
v. State of West Bengal, (W.P. No. 189 
of 1972, D/- 28-7-1972 = (reported in 
AIR 1972 SC 2378) an attempt was 
made by the State Government to jus- 
tify the delay on a similar ground. The 
representation in that case had been 
received on January 10, 1972 and had 


. (Khanna J. j AIR. 


been rejected on February 19, 1972. 
There was ‘a delay of 40- days in the 
disposal of the detenu’s representation 
in that case. It was:held by the Court 
that the go-slow movement at a time 
prior to| the receipt of representation 
would not justify the delay in the dis- 
posal of representation. 

6. | According ito clause (5) of 
Article 22 of the Constitution, when 


_ any person is: detained in pursuance of 


an order made under any law provid- 
ing for preventive detention, the autho- 
rity making the order shall, as soon as 
may be, communicate to such -person 
the ground on which ‘the order has been 
made and shall afford him the. earliest 
opportunity of making a representation 
against the order. 


earliest opportunity has to be afforded§ 
to ithe | detenu for making repre-I 
sentation against the detention order 


necessarily implies that as and when 


the representation is: made, 
be dealt with promptly. While dealing 
with the above provisions, it was ob- 
served by this Court in the case of 
Abdus Sukkur v. State of West Bengal, 
(W.P. No. 85 of the 1972 D/- 30-5-1972 
= (reported in. AIR !1972 SC 1915). 
“Undue delay on the part. of the 
detaining authority in disposing of the 
detenu’s representation would. 
counter |to the ‘underlying object of 
clause (5) of Article: 22. The require- 
ment about the giving of earliest op- 
portunit: 
sentation against the detention order 
would plainly be reduced toa farce 
and empty formality : if the authority 
concerned after giving such an oppor- 


tunity pays, no prompt attention to the 


representation which! submitted by the 
detenu as a result of that opportunity. 
It is therefore, essential that there 
should be no undue or unexplained de- 
lay on the part of the detaining autho- 
rity in lisposing, of the representation 
made by, the detenu against the deten- 
tion order. In case the authority .con- 
cerned is guilty. of such delay the de- 
tention would: be liable to be assailed 
on the ground of infraction of Art. 22 
(5) of the Constitution. This is as it 
should “be, because the matter relates 
to the liberty of a subject who has 
beén ordered to be detained without 
recourse| to a regular trial in a court 
of law. | The authority concerned has, 
therefore, to proceed strictly in ac- 


cordancel with law and any deviation , 


require- 


~ 


from vO with legal - 


The fact that. et 





- TUID 


to a detenu to make a repre- 


ji 


y 
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ment cannot be countenanced. It has 
aecordingly been laid down in a string 
of authorities that uncue or unexplain- 
ed delay in the disposal of the repre- 


sentation of the detenu against the de- | 


tention order would irtroduce a serious 
infirmity in the detention.” 

The petition for the issue of a writ of 
habeas corpus in that case was accept- 
ed because there had been an unex- 


plained delay of 27 days in disposing of 


the detenu’s representation. 


ts We are of the view that the 
{delay in the present case in the dispo- 
isal of the petitioner’s representation 
lhas not been satisfaccorily explained. 
The detention of the petitioner cannot 
jeonesquently be held to be in accord- 
lance with law. ‘We, therefore, accept 
ithe petition and make the rule absolute. 


Rue made absolute. 
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`~ Jai Narain, Appellant v. The Muni- 
cipal Corporation of Delhi, Respondent. 


- Cri. Appeal No. 172 of 1969, D/- 
23-8-1972. 

Index Note — (A) Probation of Of- 
fenders Act (1958), Ss. 1 and 4—Provi- 
sions of Act apply tc persons found 
guilty: under Prevention of Food Adul- 
teration Act—Provisiens, however, not 
to be lightly resorted to—Sale of food 
which is adulterated under S. 2 (i) (1) 
of latter Act and punishable under 
S. 16—Section 4 of Probation of Of- 
fenders Act held could not be applied 
— (X-Ref: Prevention of Food Adul- 
teration Act (1954), Ss.. 2 (i) (j), 2 (v). 
7 and 16). 2 ` l 

Brief Note — (A) The provisions of 
the Probation of Offenders Act apply 
to persons found guilty under the . Pre- 
vention of Food Adulteration Act but 
the provisions are nct to- be lightly 
resorted to. Under S: 2 (i) {j), Preven- 
tion of Food Adulteration Act, patisa 
in the preparation of which a non-per- 
missible colouring matter has been us- 
ed, is an adulterated article. Such an 


*(Cri. Revn. No. 385 of 1968, D/- 20- 
6-1969—Delhi) oe 


IP/¥P/E972/72/GMJ 


— 


Jai Narain v. Delhi Municipality (Shelat J.) 


article is adulterated food as defined. 


[Prs. 1-3] - S. C. 2607 


by cl. (v) of S. 2 of the Act. The sale 
of such an article of food is an anti- 
social activity, deleterious to the health 
of those who would consume them as 
article of food, the eradication of which 
is the principal aim of the Act and in 


particular of S. 16 thereof. It would, 


therefcre, not be in consonanee with 
the object of the Prevention of Food 
Adulteration Act to apply S. 4, Proba- 
tion of Offenders Act, to such a case. 
AIR 1972 S.C. 1295 Referred to. 
(Paras 6, 8 & 9} 
Cases, Referred: Chronological Paras 
AIR 1972 SC 1295=1972 Cri LJ 
874, Isher Das v. State of Pun- 
jab ; 
The following Judgment of the 
Court was delivered by 


SHELAT, J.:— In March 1967, the 
appellant was an employee in a sweet- 
meat shop, known as 
Shop, being shop ‘No. 6, Sector II, in 


Ramakrishna Puram, New Delhi. The 


shop was owned by one Budh Ram and 


‘one A. K. Bhattacharya. 


2. On March 15, 1967, wit. F. 
Dean, a Food Inspector in the employ- 
ment of the Municipal Corporation of 
Delhi. went to the said shop and- pur- 
chased ‘patisa’ which were sold to him 
by the appellant. These were sold to 
him from a lot exposed for sale. The 
Food Inspector then divided the patisa 
into three portions and packed each of 
them into sealed bottles, one of which 
hee handed over by him to the appel- 
ant. — 


“3. On an analysis of the sample 
by the Public Analyst appointed under 
the Prevention of Food Adulteration: 
Act, XXX VII of 1954 it was found that 
the patisa were prepared with unper- 
mitted coal tar dye, and therefore, 
were adulterated food stuff. A com- 
plaint to that effect was filed before 
the Magistrate, Ist Class, Delhi, who, 
after recording evidence, found the ap- 
pellant and the said Budh Ram guilty 
under S. 7 (1) read with S. 16 (1) of 
the Act; and sentenced each of-the two 
accused to simple imprisonment for a 
a period of six months and a fine 
of Rupees 1,000, in default im- 
prisonment for a further period of 
three months. On an appeal by the ap- 
pellant and his co-acecused,. the said 
Budh Ram, the Additional Sessions 
Judge allowed Budh Ram’s appeal and 
set aside the order of cenviction pass- 


Bengal Sweet- 


~ 
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ed against him on the ground that 
though he and the said Bhattacharya 


‘were partners in the firm which carri- . 


ed on the said shop, there was nothing 


‘to show that Budh Ram was in charge | 


-f the said shop or its business or was 
in any way responsible for the sale of 
rticles sold in the shop,’ He found 
that Budh Ram was, on the contrary, 
<n employee of a club in New Delhi 
<nd was therefore at best a sleeping 
‘partner, | | | 
So far as the appe-lant was con- 
cerned, the Additional Sessions Judge 
held that he was an employee of the 
firm, concerned with the sales, that 
the prosecution had led sufficient evi- 
cence to establish its case against him, 
nd therefore, his conviction could not 
te interfered with. Regerding the sen- 
‘tance awarded to him, the Additional 
Sessions Judge remarked that (a) the 
‘ease was not covered by S. 2 (i) (i) of 
the: Act, but was one wnich amounted 
to violation of rules 23 to 30 
cf the rules framed under the Act 
(b) that there was nothing in the 
evidence to show that the use of the 
tnpermitted coal tar dye in the manu- 
facture of the patisa in question ren- 
ered them injurious to health, and 
(2) that there was no allegation of the 
appellant having committed å similar 
«wffence before. On these grounds he 


‘cartially allowed the appeal by reduc- ' 


4ng the sentence of imprisonment to 
“tne period of imprisonment already 
‘undergone by the appellant before he 
‘vias granted bail. The order awarding 
“the said fine was not interfered with. 


4. Against. that order, the 


“Municipal Corporation fled a revision — 


petition in the High Court urging that 
‘in view of the mandatory provisions of 
£. 16 of the Act providing for the com- 
pulsory minimum sentence, the Addi- 
‘tional Sessions Judge ought not to have 
interfered with and reduced : the sen- 
“tence imposed by the Trial Magistrate. 
“The High Court aecepted that conten- 


tion and setting aside the order of sen- 


‘tence, as modified by the Additional 
Sessions Judge, restored the order of 
“sentence passed by the Trial Magis- 
“trate. The High Court, however, 
g-anted a certificate under Art, 134 (c) 
œ the Constitution. The appellant filed 
this appeal on the strength of that cer- 
‘tificate. 


5. Counsel for the appellant did 
mot challenge before us either the 


Municipality (Shelat J.) 


order of conviction or the order of sen- 
tence passed against him by the High 
Court, 
the conviction and restored 
of sentence passed by the Trial Magis- 
trate, “The only point raised by him 
was that the appellant should be given 
the beniefit of S. 4 of the Probation of 
Offenders Act, 1958!under’which the 


‘sentence of imprisonment awarded to 


the appellant could be dispensed with 
and an jadmonition Should instead be 
elven to Aim. 


6. In a T decision in Isher 
Das v. State of Punjab, AIR 1972 SC 
1295 to |which two of us were parties, 
it was-held on a consideration of S. 18 
of the Probation of Offenders Act that 
its operation is not excluded in cases of 


persons [found guilty: of offences under. 


the Prevention of Food Adulteration 
Act, 1954. The former Act was brought 
on the statute boék in 1958, but no 


specific exception as’ regards the Pre- 


though an earlier Act, is to be. found 
therein, just as an exception in respect 
of the Prevention of Corruption Act, 
1947 ha: been expressly. made. The 
provisions of the Probation of Offen- 
ders Act, 1958, therefore, apply to per- 


vention z Food Adulteration Act, 1954, 


sons found guilty under the Preven- 


decision,| however, expressed a note of 


tion of [pes Adulteration Act. That 
caution that adulteration of food being 


a renace to public health and the Acti: 
having been enacted: with the jobject} 
of eradicating that anti-social evil and}. 


for ensuring purity of articles of food 


sold to the members of: the public! 


courts should not lightly resort to the 
provisions of S. 4 of the Probation of 


Offenders Act which' applies to offen-} 
ders who are 21 years of age or above.! 


T. The question, therefore, is 
whether|vze ought to apply, in the cir- 
cumstances of the ease and the nature 
of the evil to. prevent which S. 16 of 
the Pe a. of Food Adulteration 
Act was enacted S. 4 of the Probation 
of Offenders Act. and release the appel- 
lant from the sentence of- simple impri- 
sonment |awarded to him with an admo- 
nition and a warning only. 


8. | Under Š, 2:(i) (i), the patisa, 
in the preparation of ‘which a non-per- 
missible ae ‘matter has been 


used, is jan adulterated article. ` Such 


an: article is adulterated food -as defin-| 


ed by cl. (v) of S. 2, as. that clause de- 


r 


A.I. R. 


nich, as aforesaid, confirmed 
the order- 


x bai 
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-fines ‘food’. toinclude any article used 
in the preparation of kuman food or 
any flavouring matter. Section 7 2ro- 
vides that no. person shall himself or 
by any person on his behalf manufac- 
ture for sale, or store, or sell “any 
adulterated food” or any article of 
food in contravention of any other 
provision of the Act oz of any rule 
made thereunder. Sect:on 16 provides 
for a minimum sentenze of imprison- 
ment for not less than six months mter 
alia for the offence of selling adultera- 
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attract customers, without any regard 
to the injury it would cause to those 
who consumed them. The appellant's 
activity being thus distinctiy anti- 
social, we do not think that it would 
be either expedient or in consonance 
with the object with which the Preven- 
tion of Food Adulteration Act was 
passed to apply S. 4 of the Probation 
of Offenders Act. 


10. There being no other point 
raised for our consideration, the appeal 


ted food. The proviso conferring dis- fails and ae aca eal dismissed = 
cretion to the courts in the matter of PP MUSSEd. pe~ 
sentence does not apply to sales of food an , 
which is adulterated under S. 2 (i: (j)- 
The policy of S. 16, therefore, is c_ear- 
fy to impose a sentence not less than 
that provided therein inter alia for sale 
of food articles adulterated as defined | 


ee 
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by S. 2 (i) (i). Under rule 23 of the 
Prevention of Food Adulteration Rules, 
11955, addition of a colouring matter to 
any article of food except as specifical- 
ly permitted under the rules is prohi- 
bited. Rule 28 makes cnly the coal tar 
dyes specified therein permissible’ in 
the preparation or manufacture of arti- 
eles of food set out in rule 29. 


9. There is no dispute that the 
coal tar dye used in the patisa soli by 
the appellant was not one of the coal 
tar dyes permissible under rule 28. 
That is also clear from the report. of 
the Public Analyst, the correctness of 
which was not under any challenge be- 
fore us. Though there was no express 
evidence on the record that the use of 
the particular coal tar dye in the mak- 
ing of the patisa sold at this shop was 
injurious to health, it must be presum- 

to be so from the fact that 
it is not one of the permitted 
coal tar dyes enumerated in Rule 28. 
It is therefore, clea> that the sale 
of such an article of food was 
an anti-social activity, deleterious 
to the health of those who would con- 
sume them as article of food, the era- 
dication of which is the principal aim 
of the Act and in particular of S. 16 
thereof. The evil would appear t be 
more pernicious when it is realised 
that patisa.are more often than not 
purchased and consumed by children 
and by persons from the unaffiuent 
sections of the society, who cannot 
afford to buy costlier sweets prepared 
by more sophisticated processes. The 
colouring matter was cbviously used to 
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J. M. SHELAT, D. G. PALEKAR AND 
S. N. DWIVEDI, JJ. 
_ G. Narasimhan and others etc. ete., 
aaa v. T. V. Chokkappa, Respon- 
ent. 


= Cri. Appeals Nos. 18, 53 and 54 of 
1972, D/- 4-9-1972. 

_ Index Note — (A) Criminal P. C. 
11898), S. 198 — Scope of, in cases of 


defamation — Complainant himself 
must be aggrieved — Section is man- 


datory. (X-Ref: Penal Code (1860), Sec- 
tions 5¢0-501). 


_ Brief Note—(A) Section 198 lays 
down an exception to the general rule 
that a complaint can be filed by any- 
body whether he is an aggrieved per- 
son or not, and modifies that rule by 
permitting only an aggrieved person to 
move a magistrate in cases of defama- 
tion. The section is mandatory, so that 
if a magistrate were to take cognizance 
of the offence of defamation on a com- . 
plaint filed by one who is not an ag- 
grieved person, the trial and convic- 
tion would be void and illegal. 

(Para. 13) 


index Note — (B) Criminal P. C. 
(1898), S. 198—“Aggrieved person” in 
eases of defamation—Who is—Imputa- 
tion concerning collection of persons 
—Complaint by individual member of 
that collection—Collection of persons 
must be identifiable, definite and de- 
terminate in relation to the imputa- 


` tions. (X-Ref: Penal Code (1860), S. 499 


Expl. 2). . 
IP/IP/F98/72/HGP 
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Brief Note—(B) A defamatory im- 
putation against a collection of persons 
falls within Explanation 2 to S. 499 
I.P.C. But when that Explanation speaks 
of a collection of persons as capable of 
being defamed, such collection of per- 
sons must be a definite and a determi- 
nate body so that the imputations in 
question can be said to relate to its 
individual members or components. 

| (Para 14) 
A complaint was filed under Sec- 
tions 500 and 501 I.P.C. by the Chair- 
man of the Reception Committee of 
the Conference organised by the party 
named Dravida Kazhagam. The com- 
plaint was in respect of a news-item 
published by the accused in their 
newspapers regarding certain resolu- 
tion. The resolution was read out by 
the President of the conference and 
taken as passed because no one got up 
to oppose it. The conference consisted 
of a large number of members of the 
party sympathisers, leaders and out- 
siders including 5000 women. 


Held that it was impossible to have 
any definite idea as to the number of 
persons who attended the conference, 
the ideas and ideologies to which they 
subscribed and whether all of them 
positively agreed to the resolution in 
question. The Conference clearly was 
not an identifiable or a definite body 
so that all those who attended it eould 
be said to be its constituents who, if 
the Conference was defamed, would, 
in their turn be said to be defamed. 
The Chairman of the Reception Com- 
mittee of the Conference could not 
therefore be said to be an aggrieved 
person entitling to maintain the com- 
plaint within the meaning of S. 198, 
Criminal P.C. Whether the Dravida 
Kazhagam was an identifiable group 
. or not was beside the point. 1971 Mad. 
L.W. (Cri.) 256 Reversed; 1944 AC. 
116 Relied on; AIR 1965 SC 1451 and 
1969 Cr. L.-J. 536 (All) and AIR 1935 
AH 743, Distinguished. 

(Paras 20, 21) 


Cases Referred: Chronological Paras 
1969 Cr LJ 5386=1968 All LJ 
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U 


. P.. 
1944 AC 116=1944-1 All ER 495, 
Knupffer v. London Express 
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Mrs. Saroja Gopalakrishnan, Advocates, 
for Appellants; Mr, Frank Anthony, 
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nan, Advocates, with him), for Appel- 
lants; Mr. S. Doraiswami, and Miss. A. 
Su esa Advocates, for Respon- 

ent. 


__ The Judgment of the Court was 
delivered by 


_ SHELAT, J- These appeals, 
founded on special leave, are directed 
against) the judgment of the learned 
Single |Judge of the High Court of 
Madrag dismissing the applications fil- 
ed by |the appellants for quashing. 
charges under Ss. 500 and 501 of the 
Penal Code framed by the Presidency 
Magistrate, Madras. The common 
question raised in all these appeals is 
whether the respondent (the original 
complainant) was an aggrieved person 
competent to file the said complaints 
within | the meaning of S. 198 of the 
Code of Criminal Procedure read with 
a Explanation (2) of the Pena 
e. 


_. 4 | The complaint came to Be 
filed in the following circumstances: 
The Dravida Kazhagam, a party 
having|a platform for social reforms, 
has, according to counsel for the res- 
pondent, a membership of about 4000 
persons in Madras city and elsewhere- 
The aims and objects of the party arë 
to bring about social reforms and in 
particular to eradicate certain customs 
and practices, which, according to its 
promoters, are sheer superstitions. The 
party sponsored and organised a con~ 
ference! which held ‘its sessions on 
January 23 and 24, 1971. The confer- 
ence passed a number of resolutions, 
the one relevant for these appeals was, 
as translated in English by the High 
Court, as follows: 
_ _ “It)should not be made an offence 
for a person’s wife to desire anothen 
man.” | 
The object of this resolution, according 
to the respondent, was to achieve total 
emancipation of women and to esta- 
blish absolute equality in social life 
between men and women. 


<™ 


> 
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3» The appellants are and were 
at the material time the editors and 
publishers of three deily newspapers, 
the Dinmani, the Hindu and the Indian 
Express, all printed and published in 
Madras. In the issues of January 25 
and 26, 1971 there appeared in the 
Hindu, as also in the other two papers, 
a news item under th2 caption ‘De- 
monstration against the obscene Tab- 
eau” in which: among other things was 
published the following: 


“The Conference passed a resolu- 
tion requesting the Government to take 
Suitable steps to see that coveting 
another man’s wife is not made an 
offence under the Indien Penal Code.” 
The news item emanated from a report 
from a correspondent, dated January 
24, 1971. The news item reported that 
about 300 persons had staged a black 
flag demonstration ageinst the proces- 
sion taken out in connection with the 
Said conference in whizh tableau alleg- 
€d to be obscene and depicting certain 
Hindu deities and mythological figures 
formed part. The processionists shouted 
anti-God slogans, which were replied 
to by the demonstratcrs with counter 
Slogans. The news item further report- 
ed that E. V. Ramaswami Naicker, the 
Jeader of the Dravida Kazhagam, sea- 
ted in a tractor, was at the rear of the 
procession. He also pre2sided over the 
Said conference which was inaugurated 
by one G. D. Naidu. The respondent’s 
case was that what came to be publi- 
shed in the said news item was not the 
actual resolution passed by the con- 
ference, but the reverse of it. But the 
news item stated that it was the con- 
ference and not the Dravida Kazha- 
gam which had passed the resolution 
set out in it as aforeszid. 

4. On January 28, 1971, the 
respondent, signing as the chairman of 
the reception committee of the said 
conference, called upon the editor of 
the Hindu to publish a correction and 
clarification stating that the resolution 
published in that daily was a distorted 
version of the resolution actually pass- 
ed by the conference, that the resolu- 
tion passed by the conference was that 
“it should not be made an offence for a 
person’s wife to desire another man”. 
and not that a man coveting another 
man’s wife should not be an offence, 


‘and that those who were aware of the 


opinions of the said E V. Ramaswami 
Naicker would find that the resolution 
was in keeping with his views, name- 
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ly, that marriage was a contract ter- 
minable at the instance of either party 
and not an interminable sacrament, 
and lastly, that the resolution was in- 
tended to highlight the disabilities of 
women which prevented them from 
attaining their full stature. On Febru- 
ary 5, 1971, the Hindu published the 
said clarification as demanded by ‘the 
respondent under the caption “Salem 
Conference Resolutions” together 
with the version of its own répresen- 
tative at Salem according to which the 
resolution passed by the conference 
was the one published in the Hindu. 
On February 1, 1971, the respondent, 
by his Advocate’s letter, called upon 
the editor to publish the correct text of 
the resolution stating that what was 
published in the Hindu was “not only a 
travesty of trust but also highly de- 
famatory so as to tarnish the image 
of the conference”, of whose reception 
committee he was the chairman and 
called upon the editor to express an 
apology. 

5. No such apology having 
been tendered, the respondent filed 
complaints on February 9, 1971 
against the editors and publishers of the 
three dailies under Ss: 500 and 501 of 
the Penal Code in the Court of the 
Chief Presidency Magistrate, Madras. 
In these complaints, the respondent 
described himself as an important mem- 
ber of the Dravida Kazhagam and of 
the Self-respect Movement organised 
by that party, as also an ardent dis- 
ciple of its leader, the said E. V. Rama- 
swami Naicker. He further stated that 
the Dravida Kazhagam had organised 
the said conference for the eradication 
of superstitious beliefs, that he was the 
chairman of its reception committee, 
that the conference passed several reso- 
lutions, one of which was the resolu- 
tion advocating that it should not be 
an offence for a person’s wife to desire 
another man, that he was one of the 
members responsible “for sponsoring 
and piloting that resolution”, that the 
conference was attended “by a large 
number of leaders, members, followers, 
Sympathisers of the Kazhagam, besides 
a large number of public at large, oc- 
cupying varied strata of the society”, 
and that the Hindu published a wrong 
version of the said resolution implying 
that the resolution advocated adultery, 
an offence under the Penal Code. The 
complaint further stated that the news 
item published in the newspaper was 


| 
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quite contrary to the actual resolution 
passed by the conference, that it con- 
tained “imputations on the sponsors of 
the resolution” by publishing the reso- 
lution in a distorted and false form 
thereby lowering in the estimation of 
those who read the said news item 
the complainant and other members of 
the party responsible for sponsoring 
the resolution, making out by such 
imputation that the sponsors of -the 
resolution “have stooped to the level 
of passing a resolution requesting the 
Government to legalise adultery which 
will tend to degrade social life”. To 
the complaint was attached a list ‘of 
witnesses, who, we were told by the 
respondent’s counsel, were all mem- 
bers of the Dravida Kazhagam. 


6. Tt may be recalled that 
though the complaint alleged that the 
impugned news item contained impu- 
tations against the sponsors of the 
said resolution, no such imputations, 
either against the respondent or the 
sponsors of the resolution, are to. be 
found therein. A perusal of the news 
item shows that it concerned itself with 
the protest demonstration against the 
procession taken out on that occasion 
end the tableau presented in the pro- 
cession, the resolution in question pass- 
ed at the conference held thereafter 
end the fact of the said E. V. Rama- 
swami Naicker having presided over 
that conference. The news item, thus, 
cid not mention either the respondent 
cr any of the alleged sponsors of the 
said resolution either by name or other- 
wise. i 

- T. ‘Tn his sworn statement before 
the Magistrate at the time when he pre- 
s2nted the complaint on February 9, 
1971, the respondent himself stated 
that the conference was organised 
ty the Dravida Kazhagam, and that it 
vas the conference which had passed 
the said resolution. He, however, insis- 
ted that the impugned news item was 
motivated and malacious and was cal- 
culated to affect the leader of the 
movement and its members, including 
himself, and was per se defamatory of 
tne persons who sponsored the resolu- 
tion, namely, the members of the Dra- 
vida Kazhagam. In the evidence he 
gave before the Magistrate on May 22, 
1971, the respondent claimed that it 
was he, who, as the chairman of the 
r2ception committee of the conference, 
had scrutinised and given shape to the 


A.I R. 
draft resolution sent at the conference 
for being moved thereat, that the said 
draft resolution was sent by one Peria- 
swami, [the Secretary of the Trichy 
District ‘branch of the Dravida Kazha- 
gam, and which he had settled in the 
abridged. form in which the conference 
on 24-11-1971 ultimately passed un- 
animously. He ‘also deposed that the 
conference consisted of “comrades of 
our movement, other social reform 
minded! sympathisers and about 5000 
women?, In regard to the conference 
and its set up, he said that on Decem- 
ber 13,! 1970 a meeting was held for 
organising the conference. At that 
meeting one or two persons suggested 
that he should be the chairman of the 
Reception Committee, and that was 
how he| was selected as the chairman. 
One Pachaimuthu and R. Natesan were 
appointed secretaries of the conference 
and the; were responsible for the pro- 
ceedings. The object of the conference 
was “generally to do away with all 
superstitious beliefs relating to reli- 


` e 





-gion and relating to society.” The con- 


ference |had its own office and it was 
there that correspondence relating to 


its work was dealt with. He claimed. 


that a 
tion committee, 


the chairman of the recep- 
the entire respon- 


sibility | for the conference was his 
but admitted that there was no record 


to show] either his selection or his func- 
tions and duties or his responsibilities. 
Asked about the procedure followed at 
the conference, he said that “nobody 
spoke, proposed individually each reso- 
lution or seconded”. Regarding the 
resolution in question, he said that 
totter the President: Pariyar proposed 
nobody 'announced opposition to the 
resolution. The meaning is, that all 
approved”. . ; 

o A | Two facts clearly emerge 
from this evidence, (1) that though the 
conference ‘was organised by the Dra- 
vida Kazhagam, it was a separate 
body with its own . organisation and 
office where correspondence relating to 
it was received and dealt with and had 
its own lsecretaries, and (2) that though 
the draft of the resolution was prepar- 
ed and sent to the conference by the 
secretary of the Trichy District branch 
and was put in shape by the respon- 
dent, it) was moved by the president 
of the conference and passed by the 
conference which, as testified by the 
respondent, consisted of members of 
the Dravida Kazhagam, sympathisers 
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of its social reform programme, other 
social reform leaders ard outsiders, in- 
cluding about 5000 women. The resolu- 
tion was thus the resolution of the con- 
ference and not of the Dravida Kazha- 
gam, though it was organised by that 
party. The resolution having been 
moved by the President himself, there 
was also no question of the respondent 
or any other person heving piloted it 
at the conference. 


, %. The Magistrete, on the basis 
of the complaint and -he evidence he 
recorded, decided to issue process and 
to proceed with the trial. The appel- 
lants in all these appeals there- 
upon approached the High Court 
under Section 561-A of the Code 
of Criminal Procedure for quash- 
ing the said proceedings. The ap- 
pellants’ main contention before the 
High Court was that the respondent 
was not an aggrieved party within the 
meaning of S. 198 of the Code. that 
he had filed. the complaint in his capa- 
city as the chairman of the reception 
committee of the conference and not in 
his individual capacity, that in the ab- 
sence of any reference to him in the 
said news item he had no cause for 
complaint, and that the conference be- 
ing an undefined and an amorphous 
body, the respondent as a member or 
part of such a body could not lodge the 
complaint. l 

10. A Tearned single Judge of 
the High Court, who heard the said ap- 
plications, rejected the said contention 


ån the following words: 


“The Dravida Eazhagam is an 
identifiable group. The complainant is 
a member of this Kazhagam. He was 
the Chairman of the Reception Com- 
mittee in the confererce. He is active 
member of the Dravida Kazhagam. He 
was one of those wko piloted and 


sponsored the resolution. Certainly he ' 


is a person aggrieved within the mean- 
ing of Section 198 of the Criminal Pro- 
cedure Code. The complaint by him 
is competent.” 


11. The statement in this para 
that the respondent piloted and spon- 
sored the resolution in question was 
factually incorrect, as the respondent’s 
evidence itself showed that the resolu- 
tion was moved not by him, but by 
the President of zhe conference, 
who read it out and as no one 
opposed, it was taken zo have been ap- 
proved by all. The only thing which 


the respondent claimed to have done as 
the chairman of the reception com- 
mittee was to give shape to the draft 
resolution by abridging it. The respon- 
dent may have been interested in the 
resolution and its being passed, but 
the resolution certainly was neither 
moved nor piloted by him. Indeed, if any 
one could be said to have piloted it, 
it was the president of the conference. 
Furthermore, the resolution was of the 
conference and the only contribution of 
the respondent to it was his having 
given shape to the original draft. 
Counsel for the appellants 
seriously challenged the correctness of 
the paragraph from the High Court’s 
judgment quoted above, that being 
the really operative and decisive part 
of the judgment, firstly, on the ground 
that those observations were not in 
consonance with S. 198 of the Code 
even when read with S. 498, Expl. (2) 
of the Penal Code, and secondly, on 
the ground of the failure of the High 
Court to perceive the separate entities 
of the Dravida Kazhagam and the 
conference and its omission to realise 
that the resolution was the resolution 
of the conference and not of the Dra- 
vida Kazhagam. The news item in 
question referred to the conference and 
not to the . Dravida Kazhagam, and 
therefore, if anybody was defamed by 
the said news item, it was the con- 
ference and not the Dravida Kazhagam 
which had only organised that con- 
ference. Mr. Frank Anthony on the 
other hand, urged that though it was 
the conference which had passed the 
resolution and though the news item 
referred to that conference and not to 
the Dravida Kazhagam and the respon- 
dent was not mentioned or referred to 
therein, in substance and in effect it 


was the Dravida Kazhagam which was 


defamed, for, it was that party which 
had organised the conference and spon- 
sored the resolution passed thereat. 
Therefore, the respondent, as a leading 
member of that party and the chair- 
man of the reception committee, could 
claim that the defamatory imputations 
in the said news item were relatable to 
him and the other members of the 
Dravida Kazhagam, and he was conse- 
quently entitled: to file the complaint. 


* 13. On these contentions, the 
principal question for determination is 
whether the respondent could be said 
to be an aggrieved person entitled to 
maintain the complaint within the 
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meaning of S. 198 of the Code. That 
section lays down that no magistrate 
shall take cognizance of an offence 
falling inter alia under Ch. XXI of 
the Penal Code (that is, Ss. 499 to 508) 
sxcept upon a complaint made by 
some persons aggrieved of such offence. 
Section 198, thus, lays down an excep- 
tion to the general rule that a com- 
olaint can be filed by anybody whe- 
ther he is an aggrieved person or not, 
and modifies that rule by permitting 
miy an aggrieved person to move a 
magistrate in cases of defamation. The 
section is mandatory, so that if a magis- 
-rate were to take cognizance of the 
offence of defamation on a complaint 
žled by one who is not an aggrieved 
person, the trial and conviction of an 
accused in such a case by the Magis- 
trate would be void and illegal. 


; 14. Prima facie, therefore, if 
S. 198 of the Code were to be noticed 
by itself, the complaint in the present 
case would be unsustainable, since the 
news item in question did not mention 
the respondent nor did it contain any 
defamatory imputation against him 
individually. Section 499 of the Penal 
Code, which defines defamation, lays 
down that whoever by words, either 
spoken or intended ta be read or by 


signs etc. makes or publishes any im-- 


putation concerning any person, in- 
tending to harm or knowing or having 
reason to believe that the imputa- 
tion will harm the reputation of such 
person, is said to defame that person. 
This part of the section makes defama- 
tion in respect of an individual an 
cffence, But Explanation (2) to 
the section lays down the rule 
that it may amount to defamation to 
make an imputation concerning a com- 
trany or an association or collection of 
Lersons as such. A defamatory imputa- 
tion against a collection of persons 
tàus falls within the definition of de- 
famation. The language of the Expla- 
ration is wide, and therefore, besides a 
Company or an association, any collec- 
tion of persons would be covered by it. 
But such a collection of persons must 
te an identifiable body so that it is 
possible to say with definiteness that a 
group of particular persons, as distin- 
guished from the rest of the commu- 
rity, was defamed. Therefore, in a 
case where explanation (2) is resorted 
to, the identity of the company or the 
association or the collection of persons 
must be established so as to be relat- 


case of libel against a class 


A. I. R. 
able to! the defamatory words or impu- 
tations. Where a writing inveighs 
against’ mankind in a general, or against 
a particular order of men, e.g., men of 
gown, it is no libel. It must descend 
to particulars and individuals to make 
it a libel. (1699) 3 Balk 224, cited in 
Ratanlal and Dhirajlal, Law of Crimes 
(22nd èd.) 1317. In England also, cri- 
minal proceedings would lie in the 
| provid- 
ed such a class is not indefinite, e.g., 
men of! science, but a definite one, such 
as, the, clergy of the diocese of Dur- 
ham, the justices of the peace for the 
county|.of Middlesex. (See Kenny’s 
Outlines of Criminal Law 19th ed. 235). 
If a well-defined class is defamed, 
every person of that class can file a 
complaint even if the defamatory impu- 
tation in question does not mention 
him by' name. 

. 15. In this connection, counsel 
for thej appellants leaned heavily on 
Kunnpffer v. London Express News- 
paper Ltd. 1944 A.C. 116. The passage 
printed, and published by the respon- 
dents and which was the basis of the 
action there read as follows: 


_ “The quislings on whom Hitler 
flatters| himself he can build a pro- 
German movement within the Soviet 
Union are an emigre group called 
Miado Russ or Young Russia, They are 
a minute body professing a pure Fascist 
ideology who have long sought a suita- 
ble fuehrer — I know with what suc- 
cess.” | 

The appellant, a Russian resident in 
London! brought the action alleging 
that the aforesaid words had been 
falsely and maliciously printed and 
published of him by the respondents. 
The evidence was that the Young Russia 
party had a total membership of 2000 
that the headquarters of the party 
were first in Paris but in 1940 were 
shifted |to America. The evidence, 
however, showed that the appellant 
had joined the party in 1928, that in 
1935 he acted as the representative of 
the party and as the head of the branch 
in England, which had 24 members. 
The appellant had examined witnesses, 
all of whom had said that when they 
read the said article their minds went 
up to the appellant. The House of 
Lords rejected the action, Lord Simon 
saying that it was an essential element 
of the cause of action in a libel action 
that the words complained of should 


be published of the plaintiff, that 


J 
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where he was not named, the test 
would be whether tha words would 
reasonably lead people acquainted with 
him to the conclusion that he was the 
person referred to. Th2 question whe- 
ther they did so in fact would not arise 
if they. could not in law be regarded 
as capable of referring to him and that 
that was not so as the imputations 
were in respect of the party which 
was in Paris and America, Lord Porter 
agreed with the dismissal of the action 
but based his decisior. on the ground 
that the body defamed had a member- 
ship of 2000, which was considerable, 
a fact vital in considering whether the 
words in question ref2rred in fact to 
the appellant. The principle laid down 
here was that there can be no civil 
action for libel if it relates to a class 
of persons who are tco numerous and 
unascertainable to joir. as plaintiffs. A 
single one of them could maintain such 
an action only if the words complained 
of were published “of the plaintiff”, 
that is to say, if the words were capa- 
‘ble of a conclusion that he was the 
person referred to. (See Gatley on Libel 
and Slander (6th ed.) 238) Mr. Anthony, 
however, was right in submitting that 
the test whether the members of a 
class defamed are numerous or’ not 
would not be apt in a criminal prosecu- 
tion where technically speaking it is 
not by the persons injured but by the 
State that criminal proceedings are 
carried on and a comolaint can lie in 
a case of libel against a class of per- 
sons provided always zhat such a class 
is not indeterminate or indefinite but 
a definite one. (Kenny’s Outlines of 
Criminal Law (19th ed.) 235). It 


is true that where there is an ex- 


press statutory provision, as in 5. 499, 
Expl. (2), the rules of the Common Law 
of England cannot be applied. But 
there is no difference in principle be- 
tween the rule laid down in Explana- 
tion (2) to S. 499 and the law applied 
in such cases in England. When, there- 
fore, Expl. (2) to S. 499 talks of a col- 
lection of persons as zapable of being 
defamed, such collection of persons 
must mean a definite and a determi- 
nate body. 


16. This was tke construction of 
Ext. (2) to S. 499 adopted in Sahib 
Singh Mehra v. State of U. P., (1965) 
2 SCR 823 at p. 828=(AIR 1965 SC 
1451) and which guided the decision in 
that case. The article complained of 
there was one printed and published in 


G. Narasimhan v. T. V. Chokkappa (Shelat J.) [Prs. 15-18] S. C. 2615 


the appellant’s newspaper called Kali- 
yug of Aligarh which contained the 
following: 


“How the justice stands at a dis- 
tance as a helpless spectator of the 
show as to the manner in which the 
illicit bribe money from plaintiffs 


and defendants enters into the pockets 


of public prosecutors and assistant 
public prosecutors and the extent to 
which it reaches and to which use iff 
is put.” 


This Court held that the pro- 
secuting staff of Aligarh and even 
the prosecuting staff in the State 
of U. P. formed an identifiable group 
or “collection of persons” within the 
meaning of S. 499, Expl (2) inthe sense 
that one could with certainty say that 
a group of persons has been defamed 
as distinguished from the rest of the 
community, and therefore, a complaint 
by the Public Prosecutor and eleven 
Assistant Public Prosecutors was a 
competent complaint. Following the 
test laid down in this decision, the 
High Court of Allahabad in Tek Chand 
v. R. K. Karanjia, 1969 Cr. LJ 536 
(All) held that the Rashtriya Swayam 
Sevak was a definite and an identifia- 
ble body, that defamatory imputations 
regarding it would be defamation 
within the meaning S. 499, Expl. (2), 
that such imputations would be defa- 
mation of the individual members of 
that body or class and that a complaint 
by an individual member of such a 
body was maintainable. (see also the 
dictum of Kendall, J. in Wahid Ullah 
Ansari v. Emperor, AIR 1935 All 743.) 


17. This being the position in 
law, the question upon which these ap- 
peals must be decided is: which was 
the class or body in respect of which 
defamatory words were used and whe- 
ther that body was a definite’ and an 
identifiable body or class so that the 
imputations in question can be said to 
relate to its individual components en- 
abling an individual member of it ta 
maintain a complaint? 


18. The High Court, after cif- 
ing Tek Chand’s case, 1969Cr LJ 536, 
went on to say that the Dravida Kazha- 
gam was an identifiable group, that 
the respondent was an active member 
of that body, that he was also the chair~ 
man of the reception committee of the 
conference and that he was one of 
those who piloted and sponsored the 
resolution which was said to have been 
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wrongly reproduced and distorted in 
the news item in question. Apart from 
the fact already mentioned by us ear- 
Her that neither the complaint nor the 
evidence of the respondent indicated 
that the resolution was piloted by him, 


the news item no where referred to or ` 


even mentioned the Dravida Kazha- 
gam. As already pointed out, the con- 
ference was a body distinct from that 
party, having its own organization, its 
Own secretaries who dealt with the 
correspondence to and by the confer- 
ence and its own office where its work 
was conducted. No doubt, the confer- 
ence was organised by the Dravida 
Kazhagam, but that would not mean 
that both were the same or that the 
members of the Dravida Kazhagam and 
those of the conference or those who 
ettended it were the same. Indeed, the 
principal function of the reception 
committee would to enrol members of 
the conference and thus collect funds 
to defray its expenses. In fact, the evi- 
cence of the respondent indicated that 
the conference was attended not only 
by the members of the Dravida Kazha~ 
gam but also by outsiders who in- 
cluded as many as 5000 women. It is, 
therefore, wrong to identify one which 
the other or to say that defamation of 
the conference as a class or collection 
cf persons was the defamation of the 
Dravida Kazhagam. That was not and 
indeed could not be the case of the res- 
pondent. 

19. The news item complained 
cf clearly stated that the resolution 
was passed by the conference and not 
by the Dravida Kazhagam. In his very 
first letter, dated January 28, 1971, 
which the respondent signed describ- 
ing himself as the chairman of the 
reception committee and not as an 
Important member of the Dravida 
Kazhagam, the respondent complained 
that the news item had distorted the 
resolution passed by the conference 
and asked the editor to publish his 
“correction and clarification” of that 
resolution. There is no grievance there 
that the Dravida Kazhagam suffered 
injury in reputation or otherwise by 
that alleged distortion. In his advo- 
cate’s letter dated February 1, 1971, 
the respondent’s complaint /was that 
the news item was highly defamatory 
and had tarnished the image of the 
conference, of whose reception com- 
mittee he was the chairman. In his evi- 
dence, before the Magistrate also he 


clearly| stated that the -resolution 
was the resolution moved by the 
president of and, passed by the 
conference. Thus,’ his case through- 
out was that the publication of the said 
resolution reported in the said news 
item in| a distorted form had tarnished 
the image not of the Dravida Kazha- 
gam. but of the conference. 


20. That being so the High 
Court completely missed the real issue, 
viz., whether the conference was a 
determinate and an identifiable body 
so that defamatory words used in 
relation to the ‘resolution passed 
by it [would be defamation. of the 
individuals who composed it, and 
the respondent, as one such indi- 
viduals; and chairman of its reception 
committee could maintain a complaint 
under S. 500 of the Penal Code. Whe- 
ther the Drivada Kazhagam was an 
identifiable group or not was beside 
the point, for, what had to be decided 
was whether the conference which 
passed the resolution in question and 
which was said to have been distorted 
was such a determinate body, like the 
ea Swayam Sevak in Tek 
Chand’s case, 1969 Cr LJ 536 (All) 
or the body of public prosecutors in 
Sahib Singh Mehra’s case, (1965) 2 
SCR 823 = (AIR: 1965 SC 1451) 
as to |make defamation with res- 
pect i it a cause of complaint by 
its individual members. In our view 
the High Court misdirected itself by 
missing |the real and true issue arising 
in the applications. before it and decid= 
ing an issue which did not arise from 
those applications. The judgment of 
the High Court, based on an extrane- 
ae issue, therefore, cannot be sustain- 
ed. 


21.| In this view of the matter, 
we would have ordinarily. remanded 
the case to the High Court. But such 
a procedure appears to be unnecessary, 
as in o ! view, the conference was not 
Such a determinate class like the one 
in the cases referred to earlier, where 
complaints by its individual member 
or members were held maintainable. 
It is impossible to have any definite 





of persons who attended, the ideas and 
the ideologies to which they subscrib- 
ed, and 'whether all of them positively 
agreed to the resolution in - question. 
The evidence simply was that the per- 
son presiding it read out the resolu- 


‘idea as e its composition, the number 


' 4972 


tion and because no one got up to op- 
pose it, it was taken as approved of 
by all. The conference clearly was not 
an identifiable or a deïnitive body so 
that all those who attended it could- be 
said to be its constituents who, if the 
conference was defamed, would; in 
their turn, be said to be defamed. 


22., Tn these circumstances and 
for the reasons set out above, we al- 
low these appeals, set aside the order. 
of the High Court and quash the pro- 
ceedings taken out by the Magistrate 
on the ground that the respondent’s 
complaint was not competent. 

Appeals allowed. 


Pea 





a - 


AIR 1972 SUPREME COURT 2617 
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{From Orissa: AIR 1969 Orissa 1) 

= P. JAGANMOHAN REDDY AND 

da H. R. KHANTIA, JJ. 


Sales Tax Officer and another, 
Appellants v. M/s. Uttareswari Rice 
Mills and another, Respondents. 

_ Civil Appeals Nos. 1190 and 1191 
of 1969, D/- 18-9-1972. © 

_ Index Note: (A) Orissa Sales Tax 
Act (14 of 1947), S. 12 (8) — Escaped. 
assessment — Notice under S. 12 (8) 
fo show cause — Failure to mention in 


it the reasons which led to the issue 


of notice does not invalidate it — (X- 
Ref. :— Income-tax Act (1922), S. 34). 


_ Brief Note: — (A) A notice issued. 
under Section 12 (8) does not become 
invalid on account of non-mention of 
reasons in it which led to the issue of 
the notice. Section 12 (8) does not 
either expressly or by necessary impli- 
cation postulate the recording of rea- 
sons in the notice. However if the 
Sales Tax Officer is in possession of 
material which he proposes to use 
against the dealer in proceedings for 
reassessment, the said officer must be- 
fore using that material bring it to the 
notice of the dealer ard give him ade- 
quate opportunity to explain and an- 
swer the case on the basis of that 
material, 
ed. ILR (1967) Cut 446, Overruled. 
AIR 1940 PC 124 and AIR 1964 SC 1190 
and AIR 1967 SC 523, Rel. on. 

(Paras 6, 12) 


EP/JP/F412/72/YPB 


S. T. Officer v. Uttareswari Rice 


AIR 1969 Orissa 1, Revers-. 


Mills (Khanna J.) [Prs. 1-2] S. C. 2617 


= The dicta Iaid down in cases under 
S. 34, Income-tax Act (1922) apply to 
the cases under Section 12 (8) as the 
provisions of both the sections are sub- 
stantially similar notwithstanding that 
unlike S. 12 (8) which also provides for 
imposition of penalty. there is no men~ 
tion of penalty in Section 34. 
(Paras 9, 10) 
Cases Referred: Chronological Paras 


ILR (1967) Cut 446, B. Patnaik 
Mines Pvt. Ltd. v. N. K. 
Mohanty, Sales Tax Officer 

AIR 1967 SC 523 = (1967) 63 
ITR 219, S. Narayanappa v. 
Commissioner of Income Tax 

_ Bangalore 9 

‘AIR 1964 SC 1190 = (1964) 52 
ITR 355, K. S. Rashid and Sons 
v. Income Tax Officer 9 

AIR 1940 PC 124 = (1940) 8 

TTR 442, Commissioner of Income 

Tax, Bengal v. Mahaliram 

Ramjidas z 


= M/s. T. A. Ramachandran, S. P. 
Nayar, B. D. Sharma and R. N. 
Sachthey, A'dwocates for Appellants (In 
both the appeals); M/s. Gobind Das and 
B. Parthasarathi, Advocates, for Res- 
pondent (In both the appeals). 


= Tħe following Judgment of the 
Court was delivered by 


KHANNA, J. :— Whether notice is- 
sued under Section 12 (8) of the Orissa 
Sales Tax Act, 1947 (Act 14 of 1947) 
(hereinafter referred to as the Act) 
should be quashed on the ground that 
it.does not mention the reasons for the 
issue of the notice is the main question 
which arises for determination in these 
two appeals, Nos. 1190 and 1191 of 
1969, which have been filed by special 
leave against the common judgment of 
the Orissa High Court allowing writ 
petitions filed by the respondents 
against the appellants. 


2. For sake of convenience we 
may give the facts giving rise to appeal 
No. 1190 of 1969 as it is the common 
case of the parties that the decision in 
that appeal would govern the other ap- 
peal also. The respondent in appeal 
No. 1190 is a dealer registered under 
the Act. The matter relates to the as- 
sessment for 1963-64. The date of the 
order of assessment is not on file but 
it is stated that it was made sometime 
in the later part of 1964. On March 30, 
1967 the Sales Tax Officer, Intelligence 
Wing, Vigilance, Berhampur made a 
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search of the business premises of the 
respondent and seized several account 
books. On the following day further 
search was made and some additional 
account books were taken into posses- 
Sion. Later on that day, viz., March 31, 
1967 the Sales Tax Officer issued the 
following notice under Section 12 (8) of 
the Act to the respondent: 

“Notice to a dealer under Section 12 (8) 

of the Orissa Sales Tax Act. 


(See Rules 22, 23 and 28 (2)} 
To 
M/s. Utteswar Rice Mills (Dealer) 
At/P. O. Berhampur, GAIL 2127-A 
(Address) 


ka E E E eee any CPE ORE te to sed 


seovovsoodfatroncasosasoapoob 


*Whereas I have reason to believe 
that your turnover for the quarter end- 
ing 1963-64 on which Sales Tax was 
payable under the Orissa Sales Tax Act, 
1947 has escaped assessment/has been 
under-assessed. 


You are hereby required to submit 
within one calendar month from’ the 
date of receipt of this notice a return 
in Form IV (enclosed) showing the 
articulars of your turnover for the 
year ending 1963-64. 


*You are also hereby required to 
attend in person or by agent at my 
Office at Berhampur on 11-5-67 at 
ll A.M. and thereto produce or cause 
zo be produced the accounts and docu- 
ments specified on the reverse 
and also to show cause why in 
addition to the amount of tax that may 
be assessed on you a penalty not ex- 
ceeding one anda half time that 
amount should not be imposed on you 
under sub-sec. (5) of S. 12 of the Act. 


In the event of -your failure to 
eomply with all the terms of this notice 
T shall proceed to assess you under Sec- 
tion 12 of the Act to the best of my 
-udgment without further reference to 


mou. 
Sd/-Ulegible 
Signature 
Sales Tax Officer 
Intelligence Wing, Vigilance 
Berhampur. 


Place —Berhampur. 
Date — 31-3-67. 

The notice was received by an employee 
of the respondent. Appearance was 
thereafter put in on behalf of the res- 
pondent before the Sales Tax Officer 
and a copy of the old return which had 


MP 


been earlier filed in accordance with 
Section 11 of the Act was again filed 
before the Sales Tax Officer. Accord- 
ing to the respondent, appearance was 
put in |con its behalf. on several occasions 
with a view to know the reason for the 
issue of the above notice, but the res- 
pondent was not informed of thai 
reason.| It is further stated that the 
pales Tax Officer recorded the state- 
ments of a number of witnesses behind 
the back of the respondent with the in- 
tention| of making reassessment under 
Section! 12 of the Act. Request was 
made on behalf of the respondent to 
the Sales Tax Officer for being furnish- 
ed with copies of those statements so 
that the respondent might be in a 
position to know the reason for the is- 
sue of the notice. Copies of those state- 
ments were, however, not supplied and 
the application filed by the respondent 
for obtaining copies of the staternents 
was rejected by the Sales Tax Officer. 
It was mentioned by the Sales Tax Offi- 


cer that the question of grant of copies - 


of the statements would be considered 


if the |statements were used against 
the respondent. The ‘respondent fil- 
ed a revision petition against the 
order rejecting that application, but 
the revision petition too was dis~ 
missed.| The respondent thereafter filed 
petition} under Articles 226 and 227 of 
the Constitution in ‘the High Court on 
December 26, 1967. | 


3. The High Court accepted the 
writ petition on the ground that the 
Sales Tax Officer had not indicated any 
reason for issuing notice under Sec- 
tion 12 (8) of the -Act. This fact, in 
the opinion of the High Court, was suffi- 
cient.to| warrant quashing of the notice. 
The High Court in this context relied 
upon its earlier decision in the case of 
B. Patnaik Mines (P) Ltd. v. N. K. 
Mohanty Sales Tax Officer, reported in 
ILR (1967) Cut 446. . It was held in the 
earlier case that the Sales Tax Officer 
had no | jurisdiction under Sec. 12 (8) 
of the Act to issue notice for making a 
fishing | enquiry without indicating 
therein | the reason for the alleged 
under-assessment, ` 


. 4. | In appeal before us Mr. 
Ramachandran on behalf of the appel- 
Tants has referred to the provisions of 
Section 12 (8) of the Act and has. argu- 
ed that it is not essential to give the 
reasons jin the notice issued under the 
above provisions of law. The impugned 
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notice, according to the learned counsel 
cannot be quashed for non-mention of 
tthe reasons. The above stand has been 
controverted by Mr. Gobind Das on be- 
half of the respondent and, according to 
him, the failure of the Sales Tax Offi- 
cer to mention the reasons which led to 
the issue of the impugned notice would 
vitiate the notice. 


5. There is, in our opinion con- 
siderable force in the stand taken 
in this respect by the learned 
counsel for the appellants. Sec- 
fion 12 of the Act deals with as- 
sessment of tax. Sub-sections (5) and 
(8) of the above Section read as under: 

“(5) If upon information which has 
come into his possession, the Commis- 
Sioner is satisfied that any dealer has 
been liable to pay tax ander this Act in 
respect of any period and has never- 
theless without sufficiznt causes failed 
to apply for registration, the Commis- 
sioner shall, after giving the dealer a 
reasonable opportunity of being heard, 
assess, to the best of his judgment, the 
amount of tax, if any, due from the 
dealer in respect of such period and 
all subsequent periods and the Com- 
missioner may direct that the dealer 
shall pay, by way of  enalty, in addi- 
tion to the amount so assessed, a sum 
not exceeding one and a half times 
that amount: 


Provided that no penalty shall be 
levied for the quarter during which 
the dealer first or again becomes liable 
fo pay tax under this A.ct. 

_ (8) If for any reason the turnover 
of a dealer for any period to which this 
Act applies has escaped assessment or 
has been under-assessed or where the 
tax has been compounded when com- 
position is not permissible under this 
Act and the rules made thereunder 
the Commissioner may at any time 
Within thirtysix months from the ex- 
piry of the year to which that period re- 
lates call for a return-under sub-sec- 
fion (1) of Section 11 and may 

roceed to assess the amount of tax due 
from the dealer in the manner laid 
down in sub-section (£) of this section 
and may also direct, in cases where 


escapement or wunder-assessment or 


composition is due to the dealer having 
concealed particulars of his turnover or 
having without sufficient cause furnish- 
ed incorrect particulars thereof, that 
the dealer shall pay, by way of penalty, 


, in addition to the tax assessed under 


this sub-section, a sum not exceeding 
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one and half times of the said tax so 
assessed.” 

6. The Orissa Sales Tax Rules, 
1947 (hereinafter referred to as the 
rules) have been framed by the State 
Government in exercise of the powers 
conferred by Section 29 of the Act. 
According to sub-section (1) of that 
section, the State Government may sub- 
ject to the condition of previous publi- 
cation make rules for carrying out the 
purposes of the Act. Sub-section (2): 
of that section -mentions the subjects, 
without prejudice to the generality of 
power given by sub-section (1), regard- 
ing which rules may prescribe. Sec- 
tion 29-A requires that all rules made 
under Section 29, and notifications issu- 
ed under Section 3-B, sub-section (1) 
of Section 5 and Section 6 shall, as 
Soon as possible after they are made 
or published, as the case may be, be 
laid before the Assembly for a total 
period of fourteen days which may be 
comprised in one more sessions. Rule 
23 may be reproduced below: 


“23. Calling for return when turn- 
over has escaped assessments or has 
been under-assessed — (1) If for any re- 
ason the turnover of sales or the turn- 
over of purchases of a dealer has 
escaped assessment or has been under 
assessed or has not been assessed due 
to the tax having been compounded 
when composition is not permissible 
under the Act and these rules and it is 
proposed to assess it the Commissioner 
shall serve on the dealer a notice in 
Form VI within one calendar month 
from the date of receipt of such notice. 


(2) Such notice may also require 
the dealer to attend in person or by his 
agent at the office of-the authority is- 
Suing the notice on the date specified 
therein and to produce or cause to be 
produced the accounts and documents 
specified in the notice.” 

The relevant part of Form VI referred 
to in rule 23 is in the following words: 


“FORM VI 

To 
POCO Teast mea tas bere oes beatis cee (dealer) ; 
Soror geere e n ced s. ses... (Address) 


Seese00 Sseeene @eeeanee eneeee FOR Oiee feo et ee hl wee vod 


Whereas I have reason to believe 
that your turnover of sales and/or pur- 
chases for the quarter/year ending...... 
imiaesmed on which tax payable under the 
Orissa Sales Tax Act has escaped as- 
sessment/has been under-assessed/has 


| 
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not been assessed due to the tax having 
been compounded when composition is 
not permissible. 

You are hereby required to submit 
within one calendar month from the 
date of receipt of this notice a return 
in Form IV (enclosed) showing the 
particulars of your ‘turnover for the 
quarter ending ss... sesos resso T escasso oss 


You are also hereby required to 
attend in person or by agent at my 
office at ......... OM resisa at 
A. M./P. M. and there to produce or 
cause to be produced the accounts and 
documents specified on the reverse, and 
also show cause why in addition to the 
mount of tax that may be assesssed 
cn you a penalty not exceeding one and 
a half times that amount should not be 
imposed on you under sub-section (5)/ 
sub-sec. (8) of Sec. 12 of the Act. 

In the event of your failure to com- 

ply with all the terms of this notice I 
shall proceed to assess you under Sec- 
tion 12 of the Act to the best of my 
judgment without further reference to 
vou, 
Place ‘esna Ses ces: 
Date Designation......... r 
Section 12 (8) of the Act reproduced 
above may be analysed as under: 


sovaae 


(i) There must exist reason for the 


belief that - 

(a) the turnover of a dealer for any 
period to which the Act applies has 
escaped assessment or has been under- 
assessed; or 

(b) the tax has been compounded 
when composition is not permissible 
under the Act and the rules made 
thereunder. ; 

(ii) In cases mentioned in clause (i) 
the sales tax authority may at any time 
within 36 months from the expiry of 
the year to which the above mentioned 
period relates call for a return under 
‘Section 11 (1) of the Act. 

(iii) After taking the steps mention- 
edin clauses (i) and (ii) above, the sales 
tax authority may proceed to assess the 
smount of the tax due from the dealer 
in the manner laid down in Sec. 12 (5) 
cf the Act. 

(iv) The sales tax authority may 
also direct in cases where escapement 
cr under-assessment or composition is 
cue to the dealer having concealed 
carticulars of his turnover or having 
vrithout sufficient cause furnished in 
correct particulars thereof that the 
cealer shall pay penalty in addition to 
the tax assessed. 


(v)!Such penalty shall not exceed 
one and a half times the amount of the 
tax so assessed. 

Although the opening words used in 
S. 12 (8) are “if for any reason” and 
not “if the sales tax authority has 
reason 'to believe’, the difference in 
phraseology, in our opinion, should not 
make much material difference. A rea- 
son cannot exist in vacuum. Somebody 
must form the belief that reason exists 
and looking to the context in which the 
words are used, we are of the view 











workable has to be avoided. It may be 
noted in this context that in Form VI 
appended to the rules, which has been 
prepared in pursuance of Rule 23,-the 
words used are “whereas I have reason 
to believe that your turnover...... menos. 


has escaped assessment œ u..see resons rawis 


7. | In the case of Commr. of 
Tncome Tax, Bengal'v. M/s. Mahaliram 
Ramjidas, (1940) 8 ITR 442=(AIR 1940 
P.C. 124) the Judicial Committee dealt 
with the provisions of Section 34 of the 
Indian Income Tax Act, 1922 as it then 
existed?! The section'read as under: 


l “34. If for any reason income, pro-< 
fits or gains chargeable to income-tax 
has escaped assessment in any year or 
has been assessed at too low a rate, 
the Income-tax Officer may, at any 
time within one year of the end of 
that year, serve on the person liable to 
pay tax on such income, profits, or 
gains, or in the case of a company, on 
the principal officer thereof, a notice? 
containing all or any of the require- 
ments which may ‘be included in a 
notice under sub-section (2) of S. 22 
and may proceed to assess or re-as- 
sess such income, profits or gains, and 
the provisions of this Act shall so far 
as may |be, apply accordingly as if the 
notice were a notice issued under that 


spas | 

Provided that the tax shall be 
charged| at the rate at which it would 
have been charged had the income, 
profits or gains not escaped assessment 
or full assessment, as the case may be.” 


The opening words of Section 34 of the © 


Indian Income Tax Act, as it then 


dy 
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existed were similar to those of Sec- 
tion 12 (8) of the Act. The J udicial 
Committee while dealing with the lan- 
guage of Section 34 observed: 


“Section 34 is unhappily and even 
ungrammatically phras2d. It is express- 
ed impersonally, and it fails to state by 
whom and by what procedure it is to 
be established that income, profits or 
gains have escaped assessment or have 
been assessed at too low a rate. There 
is fortunately no dispute that the per- 
son who must make that decision is the 
Income-tax officer, for, apart from the 
assessee, no one else is in a position to 
say whether income has been assessed. 
or at what rate it has been assessed- 
The omission to prescribe expressly 
what the nature of the decision should 
be and by what procedure it must be 
reached is all the more surprising be- 
cause in other sections of the Act the 
legislature has been careful to define 
what is necessary in these respects. 
This circumstance was founded on by 
the learned Counsel for the respon- 
dents, who pointed cut that where 
some fact had to be established merely 
prima facie to the satisfaction of the 
Income-tax Officer in the bona fide 
exercise of his discretion, this was ex- 
pressed by such phraseology as “When 
it appears to the Inccme-tax Officer,” 
or “if the Income-tax Officer has rea- 
son to believe’. On the other hand, 
when the statute requires that the 
Income-tax Officer shall make a deci- 
sion, which is final so far as he is con- 
cerned, upon a matter of fact, the usual 
expression is “if he is satisfied”.” 

It was further observed: 


“The section, although it is part of 
a taxing Act. imposes no charge on the 
subject, and deals merely with the 
machinery of assessment. In interpret- 
ing provisions of this kind the rule is 
that that constructior. should be pre- 
ferred which makes the machinery 
workable, ut res valeat potius quam 
pereat.” 


-In view of the criticism levelled against 
the wording of Section 34 of the Indian 
Income Tax Act, the above section was 
amended by Amendment Act of 1939. 
Despite the amendment made in Sec- 
tion 34 of the Indian Income Tax Act, 
the Orissa Legislature, it would appear, 
has used phraseology in Section 12 (8) 
-of the Act similar to that of S. 34 of 
of the Indian Income Tax Act, 1922 as 
it existed before the said amendment, 
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_ $ The above decision of the 
Judicial Committee is also an authority 
for the proposition that it is not neces- 
sary to intimate to the assessee the 
nature of the alleged escapement in the 
notice which is issued to him under 
Section 34 (as it then existed) of the 
Indian Income Tax .Act, 1922. The 
notice which was issued in that case 
did not give any particulars and was in 
the following words: 

"Whereas I have reason to believe 
that your income from business and 
other sources which should have been 
assessed in the financial year ending 
the 3lst March, 1933, has wholly es- 
caped assessment and I therefore pro- 
pose to assess the said income that has 
escaped assessment. I hereby -require 
you to deliver to me, not later than the 
Sth March, 1934, or within 30 days of 
the receipt of: this notice, a return in 
the attached form of your income from 


ali sources which was assessable in the 


said year ending the 31st March, 1933.” 


It was observed while dealing with the 
validity of the above notice: 
© “Accordingly their Lordships arg 
of opinion that the Income-tax Officer 
is not required by the section to con~ 
vene the assessee, or to intimate to him 
the nature of the alleged escapement, 
or to give him an opportunity of being 
heard, before he decides to operate the 
powers conferred by the section. In the 
opinion of their Lordships the view 
which the learned Judges of the High 
Court have taken of the section is too 
narrow, and the notice sent to the res- 
pondents on 8th February, 1934, is in 
form a competent preliminary to a new 
assessment.” 
9. In the case of K. S. Rashid 
and Son v. Income Tax Officer, (1964) 
52 LT.R. 355=(AIR 1964 SC 1190) this 
Court expressed the view that the as- 
sessee was not entitled to a copy of 
the reasons which were recorded by 
the income tax officer when he issued 
the notice under Section 34 of -the 
Indian Income Tax Act, 1922. In the 
later case of S. Narayanappa v. Commr. 
of Income Tax, Bangalore, (1967) 63 
ITR 219=(AIR 1967 SC 523) an argu- 
ment was advanced that the Income- 
tax officer should have indicated to 
the assessee the reasons which led him 
to initiate the proceedings under S. 34 
of the Act. This contention was repell- 
ed in the following words: 
“It was also contended for the ap- 
pellant that the Income-tax Officer 
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should have communicated to him the 
reasons which led him to initiate the 
Proceedings under Section 34 of the 
Act. It was stated that a request to 
this effect was made by the appellant 
to the Income-tax Officer, but -the 
Income-tax Officer declined to disclose 
the reasons. In our opinion, the argu- 
ment of the appellant on this point is 
misconceived. The proceedings for as- 
S=ssment or reassessment under Sec- 
tion 34 (1) (a) of the Income-tax Act 
start with the issue of a notice and it 
is only after the service of the notice 
taat the assessee, whose income is 
sought to be assessed or reassessed, be- 
comes a party to those proceedings. 
The earlier stage of the proceedings 
for recording the reasons of the Income- 
tax Officer and for obtaining the san- 
cion of the Commissioner are admi- 
nistrative in character and are not 
quasi-judicial. The scheme of S. 34 of 
the Act is that, if the conditions of 
the main section are satisfied, a notice 
kas to be issued to the assessee con- 
taining all or any of the requirements 
which may be included in a notice 
under sub-section (2) of S. 22. But be- 
fore issuing the notice, the proviso 
requires that the officer should record 
his reasons for initiating action under 
Section 34 and obtain the sanction of 
the Commissioner who must be satis- 
fred that the action under Section 34 
was justified. There is no requirement 
in any of the provisions of the Act or 
any section laying down as a condition 
for the initiation of the proceedings that 
the reasons which induced the Commis- 
sioner to accord sanction . to proceed 
under Section 34 must also be com- 
municated to the assessee.” 


As the provisions of Section 12 (8) of 
the Act and Section 34 of the Indian 
Income Tax Act, 1922. are substantial- 
ly similar, the dicta laid down in cases 
under Section 34 of the Indian Income 
Tax Act has, in our opinion, a direct 
baring. 

10. Mr. Gobind Das has tried 
to distinguish the cases under S. 34 
oz the Indian Income Tax Act on the 
ground that, unlike Section 12 (8) of 
the Act which also provides for the 
irnposition of penalty, there was no 
mention of penalty in Section 34 of 
the Indian Income Tax Act. This cir- 
cumstance, in our opinion, makes no 
substantial difference and cannot pre- 
vent. the applicability of the dicta laid 
down in cases under Section 34 of the 


Indian Income Tax Act, 1922 to cases] 
under Section 12 (8) of the Act. The 
question of imposition of penalty can 
only arise at the time of making an 
order for reassessment. Mr. Ramachan- 
dran on! behalf of the appellants has 
frankly |stated that it would be only at 
that stage that the sales tax officer 
would go into the question as to whe- 
ther the escapement or under-assess- 
ment or composition has been due to 
the fact] that the dealer concealed’ par- 
ticulars jof his turnover or without 
sufficient cause furnished incorrect 
particulars thereof. The sales tax offi- 
cer in such an event, it is not dispu- 
ted, would have to give opportunity to 
the dealer to show cause why penalty 
in addition to the tax should not be 
imposed] upon him. 


il. Reference has also been 
made by Mr. Gobind Das to the fact 
that notice issued to the respondent on 
March 31, 1967 related not merely to 
the escaped assessment or under-assess- 
ment, it! also called upon the respon- 
dent to show cause why penalty should 
not be imposed upon him. It is urged 
that such a combined notice is invalid 
even though it may be in accordance 
with Form VI prescribed by the rules. 
Calling upon the respondent to show 
cause why penalty should not be impos- 
ed upon| him, according to the learned 
counsel, |is premature at this stage. In 
this respect we find that no such 
ground was taken by the respondent 
in the writ petition before the High 
Court. As such, it is not necessary for 
the purpose of this case to express an 
opinion on the point as to whether a 
notice under Section’ 12 (8) should be 
siruck down on the aforesaid ground. 


12. |. There is nothing in the lan- 
guage of Section 12 (8) of the Act 
which either expressly or by necessary 
implication postulates the recording of 
reasons in the notice which is issued 
to the dealer under the above provi- 
Sion of law. To hold that reasons which 
led to the issue of the said notice 
should be incorporated in the notice 
and that| failure to do so would in- 
validate Ithe notice, would be tanta- 
mount to reading something in the 
statute which, in fact, is not there. We 
are consequently unable to accede to 
the contention that the notice under 
the above provision of law should be 
quashed |if the reasons which led to 
the issue of the notice are not men- 
tioned in the notice. At the same time, 
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we would like to make it clear that if 
the sales tax officer is in possession of 
material which he proposes to use 
against the dealer in proceedings for 
reassessment, the said officer must be- 
fore using that material bring it to the 
notice of the dealer and give him ade- 
quate opportunity to explain and ans- 
whe the case on the basis of that mate- 
rial. 


13. Mr. Gobind Das has also 
argued that the existence of a reason 
that the turnover of a dealer has es- 
caped assessment or has been under- 
assessed (in cases nct dealing with 
composition) is a condition precedent to 
the issue of a notice: under Section 12 
(8) of the Act. It is urged that such 
reason is not shown to have existed in 
the present case. Although we agree 
with the learned counsel that the 
existence of the reason that the turn- 
over of a dealer has escaped assessment 
or has been under-assessed is a sine 
qua non for the issue of the notice, we 
are unable to accept the contention that 
the said reason has been shown to be 
non-existent in the present case. Al- 
though the High Court did not go into 
this aspect of the matter, we find that 
the respondent has brought material on 
the record to indicate that there did 
exist such reasons. Afidavit of Shri 
Prakash Chandra Mohanty, Sales Tax 
Officer, Intelligence Circle was filed in 
opposition to the petition. Shri Mohan- 
ty is the successor of Shri Patnaik 
who had issued the notice under Sec- 
tion 12 (8) of the Act to the respon- 
dent. According to the affidavit of Shri 
Mohanty, the material on record indi- 
cates that Shri Patnaik issued the 
impugned notice after he had obtained 
information about certain clandestine 
dealings of the respondent. It was fur- 
ther stated that the seized documents 
disclosed prima facie material to hold 
that the respondent had failed to dis- 
close his entire turnover. It was also 
mentioned that the details of the mate- 
rial which led to the initiation of pro- 
ceedings under section 12 (8) of the 
Act had been recorded in the relevant 
case file. The said file, it would 
appear from the affidavit of Shri 
Mohanty, was kept available for refer- 
ence by the High Court at the time of 
hearing. No reference, it would seem, 
was however made tc that file because 
the High Court did not feel the neces- 
sity of doing so. 


Sudhir Dey v. State of W. B. 
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14. In our opinion the view 
taken by the High Court in the judg- 
ment under appeal as well as in the 
earlier case of ILR (1967) Cut 446 
(supra) was not correct, We according- 
ly accept the two appeals, set aside the 
judgment of the High Court and dis- 
miss the writ petitions. Looking to all 
the circumstances, we leave the par- 
ties to bear their own costs of this 
Court as well as in the High Court. 

Appeals allowed. 
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A. N. RAY AND I. D. DUA, JJ. 


Sudhir Dey, Petitioner v. State of 
West Bengal, Respondent. 


Writ Petn. No. 260 of 1972, D/- 8- 
9-1972. : 


Index Note—Constitution of India 
Art, 22 (5) — Earliest opportunity of 
making representation against order of 
detention’ — Delay of 43 days in consi- 
dering the representation of the per- 
son detained under Maintenance of In- 
ternal Security Act is prima facie un- 
reasonable and in absence of satisfac- 
tory explanation it renders the deten- 
tion illegal. (X-Ref: Maintenance of In- 
ternal Security Act (1971) Ss. 3 and 8). 


Brief Note — Unreasonable delay 
by the Government in considering the 
representation made by a detenu when 
there is no satisfactory explanation for 
such delay has always rendered the 
further or continued detention of the 
detenu void. The question of the 
satisfactory nature of the explanation 
and therefore also of the unreason- 
ableness of the delay must necessarily 
depend on the facts and circumstances 
of each case. 

(Para: 7) 


The general and vague reason that 
“due to sudden increase in the volume 
of detention cases under the Mainten- 
ance of Internal Security Act there was 
great pressure of work which delayed 
movements of files, with the result that 
the records of the office were not 
regularly available’, is wholly unsatis- 
factory explanation for justifying the 
long delay of 43 days in considering 
the representation of the detenu. No 
details are given about the sudden in- 
crease in: the detention cases and 
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nothing has been said as to why the 
state was unable to make proper ar- 
rangements for dealing with them in 
accordance with the provisions of the 
Constitution. The reason given by the 
State Government, wholly unsatisfac- 
tory as it is, reflects an. attitude of 
casual. indifference on its parts towards 
the question of personal liberty of the 
citizen and towards the mandate con- 
tained in Art. 22. (Case law discussed} 
AIR 1972 ‘S.-C. 2420, Foll. 

. (Paras 4, 10 and 11) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2420=W.P. No. 174 

of 1972 D/- 7-8-1972, Durga- 
pada Ghosh v. State of West 


Bengal 11 
(ATR 1972 SC 665=1972 Cri LJ 

482, Nagendra Nath v. State of 7 

West Bengal | 9 
‘AIR 1972 SC 438, K. I. Singh v- l 

State: of Manipur 6 


(1972) W. P. No. 189 of 1972 
. decided on 17-7-1972 (SC), 
Binodo-hen-Bran v. State of 
West Bengal 8 
AIR 1970 SC 675=(1970) 3 SCR ` ; 
225=1970 Cri LJ 743, Jaya- 1 
narayan Sukul v. State of West Te 
Bengal Ə 
(1969) W.P.. No. 246 of 1969 decid- 
ed on 10-9-1969, Khairul Haque 
v. State of West Bengal 


= ‘The following Judgment of the 
Court was delivered by 


DUA, J.:— In this case, we made 
a short Order on September 1, 1972 
allowing the Writ Petition and quash- 
ing the detention order in respect of 
. the petitioner Sudhir Dey and also 
directing that he be set at liberty 
forthwith. We now proceed to give 
reasons for allowing the Writ Petition. 


2. From the Writ Petition and 
~ {he counter filed on behalf of the Res- 
- pondent State, it is clear that the Dis- 
trict Magistrate of Burdwan passed the 
order for the petitioner’s detention on 
8-12-1971 “with aview to preventing 
-him from acting in a manner prejudicial 
to the maintenance of public order”. 
This order was made in exercise of the 
powers conferred on the district Magis- 
trate by sub-sec. (1) read with sub-sec-~ 
tion (2) of S. 3 of the Maintenance of 


Internal Security Act No. 26 of 1971 


(hereinafter called the Act). The 
grounds of detention on the basis of 
which the impugned order was passed 
' are as under: 


A-I. R. 


“I. On 15-9-71 at about 1 P.M. you 
with your associates viz: Durgapada 
Ghosh and others at the point of dag- 
ger and exploding: bombs snatched 
away Rs. 1900/- from Sri Krisbna 


Bahadur and Shyamapada Chakraborty 


of Raj Collegiate School on the road 


in front of the branch office of the - 


State Bank of India, situated at Burd- 
wan University. By such act in broad 
day light you created panic and terror 
and the peaceful citizens of the area 
felt insecured to come out on the road 
and their even tempo of life. Was ad- 
versely affected. 


2. On 8-11-71 at about 08.45 hrs. you 
with your associates: Durgapada Ghosh 
and others at the point of dagger snatch- 
ed away Rs. 2100/- on the road in 
front of Municipal office from Tapan 
Kundu of Borhat. This created a panic 
in the locality and the peaceful citi- 
zens were terrorised and felt hesitant 


to come on the road. This adversely — 


affected the even oe of life of the 
people of the locali 


3.- These eas. grounds were 


considered by the District Magistrate — 


to be separately and. collectively suffi- 
cient to satisfy him that it was neces- 
Sary to detain the (petitioner with a 
view to preventing him from acting in 
a manner prejudicial to the maintenance 
of public order. The petitioner made a 
representation to the Government 
against the order of his detention. This 
representation was received by the 
Government on or about - J anuary 4, 
1972 in its Home Department (Special 
Section). The said representation was 
considered and rejected by the State 


: Government on February 17, 1972. The 


reason for this delay is stated in para 
12 of the counter affidavit which reads 
as: 


*12. In this necon further’ 


state that the said representation of the 
detenu petitioner could not be consider- 
ed by the State Government earlier, 
due to sudden increase in volume of 
detention cases under Maintenance of 


“Internal Security Act. Due to aforesaid 


reason there was great pressure of 
work and movement: of the files were 
very much delayed and the records of 
the office were not regularly avail- 
able. It appears that there was about 
43 days delay in considering the said 
representation of the petitioner by the 
State Government. I further state that 


the delay was unintentional and was 
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for reasons beyond control of the State 
Government and I submit that in these 
circumstances delay may be condoned 
by this Honourable Ccurt.” 


4. This delay in considering the 
petitioner’s representation is prima 
facie unreasonable and in the absence 
of satisfactory explanation it must be 
held to be violative of the mandate 
contained in Article 2% (6) of the Con- 


stitution, thereby rendering the peti- `> 


.|tioner’s further or continued detention 
illegal, Article 22 which guarantees pro- 
tection against arrest and detention in 
certain cases after laying down the 
general rule in clauses (1) and (2) 
excludes from their operation inter alia, 
persons ‘arrested or detained under 
any law providing for preventive deten- 
tion.” Clause (4) of this Article pro- 
= vides for examination by the Advisory 
Board, set up for the surpose, of cases 
of detention for a period longer than 
three months. Clause (5) lays down: . 


“5. When any person’ is detained 
in pursuanee of an order made under 
any law providing for- preventive 
detention, the authority making the 
order shall as soon as may be, com- 
municate to such person the grounds 
on which the:order has been made and 
shall afford him the earliest opportu- 
nity of making a representation against 
the order,” 


5. . This Court has more 
once considered the scope and effect of 
this clause. Recently, in Javanaravan 
Sukul v: State of West Bengal, (1970) 
3 SCR 225 at p. 231 = (AIR‘1970 SC 


675) on a review of its earlier decisions, 


this Court observed: 


“It is established beyond any mea- 

sure of doubt that the appropriate au- 
thority is bound to consider the repre- 
sentation of the detenu as early as 
possible. The appropriate Government 
itself is bound to consider the repre- 
sentation as expeditiously as possible. 
The reason for immediate consideration 
of the representation i:s too obvious to 


be stressed. The personal liberty of a. 


person is at stake. Any delay would not 
only be an irresponsible act on the 
part of the appropriate authority but 
also unconstitutional because the Con- 
stitution enshrines the fundamental 
right of a detenu to have his repre- 
sentation considered and it is impera- 
tive that when the likerty of a person 
is in peril immediate action should be 
taken by the relevant authorities. 
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No definite time can be laid down 
within which a representation of a 
detenu should be dealt with save and 
except that it is a constitutional right 
of a detenu to have his representation 
considered as expeditiously as possible. 
It will depend upon the facts and cir- 
cumstances of each case whether the 
appropriate Government has disposed 
of the case as expeditiously as possi-~. 
ble for otherwise in words of Shelat, J. 
who spoke for this Courtinthe case of 
Khairul Haque (W. P. No. 246 of 1969 
decided on 10-9-1969). It is obvious 


.that the obligation to furnish the ear- 


liest opportunity to make representa- 
tion loses both itspurpose and mean- 
ing”. l 


6. In K. I- Singh v. State of 
Manipur, (AIR 1972 SC 438 at p. 440) 
the unexplained delay of 17 days was 
held to invalidate the detention. It was 
said there: 

“We are of the opinion that the 
contention of Mr. Manchanda that there 


„has been a delay in the State in pass- 


ing orders on the representation made 
by the petitioners and that the said 
delay has not been properly explained 
by the State, has; in the circumstances 
of this case, to be accepted. In conse- 
quence, it follows-that there has been 
a violation of the constitutional right 
guaranteed under Art. 22 (5) to the 
petitioners. We are further of the view 
that the detention orders will have to 
be struck down on this short ground. 
In the above view, we do not think it 
necessary to refer in detail to the 
grounds of detention, which have no 
doubt been very severely attacked on 
behalf of the petitioners. However, we 
should say that prima facie we are 
satisfied that the grounds are neither 
vague nor devoid of particulars, nor 
can: it be said that in -this case there. 
were no materials on the basis of 
which the detaining authority could not: 
have passed the orders of detention 
under ‘S. 3 (2) read with S. 3 (1) of 
the Act for the purpose. mentioned 
therein on the basis of the grounds . 
furnished to the petitioners. However, ' 
as we are striking down the order for 
the reason. mentioned earlier, it is un- 
necessary to pursue this aspect fur- 
ther.” 

T. The importance of speedy 
consideration of the representation 
made by persons detained under laws 
. relating to preventive detention has. 
thus been repeatedly emphasized by 
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tħis Court. Unreasonable delay by the 
Government in considering the repre- 
sentation made by a detenu when there 
is no satisfactory explanation for such 
delay has always rendered the further 
Or continued detention of the detenu 
void, The question of the satisfactory 
nature of the explanation and there- 
fore also of the umnreasonableness of 
(she . delay must necessarily depend on 
zhe facts and circumstances of each 
zase. 


8. In Binodo-hen-Bran v. State 
Of West Bengal (W.P. 189/72 decided 


on 17-7-1972 (SC)) there was a delay- 


of about 40 days between the receipt 
of the representation and its disposal 
əy the Government. The delay was 
sought to be explained on the ground 
zhat there was a go-slow movement 
-aunched by the State Government em- 
Dloyees some time back and that move- 
ment had resulted in dislocation of 
office work and also in ine¢rease of 
volume of the work. There was nothing 
to show that there was any go-slow 


movement during the days: when the’ 


representation of the petitioner was 
received and any such movement prior 
to the receipt of the representation was 


held not to justify the delay in the 
disposal of the represéntation. The 
‘ order of detention in that case .was 


quashed on this: ground.” . 
9. In Nagendra Nath v. State 
of West Bengal, (AIR 1972 SC 665) a 
gap of 34 days.on the facts and cir- 
cumstances of. that case was not con- 
gidered to amount to -undue delay so 
as to go to the root of the validity. of 


the detention in question or its . con- 
finuation. l ; 
10, In the present case admit- 


tedly there is a delay of 43 days’ and 
the only reason in justification of this 
jdelay is stated to be that "due io 
sudden increase in the volume of de- 
tention.cases”, under the Act there was 
“great pressure of work” which de- 
layed movement of files, with the 
result that “the records of the office 
were not regularly available”. This, in 
our view, is wholly unsatisfactory ex- 
planation for justifying the long de- 
lay of 43 days. No details are given 
about the sudden increase in the. de- 
tention cases and nothing has been said 
as to why the State was unable to make 
proper arrangements for dealing with 
them in accordance with the provisions 
cf the Constitution. The fact that the 


Act had -been brought on the statute ` 


- Home Department 


bock in July, 1971 is proof positive of 
the situation in West Bengal at- least 
since January, 1971—if not since much 
earlier-_being far from normal and it 
that be so, then there is no reason 
why the: State Government should not 
have made adequate arrangements for 
dealing! with any situation arising out 


of the ‘sudden rise in detention cases in 


January, 1972 when the petitioner's: 


representation was received by -the 
‘(Special Section). 
The State must have foreseen the pos- 
sibility |of such a situation. The crea- 
tion of| Special Section of the Home 
Department also: suggests that the 
State Government: was fully conscious 
of the critical situation in that State 
and was not taken by surprise and it 
had anticipated the possibility of in- 
crease in detention.'cases.. The. State 
should nals. therefore, made adequate 
arrange: ents to be! in a position to 
cope with the increase of detention 
cases as has been ‘suggested in the 
countertaffidavit. . ' on, 

u| `-The reason given by the 
State Government, wholly unsatisfac- 
tory as|it is, reflects an attitude of 
casual indifference on its part towards 
the question of personal liberty of the 
citizen and towards, the mandate con- 
tained' in Art. 22. of the Constitution. 
The case in hand is, however, ‘directly 
covered by the ratio' of the case of the 


_petitioner’s associate! Durgapada Ghosh 


which was decided on 7-8-1972, (Durga- 
pada.Ghosh v. State of West Bengal, 
W.P. 174 of 1972 decided on 7-8-1972 
= (now lopod in AIR 1972 SC 2420) ) 
in which precisely. similar gap between 
the receipt of the representation and 
its consideration by ithe State Govern- 
ment was-held to be unduly long and 
the explanation for 'the delay unsatis- 
factory.| There, in the counter-affidavit. 
the go-slow movement of the office of 
the State Government leading to ir- 
regular |movement of files was stated 
to have| prevailed in. September-Octo- 
ber, 1971. This was considered to be no 
justification for the long delay in con- 


‘sidering, the - detenu’s _ representation 


made early in January, 1972. In the 
case in hand the State has chosen in its 
countertaffidavit to :omit to state the 
period of irregular movement of files 
and has| made a general and vague as- 
sertion thereby rendering the explana- 
tion more unsatisfactory. Durgiapada 
Ghosh’s case (AIR 1972 SC 2420) (supra) 
however, fully covers the present .case. 


? 


A.L R.. 
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12, The grourds -disclosed in 
this case no doubt seem to us to show 
that they are relevant and that the 
petitioner’s detention could not be suc- 
cessfully challenged on any infirmity 
in those grounds, but we need not ex- 
press any opinion on that point: as we 
are constrained to quash the impugned 
order on the ground of undue delay on 
the part of the State Government in 
considering his representation. 


13, No further directions need 
be given as we have already quashed 
the impugned order and directed that 
the petitioner be set at liberty. 

Petition allowed. 
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Index Note — (A) Income Tax 
‘Officers Class I, Grade II Service Re- 
cruitment Rules R. 4—Recruitment of 
candidates -to vacancies in service — 
Promotees are entitled to 1/3rd of the 
vacancies in any particular year whe- 
ther or not there was direct recruit- 
ment by competitive examination in 
that year. ' 7 

Brief Note — It is for the Govern- 
ment under R, 4 t> determine the 
method or méthods to be employed for 
the purpose of filling any particular 
vacancies and the number of candidates 
to be recruited by each method. - The 
vacancies for any particular year being 
ascertained not more than 1/3rd of the 


same are to, go to the promotees and - 


the rest to the direct. recruits. The ratio 
is not made dependent on whether any 
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direct recruit was appointed in any 
particular year or not. (Paras 7, 14) 


Cases Referred: Chronological Paras 


AIR 1967 SC 1427=(1967) 2 SCR 
703, S. G. Jaisinghani v. Union 
of India 1, 5, 12, 13, 18, 21, 23 


The following Judgment of the 
Court was delivered by 


PALEKAR, J.:— In these appeals 
the challenge is to the seniority list of 
Income-tax Officers prepared by the 
Central Board of Revenue in pursuance 
of the orders of this Court in Civil Ap- 
peal No. 1038 of 1965 and Writ Peti- 
tion No. 5 of 1966. The appeal referred 
to was filed by one Jaisinghani and the 
Writ Petition by one Mohan Chandra 
Joshi — both of whom had been direct- 
ly recruited as Income-tax Officers, 
Class I, Grade II. The two proceedings 
were heard together and were disposed 
of by a common judgment dated Fe- 
bruaryv 22, 1967 and a mandamus in 


similar terms was issued in the two 


proceedings. These cases have been 
reported as S. G. Jaisinghani v. Union 
of India (1967) 2 SCR 703 = (AIR 
1967 SC 1427). For the purposes of the 
present appeals, we shall set out be- 
low the order passed in Jaisinghani’s 
case (P. 718). 


“We are accordingly of the opinion 
that promotees from class II, Grade Ill 
to Class I, Grade II Service in excess 
of the prescribed quotas for each of the 
years 1951 to 1956 and onwards have 
been illegally promoted and the ap- 
pellant is entitled to a writ in the 
nature of mandamus commanding res- 
pondents 1 to 3 (1) Union of India (2) 
Secretary to the’ Government of India 
in the Ministry of Finance and (3) Cen- 
tral Board of Revenue to adjust the 
seniority of the appellant (Jaisinghani) 
and other officers similarly placed like ` 
him and to prepare a fresh seniority 
list in accordance with law after ad- 
justine the recruitment for the period 
1951 to 1956 and onwards in accord- 
ance with the quota rule prescribed in 
the letter of the Government of India 


No. F, 24 (2)—Admn. I.T/51 dated Octo- 


ber 18, 1951. We, however, wish to 
make it clear that this order will not 
affect such Class II Officers who have 
been appointed permanently as Assis- 
tant Commissioners of Income Tax. But 
this order will apply to all other offi- 
cers including those who have been ap- 
pointed Assistant Commissioners of 
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-ncome Tax provisionally pursuant to 
the orders of the High Court.” 

2. For more than a year the 
Government failed to prepare the 


seniority list as directed. So in April, 
and Joshi 


~968 the said Jaisinghani 
started contempt proceedings against 


the Government in this court. There- - 


upon, Government assured this court 
that the list would be prepared before 
the court re-opens after the summer 
vacation and, accordingly, on 15-7-1968 
Government prepared the seniority list 
and filed the same in court. Objections 
were filed by Officers affected by the 
list. This court, however, ruled on 
6-11-1968 that contempt proceedings 
were inappropriate and thatif any of 
the Officers was aggrieved by the senio- 
rity list, it was open to him to take 
Eppropriate proceedings departmental- 
ly or otherwise. 


3. Thereupon two Writ Peti- 
tions were filed in the Delhi High 
Court. Writ Petition No. 196/70 was 
filed on 23-2-1970 by one Bishan Swa- 
rup -Gupta — a promotee of 1962. The 
cther one was filed by Mohan Chander 
Joshi being Writ Petition No. ‘550/70. 
Joshi, as already stated, was a direct 
recruit. In both these petitions the 
seniority list dated: 15-7-1968 came in 
for attack for different reasons. The 
cispute was essentially between the 
cirect recruits to Class I, Grade II of 
the Service and the promotees to that 
cadre, The two petitions came before 
two separate benches. Writ Petition 
No. 196/70 was dismissed on 29-9-1970, 


whereas Writ Petition No. 550/70 filed: 


ky Mohan Chander Joshi was substan- 
tally allowed. Directions were given 
in that Writ Petition for preparing the 
‘saniority list afresh in the light of the 
observations made in. the judgment. 
Civil Appeal No. -2060 of 1971 before 
us is by Bishan Sarup Gupta from the 
Order dismissing his Writ Petition 
(196/70). From the Order passed in the 
other Writ Petition namely 550/70 the 
other three appeals have been filed to 
tnis court. Civil Appeal 67 of 1972 is 
fled by the Government. Civil 
Appeal No. 139/72 is filed by Mohan 
Chander Joshi and Civil Appeal No. 
393/72 is filed by one Helms and 4 
other promotees who were some of the 


respondents in Writ Petition No. 550/70. 


4, In all these appeals the only 
question for consideration was whether 
the seniority list prepared. on 15-7- 
1368 was correct and in accordance 


A.T. R. 


with the mandamus, issued as above. 
All these appeals were, therefore, heard 
together and will be disposed of by 


this judgment, 


5. As we are principally con- 
cerned with the mandamus issued in 
Jaisinghani’s case, (1967) 2 SCR 703 
= (AIR| 1967 SC 1427) we have to 
understand the . precise 
scope of the mandamus. The manda- 


-mus was issued on the facts brought 
‘to the notice of this'court at the time, 


and it iş clear that the directions given 
in the mandamus must be construed 
against the background of those facts. 
It is not necessary to recount all the 
facts here because they are all there in 
the official report 1967 (2) S.C.R. 703 
= (AIR|1967 SC 1427). Jaisinghani was 
directly | recruited to Class I, Grade II 
of the Income Tax iService in 1951 
after he had passed the competitive 


examination held by, the Unicon Public 


Service Commission in 1950. The other 
petitioner Joshi similarly had joined 
that seryice in 1953 after being select- 
ed in. the competitive examination in 


. 1952. In} 1962 and thereafter some pro- 


motioñs | were made from this class to 
the post|cf the Assistant Commissioner. 
The case of Jaisinghani and Joshi was 
that having joined service in 1951 and 
1953 respectiv ely, they were entitled to 
be considered -for being selected to the 
higher. pest of the Assistant Commis- 
sioner, but they were not so considered 
because: lin the seniority list then pre- 
pared they were shown much below 
some of ithe promotee officers .who had 
been promoted to the cadre of Class: I, 
Grade II: service long after J aisinghani 
and Joshi had joined the service. This 
was done on. the basis of a :seniority 
rule, also called:the Weightage rule, 
the effect of which was to give senio- 
rity to'a promotee of any year not 
only over the direct recruits who join- 
ed the service in that-year but also 
over those direct recruits who joined 
the service in the previous two years. 
For example, if-a direct recruit was 
selected |in the competitive examina- 
tion of 1950 and joined:the service in 
1951 an be. not only junior to the 
promotee .of 1951 but also to the pro- 
motee of 1952 and 1953. It was con- 
tended that such a rule was unjust and 
violativel of the principle of equality 
embodied in Articles 14 and 16 of the 
Constitution. In the second place, it was 
contended, even assuming that the 
seniority rule was not violative of any 
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constitutional’ guarant2e, the seniority 
list which had been actually prepared . 
in 1962 and on the basis of which pro- 
motion to the post of Assistant Com- 
missioner had been made was not stri- 
ctly in accordance with the quota rule 
and all those promotees who were 
shown as seniors, -weze-not really en- 
titled to that rank and be considered 
for promotion in preference to the pen: 
tioners. 


6. This court did not accept the 
first contention. This court -held that 
the rule of seniority was just and rea- 
sonable having regard to the fact that 
only a small percentage of officers was - 
promoted to the grade and those pro- 
motions were made out of experienced 
Income-tax officers by a rigid selection 
made by the Department Promotional 
Committee. At the time of the promo- 
tion from Class II, Grade III to Class I. 
Grade II. the promotees had to put in 
at least 5 years of service in Class II, 
Grade III of which two years were for 
probation and 3 years of actual income- 
tax assessment work. On the. other 
hand, the direct recrvit after joining 
the service in any particular year had 
to undergo probation for-two years in 
which they did not do any actual as- 
sessment work. Only after two years of 
probation, were they entrusted with as- 
sessment work. This court pointed out 
(p. 712) The net effect of rule 1 (f) 
(iii) (seniority rule) therefore is that 
three years of outstanding work in 
. Class II is'equated to two years: of 
~ probation in Class.I service and on 
consideration of this aspect of the mat- 
ter the promoteé is given seniority over 
a direct recruit completing the period 
of probation in the same year.” Since- 
at the time of entering Class I, Grade Il 
service the recruitment was: from two” 
different sources, there was no ques- 
tion of an infringement of Article 14 
or 16 (1); and since the promotees had 
experience of assessment work. at the 
time of the promotion and the direct 
recruits had none whan they completed 
their two vears probation, it could not 
be said that the rui2 giving seniority 
to the promotees over such direct re- 
cruits was invalid. Sc far as the second 
contention was concerned this court 
tried to ascertain if in any particular 
year between 1951 to 1956 there had 
been promotions from class II service 
in excess of the quota laid down in the 
rule prescribed in -Government letter 
dated October 18, 1951. The quota was 
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relatable to permanent vacancies but 
the Secretary of the Finance Depart- 
ment Mr. Dutt was not able to enligh- 
ten this court as to the number of such 
vacancies in these. years though he was 
able to give the figures of direct re- 
cruits and promotees appointed in those 
several years. In other words, there 
was no sufficient material before the 
court to decide whether or not the ap- 
pointments of promotees were or were 
not in excess of ‘the quota of 33 1/3% 
of permanent vacancies available to 
promotees. Accordingly the mandamus 
was issued in the above terms. 


7. The Government understood 
the mandamus as covering the whole 
period from 1951 to 1967 the latter be- 
ing the year in which the mandamus 
was issued. The seniority list, which is 
now challenged, covers direct recruits 
and.promotees for the whole of this 
period. Government. felt that the ex- 
pression used in the mandamus “re- 
cruitment for the period 1951 to 1956 
and onwards” contained a.direction for 
the preparation of the seniority list not 
only for the vears 1951 to 1956 but also 
for the succeeding years upto 1967. 
We are clearly of the view that this 
court could not possibly have in mind 
a seniority list’ which took in promo- 
tees after 1956. The quota rule had 
been specifically noticed by this court 
as being for the -duration of 5 years in 
the first instance i.e. to say from 1951 
to 1958. The two direct recruits who 
were before the court namely Jaisin- 
ghani and Joshi had entered the ser- 
vice during this period. Jaisinghani had 
entered service in 1951 and Joshi had 
joined service in 1953. Their complaint 
was that in 1962 and later they had not 
been: considered for promotion to the 

post of the Assistant “Commissioner 
oupa they thought they were eligi- 
ble. Their complaint further was that 
some of the promotees - who could not 
have found.a place in those years had 
found a place above them and hence 
their chances of consideration for 
higher promotion had been postponed. 
Therefore, it was sufficient for the pur- 
pose of giving relief to Jaisinghani, 
Joshi and other officers similarly placed 
to consider which of the promotees 
during the period of 1951 to 1956 should 
be relatively regarded as being senior 
to them and who could not be 
so regarded. That was also the reason 


why in the petitions before thjs court 


only the promotees for the years 1951 
to 1956 had been specifically made par- 
ties. It was not, therefore, necessary 
for the purpose of giving relief to Jai- 
singhani and Joshi and other direct re- 
cuits similarly placed to consider the 
position. of the: promotees of 1957 and 
later years vis-a-vis Jaisinghani and 
Joshi. It cannot be assumed that this 
court made an Order which went far 
beyond the requirements of the case 
for the purposes of giving relief to the 
petitioners — Jaisinghani and Joshi. 
Cn a comparison. of the relative posi- 
tion of these petitioners with the valid- 
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ly promoted officers for those years it ` 


would have been possible.. to say at 
once whether in the year 1962 and the 
succeeding years when promotions 
opened to the post of the Assistant 


Commissioners, promotees outside the 


quota had been considered for promo- 
tion ignoring the seniority of the peti- 


tioners. Secondly having specifically 


noted that the quota rule of 66 2/3% 
and 33 1/3% was to be in operation 
only for 5 years in the first instance, 
‘that is to say upto 1956, it will be 
wrong to say that this court could or 
would perpetuate the quota for the 
years after 1956. It was for the 
‘Covernment under rule 4 of the 
Income-tax Officers Class I, Grade II 
Service Recruitment Rules to de- 
termine the method or methods to 
bə employed for the purposes of 
filling “any particular vacancies and 
the number of candidates to be 
recruited by each method. It is 
wrong to assume that -this court 
would take upon itself to do what the 
Government is required to do under 
rule 4. In our. view, therefore, 
the mandamus was really ` confin- 
ed to the -period between 1951- 
13956. It is true that the manda- 
mus has also used ‘the „expression 

“and onwards” but that expression 
does not mean for all years to. come. 
This court had contemplated the possi- 
-b:-lity of some excess promotions being 
made in the years 1951 to 1956 on the 
basis of figures submitted to it. If there 
were promotions in. any year in excess 
o- the quota, those promotions were 
merely invalid for that year but they 
were not invalid for all time. They 


could be regularised by being absorb- 


ed in the quota for the later years. 
That is the reason why this court ad- 
visedly used the expression “and on- 
wards”.just to enable the Government 


.1956 bu 
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to push [down excess promotions: to 
later vears so that these promotions can 
be absorbed in the lawful quota for 
those Ti 


8. In our opinion, therefore, 
the truel.scope of the mandamus is 
limited to the promotions during the 
period from 1951 to 1956. 


9. | The Government have, how- 
ever, prepared a seniority list upto 
1967 and evidently want to support the 
promotions to- the post of Asstt. Com- 
missione! from 1962. onwards on that 
basis. In the letter dated 15-7-1968 
they putport to have prepared this 
seniority, list on the ‘basis of certain 
principles. There is no dispute that if 
these principles are held to be correct, 
then thel seniority list would be ebove 
challenge; but the seniority list is chal- 
lenged both by the promotees and the 
direct recruits for separate reasons and 
it will be necessary for us to consider 
those reasons, because those reasons 
apply ne only. to the promotees after 
also .to the promotees from 
1951. to 1956. The principles as enume- 
rated in Government letter dated July 
15, 1968 lare as follows: 

(i) Class ‘II Officers promoted to 
Class I,|Grade II prior to 1951 have 
been left undisturbed as.the manda- 
mus covers. the E oa 1951 to 1956 
comity 

(ii) There were no promotions to 
Class I, (Grade II, made in 1951. The 
officers promoted ‘to iClass I, Grade II 
in 1952 have either been confirmed as 
Assistant Commissioners or they have 
left service. Their seniority as Income- 
tax Officer’s Class I therefore, has not 
been disturbed. 

(iii) |The list aging with the pro- 
motees of 1-1-1952. The names oł the 
1-1-1952| promotees and the direct re- 
cruits of 1948 examination have been 
inluded only for technical compliance 
and to show the context. The revision 
of seniority has actually ` taken. place 
only in respect of the promotees of 1- 
1-1953 ahd. subsequent batches. 

(ivy In view -of the difficulty in 
working |out the vacancies arising in 
each vear the total number of direct 
recruits and promotees in each year 
have been taken into’ account for the 
sees ia implemenune the quota 
rule. ` 

© {v) Class II aeae promoted to 
Class I, Grade II have. been allowed 
weightage vide Rule'1 (f) (iii) of the 
seniority| rules. Any excess promotions 


l 





x 


~, 


x 


1972 


over the quota in a particular year 
have been carried forward to the sub- 
sequent year and taker. against the pro- 
motions of that particular year and 
given weightage accordingly. The ex- 
cess in that year has similarly been 
carried forward to th= following year 
and so on. 


(vi) The quota for direct recruit- 
ment and promotion has been 66 2/3%: 
‘33 1/3% respectively since 1951. The 
calculations have azcordingly been 
made on this basis. ` 


(vii) As a result of the adjustment, 
154 junior-most officiating Income-tax 
Officers, Class I (Promotees) have been 
found to be in excess of the quota. 
(This excess has arisen because in 1959- 
60, 214 Class II posts were upgraded to 
Class I and these were exclusively fill- 
ed up by promotions from Class II). 
The names of those officers appear at 
the bottom of this list. These promo- 
tees have not been given any weigh- 
tage. They will be adjusted against 
the vacancies falling in the promotion 
quota in future years. These Officers 
will, however, continue to work as 
Class I Officers. 
Since the whole argument before us 
was based on the correctness or other- 
wise of these principles, it will be 
more convenient to deal with these 
principles one after another noting in 
the appropriate place the several con- 
tentions of the parties. 


10. Principle (i) is correct and 
no possible objection can be raised to 
it because the mandéemus covers only 
the period from 1951 to 1956 and does 
not affect promotions made to Class I, 
Grade IJ prior to 1951. 


Ii. Principles (ii) and (iii) deal 
with promotions made in the years 1951 
and 1952. In 1951, there were no pro- 
motions to Class I, Grade II from 
Class II, Grade III. Therefore, there 
could be no question of any excess 


-promotions in that y2ar. But objection 


is raised to the list pertaining to the 
year 1952. It is true that the list be- 
gins with the promatees -of 1-1-1952. 
Their names and also the names of 
direct recruits who fmish the probation 
in that year have be2n included in the 
list but this, it is stated, had been done 
for technical compliance and to show 
the context. The prcmotees of 1952, it 
is stated, have been either confirmed as 
Assistant Commissioners or have left 
service and since under the manda- 
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mus promotees confirmed as Assistant 
Commissioners are not to be affected, 
it is said, their seniority as Income- 
tax Officer, Class I has not been dis- 
turbed. If on an examination of the 
position of each one of the promotees 
of 1952 it is found that they have either 
left service or were confirmed as As- 
sistant Commissioners it may well be 
that their position cannot be disturbed. 
But it will not™be correct to say that 
these promotions are not to be taken 
into consideration at all. The whole 
object of the mandamus was to ascer- 
tain what was the excess promotion in 
any particular year having regard to 


- the permanent vacancies which occurr- 


ed in that year. There may or may not 
be any excess but when preparing the 
seniority list with a view to see whe- 
ther there is any excess or not, it 
would not be a correct answer that even 
if they are in excess they would not be 
affected as they are either confirmed 
Assistant Commissioners or have left 
service. If an excess number of pro- 
motions is found for the . year 1952 
that number shall have to be pushed 
down to the year 1953 and so on, and ab- 
sorbed in the quota of promotees for 
the succeeding years. In our opinion, 
therefore, principles (ii) and (iii) are 
partially incorrect in so far as they 
excuse reference to all the promotees 
of 1952. The promotees of 1952 should 
be referred to in the seniority list, whe- 
ther they are affected or not, the object 
being the ascertainment of excess pro- 
motions. 


12. ‘Principle (iv) would require 
Some detailed consideration. It has 
been consistently represented to this 
court by the department that it is im- 
possible for them to give the correct 
number of permanent vacancies in any 
particular year. When Jaisinghani’s 
case, (1967) 2 SCR 703=(AIR 1967 SC 
1427) was heard and this court called 
upon the department, to give the num- 
ber of vacancies, Mr. R. C. Dutt who 
was the Secretary of the Finance Mi- 
nistry, said in his affidavit that he was 
not able to work out, in spite of his best 
endeavours, the number of vacancies 
arising in any particular year. All that 
he could do was to furnish a statement 
showing the number of officers recruit- 
ed either by promotion or direct re- 
cruitment in any particular year. It 
was also represented that these ap- 
pointments were in substantial com- 
pliance with the quota rule. The revis- 
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2d quota rule dated October 18, 1951 


showed that the Government had de-. 


cided in consultation with the Union 
Public Service Commission and in 
rnodification of the previous order in 
this respect dated September 19, 1944 
that for a period of 5 years in the first 
instance, 66 2/3% of the vacancies. in 
Class I, Grade II will be filled by direct 
recruitment viz. the combined competi- 
tive examination and the remaining 
33 1/3% by promotion on the basis of 
selection from Grade III Class II ser- 
vice. It further provided that any sur- 
Elus vacancies which could not be fill- 
ed by promotion for want to suitable 


candidates were to be added to the. 


cuota of vacancies to be filled by direct 
recruitment. This quota rule ‘is subst- 
antially. in compliance with rule 4 of 
tare Income-tax Officers, Class I, Grade 
II Service Recruitment Rules, 1945 
which authorised the Government to 
determine the method or methods to 
be employed for the purpose of filling 
any particular vacancies or such vacan- 
cies as required to be filled in during 
any particular period or the number of 
candidates to be recruited by each 
method. The methods of recruitment 
have been specifically referred to in 
the preceding rule 3 of these Rules 
and they are only two in number. One 
is to directly recruit the candidates by 
competitive examination and the other 
is by promotion on the basis of selec- 
tion from Grade III. 


13: ‘It will be apparent from 
the rules referred to above that the 
percentage of 662/3% and 33 1/3% 
is related to vacancies, That was 
aso how it was understood in 
Jaisinghani’s ‘case, -(1967) 2 SCR 
703 = (AIR 1967 SC 1427). This 
court directed Mr. Dutt to furnish the 
number of vacancies which had arisen 
from year to year. But Mr. Dutt in- 
formed the court that in spite of his 
best endeavours he could not state 
what was the number of vacanciés aris- 
irg in any particular year. However, he 
was able to give the number of ap- 
pointments made in every year and 
wanted the court to accept that that 
number represented substantially the 
vacancies which occurred in that year. 
Taat was the line of argument also ado- 
pted by the-Solicitor General who said 
that on the basis of the figures of ap- 
pointments given there was a substan- 
tial compliance with the quota rule. 
This court, however, does not appear 


. particular 


-in that 


| 
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to have| been satisfied with that line 
of reasoning. It was observed: “But in 
the absence of figures of permanent. 
vacancies in Class I, Grade II for the 
relevant) years the Solicitor General 
was unable.to say to what extent there 
had been deviation from the rule.” The 
whole object of asking Mr. Dutt to 
give the number of vacancies was to 
find out to what extent there was 
deviation from..the quota. rule, that is 
to say, how many promotees had. been 
appointed in excess of the quota in any 

ar year. It is, therefore, impli- 
cit in the observation quoted above 
that in order ‘to determine the excess 
of promotees in any particular year it 
is necessary for us.to ascertain what 
was the number of vacancies in any 
particular year. Mr. Tarkunde. for the 
promotes s, agrees that that is the pro- 
per construction of the rule and the 
learned Attorney General for the Union 
also accepts its correctness. The Attor- 
ney General, however, .pleads that in 
spite of the Department’s best endea- 
vours it|was not possible to determine 
the exact number of vacancies in any 


particular year and so he submits that 


for the purposes of the mandamus, the 


Court should proceed on the footing 
tnat.the|jactual vacancies in any parti- 
cular year were substantially the same- 


as the number of appointments made 





| : 
year. 


14, | On the other hand, the con- 


tention on behalf of the direct recruits 
is that the real intention of the rule 
was to secure that at any given mo- 
ment.the service must consist of direct 
recruits and promotees in the propor- 
tion of 2:1. If, for example, in any 
year 50 direct recruits were appointed, 
then not|jmore than 25 promotees could 


be appointed. in that' year. If also no 


‘direct recruit was appointed in a year 


there could be no. appointment of pro- 
motees. This line of argument has been 
accepted |by the High Court and it was 
substantially on that ground that the 
seniority | list prepared ‘on 15th July, 
1968 hasi been set aside and directions 
given fo | preparing a fresh one. What 
was, however, over-looked is that the 
rule dated October 18, 1951 was not 
concerned with the constitution of: the 
cadre but was concerned as to how 
permanent vacancies were to be filled. 
Rule 4 of the Ineome-tax Class I, 
Grade [I| Servicé Recruitment Rules 
also refers to recruitment of can- 


‘ | . : ‘ 
didates to vacancies in the service. 


1972. 


The vacancies for any particular 
year being ascertained, not more than 
1/3rd of the same were to go to the 
promotees and the rest to the direct 
recruits. The ratio was not made de- 
pendent on whether eny direct recruit 
‘Iwas appointed in any particular year 
or not. We are, therefore, unable to 
accept the constructicn put on the 
quota rule by the Hizh Court. In our 
opinion, the promotees were entitled to 
1/3rd of the vacancies. in any parti- 
cular year whether or not there was 
direct recruitment by competitive exa- 
mination in that year. 


15. It was, therefore, essential 
that actual vacancies should be deter- 
mined in the cadre. Sven now before 
us the Department is putting forward 
the plea that it is imzossible for them 
to give the exact figure of vacancies ‘in 
any particular year. W2 do see that there 
might be difficulties in ascertaining 
these figures but it is rather surpris- 
ing that the department should not be 
able to determine permanent vacancies 
which occurred in th2 years gone by. 
One can appreciate chat it might ` be 
difficult to say at ary given moment 
how many vacancies would take place 
in a future year. Only a tentative esti- 
Mate could be made and it is on such 
tentative estimates only that requisi- 
tions are made for recruitment by the 
Union Public Service Commission or 
by the Departmental Promotion Com- 
mittee. If there is proper coordination 
between the several offices and the de- 
partment and a proper exchange of 
information between them, it should 
not be really-difficult to decide,-say in 
the year 1968, how many actual vacan- 
cies had taken place in the previous 
years. But we are now concerned with 
the mandamus and we have to consider 
whether there has been substantial 
compliance with the mandamus. .The 
learned Attorney General submits that 


the figures of appointments in any par- . 


ticular year may be zaken as the most 
reasonable approximation of the actual 
vacancies in the absence of any mate- 
rial before thè court as to the actual 
vacancies. Mr. Tarkunde for the pro- 
motees, however, contends that he is in 
a position to give th2 correct number 
of vacancies in any particular year on 
the basis of the figuras taken from the 
record. He has given -a chart marked 
Annexure I at the time of the argu- 


ment and that chart is styled as “Vacan- 
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cies position during the calendar year 


— 1951 — 1956 (on the basis of ad- 
mitted figures)’. This chart is princi- 
pally based on the deposition lists of 
officers issued by the Commissioners 
with reference to their charges. The 
argument of Mr. Tarkunde runs thus: 
We ‘know the sanctioned strength of 
Grade II Officers at the beginning of 
any given year. We also know the 
number of appointments made during 
the course of that year. Further we 
know ‘from the deposition lists what 
was ‘the actual strength of the officers 
working at the end of the year. From 
these figures, he contends, it is possible 
to find out the vacancies in that parti- 
cular year, For example, take the year 
1952.-The sanctioned strength of the 
cadre in the beginning of the year is 
217. At the end of the year the work- 
ing strength is found to be 121. There- 
fore, this would show that there would 
be 96 vacancies. But these 96 vacancies 
have taken place in spite of 51 new 
appointments made during that year. 
Therefore, the total vacancies in that 
year would be 96 + 51 ie. 147. Mr. 
Tarkunde contends that the promotees 
are entitled to 1/3rd of these vacancies 
le. to say 49 vacancies and since only 
49 persons were promoted in 1952 there 
has been no excess promotion. Thus 
goes on the chart for other years also. 
The learned Attorney General has seri- 
ous objection to this manner of calcu- 
lating the actual vacancies and it ap- 
pears to us that it is not possible to 
proceed on the figures given in the 
chart. It will be seen that from 1951 
to 1958 the sanctioned strength of the 
cadre varies between 212 and 248 and 
if the chart is correct the total vacan- 
cies in each of these years varies be- 
tween 66 and 150. For example in 1951 
the sanctioned strength is 212 in the 
beginning of. the year and it is said that 
during the course of that year there 
were as many as 150 vacancies. In 1952 
the sanctioned strength was 217 and by 
the end of the year it is supposed that 


_147 vacancies had occurred in the cadre. 


It is rather difficult to believe that in 
a cadre of this kind, there would be 
Such a large- proportion of vacancies 
either by death, retirement, resigna- 
tion or promotion. Secondly, a serious 
gap would be noticed, if we test the 
calculations in a slightly different way. 


16. Ignore for the time being 
the figures given for the sanctioned 
strength in any particular year and go 
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by the actual working strength from 
year to year. At the end of .J951 Le. 
beginning of 1952 the working strength 
is 112 in the whole department. In the 
course of the year 1952, 51 new per- 
sons have been appointed. ‘Therefore, 
at the end of the year 1952 the work- 
ing strength should be 163. Actually it 
is 121. This would mean that. there 
were only 42 vacancies in the actual 
working strength and not 147 as shown 
in the chart. Similarly in 1953 and 1954 
the vacancies worked out would be 19 


and 74 respectively instead of 112 and 


95. We are not, therefore, satisfied that 
tnis chart has given a correct estimate 
of the figures of vacancies in any par- 
ticular year 


17. In the absence of any imate- 
r_al which gives us the actual vacancies 
in a year, we think that in order to 
implement the mandamus as far as it 
can possibly be done, it would be rea- 
sonable to accept the figures of ap- 
pointments in those years as substan- 
tially representing the actual vacancies. 
There is also a subsidiary reason why 
those figures may reasonably be ac- 
c2pted: It is true that the quota rule 
refers to vacancies but the vacancies 
are those vacancies which the Govern- 
ment wants to fill. It is the preroga- 
tive of the Government, reflected fur- 
ther in Rule 4 referred to above, whe- 
ther any vacancy may be filled at all 
or not. Even if there are 100 vacancies 
in a particular year the Government is 
not bound to fill all those vacancies. It 
may fill only 90 of them and no body 
can insist that the Government shall 
fill up all the vacancies. Therefore, 
when the quota rule refers to vacancies 
it is implicit in the rule that the vacan- 
czes are vacancies which the Govern- 
ment wants to fill, whatever may be 
the actual number of vacancies, The 
atual appointments are, therefore, in 
the absence of any evidence. to the 
contrary, the correct measure of the 


vacancies which the Government want- - 


eJ to fill. From that point of view also 


it will be permissible to proceed on the 


footing that the actual appointments 
represent the actual vacancies which 
the Government wanted to fill For 
example, if in the year 1953, 53 posts 
were filled by direct recruits and 38 
by promotees the total vacancies sought 
to be filled would be 91 in which case 
the promotees would be entitled to 30 
vacancies. That is how the Govern- 
ment has proceeded to determine the 
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excess for each year from 1953 to 1957 
as hown at Annexure 'N’ (p. 26 Vol. I 
in Civil [Appeal No. 2060 (N), 1971). In 
our opini on the procedure adoptec by 
the department in determining the ex- 
cess number of promotees appointed in 
the several years is substantially cor- 
rect. Annexure 'N’ begins with the year 
1953. should begin with the year 
1952 and not 1953. Indeed the 5 year 
period starts from 1951 and ends with 
1956 but since there was no promotion 
in 1951 the question ' of excess in that 
year does not arise. 'For.the purposes 
of the mandamus the seniority list will 
have to |be re-settled from the year 
1952 showi ing not merely the excess 
from the years 1953 to 1956 but from 
1952 to |1956. At the end of 1956 the 
progressive total of the excess over 
the quota will be known and this ex- 
cess, as jalready pointed out, is liable 
to be absorbed: in the quota of the 
years succeeding 1956. > 

18. | It is. feebly . contended. on 
behalf of the direct recruits that the 
quota rule should relate to only vacan- 
cies in permanent posts and not tem- 
porary posts. This contention is nct ac- 
cepted either by the promotees or the 
department. There is nothing in the 
Rules of! 1945 or the quota rule of 1951.. 
which says that the vacancies must þe 
vacancies in permanent posts. Indeed 
the vacancies must be permanent va- 
cancies that is to say vacancies which 
are not for a few days or for a few 
months or are otherwise adventitious. 
The whole cadre has consisted of per- 
manent and temporary posts for years. 
Permanent ` -vaecancies are, therefore. 
likely to! take place both in the per- 
manent posts and in; the temporary 
posts. In fact Mr. Dutt, in his affida- 
vit filed|.in- Jaisinghani’s case, (1967) 2 
SCR 703 = (AIR 1967 SC 1427) had 
clearly alleged in paras 25 and 26 of 
the affidavit that all the direct recruits 
from 1948 onwards were initially ap- 
pointed lagainst temporary posts and 
even at ithe time of the filing of the 
affidavit| ie. on 31st January, 1967 
direct recruits were. being appointed 


against temporary posts. We, therefore, 


find no sufficient warrant. for the con- 
tention that the vacancies referred. to 
in the quota rule are. vacancies only in 
the permanent posts. | 


19. i Principle iy is obviously 
correct. Class II officers promoted to 
Class I, Grade II have -been allowed 
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weightage in accordance with rule 1 
(f) (iii) of the seniority Rules. That 
rule, in effect, provides that a promotee 
in any particular yeer not only gets 
seniority over a direct recruit appoint- 
ed in that year but also in the two pre- 
vious years. Any promotions in excess 
of the quota have to >e carried for- 
ward to the subsequert year and taken 
against the quota of promotions of that 
particular year and given weightage 
accordingly. That is now it should go 
on. That principle is fully available for 
the period 1951 to 1956, in view of 
the fact that the quoza rule of 18-10- 
1951 was to be in forze for 5 years in 
the first instance. 


20. What is then the position 
for the years after 1956? Does the 
quota rule apply? It is clear that by 
its own force the quota rule will not 
apply .because it was, indeed, to be in 
force for 5 years. There is no force 
also in the contention that if this quota 
rule of 1951 ceases to have effect, then 
the quota rule of 1944 which laid down 
a ratio of 4:1 woud automatically 
revive. As a matter of fact, this 1951 
rule had been made in supersession of 
the old rule as a matzer of policy. The 
old rule being superseded was dead. 
and could not be revived by the fact 
that the superseding rule ceases to have 
operation after a cerzain number of 
years. It is an admitted fact that the 
Government did not orescribe in writ- 
ing any new quota rule after 1956 but 
as a matter of practice, it was stated 
by Government the guideline of the 
quota. prescribed was followed even 
after the expiry of 5 years except in 
2 instances once in 1959 and at another 
time in’ 1960. In these 2 years in all 
214 Grade III posts were upgraded to 
Grade II posts and an equal number 
of Grade III. officers were appointed to 
class I by promotior on an ad hoc 
basis. (see : Annexure J p. 216 in Vol. I 
of Civil Appeal No. 2060 (N) of 1971). 


It appears to us that if the Government’ 


had decided to follow the old quota 
rule as a guideline that would be per- 
-fectly consistent with rule 4 of the 
Recruitment Rules >f 1945 already 


referred to. We shal. deal later with - 


the question of the ad hoc promotion of 
914 vacancies in the vears 1959 & 1960. 
It cannot be doubted that the Govern- 
ment was entitled ky reason of R. 4 
to follow the quota rule of 1951 as a 
rough guideline without going to the 
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trouble of putting the same on record 
in so many words. When the rule is 


followed as a guideline and ap- 
pointments made, a slight devia- 
tion from the quota would not 


be material. But if there is an 
enormous deviation, other considera- 
tions may arise. In the normal course, 
therefore, the Government would be 
entitled to prepare the seniority list 
till the end of 1958 in accordance with 
the quota rule of 1951. 


21. What is then the position 
with regard to the seniority list after the 
year 1958? It appears that for some- 
time before 1959 Government was con- 
sidering upgrading a large number of 
to class I, 
Grade II posts. Direct recruits who, 
after probation, started working in the 
department had naturally no experi- 
ence of assessment work. On the other 
hand, class II, Grade III officers had at 
least 3 years experience of assessment 
work. The department thought that it 
would be expedient and just to increase 
the number of class I, Grade II posts 
and to appoint to them on selective 
merit class II, Grade III officers who had 
sufficient experience of the assessment. 
That is how a decision was taken at 
the end of 1958 to upgrade a number. 
of posts in class IJ, Grade III and ap- 
point officers in Grade IJI in those up- 
graded posts. On January 16, 1959 Gov- 
ernment in the Ministry of Finance 
wrote to all Commissioners of Income- 
tax that the President had sanctioned 
the upgrading to class I of 100 tempo- 
rary ‘posts of Income-tax Officers, 
Class II. Upgrading of a post involves 
the transfer of a post from the lower 
grade to the higher grade and the pro- 
motion of one of the incumbents of that 
post to the upgraded post. If 100 posts 
are upgraded from class II to class I, 
class II posts will dwindle by 100 posts 
and class I. posts will increase by 100 
posts. These extra upgraded posts are 
then filled by selection of 100 officers 
of class II. If that is not done, 100 


-class II officers will have no posts in 


class II after 100 posts are upgraded to 


class I. Then again a second time on 


December 9, 1960 Government sanction- 
ed further upgrading. of 114 posts from 
class II to class I. These 114 posts. con- 
sisted of 80 permanent posts and 34 
temporary posts. Thus: in all between 


-1959-60 altogether 214 posts were up- 


graded and filled by promotees. Gov- 
ernment’s contention was that these 
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had been on an ad hoc 
these 214 
made in 1959-60 only. 


They were spaced over 3/4 years. 
Sut the point is that the cadre 
of class I, Grade II as it stood in 1958 
enormously increased by: this addition 
of 214 upgraded posts. If the same se- 
niority rule applied to’ these promo- 
tees filling the upgraded posts, then 
they would not only be senior to the 
direct recruits appointed in those years 
but also to those appointed in the pre- 


promotions 
basis. All 
were not 


vious two years. Two contentions were 


put forward on behalf of the direct 
recruits. One was that by the upgrad- 
Ing of the posts 214 new vacancies 


were created in class J, Grade II and ~ 


these vacancies must be filled in| ac- 
cordance with the quota rule ie. to say 
2/3 of those vacancies.must go to the 
direct recruits and 1/3 to promotees. 
Since, however, all these upgraded posts 
ere filled by promotions, excess ap- 
pointments to the extent of 2/3rd would 
be invalid. The second contention was 
that the seniority rule had collapsed by 
€ colossal departure from the quota 
rule.-In Jaisinghani’s case, (1967) 2 
SCR 703 = (AIR 1967 SC 1427) it was 
pointed out by this court at p. 718 that 
‘the quota rule was linked up with the 
seniority rule and unless the quota 
rule is strictly observed in practice it 
will be difficult to uphold that the 
seniority rule i.e. 1 (f) (iii) and -(iv)-is 
rot unreasonable and does not offend 
Article 16 of the Constitution.” It was 
contended that class I, Grade II was 
row flooded by an enormously large 
rumber of promotees and, - therefore, 
with the breakdown of the -quota rule 
there was-a breakdown in the senio- 
rity rule itself. 


. 22. So far as the first conten- 
tion referred to above is concerned, 
tnere is no substance. There was no 
cuota rule as such in existence in 1959. 
Only the old quota rule of 1951 was 
keing. followed as a guideline. Rule 4 
of the recruitment Rules, 1945 per- 
mitted Government to determine the 
method to be employed for the pur- 
pose of filling any particular vacan- 
cies and the number of candidates to 
ke recruited’ by each of the two methods 
described in rule 3. So if the Govern- 
ment takes a decision that 214 posts 
must be upgraded to class I and ail 
tnese upgraded posts must be filled by 
promotees from class II which is one 


promotions | 
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of the two methods: described in R. 3 
of, the Recruitment Rules, there can 
pessibly be no objection. Rule 4 per- 
mitted the Government to fill the va- 
cancies 'either by direct recruitment or 
by promotion or both. Therefore, it 


- cannot be contended ‘that these 214 up- 


graded posts must be divided between 
the direct recruits and promotees in the 
ratio of| 2:1. 


23. But there is considérable 
substance in the second contention on 
behalf of the direct recruits. This’ court 
in Jaisinghani’s case,’ (1967) 2 SCR 708 
= (AIR 1967 SC 1427). has clearly ex- 
pressed that the quota rule was linked 
with the seniority rule and if the quota 
rule was not strictly adhered to, it 
would be difficult to uphold the. senio- 
rity rule as reasonable, It was con- 
tended by Mr. Tarkunde that the basis 
for giving seniority 'to the promotees 
over those who were recruited in any 
particular year or in the previous two 
years was based wpon a reasonable 
ground, | viz. that whereas the promo- 
tee was conversant with the assessment 
work those. direct recruits to whom he 
was considered senior had hardly any 
knowlėedgs2 of assessment work. Then 
again it iwas not the case that these 214 
class II ozficers were just moved up to 
class I on the upgrading of the posts. 
The cadre of class II posts was a large 
one and from this cadre, 214 officers 
were selected in the course of 3 or 4 
years, Ali of them were selected on 
merit and there is no‘ dispute that this 
was so: |In- these circumstances, Mr. 
Tarkunde for the promotees, contends 
that it would be reasonable to give all 
these promotees ‘seniority over direct 
recruits inot only of-that year but also 
cf the two previous ‘years. In other 
words, Mr. .Tarkunde’s contention’ is 


_that the! quota rule and the seniority 


rule deserved to be considered inde- 
pendently of each other. That is, how- 
ever, contrary to the view which had 


‘already jb2een taken, in ‘Jaisinghani’s 
case (1967) 2 SCR 703 = (AIR 1967 SC 


1427) and we do not think that there 
is sufficient ground ‘for us to take a 
different view. In our opinion,’ with 
the upgrading of a large number of 
posts and the appointments to ‘them 
of promotees, the quota rule collapsed 
and with that the seniority rule’ also. 
The decision to upgrade 100 posts was 
taken in| January 1959 and the remain- 
ing 114 posts in.the year 1960. In our 
opinion Fe quota rule came to an end 


£ 
pot] 


1972 


on January 16, 1959 when sanction to 
upgrade 100 temporary posts was given 
by the President, and with that went 
the senicrity rule. 


24. It would, therefore, follow 
that the seniority list to the extent that 
it was prepared on the basis of the 
quota rule dated 18-10-1951 r/w senio- 
rity rule 1 (f) (iii) already referred to 
above would be valid with regard to 
promotions made upto 15-1-1959 but 
would not be valid after that date. 
Indeed it might happen that there was 
. a spill over or excess of promotees 
-_promoted before 15-1-1959 but that 
excess number can be absorbed on a 
priority basis on or after 16-1-1959. 


25. > But if the seniority R. 1 
(f) (ili) ceased to be operative from 
16-1-1959 how is the inter se seniority 
between the direct recruits and the 
promotees to be fixed thereafter.? Seve- 
ral suggestions were made with a view 
to persuade us that some fair and just 
seniority rule“may be evolved. One of 
them was that the quota rule may still 
hold the field and that those who came 
-in by promotion to the upgraded posts 
may be ranked lower in seniority .to . 
the direct recruit who had finished his 
probation in that year.” A second sug- 
. gestion was the one put forward by 
the Government in th2 letter dated 17- 
2-1960 to the Union Public Service 
Commission wherein a package deal 
was suggested. The seniority list, as it 
stood, was.to go and in its place the 
seniority rule should be that promoted 
officers in.any calendar year should be 


senior to the direct recruits appointed - 


that year only. Having made that con- 
cession in favour of the direct recruits 
in response to their demand it was sug- 
gested that the quota of departmental 
promotees -should- be raised . from 
33 1/2% to50%. Inother words, here 
was a package deal-whereby, every year 
the ‘appointments should be divided 
equally between direct recruits and pro- 
motees and the promotees being al- 
ready in the ‘department should be 
given seniority-over the new direct re- 
cruits. 
be justified in expressing our. opinion 


as to how inter se seniority is to be 


fixed after 15-1-1959 Since the old 
seniority rule has ceased to operate by 
reason of the infringement of the quota 
rule it will be for the Government to 
devise, if necessary in consultation with 


the Union Public Service Commission, 
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We do not think that we shall 
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a just and fair seniority rule as be- 
tween the direct recruits and the pro- 
motees. for being given effect to from 
16-1-1959. It follows,- therefore, that 


. the seniority list of 15-7-1968 will have 


to be set aside and the department will 


-have to prepare a fresh seniority list 


in the light of the observations made 
in this judgment. Broadly speaking the 
seniority list from 1951 to 15-1-1959 
will be prepared in accordance with 
the quota rule of 1951 r/w the senio- 
rity-rule 1 (f) (iii), The seniority list 
from 15-1-1959 will be prepared in ac- 
“cordance with the rule to be freshly 
ara by the Government in that be- 
half 


26. In view of the above, prin- 
ciples VI and VII do not survive for 
further consideration separately. 

“als After the fresh .seniority 
list is made in accordance with the 
above directions it will be open to any 
direct recruit or promotee to point out 
to the department that in the selec- 
tions made to the post of Assistant Com- 
“missioner from 1962 onwards, he, be- 
ing otherwise. eligible, was entitled on 
account of the new seniority given to 
him ‘to. be considered for promotion to 
the post of Assistant Commissioner. 
The department may have to consider 
his ease for promotion on his record as 
on the. date when he ought to have 


‘been considered for selection but not 


so considered. If he is selected, his 
position will be adjusted in the cadre 
of the Assistant. Commissioners with- 
out affecting the promotee Assistant 
Commissioners who had been confirm- 
ed prior to 22-2-1967 — the date on 
which the Jaisinghani’s case was dis- 
posed of by this court. 


28. As already shown these 
proceedings before us arise out of the 
- mandamus issued by this court in Jai- 
singhani’s case. The seniority list was 
prepared by the Government in pursu- 
ance of the mandamus. We have found 
that the seniority list is not correct and 
will have to be prepared afresh in ac- 
cordance with the directions and ob- 
servations made in this- judgment, The 
demand made by the officers for the 
implementation of the mandamus is 
still unfulfilled and it can be achieved 
only after the Government files a pro- 
per list of seniority. These proceedings, 
therefore, will have to be kept pend- 
ing till such a seniority list is prepar- 
ed and filed in court.:The respondents 
namely the Union of India, the Minis- 
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sry of Finance and the Central Board 
of Direct Taxes are therefore directed 
zo prepare a fresh seniority list and 
“ile it in court. It will be appreciated 


that this dispute regarding seniority is- 


pending before the court for several 
years and it is very essential that it 
should be resolved without further de- 
-ay. We are, therefore, of the view 
that the respondents charged with the 
preparation ofthe fresh ‘list shall pre- 
pare it and file it in court within six 
months from the date of this . order. 


After the same is filed, liberty to. ap-. 


ply is given to the parties to the pro- 
ceedings. : . 
Order accordingly 
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(1908), Art. 102 — Suit for recovery of 
arrears of pénsion — Governed’ by 
Art. 102 — Plaintiff is entitled. to claim 
arrears for three years preceding the 
cuit. AIR 1962 SC 8, Followed. 
, (Paras 3, 4) 
Cases Referred: Chronological. Paras 
AIR 1962 SC 8=(1962) 1 SCR 
886, Shri Madhav Laxman Vai- 
kunthe v. State of Mysore 3 


The followng Judgment of the 
Court was delivered by 

HEGDE, J.:— This is a plaintiff's 
gppeal. The plaintiff joined as Naib 


Tehsildar in Patiala State on June 14, 


1930. He was removed from service on 
January 20, 1949, His representation 
epainst his removal was rejected. 
Thereafter on October 25, 1965, he fil- 
ed a civil suit for recovery of arrears 
cf pension, said to be due from August 
25, 1959 till October 24, 1965. The trial 
court decreed the claim as prayed for. 


2. The State of Punjab went up 
in appeal against the decree of the trial 
court. In the grounds of appeal it was 
specifically stated: “it is prayed that 
tie judgment and decree of the lower 
court to the extent it awards the 


[?/IP/G52/71/VSS 


~ 


~ Punjab. 


À. I. R. 


amount! of pension for 6 years be set- 


aside and it be held that the respon- 
dent is;entitled to recover the said 
amount] for 3 years.” From this it is 
clear that in the appeal the State of 
Punjab | merely disputed the plaintiff's 
right t 
six years, but conceded his right to 
claim pension for three years immedi- 
ately preceding the suit. But curiously 
enough jat the time of the hearing of 
the appeal everyone appears to have 
overlooked the scope. of the appeal. The 
High C jurt went into the question whe- 
ther the suit brought by the plaintiff 
was maintainable. It came to the con- 
clusion that the suit was not maintain- 
able and it accordingly dismissed the 
suit in its entirety. ‘This conclusion is 
wholly untenable in' view of the scope 
of the appeal filed by the State of 
It may further be noted that 
on October 14, 1966, the President of 
India revoked the order made on Janu- 
ary 20, |1949 and restored the plaintiff 
to service but by his order dated Octo- 
ber 25, |1966, the President declared 
that the plaintiff must be deemed to 
have retired on . September 28, 1955 
when he attained ‘the age of 55 years. 
In view] of this order, 
told was placed before the High Court 
the High Court was: not justified in 
holding that the plaintiff's suit was not 


maintainable as the ‘plaintiff had not 


praved jor a declaration setting aside 
the order made on January 20, 1949. In 
this view, it is not necessary to consi- 
der the correctness of the High Court’s 
conclusion that the suit as brought by 
the plaintiff is not maintainable. 


Now coming to the question | 


3. 

whether the plaintiff is entitled to 
claim arrears of 6 years’ pension, but 
question! appears to be concluded by 
the decision of this court in Shri 
Madchav|Laxman Vaikunthe v. State of 
Mysore,|1962 (1) SCR 886=(AIR 1962 
SC 8) wherein this court held that in 
the case|of a claim for arrears of salary 
the period of limitation will. be that 
laid do } ‘in Article 102 of the Indian 
Limitation Act, 1908! It has not been 
shown that the ratio of that decision 
is- inapplicable to the present case. 


4. In the result this appeal is 
allowed to the extent mentioned above. 
The plaintiff will have a decree against 
the defendants, for arrears of pension 
for three years preceding the suit with 
interest jat the rate mentioned in the 


claim arrears of pension for 


which we are’ 


bi 


a 
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. jtrial court’s decree. But in the cirzum- 
‘stance of this case wa allow him. the 
full costs in all the courts. 

Appeal partly allcwed. 


SUPREME COURT 2639 
(V 59 C 518) | 
(From: Calcutta)* 
=J. M. SHELAT, I. D. DUA AND =. R. 
KHANNA, JJ. 

Nirmaljit Singh Hoon, Appellant 
v. The State of West Bengal & others, 
. Respondents, ` 


Criminal Appeals Nos. 213 and 214 
of 1968, D/- 6-9-1979. 


Index Note: — (A) Criminal P.C. 
(1898), S. 203 — “No sufficient ground 
for proceeding” — Interpretatien — 
Test — Revision against refusal — 
Powers of High Court to interfere — 
(X-Ref: S. 209). : 


Brief Note: — (A) The words ‘suf- 
ficient ground’ -used in Ss, 203 and 209 
mean the satisfaction that a prima facie 
case is made out against the perscn ac- 
cused, by the evidence of witnesses 
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entitled to a reasonakle degree o- cre-. 


dit, and do not mean sufficient ground 
for the purpose of conviction, The test 
is whether. there was sufficient ground 
for proceeding and not whether there 
is sufficient ground for convictior, and 
where there was prima facie evidence. 
even though the person charged pf an 
offence in the complaint might have a 
defence, the matter had to be left to 
be decided by the appropriate forum 
at the appropriate stage and issue of a 
process could not be refused. Unless, 
therefore, the Magistrate finds that the 
evidence led before him is self-centra- 
dictory, or intrinsically untrustworthy, 
process cannot be refused if that evi- 
dence makes out a prima facie case. In 
a revision against such a refusal the 
High Court aiso has to apply the same 
test. AIR 1958 SC 97 and AIR 1930 SC 
1113 and AIR 1963 SZ 1430, Relied on. 
S: i (Para 22) 
Held (Per, majorizy; Khanna J. dis- 
senting) that, in the instant case of a 
complaint of criminal breach of trust 
and cheating there was sufficient evi- 
dence before the Chief Presidency 
Magistrate which - made out a prima 


*(Cri. Revn. Nos. 304 and 291 oz 1967, 
D/- 7-12-1967 — Cal.) l 
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facie case for entrustment of the share 
Scrips in question to the accused, and 
even if much could be said on both the 
sides. it was not a case of refusal of 
process. (Para 29) 


Index Note: — (B) Criminal P. C. 
(1898), S. 195 (1) (c) — “Produced” — 
A document can be said to have been 
produced in a Court when it is not only 
produced for the purposes of being ten- 
dered in evidence but also for some 
other purpose: (1907) 9 Bom. L. R. 735, 
Rel. on. (Para 35) 


Index Note: — (C) Criminal P. C. 
(1898) S. 195 (1) (c) — Production of 
forged document before police in the 
course of investigation ordered by 
Magistrate under S. 156 (3) — Produc- 
tion is not in a proceeding before 
Magistrate so as to attract bar under 
S. 195 (1) (c). (Para 35) 


- Brief Note: — (C) Where the Chief 
Presidency Magistrate on receipt of a 
complaint of a cognizable offence of 
criminal breach of trust and cheating, 
orders an investigation by the police 
under S. 156 (3) and the alleged forged 
receipt. is produced by the accused in 
the inquiry: by the police and is then 
seized by them, it cannot be argued 
that the forged document was produced 
in a proceeding before the Court of the 
Chief Presidency Magistrate although 
the forged document formed part of 
the record of the case which went to 
the Chief Presidency Magistrate to- 
gether with the report of the police. 

(Para 35) 

section 156 sub-sec, (3) expressly 
states that an investigation ordered by 
a Magistrate would be an investigation 
“as above mentioned”, i.e. an investi- 
gation made by.a police officer in his 
statutory right under sub-sections (1) 
and (2). That being’so, once ah inves- 
tigation by the police is ordered by a 
magistrate, the magistrate cannot place 
any limitations on or direct the officer 
conducting it as to how to conduct it. 
AIR 1945 PC 18, Referred. (Para 35) 


Where a Magistrate has applied 
his mind only for ordering an investi- 
gation under S. 156 (3) or issuing a 
warrant- for purposes of investigation. 
he cannot be said to have taken cogni- 
zance of the offence: AIR 1951 SC 207 
and AIR 1964 SC 1541, Referred. 

' (Para 35) 

The Chief Presidency Magistrate 
having not even taken cognizance of 
the offence but having applied his mind 


| 
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-or the purpose only of directing a 
police investigation under S. 156 (3), 
no proceeding could be said to have 
commenced before him, of which the 
inquiry by the police could be said to 
be part and parcel. Further, it cannot 
be said that the police officer acting 
under S. 156 (3) was a delegate of the 
Chief Presidency Magistrate or that the 
investigation by him was an investiga- 
tion by or on behalf of the Magistrate. 
Production of the forged receipt in the 
course of such an investigation was 
therefore not production in a proceed- 
ing before the Chief Presidency Magis- 
trate so as to attract the ban under Sec- 
tion 195 (1) (c). | (Para 35) 


_ Index Note: (D) Criminal P. C. 
(1898), S. 195 (1) (c)—Production of 


criginal forged document in Court to. 


satisfy counsel that copy of that docu- 
ment used as annexure to affidavit is 
correct copy — It cannot be said that 
it was the original document which was 
produced in Court, so as. to attract Sec- 
tion 195 (1) (c). 


Index Note: (E) Criminal P..C. 
(1898), S. 195 (1) (c)—Complaint by 
“such court” — Interpretation. 

Brief Note: (E) The words “such 
court” in cl. (c) of S. 195 (1) mean the 
very court before which a party to a 
proceeding in that court has produced 
or tendered in evidence a document in 
raspect of which the offence is alleged 
to have been committed. Clause (c), in 
other words, means that it is that court 


kefore which there is a proceeding and. 


a party to such a proceeding is said to 
have committed an offence in respect 
of a document produced or tendered 
in evidence by him, on whose complaint 
the offence can be taken cognizance of. 
(Para 36) 

The language of cl. (c) does not 
warrant the proposition that once a 
document: alleged to be 
used in any proceeding before any 
court at any time, S. 195 (1) (c) would 
az once be attracted and would be a 
bar against a complaint by a party 
complaining of its fraudulent user in 
any later proceeding. (Para 36) 


If the Court before which the for- 
ged document was produced first, 
refrains from filing a complaint, the 
refusal is not a bar against any other 
Court from filing a complaint under 
Cl. (ec), where it is produced or tender- 
ed in evidence subsequently in a pro- 
ceeding before it. (Para 37) 


(Para 36) | 


ay 
AIR 1951 SC 207=1951 SCR 312 


forged is 


A.I. R. 
The proper construction of that 


clause, therefore, is that when a party | 


to a proceeding before any court pro- 
duces or tenders in- evidence a docu- 
ment in respect of ‘which an offence. 
e.g. S. 471 read with S. 467, Penal 
Code is| alleged to have been commit- 
ted, it is that court, before which the 
document is produced or tendered in 
evidence which . can ‘file a complaint 
regarding such an offence and a magis- 
trate cannot take cognizance of such 
an offence except upon a complaint by 
such court or a court subordinate to it. 

(Para 37) 


Index Note: — (F) Criminal P. C. 
(1898), S. 510-A — Evidence of witness 
not a formal character but going to the 


very root of the matter — No resort 

can be made to the provisions of Sec- 

tion 510-A and his affidavit cannot be 

admitted in evidence. (Per Khanna, J-). 

boos (Para 44) 

Cases - Referred: Chronological Paras 

AIR 1964 SC 1541 ‘= (1964) 5 

' SCR 37 = 1964 (2) Cri LJ 468, 
Jamuna Singh v. Bhadai Shah — 35 

AIR 1963 SC 1430=(1964) 1 SCR 

' ` 639=1963 (2) Cri LJ 397 
Chandra Deo Singh v. Prokash 
Chandra Bose ` 22 

AIR 1960 SC 1113=(1961) 1 SCR 
1=1960 Cri LJ 1499, Vadilal _ 

- Panchal v. Dattatraya Dulaji 
Ghadigaonkar 22 

AIR 1958 SC 97=1958 SCR 618 
= 1958 Cri LJ 244, Ramgopal 
Ganpatrai Ruia v. State of Bom- 


= 52 Cri LJ 775, R. R. Chari 
v. State of Uttar Pradesh 39 
AIR 1945 PC 18=71 Ind App 203 . 


= 46 Cr LJ 413, King-Emperor 

v. Khwaja Nazir Ahmad 35 
(1907Y 9|'Bom LR 735=6 Cr LJ 

78, In|re, Gopal Sidheswar 35 


Criminal Appeal No. 214 of 1968 


The! following Judgments of the 
Court were delivered by . 

SHELAT, J.:— (on behalf of him- 
self and Dua J .): These two appeals, by 
special leave, arise. out of two com- 
plaints, both of which were filed in 
respect of the same transaction and are 
therefore disposed of by a common 
judgment. 


2. | Appeal No., 214 of 1968 is 
against the judgment of the High 
Court of| Calcutta dismissing the com- 
plaint filed by the appellant on Janu- 


fi 
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ary 5, 1966 under Sections 120B, 406 and 
420 of the Penal Code against respon- 
dents 2 to 5, who are -he directors and 
the secretary of M/s. Turner Morrison 
& Co. Ltd. (hereinafter. ee to as 
the company). 


3. The case ‘of the aorin in 
the said complaint may be stated | as 
follows: 


4. At the maei. time, the ap-. 


pellant, one S. Verma and Frank Gold- 
stein were the liquidators of Hunger- 
ford Investment Trust Ltd. (in volun- 
tary liquidation) (hereinafter referred 
to as Hungerford). At. all material 
times-- Hungerford was the registered 
owner of 51% of the snares of the com- 
pany and as such was ordinarily en- 
titled to have the control and manage- 
ment of that company. These 51% of 
the shares numbered 2295 were of 
the face value of Rs. 1,000/- each. Out 
of these, 707 shares were in possession 
of the company. 


53. Respondent 3, Haridas Mun- 
dra, owned the-balance of 49% shares. 
In or about 1961, Hungerford agreed 
to sell and Mundra 
purchase the said- 51% shares. Mundra 
filed a suit being Suit No. 600. of 
1961 against Hungerford in the 
High Court of Calcutta for specific per- 
formance of the said agreement, The 
‘High Court decreed the suit directing 
Hungerford to deliver the said 2295 
shares against payment of Rs. 86 lacs 
and odd and issued, until delivery of 
the said shares was made to Mundra, 
an injunction restraining Hungerford 
from exercising its rights as holders of 
those 51% shares. The curious result 
of the said injunction was that Mun- 


dra could get control and management’ 


of the company with the 49% shares 
held by him without having to pay the 
price of the said 51% shares, until 
Hungerford gave delivery of all those 
2295 shares, out of which, as aforesaid, 
707 shares were in the custody of the 
company, The problem for Hungerford 
was how to get back those 707 shares 
from the company so as to be able ‘to 
deliver all those 2295 shares and ob- 
tain payment against such delivery of 
Rs. 86 lacs and odd from. Mundra. 


6. The said S. Varma, who was 
then residing in England, came to 
India in or about Mav 1965. According 
to the complaint, Varma accompanied 
by one N. K. Majumdar, went to the 
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office of the-company où May 27, 1965, 
and upon his request for the said 707 
share certificates, obtained- from res- 
pondent 2 (D. M. - Jaffray) the said 
share certificates. Varma. thereupon 
issued a receipt for those share certi- 
ficates and also executed an indemnity 
bond in favour of.the company against 
any. possible claims . which Mundra 
might make in .respect of those 707 
share. certificates. By the said bond the 
liquidators of Hungerford indemnified 
the company to the extent òf: Rs. 53 
lacs said to have been paid by that 
company by way of taxes for. the Tur- 
ner family, undertook ‘to. assist. - that 
company. to recover. that sum: from the 
estates of that family and furthermore 
to produce the said 707 share certifi- 
cates whenever required for delivery to 
Mundra in terms of the said decree 
and to indemnify any claim which might 
arise as a result of delivery thereof to 
Varma, It is clear that once those 707 
share certificates were handed over to 
Varma, Hungerford would, in terms of 
the said decree; be able to deliver to 
Mundra all the said 2295 shares . and 
Mundra would have to take delivery of 
ee against payment of Rs. o0 lacs and 
odd ; 


4. The reeeipt (aocieent 9) 
which. Varma . executed at the time 
recorded the fact of the said 707 share 
certificates having been received by 
him-from Jaffray, and their particulars 
and numbers. The prosecution case was 
that as Varma had then a luncheon 
engagement he. did not wish to carry. 
those scripts together with. the corres- 
ponding blank transfer forms endorsed 
by the company, and therefore, gave 
them back to Jaffray to hold them on 
his behalf until he called for them later 
in the day. He thereupon took Jaffray’s 
endorsement, viz., “shares with me” 
under which Jaffray affixed his signa- 
ture. . There was no dispute that the 
said endorsement and: the -signature 
underneath it were in the handwriting 
of Jaffray. In order to clarify; how the 
said share certificates remained with 
Jaffray, Varma also wrote over. the 
said endorsement the following: 


"Dear Mr. Jaffray, 

I do not want ‘to carry these with 
me, hence leaving’ meantime with you 
personally ‘for delivery to me later.” 
Were this writing. to be genuine, the 
word ‘personally’ therein would mean 


- safe custedy ef Jaffray in his personal 
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capacity as distinguished from that of 
the company. 

8. Later that day, on the instru- 
ctions of Varma, M/s. Sanderson & 
Morgan, the Solicitors -of Hungerford. 
sent their assistant, one Chaudhary 
with their own letter as also a letter ad- 


dressed by Varma to Jaffray with a- 


request to hand over to Chaudhary 
those 707 share certificates. Jaffray 
declined to do so stating that ‘he would 
send them to M/s Sanderson &. Morgari 
through M/s Orr Dignam’'& Co., the 
Company’s solicitors. Since the said 
share certificates were not sent to them, 
M/s Sanderson & Morgan, by their let- 
ter, dated August 31, 1965, to the ap- 
pellant, recorded the fact of-their hav- 
ing sent the said Chaudhary to Jaffray, 
the refusal of Jaffray. to déliver the 
said share certificates to Chaudhary 
and his assurance to hand them over 
through the Company’s solicitor, and 
lastly, of their having not received so 
far the said share certificates either 
from Jaffray, or the Company’s solici- 
tors. In the’ meantime Jaffray went 
to England and the rest of the direc- 
tors of the company, when demands 
for the said shares were made, replied 
that they would wait for Jaffray's 
instructions on his return to India. This 
position appears to emerge from Var- 
ma’s letter’ dated November 29, 1966 
to the appellant. In that letter Varma 
repeated that Jaffray had the said 
shares for safe custody on his behalf, 
that Jaffray was withholding delivery 
thereof at the instance of Mundra and 
the other directors, that Jaffray there- 
by committed breach of trust and that 
the appellant should adopt criminal 
proceedings against Jaffray and the 
other directors. a 

9. The appellant’s case was that 
it was at the instance of Mundra that 
Jaffray withheld delivery of those 
share certificates with a view to pre- 
vent Hungerford from delivering all 
the said 2295 shares and compelling 
Mundra to pay Rs. 85 lacs and odd 
against such delivery. It is clear that 
so long as the liquidators could not 
deliver all the 2295 shares, Mundra 
could not be called upon to pay the 
said price, and Mundra in the mean- 
time could. continue to have the 
control of the Company, although 
he had only the minority hold- 
ing of 49% shares and thus keep 
Hungerford at bay preventing it 
by virtue of the said injunction from 


- tody of 
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exercising its rights in ‘respect of its 


51% shares as against 49% held by 


Mundral It was in this background | 
that on| January 5, 1966 the appellant 
diled a’ complaint before the Chief Pre- 
sidency | Magistrate . against, Jaffray, 
C. M. Rodewald and Mundra, the direc- 
tors of the Company and A. J. Hormus- 
ji, its secretary. ` a l 


10. | Para 3 of the said complaint 
set out |the-delivery!of the said 707 
share certificates with the correspond- 
ing blank ‘transfer deeds therefor’ by 
Jaffray |to Varma, his having executed 
the ay havin favour of the Company; 





Jaffray having made, the said endorse- 
ment and Varma thereafter - having 
written the said note: partly by the side 
of and [partly over 'the said endorse- 
ment. Para 9 of the ;complaint read as 
toliows:| ae: 

a 


“Th t- your petitioner has come to 
know t si accused No. 1 (Jaffray): has 
parted custody of the said 707 shares 
illegally| and wrongfully to Turner 
Morrison & Co., Calcutta in conspiracy 
with the other three !accused connected 
with Turner Morrison & Co. to deprive 
your petitioner from’ the physical cus- 
tne said 707 share certificates 
and the|blank transfer deeds with the 
sole Ki of defeating your petitioner’s 





right to} recover Rs: 86,60,000/- from 
accused iNo. 4, Haridas Mundra against 
physical| delivery of 2295 shares of 
Turner Morrison & Co., Calcutta.” 


11. | The Chief Presidency Magis- 
trate directed, under Sec. 156 (3) of 
the Code of Criminal Procedure, the 
police to| make an inquiry. In the course 
cf that inquiry the police seized. the 
said 707 share certificates from Hor- 
musji. If would appear that although 
the appellant requested the investigat- 
ing officer to examine the said Majum- 
Gar and|Varma, who, it was said,, was 
prepared to come to India for that pur- 
pose, that officer declined to do so. The 
nolice thereafter made their report re- 
commending discharge of the accused on 
the ground that the complaint filed by 
the appellant was false, that the said 
receipt was a forged document and 
sought permission of'the Magistrate to 
take action against the appellant. On 
May 7,'1966, the appellant filed a pro- 
test application requesting the Chief 
Presidency Magistrate to take the mat- 
ter out of the hands:of the police and 
to order|@ judicial inquiry. Thereupon 
the Chief Presidency Magistrate direct- 
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ed: the Presidency Magistrate, 3rd 
Court, Calcutta to hold such an inquiry. 
The proceedings thereupon went to that 


magistrate before whom the appellant - 


and his witnesses P. R. Chaudhary. and 
Majumdar gave their depositions. Var- 
ma was not examined as he was in En- 
gland, but an affidavit by him was 
produced before the Magistrate. 


- 12. -- In his deposition before the 
Magistrate the appellant produced the 
said receipt (marked document 2) and 
the said indemnity bond’ (marked docu- 
ment 5) and stated on oath that the 
receipt was in: the handwriting of Var- 


. ma, that the words “shares with me” 


marked ‘2’ and the signature thereunder 
were in the handwriting of Jaffray, 
and that the indemnity bond was in 
Varma’s handwriting and which he had 
given to the witness for’ his signature. 
He also deposed that-he had gone to 
Jaffray on that very day, that is, May 
27, 1965, with the receipt, the said bond 
and a letter. from Varma to Jaffray and 
had demanded from him the said 707 
share certificates -and had said at the 
time ‘that he was agreeable to sign the 
said bond as the other liquidator ` of 
Hungerford, that Jaffray thereupon 
showed the said share certificates to 
him and assured him that he would 
hand them over to M/s. Sanderson & 
Morgan, and that on that assurance he 
affixed his signature on. the indemnity 
bond and told Jaffray: that he would 
send his solicitors to take delivery ‘of 
the said share certificates. His evidence 
further was that: thereafter he return- 
ed back to his hotel where Mundra was 
waiting. Mundra inquired of him as to 
why he wanted those share ‘certificates 
to which he replied that he wanted 
them together- with the rest of the 
share certificates to be delivered to him 
against payment .of‘Rs. 86 lacs, where- 
upon ` Mundra threatened - that - he 
would see that the said 707 share cer- 
tificates were not handed over to him. 
Faced with this threat, he called on 
his solicitors and instructed them to 
call for those share certificates im- 
mediately. M/s Sanderson and : Morgan 
sent their assistant with their own let- 
ter. and the letter written by- Varma, 
with whom he, (the .appellant) also 
went.: The assistant handed over those 
letters to Jaffray and asked for ‘the 
delivery of the share certificates. Jaf- 
fray pleaded. ‘that it was late in the 
day, that the office was closed and its 
key was not with him, but promised 
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that he would send them to his soli- 
citors M/s Orr Dignam & Co. The share 
certificates were, however, not . sent 
and were later seized by the police 
from the.custody, not of Jaffray, but 
of Hormusji to whom. -Jaffray must 
have handed them over in his capacity 
as the secretary of.the Company. 


13. To the same effect was the 
deposition-of P.-R. Chaudhry, the assis- 
tant of M/s Sanderson & Morgan with 
whom the appellant had on-that day 
approached Jaffray. Wit. N.. M, Majum- 
dar, who wassaid'to have accompanied 
Varma earlier in the day, deposed that 
both Jaffray and Rodewald were pre- 
sent when’ they went to the office of 
Turner Morrison & Co.; that on Varma 
asking -for. the shares, ‘the two direc- 
tors: warited him to execute the idem- 
nity bond, that Varma‘signed the bond, 
that as the’ two directors wanted: the 
signature-of Hoon also; Varma’ kept the 
bond with. him so as to secure: Hoon’s 
signature, that Varma then left, leav- 
ing the said certificates -with Jaffray 
to- be: sent: later to M/s Sanderson & 
Morgan. He also deposed to the fact of 
Varma having written out the receipt 
in his presence and Jaffray: making the 
said’ endorsement and then Varma writ- 
ing’ on the receipt the reason why he 
left the said shares with Jaffray. 


“14. Varma _ did not come to 
India tọ give his deposition, but sent 
an: affidavit giving his verison as to 
the delivery of the said share certifi- 
cates to him by Jaffray, his having 
been accompanied by Majumdar at. that 
time, his having executed -the_ said 
receipt and the indemnity bond, his 
having then entrusted .the- said shares 
to. Jaffray; and J affray. having assured 
him .to-keep then in his personal. cus- 
tody and.to.hand them over. later to 
M/s Sanderson & Morgan, his having 
given a note: addressed to Jaffray. to 
deliver the said share certificates to the 
appellant, and lastly, Jaffray.. having 
told him on telephone that as the re- 
presentative of M/s Sanderson & Mor- 
Sari had arrived late he had not been 
able-to hand over the said share certi- 
ficates and once again assuring him that 
he would deliver them to M/s: Sander- 
son '& Morgan. ~ 


` 15, At that: stage of. the inquiry, 
when no process had yet -been -issued, 
Jaffray , could not give his ‘version. But 
his version as‘.to ‘what took- place on 
May 27, 1965 is available from his de-. 
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position in the counter-complaint he 
Jodged against Hoon. That complaint 
is the subject matter of Criminal Ap- 
feal No. 213 of 1968 heard along with 
this appeal, His case in that deposi- 
tion was that the said 707 share certi- 
tificates were lying with the company 
as the company claimed a lien over 
them in respect ofa sum of Rs. 53 lacs 
having been paid by it to the Income 
Tax authorities in India for and on be- 
half of Hangerford and for which the 
company had filed a suit and had a 
raceiver appointed to obtain possession 
of them. There is, however, no doubt 
tnat these share certificates were with 
tne company on May 27, 1965, for, even 
according to Jaffray, when Varma saw 
him on that day complaining that the 
company had parted with those share 
c2rtificates to Mundra, he produced 
them before Varma for his inspection. 
According to him, Varma at that stage 
brought out a typed receipt “to show 
that he had inspected the shares”. His 
case was that he objected to the word 
. “received” in that receipt and wanted 
instead the word “inspected”, but Var- 
ma declined to alter the receipt and 
thereupon he wrote .out the words 
“shares with me” with a view to clari- 
fy that the share certificates were still 
in his custody and not with Mundra. 
Fie denied his having. delivered them 
to Varma, or Varma having entrusted 
them to him, or his having promised 
to hand them over to’ M/s Sanderson 
& Morgan, and alleged that Hoon later 
On made.an interpolation (marked (3) ) 
in the said receipt to give a false twist 
to his said endorsement and to show 


that the said certificates were ‘entrust-. 


ed to him by Varma. Since the share 
certificates remained all along in the 
possession of the company, the police 
seized them later on from Hormusii: 
We -may note that Jaffray in his de- 
position did net mention the indemnity 
bond though it had been executed at 
the same time’ when the ‘said receipt 
was executed, i 


16. The Presidency Magistrate, 
3rd Court, held by his order dated 
January 5, 1957 that the appellant had 
failed to make out a prima facie case, 
and he could not, therefore, recommend 
the issue of process. His order records 
two main reasons why he thought that 
no prima facie case- was made out. The 
first was that though, according- to 
him, the receipt, if believed, would 
establish entrustment, it could not: be 
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given “even its face value”, since Var- 
ma, thej central figure, had failed to 


. give evidence. Though in England at 
-that time, he could 


have flown to 
India for the purpose of giving evi- 
dence. He discarded ‘his affidavit as 
acceptance of such evidence was not 
permissible either under Sec. 60 or 
Section 32 of the Evidence Act. He 
also disqarded the evidence of Majum- 
Gar on the ground that Sec. 60 requir- 
ed the best evidence and such best evi- 
dence would have been that of Varma, 
had he been examined. Besides, Majum- 
daris evidence; according to him, con- 
tained. “some points of obvious absur- 
dities”, in that Jaffray’s insistence that 
an indemnity bónd should be signed 
by both; Varma and Hoon indicated 
that he could nct have parted with the 
share certificates before Hoon had 
signed that bond. 

17. | . The case together with the 
report went back to the Chief Presi- 
dency Magistrate. By his order dated 
February 15, 1967, the Chief Presi- 
dency Magistrate held that “it cannot 
be said) that the ‘share scrips in 
question} were entrusted to accused 
No. 1 and accordingly therefore the 
suggested charges cannot be brought 
against any of the accused persons”. 
The reasons he gave for his order 
were: (1) that though entrustment of 
share certificates was stated in. para 5 
of the |complaint, it was nowhere 
stated that it was done on the strength 
of the receipt, (2) that the receipt was 
introduced in the case “in a curious 
way”, in| that, it was brought on record 
by Hoon, who was not present either 
at the time when Varma wrote out the 
portion marked (3) in the receipt, or 
when he entrusted the said share cer- 
tificates to Jaffary, and that he (Hoon) 
had “vary carefully avoided that issue 
in his statement”, and (4) that though 
Hoon had the opportunity to examine 
Varma, he failed to do so. 





18. Reason No. 1 was factually 
incorrect, Para 3 of; the complaint, 
dated January 5, 1966 clearly asserts 
that Varma entrusted the said share 
certificates to Jaffray and to record 
that seh cane wrote the note (por- 


tion marked (3) in the receipt) and that 


Jaffray- also for that purpose made his 


endorsement that the said share certifi- 


cates were with him. Reason No, 2 is 
ununderstandable. It is difficult to-ap- 
preciate | how the Magistrate could 


remark Ithat Hoon either introduc- 
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‘ question of his 


these two 
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ed the receipt “in a curious way” 
or that he “avoided the issue 
carefully”. Admittedly, Hoon -was- 


not present at the time of the execu- 
tion of the receipt or the alleged entrust- 
ment of the share certificates to Jaf- 


.fray. Obviously, he could not depose 


to those two facts from his personal 
knowledge. There wes accordingly no 
avozding the issue. 
These observations, therefore, could not 
have been justifiably made, As for the 


third reason, Varma was, no doubt, not: 


examined. The question is whether at 
that preliminary stage when the only 
consideration was whether a prima facie 
case of entrustment was made out or 
not,- it was necessary for Varma to be 
called from England to give evidence? 
Besides examining h:mself, the appel- 
lant had examined Majumdar, who 
claimed to be an eye-witness to the 
delivery of the said share certificates 
to Varma and Varma’s entrustment of 
them to Jaffray, the execution of the 
receipt and the bond by Varma, and 
finally, Jaffray’s assurance to hand 
them over later whet: called for. Stran- 
gely, the learned Magistrate did not 
discuss Majumdar’s evidence, nor the 
two documents nor the evidence of 
Chaudhary, nor the letter written by 
M/s Sanderson & Morgan on that very 
day to Hoon of their not having been 
given the share certizicates by Jaffray. 


19. The revision application fil- 
ed by the appellant against the order 
of dismissal was rejected by the High 
Court. The High Court gave two 
grounds for dismissing that application: 


firstly, the failure of the complainant: 


to explain how the said 707 share cer- 
tificates got into poss2ssion of the Com- 
pany, which failure made the story of 
Varma about delivery to him and en- 
trustment by him ta Jaffray of the 
said share certificates “open to criti- 
cism”: secondly, his failure to explain 
the reasons for furnishing the inde- 
mnity bond on behalf of Hungerford. 
The High Court was of the view that 
circumstances were “the 
most unusual circumstances which 
could be inconsistent with the prosecu- 


tion story of entrustment and of cri- 


minal misappropriat.on and cheating”. 

It noted the omission to examine Varma 
and also the refusal by the Magistrate 
to consider Varma’s affidavit. Accord- 
ing to the High Court, however, this 
was “not an imporzant aspect of the 
case. The really important aspect are 
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the. liquidators of Hungerford 
execute the said bond to cover . the 


Majumdar had deposed that © 
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(sic).provided by the two most un- 
usual circumstances that I have refer- 
red to above. Unless those circumstances 
could be sufficiently explained to the 
satisfaction of the court, no process 
could be issued. And those circumst- 
ances were not explained.” 


26. It is clear from these re- 
marks that unlike the Magistrate,. the 
High Court did not attach much im- 


portance to the omission to examine 


Verma although he was said to be the 
author of thè- entrustment, What ap- 
pears. to have mainly weighed with 
the High Court were the “two most 
unusual circumstances”, namely, the 
omission to explain the initial posses- 
sion of the said share certificates by 
the Company and the omission to ex- 
plain why the indemnity bond had to 
be executed. 

21. With respect to the High 
Court, the fact that the said 707 share 
certificates were initially with the Com- 
pany was never in issue between the 
parties. The issue between them was 
whether on May 27, 1965 Jaffray and 
Rodewald had delivered them to Var- 
ma, and whether Varma in his turn 
had handed them over to Jaffray’s 


personal custody to be returned to him 


later on that day. Therefore, the ques- 
tion as to how and in what circumst- 
ances the said share certificates were 
in possession of the Company was to- 
tally irrelevant. Equally irrelevant 
were the reasons why the indemnity 
bond was executed first by Varma and 
then by the appellant. In any case, the 
reasons for executing it were not far 
to seek. The Company claimed a lien 
on those share certificates on account 
of its having satisfied the tax liabilities 
of Turner family as recited in the bond 
itself. As further recited in the bond, 
Mundra also claimed those shares by 
virtue. of the said decree in his favour. 
According to the appellant, _ Jaffray 
and Rodewald, therefore, insisted. that 
should 


company afainst any risk arising from 
the said claims. Besides, there was no 
question of the appellant having to ex- 
plain- how the said share certificates 
were in possession of the company, for, 
on that aspect the parties were never 
at variance. So far as the bond was 
concerned, both the appellant. and wit. 
it had 
been execitited at the insistence of Jaf- 
fray and-Rodewald:: Therefore, these 
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two circumstances, the failure to ex- 
plain: which the High~. Court charact- 
erised as the most unusual --circunist- 
ances; were- on record and . 
parties were not at :issue. on'the first 
and. the bond itself recited the reasons 
for its execution, there was no question 
of the appellant and his witnesses. hav- 
ing eee to explain them. | 


. Under Sec. 190 of the Code 
of nea Procedure, a magistrate 
can take cognizance -of..an . offence, 
either on receiving a complaint or. on 
a police report or on information other- 
wise received. . Where a complaint is 
presented before him, he . can under 
S. 200 take cognizance of the offence 
made out. therein and has then to exa- 
mine the complainant and his witnesses. 
The object of such examination is. to 
ascertain whether there . is a prima 
facie case against the person accused 
o? the. offence in the complaint, and to 
prevent the issue of process on a.com- 
plaint which is either false or vexatious 
or intended only to harass such a person. 
Such examination is. provided therefore 
tọ ‘find out ‘whether. there is or not 
sufficient ground for proceeding. Under 
‘Saction..202, a magistrate, on receipt of 
a complaint, may postpone . the’ ‘issue 
of process and either inquire into the 
case himself or direct an inquiry to be 
made by. a magistrate subordinate to 
him or by a police officer for ascer- 
teining its truth- or ‘falsehood. Under 
Séction 203, he’ may dismiss the com- 
plaint, if, after taking the statement, of 
tke complainant and -his witnésses_ and 
the result of the investigation, if. any, 
under’ Section 202, ‘there is in his judg- 
ment, no sufficient ground for pro- 
ceeding”. ‘The words. ‘sufficient ground’ 
used also in Sec. 209. have. been con- 
Strued: to’ mear the satisfaction thata 
prima ‘facie’ case, is made out against 
the -person “accused . by the ‘evidence. of 
witnésseés - entitled’ to. 4 reasonable 
degree of 'cředit,. and“ aei sufficient 
ground for. the purpose ° ‘of’ conviction. 
(See-R. G. Ruiz v. State “of Bombay. 


1658 SCR 618 = (AIR | 1958 SC 
97). ) In Vadilal Pancha. v.. Ghadi- 

gzonkar, (1961) ..1° SCR’ 1 = (AIR 
1S60 SC 1113) EA . Court.. con- 


sidered the scheme of sections ‘200 to 
263. and held that-the- inquiry envisag- 
ed ‘there’ is for- ascertaining’ the ‘truth 
or falsehood, : of the complaint, that. Is, 
fo? ascêrtaiñing | whether therevis evi- 
dence. in. support. of. ‘the: ‘complaint’ ‘SO 
as to justify- thé ‘issue. of ‘process. ‘The 
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since’ the > 


. Presidency Magistrate - 


- gan which: 
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section does not say that a regular 


trial of ad judging the truth or other- 
wise ofthe person complained’ against 
should take place at that stage, for such 
a geen can be called upon to answer 
the acc usation made ‚against him only 
when a | rocess has been issued and he 
is On trial. Section 203 consists of two 
tarts.. The first part lays down the 
materials which the magistrate must 
consider, and the second part says that 
if- after considering ; those materials 


‘thére’ is jin: his judgment no sufficient 


ground for proceeding, he may dismiss 
the complaint. In Chandra Deo Singh 
v. Prokash Chandra Bose, (1964) 1 SCR 
639 = (AIR. 1963 SC! 1430) where dis- 
missal ‘of a complaint by the Magistrate 
at the Stage of Section 202 inquiry was 
set aside, this Court laid -down that 
the test was whether. there was- sutfi- 
cient .ground for proceeding ` and not 
whether there was sufficient’ ground for 
conviction, and -observed (P. 653) that 
where there was prima: facie evidence, 
even though the person charged of an 
offence in the complaint might havea 
defence; the matter had to be left to be 
decided by the appropriate forum at 
the appropriate stage and issue of a pro- 
cess could not be refused. Unless, there- 
fore, the| Magistrate finds that the’ evi- 
dence led before him is self-contradi- 
ctory,. i intrinsically untrustworthy, 
process annot be refused if that evi- 
dence makes out a prima facie case. In 
a révision against such a refusal, - the 
High Court also. has to apply the. same 
test. The) question, therefore; is, .whe- 
ther while applying this test the are 
A was right . 
refusing process and the High Court’ in 
revision: could confirm such a refusal.. 


- 23. | AS. earlier stated, there 
were before the Magistrate, besides: the 
evidence lef the appellant and wit. 
Majumdar, who claimed to be an eye- 
witness, -the receipt and the indemnity 
bond. -Over and’ above this, there was 
the. evidence of Chaudhary, - who- had 
gone to J affray: to obtain’ the ‘share 
certificates armed with. Varma’s letter 
and the 1 ‘tier of M/s. Sanderson & Mor- 
prima facie’ supported the 
case of entrustment. ‘The receipt prima 
facie showed that : Varma. at first 
‘received’ the- share - :çertificates ° from 
Jaffray ‘and ‘the.’ endorsement: - there- 
under admittedly written by-- Jaffray, 
namely; :‘ishares -with rme”, seemed .to 
indicate: that Varma. as the complaint 
alleged; ia left. them with Jaffray to 
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be subsequently hanced over to M/s. 
Sanderson & Morgan. on behalf of Hun- 
gerford. The evidence of Majumdar 
and Hoon was that Jaffray had de- 
manded an indemnity bond, that the 
bond was signed first by Varma and 
later at his instance by Hoon. Prima 
facie, such a bond containing both 
indemnity and underzakings could not 
have been executed unless the share 
certificates had been delivered to 
Varma as stated in the receipt. 
Once. it was shown tarough these two 


documents that the share certificates 
were delivered, the endorsement of 
Jaffray below the reeeipt, namely 


“shares with me” was capable of being 
construed -as ‘Varma having left the 
share certificates witn Jaffray to be 
handed over to him or on his behalt 
when called for. 

. 24, As .against the case of en- 
trustment, Jaffray’s zase, as set out 
earlier, was that the word ‘received’ 
in the receipt was wrongly used by 
Varma_and that he had insisted that 
‘Varma. should use tne word ‘inspect- 
ed’, for, he had allowed Varma the ins- 


: pection of the ‘share certificates only: 


‘'and_had not delivered them to him 
‘and made the saic endorsement to 
' make that position clear. That undoubt- 
edly was his defence. But reading the 
two documents. one :s bound to ask 
himself whether Varma and Hoon 
were likely to execute the bond if Var- 
ma had merely inspected and not recei- 
ved the share certificates. It would also 
prima facie appear taat if. Jaffray had 
only given ‘their inspection, he would 
not have allowed Varma to prepare 
‘the receipt in the words in which it was 
couched. In any event with the word 
‘received’ in it, he would not have 
written out the endorsement which was 
capable’ of showing that . the shares 
were with him because after executing 
the receipt Varma had left them in his 
personal custody. — 


25. In support of the High 
Courts order counsel for the respon- 
dents argued that there was no refer- 
‘ence of the receipt in the protest ap- 
«plication, dated May 7, 1966, that like- 
wise, there was no r2ference therein of 
‘the indemnity bond, that there were 
contradictions in the versions of Var- 
ma and Hoon as to when the appellant 
:signed that bond, that the said share 
certificates were under attachment, 
‘and therefore, Jaffrey was not likely to 
deliver them to Varma, that Majumdar 
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did not mention entrustment in his evi- 
dence, that the letter of Varma to Jaf- 
fray said to have been carried by Chau- 
dhary when he went to take delivery of 
the said share certificates was not pro- 
duced, and lastly, that though Hoon 
had complained that the police had not 
given him an opportunity to examine 
Varma, he failed to produce him be- 
fore the Magistrate, though he had 
both time and opportunity to do so. In 
addition, Mr. Chatterjee, appearing for 
Jaffray, Rodewald and Hormusji argu- 
ed that so far as Hormusji was con- 
cerned, there was no evidence against 
him except the bare allegation of con- 
Spiracy, that the indemnity bond in- 
trinsically contradicted the case of deli- 
very of the shares to Varma and their 
entrustment to Jaffray inasmuch as ac- 
cording to that document delivery was 
to be -made to M/s Sandarson & Mor- 
gan and not to Varma, and finally, that 
the evidence at best showed that it was a 
case of promise to deliver and its 
breach and not one of entrustment and 
aa of trust. 


26. We refrain at this stage to 
express our views on these contentions 
lest such views might later on affect 
one party or the other. Nevertheless, 
we are bound to say that both the 
receipt andthe indemnity bond, whé- 
ther referred to in the protest applica- 
tion or not, were before the Magistrate 
and were marked by him as documents 
3 and 5. They were also before the 
High Court. Over and above these two 
documents, there was the evidence of 
Majumdar, Hoon and Chaudhary, ac- 
cording to which the two documents 
were ‘executed on May 27, 1965 when 
Varma went to the Company’s office to 
obtain delivery of the said shares. It 
is true that Varma was not examined 
though, if examined, he would have 
been the principal witness. It is also 
true that his affidavit in his absence 
could not constitute admissible evi- 
dence, Despite that omission, there was 
evidence, both oral and documentary, 
supported by contemporaneous letters 
of M/s Sanderson & Morgan, demand- 
ing the said share certificates from Jaf- 
fray personally. Itmay be that much 
could besaidon both the sides. But it 
was certainly notacase of there being 


no prima facie case or the evidence being 


so self-contradictory or intrinsically 
untrustworthy that process could pro- 
perly be refused. This follows from the 
fact that neither the Chief Presidency 
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Magistrate nor the High Court express- 
ed the view that the evidence, either 
cf thè appellant or of Majumdar or of 
Chaudhary, was false or intrinsically 
tnbelievable. Indeed, both the Chief 
Presidency Magistrate and the High 
‘Court founded their order of dismissal 
raainly on the ground of -omission. to 
examine Varma without considering 
whether. despite that omission there 
‘was other evidence on: record’ which 
made out a sufficient ground. for ‘pro- 
ceeding with the case. At. the stage ‘of 
S. 202 inquiry what:a complainant has 
e make out is such a sufficient ground. 
He need not. necessarily. produce at 
taat stage all the evidence available to 
kim. Merely because the appellant did 
mot examine Varma, (however impor- 
tant he was) because that would have 
meant bringing him to India from En- 
gland at considerable cost, could not be 
a ground for throwing: out his-com- 
:plaint, even: though such of the other 
-evidence he led'was capable of making 
‘out a prima facie case. 


~ 27. There is no gainsaying that 
a_though respondent Mundra held only 
minority shares, he was. and continues 
to' be in a-position to control the 
management of Turner Morrison & Co. 
-without having to pay the price of the 
rest of the shares by reason only of 
the said 707 share certificates- being 
In possession of that company and 
„therefore unavailable to Hungerford 
‘to deliver them to him. He had, there- 
fore, sufficient interest, to say the 
| Jeast, -to bring about. such a position 
that Hungerford -would not be in a 
„position to deliver the said shares and 
-h2.could continue to have -control of 
the company without owning the majo- 
rity shares and without paying for 
them. It was, therefore, not - totally 
-improbable that J affray . had at first 
-thought. that-the indemnity. bond suffi- 
-etently safeguarded the interests of 
-the company . even against a ee 
-elaim. which Mundra might : make- 
respect. of the said 707 -shares,. and 
-tEerefore, delivered them . to. Varma. 
Tae evidence on record- and the cir- 
cumstarice of- the case would suggest 
that. he probably changed- his mind 
later on. possibly at - the: ‘instanee - of 
-Mundra,- who, -as aforesaid, was:.interes- 
~ted in withholding the - delivery. of- the 
-said 707 ‘share certificates, and handed 
them over to Hormusii instead -of -to 
Varma: : We. mention these circumstan- 
ces as- possibilities only. which might 
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‘Rodewald, Mr. 


‘leave’ was: against the ` 
order of| the High Court. dated Decém- 


prima facie case, and even 
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have to'be considered at a later stage 
and not Ps our conclusions in these pro- 


‘ceedings. 


regards responden 
Chatterjee drew our 
attention to an order dated April ~ 10, 
1967 by! which the High Court dis- 
charged|the rule against him. - Mr. 
Chatterjee argued that no separate 
special leave petition having been filed 
against that order, the appeal ‘so far 
as Rodewald is concerned has to be dis- 
missed. We find, however, that the ap- 
peal was against all the four accused, 
including Rodewald. The special leave 
granted lon September 16, 1968 was 
also against all of them. The special 
judgment and 


28. | As 


ber 7, 1967 by which the revision. filed 
by the appellant against all the four 
accused |was rejected. That being so, 
and the|special leave petition being 
against all the four’ accused, it must 
include the order dated April 10, 1967. 
There: was, therefore, no necessity of a 
separate | application ` for PEE leave 
against ik order. ` 


. 29. In our view, there was suffi- 
cient evidence before! the Chief Fresi- 
dency. Magistrate which made out a 
if much 
could be said on both the sides, it was 
not a case of refusal of process. 

30. |, For the reasons aforesaid 
the orde ‘of dismissal passed by the 
Chief Presidency Magistrate and its 
confirmation by the High Court cannot 
be sustained. Consequently, the High 
Court’s judgment and order has to be 
set aside} and the appeal allowed. We 
direct the Chief Presidency Magistrate 
to issue Ithe process and proceed with 


the case! 


Criminal Appeal No. 213 of 1968. 
SHELAT, J.:— (on behalf of him- 


31 This appeal arises .out of 
the coun er-complaint, dated June 18, 
1966. filed by Jaffray charging offences i 
under Sections 457, 471, 123, 474 and 
109, Penal Code against appellant Hoon, 
Varma and ‘Majumdar. Though the 
complaint gives the: i impression as if the 


self, r and Khanna JJ.) 


- whole of|the said receipt dated May 27, 


1965 a alleged to be a fabricated 
docume Jaffray’s deposition before 
the Magistrate makes clear that accord- 


‘ing to him, the body of- the receipt and 


his own | endorsement thereon: - were - 
genuine and that only the portion said 
to be falsely fabricated was the writ- 


dence before him 


inquiry by the police ordered 
complaint under S. 156 (3) of the Code 
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ing on it marked '3’ purporting to be 


in Varma’s handwriting. but written out 
subsequently by Hoor: with a view to 
five a false twist to the said endorser 
ment. Jaffray’s case was that on May 
27, 1965, when Varma. came to the 


office of Turner Morrison & Co. he 


brought out 707 shares in question for 
Varma’s inspection, that those shares 
were never handed over by him or 


“received” by Varma, that he made the’ 
‘Said endorsement only to show that 


they were in his possession but that 
with a view to make cut a false case of 


entrustment to him by Varma, Hoon- 
Subsequentiy wrote cut the said por- 


tion marked ‘3’. Jaffray prayed in the 
complaint that the Chief. Presidency 


‘Magistrate should direct police in- 


vestigation under Section 156 (3) of 
the Code of Criminal Procedure. How- 
ever, on January 25, 1966, the Chief 
Presidency Magistrate directed judicial 
inquiry by the Presidéncy Magistrate, 
38rd Court, Calcutta. The Magistrate ac- 
cordingly held an inquiry in which 


Jaffray gave, as afor2said, his deposi- 


tión. On January 5, 1967 the Magis- 


` trate reported that a prima facie case 


was made out and process should issue. 
The case together with the said report 


.went back to the Chief Presidency 


Magistrate, who on the record of evi- 
eccepted the said 
report and ordered issue of process but 
Only against Hoon. He also held that 
S. 195 (1) (c) of the Code did not come 
in the way of Jaffray filing a private 
complaint as the said receipt alleged 


to be a false document was produced 


before the police during their investi- 


gation into the other complaint filed ‘by 


Hoon against Jaffray and others, which 


investigation was not a proceeding be- 


fore any Magistrate. Hoon thereupon 
filed a revision application before the 
High Court for quashing the said order. 
The only argument urged in the High 
Court on behalf of Eoon was that the 
complaint by Jaffray was barred under 
5. 195 (1) (c) of the Code, as the al- 
leged forged documertt, i.e., the receipt, 
had been produced in a judicial in- 


quiry. The High Court turned down 


the contention holding that the receipt 
was produced by Hocn in the course of 
in his 
and was then seized by them. There 
was thus, according to the High Court, 
no production of a fabricated document 
in a judicial proceeding, the document 
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‘Morrison. & Co. should - be 


of the receipt to counsel 
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having been long ago produced before 
and seized by the police before a judi- 
cial inquiry was- held in. that case. The 
contention -urged on: behalf of Hoon 
having thus been rejected, the High 
Court dismissed the revision. It is this 
order which has been challenged in 
this appeal. - 


a oes Mr. Chagla for.the appel- 
lant wanted to go into the merits of 
the case, but we prevented him from 
doing so, as the arguments before the 
High Court were confined only to the 
question of the applicability of S. 195 
(1) (c) of the Code. Mr. Chagila there- 
upon urged two.contentions: (1) that 
though it was true that Hoon has pro- 
duced the said receipt (document 2) bè- 


fore the police in the course of investi- 


gation by them ordered by the ‘Chief 


Presidency Magistrate under S. (256. (3) 


of the Code in the matter of .'Hoon’s 
complaint, those proceedings before the 
police were part and parcel of the pro- - 


ceedings before the Chief Presiden¢y— 


Magistrate and therefore production of 
the receipt there was production before 
the Magistrate; (2) that even. before 


that, the receipt had been produced 


before the High Court and that hav- 
ing -been done, it was the High ‘Court 
alone who could cause a complaint to 
be filed under S. 195 (1) (c) of the 
Code and not - Jaffray. According to 
Mr. Chagla, after the deeree in Mun- 


‘dra’s suit No. 600 of 1961 was passed, 


Hungerford took out execution pro- 
ceedings claiming therein that Turner 
made to 
hand over to the liquidators of Hunger- 
ford the. said 707..share certificates. to 


enable them to satisfy the said decree 


by delivering all the 2295 shares (in- 


cluding the 707 shares in dispute) ‘to 


Mundra against payment of price there- 
of by’ Mundra. Those proceedings were 
opposed by Turner Morrison & Co. on 
the ground that they did not lie against 


‘it as it was not a party to that suit. As 


against that contention, Hoon, as one of 
the liquidators of Hungerford, filed’ ‘a 


ccounter-affidavit claiming entrustment 


of the said shares to Jaffray by Varma 


‘and annexed to that affidavit copies of 
the’ said receipt -and the 


indemnity 
bond. It was during the hearing of that 
matter that Hoon showed the original 
for Turner 
Morrison & Co. to satisfy him ` that 


‘the copy annexed to his affidavit was 


genuine. Counsel for the company 
thereupon inspected it and found the 


- 
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copy ‘to be .a correct copy. It would 
thus appear that what was produced 
before. the High Court was a copy ‘of 
the said’ receipt,. the original not hav- 
fng been “produced” before the Court 
but was shown’to counsel to prevent 
any contention that the copy was not 
a correct or genuine one, -The ques- 
tion, therefore, is whether on either of 
the two ‘grounds urged by ‘Mr. Chagla, 
catffray's complaint can bë said to’ he 
barred’ by S. 195 (1) (c) of the Code. ' 


es: 33... The relevant part of S.. 195 
(1). provides. -that -no court. shall. take 
cognizance:. ` 

"o of. any. “offence Hececibed in 
Section. 463 -or. punishable under Sec- 
tion 471, Section 475.or Section 476 of 
the. same Code,. when such. offence is 
elleged to have been committed by. a 
party to. any. proceeding. -in any .Court 
in -respect of a. document ` produced or 
given in evidence in such. proceeding. 
except: on the. complaint. in writing. of 
such. Court, or of some other Court to 
Avhich such Court. is subordinate.” 


gA CL: (c) falls into two’ eee 
The first part provides that the offence 
ià ‘respect of which the complaint’ in 
‘cuestion is filed’ must be óne ‘under 
©. 463 or 471 or 475 or 476 of the Penal 
Code. The second part provides that 
such’ an offence must be'alleged to have 
‘keeri committed by a party” ‘to any pro+ 
ceeding in any court: in respect . of a 
coeument produced or given in: ‘evidence 
in such: “proceeding. If both ‘those 
requirements are there, then no court 
ïs to take cognizance of such an offence 
except on a complaint filed’ by- stich 
court. ora court stibordinate to i n ee 


-. 5k; On: - the first - ies. vol 

Chagla’s. argument; the question 
ee whether -Hoon can be - _ said -to 
have “produced” or tendered -in evi- 
dence: the said receipt before the Chief 
Fresidency Magistrate? There. -is: no 
question .that the -receipt was ever 
tendered in evidence by Hoon. It was 
produced. by: him ‘before the police in 
tne-eourse of the-investigation by them 
ordered by -the Magistrate under. Séc- 
tion 156 (3)-of-the Code and was then 
seized ‘by them. : The receipt - formed 
part: of: the-record. of: :the -case which 
went- to-the Chief Presidency -Magis- 
toate ‘together with the report of- the 
police recommending discharge- of Jaf- 
- tfeay- and- others who -were accused. in 
that.-case of. criminal- -breach of -trust 
taad cheating. But the contention of Mr. 







N 
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wW hen ih 


but als 


police 


‘statutory. 
cognizable. offence . 


sub-set. | (3) expressly states, 
invéstigation. ordered by. a Magistrate 


offence - under. S. 190. 
Code, he. 


l 
l 
d 


A.L R. 


Chagla. was that: though the receipt was 
not tendered in evidence it was never- 
theless ‘produced’, an expression which 
has: a: ide ` connotation. There Mr 
Chagla is right, for, a. document can be 
said to have been produced. in a court 
is not only produced for the 
purpose, of being. tendered in: evidence, 
for some other purpose. (cf. 
In.re, Gopal Sidheshwar, (1907) 9 Bom 


LR 7 35. On the footing, therefore, that 


Hoon | produced’ the: receipt, the ques- 


tion still would be -whether he pro- 


duced ‘itl in‘a proceeding before a court. 


Mr. ‘Chagia’ S argument was.that it was 
produced in a proceeding before ” the 
Court. of the Chief Presidency ` Magis- 


trate because the investigation by the 
“ea one. ordered by him under 
S.°156 (3) of the Code and therefore 


that investigation was part of the pro- 
ceeding 
‘tion does not appear: to. be 


in ‘his. Court. Such a proposi- 
correct 
Firstly,’ ithe’ police : authorities. have 
under Ss, 154 and 156 of the. Code a 
right ‘to. ‘investigate’ irito, .a 


} without requiring 


any sanction. from a judicial authority, 


(cf, . King-Emperor wv. Khwaja. Nazir 
Ahmad, 71 Ind. App: 203=(AIR 1945 
PC 18) )| and “even the High’ Court has 
no inherent power under S. 561A ‘-of 
the Code to interfere with the exercise 
of that statutory power, Itis true that 


the, Chief Presidency Magistrate . had 
‘under’ S| 156 (3). ordered in the. present 


Case an investigation. by the. police: ‘But 


‘once. that, ‘was done, the inquiry by the 
police was of the . Same natare. 


and 


the’ one. which the. police 


character as. 


„had. the [power to conduct ` under sub- 


secs. ( 1)/ arid (2) of that section. Indeed 
that an 


would . be an: ‘investigation “as above- 
mentioned”. i.e.,.an investigation made 
by a police officer | in his statutory 


right es. sub-sections (1) and (2). 
li 


_That being so, once an investigation by] - 


the. police is ordered by: a magistrate, 


the inagistrate, ata place ; . any 
limitatiohs.. o direct the - offi- 
cer. conducting . nit as how. to 


conduct | ‘it. Secondly,.. is well 
settled that. before a Magistrate can .be 
said to have: taken cognizance . of an 
(1).(a). of. the 
‘must have: ' not only applied 


his’ mind .to the contents of the com- 


-plaint preserited ‘before him,’ but must 


héve done so for the purpose- of” pro- 


‘ceedingjunder :S, 200 and: thz: provi- 
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sions following that section. But where 
he has applied his mind only for order- 
ing’ an ‘investigation under S. 156 (3) 
or issuing a warrant for purposes ` of 
investigation, he cannot be said to have 
taken -cognizance of the’ offence. ‘(see 
R. R. Chari v. State of U. P., 1951 SCR 
312 at pp. 320-321 = (AIR 1951 SC 
207) also Jamuna Singh v. Bhadai Sah, 
(1964) 5 SCR 37=(AIR .1964 SC 1541). 
The Chief. Presidency Magistrate hav- 
ing not even taken cognizance of the 
offence but having applied - “his -mind 
for ‘the purpose only | of directing -a 
‘police ‘investigation under :S: °156+(3), 
no proceeding could ke said’ ‘to. have 
commenced before him, ofi which | the 
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be: said ‘that. the poles officer: port 
cunder.’S.''156-(3) was a°deléegate of the 
Chief -Presidency ` Magistrate or- ‘that 
the-investigation.by -him was an inves- 
tigation by or-on behalf of the Magis- 
trate. Production“ of the ” ‘receipt’ ` by 
Hoon™in the course of such’.an inves- 
‘tigation ‘was therefore ‘not “production 
‘in’ a proceeding before the-Chief Presi- 
dency: Magistrate so as to-attract the 
‘ban under S. :195-(1) (2). The first limb 
of Mr: Chagla’s Ce As 
cannot. ‘be accepted.” 


ae 36. tn sùpport ` of the ‘second 
lint} of his argument, Mr. Chagla reli- 
ed’ on’ the, affidavit: .of © S, K. Gan uli, 
the - ' solicitor’ of": ‘Hungerford, ° ated 
March 26, 1969,- according to’ which 
during the course of the said execu- 
tion ‘proceedings taken out by Hunger- 
ford he had ‘produced in the High 
Court the réceipt-and the said indemnity 
bond” for inspection | by counsel of 
Mundra and ` Turner ‘Morrison & 
Co. in the presence of. Rodewald: who 
also, along with counsel, inspected the 
two documents. Obviously, the originals 
of the receipt and the bond were pro- 
duced. in’ the Court, to. satisfy. counsel 
that copies of. these GCocuments annex- 
ed tothe affidavit. of Hungerford talli- 
ed with the originals, and were correct. 
Since the copies were used.‘as annexu- 
‘res :to the affidavit, they. certainly can 
be said to’ have been produced in the 
‘proceedings | before the.. Court.. But’ it 
cannot ‘be said. that their’ “originals were 
produced - in those’ proceedings, . - Since 
they . were -only. shown .to counsel. for 
the limited purpose ` GL. Satisfying them 
that. the copies were correct copies. It 


was- nobody’s: case. that those- -ecopies 
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wére fabricated documents. Jaffray’s 
case was that it “was part of the origi- 


nal receipt which was. fabricated ‘ren- 
dering the whole of it. a. false docu- 
ment. Apart’ from this difficiilty, the 
offence. charged against Hoon in Jaf- 
fray’s complaint was not the user of 
the receipt in the proceedings before 
the. High Court. but its production and 
user by. Hoon during the investigation 
of Hoon’s complaint by the police. To 
that. Mr.. Chagla’s argument. was. that 
once a.document alleged to -be. forged 
is .used.in any. proceeding before any 
court. _at-any. time, S. 195 (1) (c). would 
at -once be. attracted. and..would be- a 
bar. ‘against a complaint.. by. a party 
complaining.of its fraudulent. user in 
any later. proċeeding. Such a proposi- 
tion,. in. the. first, “place, is not warrant- 
ed bv. the language of cl. (c) of.S.. 195 
(1)... That clause in clear .. terms. -says 
that in respect. of any. of the offences 
enumerated there, no.. -cognizance can 
be taken of a private. complaint when 
such, offence. is said to have been com- 
mitted by a party to a.proceeding in 
a court in respect of.a document pro- 
duced or tendered in,-evidence in that 
proceeding - except on a complaint by 
such court.... The words -: “such court” 
mean the very-court before which a 
party to-a proceeding in that court has 


produced or tendered in .evidence a 


document in respect of which.. the 
offence is alleged to have .. -been com- 
mitted. .Cl,-(c), in other. words, means 
that: it is that court before. which there 
is a. proceeding. and..a party. to.such a 


proceeding. is.said to have committed 
an offence in respect of.a ‘document 


produced or tendered in evidence. by 
him, on whose complaint the offence 


‘can. be taken cognizance of. The object 


and purpose of S..:195 (1) -(c) is -that 
it is the court before which an offence 
is alleged: to -have .been committed in 
respect of a document. produced in a 
proceeding before it by a party to such 


„proceeding, which should file. or. cause 


to ‘be filed a. ‘complaint and not a pri- 


‘vate ‘Party. 


A ~ Assuming, 7 however, that 


Hoon had produced the receipt, alleged 
to. be.-a. forged document, in the pro- 


ceeding before the High Court, a.com- 
plaint in’ respect of that offence by or 


at the -iristance ‘of the: High Court:could 
‘be: taken «cognizance of by the -Magis- 
trate: But no one moved the High Court 


to:do ‘so ‘in those.’ proceedings and Ho 
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such complaint was ever filed. In the 
second place, if we were to accept Mr. 
Chagla’s proposition, it would have 
far reaching consequences which the 
legislature while enacting clause (c) 
could never have contemplated. If tae 
High Court alone could have filed or 
zaused to be filed a complaint because 
the document was at one time produced 
before it, then no other court where 
it is produced subsequently can file a 
zomplaint even if the forged docunient 
5 produced or tendered in evidence in 
a proceeding before it. If the High 
~ourt, in the case stated above, were 
to consider it inexpedient to file a com- 
dlaint, a party to a proceeding before 
she High Court can go on producing 
ad seriatim that document in several 
subsequent proceedings in several dif- 
ferent courts with complete impunity 
jecause the High Court has in respect 
bf the proceeding before it refrained 
=rom causing a complaint to be filed 
against that party. Surely, such a con- 
sequence could never have been con- 
templated when cl. (e) was enacted. 
The proper construction of that clause. 
-herefore, is that when a party to a 
proceeding before any court produces 
or tenders in evidence a document in 
respect of which an offence, e.g., Sec- 
tion 471 read with S. 467, is alleged to 
Nave been committed, it is that court 
before which the document is produced 
or tendered in evidence which can file 
a complaint regarding such an offenre 
and a magistrate cannot take cogni- 
zance of such an offencé except upon 
a complaint by such court of a court 
subordinate to it. On this construction 
{he contention urged by Mr. Chagla 
must fail. 


"38. In the result, 
fails ‘and is dismissed. 


the appéal 


| Criminal Appeal No. 214 (N) 
2 of 1968 


. KHANNA, J.:— (dissenting) 39. I 
agree so far as criminal appéal 
No. 213 of 1968 is concerned.: I, 
however, express my inability to agree 
‘with the proposed judgment in crimi- 
nal appeal No. 214 of 1968. In my opi- 
nion, both the appeals should be dis- 
missed. 


40. Nirmaljit Singh Hoon ap- 
-pellant ` is a co-liquidator along with 
©. Varma and Frank Goldstein of 
‘Hungerford Investment Trust Limi- 


his trust and in conspiracy 


A LR. 


ted (in voluntary liquidation). On 
January 5, 1966 the appellant fil- 
ed a complaint under sections 120B, 
406 and 420, Indian Penal Code 
in, the| court of Chief Presidency 
Magistrate Calcutta against four per- 
sons. Out of them, the first two accus- 
ed, D. M. Jaffray and C. H. Rodewald, 
were the directors of- Turner Morrison 
& Co. Ltd.. while A. J. Hormasji was 
the secretary of that company. The 
fourth accused was Haridas Mundhra. 
According to the appellant’s allegation 
Hungerford Investment Trust Limited 
was the registered holder of 51 per 
cent of|shares of Turner Morrison & 
Co, Ltd. Haridas Mundhra accused had 
option to purchase those shares for 
Rs. 86,60,000. On May 27, 1965 S. Var- 
ma, one of the liquidators of Hunger- 
ford Investment Trust Limited, was 
Stated to have received 707 ordinary 
snare scrips, the details of which were 
given, of Turner Morrison & Co. Ltd. 
from the directors of Turner Morrison 
& Co. Ltd. According. to the appellant, 
Varma |préferred not to carry those 
share scrips with him and entrusted 
them with blank transfer deeds to Jaf- 
fray accused for safe custody. Varma 
thereafter asked the solicitors of his 
Company, M/s. Sanderson & Morgan, 
to take|delivery cf the share scrips 
from . Jaffray, but Jaffray accused on 
one pretext or the other declined to 
give the shares. Jaffray accused was 
further |stated to have in violation of 
with the 
other accused disposed of 707 shares 
by delivering them illegally to Turner 
Morrison & Co. Ltd. with the object of 
dishonestly converting them to the use 
and benefit of the accused persons and 
also with a view to defeat the appel- 
iant’s right to recover Rs. 86,60,000 


from Haridas Mundhra accused. 


41. The above complaint was 
sent by| the Chief Presidency Magis- 
trate to) the police for investigation 
under sub-sec. (3) of S. 156 of the Code 
of Criminal Procedure. The police- 
registered a case and after investigation 


submitted a report that it was a false 


case. The complainant thereafter filed 
objections against the police report be- 
fore the Chief Presidency Magistrate 
on May!7, 1966. The complaint was 
thereafter sent on June 18, 1966 to a 
Presidency Magistrate for judicial en- 
quiry. In the course of that enquiry 


‘the appellant examined four witnesses, 


i) 


1972 


Sachindra Mohan (PW 1), P. R. Chow- 

dhry (PW 2), Hoon appellant (PW -3) 

and N. K. Majumdar (PW 4). Affidavit 
(Contd. on Col. 2) 
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of Varma; who was in the United King- 
dom, was also filed. Reliance was also 
placed upon receipt dated May 27, 1965 
which reads as follows: 


Document~—2 


Document 
2/1, 
i Ltd. : 
2, ” No. 28 n 695 
3. " n No. 29 ad 
A 1 ” No. 75 ad 


No. 76 


It may be stated that the above receipt 
also contains the following words: 

“Dear Mr. Jaffray, : 

I do not want to carry these with 
me. Hence leaving meantime with you 
personally for deliver.ng to me later.” 
These words, according to a complaint 
filed by Jaffray were inserted subse- 
quently and a criminal case under sec- 
tion 474, Indian Penal Code is pending 
against Hoon appellan- on that account. 
Criminal appeal No. 213 filed by Hoon 
in respect of that prosecution has been 
disposed of separately today. Reliance 
by Hoon was also placed upon the fol- 
lowing indemnity bond: 

“ — Indemnity & Warranty Bond. dated 
27-5-65 


INDEMNITY & WARRANTY 


In consideration of handing over the 
707 shares of Turner Morrison & Co. 
Ltd. with blank transzers to Sanderson 
& Morgan, as per original letter of 
Hopwood, Hilbery & Co., dated the Sth 
December 1964 the Liquidators hereby 
indemnify Turner Morrison & Co, Ltd., 
Calcutta that they will have no objec- 
tion to be enjoined with the old Liqui- 
dators and the Executors of the deceas- 
ed Turners for the claim of approxi- 
mately Rs. 53,00,000,- (Rupees fifty 
three lakhs), which has been paid by 
Turner Morrison & Co. Ltd., Calcutta 
by way of taxes for tne Turner family, 
and furthermore the new Liquidators 
undertake that they will assist Turner 
Morrison & Co. Ltd., Calcutta in every 
way in the recovery of these amounts 
from the Estates of the Turner family 
and the old Liquidaters of Hungerford 
Investment Trust ‘Ltd. . . 

The new Liquidators further. guar- 
antee that they will cause these shares 
to be produced whenever required in 


Received from Turner Morrison & Co. Ltd., Calcutta the following Share 
Certificates covering 707 Ordinary Shares of Turner Morrison & 


Share Zertificate No. 19 for3 ordinary skaras Nos. 1452, 1593 & 1594, 


» Nos, 1601—2295. 


3 » Nos. 1455, 1597 & 1598, 
3 n Nos. 1453, L593 & 1596. 
3 n Nos. 1454, 1599 & 1400. 
Sd/- S. Varma 
(S. Varma) 
Liquidator’ 


Hungerford Investment Trust Ltd.- 
Shares with me. 
Sd]. D. M. Jaffray | Pils 


terms of Suit 600 and without jeopar- 
dising the rights of Mr, Haridas Mun- 
dhra arising out of that decree. ; 
Lastly, the Liquidators indemnify 
the Directors of Turner Morrison & 
Co. Ltd., Calcutta against any claims of 
tax authorities or any Government 
body and others should it arise by vir- 
tue of the delivery of these shares by 
them. a 
Calcutta, 


27th July, -1965 
Sd/- Illegible 
Liquidators, — 
Hungerford Investment 
Trust Ltd.” 
According to the complainant-appellant, 
the above indemnity bond also contains 
the following endorsement of Jaffray: 


“Accepted | 

For & On Behalf of Turner Morrison 
& Co. Ltd. 
Sd/- D. M. Jaffray 

Directors 

27-5-65 ” 
The Presidency Magistrate in his 
report dated January 5, 1966 observed 
that no prima facie case of entrustment 
had been made out. Reference - was 
made to the fact that Varma, who was 
the central figure, had not made any 
statement during the course of en- 
quiry. Varma’s affidavit was held to 
be not admissible, The Chief Presidency 
Magistrate agreed with the Presidency 
Magistrate and dismissed the com- 
plaint. In revision the High Coitrt de- 
clined to interfere with the order of 
the Chief Presidency Magistrate. Refer- 
ence was made by the High Court also 
to the non-examination of Varma. du- 
ring the judicial enquiry.. `> 

42... Mr. Chagla has contended 

in this Court on behalf of the appel- 
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lant: that: there. is prima - facie 
zase ..to -show that 707 shares crips 
were handed over to, Varma .on 
May 27, 1965. and -thereafter were 
entrusted by Varma to Jaffray. The 
refusal of Jaffray 
those shares. to the liquidators `of 
Hungerford Investment Trust Limited 
or their Solicitors; -according ‘to: Mr, 
Chagla, amounts to ¢riminal" breach of 
-rust. The said offence, it is stated, has 
been committed by Jaffray in conspi- 
racy with the other accused. The above 
stand has been controverted by Mr. 
Mukherjee on. behalf of the. State: ot 
"Nest Bengal as well as by Mr. Chat- 
terjee on behalf of Jaffray, Rodewald 
and. Hormasji respondents... ... «.. 
"43, .- After giving the matter my 
consideration, I am of the view that no 
prima facie case for entrustment of the 
share scrips in ‘question to J affray ac- 
cused has been vroved.. | 


. 4A, It is the common . case . of 
the parties that the 707 share scrips in 
question were before -May: 27, 1965 in 
the custody of Turner Morrison & Co. 
Lid. The case of the appellant is. that 
on the morning of May 27, 1965 Varma 
accompanied by. Majumdar (PW 4) met 
caffray and Rodewald and asked for 
the delivery of 707 share scrips. Those 
r07 share scrips were then handed over 
to Varma by Rodewald accused. Var- 
ma thereupon signed typed receipt re- 
produced . above. As Varma, had some 
lunchéon appointment’ he did not want 
to carry the share scrips with him- 
self. Share scrips ‘were thereupon 
left with Jaffray. Jaffray then 
wrote on the recéipt the’ words 
“Shares with me” and put his 
signature underneath. It is further the 
case of the appel.ant that the indemnity 
tond dated May 27, 1965 was-also exe- 
cuted by Varma and Hoon petitioner 
and the. same was.accepted by Jaffray 
accused: Inorder toshow the entrust- 
ment of shares to Jaffray, Mr. Chagla 
tas relied upon the affidavit of Varma. 
Varma, as stated earlier, did not appear 
in the course of the judicial. enquiry 
which was held by the Presidency 
Magistrate. He, however; chose to send 
his affidavit from United Kingdom. 
The courts below declined’ to take that 
affidavit.into consideration and, in my 
opinion,. they were justified in doing 
so: According to Section 510A of the 
Code of Criminal: Procedure, the evi- 
dence of any person whose evidence is 
of a formal character may be-given by 


to. make over . Amendment Act (26 of 1955) 


“object is to accelerate the disposal of 


A. I. R. 


affidavit and may, subject to all. just 
exceptions, be read in evidence in any 
inquiry; trial or other proceeding under 
this Code. This section was inserted 
by the|Code of Criminal Procedure 
and its 


cases. Provision is accordingly made for 


the filing of an’ affidavit of a witness 
“whose evidence is of a`formal charac- 
ter. If, however, the evidence of a per- 
-son'is not of a formal character, 


but 
goes to ithe very root of the matter as 
in the present case, no resort can be 


made to the: provisions of the above 
section.| It would appear from the 
resume |of facts given above that the 


case of the: petitioner is. that the. share 
scrips. in’ question: ‘weré before May 
27, 1965 in the custody of Turner Mor- 
rison &! Co. and were on the morning 
of May |27, 1965 handed over by Rode- 
wald to) Varma when Varma met Jaf- 
fray and Rodewald in the office of 
Turner’! Morrison & Co. It is ‘further 
stated that ‘Varma ` because of a lun- 
cheon appointment ‘left those shares © 
with Jaffray. Varma, in the circumst- 
ances, would have ‘been the most im- 
portant |witness to depose about the 
handing! over of the share scrips to him 
by Rodewald and the entrustment of 
those share scrips immediately there- — 
after to| Jaffray. Varma was not exa- 
mined during the course of enquiry and 
this fact resulted in’ serious infirmity 
in the evidence adduced by the peti- 
tioner. Resort was accordingly. had to 
the filing of the aftidavit of Varma.. As 
the évidence of Varma was not of a 
formal character, his affidavit could 
plainly k not admitted in evidenče. ` 
.. 45. i Reliance. , has:. then been 
placed by. Mr.'Chagla on.the  state- 
ment. of| Majumdar PW: who is alleged 
to have jaccompanied Varma when the 
latter met Jaffray. and Rodewald in 
the office-of Turnez Morrison & Co, on 
the morning of May 27, 1965. The state- 
ment of |Majumdar reads as under: . 
= “L know Mr. Hoon and Mr. Varma, 
and alsoj Mr. Jaffray and also other ac- 
cused persons.. = p a 
On ‘27-5465 I went-.to the office of Mr. 
Turner Morrison w:th Mr. Varma. Var- 
ma wanted delivery of 707 shares from 
accused: Nos.. 1 and:.2.- Accused Nọ. 1 
agreed to deliver them back if an. in- 
demnity | bond was signed. He signed a 
bond. He wanted. also Mr. Hoon’s signa- 
ture on that bond. Document No. 5.-is 
the copy, of. that- bond. Varma: also 
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signed document: 2/1. He: did not: take 
them. He left them with accused No. 1 
to be sent through Sanderson & Mor- 
pan. Accused No. 1 wrote document 2/2. 
Mr: Varma writes document No. 2/3. 
Mr, Hoon also signed the - document 
No. 5 as. we informed him of accused 
No. °1’s- request.” 

The above statement obf Marumdar in 
my opinion, belies the stand taken. by 
the appellant that tke share scrips 
were delivered to Varma and he there- 
after entrusted them to Jaffray. Ac- 
cording to the statement of Majumdar, 
Jaffray. agreed to -deliver the share 
scrips to Varma if an indemnity bond 
was executed. Varma then signed a 
bond. but Jaffray wanzed the signature 
of Hoon also on the bcnd. As Hoon was 
admittedly not present with Varma at 
that time, the condition imposed by 
Jaffray for handing cver of the share 
scrips to Varma was obviously not 
satisfied at that time. Majumdar has 
accordingly deposed tnat Varma’ did 
not take the share scrips and left them 
with Jaffray accused.- It may. be that 
the evidence of Majumdar may. show 
that-Jaffray was guilty of.not honour- 
ing his assurance in so far as he de- 
clined to send share scrips- tọ Sander- 
son & Morgan after the indemnity 
bond had been signed by Hoon, but ‘it 
is ‘difficult to hold on the basis of the 
statement. of Majumdar that the share 
scrips in question were first delivered 
by Jaffray and Rodewald accused to 


Varma and were thereafter entrusted 
by Varma to Jaffray. 
46. So far as P. R. Ghowahes 


(PW 2) is concerned, kis statement does 
not reveal entrustment of ‘share scrips. 
According to this witness, he asked for 
707 share scrips from Jaffray but the 
latter declined to hanc over those share 
scrips to the witness end stated that he 
would send them through the Solicitor. 
The demand of share scrips by the wit- 
ness and the promise of Jaffray to send 
the share scrips to the Solicitor would 
not show that there had been earlier 
entrustment of the share scrips to Jaf- 
fray. On the contrary, the demand 
could have been mad= even’ without 
the “alleged entrustment of the share 
scrips. The same remarks ‘also apply: to 
letter dated May 27, 1965 sent by M/s. 
Sanderson & Morgan to Jaffray.’ In 
that letter a demand was made for 707 
share scrips and it was mentioned that 
indemnity bond had deen executed on 
that account. What is significant, how- 
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ever, is that there was no reference in 
that letter to any entrustment of the 
share scrips. . 


Ai. - Reference has -been made 
by Mr: Chagla to civil litigation in res- 
pect of the share scrips. The said Jiti- 
gation had admittedly nothing to “do 
with the alleged entrustment of share 
scrips in question with which we are 
concerned in the present case. No help 
can consequently be derived from the 
decision in the civil case. 


48, Our attention was also in- 
vited to the statement dated November 
14, 1966 made by Jaffray in his case 
against Hoon and others under 8. 474, 
Indian, Penal Code. It is, however, open 
ta question whether the said statement 
of Jaffray can be utilized in this case 
when that Statement is not a part of 
the record of this case. No process has 
so far been issued to Jaffray and his 
statement has not been recorded in this 
case. Assuming, for the sake of argu- 
ment, that the statement of J affray in 
the other case can be referred to in the 
present case, the statement can be of 
no avail to the appellant because there 
is no indication in the statement of any 
entrustment of the share scrips. 


` 49, The next piece of evidence 
relied upon by Mr. Chagla is receipt 
dated’ May 27, 1965 which has been re- 
produced above. According to this 
document, Varma issued the receipt 
about ‘his having received the 707 share . 
Scrips in question. The-document also 
bears the writing of Jaffray that the 
shares were with him. If shares re- 
mained with Jaffray; the occasion of 
Varma issuing a receipt in respect of 
those shares could not arise. The receipt 
in’ question is of an ambiguous charac- 
ter and, in the absence of any oral evi- 
dence, it is difficult to infer from the 
receipt that the shares in question were 
first received by Varma and thereafter 
were entrusted by Varma to Jaffray. 
The best person to. explain what seems 
to be an inconsistency in the receipt 
between the writing of Varma and the 
endorsement of Jaffray was . Varma 
himself, Varma, as stated above, was 
not examined as a witness. .The other 
person who was present at: that- time 
was Majumdar and the statement of 
Majumdar goes against the stand taken 
by the appellant about the delivery of 
share scrips.to Varma and the entrust- 
ment of those share scrips. nee to 
Jaffray. 
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50. ‘Lastly, reliance ` has been 
placed upon indemnity bond dated May 
27, 1965 which has been reproduced 
above. There is nothing in the inde- 
mnity bond to show that the share 
scrips were handed over to Varma. On 
the contrary, the indemnity bond ac- 
cording to its plain language was exe- 
euted because of the contemplated 
handing over of the share scrips io 
Sanderson & Morgan.. It seems that it 


was because of the non-mention of the | 


handing over of the share scrips to, Var- 
ma in the indemnity bond that there 
was no reference to the said bond in 
the complaint filed by the appellant. 


51. An enquiry or investigation 
is ordered under S. 202 of the Code 
of Criminal Procedure by a magistrate 
on receipt of a complaint’ for the pur- 
pose of ascertainińg the truth or false- 
hood of the complaint. If the magis- 
trate before whom the complaint - is 
made or to whom it has been transferr- 
ed, after considering the statement on 
oath of the complainant and his wit- 
nesses and the result of enquiry or in- 
vestigation under Section 202- is of the 
apinion that there is no sufficient cause 
for proceeding, he may for reasons to 


be recorded briefly, dismiss the com- 


plaint. If, on the contrary, the magis- 
trate taking cognizance of the offence 
is of the opinion that there is sufficient 
cause for proceeding, he should issue 
process against the accused in accord- 
` ence with section 204 of the Code. - It 
raay be that the evidence which is 
required to be adduced by. the com- 
plainant at that stage may not be suffi- 
cient for recording a finding of convic- 
tion. but that fact would not absolve 


the complainant who wants the nagis- 


trate to issue a process against the ac- 
cused person from leading some credi- 
ble evidence as may prima facie show 
the commission of the offence. 


52. In the present case the 
Presidency Magistrate, the Chief Pre- 
sidency Magistrate and the High Court 
took the view that there was no suffi- 
cient cause for proceeding on the com- 
plaint filed by the appellant. I find no 
sufficient ground to interfere 
appeal under Section 136 of the Consti- 
= tution with the said concurrent find- 
ing. No credible matérial has, in my 
opinion. been brought on record by-the 
appellant as may show ‘prima facie 
that- there was entrustment of the 
share scrips in question to the accused.- 
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t 


53. | The appeal consequently 
fails and is dismissed. 
| ORDER 


(in. Criminal Appéal No. 214 of 1968) 
54.; In view ,of the majority 
judgment, the appeal is allowed and 
the High Court’s judgment and order 
is set aside. We direct’ the Chief Presi- 
dency Magistrate to issue the process 

and to’ proceed with the same. - 
| Order accordingly. 


j 
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(V 59 C 519) 
(From: Allahabad) - 
-A.N. RAY, D. G. PALEKAR, M. H. 
BEG AND S. N. DWIVEDI, JJ. . 
~ Madan Gopal Agarwal, Appellant 
v. District Magistrate, Allahabad and 


others, Respondents. | 
Civil Appeal No. 80 of 1972, D/- 


10-10-1972. | 
Index Note: — (A) U. P. (Tempo- 


rary) Accommodation Requisition Act, 


1947 (25 of .1947), S. 3—Scheme and 
setting of S. 3 imply a notice and a 
hearing |to person affected by the pro- 
posed requisitioning order. i 
Brief Note: — It is true that S. 3 
of the Temporary Requisition Act, 1947, 
doés not contain express provision . for 
notice and hearing before making of 
the requisitioning order. Considering 
the object of the provision, however, 
such a provision is to be read there by 
necessary implication. © ` : 


The! right to hold and enjoy. the 
property is'a cherished right; and since 
requisitioning of the same deprives the 
owner of the right to hold and enjoy 
it as he likes, it is difficult to assume 
that the) legislature would have intend- 
ed to deprive the owner or possession 
of this cherished right without notice 
and hearing. l `` (Para 5) 

Considering the fact that before 
passing an order the District Magistrate 
has to take inte consideration certain 
objective facts coupled with the fact 
that he is constituted a plenary autho- 
rity in that there is 'neither an appeal 
nor a revision provided ‘for against 
his order, it seems reasonable to assume 
that the| legislature intended an order 
under S 3 to be made after notice and 
hearing,|so that no unfairness is done 
to anyone. The dimensions of the hear- 
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ing will vary according to the circum- 
stances of each case—che barest mini- 
mum being a fair hearing: AIR 1950 
SC 222, AIR 1952 All. 520; AIR 1955 
SC 41, AIR 1968 SC 244 Dist. AIR 
1970 SC 150, AIR 1972 SC 896: C. As. 
Nos. 1893-1894 of 1967, D/- 21-9-1972 
(S.C.) Rel. on. (Paras 7, 9, 10) 
Cases . Referred: Chronological Paras 
AIR 1972 SC 896=(1972) 1 SCA 

919, Daud Ahmad v. The Dist. | 

Magistrate, Allahabad 12, 13, 14 
(1972) C. As. Nos. 1893-1894 of 

1967, D/- 21-9-1972 (SC), State 

of Punjab v. K. R. Erry and 

Sobhag Rai Mehta 12, 13, 14 
AIR 1970 SC 150=(1£70) 1 SCR 

457, A. K. Kraipak ~v. Union of 

India 12 
AIR 1968 SC 244=(1£68) 1 SCR 
- 401, Collector of Akola v. Ram- 

chandra . ll 
AIR 1955 SC 41=(1955) 1 SCR 

777, The State of Bombay v. 

Bhanji Munji 11 
AIR 1952 All 520=1952 All LJ 

114, Ram Chandra v. The Dist. 

Magistrate of Aligarn 11 
AIR 1950 SC 222=(1950) SCR 

621, Province of Bombay v. 

Kusaldas S. Advani 11 


The following Judgment of the 
Court was delivered by 

DWIVEDI, J.:— The appellant is 
the owner of 32, Balrampur House, 
Mumfordganj, Allahabad. After resid- 
ing therein for some zime, he started 
living in 33 Pan Daribe, Allahabad with 
his mother. His own house he let out 


. On September 9, 1964 to the State Gov- 


ernment for a period of 5 years on a 
monthly rent of Rs. 300/-. The State 


‘Government obtained the lease for the 


purposes of residence or office of the 
Directorate of Geology and Mining, 
U. P. The lease was signed. by Shri 
P. N. Singh, Geologist, on behalf of the 
State Government. In 1967 the appel- 
lant had shifted from zhe house No. 33, 
Pan Dariba to house No. 398/5, Meera- 
pur, Allahabad. In Meerapur he was 
living as a tenant. — 


PA The period of lease with res- 
pect to his own house expired on Sep- 
tember 9, 1969. The District Magistrate. 
Allahabad passed an order. under S. 3 
of the U. P. (Temporary) Accommoda- 
tion Requisition Act, 1947 (hereinafter. 
referred to as the Act). The order was 
made on October 4, 1969. By the order 
the District Magistrete . requisitioned 
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the house to provide accommodation to 
Shri P. N. Singh, Geologist, Directorate 
of Geology and Mining, U. P. The ap- 
pellant was directed to hand over pos- 
session of the house within 24 hours 
after the expiry of 15 days from the 
date of the service of the order on 
him. 

3. The appellant filed a writ 
petition in the Allahabad High Court 
challenging the validity of the order. 
One of the grounds of challenge was 
that the order was made without issu- 
ing any notice to him and without giv- 
ing him a hearing. The petition was 
dismissed summarily by a Division 
Bench of the High Court. The argu- 
ment of want of notice and hearing 
was not accepted by the High Court. 
Feeling aggrieved with’ the decision of 
the High Court, the appellant has filed 
this appeal by special leave. 


4. Counsel for the appellant has 
submitted before us that the requisi- 
tioning order is invalid for want of 
notice and hearing. Counsel for the 
District Magistrate says that we should 
not entertain the argument as it was 
not raised before the High Court. But 
we are satisfied on a reading of the . 
judgment of the High Court that the 
point was raised by the appellant 
before the High Court. Rejecting 
said: 
“Where a person is being deprived of 
his property, it can be said that he 


‘should be given an opportunity before 


the land is acquired; but by requisition 
the property is taken away from his 
use for a temporary period and for 
such requisition such a detailed proce- 
ure 1s not necessary. We are of opi- 
nion that the order of requisition is 
not invalid, nor can S. 3 of the Act be 
said to-be ultra vires simply because 
it does not provide for a show cause 
notice to be served on the owner be- 
fore the order of requisition can be 
passed. 


5. Coming to the argument, 
S. 3 of the Act reads: 


“If in the opinion of the District 
Magistrate it is necessary to requisi- 
tion any accommodation for any public 
purpose, he. may, by order in writing. 
requisition such accommodation: and 
may direct that the possession thereof 
shali be delivered to him within such 
period as may be specified in the order. 
provided that the period so specified 
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shall not be less than 15 days from the 
date of the service of the order; 


Provided also that no build aie 
part of a building exclusively used for 
religious worship shall be requisitioned 
ander this section. 


Provided further that no accom- 
“nodation which is in the actual occupa- 
zion of any person shall be requisitioned 
inless the District Magistrate is fur- 
sher of the opinion that suitable alter- 
native accommodation exists for his 
needs or has been provided to him.” 


The section consists of three parts: the 
main part and the two provisos. Evi- 
dently it does not contain an express 
Srovision for notice and hearing before 
-he making of the requisitioning order. 
3ut it appears to us that such a provi- 
sion is to be read there by necessary 
implication. The object of the provi- 
gion is to requisition an immovable 
property. Requisitioning of the pro- 
perty deprives the owner of the pro- 
perty of the right to hold and enjoy 
the property as he likes. The right to 
hold and enjoy the property is a ch2- 


rished right. It is true that the Act is- 


a temporary measure, but it has re- 
mained on the statute book for 25 
wears. There is acute scarcity of az- 
commodation in the State, and an az- 
commodation once requisitioned is 
ordinarily not expected to be restored 
early to the owner. We find it difficult 
to assume that the legislature would 
have intended to deprive him of his 
cherished right without notice and 
hearing. 


6. The District Magistrate méy 


requisition an accommodation if he 
is of opinion that it is necessary 
to requisition it for any public 


purpose. He is accordingly to make 
up his mind on two matters: (1) there 
exists a public purpose to warrant the 
making of an order of requisition; and 
(2) in view of that public purpose it is 
necessary to requisition a particular ac- 
commodation. On the second: aspect he 
shall have to consider whether the par- 
ticular accommodation is adequate for 
the public purpose for which the requi- 
sitioning order is sought to be made. 
for instance, if a particular accommoda- 
tion is sought to be requisitioned for 
any public office, the District Magis- 
trate has to satisfy himself whether it 
is sufficient for the needs of that public 
office and whether its location and 
structure are suitable for that office. 
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He should also consider whether any 
other equally good or better accom- 


modation may be requisitioned for that 
public office on payment of a lesser 
amount] of compensation than the one 
which | will be payable for the 


particular accommodation proposed to 


` be requisitioned. -These are objective 


factors, and there is no reason why the 
District] Magistrate should not hear the 
owner of the accommodation proposed 
to he requisitioned on these matters. 
The owner may suggest to him equal- 
ly good accommodation for the public 
office for which the Government will 
be required to pay a lesser amount of 
compensation than the one which will 
be payable for his accommodation. 


7. The first proviso to S. 3 pro- 
vides that no building or part ofa 
building “specially used for religious 
worship” shall be requisitioned by the 
District Magistrate. Whether a build- 
ing or part of a building is being ex- 
clusively used for religious worship, ‘is 
a question of fact. In some cases it may 
become!a hotly disputed question, The 
District|Magistrate may be informed by 
his subordinates that the building is 
not being used at all or is being used 
partially for religious worship; the 
owner. on the other hand, may assert 
that the building is being used exclu- 
sively for religious worship. Fairness 
demands that the District Magistrate 
should hear the owner of the accom- 
modation sought to be requisition- 
ed by| him, so that tthe owner 
may be able to satisfy him in any par- 
ticular case that the building is being 
exclusively used for religious worship. 
It seems to us that! the first proviso 
strongly suggests the implication of 
notice and hearing in the main part of 
Section 8. 


8 | The second proviso ` also 
seems to support that inference. It pro- 
vides that no accommodation “which is 
in the actual possession of any per- 
son’ shall be requisitioned unless the 
District | Magistrate is of opinion that 
suitable| alternative accommodation 
exists for his needs or has been pro- 
vided to him. Here the District Magis- 
trate has to consider, two things: (1) 
the accommodation sought to be requi- 
sitioned |is in the actual possession Of 
any person; and (2) a suitable alterna- 
tive accommodation exists for his needs 
and has| been provided to him. If the 
accommodation sought to be requisi- 
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tioned is actually not occupied by any 
person, it is not necessary to consider 
the second matter. But whether the ac- 
commodation proposed to be requisi- 


tioned is in the actua occupation of 


any person or not is a question of fact 
and cannot satisfactorily be determin- 
ed unless the person cleiming to be oc- 
cupying it is given a hearing by the 


{District Magistrate. So in every case 


where the District Magistrate proposes 
to requisition any accommodation, it 
will be just and fair to hear at least 
the owner of the accommodation for 
he may set up aclazm that he is 
actually occupying it. 

9. It is necessary to bear in 
mind that the Act does not provide for 
any appeal or revision from the order 
of the District Magistrate unler 8S. 3. 
The District Magistrate is constituted 
the plenary authority. It seems reason- 
able to think that the legislature in- 
tended that an order under S. 3 should 
be made after notice and hearing, so 
that no unfairness is done to anyone. 


10. The High Court rejected 
the argument of the appellant simply 
on the ground that the order of requi- 
sition deprives the owner of the pro- 
perty of the use thereof for a tempo- 
rary period. It is not easy to follow 


what the High Court meant when it- 


said that it was not n2cessary to fol- 
low “a detailed procedure.’ An elabo- 
rate procedure like the one provided 
for in the Code of Civil Procedure 
should undoubtedly be not followed. 
The dimension of hearing will vary 
according to the circumstances of each 
case. The barest minimum, however, 
is a fair hearing. Notice should be 
given to the person who will be affect- 
ed by the order of requisitioning ask- 
ing him to show why his. accommoda- 
tion should not be requisitioned. He 
should be given reasonable time to file 
his reply to the notice. In some cases 
it may be necessary to give him an 
opportunity of producing his oral and 
documentary evidence. As for instance, 
where he pleads that he needs the ac- 
commodation for his own residence. 
The High Court disposed of the point 
without examining the scheme and set- 
ting of S. 3. In our view the scheme 
and setting of S. 3 imply a notice and 
hearing to the person who will be af- 


fected by the proposed requisitioning © 


order. 
11. Counsel for the District 
Magistrate has submitted that the Dis- 
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trict Magistrate acts in an administra- 


tive capacity under S, 3. According tc 


him it is not necessary to hear the 
affected party in an administrative 
proceeding. He has relied on Province 
of Bombay v. Kusaldas S. Advani, 
(1950) SCR 621 = (AIR 1950 SC 222): 
Ram Chandra v. The Dist. Magistrate 
of Aligarh, AIR 1952 All 520; The State 
of Bombay v. Bhanji Munji, (1955) 1 
SCR 777=(AIR 1955 SC 41) and Col- 
lector of Akola v. Ramchandra, (1968) 
1 SCR 401 = (AIR 1968 SC 244). In 
none of these cases the issue of notice 
and hearing directly arose for consi- 
deration. 


In the first case, certain property was 
requisitioned under S. 3 of the Bom- 
bay Land Requisition Ordinance, 1947, 
by an order of the Government. dated 
February 6, 1948. The order was made 
before the commencement of the Con- 
stitution. It was challenged by a peti- 
tion in the High Court of Bombay. The 
petitioner prayed for the issue of a 
writ of certiorari to quash the order. 
The Bombay High Court issued the 
writ of certiorari, The argument on 
behalf of the Government in this Court 
was that as the Government was act- 
ing in an administrative capacity and 
not in a judicial or quasi-judicial capa- 
city, the writ of certiorari could not be 
issued. This Court held that the act of 
requisitioning was administrative in 
nature and not quasi-judicial. The argu- 
ment that the existence of a public 
purpose required judicial consideration 
was negatived. In the second case, the 
High Court -held that the decision of 
the District Magistrate that there exist- 
ed a public purpose and a particular 
accommodation was needed for that 
purpose was final and could not be 
questioned in a court of law. In the 
third case, an accommodation was 
requisitioned under the Bombay Land 
Requisition Act, 1948. It was held that 
it was for the Government to decide 
whether there existed a public purpose 
to justify the requisitioning of accom- 
modation. In the last case, this Court 


. held that the expression “public pur- 


pose” was wide enough to include a 
temporary as well as a durable pur- 
pose, Section 5 of the Bombay Land 
Requisition Act, 1948 placed no limi- 
tation on the competent authority as 
to what kind of purpose would justif. 
the exercise of power. 


12. Counsel for the appellant 
has relied on A. K. Kraipak v. Union 
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of India, (1970) 1 SCR 457 = (AIR 
1970 SC 150); Daud Ahmad v. The Dist. 
Magistrate, Allahabad, AIR 1972 SC 
896 and State of Punjab v. K. R. Erry 
and Sobhag Rai Mehta, C. As. Nos. 


1893-1894 of 1967, D/- 21-9-1972 (SC). 


In A. K. Kraipak, certain Government 


employees of the State of Jammu & 


Kashmir felt aggrieved with the selec- 
tion of persons for appointment to the 
Indian Forest Service: The selections 
were made solely on the basis of the 
record of officers. Their suitability was 
not decided by oral or written exa- 
mination, nor were they interviewed. 
A. K. Kraipak contended before this 
Court that the selections were bad as 
they were made without following the 
principles of natural justice. The con- 
trary argument was that the principles 
of natural justice would not apply to 
the administrative act of selection of 
officers for appointment to the Indian 
Forest Service. Hegde J. said that “the 


dividing line between an administra-. 


tive power and a quasi-judicial power 
is quite thin and is being gradually 
obliterated.” At pages 465 and 466 of 
the report, the learned Judge added: 
“With the increase of the power of the 
administrative . bodies it has become 
necessary to provide guidelines for the 
just exercise of their power. To prevent 
the abuse of that power and to see that 
it does not become a new despotism, 
courts are gradually evolving the prin- 
ciples to be observed while exercising 
such powers, In matters like these, 
public good is not advanced by a rigid 
. adherance to precedents. New problems 
call for new solutions.” Assuming that 
the committee making selection of offi- 
cers for appointment to the Indian 
Forest Service was exercising adminis- 
trative power, the learned Judge said: 
“The aim of the rules.of natural jus- 
tice is to secure justice or to put: it 
negatively to prevent miscarriage of 
justice. These rules can operate only 
in areas not covered by any law valid- 
ly made. In other words, they do not 
supplant the law of the land but sup- 
plement it...... If the purpose’ of the 
rules of natural justice is to prevent 


miscarriage, one fails to see why those . 


rules should be made-inapplicable to 
administrative enquiries. Often times it 


is not easy to draw the line that. de--. 


marcates administrative enquiries from 
judicial enquiries.. Enquiries which 
were considered administrative at one 
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time are now being considered as quasi- 
judicial in character. Arriving at a just 
decision is the aim ‘of both quasi-judi- 
cial enquiries as well as administrative 
enquiries, An unjust decision in an ad- 
ministrative enquiry may have more 


far reaching effectithan a decision in 


a quasi-judicial enquiry.” 


13. In K. 'R. Erry, (C. As. 
Nos. 1893-1894 of. 1967,- D/- 21-9-1972 
(SC) this Court. held that the pen- 
sionary right of a superannuated Gov- 
ernment servant is ‘property’ and that 
his pension cannot be reduced without 
giving him a hearing even though the 
relevant service rules do not expressly 
provide for a hearing. Daud Ahmad 
(AIR 1972 SC 896) is a direct authority 
for the point before us. - There the 
Court, was concerned with’ an order 
under S. 3 of the,Act. Daud Ahmad 
was .occupying a certain accommoda- 
tion of| which he was the owner. The 
accommodation was: requisitioned by 
the District Magistrate without notice 
and hearing. This Court quashed the 
order of requisition’ for want of notice 
and hearing. One of us (A. N. Ray J.) 
said: “The principle of natural justice 
has been applicablei to administrative 
enquiries or quasi-judicial enquiries. It 
is the nature of the power and circums- 


‘tances land conditions under which it 


Is exercised that will occasion the in- 
vocation of the principle of natural 
justice.| Deprivation of property affects 
rights of a person. If under the Requi- 
sition Act the petitioner was’ to be de- 
prived jaf the occupation of the pre- 
mises the District Magistrate had to 
hold an enquiry in'order to arrive at 
an opinion that there existed alterna- 
tive accommodation’ for the petitioner 
or the |District Magistrate was to pro- 
vide alternative accommodation.” 


14, Counsel : for the District 
Magistnate has submitted that . Daud 
Ahmad (ATR 1972 ‘SC 896) is distin- 
guishable from the: present case, for 
there the Court was concerned with 
interpreting the second proviso to Sec- 
tion 3. Daud Ahmad; (AIR 1972 SC 896) 
and K.|R. Erry (C. As. Nos. 1893-1894 
of 1967| D/- 21-9-1972 (SC) ) hold that 
in an enactment which deprives a per- 


son of,his property, there is necessari- 


ly implied the pre-requisite of hearing. 
These eases.support our construction 
that notice and hearing to the affected 


party is necessarily implied in S: 3. it 


‘is not disputed on behalf of the Dis- 


iy 
fe 
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trict Magistrate that the requisitioning 
order was made by him without giving 
notice and hearing to the appellant. So 
we hold that his order is illegal. — 


15. The appeal is allowed with 
costs. The order of the District Magis- 
trate dated October 4, 1969 requisi- 
tioning the accommodation is quashed. 


Appeal allowed. 
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Index Note:—(A) Penal Code (1860), 
S. 362 — Abduction —- Where a per- 
son induced a minor gizl by threatening 
her with a pistol to go with him to 
certain place and there he committed 
rape on her, his act amounted to abdu- 
ction within S. 362. Criminal Appeal 
No. 633/1968, D/- 28-11-1968 (Punjab 
and Haryana), 
Bom. 282, Distinguished. (Para 7) 


Inlex Note:—(B) Penal Code (1860), 
S. 376 — Rape — Absence of marks 
of violence on private. parts or else- 


where on the person 5f prosecutrix — 
Effect. 


Brief Note: — (B) Absence of 
marks of violence on private parts or 
elsewhere on the person of the pro- 
secutrix merely suggests want of vio- 
lent resistance on. the part of the pro- 
secutrix which is wholly inconsequen- 
tial when the prosecutrix is under. 16 
years of age. _ (Para 8) 
Index Note:—(C) — Penal Code 
(1860), S. 376 — Rape — Evidence of 
prosecutrix —  Corroboration of — 
Necessity. (X-Ref: — Evidence Act 
(1872), Section 133). - 


Brief Note:—(C) A prosecutrix can- 
not be considered as an accomplice and, 
therefore, her testimony cannot be 
equated with that of an accomplice in 
an offence. As a rule of prudence, how- 
ever, court normally looks for some 
corroboration of her festimony so as to 
satisfy its conscience that she is tell- 
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ing the truth and that the person ac- 
cused of rape on her has not been fal- 
sely implicated. Case law discussed. 

l (Para 10) 
Cases Referred: Chronological Paras 
(1971) 3 SCC 927, Janardan Tewari 

v. State of Bihar 12 
AIR 1961 Bom 282=(1961) 2 Cri 

LJ- 578, State v. Gopichand 
AJR 1958 SC 143=1958 Cri LJ 

273; Sidheswar Ganguly v. State 

of West Bengal 11 
AIR 1952 SC 54=1952 SCR 377= 

1952 Cri LJ 547, Rameshwar v. 


State. of Rajasthan 0, 11 
(1916) 2 KB 658=86 LJKB 28, 

King v. Baskerville 10 

M/s. Bal Raj Trikha, N. S. Das 


Behl and Sat Pal Arora,. Advocates, for 


Appellant; M/s. Harbans Singh and 
R. N. Sachthey, Advocates, for Res- 
pondens. 


The following Judgment of the 
Court was delivered by 


DUA, J.— This is an appeal by 
special leave under Art. 136 of the 
Constitution. The appellant Gurcharan 
Singh, his servant Shri Sanjha Ram, 
Dalip Singh, his wife Smt. Surjit Kaur 
and Smt. Phullan, wife of one Chaman 
Lal were tried by the Sessions Judge, 
Karnal on charges under Ss. 366, 368 
and 376, Indian Penal Code. Gurcharan 
Singh, appellant, with whom alone we 
are concerned in this appeal was char- 
ged with commission of offences under 
Ss. 366 and 376, I.P.C. The trial court 
acquitted Phullan and Surjit Kaur but 
convicted Gurcharan Singh, appellant, 
under Ss. 366 and 376, I.P.C. sentenc- 


ing him under the former section to 


R. I. for three years and under the 


latter section to rigorous imprison- 
ment for four years and fine of 
Rupees 200, with further rigorous 


imprisonment for six months in the 
event of default in payment of fine. 
The substantive sentences were to run 
concurrently. Sanjha Ram was con- 
victed under S. 376, I.P.C. and senten- 
ced to rigorous imprisonment for four 
years and a fine of Rs. 200, with fur- 
ther rigorous imprisonment for six 
months in case of default in payment 
of fine. He was also convicted under 
S. 368, I.P.C. and sentenced to rigorous 
imprisonment for two years. The sub- 
stantive sentences were to run con- 
currently. Dalip Singh was convicted 
under S. 366, I.P.C. and sentenced to 
rigorous imprisonment for three years 
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and fine of Rs. 200 with further rigo- 
rous imprisonment for six months in 
the event of default. 


at, D On appeal a learned single 
Judge of the Punjab and Har- 
yana High Court upheld these convic- 
tions and sentences, 


— 3. - The prosecution ‘story, as 
ahad by both the learned Sessions 


Judge and the High Court, is that Smt. 


Paramajit Kaur (prosecutrix), a young 
Zirl undėr. 16- years of age, whose 
father Avtar Singh, had served in the 
Army from 1947 to 1967 and was, ac- 
cording to the High Court, a man of 
meagre means, went out in the even- 
ing of November 26, 1967 to’ ease her- 
self. When she was returning home 
Surjit Kaur and Phullan met her and 
induced her to visit Dalip Singh’s house 
so that she may be given nice clothes. 
On reaching Dalip Singh’s house she 
was handed over to him. By ‘then it 
nad grown dark. Dalip Singh threa- 
sened her with a knife and asked her 
to accompany him. He took her to the 
appellant’s baithak (sitting room) close- 
by and after handing her over to the 
appellant, Dalip Singh went away. The 
appellant threatened Paramjit Kaur 
with a pistol and took her to his fields 
outside the village and in the room 
where his tube-well machine was in- 
stalled he committed rape on her twice. 
After a couple of hours Sanjha Ram 
arrived there. The appellant then went 
away leaving Parmjit Kaur in Sanjha 
Ram’s custody. During the appellant’s 
absence Sanjha Ram also committed 
rape on her. After sometime the ap- 
pellant returned with a bedding and 
food for Paramjit Kaur. But she de- 
clined to eat anything. The whole night 
she was kept in that room where the 
‘appellant and Sanjha Ram both com- 
mitted rape on her. On the following 
morning the appellant left her in the 
custody of Sanjha Ram’ with a direc- 
tion that some customer should be 
found for her. Sanjha Ram used to 
take Paramjit Kaur to the sugarcane 
field during day time and. bring her 
back to the room during the night. 


Sanjha Ram raped her even in the 
sugarcane field. - 
4.. - In ‘the - meantime; when 


Paramiit Kaur did not return home on 
November 26, 1967, her uncle Shingara 
Singh, her- father Avtar Singh and 
some others began searching for her in 
their village and also in the other near- 
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by villages. Having failed in their 
search, first information report was 
lodged | on the morning of November 
29, 1967 by Shingara Singh, younger 
brother! of Avtar Singh, with the police 
station 'Ladwa, about two miles away 
from village Nawarsi, where Paramijit 
Kaur. resided with her parents. The 
offence} mentioned in the F.I. R. was 
under Sections 363/366, I.P.C. Suspi- 
cion was cast in the F.I.R. on Dalip 
Singh, his son Trilok Singh, his wife 
Surjit Kaur, Gurcharan Singh, appel- 
lant and his wife: ‘because Paramjit 
Kaur used to go to'their house which 
was located in the neighbourhood. The 
same day viz: November 29, Anokh 
Singh (P.W. 6) felt the presence of 
some persons in Gurcharan Singh, ap- 
pellant’s sugarcane field which is hear 
to his own sugarcanė field and convey- 
ed this information to Col. Harnam 
Singh, (P.W. 4). Thereupon Col. Har- 
nam Singh, along with Jagjit Singh, 
Gian Singh, Rachpal Singh Chima, 
Rachhpal Singh Nagra, Gian Chand, 
Kishan; Singh and Anokh Singh, 
the informant, went to the sugar- 
cane field of Gurcharan Singh, 
where they saw Parmjit Kaur and 
Sanjha |Ram. The latter tried to es- 
cape but was secured. Paramjit Kaur 
narrated the whole story of what had 
happened since the evening of Novem- 
ber: 26, 11967. Paramjit Kaur and San- 
iha Ram were then taken to the police 
station Ladwa. On the way they met 
S. I. Balwant Singh, who was coming 
to village Nawarsi: for investigation 
pursuant to the information lodged by 
Shingara Singh, uncle of the prosecu- 
trix. The Sub- Inspector, on meeting 
this party,. recorded: the statement of 
the prosecutrix and jof the other wit- 
nesses ‘accompanying her. Paramijit 
Kaur was got examined by lady doc- 
tor K. | Kaushalya, ı -Medical Officer, 
Civil Hospital, Karnal at about 7 p.m. 
who found a tear on,the posterior mar- 
gin of her hymen which bled on exa- 
mination. In the lady doctor’s opinion 
rape had been committed on her about 
three or four days prior to the exami- 
nation, In the doctor’s opinion the 


-healing SO of the hymen was go- 


ing on. She also examined her for 

age.. X-ray examination for 
determining the age of the prosecutrix 
was also taken by Dr. L. R. Sardana, 
Radiologist in the same hospital. Ac- 
cording ito both Dr. Sardana and Dr. 
Kaushalya the age of the prosecutrix 


| j 
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could be. between 15 and 16 years. She 
was clearly under 16 Fears. 


5. The proseculrix appeared as 
P.W. 3 and narrated the whole story 
in a straightforward manner. She had 
off and on been going to the house’ of 
Gurcharan Singh, appellant, during the 
last four or five years and also borrow- 
ing odd articles from the appellant's 
wife; The appellant’s wife also used to 
pay visits to Paramjit Kaur’s house. On 
the evening of November 26 Paramyjit 
Kaur who, like all ycung girls, was 
fond of nice clothes, was induced by 
Surjit Kaur, wife of Dalip Singh to go 
with her to see new clothes. Surjit 
Kaur wanted to sell those clothes. Thus 
induced the prosecutrix was taken to 
Dalip Singh and handed over to him. 
The prosecutrix had, however, never 
been to the house of Sanjha Ram. In 
her cross-examination an attempt was 
made on behalf of the accused to 
elicit from her if there was any 
‘animosity or litigation between Dalip 
Singh on the one side and Shingara 
Singh and Anokh Sirgh on the other 
but Paramjit Kaur expressed her ig- 
norance about it. She also denied the 
suggestion that she had gone out on 
November 26 of her own accord and 
had herself returned kome on the 28th. 
She was cross-examined at great length 
but her credibility remained unshaken. 
Lady doctor K. Kausnalya’s statement 
recorded in the committing magis- 
trate’s court was brouzht on the record 
of the Sessions Court where she was 
also further examined and cross-exa- 
mined. Nothing was elicited to discre- 
dit. her evidence. Harnam Singh (P.W. 
4) who is a Sarpanch and a retired 
- Lt. Colonel from the Army has deposed 
about the circumstances, in which at 
about 11.30 a.m. on November 29, 1967, 
he and others, when considering their 
future course of action and plan for 
making further search for Paramjit 
Kaur, learnt from Arokh Singh about 
the presence of someone in the sugar- 
cane field of Gurcharan Singh and on 
going there found Peramjit Kaur and 
Sanjha Ram. The main challenge on 
behalf of the appellant has been that 
this Harnam Singh has enmity with 
the appellant and that he has been in- 
strumental in falsely implicating the 
appellant in this case. 


6. ©- As already observed, the two 
sous below have accepted the pro- 
secution version and convicted the ap- 
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pellant for both offences viz: under 
Ss. 366 and 376, I.P.C. 


7. In this Court the first ob- 
jection raised on behalf of the appel- 
lant against his prosecution and con- 
viction under S. 366, I.P.C. is that 
kidnapping and abduction of the pro- 
secutrix was complete as soon as she 
was induced by the two ladies to ac- 
company them. In support of this sub- 
mission reliance has been placed on a 
decision of the Bombay High Court 
reported as State v. Gopichand, AIR 
1961 Bom 282. This decision is wholly 
unhelpful to the appellant. According 
to this decision, when a minor girl was 
kidnapped by A from the lawful cus- 
tody of her husband, her subsequent 
taking away by B, who was no party 
to the original kidnapping, from the 
unlawful custody of A, for illicit in- 
tercourse, does not amount to kidnapp- 
ing and B is not guilty under 5. 366. 
Plainly the ratio of this decision has 
no application to the case in hand. 
There is no question of any kidnapp 
ing from the lawful custody in the pre- 
sent case, the real gravamen of the 
offence here being that Gurcharan 
Singh, appellant, induced the prosecu- 
trix by threatening her with a pistol 
to go with him to the room in his 
fields where his tube-well was fixed 
and there he committed rape on her. 
Section 362, I.P.C., which defines ab- 
duction lays down that whoever by 
force compels or by any deceitful means 
induces any person to go from any 
Place is said to abduct that person. 
The appellant’s case clearly falls within 
this definition. Kidnapping from law- 
ful guardianship which offence was the 
subject matter of discussion in Gopi- 
chand’s case, AIR 1961 Bom 282 
(supra) is defined in S. 361, I-P.C. and 
according to that definition undoubted- 
ly taking or enticing any minor out of 
the keeping of the lawful guardian of 
such minor completes the offence. That 


Haryana 


is not the case before us. The first 
challenge, therefore, fails. 
8. ‘The counsel has then con- 


tended that there was no question of 
the commission of rape in this case and 
for that purpose he has tried to seek 
support from the medical evidence. We 


consider it unnecessary to deal at 
length with this argument, which, 
in face of the medical evidence 


and tne statement of the prosecu- 
trix, does not seem to possess any 
merit. The suggestion that | there 
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being no marks of violence cn 
the private parts or elsewhere on the 


person of the prosecutrix, there could 
be no offence of rape on her, is whol- 
ly misconceived. Rape has beén defin- 
ed in S. 375, I.P.C., according to which 
E man is said to commit “rape”, -who, 
except in the cases therein excepted, 
has sexual intercourse with a woman 
under circumstances falling under any 
ef the five descriptions stated therein. 
We need not deal with all the descrip- 
tions. Suffice it to point out that where 
= person on whom rape is’ committed 
is under 16 years of agè, even consent 
is, immaterial (vide: fifthly of S. 375) 
end penetration is sufficient to consti- 
tute the sexual intercourse necessary 
to the offence of rape (vide: explana- 
tion to S. 375). No attempt has been 


made on behalf of thé appellant to 


take his case out of these provisions. 
No other argument was addressed on 
the basis of the medical evidence for 
contending that there was no penetra- 
tion except, as already noted, that 
there were no marks of violence on the 
person of the prosecutrix. That is clear- 
ly immaterial because that would 
merely suggest want of violent resis- 
tance on the part of the prosecutrix, 
which is wholly inconsequential when 
the prosecutrix is under 16 years of 
Ege. Absence of violent or stiff resis- 
tance in the present case may as well 
suggest, helpless surrender to the in- 
evitable due to sheer timidity. In any 
event her consent would not take the 
case out of the definition of rape. So 
far as the age of the prosecutrix is 
concerned, it is noteworthy that in the 
High Court her age was not question- 
ed at least by the counsel appearing 
for Dalip Singh as expressly noticed in 
the impugned judgment. Even on be- 
half of Gurcharan Singh, appellant, we 
do net find any challenge to the age 
of the prosecutrix in the High Court. 
In any event the High Court considered 
the evidence on the point and believ- 
ing the testimony of Tilak Raj (P.W. 8). 
who is the head master of the school 
in which the prosecutrix had been 
studying and the evidence of the 
mother of the prosecutrix, came to the 
conclusion that her date of birth was 
April 10, 1952 and, therefore, she was 
less- than 16 years of age-on the date 
cf the occurrence. This conclusion is 
unquestionable, moa 


9, - Indeed, before us the conclu- 
‘sion of the High Court on the age of 
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the prosecutrix was not assailed, 


10.! The point most seriously 
canvassed in this Court on behalf of 
the appellant was that the solitary 
statement of the prosecutrix without 
corroboration in material particulars 
is not enough to sustain the conviction 
of the appellant. The learned counsel 
appearing for Gurcharan Singh von- 
tended that Dalip Singh and Sanjha 
Ram may have been rightly convicted. 
But so far as the appellant is concern- 
ed the evidence against him is neither 
reliable nor sufficient for bringing 
home to him the offences of abduction 
and rape beyond reasonable doubt. The 
basic question which, therefore, arises 
is as to; how far the testimony of the 
prosecutrix before us can form the 
basis of: the appellant’s conviction. It 
is well settled that the prosecutrix can- 
not be considered as an accomplice and, 
therefore, her testimony cannot be 
equated: with that. of an accomplice in 
an offence. As a rule, of prudence, how- 
ever, court normally looks for some 
corroboration of her testimony so as to 
Satisfy its conscience that she is tell- 
ing the truth and that the person ac- 
cused of rape on her has not been fal- 
sely implicated. The matter is not res 
integra and this Court has, on more 
occasions than one, considered and en- 
unciated the legal position. In Ramesh- 
war v. State of Rajasthan, 1952 SCR 
377=(AIR 1952 SC 54), this Court ob- 
served: | 


“Now a woman who has been 
raped is not an accomplice. If she was 
ravished she is the victim of an outrage. 
If she consented there is no offence 
unless she is a married woman, in 
which case: questions of adultery may 
arise. But adultery presupposes con- 
sent and so is not on the same footing 
as rape.: In the.case of a girl who is 
below the age of consent, her consent 
will not matter so far as the offence 
of rape'is concerned, but if she con- 
sented her testimony will naturally. be 
as suspect as that of an accomplice. So 


also in the case of unnatural offences. 


But in all these cases a large volume 


of case law has grown up which treats. 


the evidence of the complainant .some- 
what along the same lines as accom- 
plice evidence though often for widely 
different reasons and the position now 
reached iis that the rule about corrobo- 
ration has hardened. into one of law. 
But it is important to understand ex- 
actly what the rule is and what the 
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expression ‘hardened 
law’ means.” 


After referring to the 


into a rule of 


well-known 


‘English decision in King v. Baskerville, 


(1916) 2 KB 658 from which the ob- 
servations of Lord Heading, the Lord 
Chief Justice of England, were quoted 
with approval, the law in India was 
stated to be exactly the same so far as 
the accomplices are concerned and it 
was observed that ir case of sexual 
offences it could not be any higher. The 
view taken by the Eigh Court in that 
case that as a matter of law no con- 
viction without corrcboration was pos- 
sible was disapproved. The true rule, 


after consideration af decided. cases is 


stated thus: . 


“In my opinion, the true rule is 
‘that in every case of this type the rule 
about the advisability of corroboration 
should be present to the mind of the 


Fudge. In a jury case he must tell the 


jury of it and in a non-jury case he 
must. show that it is present to his 
mind by indicating that in his judg- 
ment. But he should also point out 
that corroboration can be dispensed 
with if, in the particular: circumstances 


of the case before him, either the jury, ` 


or, when there is no jury, he himself, 
is satisfied that it is safe to do so. The 
rule, which according to the cases has 
hardened into one cf law, isnot that 
corroboration is essential before there 
can be a conviction but that the neces- 
sity of corroboration, as a matter of 
prudence, except where the circumst- 
ances make it safe to dispense with it, 
must be present ta the mind of the 
judge, and in jury cases, . must find 
place in the charge, before a convic- 
tion without corroboration can be sus- 
tained, The tender years of the child, 
coupled with other circumstances ap- 
pearing in the case, such, for example 
as its demeanour, unlikelihood of tutor- 
ing and so forth, may render corrobora- 
tion unnecessary buz that is a question 
of fact in every case. The only rule of 
law is that this rule of prudence must 


-be present to the mind of the judge or 


the jury as the case may be and be 
understood and appreciated by him or 
them. There is no rule of practice that 
there must, in every case, be corrobo- 


ratinn hafara `a nnnszricetian ean ha al 
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considered safe to dispense 
this Court added: 

"It would be impossible, indeed it 
would be dangerous to formulate the 
kind of evidence which should, or 
would, be regarded as corroboration. Its 
nature and extent must necessarily 
vary with circumstances of each case 
and also according to the particular 
circumstances of the offence charged.” 


11.. In Sidheswar Ganguly v. 
State of West Bengal, AIR 1958. SC 
143 the decision in Rameshwar’s case, 
1952 SCR 377 =.(AIR 1952 SC 54) 
(supra) was approved and it was added 
that the nature of the corroborative 
evidence should be such as to lend as- 
surance that the evidence of the pro- 
secutrix can be safely acted upon. 


S. C. 2665 
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12. In Janardan Tewari v. State 
of Bihar, (1971) 3 SCC 927 it was ob- 
served: y 


“We are satisfied that this girl was 
raped and we have only to find out 
who the culprits were. In this connec- 
tion, the law is that the evidence of 
the prosecutrix must be corroborated 
in some measure to connect the ac- 
cused. Enough corroboration is availa- 
ble in this case from the evidence of 
Bir Kumar -who gave the information 
to his grandmother immediately after 
the incident and also deposed on oath 
in Court. Bir Kumar Singh is a young 
boy aged 12 years and, therefore, we 
have to be cautious about accepting his 
testimony. We have read his evidence. 
Bir Kumar Singh was closely question- 
ed to find out whether he understood 


-nature of evidence and whether he was 


capable of giving answers to the ques- 


ions put to him. The Sessions Judge 


was satisfied that Bir Kumar 
competent witness and his 
struck us as being true.” 


was a 
statement 


13. In the’ present case Param- 
jit Kaur stated to Harnam Singh (P. W. 
4) as soon as he and his companions 
found her in the appellant’s sugarcane 
field as to how she had been abducted 
and how the appellant and Sanjha 
Ram had committed rape on her. She 
wept when she narrated the story. The 
recovery of the prosecutrix and San- 
iha Ram from the appellants sugar- 


anna FfialA har nnamnlaint ta Harnam 


2366 S. C. [Prs. 13-15] Gurcharan Singh v. State of Haryana 


in our opinion, fully corroborate the 
testimony of the prosecutrix which 
even without corroboration seems to 
us to be impressive enough to rendez 


it safe for sustaining the appellant’s. 


conviction. Nothing at all has been elici- 
ted from her lengthy cross-examina- 
tion by more than one defence counsel 
sc as to shake her credibility, Her 
Statement suggesting slight exaggera- 
tion with respect to threats shown to 
her by Dalip Singh and by the appel- 
lant does not affect the truth of her 
testimony on the real material point. 
A common village girl of less than 16 
years that she is, due allowance must 
be made for the statement elicited 


from her in court during cross-exami-. 


nation by counsel for the defence. Her 
recovery virtually from the custody oz 
Saniha Ram has been proved not only 
by. Harnam Singh (P.W. 4) but also by 
Pyara Singh (P.W. 5) and Anokh Singh 
(F.W. 6) and we do not find any cogent 
ground for doubting this part of the 
prosecution case. 


14. The appellant in his defence 
pleaded alibi. He raised- this plea ir 
his statement under S. 342, Cr. P. C. 
in the trial court. In the commitment 
ccurt we do not find this plea in his 
statement under S. 342, Cr. P. C. 
were he stated that he would 
make a detailed statement in the 
court of Session. He produced 
D. W. 3, Shankar Dass, his cou- 
sin brother (the appellants mother’s 
brother’s son). According to this evi- 
dence marriage of Smt. Iswari Devi, 
sister of Sankar Dass was solemnised 
at Rohtak on November 24, 1967. Gur- 
charan Singh, according to this witness 
went to Rohtak on November 23. The 
marriage party arrived at Rohtak on 
24th and departed on the evening of 
20th. The appellant is said to have 
stayed on there for the night of the 
25th. On the 26th the appellant’s son 
who is stated to be mentally deranged 
was to be examined by Dr. Vidya 
Segar in the Medical College Hospital, 
Rohtak and the appellant is stated to 
have returned to Rohtak on November 
27 without his son being examined by 
Dr. Vidya Sagar who happened to be 
on leave. The appellant’s son was, how- 
ever, shown to the doctor by Shankar 
Déss on November 29, 1967. According 
to the trial court the appellant could 
easily have reached his village on the 
evening of November 26,—a view with 
which we entirely agree. The High 


Court also did not accept the plea of 
alibi and, in our opinion, rightly, The 
appellant also pleaded that he was in- 


capable of having sexual intercourse. 


but this :plea was belied by his medi- 
cal examination. Nzither the trial court 
nor the High Court accepted the plea. 
It is also interesting to note shat the 
appellant has not been consistent in 
giving his age on different occasions. 
In his application dated August 27, 
1963 to the police station, Ladwa, com- 
plaining ‘against Harnam Singh and 
others that he apprehended danger at 
their hands, he gave out his age to be 
between '30 and 32 years. According to 
this assertion in 1967 he would be 
about 36‘vears of age. In his certificate 
of medical examination, Ex. PG, dated 
12th December, 1957 his age is stated 
to be 45 'years. In his statement under 
S, 342 he gave his age as 50 years. In 
the trial icourt he stated under S. 342, 
Cr. P. C! that he was unable to per- 
form sexual intercourse but this plea, 
as already observed, cannot be ac- 
cepted in face of the result of 
his medical examination. A faint- 
hearted ‘suggestion was threwn by 
the appellant’s counsel that it is 
impossible for a medical man to state 
whether a man is capable of sexual 
intercourse. But this argument was 
not seriously pursued, and in our opi- 
nion rightly. 


— 


15; | On a consideration of the 
arguments addressed we have no doubt 
that the|: appellant has been rightly 
convicted! for both the offences. So far 
as the question of sentence is concern- 
ed it has‘to be borne in mind that the 


appellant;'is a Lumbardar of his vil- 


lage and has also officiated as Sar- 
panch for some time. Keeping in view 
the responsible positions held by the 
appellant, in our view, the sentence 
imposed is by no means unduly harsh. 
The appeal accordingly fails and is 
dismissed! The appellant should sur- 
render to:his bail bond to serve out the 


sentence. 


Appeal dismissed. 
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Index Note: — (A) Christian Mar- 
riage Act (1872), S. 19 — The section 
is not applicable to the marriage solem- 
nised by a Minister of the Roman 
Catholic Church. (Para 8) 

Brief Note: — (A) Where the mar- 
riage of a girl above 18 years but below 
21 and belonging to Roman Catholic 
Church is solemnisec by a Minister be- 
longing to the Roman Catholic Church, 
the marriage does nat become null and 
void on ground that the consent of the 
girl’s parents is not taken. Section 19 
does not apply in such a case where 
the marriage is solermnized by a person 
` in category 1 of S. 5. The section ap- 
lies only when the marriages are solem- 
nized by Ministers of Religion licens- 
ed under the Act. (1896) ILR 19 Mad. 
273, Approved; (1963) 73 Cal. W.N. 
1001, Affirmed. (Para 8) 

There is also no provision in the 
Canon law (personal law of Roman 
- Catholics) which cortains a prohibition 
against the marriage of a minor (a man 
above 16 years and a girl above 14 
years) in the absence of the consent of 
his or her parents. 

(Para 9) 


Index Note: — (B) Divorce Act 
(1869), S. 19—Once dispensation has 
been obtained from the appropriate au- 
thorities of the Roman Catholic Church 
a marriage between the parties who 
are within the prohibited degrees of 
consanguinity is not null and void and 
no decree for nullity can be granted 
under S. 19. l (Para 12) 

Brief Note: — (B) Since the prohi- 
bited degrees are not indicated in the 
Divorce Act resort must be had to the 
personal law of the parties to the mar- 
riage for discovering whether at the 
time of marriage they were within 
the prohibited degree of consangui- 
nity. The prohibition in the mat- 
ter of marriage between. the par- 
ties on the ground of consangui- 
nity is itself created by the Canon Law 
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so far as the Roman Catholics are coh- 
If the parties are related by 
consanguinity in the second degree that 


_ per se is an impediment to marriage 


but under the Canon Law itself it is 
dispensable and can be removed: by dis- 
pensation, After dispensation it cannot 
be said that under the Canon Law any 
impediment or prohibition exists. The 
parties will, therefore, not be within 
the prohibited degree of consanguinity. 
Ground No. 2 in S. 19 will, in these 
circumstances, not be applicable. (1886) 
ILR 12 Cal. 706 (FB) anc (1905) ILR 
32 Cal. 187 and AIR 1920 Bom 105, 


Approved. (1969) 73 Cal. W.N. 1001 
Affirmed. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1930 Bom 105=(1930) ILR 
54 Bom 288, Peter Philip Sal- 
danha v. Anne Grace Saldanha 10 
(1905) ILR 32 Cal 187=1 Cal LT 
55, H. A. Lucas v. Theodoras 


Lucas 10, 12 
(1896) ILR 19 Mad 273=1 Weir 

814, Rev. Father Caussevel v. 

Rev Saurez 8 
(1886) ILR 12 Cal 706 (FB), V. H. 

Lopez v. R. J. Lopez 10, 12 


M/s. Vidya Dhar Tilak and K. 
Rajendra Chowdhry, Advocates, for 
Appellant; Respondent in person. 


The following Judgment of the 
Court was delivered by 


GROVER, J.:— This is an appeal 
by special leave from a judgment of 
the Calcutta High Court arising out of 
a matrimonial suit No. 17 of 1966 filed 
by the appellant against the respon- 
dent for a decree declaring that the 
marriage between the parties was null 
and void and asking for custody and 
care of the children, alimony pendente 
lite, permanent maintenance and other 
reliefs. 


2; The facts may first be stated. 
The appellant and the respondent are 
close relations; their mothers being 
real sisters. It appears that prior to 
January 30, 1960 they had sexual rela- 
tions as a result of which the appellant 
became enciente (pregnant). The res- 
pondent who was originally a Hindu 
had got converted to Christianity and 
professed the Roman Catholic faith. 
The appellant who was also a Hindu 
got converted to that faith and was 
baptised on January 29, 1950. On Janu- 
ary 30, 1960 one Father Antoine sole- 
mnised the marriage of the parties at 


' “the Church of St. 
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Ignatius, Calcutta. 
On May 10, 1960 the first child, a 
daughter, was born to the appellant. 
She gave birth to a second child, ‘also 
a daughter, in October 1961. It would 
appear that the appellant left the home 
of the respondent in the year 1965 and 


the action out of which the appeal has. 


arisen was filed in July 1966 on the 
original side of the High Court. It was 
dismissed by Mr. Justice Ghose and 
the appeal under the Letters Patent 
was also dismissed by the Division 
Bench.’ , z 


3. In the petition a Han ber of 
allegations were made relating to the 
conduct of the respondent. It was al- 
leged, inter alia, that it was under 
duress, intimidation and undue influ- 

_€nce that the sexual relationship start- 
ed between the appellant and the res- 
pondent which ultimately , resulted in 

_ the appellant conceiving a child, The 
conversion to Christianity as also the 
performance of the ceremony of mar- 
riage were all attributed to fraud, 
coercion and undue influence practised 
by the respondent. It. was claimed 
that the appellant-was a minor at the 

time the marriage was solemnised and 
the consent of her father or her guar- 


dian was not taken nor did she give her ` 


own consent freely to the marriage. 
Further the marriage was void because 
the parties were within the prohibited 
degree of consanguinity. All these al- 
legations were denied by the respondent. 
He gave his own version:as to how the 
intimate relationship between the par- 


ties came to be developed and how the. 


marriage was ultimately solemnised. 


4. The learned trial judge came 
to the conclusion that the appellant 
and the respondent fell in love with 
each other which led to their marriage. 
He did not accept the case of the ap- 
pellant that any fraud, coercion or un- 
due influence had been practised or 
employed by the respondent or that 
Father Antoine had been ‘guilty of 
giving fraudulent advice to the appel- 
lant. It was further held that the 
marriage had been solemnised by the 
proper priest after a dispensation had 
been obtained from the authorities of 


the Roman Catholic Church removing’ 


the impediment of consanguinity. It 
does not appear from the judgment 
that the point relating to invalidity of 
the marriage on account of absence of 
consent of the. father or the guardian 
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of the appellant was argued or decided. 


by the léarned triel Judge. The Divi- 


‘sion Bench endorsed the view of the 


trial Judge about the.circumstances in 
which the marriage came to be sole- 
mnised: between the parties. The ques- 
tion of the effect of ‘the minority of 
the appellant and the lack of consent 
of her father or guardian was allowed 
to be raised and after referring to the 
Canon Law of the Roman Catholic 
Church. it was held :that from the 
stand point of that law the objection: -to 


. the validity | of the marriage’ on` the 


ground of lack of consent could “not be 
sustained! The High i Court expressed 
the view /that in tke present case the 
consent of the parents was not neces- 
sary as required’ under S. 19 of the 
Indian: Christian Marriage Act. ` 1872, 
nor was there any provision in the 
Indian -Divorce Act 1869 which render- 
ed a ma riage null 


question of the marriage being within 
the prohibited degree of consanguinity 


it was fol nd that since the consangui- . 


nity between the parties was of the 
second degree it was certainly an 
impediment in the way of marriage 
under the Roman Catholic Law. But 


_ the impediment ‘could be removed by: 


dispensation which was granted by the 
competent authorities! of the. Church. 
For that reason the mariage could not 
be held to be invalid or null and void. 


ay Learned sone for the ap- 
pellant has sought toi raise a number 
of points | but ultimately the only con- 
which have ' been 
pressed and which require decision are 
confined It 


void because the appellant was a minor 
at the time the marriage was solemnis- 
ed and admittedly thè consent of her 
father or guardian: had not been taken. 
The second is that the parties ` were 
within the prohibited: degree of con- 


sanguinity and therefore under S. 19 of: 


the Divorce Act a decree declaring that 
the marriage was null and void ought 
to have been granted. | ~ ee 


6. | The Indian Divorce ‘Ket 1869 
was enacted to amend the law relating 
to divorce and matrimonial causes of 


: persons professing the, Christian reli- 
gion. Section 18 prcvides. that any. hus- 


band or wife may present a petition -to 
the District Court cr the High Court 
praying ae his or her- “marriage may be 


and void .on the ` 
ground of minority of a party. On the ` 


seriously ' 


to two matters. The first is. 
whether the marriegé' was invalid ‘and 


Í 
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declared null and void. Section 19 says 
that such a decree may be made on any 
of the four grounds. Ground No. 2 is 
that the parties are within the prohibit- 
ed degree of consarguinity (whetner 
natural or legal) or. affinity. The 
other Act with which we are cpn- 
cerned 1s the Indian Christian Marriage 
Act 1872 (Act 15 of 1872) which was 
enacted to consolidate and amend the 
law relating to the solemnization in 
India of the marriages of persons pro- 
fessing the Christian religion. Section 3 
contains the interpretation clause. 


“Minor” is.defined to mean a person | 


who has not completed the age of 
twenty one years and who is not 
a widower or a widow. Provisions 
have been made in Parts III, V 
and VI 
riages where one or both of the 
parties happen to be minors. In Part III 
the marginal heading of which is 
“Marriages solemniz2d by Ministers of 
Religion licensed under this Act”, Sec- 
tion 19 lays down zhat the father, if 
living, ofa minor orifhe be dead, his 
' guardian and if there be no guardian 
then the mother of the minor may give 
consent to the minor’s marriage. Such 
consent is required unless no person 
authorised to give the same be resident 
in India. It has been provided in Sec- 
tions 20, 21 and 22 haw the person whose 
consent to the marriage is required 
under S. 19 can prohibit the issue of 
the certificate by any Minister and 
what the Minister kas to do if such a 
notice is issued prohibiting the mar- 
riage. Part V contains provisions relat- 
ing to marriages sclemnized by or in 
the presence of a Marriage Registrar. 
Section 44 therein applies the provi- 
sions of S. 19 to every marriage under 
that Part, either. of the parties to 
which is a minor. Any person whose 
consent to such: marriage would be 
required can enter a protest in the 
manner prescribed. When such protest 
has been entered no certificate shall be 
issued until the Marriage Registrar has 
examined into the matter and is satis- 
fied that the certificate should be issu- 
ed. Part VI relates to marriage of 
Indian Christians which can be certifi- 
ed under that Part on fulfilment of the 


conditions given in 5. 60. The first con- 


dition is that the ege of the man in- 
tending to be married shall not be 
under 18 years and the age of the 
woman intending to be married shall 
not be under 15 years. Certain penal- 
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in respect of those mar-, 
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ties are prescribed in Part VII. Under 
S. 68 whoever not being authorised to 
solemnize a marriage does so in the 
absence of a Marriage Registrar’ shall 
be punished with imprisonment which 
may extend to 10 years etc. and shall 
also be liable to fine. Under S. 70 any 
Minister of Religion solemnizing a 
marriage with a minor under Part III 
without notice or within 14 days after 
notice knowingly and wilfully is to be 
punished. with imprisonment for a 
term which may. extend to 3 years and 
shall also be liable to fine. Section 71 
gives the punishments for a Marriage 
commits 
the offence of solemnizing the marriage 
when one of the parties is a minor be- 
fore the expiration of 14 days after the 
receipt of notice of such marriage or 
without doing the other acts mentioned 
in sub-s. (3) of that section. Section 77 
to the extent it is material may be re- 


produced: 


S. 77 “Whenever any marriage has 
been solemnized in accordance with the 
provisions of Ss. 4 &.5 it shall not be 
void merely on account of any irregu- 
larity in respect of any of the follow- 
ing matters, namely,: 


(1) any statement made in regard 
to the dwelling of the persons married, 
or to the consent of any person whose 
consent to such marriage is required by 
law: 


i. It has been necessary to set 
out in some detail the provisions of the 
Indian Christian Marriage Act because 
it has been strenuously argued on be- 
half of the appellant that since the 
consent of her father was not taken 
under S. 19 when she was admittedly 
a minor the marriage was null and 
void.. It has been pointed out that 
even though the heading of Part III in 
which S. 19 occurs confines the provi- 
sions therein to marriages solemnized 
by the Minister of Religion licensed 
under the Act, S. 19 is of general ap- 
plication and whenever a Christian 
marriage is solemnized by any priest 
or Minister its provisions would be 
applicable. Emphasis has also been laid 
on the fact that in Ss. 12, 13 and 14 
the words ‘Minister of Religion” have 
been specifically used whereas they do 
not appear in Ss. 15, 18, 19, 20, 21 and 
22. Indeed in S. 20 the word used is 
“any Minister” and this section em- 
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powers the person whose consent to a 
marriage is required under S. 19 to 
prohibit the issue of a certificate by 
any Minister. Section 21 uses the 
words “Such Minister” which it is sug- 
gested has reference to any Minister 
in S. 20. 


8. We may now deal with the 
scheme of S. 5 which read with S. 4 is 
the most material section and all the 
other provisions which have been made 
in the Act, particularly, in the different 
Parts have to be read in the light of 
S. 5. Section 5 gives five categories 


of persons by whom marriages of Chris-.. 


tians can be solemnized in India. The 
first is of any person who has received 
episcopal ordination. The only condi- 
tion laid down is that he must sole- 
mnize the marriage according to the 
rules, rites, ceremonies and customs of 
the Church of which he is the Minis- 
ter. It may be mentioned that in the 
present case the marriage was sole- 
mnized by Father Antoine who was a 
Minister of Roman Catholic (Church 
and about whom it has not been dis- 
puted that he had received episcopal 
ordination and was competent to sole- 
mnize the marriage under sub-s. (1) of 
section 5. The second category 
is of Clergyman of the Church of 
seotland who has to solemnize the 
marriage according to the rules, rites, 


ceremonies and customs of that Church. - 


The next three categories, namely, 3, 4 
and 5 are of those who have been 
licensed or appointed under the Act. 
In category 3 fall Ministers of Religion 
licensed under the Act to solemnize the 
marriages. Category 4 consists of per- 
sons licensed under the Act to grant 
the certificate of marriage between 
the Indian Christians. Part III con- 
tains provisions relating to mar- 
riages solemnized by Ministers of 
Relgion licensed under the Act, name- 
ly, category 3. Part IV directs regis- 
tration of marriages solemnized by a 
Minister of Religion. It points out how 
it is to be done by the Clergyman of 
England, Rome and Scotland. It also 
deals with the case of a marriage sole- 
mnized by a person who had received 
Episcopal ordination but who is not a 
Clergyman of the Church of England, 
Rome or Scotland. Part V relates to 
marriages solemnized by or in the pre- 
sence of Marriage Registrar which ob- 
viously pertains to category 4. It is 
noteworthy that so far as the last three 
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categories are concerned express and 
elaborate! provisions have been made 


when a minor i is to be married. In cases 
of marriages solemnised by persons be- 
longing to categories 3 and 4 the pro- 
visions are intended to ensure that the 
consent of the parents or the guardian 
should be obtained when a minor is 
going to get married.: A minor would 
mean according to the definition given 
in S. 3, al person wo has not complet- 
ed the age of twerty one years. With 
regard toa marriage solemnized by the 
in category 5 dealt with in 
Part VI it is provided by S. 61 (as 
Stated before) that one of the condi- 
tions to be fulfilled is that the’ age of 
the man intending to be married shall 
not be under 18 years and the age of 
intending to be married 
shall not:be under 15 years. Accord- 
ing to the proviso to that section no 
marriage {can be certified under Part 
VI when either of the parties intend- 
ing to be married has not completed 
his or her 18th year unless such con- 
sent as is mentioned in S. 19 has been 
given to the intended marriage or un- 
less it appears that there is no person 
living or ‘authorised to give such con- 
sent. It is apparent that in S. 60 the 
age of minority when consent of the 
father or the guardian is necessary is 
18 years whereasin Ss. 19 and 44 ap- 
pearing in Parts III and V a person 
who has not completed the age of 21 
years has been treated as a minor in 


. whose case consent of the parents or 


the guardian is necessary. The making 
of separate provisions in Parts III, V 
and VI relating to marriage of minors 
and the réquirement of consent ofthe 
parents or the guard:an' shows that each 
Part is meant to be self contained. The 
categories of persons covered by those 
Parts and: the provisions appearing 
therein cannot be applied to marriages 
solemnized by persons; falling in cate- 
gories I and II. Moreover in the afore- 
Said 2 categories (I and 2) a person 
who can solemnize the marriage can do 
so only according ta the rules, rites 
ceremonies and customs of the parti- 
cular Church to which the Minister or 
the Clergyman belor.gs: In other words 
if a marriage has to be solemnized by 


a Minister’ belonging to the Roman 


Catholic Church which will fall within! 


category I he is bound to follow only 
the rules, rites and ceremonies and cus- 
toms of a ‘Church tz which he belongs 


å 


Ai 


$) 


1972 


and it is not possible to apply the pro- 
visions of Part III to him. It may be 
mentioned that after a careful analysis 


of the scheme of the Indian Christian - 


Marriage Act it was held in Rev. Father 
Caussavel v. Rev. Saurez, (1896) ILR 
19 Mad 273 that Pari III only applies 
to Ministers of Religion licensed under 
the Act. Section 19 could not, there- 
fore, be applicable to the marriage of 
the appellant and the respondent 
which was solemnizel by a person in 
category 1 of S. 5. Moreover as de- 
monstrated by S. 60 shere seems to be 
no uniform provision that consent must 
be obtained of the pa-ents or the guar- 
dian when a person :s above 18 years 
of age but below 21. Section 60 clearly 
recognises the fact tūat if a marriage 
is to be certified uncer Part VI the 
consent would be required only if 
either of the parties nas not completed 
his or her 18th year. Part VII which 
deals with penalties shows that persons 
solemnizing a marriaze without autho- 
rity or not in accordance with what is 
provided are liable fo severe punish- 
ment by way of imprisonment as well 
as fine. Thus every care is taken to 
ensure that the solemnization of the 
marriage as providec by S. 5 may be 
done by persons who were authorised 
to do so and in accordance with the 
rules and customs of the Church to 
which such persons belong under cate- 
gories 1 and 2 and in accordance with 
the provisions of the Act by the Minis- 
ter of Religion or th2 Marriage Regis- 
trar or a person licensed under the Act 
falling in categories 3, 4 and 5 as the 
case may be. Even with regard to sole- 
mnization of marriages-to which Sec- 
tions 19, 44 and 60 are applicable there 
is no provision that such marriages 
~|would be null and void. All that hap- 
pens is that if the penal provisions are 
breached a person sclemnizing a parti- 
cular marriage will ke liable to punish- 
ment. Section 77 says that whenever 
any marriage has been solemnized_ in 
accordance with the provisions of Sec- 
tions 4 and 5 it shall not be void mere- 
ly on account of the -rregularity in res- 
pect of the five matzers set out there- 
in, one of which is zontained in sub- 
section (1) and which relates to the con- 
sent of any person whose consent to 
such marriage is required by law. It 
has been argued on behalf.of the ap- 


pellant that S. 77  >resupposes that a 
marriage would be void if consent to 
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such marriage as required by law has 
not been obtained and it is only a mere 
irregularity in respect of it which will 
not render it void. In the view that 
we have expressed it is unnecessary to 
consider the true scope and ambit of 
S5. 77. In our judgment the High Court 
was right in holding that the provisions 
of. S. 19 of the Christian Marriage Act 
will not. be applicable to the present 
case since it was solemnized by a per- 
son falling under S. 5 (1) and we have 
to examine the Canon Law for deter- 
mining the true position about the 
solemnization of a marriage of a per- 
son who is below 21 years of age. 


9. Under Canon 88 of the 
Roman Catholic Church a person who 
has completed 21st year of age is a 
major; under that age, a minor. Canon 
1067 lays down that a man before com- 
pleting his 16th year and a girl before 
completing her 14th year cannot con- 
tract a valid marriage. Canon 1934 en- 
joins that a pastor must seriously dis- 
Suade minor sons anc daughters from 
contracting marriage without the know- 
ledge or against the reasonable wishes 
of their parents. There is no provision 
in the Canon Law which contains a 
prohibition against tha marriage of a 
minor in the absence of the consent of 
his or her parents. It appears that 
under Canon Law so long as a minor 
has reached the age of capacity to con- 
tract which, as stated before, is 16 
years in case of a man and 14 years in 
case of a girl the marriage’ can be sole- 
mnized and the lack or absence of con- 
sent of the parents or guardian will not 
invalidate the marriage. It is wholly 
unnecessary to refer to the English law 
on the subject. There the point is 
governed mainly by the provisions con- 
tained:in the Marriage Act 1949 which 
has no applicability here. For all the 
reasons mentioned before we are in en- 
tire agreement with the view express- 
ed by the High Court that the mar- 
riage of the appellant with the respon- 
dent could not be held to be null and 
void on the ground that since the ap- 
pellant was below 21 years of age the 


consent of her father was not obtain- 


ed. 


10. The second point relates to 
the effect of the marriage between the 
parties within the prohibited degree of 
coñsanguinity. The Indian Divorce Act 
or the Indian Christian Marriage Act 
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do not give any definition of what the 
prohibited degrees are. It has been 


urged on behalf of the appellant that 
assuming the Canon Law had to be 
looked at for finding the prohibited 
degrees it has been found that the ap- 
pellant and the respondent being chil- 
dren of real sisters fell within those 
degrees. Section 19 of the Divorce Act 
lays down in categorical terms that a 
marriage may be declared null and 
void, inter alia, where the parties are 
within the prohibited degree of con- 
sanguinity. There is no exception con- 
tained in ground No. 2 in the said sec- 
tion. It is not open, it has been con- 
tended, to the courts to travel beyond 
S. 19 or the provisions of the Divorce 
Act to discover whether such an im- 
pediment which renders the marriage 
null and void ab initio can be removed 
by a dispensation granted by the com- 
petent authority of the Roman Catholic 
Church. The High Court followed the 
decision of a Full Bench of the Calcutta 
High Court in V. H. Lopez v. R. J. 
Lopez = (1886) ILR-12 Cal 706 in 
which it was held that the prohibited 
degrees for the purpose of the marriage 
were those which were prohibited by 
the customary law of the Church to 
which the parties belonged. In that 
case also the parties were Roman 
Catholic and the ceremony of marriage 
was solemnized by the Clergyman com- 
petent to solemnize the marriage. Al- 
though no evidence. of dispensation 
having been obtained to remove the 
obstacle to the marriage on the ground 
of affinity. which was the case there 
had been produced the court presumed 
that such a dispensation had been duly 
obtained from the fact that the mar- 
riage was solemnized by a Clergyman 
of the Roman Catholic Church who 
was competent to do so. According to 
the decision in H. A. Lucas v. Theo- 
doras Lucas ILR 32 Cal 187 the 
courts in India will not disallow a 
Roman Catholic of Indian domicile who 
had received the necessary dispensa- 
tion from marrying his deceased wife’s 
sister who by the law of her own 
Church, which was Armenian in that 
case, may be incapable: of contracting 
the.marriage. The husband’s capacity 
rendered the marriage valid in law. 
The effect of S. 88 of the Indian Chris- 


tian Marriage Act was considered in 
Peter Philip Saldanha V. Anne Grace 
Saldanha (AIR 1930 Bom 105). That 
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section provides that nothing in the 
Act shall be deem2d | ‘to validate. any 
marriage which the personal law appli- 
cable to either of the parties forbids 
him or her to enter into. In the Bom- 
bay case the parties were Roman Catho- 
lic of Goan domicile and -their mar- 
riage had been solemnized before the 
Registrar of Marriages in Bombay. A 
question larose whether such a marriage 
was forbidden by the personal law of 
the parties as being contrary to the 
Canons of the Church of Rome. After 
examining the sch2zme of the Indian 
Christian Marriage Act Blackwell J., 
who delivered the judgment of the 
High Court Said that the whole Act 
deals only with th2 ceremony of mar- 
riage. The argument that Parts I, IV 
and. V ‘involved the exclusion of 


- Roman Catholics from Part V of the 


Act was repelled on the ground that if 
that had! been ` intended the legislature 
would have said s3. | It was observed 
that the expression “personal law” in 
Section 88 refers to the capacity to 
contract , and impediments and not 
the forms of solemnization. In the 
present icase both the parties are 
domiciled in India and at the 
time of the solemnization of their 
marriage'they professed Roman Catho- 
lic religion. The question of capacity 
to marry: and impediments in the way 
of marriage would have to be resolved 
by referring to their personal law. 
That, for! the purposej of deciding the 
validity of the marriage, would be the 
law of the Roman Catholic Church, 
namely, the Canon law of that Church. 


l 

11. | In the well known work of 
Bouscaren on Canon Law, Part V rela- 
tes to marriage. According to Canon 


1012 it is impossible for a valid con- : 


tract of :marriage between baptized 
persons to exist "without being by that 
very fact'a sacrament”. It has been 
described] as a sacred contract. ,Canon 
1020 provides that a’ pastor who has 
the right 'to assist at the marriage shall 
carefully |investigat2 whether there is 
any obstacle to the celebration of the 
marriage. Among cther things he must 
ask both'the man and the woman 
broadly whether they are under any 
impediment. Canon 1035 lays down 
that all persons who are not prohibited 
by law can contract marriage. Any im- 
pediment,' it is stated in this book at 
page 492, may be broadly defined as a 
circumstance which renders a marriage 
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either illicit or invalid. This is followed 
by classifications of impediments. Num- 
ber 7 among them is dispensable of 
non-dispensable, accorcing as it can or 
cannot be removed by dispensation. In 
Canon 1040 which reletes to dispensa- 
tions it is stated at pege 499 that a 
dispensation is a relaxation of law ina 
particular case, Canon 1076 provides 
that in the direct line. of consangui~ 
nity, marriage is inva-id between all 
the ancestors and descendants. In the 
collateral line, it is invalid up to the 
third degree. It is common ground 
that the consanguinity between the 
parties to the marriage in the present 
case is of the second degree and there- 
fore it was an impediment in the way 
of the marriage under the Canon Law. 
Tt is, however, not disputed that dis- 
pensation can be granted in case of 
consanguinity in the second degree 
(vide Canon 1052) by the appropriate 
authorities of the Church. The only 
case where dispensation cannot be 
granted is where the :mpediment is of 
the first degree whick is an absolute 
bar. Canons 80 to 86 deal with dispen- 
sations. The general: principle under- 
lying dispensation is “He who makes 
the law can dispense from the law; as 
can also his successor or superior and 
any person to whom eny of these may 
give the faculty”. In Manual of Canon 
Law by Fernando Della Rocca of the 
University of Rome, Ht is stated at 
page 61 that.the obligation of observ- 
ing the law ceases by reason of exemp- 


tion properly so called obtained by pri-- 


vilege or dispensation, 


12. The question is whether 
after dispensation has been granted by 
the competent authority of the Roman 
Catholic Church the parties who are 
within the prohibited degrees of con- 
sanguinity can still Se regarded as 
within those degrees. The prohibition 
in the matter of marriage between the 
parties on the ground of consanguinity 
is itself created by the Canon Law so 
far as the Roman Catholics are con- 
cerned. If the parties are related by 
consanguinity in the second degree that 
per se is an impediment to marriage 
but under the Canon Law itself it is 
dispensable and can be removed by dis- 
pensation. After dispensation it can- 
not be said that under the Canon 
Law any impediment or prohibi- 
tion exists. The parties will, 
therefore, not be within the prohibited 
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degree of consanguinity. Ground No. 2 
in S. 19 of the Indian Divorce Act will, 
in these circumstances, not be applica- 
ble. The argument on behalf of the 
appellant that ground No. 2 in S. 19 
does not contemplate or envisage the. 


‘removal of the prohibition by a parti-~ 


cular authority doing a particular act, 
namely, dispensation cannot be accept- 
ed. Since the prohibited degrees are not 
indicated in the Indian Divorce Act and 
it is the Canon Law to which one has 
to turn in cases where the parties are 
Roman Catholics, it is to the provisions 
of that law that resort must be had for 
discovering whether the parties at the 
time of solemnization of the marriage 
were within the prohibited degree of 
consanguinity. In our judgment once 
dispensation is granted by the appro- 
priate authorities the parties cannot be 
regarded under the Canon law as being 
within the prohibited degrees with the 
result that ground No. 2 in S. 19 can- 


. not be availed of. As a matter of fact 


in (1886) ILR 12 Cal 706 (FB) it was 
laid down as long ago as the year 1885 
A. D. that the prohibited degrees men- 
tioned in S. 19 of the Indian Divorce 
Act did not necessarily mean the 
degrees prohibited by the Law of En- 
gland. For finding out prohibited 
degrees it was the customary law of 
the class to which the parties belonged. 
In that case the law of the Roman 
Catholic Church was applied because 
the parties belonged to that Church. It 
was further held that where a man and 
a woman intended to become husband 
and wife and a ceremony of marriage 
was performed between them by the 
Clergyman competent to perform a 
valid marriage the presumption in 
favour of everything necessary to give 
validity to such a marriage was.one of 
very exceptional strength and unless 
rebutted by evidence strong, distinct, 
satisfactory and conclusive must pre- 
vail. In the subsequent decision (1905) 
ILR 32 Cal 187 the earlier decision in 
(1886) ILR 12 Cal 706 was referred to 
and followed. Our attention has not 
been drawn by the learned counsel for 
the appellant to any contrary decision 
and we consider that the law was cor- 
rectly enunciated in Lopez v. Lopez on 
the effect of dispensation which has 
held the field for all these years on the 
question that once dispensation has 
been obtained from the appropriate 
authorities of the Roman Catholic 


2674 S, C, 


Church a marriage between the parties 
who are within the prohibited degrees 
of consanguinity is not null and void 
and no decree for nullity can be grant- 
ed under S. 19 of the Indian Divorce 
Act in such cases. 


13. For the above reasons the 
appeal fails and it is dismissed. The 
parties are left-to bear their own costs 
in this court. 

Appeal dismissed: 
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Index Note: — (A) Income-tax Act 
(1961) Ss. 40 (a) (iia) and 57 (iii) and 
28 (1A) — Income-tax (Amendment) 
Act (41 of 1972) S. 5—Effeet of amend- 
ment introduced in Sections 40 and 


08—Interpretation of explanation to. 


S. 40 (a) (ii)—Wealth-tax paid by asses- 
see on the share stock holding during 
accounting year 1962-63 is not an ad- 
missible deduction either under S. 57 
(iii) or under S. 58 (1A) as amended in 
1972—AIR 1969 Mad. 69 Affirmed. 
(Paras 4, 5) 


Brief Note: — (A) During the rele- 
vant accounting period 1962-63 the as- 
sessee paid wealth-tax of Rs. 21,963/- 
in respect of the shares held by him 
and claimed to have this amount dedu- 
cted from the dividend income and 
interest as an expenditure allowable 
under 8. 57 (iii) of the Act. The Income- 
tax Authorities rejected the claim of 
the assessee and on a reference under 
S. 256 (1), the High Court also rejected 
the claim of the assessee holding that 
it was not a permissible deduction 
under S. 57 (iii). On further appeal by 
certificate to the Supreme Court. 

Held that the deduction claim- 
ed by the assessee was not permissible 
either under S. 57 (iii) or under the 
amended S. 58 (1A). (Paras 4, 5) 

section 5 of the Amendment Act 
shows that the judgment of the 
Supreme Court in the Indian Alumi- 
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nium Co. case, AIR 1972 SC 1880 in so 
far as the deduction of the wealth-tax 
was held to be allowable in comput- 
ing the, assessee’s income in that case, 
was left untouched but any sum paid 
on account of wealth-tax in respect of 
assessment years prior to 1962-63 and 
those uhder the income-tax Act, 1922 
in respect of assessments commencing 
on the Ist day of April 1957 or on any 
subsequent year, the amendment was 
given retrospective operation. The 
changes: introduced in sections 40 and 
98, are clear in disallowing any deduc- 
tion of the weaith tax from the com- 
putation of an assessee’s income. 
| i (Para 3) 
Under the scaeme of the Wealth 
Tax Act, tax is leviable not on any 
separate or particular asset but on the 
net wealth as defined under that Act. 
The words “any particular asset” in 
Explanation to su>-cl, (iia) of cl. (a) of 
S. 40 cannot be read “as the aggregate 
of the assets as defined in “net wealth” 
under S. 2 (m) of Wealth Tax Act 
Even otherwise to read the exception 
“but does not include any tax charge- 
able with reference to the value of any 
particular asset of the business or pro- 
fession” with the first part of the Ex- 
planation “Wealth Tax” means wealth 
tax chargeable under the Wealth-tax 
Act 1957”, would not grammatically 
make any sense. (Para 4) 


Even apart from the amendment 
disallowing the deduction the very 
nature of the income from dividends in 
respect of which deduction of wealth 
tax is claimed does not, bear any rela- 
tionship! direct or incidental to the 
earning of that income and cannot, 
therefore, be said to be laid out or ex- 
pended exclusively for the purpose of 
making or earning such income within 
the meaning of sub-cl. (iii) of S. 57 of 
the Actior under the corresponding 
provisions of S. 10 (2) (xv) _of the 
Income-tax Act, 1922. AIR 1989 Mad. 
69 Affirmed. (Para 5) 
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Mohanthy and Mrs. S. Gopalakrishnan, 
Advocates, for Appellant; M/s. B. D. 
Sharma and R. N. Sachthey Advocates, 
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The Judgment of the Court was 
delivered by 

JAGANMOHAN REDDY, J. :— 
This appeal is by certificate against the 
fudgment of the Madras High Court 
on a reference under 3. 256 (1) of the 
Tncome-tax Act, 1961 ‘hereinafter call- 
ed the ‘Act’?) answering the question 
referred to it by the Tribunal against 
the assessee. 


2. During the relevant account- 
fing period 1962-63 the assessee paid 
wealth-tax of Rs. 21,953/- in respect of 
the shares held by him and claimed to 
have this amount deducted from the 
dividend income and interest as an ex- 
penditure allowable under 5. 57 (iii) of 
the Act. The Income-tax Officer re- 
jected the claim on the ground that 
there was no direct or immediate con- 
nection between the payment of the 
wealth-tax and the earning of the divi- 
dend income. In the subsequent appeals 
against this order, both the Appellate 
Assistant Commissioner as well, as the 
Tribunal confirmed tke order of the 
Income-tax Officer. The High Court on 
a reference in that case as well as in 
others raising a similar question, while 
rejecting the contention of the asses- 
see, observed that the wealth-tax was 
paid by him as the owner and on the 
value of the totality oê his assets which 
has nothing to do with his making or 
earning income from such assets and 
that the production of the income from 
the assets appeared to it to be wholly 
unconnected with tne payment of 
wealth-tax. The Cour; drew support 
from the Kumbakonem Electric Sup- 
ply Corporation Ltd. v. Commr. of 
Income-tax, Madras, (1963) 50 ITR 809 
(Mad) and Travancore Titanium Pro- 
ducts Ltd. v. C. I. T. Kerala, 60 ITR 
277=(AIR 1966 SC 1250). The learned 
advocate who appeared for the assessee 
and who has also addressed his argu- 
ments before us had zontended before 
the High Court that tke preservation of 
assets is incidental to the purpose of 
making or earning income, that these 
are cases in which th= assets themsel- 
ves automatically procuced income and 
that therefore payment of wealth-tax 
was virtually a condition for making 
or earning income because default in 


under S. 10 (2) (xv) 
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payment of such tax will endanger the 
ownership of the asset which in its 
turn will destroy the very source of 
income, Several cases were cited in 
support of that proposition but the 
High Court after distinguishing them 
observed: 


“We find it difficult to hold that 
the wealth-tax was paid by each of the 
assessees in these cases as incidental to 
making or earning income. In a sense 
it may be that in order to preserve the 
total net assets, the assessee has to 
pay wealth tax and that without such 
assets there can be no question of mak- 
ing or earning the income. But these 
facts do not establish the nexus requir- 
ed for the expenditure by way of 
wealth tax to be a permissible deduc- 
tion. The connection, if any, of the ex- 
penditure by way of wealth tax with 
the assessee’s making or earning the 
income appears to be too remote. The 
expenditure in order to be a permissible 
deduction, should be directly connected 
with the purpose of making or earn- 
ing of income for, otherwise it cannot 
be said that the expenditure is for the 
purpose of making or earning income.” 


The case of Travancore Titanium Pro- 
ducts, 60 ITR 277 = (AIR 1966 SC 
1250) decided by this Court was deal- 
ing with the deduction of excess pro- 
fits tax on the asset which a trader 
owned and which was employed in the 
business. The assessee had in that case 
sought to claim under S. 10 (2) (xv) of 
the Income-tax Act, 1922, deduction 
of the excess profits tax paid on the 
asset so utilised in earning the business 
Income. It was observed by this 
Court: 


“In determining whether an amount 
expended by the assessee is deductible 
of: the Indian 
Income-tax Act, the nature of the ex- 
penditure or outgoing must be adjudged 
in the light of accepted commercial 
practice and trading principles. The 
expenditure must be incidental to the 
business and must be necessitated or 
justified by commercial expediency. It 
must be directly and intimately con- 
nected with the business and must be 
laid out by the tax payerin his charac- 
ter as a trader. To be a permissible 
deduction, there must be a direct and 
intimate connection between the ex- 
penditure and the business i.e. between 
the expenditure and the character of 
the assessee as a trader, and not as 
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owner of assets, even if they are assets 
of the business.” 


The dichotomy between the trader 
owning an asset and his utilisation of 
it in earning a business income there- 
from,. according to this Court, lacked 
the nexus for holding that the asset 
was directly and intimately connected 
with the business and was laid out by 
the assessee in his character as a tra- 
der. A larger Bench of this. Court 
recently in Indian Aluminium Co. Ltd. 
v. C. I. T. 84 ITR 735=(AIR 1972 SC 
1880) has not accepted the test adopted 


in Travancore Titanium case, 60 ITR, 


277=(AIR 1966 SC 1250) that: 


“to be a permissible deduction, 
there must be a direct and intimate 
connection between the expenditure 
and the business i.e. between the ex- 
penditure and the character of the as- 
sessee as a trader, and not as owner of 
assets, even if they are assets of the 
business.” 


That view was qualified by stating 
that if the expenditure is laid out by 
the assessee as owner-cum-trader, and 
the expenditure is really incidental to 
the carrying on of his business, it 
must be treated to have been laid out 
by him as a trader and as incidental 
to his business. It further held that in 
the case of individuals who have both 
business assets and debts and non-busi- 
ness assets and debts, it should not be 
difficult to evolve a principle or frame 
Statutory rules to find out the propor- 
tion of the wealth-tax which is really 


incidental to the carrying on of the. 


trade. Immediately after the judgment 
was rendered the President issued the 
Income-tax (Amendment) Ordinance on 
July 15, 1972 by the addition of sub- 
cl. (iia) to cl. (a) to S. 40 and sub-sec- 
tion (1A) to S. 58. This was followed 
by the Income-tax (Amendment) Act 
‘41 of 1972, the preamble of which en- 
acted thatit was “further to amend the 
Income-tax Act, 1961 and to provide 
for barring in the computation of total 
income in respect of certain assessment 
years prior to the assessment year 1962- 
63, deduction of amounts paid on ac- 
count of wealth-tax.” It may be ob- 
served that both the Travancore Tita- 
nium Products case, 60 ITR 277=(AIR 
1966 SC 1250) as well as the Indian 
Aluminium case, 84 ITR 735 = (AIR 
1972 SC 1880) dealt with deductions of 
excess profits tax as an expenditure in 
respect of business income. They were 


not dealing with deduction of wealth- 
tax paid by individuals on the assets 


Owned by them from income derived - 


from other sources under the Income- 
tax Act, but even so the Ordinance and 
the Act have made. provision for dis- 
allowing the wealth-tax paid as an ex- 
penditure in respect of both the above 
categories of inccme. 

3. | It is contended before us b 
the learned advocate that notwithstand- 
ing these amendments, wealth-tax paid 
on particular assets of the business or 
profession have been excluded from 
the disallowance under the amended 
sub-s. (1A) of S. 58 which by reference 
incorporates sub-cl, ‘ (iia) of cl. (a) to 
©. 40 added by the Amending Act. Sec- 
tion 40 of the Act inhibits the deduc- 
tion of any expenditure specified there- 
In notwithstanding anything to the 
contrary in Ss. 30 to 39 which permit 
dedictidns of certain items of expendi- 
ture incurred by the assessee in respect 
of his business or profession. Similarly, 
under S. 58 of the Act the expenses 
categorised therein are not to be dedu- 
cted in ‘computing the income charge- 
able under the head “income .from 
other sources” notwithstanding that 
under S. 57 certain deductions are per- 
missible: in respect of that category of 
income. It may be specified that in so 
far as dividend income or interest deri- 
ved by ithe assessee is concerned sub= 
Sec. (i) and sub-s, (iii) of S. 57 permit 
deductions in computing assessabla 
income as follows: _ 

(i) in the case of dividends, any 
reasonable sum paid by way of com- 
mission ;or remuneration to a banker 


or any other person for the purpose~of - 


realising such dividend on behalf of 
the assessee; | 

(ii) xx XX XX . 

(iii) any other expenditure (not 
being in the nature of capital expendi- 
ture) laid out or expended wholly and 
exclusively for the purpose of making 
or earning such income.” 


The amendments to Ss. 40 and 58 as 
stated earlier do not allow deduction 


of wealth-tax or tax of similar charac- . 
ter ete. where it is levied and paid 


under the law of any country outside 
India. The following are the relevant 
provisions of the Amendment Act: 


(2) In section 40 of the Income- 
tax Act, 1961 (hereinafter referred to 
as the principal Act), after sub-cl. (ii) 
of clause (a), the following sub-clause 
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shall be, and shall be deemed always 
to have been, inserted, namely: 

‘(lia) any sum paid on account of 
wealth-tax. 

Explanation. — For the purposes 
of this sub-clause, “wealth-tax” means 
wealth-tax chargeable under the 
Wealth-tax Act, 1957 or any tax of a 
Similar character chargeable under any 
law in force in any country outside 
India or any tax chargeable under such 
law with reference to the value of the 
assets of, or the capita. employed in, a 
business or profession carried on by the 
assessee, whether or not the debts of 
the business or profession are allowed 
as a deduction in computing the amount 
with reference to which such tax is 
charged, but does not include any tax 
chargeable with reference to the value 
of any particular asset of the business 
or profession;’ 

3. Section 58, as originally enacted, 
of the principal Act shall be deemed 


always to have been re-numbered as: 


sub-section (1) thereof, and after that 
Sub-section, the following sub-section 
shall be, and shall be deemed always 
to have been, inserted, namely: 

*(1A) The provisions of sub-clause 
(iia) of clause (a) of Section 40 shall, 
so far as may be, app_y in computing 
the income chargeable under the head 
“income from other scurces” as they 
apply in computing the income charge- 
able under the head “Profits and gains 
of business or profession”. 

4. Nothing contained in the Indian 
Income-tax Act, 1922 shall be deemed 
to authorise, or shall 2e deemed ever 
to have authorised, any deduction in 
the computation of the income of any 
assessee chargeable under the head 
“Profits and gains of business, profes~ 
sion or vocation” or “Income from 
other sources” for the assessment year 
commencing on the Ist day of April, 
1957 or any subsequent assessment 
year, of any sum paid on account of 
 wealth-tax. 


Explanation — For the purpose of 
this section, “wealth-tex” shall have 
the same meaning as ‘s assigned to it 
in the Explanation to sub-clause (iia) 
of clause (a) of Sectior 40 of the prin- 
cipal Act. 

5. Where, before the 15th day of 
July, 1972 (being the date on which 
the Income-tax (Amendment) Ordi- 
nance, 1972 came into force) the 
supreme Court has, on an appeal 
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in respect of the assessment of 
an assessee fof any particular as- 
sessment year, held that wealth- 
tax paid by the assessee is de- 
ductible in computing the total income 
of that year, then nothing contained 
in sub-clause (iia) of clause (a) of Sec- 
tion 40, or sub-section (1A) of S. 58, of 
the principal Act, as amended by this 
Act, or, as the case may be, S. 4 of this 
Act, shall apply to the assessment of 
such assessee for that particular year.” 
It will be observed from S. 5 of the 
Amendment Act that the judgment of 
this Court in the Indian Aluminium Co. 
case, 84 ITR 735=(AIR 1972 SC 1880), 
in so far as the deduction of the wealth 
tax was held to be allowable in com- 
puting the assessee’s income in that 
case, was left untouched but any sum 
paid on account of wealth-tax in res- 
pect of assessment years prior to 1962- 
63 and those under the Indian Income- 
tax Act, 1922 in respect of assessment 
commencing on the 1st day of April 
1957 or on any subsequent year, the 
amendment was given retrospective 
operation. The changes introduced in 
Sections 40 and 58, we should have 
thought, were clear in disallowing any 
deduction of the wealth-tax from the 
computation of an  assessee’s income. 
The learned advocate for the assessee 
however has made a valiant attempt 
which attempt we think is totally abor- 
tive even if we were inclined to 
Stretch and strain the interpretation in 
favour of the assessee because neither 
the language nor the diction of the 
amended provisions permit the con- 
struction sought to be placed on the 
amendments. ` 

4. What the learned advocate 
seeks to contend is that the Explana- 
tion to sub-clause (iia) of cl. (a) of Sec- 
tion 40 which Explanation mutatis 
mutandis is by reference to be read into 
sub-s. (1A) of Section 58 so far as may 
be applicable in computing the income 
chargeable under the income from 
‘other ‘sources’ as they apply in com- 
puting the income chargeable under the 
head “profits and gains of business and 
profession” saves the excess profits 
tax chargeable with reference to the 
value of any particular asset of the 
business or profession. In other words, 
this contention amounts to saying that 
the legislature left untouched the deci- 
sion of this Court in Indian Aluminium 
Co. 84 ITR 735=(AIR 1972 SC 1880). 


` Reliance for this submission is based 
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on the words “but does not include any 
tax chargeable with réference to the 
value of any particular asset of the 
business or profession” in the last part 
of the Explanation to the said sub-cla- 
use because according to him the prohi- 
bition to deduction under S. 2 of the 
Amending Act is the amount paid on 
account of wealth-tax which expres- 
sion has been given an extended mean- 
ing to cover the wealth-tax payable 
under the Wealth-tax Act in this coun- 
try as well as taxes of similar charac- 
ter and other taxes on assets of or the 
capital employed in the business or 
profession carried on by the assessee 
payable under the law of any country 
outside India. The learned advocate 
further proceeds to submit that the Ex- 
planation however excludes from the 
prohibition to deduct wealth-tax under 
the sub-clause or sub-section the tax 
chargeable with reference to a parti- 
cular asset whether such charge is 
either under the. laws of this country 
i.e. the Wealth-tax Act or under the 
laws in force outside India. There is no 
warrant for this construction because 
the words upon which reliance has been 
placed are related to the tax charge- 
able under a law in force in any coun- 
try outside India with reference to the 
value of the assets of or employed in 
a business or profession carried on by 
the assessee. The exclusion contemplat- 
ed by the exception on which emphasis 
is placed is wholly unrelated to the 
scheme of the Wealth-tax Act because 
wealth-tax under that Act is not 
chargeable with reference to the value 
of any particular asset of the business 
or profession but under S. 3 the charge 
is in respect of the net wealth on the 
corresponding valuation date of every 
individual Hindu undivided family and 
company at the rate or rates specified 
in the Schedule. ‘Net wealth’ under 
S. 2 (m) means the amount by which 
the aggregate value computed in ac- 
cordance with the provisions of the 
Wealth-tax Act of all the assets, wher- 
ever located, belonging to the assessee 
on the valuation date, including assets 
required to be included in his net 
wealth as on that date under that Act, 
is in excess of the aggregate value of 
all the debts owed by the assessee on 
the valuation date other than those 
specified in items (i), (ii) and (iii) of 
that section. Section 4 includes certain 
assets in the net wealth while S. 5 
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provides for exemption in fespect of 
specified assets on which wealth-tax is 
not payable and such assets are not to 
be taken into account in computing the 
net wealth of the assessee. Section 6 
concerns with the exclusion of assets 
and debts outside India and S. 7 deals 
with the determination of the value of 
the assets which are to be included in 
the net wealth. It is thus clear that 
under the scheme of the Wealth-tax 
Act, tax is leviable not on any separate 
Or particular asset but on the net 
wealth: as defined under that Act. The 
learned advocete wanted us to read 
“any particular asset” in Explanation to 
sub-cl.: (iia) of cl. (a) of S. 40 “as the 
aggregate of the assets as defined in 
‘net wealth’ ” under S. 2 (m). To accept 
such an argument would be to give 
a go-by to the scheme of the Wealth- 
tax Act where though each asset com- 
prised in the net wealth can be sepa- 
rately valued under S. 7, nevertheless 
net wealth would be the amount by 
which the aggregate value of all those 
assets, exceed the aggregate value of 
debts owed by the assessee on the 
valuation date. Even otherwise to read. 


the exception “but does not include any/ 


tax chargeable with reference to the 
value of any particular asset of the 
business or profession” with the first 
part of the Explanation “ ‘wealth-tax’ 
means | wealth-tax chargeable under 
the Wealth-tax Act, 1957” would not 
prammatically make any sense, These 
two read together would make the 


. following sentenc:2 “ ‘wealth-tax’ means 


wealth-tax chargeable under the 
Wealth-tax Act, 1957” “but does not 
include, any tax chargeable with refer- 
ence to, the value of any particular 
asset of the business or profession.” As 
already pointed out, on the scheme of 
the Act there is no logical connection 
between the import of the two parts of 
that sentence, the first definitely indi- 
cates the wealth-tax chargeable under 
the Wealth-tax Act while the latter 
seeks to except a tax chargeable with 
reference to the Taine of any particu- 
lar business or profession, which is not 
a tax leviable es such under the 
Wealth-tax Act and hence does not 
relate to that part of the Explanation 
where wealth-tax in sub-cl. (iia) means 
that it is the wealth-tax chargeable 
under the Wealth-tax Act. In our view, 
sub-section (1A) of Section 58 clearly 
excludes any deduction as claimed. 
ie 


4) 


a 


r 


1972 


5. Even apart from the amend- 
ment disallowing the deduction the 
very. nature of the income from divi- 
dends in respect of which deduction of 
wealth tax is claimed des not, as point- 


ed out by the High Court, bear any - 


relationship direct or incidental to the 
earning of that income and cannot 
therefore be said to be laid out or ex- 
pended exclusively for the purpose of 
making or earning such income within 
the meaning of sub-cl. (iii) of S. 57 of 


the Act or under the corresponding 
provisions of S. 10 (2) (xv) of the 
Indian Income-tax Act 1922. In any 


view of the matter, the answer to the 


_ question rendered by the High Court 


is unexceptionable anc the appeal is 
consequently dismissed with costs. 


Appeal dismissed. 


™ 





AIR 1972 SUPREME COURT 2679 
(V 59 C 523) 


(From: Punjab and Haryana)* 


J. M. SHELAT, I. D. DUA AND H. R. 
KHANNA, JJ. 


Pala Singh and another, Appellant 
v. State of Punjab, Respondent. 


Criminal Appeal No. 197 of 1969, 
D/- 23-8-1972. 

Index Note: — (A) Criminal P. C. 
(1898), S. 157 — Delay in receipt of 
occurrence report by Magistrate by it- 
self does not make the investigation 
tainted. 


Brief Note: — (A) Section 157, 
Cr. P. C. requires report contemplated 
by that section to be sent forthwith 
by the police officer concerned to 
a magistrate empowered to take 
cognizance of such offence. This is 
really designed to keep the magis- 
trate informed of the investigation 
of such cognizable offence so as 
to be able to control the investigation 
and if necessary to give appropriate 


direction under S. 159, But where the 


F. I. R. was actually recorded without 
delay and the investigation started on 
the basis of that F. I. R. and there is 
no other infirmity brought to the notice 
of the Court, then, however improper 
or objectionable the delayed receipt of 
the report by the magistrate concerned, 
a ee 


*(Criminal Appeal No 385 of 1967, D/- 
15-5-1969 — Punj & Har.) 
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in the absence of any prejudice to the 
accused, it cannot by itself justify the 
conclusion that the investigation was 
tainted and the prosecution insupport- 
able, (Para 7) 
_ Index Note: — (B) Criminal P. C. 
(1898), S. 423 — Appeal against acquit- 
tal — Appellate Court has full powers 
to review evidence upon which order 
of acquittal is founded. (Para 8) 
Brief Note: — (B) The principles 
laid down in AIR 1934 PC 227 afforded 
a correct guide for the appellate Court’s 
approach to a case disposing of such an 
appeal. The different phraseology used 
in the judgments of the Supreme Court 


‘Such as “substantial and compelling 


reasons’, “good and sufficiently cogent 
reasons’, “strong reasons” are not in~ 
tended to curtail the undoubted power 
of an appellate court in an appeal 
against acquittal to review the entire 
evidence. and to come to its own con- 
clusion; but in doing so it should not 
only consider every matter on record 
having.a bearing on the questions of 
fact and the reasons given by the court 
below in support of its order of acquit- 
tal but should express the reasons in 
its judgment which led it to hold that 
the. acquittal was not justified. AIR 
1971 SC 460 and AIR 1961 SC 715 Foll.; 
AIR 1955 S.C. 585, Ref, (Para 8) 


The argument therefore that mere~ 
ly because the judgment of the trial 
Court prima facie seems reasonable 
there is no scope for re-assessment of 
the evidence by the appellate Court is 
unacceptable, The Court of appeal has 
full power under the statute to g0 into 
the entire evidence and all the relevant 
circumstances of the case for coming 
to its own conclusion about the guilt or 
Innocence of the accused bearing in 
mind the initial presumption of the 
innocence of an accused person and the 
fact that he was acquitted by the trial 
Court. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1971 SC 460=1971 Cri LJ 
422, Ramabhupala Reddy v. 
State’ of Andhra Pradesh 

AIR 1961 SC 715=(1961) 3 SCR 
120 = 1961 (1) Cri LJ 766, 
Sanwant Singh v. State of Rajas- 
than 8, 9 

AIR 1955 SC 585=1955 Cri LJ 1300, 

-= Bansidhar Mohanty v. State of 
Orissa 

AIR 1934 PC 227=61 Ind App 
398, Sheo Swarup v. Emperor 8 


Co 
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M/s. R. L. Kohli, R. C. Kohli and 
J. C. Talwar Advocates, 
lants: M/s. Harbans Singh and R. N. 
Sachthey, Advocates, for Respondents. 

The following Judgment of the 
Court was delivered by 

DUA, J.:— This appeal by special 
leave under Art. 136 of the Constitu- 
tion of India is directed against the 
judgment dated May 15, 1969 of the 
High Court of Punjab and Haryana al- 
lowing in part the State appeal from 
the order cf Shri Kartar Singh, Addi- 
tional Sessions Judge, Jullunder, ac- 
quitting the five accused charged under 
Ss. 302, 302/34, 120B and 302/309, 
LP.C. and convicting on appeal Trilok 
Singh and Pala Singh, appellants, the 
former uncer S. 302, ILP.C. and the 
latter under S. 302 read with S. 34, 
L.P.C. They were both sentenced to 
imprisonment for life. 

2. The facts giving rise to this 
appeal briefly stated are that Atma 
Singh, resident of Basti Danish Man- 
dan, Jullunder-City had purchased a 
plot of land measuring 58 kanals and 
10 marlas in the aforesaid Basti in the 
year 1959 for a sum of about Rs. 16,000 
from the Government at a public auc- 
tion. This piece of land was at that 
time being cultivated by Hazara Singh, 
one of the five co-accused in the trial 
court and his associates. As they were 
disinclined to give up possession Atma 
Singh appointed Ram Singh (P.W. 14) 
and Sham Singh (deceased) as his at- 
torneys to represent him in the litiga- 
tion concerning the said land. These 
two- attorneys obtained possession of 
the plot with the help of the police and 
through the intervention of the reve- 
nue authorities in June, 1963. A few 
days later Hazara Singh and 7 or 8 
other persons including Trilok Singh 
son of Surain Singh, accused no. 1 and 
Trilok Singh son of Inder Singh, . ac- 
cused no. 5, threatened the two attor- 
neys with death unless they dissociated 
themselves with the litigation relating 
to this lard. Sham Singh, deceased, 
thereupon applied to the City Inspec- 
tor of Police complaining against this 
threat as a result of which Hazara 
Singh and Trilok Singh son of Inder 
Singh were proceeded against under 
S. 107, Cr. P. C. The two attorneys, it 
appears, wanted to plough the land in 
question but were afraid of the accused 
persons. They approached the Superin- 
tendent of Police for help which was 
made available to them against. pay- 
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- and Harnam Singh, 
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ment of the prescribed fee. The land 
in question was actually ploughed by 
the attorneys in the presence of the 
police on June 26, 1963 when Hazara 
Singh, Trilok Singh son of Inder Singh 
father of Pala 
Singh, came there armed with lathis 
but were apprehended. The police stay- 
ed on the land in question for about 
5 or 6 days. On August: 9, 1963 the 
crop standing on the said land was 
found damaged, At the instance of 
Ram Singh (P.W. 14) the police pro- 
secuted Hazara Singh, his brother Tara 
Singh, his employee Channan and Tri- 
lock Singh son of Inder Singh, all of 
whom were found guilty and convicted. 
In November, 1963 Hazara Singh, Har- 
nam Singh, Bulkar Singh (brother of 
Pala Singh) and other persons were 
prosecuted for ploughing the said land 
but were acquitted. On 15-12-1963 
Hazara Singh and 17 or 18 other per- 
sons attacked Sham Singh, deceased, 
and Ram Singh (P.W. 14). The police 
proceeded against Hazara Singh, his 
wife Piar Kaur and his brother Mahal 
Singh, wife of Tara Singh, brother of 
Hazara Singh and Mangal Singh, 
brother: of Trilok Singh son of Surain 
Singh under 8S, 107, Cr. P. C. During 
the pendency of these proceedings 
Sham Singh, deceased, and Ram Singh 
(P. W. 14) were attacked by six per- 
sons including Hazara Singh, the two 
Trilok Singhs (Trilok Singh son of 
Surain Singh, accused no. 1 appellant 
no. 2 in this Court and Trilok Singh 
son of Inder accused no. 5 in the trial 
court) Channan Singh, Harnam Singh 
and Mangal Singh who were committed 
to the sessions court to stand their trial 
for an, offence under Section 307 
I. P. C.. and other offences. Sham 
Singh deceased, and Ram Singh 
(P. W. 14) were to appear as pro- 
secution witnesses in that case which 
was adjourned to June 3, 1966 
because’ of the absence of Trilok Singh, 
appellant. On May 23, 1966 at about 
7.30 am. Laxman Singh (P.W. 2) was 
coming ‘from his coal depot in Basti 
Danishmandan, to his residential house 
situated in a Jane in which Sham Singh, 
deceased, also resided. The deceas- 
ed was at that time going ahead 
of Laxman Singh and Narinder 
Singh, brother of the deceased was 
folowing Laxman Singh about 3 
or 4 ,yards behind. When Sham 
Singh reached near the shop of Babu 
Ram, barber, Trilok Singh, appellant, 


4): 


1972 


and Dhira (accused no. 2 in the trial 
court) each armed with a kirpan and 
Pala Singh, accused,. and Trilok Singh 
son of Inder Singh armed with a lathi 
each, appeared at the spot. Trilok 
Singh son of Inder Singh shouted that 
the enemy had come and should be 
murdered. Dhira aimed a kirpan blow 
at the head of Sham Singh, deceased, 
who caught hold of the kirpan but the 
same was pulled away by Dhira. Pala 
Singh thereupon gave a lathi blow on 
the head of the deceasec as a result of 
which he fell on the ground face 
downwards. This was followed by 
three or four kirpan blows by the ap- 
pellant Trilok Singh on zhe back of the 
neck of the deceased. The occurrence 
was witnessed by Gokal Chand (P.W. 
3) who practises in Ayvrvedic system 
of medicine and has a shop nearby and 
Trilochan Singh (P. W. 9) a tractor 
driver who happened tc: pass that way 
to attend to his duties as such, 


3. The learned Additional Ses- 


sions Judge acquitted all the accused 
persons holding that the Assistant Sub- 
Inspector, Kashmiri Lel, who had in- 
vestigated the offence had not perform- 
ed his duties in a fair and straightfor- 
ward manner and that the prosecution 
evidence was not trustworthy so as to 
bring home the offence to the accused 
beyond the possibility of a reasonable 
doubt. The trial court expressed ths 
view that the first information report 
had been recorded afzer great delay 
and after there had be2n consultation 
with the interested persons. The special 
report had also not reached the duty 
magistrate till after the expiry of 8 or 
9 hours though the cuty magistrate 
lives in the same town. The inquest 
report prepared by A. S. I. Kashmiri 
Lal had also been tamvered with inas- 
much as there were interpolations in 
the statements of at leest two witnesses 
recorded herein. Gokal Chand (P. W. 
3) was also disbelieved by the trial 
court and so was Trilochan Singh (P.W. 
9). The recovery cf blood-stained 
sword at the instance of Trilok Singh, 
appellant, was also discarded as un- 
reliable. The site plan prepared by 
A. S. I. Kashmiri Lal was also held to 
have been prepared not, as it purported 
to be, before 9.45 am but long there- 
after when he had decided to implicate 
Hazara Singh also as a party to the 
conspiracy under S. 120B, LP.C. As 
observed earlier, all the accused were 
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acquitted by the learned Additional 


` Sessions Judge. 


3A. On appeal by the State the 
High Court considered the entire evi- 
dence in great detail and examined all 
the material circumstances which had 
weighed with.the trial Court in dis- 
believing the prosecution story, and in 
disagreement with the trial Court, came 
to the conclusion that the prosecution 
had fully proved the case against the 
two appellants in this Court. 


4. - Shri R. L. Kohli, the learned 
counsel for the appellants, took us 
through the relevant evidence and the 
judgments of the two courts below. 
The principal argument pressed by him 
in support of this appeal was that the 
learned Additional Sessions Judge had 
on a consideration: of the entire evi- 
dence come to a conclusion which is 
reasonable and had, on the basis of 
that conclusion, held that the prosecu- 
tion witnesses were not reliable and 
that the accused were, therefore, . en- 
titled to acquittal. The High Court, 
according to this submission, was not 
justified in reappraising the evidence 
for itself and in disagreeing with the 
reasoning of the trial Court for convict- 
ing the appellants on appeal against 
acquittal. (His Lordship then discussed 
the evidence in Paras 5 and 6 and pro 
ceeded.) 


q. Shri Kohli strongly criticised 
the fact that the occurrence report con- 
templated by S. 157, Cr. P. C. was sent 
to the magistrate concerned very late. 
Indeed, this challenge, like the argu- 
ment of interpolation and belated des- 
patch of the inquest report, was deve- 
loped for the purpose of showing that 
the investigation was not just, fair and 
forthright and, therefore, the prosecu- 
tion case must be looked at with great 
suspicion. This argument is also unac- 
ceptable. No doubt, the report reached 
the magistrate at about 6 p.m. S. 157, 
Cr. P. C. requires such report to be 
sent forthwith by the police officer 
concerned to a magistrate empowered 
to take cognizance of such offence. This 
is really designed to keep the magis- 
trate informed of the investigation of 
such cognizable offence so as to be 
able to control the investigation and if 
necessary to give appropriate direction 
under S. 159. But when. we find in this 
case that the F. I. R. was actually record- 
ed without delay and the investigation 
started on the basis of that F.I.R. and 
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there is no other infirmity brought to 
our notice, then, however improper or 
objectionable the delayed receipt of the 
report by the magistrate concerned it 
cannot by itself justify the conclusion 
that the investigation was tainted and 
the prosecution insupportable. It is 
not the appellants’ case that they have 
been prejudiced by this delay. 


8. Shri Kohli took us through 
the evidence of the eye witnesses and 
pointed out certain minor discrepancies. 
But his main contention was based on 
the argument that the judgment of the 
trial Court was reasonable and it was 
open to a court to come to the conclu- 
sion to which it came. The High Court 
was, therefore, not justified in revers- 
ing the judgment of acquittal into one 


of conviction. In support of his sub- . 


mission he relied on three decisions of 
this Court: 


l. Sanwant Singh v. State of 
Rajasthan, (1961) 3 SCR 120 = (AIR 
1961 SC 715) 2. Ramabhupala Reddy v. 
State of A. P, AIR 1971 SC 480. 
3. Bansidhar Mohanty v. State of 
Orissa, AIR 1955 SC 585. 


In the latest decision of this Court in 
Ramabhupala Reddy (supra) it has been 
observed that the controversy in regard 
to the scope of an appeal against an 
order of acquittal has been settled by 
this Court in Sanwant Singh (supra) in 
which the legal position was summaris- 
ed thus: 


“I. An appellate Court has full 
powers to review the evidence upon 
which the order of acquittal is founded; 


2. The principles laid down in Sheo 
Swarun’s case. 61 Ind App 308 = (AIR 
1934 PC 227) afforded a correct guide 
for the appellate court’s approach: to a 
case disposing of such an appeal: 

3. the different phraseology used in 
the judgments of this court such as: 

(a) ‘substantial and compelling rea- 
sons’: 

(b) ‘good and sufficiently cogent 
reasons’* 

(c) ‘strong reasons’ are not intend- 
>d to curtail the undoubted power of 
an appellate court in an appeal against 
acquittal to review the entire evidence 
and to come to its own conclusion, but 
n doing so it should not only consider 
avery matter on record having a bear- 
ng on the auestions of fact and the 
‘easons given bv the court below in 
support of its order of acquittal but 


should express the reasons in its judg- | 


A.I R. 
ment, which led it to hold tħat the ac- 
quittal was not justified.” 

This, ‘in our view, correctly summarises 
the légal position as finally settled by 
this Court. The submission urged by 
Shri Kohli, therefore, that merely be- 
cause the judgment of the trial court 
prima’ facie seems reasonable there is 
no scope for reassessment of the evi- 
dence, by the appellate court is unac- 
ceptable. The court of appeal has full 
power under the statute to go into the 
entire, evidence and all the relevant 
circumstances of the case for coming to 
its own conclusion about the guilt or 
innocence of the accused bearing in 
mind the initial presumption of the in- 
nocence of an accused person, We do 
not think that the High Court commit= 
ted any error in the appraisal of the 
evidence on the record and in arriving 
at its Own conclusion as to the guilt of 
the appellants. The criticism about the 
insertion of S. 120B in the plan Ex. 
PH/1, in our view, may raise slight sus- 
Picion but in view of the trustworthi- 
ness of the prosecution evidence led in 
the case we do not think that in any 
way justifies any grave suspicion of the 
prosecution story. 


9.: Besides, the case is now þe- 
fore us under Art. 136 of the Constitu- 
tion. We allowed Shri Kohli not only 
to statė the case broadly and to take 
us through the judgments of the two 
courts below but also to take us through 
Such evidence as he considered proper 
for persuading us to hold that the High 
Court had not followed the principles 
laid down in Sanwant Singh’s case, 
(1961) 3 SCR 120 = (AIR 1961 SC 715) 
(supra) Or that its conclusions were 
otherwise so erroneous as to justify 
interference by this Court under Arti- 
cle 136 of the Constitution. We are not 
persuaded to hold that there is any 
ground for differing with the conclu- 
sion of the High Court. 


10. | The result, therefore, is that 
this appeal must fail and is dismissed. 


Appeal dismissed. `- 
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AIR 1972 SUPREME COURT 2683 
(V 59 C 524) 


(From: Mysore)* 
‘A. N. RAY, D. G. PALEKAR, M. H. 
BEG AND S. N. DWIVEDI, JJ. 


Smt. Venkatamma and others, Ap- 
pellants v. City Improvement of Trust 
Board, Mysore and others, Respon- 
dents. 

Civil Appeals Nos. 1488 and 1489 
of 1968, D/- 23-10-1972 

Index Note :— City of Mysore Im- 
provement Act (1903), Ss. 15 (1) (b), 
15 (1) (d) — Acquisition of land for 
shopping sites — Public purpose. . 

Brief Note:— Merely because the 
shopping sites woulc be let out to 
private individuals to erect shops 
thereon it cannot be said that the land 
is not being acquired for a public 
purpose. So long as the compensation 
for the shopping sites would be paid 
by the Board itself and not by the 
private individuals to vyhom they would 
be let out acquisition would be for 
‘a public purpose as the shops would 
cater for the needs of the persons liv- 
ing in the locality. AIR 1966 SC 1788, 
Rel. on. (Paras 7, 8, 9) 
Cases Referred: Chronological Paras 


. AIR 1966 SC 1788 = (1966) 
3 SCR 885, Arnold Rodricks 
v. State of Maharashtra 10 
Mr. M. Natesan, Sr. Advocate, 
(Mrs. S. Gopalakrishnan, Advocate, with 
him), for Appellants; Mr. V. M. Tar- 
kunde, Sr. Advocate, (M/s. K. R. 
Choudhry, K. Rajendra Choudhry 
Advocates, with him), (for Nos. 1 and 


2) and Mr. M. Veerappa, Advocate (for | 


No. 3), for Respondenzs. 

The Judgment oz the Court was 
delivered by 

DWIVEDI, J.:— These two ap- 
peals are filed against the judgment 
of the Mysore High Court dismissing 
the writ petitions of the appellants, 
Smt. Venkatamma and certain other 
persons are the appellants in Civil Ap- 
peal No. 1488 of 1968. U. L. Vishwa- 
natha Rao and certain other persons 
- are the appellants in Civil Appeal No. 
1489 of 1968. 

2. The disput2 in the appeals 
relates to the acquisition of certain 
premises belonging to the appellants. 


*(W. P. No. 257 of 1955, D/- 14-9-1986 
—Mys.) 
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Those premises have been acquired by 
the Board of Trustees for the impro- 
vement of the City of Mysore constitu- 
ted under the City of Mysore Improve- 
ment Act, 1903, (hereinafter referred to 
as the Act). Pursuant to the acquisition, 
awards determining compensation were 
given in due course. The appellants 
filed writ petitions challenging the lega- 
lity of the acquisition and awards and 
prayed for the quashing of the notifi- 
cations acquiring the premises and the 
awards. The High Court dismissed 
in toto the writ petition of Smt. Venkat- 
amma and others. The writ petition 
of U. L. Vishwanatha Rao and others 
was partly allowed in respect of certain 
premises. 


3. Section 14 (1) of the Act 
enables the Board of Trustees (here- 
inafter called the Board) to draw up 
schemes called as the “improvement 
schemes” for the improvement or ex- 
pansion or both of the areas to which 
the Act applies. It also enables the 
Board to undertake “any work” and 
incur any expenditure for the impro- 
vement or development of any such 
area and for the framing and execution 
of such improvement schemes as may 
be necessary from time to time. Sec- 
tion 15 (1) provides that every im- 
provement scheme under Section 14 
shall provide for the acquisition of any 
land which will, in the opinion of the 
Board, be necessary for or affected by 
the execution of the scheme. Sec- 
tion 15 (1) (b) provides that the scheme 
shall.make provisions for “the construc- 
tion and reconstruction of buildings 
and the formation and alteration 
of streets.” Section 15 (2) (d) en- 
acts that the scheme may provide 
for “the establishment or construction 
of markets.” Section 16 (1) requires 
the Board to publish a-notification con- 
cerning the scheme in the Gazette. 
There is .provision for the filing of 
objections to the scheme by the per- 
sons affected thereby. Section 17 pro- 
vides for the hearing of those objec- 
tions by the Board. After the objec- 
tions have been disposed of, the Board 


shall apply to the Government for the 


approval of the scheme. After appro- 
val has been granted it shall be noti- 
fied in the Gazette. 


4. Facts in the two appeals 
are common except for the difference 
in the dates and the number of the 
premises. The appeal of Smt. Venkat- 
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amma will be treated as the leading 
case and the facts are taken from 
that case. The notification under Sec- 
tion 16 is dated October 30, 1945. It 
was published in the Gazette on Novem- 
ber 22, 1945. The notification uncer 
Section 18 was issued on July 23, 1959. 
The award determining compensation 
was given on May 18, 1964. 


5, The first argument is that 
notification issued under Section 16 
did not state that the premises were 
required for shopping sites. Accord- 
ingly the ‘appellant could not file an 


objection against the acquisition of > 


premises for shopping sites. As the av- 
pellant did not get effective opportunity 
of hearing against the scheme, the noti- 
fications under Section 16 and Sec. 18 
are illegal. 

6. The notification under Sez- 
tion 16 specified the purpose of acquisi- 
tion as “forming a straight Road Scheme 
from Elgin fountain to District office 
and from Kothwal Krishniah’s street to 
Chamundeswari Road.” The notifica- 
tion under Section 18 declared that the 
acquisitions were being made “for the 
second stage of the Straight Roed 
scheme.” There is no mention of the 
purpose of shopping sites in the notifi- 
cation. But the objection now taken 
before us was never before raised ky 
the appellants. It was not raised even 
in the High Court. It is borne out 
from the record that the scheme did 
include a provision for the acquisition 
of land for shopping sites. The Govern- 
ment Order, dated April 24, 1961, re- 
fers to an earlier Government Order of 
January 3, 1957. 
Order of January 3, 1957 states that 
the Government’s sanction was accord- 
ed to the scheme “for the formation of 
straight road and shopping sites.” It 
cannot accordingly be urged that the 
scheme did not contain any such pro- 
vision. Although the notifications 
under Sections 16 and 18 and tke 
notice served upon the _  appellancs 
under Section 16 (2) did not disclose 
that the land was being acquired for 
shopping sites, we are satisfied that 
no prejudice has thereby been caused 
to the appellants in making represen- 
tations against the scheme. At tte 
time of filing their objections, the ap- 
pellants were aware of the fact that the 
scheme also provided for shopping sites. 
According to the paragraph 1 of Smt. 
Venkatamma’s objection, the scheme 


The Government ° 


A. I. RẸ. 
was illegal as it was meant “to beautify 
and straighten recently proposed road 
and to construct the shops which is 
nothing but a profiteering scheme.” 
Paragraph 13 of the objection stated 
that the space set apart inthe scheme 


for the construction of shops should be. 


given to the owner. So Smt. Venkat- 
amma and others were aware of the 
fact that their land was being acquired 
also for. shopping sites. They had made 
objections against that part of the 
scheme. They had said all that could 
be said against that part of the scheme. 
But their objection was not accepted. 
U. L. Vishwanatha Rao and others had 
applied. to the Board for allotment of 
a shop site to them. Thus they were 
also aware of the fact that the scheme 
also provided for the acquisition of land 
for shopping sites. In the result we find 
no substance in the argument. 


| 

T. ' The next argument is that the 
Jand cannot be acquired for shopping 
Sites. It seems to us that the Board is 
competent to acquire land for shopping 
sites. Such a power is comprehended in 
S. 15 (1) (b) and S. 15 (2) (d). According 
to S. 15.(1) (b) the improvement scheme 
may provide for the construction of 
buildings. Shops are buildings. So land 
may be acquired for building shops. Ac- 
cording to S. 15 (2) (d) the scheme may 
provide ifor the establishment or con- 
struction of markets. It appears to us 
that the construction of shops is- in 
effect the construction of a market. So 
the acquisition of land for shopping sites 
is permissible under the Act. 


8. The last argument is that the 
land for shopping sites is not being ac- 
quired for a public purpose because the 
scheme is that the shopping sites would 
be let out to private individuals who 
will erect shops thereon. It is said that 
it amounts to the acquisition of the land 
of A for the purpose of giving it to B, 
and that is not permissible under our 
Constitution. Support is sought to be 
given to the argument by the assertion 
that compensation for the shopping 
sites was to be paid not by the Board, 
but by private individuals to whom 
they would be let out. On July 26, 1943 
certain merchants of the city gave an 
application to the Board for allotment 
of shopping sites to them. They stated 
in their ‘application that they were pre- 
pared to meet the cost of acquisition 
which was expected to amount to ripees 


four lakhs. On July 28, 1943, the Board’ 4 
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passed a resolution regarding the 
scheme. The resolution stated that it 
was understood that the scheme could 


be self-supporting as several merchants - 


had already proposed to deposit the costs 
of acquisition for shopping sites. But 
from these two documents no inference 
can be drawn that the compensation 
amount. was not to come from the funds 
of the Board. The resolution of the 
Board, dated November 27, 1945, which 
rejected the objections of the owners of 
the land proposed to be acquired, does 
not make any mention of the payment 
of compensation by private individuals. 
Similarly, the Board’s resolution, dated 
January 30, 1946 rejecting another set of 
objections to the scheme, does not make 
any mention of payment of compensa~ 
tion by private individuals. There is no 
evidence on record to show that com- 
pensation would not be paid from the 
funds of the Board. 

9, Any purpose which directly 
benefits the public or a section of the 
public is a public purpos:. This is not 
denied. It does not require much argu- 
ment to-show that the shovs would cater 
for the needs of the persons living in the 
locality. But for the shops proposed ‘to 
be built, the residents of the locali- 
ty would have to go to distant parts of 
the city for shopping. So the building 
of shops in the locality would add to 
the comfort and convenience of the 
persons living there. Accordingly the 
the land is being acquired for a public 
purpose. 

10. In Arnold Rodricks v. State 
of Maharashtra, (1966) 3 SCR 885 = 
(AIR 1966 SC 1788) land was acquired 
for “development and utilisation of 
industrial and residential areas.” The 
majority as well as the minority judg- 
ments held that the land was acquir- 
ed for a public purpose. The argument 
that the land was being acquired from 
A for the purpose of giving it to B 
was not accepted. Speaking for „the 
majority Sikri J. (now Chief Justice) 
said: “It is true that these resi- 
dential and industrial sites will be 
ultimately allotted to members of 
the public and they would get 
individual benefit, but it is in the 
interest of the genera. community 
that these members of the public 
should be able to have sites to put up 
residential houses and sites to put up 
factories. The main idea in issuing the 
impugned notifications was not to 
think of the private comfort or advan- 
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tage of the members of the public but 
the general public good.” Wanchoo J. 
in his separate judgment expressed 
himself more emphatically, He said 
that there was: no reason why the 
State or the local authority should not 
have the power to see that further 
development takes place even through 
private agencies by lease, assignment 
or sale of such land. So long ‘as_ the 
object is development and the land is 
made fit for the purpose for which it 
is acquired, there is no reason why 
the State should not be permitted to 
see that further development of the 
land takes place in the direction for 
which the land is acquired and even 
though that may be through private 
agencies...” Indeed, development part- 
ly with the aid of private agencies 
has generally been adopted by vari- 
ous statutes dealing with the improve- 
ment of cities in this country. So this 
argument also cannot be accepted. 
11. There is no force in the 
appeals. They are accordingly dis- 
missed with costs, only one set. 


Appeals dismissed. 
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(From. Allahabad)* 


K. S. HEGDE, A. N. GROVER AND 
G. K. MITTER, JJ. 


Ram Saran and another, Appel- 
Jants v. Smt. Ganga Devi, Respondent. 

Civil Appeal No. 726 of 1968, D/- 
17-4-1972. 

Specific Relief Act (1877), S. 42 — 
Where the defendant is in possession 
of some of the suit properties and the 
plaintiff in his suit does not seek posses- 
sion of those properties but merely 
claims a declaration that he is the 
owner of the suit properties, the suit is 
not maintainable, (Para 4) 

M/s. J. P. Goyal and Sobhagmal 
Jain, Advocates, for Appellants; Mr. 
G. N. Dixit, Sr. Advocate, (Mr. Vimal 
Dave and Miss Kailash Mehta, Advo- 
cates; with him), for Respondent. 

The Judgment of the Court was 
delivered by 

“HEGDE, J.:— This is a plaintiffs’ 
appeal by special leave. Ram Saran 


*(Appeal No, 3453 of 1961, D/- 20-7- 
1967 — All. ) 
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and Raghubir Saran, the plaintiffs are 
brothers. They jointly owned suit pro- 
perty with Chhabili Kuer widow of 
Lalita Prasad. After the death of 
Chhabili Kuer on February 8, 1971, 
Ganga Devi the defendant in the suit 
came forward as the legal representa- 
tive of Chhabili Kuer and got the 
mutation effected in her name in the 
Place of the deceased Chhabili Kuer. 
In 1958, the plaintiffs brought this suit 
for a declaration that they are the sole 
Owners of the suit properties. They 
did not claim possession either of the 


entire or even any portion of the 
suit properties. 
2 The fact finding Courts, 


namely the trial Court as well as the 
appellate Courts have come to the 
conclusion that during the lifetime of 
Chhabili, she was in possession of a 
portion of the suit properties and the 


other portion remained in possession _ 


of the plaintiffs. The further finding 
reached by those Courts is that after 
the death of Chhabili Kuer, Ganga Devi 
took unlawful possession of the pro- 
perties which were in possession of 
Chhabili Kuer. 
Ganga Devi was not the heir of Chhabili 
but on the other hand the plaintiffs 
were her heirs. l 


3: The Courts below have come 
to the conclusion that the present suit 
falls within the scope of Section 209 
of the U. P. Act 1 of 1951, and the suit 
not having been brought within the 
period of three years as provided in 
that Act, the suit is barred by limita- 
tion. The High Court agreed with that 
conclusion., in addition it held that the 
suit is hit by Section 42 of the Specific 
Relief Act. 

4. We are in agreement with the 
High Court that the suit is hit by Sec- 
tion 42 of the Specific Relief Act. As 
found by the fact-finding Courts, 
Ganga Devi is in possession of some of 
the suit properties. The plaintiffs have 
not sought possession of those pro- 
perties. They merely claimed a decla- 
ration that they are the owners of the 
Suit properties. Hence the suit is not 
maintainable. In these circumstances, 
it is not necessary to go into the cther 
contention that the suit is barred by 
limitation. 

5. In the result this appeal fails 
and the same is dismissed with costs. 


Appeal dismissed. 
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They also found that . 
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(From: West Bengal) 


J. M. SHELAT, Y. V. CHANDRA- 
CHUD AND L D. DUA, JJ. 


Dipak Bose, alias Haripada, Peti- 
tioner v. State of West Bengal, Res- 
pondént. 


Writ Petiticn No. 255 of 1972, D/- 
1-11-1972. 


Index Note: — (A) Maintenance 
of Internal Security Act (26 of 1971), 
S. 3 (1) — Detention under—Grounds 
— Validity — Acts of assaut in 
public place resulting in death of 
victim may cause horror and panie 
but do not necessarily cause disturb-. 
ance of public order. 


Brief Note: — (A) The grounds of 
detention alleged that the detenu 
along’ with his associates armed with 
certain weapons including bombs com- | 
mitted murders of two specified indi- 
viduals in a public road on two dif- 
ferent dates and thereby created 
panic and terror in the locality and 
disturbance of public order but no- 
where it was stated that bombs were 
used iin the commission of crime. 


Held that the grounds related to 
and fell within the area of law and 
order and were not relevant to the ob- 
ject of the Act viz. maintenance of 
public order for which the Act permits 
preventive detention. The detention 
was therefore illegal. Case Law dis- 
cussed. (Para 4) 


Cases Referred: Chronological Paras 


AIR 11972 SC 665=(1972) 1 SCC 
498, Nagendra Nath Mondal v. 
State of West Bengal ` | 3 


AIR 1972 SC 2173=(1972) 2 SCC | 
417, Joydeb Gorai v. State of ~ 
West Bengal 3 

AIR 1972 SC 2259=W.P. No. 190 
of 1972, D/- 31-7-1972, Amiya. 
Kumar Karmakar v. State of 
West Bengal 8 

AIR 1972 SC 2371=W.P. No. 117 
of 1972, D/- 31-7-1972, Arun 
Kumar Sinha v. State of West 
Bengal 3 

AIR 1970 SC 814=(1970) 1 SCC 
149, Sudhir Kumar Saha v. The 
Commr. of Police Calcutta 3 
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"IR 1970 SC 1228=(1970) 3 SCR 
288=1970 Cri LJ 1136, Arun 
Ghosh v. State of West Bengal 3 

The following Judgment of the 
tourt was delivered by 

SHELAT, J.— This is a petition 
ent to this Court by the petitioner 
rom jail and treated as one under 
“rt. 32 of the Constitution cr:allenging 
he validity of his detention under an 
mrder passed by the District Magis- 
rate, 24 Parganas under Section 3 (1) 
ind (2) of the Maintenance o7 Internal 
Security Act, 26 of 1971. The principal 
hallenge to the petitioner’s said de- 
ention is that the grounds of detention 
‘urnished to him at the time of his 
arrest are not relevant to the objects 
‘or which the Act permits preventive 
letention. 


2. The two grounds cf deten- 
Bion supplied to the petitioner, as afore- 
said, read as follows: 


"(1) On 12-8-71 at about 17.00 
cours you and some of your associates 
eing armed with bhojali, borab, chop- 
vers ete. etc. kidnapped Kashinath Saha 
f West Putiary, P. S. Behala and kill- 
d him at K. M. Naskar Road, P. 5. 
adavpur. You thereby created panic 
mnd terror in the locality and disturbed 
jJublie order. 


(2) On 26-8-71 at about 12.00 hours 
mou and some of your associates being 
armed with bombs, daggers, choppers, 
pr guns etc. dragged one Jyotirmay 
BBhattacharya and killed him at H. L. 
BSarkar Road, Bansdroni, P. S. Jadav- 
pr You thereby created panic and 
error in the locality and disturbed 
public order.” 


3. Prima facie the grounds 
xppear to` affect two individuals who 
yere the victims of the alleged 
bewo assaults, and therefore, do not 
appear to be relevant grounds af- 
brecting the maintenance oi public 
jrder for which only the power 
>f detention under the Act is intend- 
ad to be used. Counsel for the State, 
boowever, relied on certain recent deci- 
sions of this Court justifying zhe exer- 
rise of power by the State of West 
engal under the Act. In Joydeb Gorai 

«y, State of West Bengal, (1972) 2 SCC 
417=(AIR 1972 SC 2173) ground No. (1) 
psset out only a threat to kill on2 Bibhuti 
Bhusan Ghosh for his refusal to rub 
mout certain anti-naxalite slogans on the 
wall of a house. The argument was 
that even such a threat to kill an indi- 
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vidual was held in that case to be a 
relevant ground. It is, however, clear 
from that decision that that ground 
was held to be a relevant one as such 
an act fell within the special definition . 
of the expression “acting in any man~ 
ner prejudicial to the maintenance of 
public order” in Sec. 3 (2) (d) of the 
West Bengal (Prevention of Violent 
Activities) Act, 19 of 1970. Similarly, 
the case of Nagendra Nath Mondal v. 
State of West Bengal, (1972) 1 SCC 498 
= (AIR 1972 SC 665) was a case aris- 
ing under the West Bengal (Prevention 
of Violent Activities) Act. The grounds 
of detention there were that the peti- 
tioner there and his associates set fire 
to a school and its registers and equip- 
ments, placing a bomb in the school 
also with a view to scare away the 
members of the staff from putting out 
the fire. That ground was held to be 
a valid grounc, jeopardising the main- 
tenance of public order and falling 
under Sec. 3 (2) (d) of the said Act. In 
that decision a distinction was made 
between acts which by reason of their 
impact and potentiality affect the even 
tempo of the iife of the people in the 
locality where they are committed and 
those which do not have such an impact 
and are acts which concern only speci- 
fic individuals. As an example of the 
latter class, the case of Sudhir Kumar 
Saha v. The Commr. of Police, Calcu- 
tta, (1970) 1 SCC 149 = (AIR 1970 SC 
814) may aptly be recalled. That case 
was under the Preventive. Detention 
Act of 1950 which did not contain any 
special definition of the expression 
“acting in any manner prejudicial to 
the maintenance of public order’ as in 
the President’s Act 19 of 1970. The 
three incidents set out in the grounds 
of detention there were held to be 
stray incidents affecting law and order 
only which, as the Court stated there, 
could well be dealt with under the 
ordinary penal laws of the country. In 
Amiya Kumar Karmakar v. State of 
West Bengal, W-P. No. 190 of 1972, D/- 
31-7-1972 = (reported in AIR 1972 SC 
2259) the order of detention was passed 
under S. 3 (1) and (2) of the present 
Act. In that case the detention order 
was challenged on the ground that one 
of the two grounds of detention was 
irrelevant inasmuch as the incident 
there referred to pertain to the ques- 
tion of law and order and not of public 
order. In dealing with the challenge, 
the Court referred to Arun Ghosh v. 
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‘State of West Bengal, (1970) 3 SCR 
288 = (AIR 1970 SC 1228) and (1972) 
1 SCC 498 = (AIR 1972 SC 665) to 
demonstrate that the true distinction 
between the areas of law and order and 
of public order lay not merely in the 
nature or quality of the Act but in the 
depree and extent of its reach upon 
society. Acts similar in nature but com- 
mitted in different contexts and cir- 
cumstances might cause, it was said, 
different reactions, in one case affect- 
ing specific individuals only and in 
others affecting public order. The act 
in question there, though prima facie 
affecting an individual, was held in the 
context and circumstances of the case 
to be one jeopardising or likely to 
jeopardise the maintenance of public 
order. A similar challenge was also 
repelled on similar grounds in Arun 
Kumar Sinha v. State of West Bengal, 
W. P. No. 117 of 1972, D/- 31-7-1972 = 
(reported in AIR 1972 SC 2371). 


4. The question, tħerefore, ito 
be ‘properly asked in the present case 
is whether acts attributed to the peti- 
tioner in the grounds of detention fell 
in the same class and have the same 
kind of impact as acts alleged in the 
eases above referred to. In the two 
incidents described in the grounds the 
petitioner was said to have been ac- 
companied by certain associates and it 
was also alleged that he and his as- 
sociates carried with them certain wea- 
pons including bombs. The first inci- 
dent was said to have taken place on 
August 12, 1971 when one Kashinath 
Shah was ‘killed on a public road. The 
second incident was said to have taken 
place cn August 26, 1971 when one 
Jyotirmay was dragged out of the shop 
and killed on the road. Both the acts 
were said to have caused panic and 
terror in the locality. Neither of the 
grounds, however, suggested that the 
petitioner or any one of his associates 
. used bombs in perpetrating the crime, 
nor was it suggested that the acts were 


done in pursuance of or for promoting 
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‘targets of similar attacks in future and 


assault 


“exploded to cause terror in the localit; 
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a certain political ideology as in some 
cases which have recently come up 
before this Court, so that other persons 
of the locality not subscribing to that 
cult or ideology might feel apprehen- 
Sive that they would next become the 


thus disturb the even tempo of the life 
of the community in that locality. Every 
in a public place like 2 
public road and terminating in the 
death of a victim is likely to cause 
horror and’ even panic and terror ir 
those who are the spectators. But tha’ 
does not mean that all of such inci 
dents do necessarily cause disturbancé 
or dislocation of the community life ol 
the localities in which they are com: 
mitted. There is nothing in the twe 
incidents set out in the grounds in the 
present case to suggest that either oj 
them was of that kind and gravity 
which would jeopardise the mainten- 
ance of public order. No doubt bomb 
were said to have been carried b 
those who are alleged to have commit 
ted the two acts stated in the grounds 
Possibly that was done to terrify th: 
respective victims and prevent ther’ 
from offering resistance. But it is no 
alleged in the grounds that they wer 


so that those living there would be 
prevented from following their usua 
avocations of life. The two incident 
alleged against the petitioner, thus, 
pertained to specific individuals. 
and therefore, related to and fel 
within the area of law and order. 
In respect of such acts the dras- 
tic provisions of the Act are not con- 
templated to be resorted to and tht 
ordinary provisions of our penal law: 
‘would be sufficient to cope with them 


| 5. In the circumstances the peti 
tion must be allowed and the release o: 
the petitioner directed. Order accord: 
me: 

Petition allowed 





END 


